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IN THE SUPREME COURT 

STATE OF NORTH DAKOTA 

STATE OF NORTH DAKOTA, 
I 
1 SUPREME COURT NO. 20040117 

PLAINTIFF/APPELLE, I 

1 CASS COUNTY NO. 02-09-K-01810 
I 
I 
I 

RONALD R. ERNST, I 

APPELLANTS REPLY BRIEF 

THE ABOVE DEFENDANT, RONALD R. ERNST, PRO SE, REPLIES TO 

THE BRIEF SUBMITED BY THE APPELLE, AND STATES: 

FACTS OF THE CASE 

THE APPELLANT IS HEREBY CHALLENGING THE CONDITIONS OF 

PROBATION, INSTITUTED BY THE SENTENCING COURT, AS HE, (ERNST) 

FEELS THAT THEY ARE NOT CORRECT, WITH THE CONVICTION OF THE 

APPELLANT, AND THE NON-ORAL CONDITIONS, THAT WERE SENT TO THE 

APPELLANT AT THE NORTH DAKOTA STATE PENITENTIARY. 

ARGUEMENT 

THE APPELLANT ARGUES THAT THE TRIAL COURT, ABUSED ITS 

AUTHORITY, TO IMPOSE CONDITIONS TO PROBATION, IN VIOLATION OF 

STATE LAW, STATE V. OSTAFIN ND 102, 564 N.W. 2d. 616 (N.D. 1997). 

THE TRIAL AND SENTENCING COURT, ONLY STATED THAT THE DEFENDANT 

WOULD BE ON PROBATION, AFTER RELEASE FROM SERVING HIS SENTENCE. 
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AT NO T I M E  I N  T H E  S E N T E N C I N G  H E A R I N G ,  D I D  J U D G E  M c G U I R E  

MENTION ANY C O N D I T I O N S  THAT WOULD B E  A P P L I E D  T O  T H E  P R O B A T I O N .  

I F ,  E R N S T  WOULD HAVE KNOWN ABOUT T H E S E  C O N D I T I O N S ,  H E  I N  NO 

WAY WOULD HAVE P L E D  G U I L T Y  T O  T H E  CHARGES,  A S  WAS TOLD BY H I S  

ATTORNEY,  S T E V E N  M O T T I N G E R .  MOTTINGER,  T O L D  E R N S T  T O  A C C E P T  T H E  

DEAL O F  F I V E  Y E A R S ,  W I T H  TWO S U S P E N D E D .  AT NO T I M E  WAS I T  EVER 

MENTIONED I N  COURT ABOUT T H E  DEAL.  E R N S T  B E L I E V E D  THAT H E  WAS 

G O I N G  T O  B E  S E N T E N C E D  T O  T H E  F I V E  YEAR P E R I O D .  

I F ,  E R N S T  KNOWINGLY WOULD HAVE B E E N  A D V I S E D  BY COUNSEL O F  

T H E S E  P O S S I B L E  C O N D I T I O N S ,  AND A F T E R  B E I N G  SENTENCED,  E R N S T ,  

D E F I N A T E L Y  WOULD HAVE R E V E R S E D  H I S  P L E A .  T H E  COURT WOULD HAVE 

T O  A C C E P T  T H E  R E V E R S A L ,  A S  T H E  DEFENDANT D I D  NOT KNOWLY, P L E A D  

T O  T H E  CHARGES,  B E C A U S E  O F  T H E  NON-COMPLIANCE O F  T H E  COURT,  T O  

ORALLY G I V E  T H E  C O N D I T I O N S  O F  P R O B A T I O N  T O  T H E  DEFENDANT.  

T H E  ARGUEMENT T O  CORRECT A M A N I F E S T  O F  I N J U S T I C E ,  S T E M S  

FROM T H E  F A C T  THAT T H E  S E N T E N C I N G  COURT D I D  NOT A C C E P T  T H E  

DEAL,  THAT WAS WORKED OUT BETWEEN T H E  S T A T E  ATTORNEY, AND T H E  

DEFENDANTS ATTORNEY,  S T E V E N  MOTTINGER,  AND T H E  NON-ORAL A D V I S E -  

MENT O F  T H E  P R O B A T I O N  C O N D I T I O N S ,  ALLOWS T H E  DEFENDANT, ( E R N S T )  

T O  WITHDRAW H I S  P L E A  O F  G U I L T Y ,  S T A T E  V .  VONDAL ND 188,  585 

N.  W .  2 d .  1 2 9 ,  N . D .  1 9 9 8 .  T H E  REVERSAL MUST B E  GRANTED BY T H E  

COURT,  S T A T E  V .  GOUDIN 1 5 6  A R I Z .  337,  751 P.  2 d .  9 9 7  ( A R I Z .  

1 9 8 8 ) ,  AND MATTER O F  W I L L I A M S  2 1  WASH. A P P .  2 3 8 ,  583 P .  2 d .  

1 2 6 6  ( 1 9 7 8 ) .  

A P P E L L E E ,  I N  H I S  B R I E F  T O  T H E  SUPREME COURT,  HAS T R I E D  T O  

M I S L E A D  T H E  COURT BY T E L L I N G  L I E S  T O  T H E  COURT,  THAT JUDGE Mc-  

G U I R E  MENTIONED C E R T A I N  C O N D I T I O N S  I N  COURT.  T H I S  I S  F A L S E ,  A S  

T H E  COURT D I D  NOT A D D R E S S  ONE CONDITION. 



T H E  A P P E L L E E ,  I S  T R Y I N G  T O  COVER F O R  T H E  COURT.  MAHLER, KNOWS 

T H A T  I F  E R N S T  I S  ALLOWED T O  WITHDRAW H I S  P L E A ,  E R N S T  W I L L  B E  FOUND 

NOT G U I L T Y  O F  T H E  O F F E N S E S  CHARGES.  E R N S T  ONLY P L E D  T O  T H E  CHARGES 

A S  H I S  ATTORNEY, MOTTINGER L I E D  ABOUT WHAT T H E  S T A T E  WOULD DO, I F  

H E  ( E R N S T ) ,  D I D  NOT P L E A D  G U I L T Y .  MOTTINGER S T A T E D  THAT I F  T H E R E  

WAS NOT A P L E A  MADE T O  T H E  D E A L ,  T H E  S T A T E  WOULD TRY T O  ENHENCE 

T H E  I N D E C E N T  E X P O S U R E  CHARGE T O  T H E  FELONY L E V E L ,  AND THEN E R N S T  

WOULD B E  SENTENCED T O  T H E  MAXIMUM S E N T E N C E  O F  1 4 4  YEARS,  FOR A L L  

O F  T H E  CHARGES.  S O ,  E R N S T  TOOK T H E  DEAL.  

B U T ,  T H E  DEAL WAS NOT A C C E P T E D  BY T H E  COURT.  I N  A P P E L L E S  

B R I E F ,  MAHLER HAS T O L D  MANY L I E S  T O  D E C I E V E  T H E  COURT. T H I S  MUST 

B E  T H E  NORM, A S  I T  H A P P E N S  I N  A L L  O F  T H E  P A P E R S  F I L E D  W I T H  T H E  

SUPREME COURT, THAT E R N S T  I S  INVOLVED W I T H .  I T  HAS CAUSED E R N S T  

T O  K E E P  A S K I N G  F O R  M O T I O N S  O F  REMOVAL, AND T H E  F I L I N G  O F  C I V I L  

A C T I O N S ,  FOR T H I S  M A L I C I O U S  ABUSE O F  P R O C E S S .  MAHLER K E E P S  ADDING 

STATEMENTS THAT A R E  NOT T R U E .  T H E  P O L I C E  R E P O R T S  T E L L  ONE T H I N G ,  

AND MAHLER T E L L S  A D I F F E R E N T  STORY.  AND T H E S E  STATEMENTS ARE WAY 

OUT O F  BOUNDS, THAT EVEN A NORMAL I N D I V I D U A L  CAN LOOK THROUGH T H E  

F A L S E  STATEMENTS.  T H I S  CONDUCT BY MAHLER, I S  A VENGEFUL A C T ,  A-  

G A I N S T  T H E  A P P E L L A N T ,  AND A CORUPT A C T I O N  T O  D E C I E V E  T H E  S U P R E M E  

COURT,  I N T O  B E L I E V I N G  T H A T  E R N S T  D O E S  NOT MEET T H E  C R I T E R I A ,  F O R  

A WITHDRAWAL O F  H I S  P L E A ,  T O  CORRECT T H E  M A N I F E S T  O F  I N J U S T I C E .  

I N  MAHLERS STATEMENT T H A T  E R N S T  P L A C E D  I T E M S  I N S I D E  T H E  

V I C T I M S  CAR, THAT WOULD C O N S T I T U T E  ANOTHER CHARGE,  O F  BREAKING 

AND ENTRY.  T H E  ONLY CHARGE T O  T H I S  A C T I V I T Y ,  WAS T H E  CHARGE O F  

D I S O R D E R L Y  CONDUCT, F O R  P L A C I N G  T H E  I T E M S  ON T H E  CAR.  

E R N S T  O F F E R E D  NO E X P L A N A T I O N  T O  T H E  COURT ON T H E  CHARGES,  A S  



HE BELIEVED THAT HE WAS GOING TO RECIEVE THE "DEAL". 

THE GUILTY PLEA BY ERNST, WAS NOT VOLUNTARY, AS HE DID NOT 

KNOW OF THE MANY AND ABSURD CONDITIONS OF PROBATION. KNOWING OF 

THESE CONDITIONS, ERNST WOULD HAVE MADE THE INTELLIGENCE CHOICE 

BY GOING TO A JURY TRIAL, AS HE HAD NOTHING TO LOSE. THE CONDI- 

TIONS ARE A TRUE VIOLATION OF THE CHARGES FILED AGAINST ERNST. 

RULE I1 OF THE NORTH DAKOTA RULES OF ERZiQX79KL PROCEDURE, 

MAKES IT MANDATORY THAT THE COURT LET ERNST REVERSE HIS PLEA, 

SINCE IT DID NOT ACCEPT THE "DEAL", AND ORALLY GIVE THE CONDITIONS 

OF PROBATION. MAHLER, STATES IN HIS BRIEF, ON THIS ARGUEMENT, THAT 

(BEFORE A COURT CAN ACCEPT A GUILTY PLEA THE COURT MUST INFORM AND 

DETERMINE THAT THE DEFENDANT UNDERSTANDS: ( 4 )  THAT IF THE DEFEN- 

DANT PLEADS GUILTY THERE WILL NOT BE A FURTHER TRIAL OF ANY KIND. 

THE COURT ABUSED THAT DESCRETION, BY ADDING CONDITIONS TO THE SENT- 

ENCE, AFTER DEFENDANT LEFT THE COURTROOM, AND THE SENTENCING HEAR- 

ING. QUOTE: THE COURT SHALL ALSO INQUIRE AS TO WHETHER THE DEFEN- 

DANT'S WILLINGNESS TO PLEAD GUILTY RESULTS FROM PREVIOUS DISCUS- 

SION BETWEEN THE PROSECUTING ATTORNEY AND THE DEFENDANT OR THE 

DEFENDANT'S ATTORNEY. THIS QUESTION NEVER CAME UP BY THE COURT. 

THE DEFENDANT MUST BE INFORMED OF ALL " DIRECT CONSEQUENCES" OF 

HIS PLEA. GIVEN THAT HE WAS UNAWARE OF THE COLLATERAL CONSEQUENCES 

OF PROBATION CONDITIONS, ERNST'S PLEA MUST BE REVERSED. 

MAHLER FUTHER FALSELY STATES THAT A REVIEW OF THE CHANGE OF 

PLEA HEARING SHOWS THAT DEFENDANT WAS AWARE THE TRIAL COURT WAS 

NOT BOUND BY THE RECOMENDATION. I, ERNST WANT TO KNOW WHAT, WHERE, 

AND IN FRONT OF WHOM, THIS HEARING WAS PERFORMED, AS ERNST WAS 

NEVER AT A HEARING FOR PLEA WITHDRAWAL, OR EVEN EVER KNEW OF ONE. 

TRIAL COURT, OR THE STATE ATTORNEY, OR ERNST1S ATTORNEY MENTIONED 



ANY " D ~ L " ,  I N  T H E  S E N T E N C I N G  HEARING.  T H E  COURT D I D  NOT INFORM 

T H E  DEFENDANT O F  A L L  O F  T H E  " D I R E C T  CONSEQUENCES" O F  H I S  P L E A .  

A REVIEW O F  STATUATORY LAW, S T A T E  V .  VONDAL, T H E  C O N D I T I O N S  

MUST B E  G I V E N  ORALLY.  T H E  D I R E C T  OMMISION O F  T H E  NON-COMPLI- 

ANCE O F  T H E  ORAL PRONOUNCEMENT AND T H E  C O N D I T I O N S  S E T  FORTH,  T H A T  

HAVE NO B E A R I N G  ON T H E  C O N V I C T I O N S ,  I S  A V I O L A T I O N  O F  E R N S T ' S  

DUE P R O C E S S  R I G H T ' S ,  S T A T E  V .  AUNE ND 1 7 6 ,  653 N.W. 2 d .  53,  N.D.  

2 0 0 2 .  A PERSON MUST R E C I E V E  ACTUAL N O T I C E ,  A S  T H E  COURT D I D  NOT 

G I V E  T H E  DEFENDANT ANY N O T I C E  O F  P R O B A T I O N  C O N D I T I O N S ,  D A V I S  V. 

S T A T E  ND 85,  6 2 5  N.W. 2d. 855 ( N D  2 0 0 1 ) .  

T H E  DUE P R O C E S S  V I O L A T I O N  O F  NOT B E I N G  A B L E  T O  B E  HEARD BY 

T H E  T R I A L  COURT, A S  T O  C O N D I T I O N S  S E T  F O R  P R O B A T I O N ,  V I O L A T E S  T H E  

P R O V I S I O N  O F  E R N S T ,  NOT H E A R I N G  ABOUT I T E M S  THAT H E  I S  S U P P O S E  T O  

ADHERE T O ,  THAT A R E  NOT I N  D I R E C T  CORALATION T O  T H E  C R I M E S  CHARGED,  

S T A T E  V.  E H L I  ND 1 3 3 ,  667 N.W. 2d. 635, ( N . D .  2 0 0 3 ) .  T H E  COURT S E T  

C O N D I T I O N S ,  THAT EVOLVE T H E  C O M M I S S I O N  O F  S E X  A C T S ,  AND T H E  L U R I N G  

O F  M I N O R S ,  ON T H E  I N T E R N E T .  T H E  DEFENDANT H A S  NO CHARGES I N  H I S  

L I F E  D E A L I N G  W I T H  ANY T Y P E  O F  L U R I N G ,  AND T H E  SEXUAL CHARGES O F  

4 t h  DEGREE SEXUAL A S S A U L A T ,  A MISDEMEANOR, O F  TOUCHING A C O L L E G E  

S T U D E N T  ON CAMPUS, I N  1 9 7 8 ,  AND T H E  A T T E M P T I N G  TOUCHING O F  A C H I L D  

I N  1 9 8 4 ,  DO NOT SEEM T O  B E  A C O N T I N U E I N G  C O U R S E  O F  CONDUCT, A S  T H E  

S T A T E  I S  T R Y I N G  T O  C L A I M .  I N  M A H L E R I S  C L A I M ,  WHICH I S  VERY VAGUE, 

H E  I S  T R Y I N G  T O  SHOW T O  T H E  COURT,  THAT E R N S T  E X P O S E D  H I M S E L F  T O  

A MINOR,  WHO WAS 1 6  Y E A R S  OLD,  AND NOT A T  T H E  AGE O F  A SMALL C H I L D  

L I K E  T H E  S T A T E  I S  T R Y I N G  T O  SHOW. 

T H E  C O N D I T I O N S  O F  P R O B A T I O N  ARE NOT F O R  T H E  I N D E C E N T  E X P O S U R E  

CHARGE,  BUT ARE F O R  T H E  BURGLARY CHARGE. AND T H E R E  WAS NO SEXUAL 



NATURE,  OR I N T E N T  O F  T H E  DEFENDANT,  T O  P U R S U E  ANY SEXUAL CONTACT 

W I T H  A V I C T I M ,  A S  T H E R E  WAS NO ONE P R E S E N T ,  I N  T H E  APARTMENT, A S  

P O L I C E  RECORDS SHOW. I N  S T A T E  V.  S H E P A R D ,  H I S  ADMITTED A C T I O N ,  

WAS T O  KNOCK T H E S E  I N D I V I D U A L S  OUT, AND THEN PERFORM SEXUAL A C T S  

UPON THEM. I N  E R N S T ' S  BURGLARY CHARGE, I T  I S  NOTED THAT H E  I S  

CHARGED WITH T H E  T A K I N G  O F  PERSONAL C L O T H I N G ,  AND P U T T I N G  THEM 

ONTO T H E  V I C T I M S  CAR.  T H E R E  I S  NO I N D I C A T I O N  O F  ANY SEXUAL A C T S ,  

OR ATTEMPTS T O  P U R S U E  THEM. I T  A L S O  S T A T E S  T H A T  T H E  DEFENDANT 

L E F T  T H E  AREA,  A F T E R ,  T H E  B R E A K I N .  T H I S  B R E A K I N ,  AT ONE B U I L D I N G ,  

AND T H E  S I T I N G  O F  DEFENDANT E R N S T  A T  ANOTHER B U I L D I N G ,  SOME T H R E E  

HUNDRED YARDS AWAY, I S  NOT T H E  S C E N E  O F  A P E R S O N  ATTEMPTING T O  

A P P L Y  SEXUAL A C T S  UPON AN I N D I V I D U A L .  

T H E  C O N D I T I O N S  T H A T  T H E  COURT GAVE T H E  DEFENDANT I N  W R I T T E N  

MANNER, SHOWS THAT T H E  DEFENDANT CANNOT HAVE CONTACT WITH M I N O R S ,  

GO T O  MALLS WHERE C H I L D R E N  ARE P R E S E N T ,  GO NEAR SCHOOLS,  OR A R C A D E S  

OR OTHER P L A C E S  WHERE M I N O R S  ARE P R E S E N T ,  I S  A COMPLETE V I O L A T I O N  

O F  T H E  DEFENDANTS F R E E  MOVEMENT R I G H T .  E R N S T  HAS HAD PERSONAL CON- 

T A C T  W I T H  H I S  MINOR GRANDCHILDREN,  I N  T H E  P A S T ,  AND I S  GOING T O  

K E E P  THAT CONTACT O P E N .  T H I S  T Y P R  O F  L I M I T I N G  C O N D I T I O N ,  W I L L  N O T  

S T O P  T H E  DEFENDANT FROM C R I M I N A L  B E H A V I O R ,  BUT ONLY PROMOTE MORE 

V I O L E N T  B E H A V I O R S ,  WHEREBY T H E  S T A T E  I S  T R Y I N G  T O  L I M I T  T H E  F R E E  

L I V I N G  O F  T H E  DEFENDANT,  I N  A S U P P O S E D L Y  F R E E  S O C I E T Y .  

T H E S E  C O N D I T I O N S  BEAR NO F R U I T  T O  T H E  BURGLARY CHARGE. T H E  

DNA S A M P L E ,  A S  ORDERED BY T H E  COURT, D O E S  NOT COMPLY W I T H  T H E  

S T A T U A T O R I A L  SCHEME S E T  DOWN BY T H E  NORTH DAKOTA L E G I S L A T I V E  BODY 

I N  L A B E L I N G  I N D I V I D U A L S  T O  S U P P L Y  T H I S  S A M P L E ,  I N  V I O L A T I O N  O F  

T H I E R  C O N S T I T U T I O N A L  R I G H T ; S ,  O F  F R E E  FROM I L L E G A L  SEARCH AND 

S I E Z U R E ,  U . S . C . A .  4 t h  AMENDMENT. T H E  L E G I S L A T I V E  BODY O U T L I N E D  



THE C R I M E S  OF C O N V I C T I O N ,  THAT WARRANT THE S U P P L Y I N G  O F  THE SAM- 

P L E ,  AND ERNST DOES NOT HAVE ANY O F  THOSE C O N V I C T I O N S .  FEDERAL LAWS 

GO S O  FAR,  A S  T O  GAUNTEE T H E  PERSONAL R I G H T  O F  AN I N D I V I D U A L ,  A- 

G A I N S T  I N T R S I O N  O F  A GOVERNMENT BODY, T O  V I O L A T E  THE C I V I L  R I G H T ' S  

O F  THAT I N D I V I D U A L .  

THEREFORE, T H E  SUPREME COURT, MUST ORDER THE REVERSAL O F  

E R N S T ' S  GUILTY P L E A ,  T O  CORRECT THE M A N I F E S T  O F  

V I O L A T I O N  O F  DUE P R O C E S S ,  AND T H E  T R I A L  C O U R T ' S  

T I O N ,  I N  TRYING T O  ATTACH R E S T R I C T I O N S  UPON T H E  

T H E  COURT HAD NO AUTHORITY T O  I M P O S E ,  AND DOING 

ACTION BY SENDING T H E  R E S T R I C T I O N S  T O  DEFENDANT 

STAED O F  ORALLY PRONOUNCING THEM I N  OPEN COURT, 

DEFENDANT, UNDER T H E  COLOR O F  LAW. 

I N J U S T I C E ,  THE 

ABUSE O F  D I S C R E -  

DEFENDANT, WHICH 

S O ,  BY S E C R E T  

AT THE P R I S O N ,  I N -  

I N  FRONT O F  THE 

THE COURT CAN ORDER THE DEFENDANT T O  P A R T I C I P A T E  I N  THE S E X  

OFFENDER TREATMENT PROGRAM I N  P R I S O N ,  FOR T H E  INDECENT EXPOSURE 

CHARGE, BUT NOT FOR T H E  BURGLARY CHARGE. T H E  T R I A L  COURT I S  T R Y I N G  

T O  GROUP TOGETHER T H E  TWO SENTENCES,  EVEN THOUGH, THE DEFENDANT 

WAS SENTENCED T O  CONSECUTIVE TERMS. T H E  T R I A L  COURT F E E L S  THAT I T  

CAN DO A S  I T  F E E L S ,  AND I S  V I O L A T I N G  T H E  DUE PROCESS OF THE DEFEN-  

DANT, BY TRYING T O  ADD T H I S  CONDITION T O  T H E  BURGLARY, PROBATION.  

HENCEFORTH, T H E  DEFENDANT, ERNST,  R E Q U E S T ' S  THE T R I A L  COURT 

RO GRANT THE MOTION T O  REVERSE THE G U I L T Y  P L E A  BY THE DEFENDANT. 

RONALD R.  ERNST PRO S E  



CERTIFICATE OF SERVICE BY MAIL 
DEPARTMENT OF CORRECTIONS & REHABILITATION 
PRISONS DIVISION 
SFN 50247 (Rev. 04-2001 1 

STATE OF NORTH DAKOTA ) 

1 SS. 
ZOUNTY OF BURLEIGH 1 

ver the age of eighteen years and 
m the M, I mailed the following: 

REPLY BRIEF,  AND A F F I D A V I T  

~y placing itlthem in a prepaid enveloped, and addressed as follows: 

SUPREME COURT OF NORTH DAKOTA TRENT W. MAHLER 
CLERK OF THE COURT ASSIST.  STATE ATTORNEY 
6 0 0  E. BOULEVARD AV. DEPT 1 8 0  CASS COUNTY COURTHOUSE 
BISMARCK, N.D. 5 8 5 0 5 - 5 5 3 0  P.O. BOX 2 8 0 6  

FARGO, N.D. 5 8 1 0 8 - 2 8 0 6  

3nd depositing said envelope in the Mail, at the NDSP, P.O. Box 5521, B i s m a r 3  North Dakota 585065521.  

P.O. Box 5521 
Bismarck, North Dakota 58506-552 1 

Subscribed and sworn to before me this 2 '3 day of S C Q  , 2 0  04 

Notary Public I My Commission Expires On 

STEVE ROGAUA 
Notary Public 

State of North Dakota 


