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STATEmmr OF THE ISSUES 

I. The jmy ' s v e c t  is violating the Appllants rights of 1- by 

returning a verdict 05 guilty when the evidence agajnst him raises 

only suspicion, specuLation or amjecture. 

If. The tr ial  murk erred in denying Appellants request far a "Franks" 

hearing to suppr-s the fruits of an unlawfully issue3 s& 

-.t, and the -sim of those fruits after a 

suktantial showing w a s  made the Affiant did in fact m i s l e d  the 

magistrate by including false statements and/or omitting 

i n k r m t i r m  necessary for a rrramate to proprIy detesmine a 

finding of probable cause. 

111. The trial murt erred in denying Appellants fllotion to Dismiss 

concerning pretrial detenthn wi thout  a proper j a c i a l  determina - 
tim of probable cause. 

IV. The Lrrwer Tribunal erred in h y i n g  A p p l l a n t s  I h m d  for Qmqe of 

Jdge w i t h  a substantial showing of judicial bias attached, forcing 

A p p e l l a n t  through a furdawntally unfair trial. 

V. The A p p e l l a n t s  ri#ts were violated by the trial cxsurts denial of 

h i s r ~ t t o s e e ~ r a n d a n j q d r a w b ~ a n l r r r p a r t i a l  jury 

frcm a fair moss-&ion of the cammity .  

VI, The m l a n t s  rights to an impartial jury w e r e  violated w h m  he 

was forced to keep a pr&isposed jury panel, and by being fond  to 

use his -tory challenges on jurors who should have been 

for cause, 

-1, wlants  rights w e r e  violated h a fwdammtally unfair  trial 

by: A ) ,  wing A d l a n t s  ability to offer an alternative 

explanation for the ccmphhants  e c a l  d t i ~ 1 .  B), Denied tkae 



A p p e l l a n t s  ability to prepre his witnesses for trial pursuant to 

jwy instruction K 5.50. C) . S t a t e  an ex-parte v s i o n  

hearing, suppressing s t a m t  that the states star witness was an 

prohatian, a d  also suppressing all ilpadmnt evidmce of three 

of states witnesses, D). All- the state to i n t r d u c e  evi- 

of a wreck that prejudiced A p p e l l a n t  and had no c o r n d o n  to the 

charged offenses. 

VIII. appellants riats to a fair trial were denied, w h x e  Prosecutors 

misconduct poi- the whole atrrlospheze of the trial by: A). 

Prsmting undisclosed evidence of his explanation of caplainants 

medical &tion, 3)  . Presenting perjured testimony of Police 

officers a b u t  an alleged parrest statement of amwed, and 

false testinmy of 0- wib35es. C). Asking leading questicms m 

direct emmination that  SM coercion. D) . I m p m p r  arguments 

and m t s  to the jury that created -thy for his witnesses 

& prejudice to the amus&. 

IX. The trial court c x r d  in h y i n g  the Appllants rquest for a 

direct& verdict of jl4dqnuLnt of acquittal, 

X. The trial wurk exrd in Appdlants M o t i o n  for a New Trial. 

X I ,  The trial court errd in entering an unlawful judgment, when the 

jdpt said the d&&t en- a plea of guilty after a -jury 

trial, during sentencing* 

XI, The trial court erred in denying Appellants rights of Due Pr-s 

in requesting it to have the mrd correct&, and refused, 



SlXEMEW OF THE CASE 

Appellant w a s  arrested on June 16, 2004, and charged with one mmt 

of gross sexual imposition, N E C  12.1-20-03 (l)(d)t3), 12.1-32-15 & 

12.1-32-01 { 2 ) ,  one munt of encouraging h deprivation of a minor  

NDCC 14-10-06 ( 1 )  & 12.1-32-01 (5), and tFw ~ 3 ~ n t s  of o ~ w t i n g  to 

the delirquency of a minor, C l a s s  A mkdexwmr, NDCC 14-10-06 ( 2 ) .  

These alleged offenses - alleged to have occurred on June 12 & 13, 

2004, at Mini-Stor-All in M o f k s ,  N.D. 

appellant w a s  arrested wit_- a warcant, and the preliminary 

hearing was held on 1 5, 2004, in which probable cause was not 

shown, so A p p e l l a n t  a w ,  but ms fruitless due to altered 

transcripts. No proper judicial debmubation of probable cause was 

ever had, Appellant filed Motions, requesting a Franks hearing, mtion 

to Suppress and Motion to Dismiss. All three w e r e  heard a t  the 

suppression hearing held on Decembes 21 , 2004, and later ~ ~ l y  

M e d  on February 9, 2005. None of the rulings had 1-1 g r a d  to 

support the trial car& conclusions, nor w a s  a factual basis set out 

in the ruling to v r t  those conclusims. There w a s  multiple 

requests for wlant to access Ehe &ester Fritz and M e d i d  ScIwol 

libraries, because the states case substantially d e p d h g  on medical 

evidence. These r m t s  m r ~  also ~ e o u s l y  denied show;ing deep 

m t e d  favoritism to the state. Requesb were mde to suppress all 

scientific and d e a l  evidence because the Appellant was  unable to 

prepare to meet the state at trial on such evidence. This was also 

denied. There was also held a Motion in Limine hearing on April 21 , 
2005, where the state d e c k e d  that fhere was no DNB evidence and that 



he would not wen mntion any DNA at trial. Even though he did, But he 

did not say he would nat enter d c a l  evidence; he did say, h v e r ,  

t h a t h e w a s m t g o i n g t o s u b p m a t h e ~ t o r .  Thenthecasewent 

through a 4 day trial, fm May 3-6, 2005, where the Appellant w a s  

convicted of all counts, and on July 27, 2005, sentencing was had, and 

a bt ion for a bTew Trial w a s  heard and. was emomowly denied, 

Appellant w a s  then sentenced to life in prison on the gmss sexual 

impsition, ard five years w the encouraging the deprivation of a 

minor oount, and two one y ~ a r  sen- for the mi- counts, all 

run ccncurrent, and fMs appal follcrws. 

ST- OF FACTS 

On June 12, 2004, J.S. and R.D. to be ~ 5 t h  the guy they 

liked, James mcfieod. w h a ~  J. had to take her sisters ham, her arad 

R, made plans to CUE h c k  and be w i t h  him. (transcripts, herein after 

tr,p. 297 L.7-10). J. had requested Ilppellant ta ccme pick then up 

because it was such a lmg ride on bicycles. (tr,p-319 L.9-13). 

After meeting at ~ugo's, the three w a i t  to James M m  apartment and 

waited fur him, (tr.p.299 L.21-24). When James arr ivd ,  the 4 w a t  to 

the Mini-Stor-All, (herein a£ ter , m), to hang out. IDoc,$291 p. 6) . 
James was Appellants cousin, and he allowed James to drive the girls 

around but had to be present because Jams only had a drivers mt. 
(tr-p.533 L.76). All through the night Appellant asked if the girls 

wanted to go hare or be dropped off -here because A p p e l l a n t  didn't 

want them to get into trouble. J. declir&, because she wanted to stay 

w i t h  J m .  (tr-p.347 L.17). On June 13, 2004, A.S. sbwd up at the 



PEA, and a furious outbrwk of words tawards Jams and Appellant 

and this £my ou- put the q h l s  in fm of going to juvenile 

detention. (~oc.#290 p.33 & tr.p.275 L.17). After the gate was opened 

A, hollered at the girls and made them ride their bikes honme alone 

jusk the lxa of them. ( h . p .  182 L. 19-24). A 4 mile ride hrstne. (- 

liminary hearing transcripts, W i n  after, P.H.e.p.60 L.12, W.# 

110). After they all met up at hare, A. q u e s t i d  the girls and then 

called the Police & R.'S mom, (P.H.tr.p.60-61). Arrangemen.ts 

w e r e m d e a n d t h e g i r l s ~ t a k e n t o ~ h o s p i t a l t o d o d  

assazllt examinations on both of them. After extensive questioning, and 

d assault kits wese completed, w i t h  negative r d t s  of any 

seaal assault axumimg, (Doc. #305 ) . The A p p d l a n t  was assault& by 

mmkrs of the marlais family and brought to the hospital. TZle 

Appellant w a s  questioned a b u t  the assault m him, and then info& 

about the allegations these girls - d c i n g  against him, He was 

asked if he admit to these allegations or deny them, Naturally 

he Wed an9 criminal activity w h a  no laws have been broken, but he 

did not deny k ing  with them. With no evidence of a c r h  actually 

occurring, Appdlant was free to leave t h  hospital. On June 14, 2004, 

E M v e  I-, tmk f o m l  stabents £ran the girls, startitq with 

J., the alleged witness. Afterwards he todk R.'s statement and was 

mhpw -use her story was not mtching J.'s statement a d  decidd 

to coerce her t e s w  t~ h a  story. (~oc,#290 p.22-24 & 26- 

2 8 ) .  Aft= these staterrents, he d i z e d  he did not have amugh 

-1e cause for arrest warrant, so he decided to arrest 

Appllant without a warrant. (~oc.#123 &it D). ~ p p e l l a n t  was 

-fly tried by jury and convict& on May 3-6, 2005, and this 



appeal follclws. The mcripts are not b e  and cmmzt. Appdlant 

did file mtions to C b M  the Record and was fruitless. (See 

A m  p. 138-1 48) .  

Stamkrd of Revkw: Review of a juy d c t  requires to merely review 

the recard to determine if there is w t m t  e v i h c e  that allows 

the jllry to draw an inference r e l y  tending to prove guilt and 

fairly warranting a oorrviction. State v. Allen 237 N.W.2d 154 (W 1975 

1 . 
The mllant hereby challenges the sufficiency of the evidence 

that WEIS used to supprt the guilty verdict. (All docket #'s 4 in 

this brief are located in the docket entry in the appendix case 

1644, and w i l l  appar  as DOC.#). 

In the case at bar, them is absolutely no physical evidene that 

a mine o c d ,  w h a  there is no physical evidmce, then the v&ct 

can d y  rest an testhmny or circumstantial m c e .  F i r s t  the 

Appellant w i l l  discuss the t e s t h y .  J. and R, axe two juvenile 

females who set out on Jme 12, to b with a guy they liked named 

J m  W. (tr.p.233 L.21-25 & p.312 L.24- p.313 L.7). Wfhen they 

had difficulties being able to see h i m ,  t l m y  sought ano* way, Thg. 

cam? tzothe Wlff inhopes to see James, upnarr iva l ,  the AppeUant 



was on the &ne to Pizza Hut. (tr.p.316 L.11-13). He was ordering a 

pizza and seems h m  t h  girls s h m d  up, Appellant asked if they 

w a n M  smeI3m-q to drink, and they replied yes. so A m l a n t  ordered 

a 2 liter bottle of m t a i n  Due for the minors to drink, k u s e  dLI 

the ~ppellant had was alcohol. Itr.p.317 L.4-7). James Simr-dson, the 

mger  for Pizza Hut, testified that ZlppelLants ch&, Doc,#302, was 

consistant w i t h  the purchase of a d m  pizza, with a 2 liter soda 

and a $1 -00 tip for delivery. This comokrates Appdlant dtd furnish 

non-alcdmlic beverage for the mimrs. (tr.p.496 L.6-19). J., R . 4  

Jams M c L e d ,  testified that there was in fact a 2 liter bottle of 

mtain Due in the Van. (tr.p.317 L.4-8, p.271 L.16-18 L p.535 L.16- 

181. When fAe girls left the trailer, R. claims to have left w i t h  sane 

kird of vodka, she also claims to have concealed it in her sleave. 

(tr.p.242 L.5-17). They had to take J.'s younger sistas home, so J. 

& R. made a plan to tell t h e m  to tell their mother that they w e r e  

going to spend the night w i t h  same other girl. (tr.p.322 L.2-6), &(tr, 

p.488 L.21-23). When J, & R. left to take her sisters hare, J, 

reguestd of the mllant to pick them q~ at ~ugo's, Appellant 

hesitatinggly agreed. (tr.p.319 L.9-13). A w l l a n k  picked the girls W 

about 10-10:30 pn. The girls both testified to this. (tr.p.244 L-17 & 

p.324 L-2). TIE -he, alleges that they were not: paying atl-Rntion 

to  ti^^, but they knew that they had to get ~.'s sisters haw at 9:30 

pm,, sr, they had to be watching the time. (tr.p.318 L.6 & p.243 L-I- 

1 1 ) .  mcs the girls got into the Van, J, testified that the 3, J,, R. 

& Appellant, went straight to James a-t, w a i t e d  5-10 minu tes  

then went straight to (b.p.324 L.2- p-327 L-6). Then J. 

testified, she thought the three- in the W for a b w r t o n e d a  



half hours. (ix-p-327 2.13). H e r e  the A w l l m  wants to use R.'s 

t e s t i m n y  b u s e  it all- the -lee plenty of leeway for tim for 

the alleged c r h  to have mewred. R. testified that the three went 

driving d first, but on = s a t i o n  she declared that she 

redly didn't remember. (tr.p.244 L.15-24). Imnediately after the 

alleged sexudl encounter, J. E R. h t h  testified that Jams was picked 

up, (tr.p.246 L.9-18 & p.327 L.14- p-328 L.24). How both g i r l s  

testinmy, the alleged sexual encamter w a s  the very first event of 

the evening and the very first night R. met Appellant. (tr.p.234 

L-4-51, and th is  12 old was a virgin. (tr.p.465 L.12-15). Armd 

l W s  the £ram w a s  brought on h u s e  t h e y  w e r e  in trouble and w a s  

trying to make it look lik~ it More Jams got into the Van, 

because he &d be a witness that no crime had e. BUt they did 

nat plan on the =A activity log to contradict their testimony. (Doc. 

#301). The e a r l l ~ t  entry of Appellants code punched in was 12:30 am. 

Accxxrding to the testimony of t h  girls, the alleged sexual e n m k  

ctruld not have occurred, and was only made up to get t h ~ l v e s  out of 

trouble with W r  wents and the Police. (tr.p.461 L.l- p.462 L.13). 

U s i n g  camon sense, like the Appellee told the jury, who could 

believe that a 12 year old virgin, on the very first night that she 

metAp@lant, and the very first event of the evening, would do a 

s k i p  tease, ard have sexual intercourse willf d l y  w i t h  a total 

stranger. After James m s  picked up there was m nmre of #e sexudL 

mimes or even being spoke of. (tr.p.537 L.17-22)- The only 

other crime mentimed was the cmtribrxting to the delinguency of a 

rninu~ which alleg-y occurred on June 13, 2004. J. testified that &e 

drank 2 ,  and R, had vodka and 3 Mike's Hard &ammaids. (~ac,#291 p, 



43 L-4-12 & tr.p.343 L.12-241, and also (I30c.#291 p-29 L.6), that: 

drinkLng was after the sex, and in the af-. In R.'s s t a t m a t  

on page 31, she said her and J. had a chugging contest. James 

k t i f i e d  that he did m t  see any dmrs drinking almholic 

beverages or even himself, (tr.p.535 L.11-22). He also testified that 

the A@lant drank Caars Light and sar&hhg wlt a£ a cl- bottle, 

[that is the Mike's Hard Lammaid that Appellant was dr ink ing ) ,  There 

was  also mention of the mllant going into the El Roco to pwchase 

almholic beverages. Naw on the from the El Rooo, Dx.#292, it 

showed the A m a n t  purchasing a 6 pack of wine mlers, (Mikes Hard 

Lwmmraid) . At trfal kt, Twan testifid that it was a masonable 

purchase for me person consumption. (tr.p.447 L.3-19). It was 

testified also by Iwan that this purchase w a s  at 1 : 24 pn. m June 

13, and A. test i f ied that she f& everyone at a b u t  4:00 pn. If 

only a 6 pack was plnchased and there was no other stops to the 

liquor store, this an insufficient mount to -ate their 

story. The CD daes not match their story, along w i t h  the fact that 

W e  girls were &sen& by their wts, the Police arad the medical 

staff and not me p=rson testifid that they were ubviously 

inmcated. The =r even testified that the blood aloohol test 

perf- was neqative. (tr.g.564 L.17- p.565 L.11). A.S. was furious 

&.la s b & d  hollering at Jams and Appellant. Because of this shming of 

T, J. & R. were freaking out and in fear of going to juvenile 

d e b t i o n ,  (tr.p.344 L-13-14). A, mde them ride their bicycles borne 

just the t m  of than. (tr.p.182 L-23-24), On the girls way krcane they 

had nothing else on their minds except that they w e r e  in a Lot of 

trouble. (tr.p-278 L.24- p.280 L-6 & p.343 L.25- p.344 L.17)- 



A l t h o u ~ t h e y b c r t h c l ~ t h a t ~ ~ d m t t a l k m ~ 4 m i l e  

r5de h e  and plan what they muld say to get out of trouble, k t  

ccsmron sense d d  say, that two young girls in that much trouble, 

you would not 13e able to shut them up. A. even a d  that she dtdnvt 

h a w  for sum If tbey were talking. (tr.p.193 L.14-16). It is believed 

that after all -the coercion involved in this case, that they were told 

to say that, as it is proven that they made their own plan to stay 

out all night. (tr.p.322 L.2-61, 

The Appellee offered inf-tim t, lead the witmess, A.S., with 

testimony that muld misld the jury by false testimony that she 

fallcwed the girls al l  the way home, when in fact, J. 's initial 

stateraent stated that A. was waitirag for them when they got  h, 

(Doc.#291 p.5 L,B-74). Once they all wet  up at hane, A. q u e s t i d  

thm. A. 's testimrmy at the prelhhary h-ing said," I talk& to 

h a  and her friend, ad her f i r i d  told m e  that she was bl- 

from what happmd the night befare." A m ' s  tedhmny that R. 

~ i f i c a l l y  told her this. ( A p p d i x  page 115 & 116 or P,H.tr,p-60-61 

), However, A.'s tr ial  testimony w a s  much different, she testified that 

she did not talk to them at all, Then she was mched 

by the preliminary transmripts. (tr.p.194 L.20- p. 197 L.2). 

HrJw d d  she plxsibly forget a mversation like that? Of m u s e ,  

unl.ess it is untrue! After t h ~  girls w e r e  taken 4x1 the hospital to 

have sexual assault k i t s  &ne on both of them, probbly he b t h  

of thm w e r e  chiming to lx sexually assaulted in the hqy3.q. (tr,p, 

384 L.1-11 & p-502 L.7). J.'S claim of being s d l y  assaulted and 

then changing her story shows delibra- falsity. During the exams, 

the hospital staff and the Detectives are in- the fj3d-s of 



t he  ezraminations of b t h  girls. The Dr. even testifid that there has 

t l  be interaction with the staff axld the Police Gr, exchange evidmce 

and things like that. (tr.p. 559 1;. 18-1 9 1. The Dr. ~ c h d m a e c h ,  at t i l e  

t lme of the n d i d  -tion, was not mder pressure frrmn the state 

or defense in Ferfoming this aamhation and did his findings, wrote 

his rep& acmdhq to his w s e .  Ttle Dr. testified that there 

tms m evidencs of lacserati- or first forced contact, diminat- 

the possibilib of any bleeding fmm R.'s claim, (tr.p.562 L.24- p.563 

~ 1 4 ) .  The Dr. fur ther  examined R . ,  and in his rep& stated that 

there was no evidence of any t r a m  of any sort. (Doc.#305 & tr.p.543 

L,l5-21). 93e Dr. also mducted a drug and alcohol test on the exam, 

and it showed negative and (tr.p.565 L,11), also when asked if she 

-ed to be inMcated,  he said m. (tr-p.562 L-12-23). When asked 

if he found any signs of a s d  assault, he said nope. (tr.p.564 

L.3-16). The Dr, also test if ied on the -, he sed #e mlice wwe 

questioning the mother a d  ptients extensively, and in k i d  he said 

that the Police had time w i t h  the mother  and the patients for several 

hours actually. (tr.p.557 L.12-19). They had t, k doing mre than 

j I J S ~  l d c i n g  at each other in al l  tha t  t ime .  In State v. Reinart 
4 
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~~t aid declared that she had chronic blunt trauma in his 

exambation and that his ccxlclusian was that there had been r m ~  

accidental tramm or d abuse af this child, That was the 

testinmy of the Dr. in R e h a r t s  trial. 

In the case at bar, the says that these is evidence of 

any tram of any sort. The:= is no canprison, the Appellee, 

qr;Se, elicited t-Rst&mq f m  the defense ~ W S ,  Ik. 



S-ch, over objection the mu& allawed it. The A w l l e e ,  I& 

p V i - 1 ~  meed t h a t  he d d  not fllbpoena the Dr. He elicited a 

l ine of questioning fm w h i c h  the mlant was previously denied 

access to t0 prepare for any medical evidence. w a n t  

o b j d e 3  but the lxammipts were altered and the objection was 

remwe3. (See App.p-138)- The A p p e l l e e  brought out test- that 

w a s n o t e v e n i n E h e m e d i d e x a m . ~ i n g t h a t ~ t o t h e ~ e e s  

contact with thfs wi-s prior to khl, coerced this testimony to 

m y  the jury in his favor, (k.p.574 L.5-21, p.13 L.18- p.14 L.8, p. 

308 L.19- p-310 L.?6),  a d  also g5ving his explanatim for the 

results of the exam, The testinmy was that of a tamer scale used to 

tmasure mturity, and saying t ha t  R. w a s  very mature for her age, and 

maMng it lmk like she was  very sexually active at 12 years old, to 

cover up the fact that there was no evidmoe of any -uma of any 

&. This tannex scale, he said d d  range from I to a 5, and 1 

being a virgin a d  5 being fully mature and that R. was between 4 and 

5.  (k.p.568 L.12- p.569 L.7). a, said she w a s  a virgin, h t  it w a s  

exclude3 by the caurt as being irrelevant, pursuant to supra, 

this excluded testimorry should bve ka~ d t t e d  an cross-exam, on 

a liraittd basis. (tr.p.264 L.22- p.265 L.2). N.R.R.Ftr. 412. Afterwar& 

the Dr. w a s  asked by AppeLLant jf both R. & J.'s e c a l  a a m  were 

fairly close to other, almost i-tical, the Dr. testified it 

was still possible that these allegations were fabricated. (k.p.573 

L, 4-1 2) - 
~ t l e t a t h e s e a l l ~ t i o n s m a d e a g a i n s t t h e ~ h t ~ ~ s o f ~  

Wjarlais family, sought out and assaulted the Appellant and he was 

suhquently brought to the hospitd. At the hospit& I~-V@ 



Thams m y  apprmached the AppUant, and asked hfm about the assault 

tatted m him. A f t e r  the corwersation on that assault, he 

q u e s t i d  A p p e l l a n t  c m m g  these allegations that J. and R, were 

making on him. He told Appellant what  they were accusing  hi^ of, 

A p p e l l a n t  denied these dtlqatims but did not deny king w l t h  them, 

Det. Murphy asked Appellant if he muld be willing to take a polygraph 

test h u s e  of his denial and Appdlant agre&. He ldt and then 

retmsd w i t h  another Detective d R o b e r t  Mi- Iwan, and Iwan 

questimd w l a n t  a b u t  these allegiltians, (tr.p.436 L.23- p.438 

L.1) .  Ikt. I-, in his report tried to lie a b u t  A p @ M  

sbtemnt ,  saying that he did not inform him of any details of the 

crime, d y  we are investigating a sexual assault. Det, Iwan also d d  

at another time he had no idea w a s  said beteen  Eiby?hy and 

Appellant. Well tr-p.437 L.2, where Iwans reprt says, m y  told 

m e  that wheeLer did not say anythhg in regards to th is  incident. 

But an l imes  19-20, he said that Wheeler had to Wt. Murphy 

earlier about caning in and taking a plygraph test. Why muld a 

pol- be needed if he didn't first deny the allsptions against 

him? Ikt. Iwan w a s  also in denial of lkt. Murphy telling R, that he 

did nut beLieve her story because Appellant was denying kes 

allegatims and wlant was going to be released fm his custodial 

arrest, k u s e  was no w e  cause for any arrest. (Doc,#291 

p.45 & tr.p.387 L-19). A -  if m t  was free to l a v e  the hospital 

then #e that  he w a s  to create must not have been 

true, If Appellant did volunteer the statement that  Wt. Iwan was 

saying that h~ did, then that alone would have hen probable cause 

for the m t .  m u s e  ~ t ,  m q h y  was telling R. that he did not 



believe her story, shms that the mllant did mt voluntew this 

inf-tim as all-. By th -lee eliciting this t e s w  of a 

false prior s t a t a m t  of the accused, he w a s  creating a pre-on. 

shifting the burden of prmf ta tfie defense to exaxlpte, Thus d m y h g  

due m s  and is said to be forbiMen through Giqlio v. United 

States 405 U.S. 150, 153-154 (19721, Sandstran v. Mmtana 442 U.S. 510, 

515 (19791, Due w s  preventS a prosecutor f r m  relying on 

tes.timorry he knms to be false, or later learns to b false, II~ 

v. 404 U.S. 477 (19721, a Mendant in a criminal case is 

deprived of due process of law if his -victim is faunaed in whole, 

or in part, upon an involuntary d e s s i m ,  citing, Boqers v, Richumd 

365 U.S. 534 (1960). In the case at bar, the Appellee elicited this 

false sta-t of a M  as a confession to the crime, to shift the 

bmdm of prm£ to the a e f ~ & ~ ~ t .  Ttlere is no prmf that A @ h t  

actually made t h a t  sta-t. Under the t o t a l i t y  of the circumstances 

it a u l d  not be true. In Barnes v. U n i t e d  States 412 U.S. 837, 850 

(1973), that court: said; The vice in Tot was that burden is on the 

govenrment in a crhbal case to prcwe gu i l t  k y m d  a reasamble a t  

and that the use of the presumptian shifts that burdefi, We said, I(t) 

not permissible thus to shift that burden by a r b i e i l y  making one 

fact, which has no relevance to guilt of the offense, the occation of 

casting on the deferdant the obligation of -pation. Tot v. Dnited 

States 319 US. 463, 469 (1943), fhe use of prescrmptians ad 

inferences to prave an elements of a crirne is i M  treacherous, for 

it allows mn to go to jail w i t b u t  any evidence of one essential 

ingredient of the offense. It thus implfates the i n w i t y  of the 



j dc i a l  system. Also, may congress enact a l a w  that says juries can 

ccorvict a d e f h t  without any evidence at all £ran  which an 

inference of guilt could be drawn? If Thorpson v, C i t y  of Lwxisville 

362 U.S. 199 (1960), - anything, the answer is in the negative. 

Due Process rights a fmdm f xm a w b l y  arbitraq deprivation of 

liberty. 

In the case at br, the jury found the A p p l l a n t  guilty m no 

evidence of guilt,  solely on inferences and a Fareswtptim d i n e d  

w i t h  prejudice. In Yam v. EMtt 500 U.S. 391 (1 991 ) , the mtrt said; 

To say that an error did not contribute to the verdict is, to find the 

error ctnimpartant in relation to everythmg else the jury miderd 

on the issue in question as reviewed in the record. Before reaching 

such a j u d w t ,  a court ntust take 2 quite distinct steps, Firs t ,  it 

m u s t  ask what evidence the jury actually considered in reaching its 

verdict. If, for -le, the fact presumed is necessary im support 

the verdict, a mviewhg murt mst ask what  evidence the jury 

midersd as tending to pmve or disprove t h a t  fact. If the 

presmd fact is not i h l f  necessary for the verdict, but Mlly one 

of a variety of facts sufficient: to prove a necessary element, the 

reviewing court should i d m t i f y  not only the evidence considered for 

h fa& subject to the prescrmption, but also the evidence for 

alternative facts sufficient to prove the element, Once the court has 

made the first inquiry into the evidence consihed by the jury, it 

must then weigh the prcbtive force of that evidence as against the 

pmbtive force of the presmptim s M n g  alone. To satisfy 

&.am reasonable doubt standard, it will not be enough that the 

jury considered evidence frm m c h  it could have cvnne to the e c t  



withuut reliance on the presmption. Rather, the issue under &am 

is &ether the jury actually rested I t 5  verdict on evidence 

establishing the premed fact beyond a reasonable aoubt, 

i n d e m t l y  of the presrrmption, Chap311 v. California 386 U.S. 18 

(1967). 

In the case at bar, the jury d m &  on that presumption mtd 

by the state and called it a prior statemmt of the a d  as a 

confession to the crime, and without tha t  presmption the verdict 

muld fail. 

On June 14, 2004, Det, Iwan tmk £04 statements frcm 3. and R. 

wing R. s sta-t, he was getting agrivated w i t h  R. because her 

story w a s  mt m a w  up w i t h  J. Is. Evidentally Det. Iwan w a s  not 

too inpressed w i t h  R. on June 13, because on pge 2 of her statemnt, 

he bqim her interuim by stating," I am willing to star t  as if you 

and I didn't talk yesterday. Stark  brad  new. 1 ' m  not go- to h k  

at anythmg you told me yesterday, so we are going to start as if I 

just met you five minutes ago." This shows a scheme of m c i n g  the 

alleged victim. His irrtenriew on ta repeatedly tell R. that I 

b that the truth is, (tr.p.408 L.1- p.409 L.13), as if he has 

acceptd J.'s s ta tamt  as the truth. (Doc.#290 p.8 L.16, p.9 L.4, 

p.18 L.14, p.19 L.1 & p.21 1.1). Det. Iwan as- leading questions all 

the way through this statement, fro example, p.15 L.1, p.22 L.7, % L, 

14, p-23 L.4, p.26 L-71- p.28 L-4 & p.32 L.6. On page 22 of this 

s t a m t ,  R. w a s  m t  making favorable statmw~ts for them to build a 

case, because Det, Iwan asked her, Q. D i d  he offer you any -y? A, 

He gave me some. Q. H m  much did he give me? A. $16.00, Then he goes 

on to, Q. ~ o e s  he ask you to d~ anything for it? A. No, Q. I)oes he 



ask you to strip? He -'t ask you to strip? A. No, after that,.. 

Q. So he says here's $16.00. A- &d fAm~ after a while he & me to 

s k i p  in front of him, Q. D i d  he offer you any mre money? A. M t e  

we were done having sex, he says h ' t  mrry I' I1 give you m m y  for 

this. These a n m m s  did not set well with their investigation so 

Wish decided to take a break. They shut the tape off, had a little 

convssation w i t h  the all* v i c t i m  and taught her what to say. This 

is M o w  kcawe there is no other expla~tim for hkhg such a 

long break to tu rn  over the tap, and also the fact fhat inmediately 

R, m e t e l y  changedher testimoay. (tr.p.430 L.12- p.432 L.6). Such 

as, on page 24 L.2, Q. &d then what  happens? A. Then he gave me mwllty 

to strip for him. Q, Okay, how much did he offer you? A. $20.00, but 

then he was &art, Q. So he gave you the $16.00, then you ski& for 

him. Okay, you take your clothes off or did he take them off for you? 

A. I did. Q, Okay, then w h a t  h a m ?  A. Then he d d  he'll give me 

$10Q,00 more if- This is an obvious shmkg of m i o n ,  to have 

such a massive change in testimany after a 14 minute break. The 

coercive setting here &en you have 2 Police officers and a CVIC state 

employee a l e ,  questioning a twelve year old girl without the parents 

present or an attorney that could keep the line of questioning lagdlly 

fair for both all- victim and the Appellmt. In Haley v. Ohio 332 

U.S. 569 (19481, the court  said; rn lawyes SM g a u d  to sure 

the Police went so far and no fwkher, to see to it that they stop@ 

shart of the point where k b x a m  the victim of m i o n .  Between 

Haley and the case at bar, the w c i v e  setting was about the 

s a m  and the c r u t c a ~  w a s  the sam, the Police got the answers they 

wanted. And again on pages 26-28, Det. Iwan was  mt satisfied 



w i t h  her ksthmny -ng the sexual position 69, *t 3. told him 

that R. adwd Appellant to do and they did it. (W.8291 p.19 L.14). 

ht. Iwan asked R. p. 26 L.13, Q. Did you engage in that? A. No. Q. It 

dmsn ' t m t b  , A. PJo m didn' t . 0. You didn' t . o h y  , did an- ask 

about that? A. No. She explains that she hms what  it rcreans, the 

69 position. kt. 1:- persistantly questions h a  for an answer to 

mtch J. ' s  sta-t, pushing her to change her story, He mntinues 

as follms: Q. So you b what 69 is? A. Y d .  Q, I heard that 69 

came up. 1 ' m  just try* to clarify. A. No, it did not caw up ad I 

can tell y m  tha t  right nm! Q, Thw the prsm that told me that 

might have been mistaken? A. Yeah, I l a o w  J. told you, but she wasn't 

l a g  and.. . Q. Did he ask? A. Yeah, and I said no. 

After Ikt. Iwan volunteered the inf-tim, she then changed k 

stary. Thus m t i n g  the fruits at the poisonous tree! Though she did 

finally change her story, she still did not say the same thing as J. 

TWs is prmf that her testhony is untrus-tworthy . 
The Appellee also used leading questions when he questioned R. 

mncemiq the sexual encounter and did not let her give the 

incrhhating testimony, but d y  asked quetims that required only 

yes and no responoes. (kr.p.223 L.22- p.226 1.12). This is not her 

testimony, this is the Appellees testimrmy, she is only agreeing to 

it. The investigative t e c h n i p s  used in this case are the improper 

techniques t h a t  are disfavored or mndamed by &s, law enforcerent 

autbrities and gwrernrnent agencies by asking leading questiclns or 

suggestive questions, coercive activities, and -1-g presme 

they  obtained stories that were not even close concerning criminal 

activities. (Doc."290 p.79) .  The only consistancies they made were 



of hmment qlanations. See f ichads v. McGrath 531 U.S. 1148 (2001). 

citing, State v. Michaels 264 N.J.  Supr 579, 597, 625 A . 2  489, 495 

(19933, here also, as in the case at hr, the physician examSned the 

child, but f d  no evidence of atmse. N o n e t h e l e s s ,  Based solely on 

the *ds stabwnts, the proextor a d  several investigators, 

kgan an m i v e  investigation. They i n t d e v d  virtually all the 

dxlldren w i t h  whcm petitioner could have had contact, Bnploying 

pressme, making W t s ,  and asking leading or suggestive westions, 

they obtairmed stwies of sexudl abuse that " range fmm reletively 

btzzare acts." The t d m i q u e s  used in the case at bar, muld also 

cause these girls to use their imginatians and stray f m  reality, 

The discrepancies in the statements are thuse of the details of 

the mhhal activity. Of course when they made plans on what they 

would say to get out of trouble, there muld be cofisistancies 

of the criminal activity, but that is only enough to prove that they 

had an opportunity to fabricate, but did not ~ansider the details of 

the criminal activity, because the details would not be knuwn unless 

it d u a l l y  accurred, The Discrepancies are as follatrs: First, there 

is the offer of money to strip, above, it w a s  afready M w a e d  in R.'S 

s ~ ~ t  concerning this testimony, clcmpare to (tr.p.251 L.18- p.263 

L.19), and J. testified that Appllant offered $100.00 for R. to strip 

(tr.p.328 L.25- p.329 L.4), and 50 for sex, (tr.p.302 L.11-12). Any 

nmey that  vms given to them was for b t h  of them as hospitality and 

not for sex or stripping, but for buying things such as beef jerky and 

soda's, (tr.p.335 L.9- p.336 L . 4 ) .  second, J. testified that 

Appellant and R. engaged in sex, kt. Iwan asked if Appellant took his 



chkks off. J. replied, no whm she lmkd, he still in kcis 

~ 1 0 t h ~ .  (Doc,#291 p.17-18 & tr-p.332 L.12-24). R.'s test- was to 

the contrary and said that he t m k  his pants and wderware off. (tr.p. 

265 L.14-15 & W-#290 p.26 L.6). They contradid& each others 

twtirrmony -q who was on top. R. testified that he ms an top, 

(tr.p.265 L.221, and J. testifid that she was on top. (tr-p.332 L. 

20). The last raajor dis- t h a t  the Appellant will address and 

there are rmny mxre is ~ l t l e m i n g  the sexual position 69, in which J. 

testinmy in trial appeared to be tampred with because she was 

mtradicting her mn statemmt and it appeared as if k and the 

state were txying to & the m n t r a q  statements by saying," 

because I M R, saying do it harder, and her or them two as- 

each other if they wantedto do 69. (tr.p.303 L.5-6). Then on cross 

she was -&& by her statement. (tr.p.333 L.3-14), and R, had a 

q l e t e l y  different testinmny on this subject in her statement that 

was discussed above, so Pgpellant won't go into that again. Ncrw Det. 

Iwan testified in trial fhat for 9. and R. to have inmistant 

stat-& is d, This was to get the jury to accept t ha t  their 

stories did not match each other. To d e n  the burden of proof be& 

a meanable doubt. (tr.p.475 L-16-22). Here is another plaoe where 

the transcripts were altered where they omitted where Ikt .  Iwan d d  

it w a s  d to have inmistant statements, Mt the Appellee did 

not a n i t  his closing m t  on this issue, which states it mre Eke 

the trial -ny. (tr.p.614 L.1-17). 

A l m g  w i t h  all the coercions of the alleged v i c t i m  and witness, 

k i n g  trial and during cross examination of R., the gardian ad litem, 

% k ~ m  M-, spke to the saying," your h a m ,  m y  f just 



have a mament w i t h  R.? I don't b that  she's understarading  OW she 

d to resporJd at th is  point." (lr.p.249 L.6-8). M e r  time she 

requested of the court t h a t  the w i t m s s  chair b not changd, because 

as she a d  it," I did notice that the Qerk was going to be changing 

t h ~  chair today- I asked her not to do that .  Both my cliants have sat 

on that chair, it spins Less and it doesnl t roll as a i l y  , and I ' m 
CO- w i t h  m e s  if they had a different chair up thcxe, they 

mi&t roll a little more." (tr.p.215 L.15-21). Also the  

Appellee says t h a t  when R h c a  McGurran steps out on thursday that, 

I can asure the mmt t h a t  I w i l l  have an advocate present, as w e l l ,  

who has M -king w i t h  both victims, (April 21, tr.p.29 L.1-3). 

Here we have a list: of acpressions on behalf of the prosemtian that  

coercive activity has taken place to teach the girls rn h m  and what 

to testify to. McGurran said both my clients sat on that witmess 

-r, raeanirmg they practiced prim to trial on their testimony. And 

during trial, her client didn't kncrw how to m, so she wanted to 

tell her what to say. Next the state says that the advmate has been 

mrking w i t h  b t h  victirrts, showing that they have had lots of 

professid help rm h m  to testify to convince a jury. In State  v. 

B l d e r  458 N.W.2d 300, 302 (ND 1990), citing, Bkpp v. Ohio 367 U,S .  

643 (1 961 ) , any mkequent evidmce gained as a result of the initial 

illegally a w e d  evidence is considered, " fruits of the poisonous 

tree," andmust likewisebe suppressed. Due totheimproper 

investigative techniques used in the case at bar, this case should 

never have been p t  before a jury. 

R. testified that  I lied because I didn't want to get into trouble. 

(tr.p.262 ~ . 2 - 4 ) ,  ard J. was proven to be a liar m u s e  she md 



claiming to be d l y  assault& and then recanting her testimolly. 

(tr.p-384 L.3-11)- A. also lied whm she said that she never spoke to 

the girls after she got hame. Again she lid wlzen she said that J. 

never claimed to be sexually assaulted, (tr.p.197 L.3-17), but mt. 

Murphy mrwkrated that she did, (tr.p.502 L.7). 

Next, c i r m M i a l  evidence d d  also sush5n a verdict provided 

it is of such probative force to exclude every hypthesis 05 

inmxmce. ~ M l a n t  was arrested without a warrant and w i t h o u t  

pmbble cause, After the arrest,- w a s  a swrch conducted m 

A p p d l a n t s  Van. During the search, it is &lie& that Det. Iwan nat 

only folded down the back seat, k t  also planted the alleged codan 

wrapper. The -lee alleges that the condom w r a p  conmkrates 

that a mdm w a s  4. In the search they also found a warms bra, 

that did not belong to eitha one of the g i r l s .  Even if it was a 

crmdom wrapper, that daes not  pmve that it would have been use3 on R. 

because the bra proves t ha t  there w a s  armtbr - in ~ppellant; 

life. (Doc.#289 defense exibit #2, & tr.p.286 L.22- p.287 L,1 & p.353 

L.14-19). In the swrch of Appellants Van, Appellant asked 1- if he 

had found any m e  condioms or wrappers in all the bags and boxes in 

the Van. He replied, no! (tr.p.462 T,.19-23). Itmn was also asked if 

he m i l d  prove t h a t  this in fact a mndm wrapper, and d d  

not, (tr-p.449 L.1-6). lkt. Simontes t i f id  that the Van had not been 

cleaned in quite s ~ n e  time, and who knows how long these items could 

have- in the Van. (tr.p.489 L.20- p.490 L.17). You can see in t h e  

pictures that the Van had not &a c l d  in quite a while. But still 

there was no candom found that proves a crime o c c m r d  as J. said 

it was just thrrxJn dam, (Doc.#291 P.19 L.8-lo), Wammipte w e  



omitted Skmn testified "quite s a w  time.'' 

The e v i d e n ~  tha t  is supporEng the guilty verdict cannot hz fairly 

d m r a c t e r i z d  as sufficient to had lead a r a t i d  trier of fact to 

find g u i l t  beyand a reasonable doubt. In State v. Lawenstein 346 N.W. 

2d 292, 293 (ND 1984) , this W said; that cit-cumstantial evidence 

trust be conclusive a d  must exclude every -Ie hypthesis of 

innocenoe, citing, State v. M c M m  286 N.Fr.26 284, 286 (ND 4 979). 

In the case at bar, the evidmce d d  only raise a suspicim. 

Therefsmevidmc~thata mime-, noevidencethat the 

Appellant & t k d  it ard the credibility of the allqd victim d 

witness, is severely in question, w h m  they are in fear of j k l e  

detention and in big trouble w i t h  parests and the Police. P31y 

circmmtantial mitiem certainly c b s  not exclude wery -is 

of hmmeme. In Ja- v. V i r g i n i a  443 U.S. 307, 319 (1979), 

they said; Due Process cmwmds that no man shall lose his liberty 

mtil the govemm~t has borne the burden of amvhcing the fact finder 

of his guilt. It is also inqmrhnt in our free society that every 

id ividual  going a b u t  his ordinary dfairs have confidence that his 

g o v m t  canrmt adjdge h i m  guilty of a cridml offense w i t b u t  

a m i m b g  a proper fact f i r i k  of his guilt w i t h  utmast -ty. In 

EX 10- the of the fact f i m b r  to err upon the side of mercy, 

h e v e r ,  has never been thought to include a p w e r  to enter an 

unreasonable verdict of guilty. &M EN 12- the mitexian thus impinges 

q m n  "jmy" discreticm, d y  to the extent n e c e s q  to guarantee the 

-tal of due pmxss of law. %is allows the cart to 

consider witness credibility, whether jury dimretion proprly pssd 

031 the Appllants c r m s t i t u t i d  rights. 5th & 14th -ts, USCA. 



Also citing, In re Winship 397 US, 358 (1970), saying; it is critical 

that the m o r a l  force of the criminal law mt be Muted by a standard 

of prmf that l leves people in doubt whether ixlnocent men are 

condam&; the standard is "bottnwd on a fundamntal value determined 

in our society tha t  it is far worse to convict an h n x n t  man, than 

to let a guilty me go free." A Ma standard of prmf is mssary, 

we said, to insure against unjust comrictions by giving substance to 

the presumptian of innocence. at 363. 

In the case at br, the Appellee deluted the premption of i m c e  

by his m y  unlawful -ks to the jury, and the presumption he 

created as a prior statemwt of the amused. 

In State v, Oashiem 353 N.W.2d 291 (ND 1984), this mu& @id; t h a t  

within limits, can weigh evidence and evaluate the c r d i b i l i t y  of 

witnesses. And that if the evidence is legally insufficiat to sustain 

a guil ty  verdict that the 5th -t, double jeopardy clause bars a 

retrial. And in the case at k, the evidence is legally insufficient. 

11. % trial erred in denying Agqd lan t s  for a Franks 

hearing to v s  the fruits of an unlawfully i s s u d  d e, 

and k q i n g  the mppession of thse fruits after a s u k b & h l  

~~ rnade that Affiant did in fa& m i d @  t b  ~ ~ f a w t e  by 

including false stakmxks and/or auitting Warmtian £k a 

~iragistrate to paoperly detmrdr~ a finding of pmbbl-. 

S b m k d  of Review: De Now, standard of review for conclusia~~ of law 

and mixed questions of law and fact. State v. To-son 2000 ND 105, 

61 7 N.W.2d 182, I 



The Appellant argues that the court improperly denid his -st 

for a "l%arksIr h-hg, where the Appellant did in fact make a 

substantial shming that Affiant  did in fact mit information that 

d d  mislad the mgistrate into believing that the stated facts 

&st&, when in fact if Affiant included the infanmtion it would have 

precluded any probable m e  for the issuing of the search warrant 

dated June 18, 2004. (E3oc,#9), 

The Affiant mislead the magistrate Into believing the stated facts 

exist, when a hearing w a s  held for the Affiant to request a ~ ~ a r &  

warrant. (Doc.#621- At the time of th is  b i n y ,  there was no file as 

of yet concessling the allegations made against the m l l a n t .  (-.#62 

p.2 L.4-51, as stated by the magistrate. So he had rm infomatian 

concerning whether or not  the A p p l l a n t  was unlawfully arrested, kt. 

Twan testified that charges w e r e  bmught against Appllant, that the 

c r h ~ ~  were alleged to have occurred m June 12-13, 2004, and involved 

sexual acts and contributing w i t h  two minor f m a l e s  under the age of 1 5. 

!Illat -lank was m t e d  and in the Grandforks mme&iQnal Center, 

and that he seized the A p p e l l a n t s  1 982 Chevrolet Conversion Van. The 

assistant states attorney, Mr. Brmn, asked lkt. Iwan, "what evidenoe 

do you have at this pint t h a t  d d  m c a t e  to you that you have 

probable cause to believe that further evidence d d  be found in the 

d i n e s  of the Conversim van?'' A. " On interviewing the young ladies 

in question, they said that the sexual intercourse mcumed inside the 

Van. There is possible evidence inside the Van that I would like to 

&bin," m. Rrmn asked Iwan on page 5 L.7, Q. And k w  did you 

gain the information that the sexual act occurre3 inside the Van? A. 

~rcxn inm- the 2 young ladies that were involved in this case. 



B e E m  either a warrant for awfest or search can issue, judicial 

officer must be supplied w i t h  sufficient infamation to support 

h d w t  j u w t  that probable cause exists for the wanant. 4th 

& 14th hnen&mts, U r n .  Standads applicable to factual h i s  

w i n g  officers probable cause assessment at time of challeged 

warrantless arrest d search are at least as stringent as the 

standads applied w i t h  respect to a magistrates assesmt .  Whiteley 

v. Warden, Wycaning S t a t e  Penn. 401 U.S. 560 (1971). In the case at bar, 

Iwan did not provide sufficient enough informtion to the magistrate, 

only bare bones mclusory sta-ts. (December 21, tr.p.19 L.15- p.22 

L.5). In State v, Roth 2004 ND 23, 674 N.W-2d 495, this court said; 

we have warned t h a t  sufficient infoxmation, rather than a " k e  bones" 

affidavit, must  still be presented to the magistrate to allow that  

official to determine probable cause. That d e t m t i o n  cannot be a 

mere ratification of the bare conclusions of othexs. We have often 

emphasized that an affidavit -sed in conclusions without d e t a i h q  

underlying Mormatim is insufficient for probble cause, 

In the case at bar, them was no affidavit for the search wanant 

date3 June 18, 2004, however, them was sworn testimony and  transcript:^ 

were ordered. Wben the search trarrant is obtained on the s m  of 

an informants information, the a££ idavit in suppart of the issuance of 

the  arch warrant must: 1 ), state the facts -bating the basis 

of the inf- b l d g e  of criminal activity, and 2 ) .  establish the 

informants crdibility, or the infomts  crdibility must be 

estabfished in the af f idav i t  lkaqh a Police officers indemt 

investigation, See Unit& States  v. Leon 486 U.S. 897 (1984), State V, 

-ts 278 N.W.2d 401 (ND 1979), 4th Amend, U r n .  & N . D . R . ~ ~ . P .  41 



(c). A citizen hfmt is defined as a citizen who purprts to tse the 

victim of or to have been the wi*ess of a crime who is mtfvated by 

good citizenship and acts openly in aid of law enforcement. And is not 

in fear of going to jail, Roth supra,lT 10. S t a t e  v. Utterback 485 N.W. 

2d 7611, 768 (Neb, 1992), the status of citizen informant cannot attach 

unless the affidavi.t used to ob-t-ain a search warrant affirmatively sets 

forth the c-tan- f m  which #e &stance of the status can 

Ireasca?ably be w i d  stool pigeons, are prtmns - - 

criminally involved or disposed are not regarded as citizen informnts 

because they are generally motivated by sanething other than good 

citizensup. (Dee. 21, tr.p.23 L.20- p.24 L.14). the case at bar, 

these girls were obviously experienced stool pigeons because they were 

in fw of going to juvenile detentim, (Doc.#290 p.33). These girls 

were found to be of the c r i m i ~ l m i l i e u  because the alleged victim was 

on probation and the all& w i b s s  had already been threatened with 

juvenile detention if she got into trouble aqain. (tr.p.344 L.13-14). 

In S t a t e  v. 2004 ED 201, 688 EJ.W.2d 646, 649 said; reliability 

of an Momant w b  is a "criminal, drug adict or p a t h o l a g i d  liar, " 

must be established. In State v. Wlzer 2003 FJD 19, V 11, 656 N.W.2d 

686, - the officers who interviewed Gasmine had already discovered 

evidence of her narcotics involvement, making her a of the 

. . c m n m a l  milieu, h o t s  reliability n e d d  to be established. Thus in 

the case at br, the girls reliabiliw needed ta be established and 

w a s  not wen brought up. So the veracity prong to establish probable 

cause was not mt for issuance of the search warrant .requested by Dst. 

Now this information abwe standing d o n e  is insufficient for the 



finding of pr-1e cause. During this hearing rwesting a search 

warran-t the Affiant mislead the mgistrate with inferences to obtain 

prohble cause. (Dm, tr,p.l8 L.13-25). First  fhe Affiant used the 

arrest of the Appellant as an inference t h a t  the arrest was  basd on 

pm4ble cause whm in fact it was only bas& on suspicion. Ee failed 
I 

to inform the magistrate that the interviews of the 2 minor fades 

p&cd r r a a j o r  discrepancies m d n g  the details of Ehe all& 

criminal activity. (See ground I). The affiant  d e l i k r a k l y  withheld 

these statements from the magistrate for the purpse of obtaining the 

search warrant. In combination with these statements, t h ~  girls w m  

taken b fhe hospital & &cally mamind. The entire d c a l  exam 

process revealed not me sign of any sexual assault mxxrring. These 

2 stahnents & d c a l  exams was all that was available prim to arrest, 

and Affiant h e w  he had no probable cause far arrest. W i t h o u t  any 

exigent cirmtances, 2 days after taking the statements, the Affiant 

makes a warrantless arrest. In Beck v, Ohio 379 U.S. 89 (1964), the U.S. 

Supreme Court has a s t rmg preference far the use of arrest warrants. 

In NDCC 29-06-1 5 ( I  ) (b) , allows a Police officer b arrest a 

defendant w i t h o u t  a warrant when the person has m t t e d  a felony, 

outside the presence of the officer -id&, ( c ) when a felony in 

fact has h h t t d ,  and the officer believes the -on arrested 

has corrsnitted it. (Ikc. fx.p.24 L.25- p.25 L.12). Now with these 

statements and medical exams, there was no p m f  that a felony w a s  in 

fact ccaranitted, and therefore there was no probable cause for the arrest 

In State v, Kurikel  455 N.W.2d 208, 211-212 (ND 1980), this murk said; 

an arrest is pretextual w h m  the Police use the fact of an arrest 

basd m probable cause as a device to investigate or search for 



evidence for an offense for which w l e  cause is lacking. United 

States v. T r i g g  878 F.2d 1037 (7th C i r .  19891, probable cause for & 

search warrant subsequently issued for the Van was based exclusively 

upn  widence i l lqa l l y  obtaind in the wasrantless swch. 

Illegally obtained evidence m t b e  the  basis of a magistrates 

finding of probable cause. United States v. Vasey 843 F.2d 782 (9th 

Cir. 1987). Although in the case at har, it was m t  a vanantless 

search that  obtained illegal evidence, it was the theantless illegal 

arrest that gave the inf- to the magistrate to find w e  cause 

for the search warrant. The Affiant used the ~~l illegal arregt 

as a device to dtain the search wamant, 

And as for the veracity prong, the Affiant used the inf- of 

citizen i n f o m t s ,  by allowFng the magistrate to infer that they w e r e  

minors under the age of 15, and that was the went of his  informtion. 

( ~ . # 6 2  p.3 L.17-18 & p.4 L.19-21). W. 21,tr.p.17 L.25- p.18 L, 

9).  ( on p.18 L.21, a misprint after statements, there should be an 

"if" the mag. ---I. By the Affiant delihrately witholding these 

statements, the mgistrate would assume that thse girls w e r e  citizen 

informants, but as previously discussed, they were not. If the 

magistrate had seen the cantmts of these statemnts, there muld 

be no justifying a finding of p-le cause, 

After the hearing held on mcmkr 21, 2004, ard we Motions filed 

for the Reguest for a Franks h e ,  ~oc.#125, 161 & 179 and the 

Motion to n s  ~cx=,#124, 162 & 179. The judge denied the R q u ~ ~ t  

for the Ranks hear* & Wtion to Suppress on Februaq 9, 2005. She 

states that defendant cannot meet this first Franks requk-t by 

r e l y i n g  entbrely on his or her own accusations of the agents del-te 



or e e s s  e m s .   he judge failed to acknwJ1dqe that m l l a n t  

w a s  not relying entirely on his own accusations. She was prmidd 

by the Appellant with a mpy of 'the transcripts of the k i n g  for 

the search warrant attached to the Reguest for the Ranks hearing, 

-,#125, she w a s  provided w i t h  a copy of both girls statements 

along with the tapes of the actual interviews of both girls. (Dec. tr,p. 

31 L.16- p.32 L.20). The A p p e l l a n t  also attempted to subpoena witnesses 

for the Franks hearing. (Dee. tr.p.3 L.14- p.5 L.5). Besides the lengthy 

a q m m t  fm p.7 L.15- p.26 L.9). The t r i a l  court erroneously denied 

both these notions in shming of bias. The trial wurt nqlected to 

firmding probable cause in her ruling. (Doc,#219). eveu th@ the 

Appellant i n f h  the court that it was  a 4th Armdn-mt violation. 

This was denied without reasons. (W. #241) . In passing on the validity 

of a search warrant, the court may consider only information brought 

to the attenurn of the magistrate. State v. enchian 299 N.W.2d 748, 

752 (Neb. 1980)- In S t a t e  v. S & t t  2007 ND 57, 623 N.W.2d 409, 415, 

this mwt said; A f W g  of f a d  is clearly ~~ if it is 

induced by a erronw3us view of the law, if there is na evidence to 

support it, although there is ssame evidence to support it, on 

the entire evidence we are left w i t h  a definate and f irm mvic t ion  a 

mista?e has bm m d e .  A trial courts fi&g of fact m t  be 

sufficient to enable an appellate court to understand the trial mmts 

fa- detemimtions and the basis for its conclusims of l a w . .  . a 

murt rmrst specifically state subrdhate facts upon which its 

u l t i m a t e  factual cwlclusions rest, In the case at bar, the trial 

COWS denials were in fact a e r r m u s  view of the law. &ese was no 

evidence in the transcripts, nor in its order to supprt its factual 



deteminations, and no basis for its conclusions. 

p r e k i a l ~ w i t I m k a ~ j l l a i c i a l ~ t i c x 1  

of--* 

s h & d  of W: Abuse of aiscretim standard, State v. Bell 2002 

ND 130, 649 N.W.2d 243, 

The trial cmrk -ly denid  Alspellants mtion to Dismiss, 

(Doc.# 123). Which is also i n t e r b i n d  w i t h  the above Request for a 

F Y m k s  hearing and M i o n  to suppress, because with the illegal 

arrest incorporated in the Motton to D i d s s ,  if proven muld 

suppress all fruits £run the ill@ m e s t .  

The Appellant was arrested wifhcrut a warrant, as discribed above, 

entirely on suspicion. The al lqat ions  made by the alleged victim and 

witness w e r e  contradictory. The m-tive knew t ha t  the girls were in 

trouble with their prcmts  and also police, (tr.p.461 L.15- p.462 L, 

13).  Based on th is  inf~fmatian, kt. Iwan, knew he had no probable 

cause for an arrest warrant, so he m d e  his prejudicial decision to 

make the arrest on his m. (-.#I23 &it D). In -1 v. Nevada 

511 U.S .  79, 84 (1994), the court said; citing, munty of Riverside v. 

McLaughlin 500 U.S .  44 (1991), a 48 hour rule of a judicial 

determinatian of pmbhle cause, Pawells judicial debmination of 

proMle cause w a s  held 4 days later and was ruled an unreasonab1e 

seizure, violating the 4th -t, USC. In the case at bar, fhe 

Appellants judicial detemhatim wasn' t held until 4 months later, 

and is a violation of t he  4th Amendment. This notion was also heard 

on I kcahr  21, 2004, and erranmusly denid ,  (Dec. tr.p.33 L.1- p.38 L. 



25). (note tha t  on page 34 L.19, misprint, replace credible w i t h  

incredible). tm.#122,  123, 163 & 180). citing, Statev Hag- 271 

~.w.2d 476, 479 (ND 19781, but WE court enoneomIy denied it based 

on the states aqment, ignoring the d i n g  of the N.D. Supmm Court, 

( ~ . # 2 1 0 ) .  In Wong Sun v. United States 371 U.S. 471 (1963), 

the court said; It is basic that an arrest w i t h  or witbut a warrant 

must stand on firmer ground than mre suspicion, citing, Henry v, 

United S t a b  361 US. 98, 101 (1959), to hold that an officer m y  

act in his m, unchecked discxetim u p n  M o m t i o n  tm vague and 

fran t m  untested a m c e  to pzrmi t  a judicial officer to accept it 

as prohble  cause far an arrest warrant, d d  subvert th is  fmdamntal 

policy. UI the c=ase at bar, 1- did over step his bounds by not 

getting a warrant for the a m s t ,  and deprivd that judicial officer 

of that -unity to de-e probable cause for the arrest. 

Stanaard of -: Abuse of dismetion standard. State v, Bell 2002 

ND 130, 649 N.W.2d 243. 

m l a n t  w s  denied his fmdxmtal rights when the laver tribtmal 

dmied his Demarrd f a  Change of Judge, because the: trial judge forced 

him thr0uq-h a -tally &air trial. (Doc.#245). Was hsed solely 

on s u b e i o n  (a) in which provides in part: 10 days aft- the notice 

of assignment of judge. well the Appellant acted p s e  d had m 

knowledge of this judge ard could nut have known that the judge was  

biased until the actual shwJing of bias. Which was made obvious whefi 



she made her final  denials on access to the m e d i c a l  s h l  library, 

and also on the denials of the background histories of the states 

witnesses that Appellant requested for use solely on the credibility 

or hpachmnt purpses. On the Appellants Demand for Change of 

Judge, he specified that he was relying on subseFtion 2 (c), and the 

persiding judge m n e o u s l y  denled it on subsection 2 (a) . Sectbn 

( c )  provides in part: 10 days frmn the date of service of any ex-parte 

order in the case signed by the judge against w h m  the demand is 

filed. The A m l a n t  repeatedly requested access to the Chester 

Fritz and M e d i d  School libraries to properly k able to meet Ifhe 

state at trial w i t h  &cal evidmce. The Appellant also rquested 

background histuries of the states w i t n e s s e s  to shcRJ bias and w a s  

repeatedly denied, showing a subst-2mtial pattern of bias and/or 

prejudim. See m.#244, and all grounds in supprt of t h i s  pund. 

The F i r s t  occurance was when the judge did give the Ap-pllant  

access to the UND law school l a w  library for 4prepreation for trial, 

(Doc.#91). The UND is a college and has 3 libraries, law school, 

bkr Fritz and W School libraries. A f t e r  a short perid of 

time aoing research at the law school, Appllant  realized #at there 

was  no books m medical or scientific evidence. A f t e r  inquiry of the 

law xhml staff, Appellant had to obtain a murt order to access the 

other 2 libraries to get t:books on d c a l  evidenoe, Appellant 

requested a court order, [lkc.#108). A p p d l a n t  -lain& these books 

w e r e  necessary in preparation for trial. The trial court denid  the 

request, (Doc.#t 55) . Appellant made another attempt explaining #e 

red  for the books h u s e  the si?rength of the states case hinged 

on scientific evidence. ( ~ ~ . # 1 3 9 ) .  A g a i n  the trial court dmid the 



request. (-.#185). This is a showing of favoritism to the state, 

This discussion came up during the suppressim hearing on 

21, 2004, a b u t  medical experts, (Dec.tr.p.28 L.18- p-31 L.13!, 

during this discussicm the trial. j m  prior to giving the a u k -  

ization ta d l  expert witnesses at state -, wanted the mms 

and telephone of the experts, k a u s e  she wanted to call 

them More Appellant d. She almost said it in but stopped 

short. (ts.p.29 L.14-15). She wantea to w i t h  the Appellants 

w. A g a h  at t h i s  h m i n g ,  e l l a n t  made amther atten-pt to 

access the libraries. (tr.p.49 L.1- p.50 L.14),  and was  fruitlss. 

At that hearing, Appllant reqyestd to suppl~ment h i s  Reguest £01 a 

k.anks k i n g  and mtion to Suppress and Motion to Dismiss. In the 

MDtion to suppress he added in -on ( 7 )  he w r o t e  that there 

tas no literature in the law school library that would cover &cal 

(Doc.#179), Trial court still emonemsly denied it. (-.#212). A t  

the mtim in Limine b i n g ,  dated April 21, 2005, the -1- 

declared that there was no DNA evidence and would not mtion 

any at kid. m, the A p p U e e ,  by d a i r  suppxise did enter a 

medical e x p h t i o n  for the caphhants medical condition, and OVET 

objection the court all- it. This objection was removed £ r a n  the 

transcripts. This denied the AppSllant the ability to presmt a 

defense due to &air suprise. W s  is a severe case of bias, In 

State v. Mehralian 301 N.W.2d 409 (ND 1981 ) , under our constitutional 

system, murk,  stand fox those who are 6, aut n m b r d ,  or victims 

of prejudice or public excitement; th is  respncibility &es that 

rights be preserved for the benefit of evwy h u m  being subject to our 

cmstiWon, of wfiatever race, CJreed, prsuation and mder all 



as juror Whalen, who ultimately h a m e  juror fort~n, was  a long the  

fried of states attorney, Thams Falck, for 20 years. Juror Schantz 

worm w i t h  another s t a h  attorney, Faye Jasmer. Juror Fmler, 

personally hew state3 witness, kt. IWan for more than 20 yexm. 

(tr.p.22-46). A l l  these jurors auld  not posibly be jmpartial w i t h  

thw kind of mnmction to the states ase ,  In Turner v. Louisiana 

379 U.S. 466 (1965), b y  said; right to a jury trial guarantees to 

criminally accused a f a i r  trial by a -1 of impastial, iridif f m t  

jurors, and a failure to accord h i m  a f a i r  hearing, violates even the 

. . very rrmumzlJ, standards of due process. 14th, USCA. Jurors vadict rrmst 

be based u p n  evidence developed at trial regardless of the 

hehqsmss  of [=rime chargd, apparent guilt of offender, or 

i ta t ion in life which he occupies. In the case at bar, the Appellant 

was only found guilty on suspicim and prejudice of cr- c h a r s ,  

v I I . A p p e l l a n t s r i g h t s ~ v i o l a t d i n a ~ y u n f a i r ~  

by: A). Denying abiJily to &E& an al-ti- 

qlanatim to t b  deal d-. B), Deaid the 

~ a b i l i t y t o ~ h i s w i ~ f ~ ~ ~ t o  

j q  bdxuctim K 5.50. C ) .  State an Bt-Parte :-=sian 

m, ~ ~ S t a ~ t P l a t ~ s t a r W i ~ u a s c m  

~ t i m d d l s o ~ i n g a l l ~ t ~ o f ~ 3  

states wi-, 

H a d a d  of Reviau: Abuse of discretion standard, State v. WJ. 2002 

ND 130, 649 N.W.2d 243. 

F i r s t ,  The appellant was denied his ability to prepre to meet the 

state at trial w i t h  deal wi-. The m t  m several 



axatims attsspkd to g e t  the judge to give l-dm a court order to 

a l l o w  him to access the Chester Fritz and M d ,  Schml  libraries, 

a n i n g  to t h e  court t h a t  the s m g t h  of the states case hinged 

on scientific or d c a l  evidence. (Doc.#108, 139 & 179), also, (Dee. 

tr.p.28 L.18- p.31 L.13), but the judge denied, (-.#I55 & 185). 

Appllant also v t e d  to suppress all medical evidence, but that 

was also denied. (Doc.#212), saying that Appellant was not being 

denied any m m t i t u t i d  rights by not accessing t h s e  libraries. 

Thus denying his 6th medrm~t right to a fair trial and equality 

of the parties. VSC, In City of Grandforks v. Scialdom 2005 ND 24, fl 

3, 691 N.W.2d 198, 202, this murk said; that arry testinmy they 

to offer r q a d h g  the calibration of the intoxilizer mchine 

used on Scialdme shcruld have b a ~  previously aisclosed. In the case 

at W, any testimny that the state was going to offer at trial 

c-erning the meal condition of the c m p l ~ t ,  elicited E m  

the Dr. shdd  have bm disclused before trial, The Appdlant 
Y 

nrant attmpts to obtain discovesy fram the state. (Doc.#216). 

AppeUant did attempt to offer a alternative explanation, but was 

denied. (tr.p.264 L.22- p.265 L.2). P~ople V. SU&Y 371 N.W.2d 

502 (1  9851, states late erdmment of witness, cart denied 

continuance. In the case at bar, Appellant objected to the Appellees 

inHuct:ion of his explanation, but oourt ovmrul ld ,  and objeztion 

was m e d  fran the transcripts during altering. 

B). Second, the Apgellant was denied the ability to contact ard 

prepare witnes- for trial. Appllant was told that he had to 

go through a Private Investigator to contact these witnesses. He 

requested of the m u r k  and was granted. (Doc.#46). The P.1, mntacted 



James MclRod atd James Simundswr, and the stories w m e  so far Eetchsa 

that Appdlant did not want to use him any more. ( S e  App.p.110-113). 

capre to their trial testimrmy. Even James M M  and the  Dr. bath 

testified t h a t  they had no contact w i t h  the Appellant prior to trial, 

(tr.p.555 L.45-17 & p.562 L.4-6). The trial t e s k h a q  w a s  mch different 

from the P.I.'s memarandurn, and m t i t u t e s  a 6th merdrm~t 

violation of ineffective c o d ,  inability to prepare for trial and 

q u a l i t y  of the parties. State v. Wicks 1998 Na 76, 576 N.W.2d 518, 

the state bad substantial abilities to prepare his wibesses, he had 

the guardian ad litem, a d t e s ,  Police and himself, The Appllant 

w a s  incarceratd w i t h  no outside contact. 

C). Third, the state cm3uCtea an ex-prke suppression hearmq to 

suppress the juvenile and s-1 records af the minws ,  Even the 

statewant that R. said she was on probation, which was already in the 

-session of the A & h f f o r  -chrm~t purposes, was stripped 

frm him during trial when he had no way of objecting to the 

-ession. The judge had ruled it irrelevant, but in Davis v. 

Alaska 415 U.S. 308 (1974), said; it is material evidence to r e v a l  

that the juvenile w i h s  is on probation, and the r ight  b cross 

examine on a p a r t i e  farm of bias. Therefore in the case at bar, 

the pmbt ion  ws relevant and is critical wideme because it would 

cast doubt on t h e  credibility of the states witnesses. (tr.p.274 L.5- 

p.275 L-11) , The A p p U a n t  w a s  ampletely unaware of the suppressim 

unt i l  trial. A l s o  the judge denid disciplinary rerrxds of Det. 

Iwan, as axgud in ground IV. There obviously must be nmre evidence 

in those records if the judge would strip h r p a ~ t  evidence out of 

the w a n t s  hands and call it irrelevant. (Doc,#243). In United 



States v. Bagley 473 U.S. 667 (1985), m hpac-t evidence held 

that rqardless of request, favorab1.e evidence is mterial, and 

c ~ t i t u t i o n a l  error results from its suppression by the goverrmbent, 

" if there is a reasonable prubbility that, had the evidence k e n  

disclosed to the defense, the r d t  of the proceeding would have 

been different, 473 at 682, (for a Bra* claim). In the case at bar, 

b e  would have been a reasonable probability of a different result 

had the --t evidence b x m  disclosed for all states witnesses, 

Sth, 6th & 74th  -ts, USC. 

VIII, wlants rights to a fajx trial W e d  where 

misoonduct po- the whole a- of the trial by: A). 

P~zsenting d s c M  evidence of his a p h n a t h ~  of m- 

deal mrdition. B). -tiq pejured t e s t h m q  of Polioe 

officers about an alleged p a n e s t  s t a t m e n t  of d, ad fa7se 

testhmy £ran other witnesses. C). Asking leading q u e s t i ~  im 

direct m t i m  that &xed d m .  D). a and 
carments to the jury #at created -thy fcx his wi- a d  

prejudice to a d .  

Standard of Rewiew: Obvious error standard. State v. O l a n d = ~  1998 Nl3 

50, 575 N,W.M 658, 

The Prosecutor by unfair -ise, entered disclosed evidence of 

his  explanation of the medical condition of the campla imt ,  by 

Ehe defense witness, Dr. Scanzenbach, violating Due Process . The 

Pmsedmr k n w  More trial what testhmny he d d  elicit frm this 

w i t r a e s s  prior to trial but did not disclose it. He planned this 

unlawful testimony through roughunlawful contact w i t h  defense witness. 



The appellant had previously said. that the state muld conhck the 

Dr., d y  through a third e. (April 21, tr.p. 21 L.2-4). There was 

no agreaent that the state could have d4rect contact with the 

defeme witness- Though he did m y  times. (-il tr.p.13 L.78- p.14 

L.8, d tr,p.308 L.19- p.309 L.3, & L.20- p.310 L.16, p.574 L.5-21 

& July 27, tr.p.16 L.5-7). The state did elicit his explanation for 

the d c a l  d t i m  for the caplainant, which was that of a tamer 

scale rangfng £ran  1 to 5. 1 beirmg a virgin and 5 very mture. The 

Dr. said t h a t  R, was be- a 4 a a 5. When the state is all- 

to introduce an explanatim, then the defense is also parmitt&! to 

ShEkf an alternative -lamtion for her condition. W the -wllmts 

explanation muld have been that Q9. claimed to be a virgin, Itr.p.465 

L.12-15). d that b &d a flQ ~vi- O£ i?lly t r a m  

of any sort. (Doc.rY305). Compare the e m  to State v, Reinart 440 W. 

W.2d 503 (Nn 1989), h e  the courct: pub-& the Dr.'s conclusion 

of t k  c~np1aimnts condttion. Even with the objection remved, I am 

sure that MOUS error is constituted because the substantial. rights 

of the accused has M been violated and denied a fair trial, 

State v, Bwk 2000 ND 25, 606 N. W. 261 1 08, citing, State v. Ehmm f 999 

ND 70, 9, 593 N.W.2d 336. T h e  Appellee elicited this false 

testimony of the tanrier scale, to cover up the fact there was no 

evidence of an assault. If the Elppellant m l d  kK charged w i t h  

witmess  if he would =tact and coerce a states w i t n e s s  

then the d d e n s e  witnesses should k equally protected £ran u i r a g  

by the state. 14th, U S C L  B), The Appllee elicited false t e s t h x y  

f m  the Police officers for purposes of persuading the jury to 

return a guilty v d c t .  Wt. Murphy offered pejurred testimDny 



when he said he did not inform the Appellant of the allegations the 

2 minors were mkhg against himprior to s- w i t h  him in the 

presence of Det. Iwan. (tr.p.516 L.22- p.517 L.21, but also testifid 

to the con- because he h e w  he was lying. (tr.p.512 L.17-20), and 

during the initial contact between Det. Murphy and Appellant, he did 

in fact in£- Appellant of all of t h ~  allqations the girls made 

against him c o n b g  the sexhlal assault, gave them alcohol d abut 

R . ' s strip tease. m l a n t  W e d  the allqatims and Murphy asked 

Appellant if he d d  be willing to take a polygraph test and agreed. 

(tr.p.513 L.2-4)- After this m t e r  with Murphy, Uet. 1- and 

Murphy came back and Iwan questioned App=lLant about the allegations 

and he fmld hfm - thing he tald Det. m y ,  so he m s  

free to leave the hospitdEetwea the Appellant h y i n g  these 

allegations d the results of the dd exams, W t .  Murphy told 

ccap1ainant that the Appllant was being released because he did 

not believe her. (Dac.#291 p.45). Murphy told R. that  he did not 

Mieve her on June 13, ard Ehe A p p e l l a n t  agreed to take the p l y -  

graph on June 1 3, but Iwans report -' t written until June 15, 

3 days after the mcamter. Img enough tim for him to m l i z e  he 

had no evidence for the arrest, If the l l p p e l h t  d d  have actually 

volunteered that sta-t as alleged, he would have been under 

arrest at the bspital .  Iwan testified that Appllmt voluntered 

the statamit, "I didn't do anything to these girls. I dia' t  supply 

them w i t h  alcohol and I didn't ask thm b strip. I didn't have 

sex w i t h  them," (tr.p.437 L.13-15). !l!his was a portion of his  m p r t  

see a-x p.96 for the entire report. Iwan also said that 

Appellant did pxwiously spak  to mt. m y  and an agr-t was 



made to take a polygraph test. (tr.p.437 L.19-20). So a polygraph 

would not k m s a r y  d e s s  the Appellant had previously denied 

fhe allegations against hjm. Thus, proof of false testirmny of the 

Police because he said that Appellant did not say anything to him in 

regards to this incident. The Appellee had to have ]=nown that this 

testirrmny was pejured. In Giles v. Maryland 386 U.S. 66 (1967), 

citing, Napue v. P ~ o p l e  of the state  of Illinois 360 U.S. 264, a 

Napue violation is h d g  use of pejured testhmny , and the state 

suppressed evidence of the canplainants prior sexual activity, and 

also suppressed d b i l i t y  of the states w i t n e s s e s  and of the 

Police, d l y  what is go ing  on in the case at bar. The Appellee 

used tihis alleged prior statement of accuse3 as a confession to the 

crime, and he further pushd the m u r e d  testimony by asking Iwan, 

Based en M r .  Wheeler's statemats to you, did this heighten your 

suspicion at a l l  as to whether or not he was the sus- that you 

were looking for? (tr-p. 362 L.9-11). This would not d s e  his  

suspicion, it would have give hjm probbl-e cause, and Appellant would 

mt have been free to leave the hospi ta l ,  In Wers v. Richmond 365 

U.S. 534 (1961), a state rmzst establish guilt fndependenly and freely 

secured, and m y  not by coercion prove its charge against an accused 

out of his own mouth. ..not the probable t ru th  or falsity of 

confessions. In the case at bar, the so called prior st.-t of 

accused is false, and is the states M m c e  as a confession, and 

is coerced because the accused did not volunteer it and at trial did 

rebut it. In State v, Trieb 315 W.W.2d 649, 653 (ND 1982), the 

possibility that Webs jurors m y  have re l id  on fhe e r r o m  

presmption in reaching their verdict. FN6). nothing but the bare 



presmption w a s  subnitted to Triebs jury, These instructions relied 

on by the state neither @if ied nor aplained haw the jurors should 

i n t a  the presmptirm, citing, Sandstram v. Montana 442 U.S. 510, 

515 (1979), the key to satisfying Sandstran, is to pxplain to the 

jw f 3 ~  legaL effect of the premrption. sandstran does, on the 

other h a d ,  cl-ly invalidate all conclusive presumptions, and h s e  

rebutable pesmptims which shif t  the hgdm. . :.,.:- . . of permtion to the 

defense. In the case at bar, the alleged prior statement of the 

acxsused was not pmmn to be mde by the a@cused. Thus is W as a 

pmsmption that the Appellant made a ooslfession to the mime, but 

is contradictiq the sumamding eve~ts around the s t a t m t .  The 

A-llee used this statement to sRift the b e  to the defense to 

exculpate, This violates Due Process and the Appellants right to a 

fair trial. 6th & 14th -ts, UWA. 

The A p p e l l e e  also elicited false testbmny fm A. S , whm he asked 

her a leading questim, he said, did the girls ride their bikes hune 

alone? She said, yes. He said, you &&I' t £ 0 1 1 ~  them? Telling her 

what: she to say. (tr.p.182 L.23- p.183 L.2) & (Doc.#291 P.5). 

This Appellees plan to cover up the fact t h a t  the girls made 

a plan to get out of troubleon their 4 mile ride h m ~  alone. As J.'s 

statmmt,  she said A. w a s  waiting for them when they got hrme. (-.pa 

342 L.4-20). A, said she didn't knm for rmre if they w e r e  talking 

on the my  bane. (tr.p.192 L.9- p.193 L.16). He also el ici td false 

testimony fran J.S. , compare, tr.p.300 L.10-15, k.p.325 L.8- p. 

326 L.4.  and then canpare, tr.p,300 L.21- p.301 L.8, to tr.p.342 L. 

21- p.343 L.3, showLng false teskimny, see also ~ . # 2 9 1  p.29 & p.43, 

tr.p.303 L.5-6, capre to tr.p.332 L.25- p.333 L.14. He also 



elicited false testimny frm R. and the Police are on M d f  of the 

state. As the Det. Imn asked R. when he was questioning her he d d  

in order for me to prosecute W s  guy, as a means to coerce her to 

give the testimny he wanted. Poc,#290 P.78 L.10-14, and then there 

is, Doc.#290 p.22-24, cmapare to tr.p.253 L.22- p.263 L.19, & p.291 

L.4- p.292 L.3, and again, m.8290 p.24 L.11- p.25 L.4, corapare to 

tr.p.225 L.7- p.226 L.20, & tr.p.284 L.11-20, ad then anather place 

Doc.#290 p.26 L.10-27, to, tr-p.266 L.4- p.269 L.21. There 

is more but knming that it d d  mntradict their statement, he 

had Wt. Iwan t e s t i f y  that it was d for these two girls to 

have -istant sta-ts, t78akening the burden of proof. (tr.p. 

474 L.l-  p.475 L.22). This line was elicited to give an m e  

for the false test*, as to why the details of the crime w e r e  

diferent, rather than the t ru th  that these c r b  did not occure. 

Giglio supra. 

C). The Appellee asked leading questions to his witnesses to elicit 

his mn version of time truth to obtain a canviction. The first was A. 

wha he asked her if the girls rode their bicycles ham a l e ,  and 

A. said yes. But the -lee used a leading question to elicit false 

testhaq to shm his version of the kuth whm he follmed w i t h  the 

question, you dim' t follm them? This gave her the test imny she 

was supposed to say.(tr.p.182 L.23- p.183 L.2). ?hen the e l l e e  

used 1- questions on R. to elicit the m t  damaging evidence 

against the accused. This w a s  to fulfill .  the elements of the 

against the a c h ,  he used only questions requiring yes and no 

respnces. This w a s  & R.'a tedinmry, it was the state, she d y  

a@ to it. (tr.p.224 L.2- p.225). N.D.R.Ev. 611 (c) does mt 



permit the use of leading guestions on direct -tion. These 

leading questims weren't used to develop the witnesses testimony. 

Th~se l ~ d i n g  questions were used to elicit false testimony, and 

what the Appellee wanted the jury to hear. Michaels supra. 

D). Tt.le ~ppellees argurrmts and cammts to the jury, whether opening, 

during trial, or closing argumerrts created sympathy for the g i r l s  

and caused prejudice to the accused. During jury selection, the 

A p p e l l e e ,  &an@ the reasamble doubt standard to essential el-ts 

(tr.p.134 L.19-20). %s causes prejdice to the accused muse it 

weakens t h ~  states burden of proof, and denies the accused the right 

to have =mete substance in the preamption of innocence. In S t a t e  

v. S c k i m ~ l  409 N.W.2d 335 (No 1987), our final concern is that the 

prosecutors opinion carries w i t h  itr "imprimatur of the g o v ~ t . "  

Improper by the states attorney may induce the jury to t r u s t  

the g o v ~ t s  view rather than its m jdgment of the evidence 

when deliberating. In the case at bar, the state is denying due 

process by reducing the reasonable doubt to elements, and even though 

it was not objected to, it is obvious error where the jury was 

mislead as to the HIQI l e d  of certainty of the doubt 

standard. He also said, 'khm you weigh the evidence and campare it 

to the elements." (tr.p.160 L.15-23). The e l l e e  also created 

bias against the accusd by telling the jury," this is a very 

impnrtant case, and it deserves your important consideration," a plea 

to the jury that  he severely wants a guilty verdict, imputting guilt 

on them to return a guil ty verdict, (tr.p.605). 

The state also vouches for the m i l f  ty of R . saying, "I 

think," (tr.p. 609 L. 6-1 4 ) .  and also for J. (k.p. 61 0 L. 20-25), h 



J, % R. w e  both hmmmized £ran any trouble they could get into just 

fur testifying against the Appellant. In addition tm vouching for the 

credibility of the wikesses, he vouched for the m i l i t y  of his 

evidence, the alleged condam wrapper, (Doc.# 293 & 2951, (tr-p-615 L, 

13-16). In Schimnel, the court said; prosecutors mismrduct on 

c a r m a t s  an a s d i n g  a ~ s o n a l  belief or confidence in the evidaxx. 

In the case at br, it is obvious that he is asserting a p e r d  

belief in the b e  said wid- because he has an initiative to w i n  

the case. The Zlppellee is using his go-taJ+ representative 

position to influence the jury that he is trusixartby and if he 

klieves in the evidence, they should too. The Appellee never offered 

any rebuttal to Et-re coercive action of Det. Im, when he R, 

into changing her story cmcemhg the sexual position 69, but in 

closjng argunmt he mde a r m k  to the jury that," it is not 

suprising at al l  to me and I hope t ha t  it is not supprising to you," 

cacamhg the discrepancies. He &'t explain why the stories 

t~ere different so he p l d  to them accepting his version. (h,p.613 

L.8-9). The A p p d l e e  gaes on to tell them that the Detective w i l l  

bll you that it is d for the victim and witmess to give 

inmnsiistant statemmb, (tr.p.614 L.3-6). In City of Willistan v. 

Elqshd 1997 ND 56, 562 N.W.2d 91, said; prosecutors hprw 

aqummt to the jury that Police officers job was tu tell the tfuth. 

-tors a q m m ~ t  must be confind to facts in evidence and pmpr 

M m s  that flm there from. m the case at bar, the officer did 

not testify that it w a s  Was, according to the tr-ipts, so the 

A p p e l l e e s  aqum=nt  is weeding the  evidence. Cwranon sense wmld 

tell myone that tm m l e  w2m see the s a w  fhing will &scribe the 



same thing regadless of age. 

Further into the states closing, he refers to the pr-ion, the 

alleged prior statement of a c d ,  and says to the jury, to cause 

-item& in the m i r d s  of the jurors, and prejdced to t h ~  a d ,  

by saying," this is a very important key piece of evidence." (tr-p. 

615 L.10). Thus like a rung bell, once rung it can't IE unrung, 

ard the Appellant suffesed meparable prejudice. me A p p l l e  also 

attackd the defense witness in his closing w t  that James 

W for the first t h ,  w w  at trial, he brmght his M-, and 

not at any earlier opportunity, prejudices appellant &use the jjurlf 

is getting the inf- that the defense is p t t i n g  on a false 

defense. See Doyle v. Ohio 426 U.S. 61 0 ( 1 976 ) , the crmrt said; A 

state prosemtor q not seek to *ch a d e f m t s  exdpatory 

story, for the first time at trial,,. cross exam of a witness 

as to why he had not told the sans story eariler at his first 

oppartunity. m the case at bax, the error did in fact have a 

substantial and injurrnxs affect or influence in detezdnhq jury's 

verdict, (tr.p.619 L.8-14). Another biased sta-t f m  A w l l e e  

was he told the j u q ,  "it is my position they are mistant enrxxgh," 

refering to the hcmsistant staten~~~ts, U s i n g  his authoritative 

position to say his evidence is g d  enough. 5,6 & 14th, USCA. 

IX. The court erred in denying the - 1 6  r q y s t  for a directd 

verdict of Judgment of Acquittal. 

Staraaard of Review: Abuse of discretion standard. State v . W l  2002 

Nn 130, 649 M.W.2d 243. 



The Wlant argues the trial court erred in denying his 

request for a jlldqment of acquittal at the close of the states case w a s  

due to judicial bias and favoritism to the state. Appellant s h m d  the 

court that there w a s  no physical evidence that any crime had 

cammd, and circmstantial evi- to exclude e v e q  hypcrthesis of 

imxace an3 that the credibility of the witnesses w a s  severely in 

questim, W refer to the v t  in ground I. In People v. IRmnrm 

576 N.w.2d 129 (ech.  1998), Due -s ccenmands direct& verdict of 

acquittal u j h a  sufficient e - v i d m  to j u s t i fy  rational trier of fact 

in finding guilt k y d  a reasonable doubt is lac-, 'I 4#,USCA. 

X. % e t r i a l m r t ~ i n ~ A p @ l a n t s m t b n f o r a N e w T r i a l .  

Standard of m e w :  Abuse of discretion standard. State v.Rell 2002 

ND 130, 649 N.W.2d 243. 

Appellants m i o n  for a New Trial was primarily raising sufficiency 

of the evidence, but also raised issues of 'Prosemtorial m i d c t ,  

unfair supprise, credibility of the witnesses and the unlawful 

exclusim of &&me. The Motion w a s  M. by the trial cart on 

July 27, 2005. It was erroneously denied. (Doc. #335 & 336). See also 

ground I for argcrment. Appellants mtim is Doc,#313. In Burk v, 

U n i t e d  States 437 U.S. 1 (1978), it is inanaterial in such situations 

whether a Madant has  so@t a Mew Trial as one of his r d e s  or 

even as his sole remedy, 5th, double jeoprdy clause, U r n .  The case 

at bar, r e d s  no evidenm tihat can sustain a guilty verdict and 

&auld be barrd fiwn any sub-t trial. 

XI, The trial mirt erred in entering an Uful judgu=k w k n  the 



j- said the defedant errterea a plea of guilty a f h  a jury 

k t a l a a d ~ ~ .  

S t a d a d  af M e w :  lk Novo s t a d a d  of review, mixed question of 

law and fact. State v. Torgerson 2000 Wl 105, 61'1 N.W.243 182. 

The Appellant argues that the judgment was mlaw£ully entered by 

mistake or of bias tawards the accused. The j-t could have bxm 

drawn up mistakably by a posible pattern that the judge has on her 

canputor, or it d d  have been cbne deliberately, nevertheless it 

is unlawful. The j-t was  bmght  to the Ap&lant in the county 

jail during a argument ktwem t h ~  A p p l l a n t  & the mptain Vagner, 

of the jail, a r d  then asked A m l a n t  to sign it. He only g l a n d  it 

over and signed it not realizing on the top of it, state3 that -the 

defendant, at sentacing enterd a plea of guilty in open court, This 

is Ear £ran the truth, There is nothing in the record that even 

mentions a gui l ty  plea. (See sentencing tramscripts dated July 27, 

2005). Wsuant ta N.D.S.Crim.P, 1 4  (c) provides in &: inwring 

that the pl- is voluntary. The & cannot accept a plea of guilty 

without first, by a&kessing the Mmdant personally in opm court, 

&t-g a plea is voluntary and not the result of force or threats 

or of promises apart f m  a plea agreement. In N o r t h  Camlim v. 

ALford 400 U.S. 25 {1970), o ~ ~ y ,  judqment of conviction resting 

on a plea of guilty is justified by fhe defa-dmts adisslon that he 

comnitted the aim charged against him and his crmsent that jd.gwnt 

b entered wi-t trial of any kird. In the case at bar, there w a s  

a trial, and at m time dlid a m l a n t  e n t ~ x  a plea of guilty, 4 

there is no remd #at says he did. 



conviction. T k  A p p e l l a n t  fil&. a a t i o n  to C a r r e d  the M, ard 

the trial cwvt denied the motion the same day as the A m l e e  filed. 

his -ce- This denid the Prpwlant his ability to file his reply 

brief. A1thmgh the Flppellant h d y  had his reply brief In the mail 

More  he d v &  the caxts denial.  .%e App.p.138-148. Cour ts  

denial m . p . 9 0 .  The trial caurt d the state are saying that the 

a l t a t i m s ,  the m l m t  is c m ,  are self h n g .  I V d l  if 

the *lee is the me altering the ts2lnscsripk, t h  he would a.lb!x 

thein in his favor, so naturally the cure muld appar to be self 

s d n g .  R&  pa^ 21 L. 14 of smtmchg -ipts md replam 

it with," that's whim it qot PxIuM,'' and my to yaussglf, d m  

it r d ~  mre sense, with the subject k i n g  qmken abut? All of the 

alterations WE mlant is 5 p d d - q  abut, l d  it over a d  see, 

60 they m u d  mnmimable? And this c a r t  will see that  tk -4 

a& to be w=&. r m 9 ~  t1,1>.494-475, t~ 613 L.19- P.614 L.17, 

and then again capm tr.p.274 L.5- p.275 L.8, to the mil 21, 
Motim in Idmine k i n g  transcripts, and also them to July 27, 

s m m  tr.p.19 L.8- p.21 L.2. %e h m  these hearings do not 

match up, this is a shmirlg of altering. 

Due to the m l a w f u l  actions &1W, and the evidence shrrwn abrrve 

the Appdlant r e s p & h l l y  -ts of this Hommble M 

reverse and rerrrand far the entry of a J-t of A c q u i t t a l ,  or 

alternatively, a change of Judge and order a New Trial. 



Dated R b r u a q  21 , 2006. 

&Roy K. meeler 
A p p e l l a n t  Pro-se 
P,O.Eox 5521 
Bismarck, N.D. 
58506 

cEFmtFIC?srE OF SERVICE 

I m Y  CERTEY t ha t  a true and correct copy of the forgoing 

~ F C I R ~ h a s ~ f u r n i s h e d b y m a i l o n ~ k J a s u n  

McCarthy P.0.- 5607 Grandforks, N.D. 58206-5607, m this x 1%; day of 

m y  K. Wheeler 
A p p u a n t  Pro-se 
P.0,- 5521 
B i d ,  N.D. 
58506 



I HEREBY CERTIFY that Appellant has no electronic capabilities 

for cqmtor use or mrd prmessa. Also cannot file an electronic 

copy of the brief, 

LeRoy K* wheeler 
Appellant m s e  
R.0.-  5521 
Risrnar&, N.D. 
58506 


