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STATEMENT OF THE ISSUES

Whether the trial court prbperly determined service of the summons was

void under Rule 4(c)(3)?

STATEMENT OF THE CASE

Amanda Rekkedal (;‘Rekkedal”)-appeals from the district court’s judgment
dismissing her persoﬁal injury lawsuit against Amber Feist (“Feist”) arising out of a
motor vehicle accident fhat occurred on ‘Aprivl 30, 1995.

On October 24, 2000, Rekkedai, served Feist, With a summons and complaint
by mail. Both parties sent and answered interrogatories and requests for production
of documents in spring of 200 1 Fe1st ‘ﬁns‘uc.:;:es:sfully} éttempted to take Rekkedal’s
deposition ’in 2002, already mofé than51x -ye'var_s" aﬁef'the accident. The next activity
in this case did not occur until J an_'uéiry 11; 2005, Whén pursuant to Rule 4(c)(3),
N.D.R.Civ.P., Defendant sérved a “DEMAND TOFILE COMPLAINT” onRekkedal
and her attorney. Rule 4(c)(3) feqﬁire‘s the plaintiff to file the complaint within
twenty(20) days of thé demaﬁd, or sefv'i,_ce" 6f f‘the'Sur.n'mons is void. Rekkedal failed
to file the complaint with the 'C()ur.f liﬁtii' TJune 10,' 2005, nearly five months later.
Feist then served a motion to dismiss on Rekkedal. The district court dismissed

Rekkedal’s action against Feist on ‘OctOber 17, 2005.

STATEMENT OF THE FACTS

This case arose from a motor vehicle accident that occurred oﬁ April 30, 1995.



(Appellant Appendix at 4). Rekkedal ééWed Feist with a summons and complaint on
October 24, 2000. (Appellant Appendix at 2). Feist timely responded to Rekkedal’s
interrogatories and request to prodﬁge. “ (Appellee Appendix at 1). Feist’s counsel
attempted to move this case forw‘.érd‘ thrpugh létt"ers' to Rekkedal’s attorney requesting
a settlement demand and notiéiﬁg Rekkeaal"s depbéitioﬁ.. Id. Feist’s counsel’s
attempts to resolve the case were unéucéessful because Rekkedal never made a
settlement demand or appearéd .for 'hef deposition. Id. Rekkedal indicates a
preliminary settlement offer of $5 0,00Q Wélé extended during the initial discovery.
However, this assertion is wholly unSubpbrted by the record and irrelevant.

On January 1 1,' 2005;' over four years >aftér R;:kkédal served Feist with the
summons and complaint, Féiét se‘rve:d. .R‘e:kkedal with a Demar;d to File Complaint.
(Appellant Appendix at 53). Incomphance Wﬁh tlié Rule, Feist’s demand clearly
stated “Pursuant to Rule 4(c)(3), you "éfe‘f‘ﬁoti‘ﬁ:‘evd that if Plaintiff does not file the
Complaint within 20 days aﬁéf_.séf\:/iﬂ‘c'v:‘e’ df'"t‘hi.s‘déniain{'i, sei*vicé of the Summons is
void.” Id. Rekkedal’s attofhey, Todd Séhwarz, acknowledged receipt of the demand
within the 20 day period. (Appellee Appendix at 3). Although Rekkedal’s attorney
acknowledged receipt of the demand well within the 20 day period, the Complaint
was not filed within 20 days éﬁér sgr?i,éfé. | (Appelleé Appendilx at 2). Rekkedal did
not file the Complaint vzit’h‘: thé Bejﬁs‘;)lr’l County Couﬁhouse until June 10, 2005,

clearly past the 20 day deadline. (Docket Entry 2).



Feist served Rekkedal with a movtion‘to dismiss based on Rekkedal’s failure to
comply with Rule 4(c)(3) on Septembér 1,2005. (Dio'ci{et Entry 8). The district court
heard a'rgufnenfs ata hearing'oﬁ Octdbef 17, 2005 . After arguments, the district court
dismissed Rekkedal’s cauéé | of ‘action against Feist and judgment was entered

accordingly. (Docket Entry 19 & 20) '

 LAW AND ARGUMENT

A. Standard of Review.

When interpreting a rule of court, principles of statutory construction are

applied. State v.Lamb, 541 N.W.2d 457,459 (N.D. 1996). Interpretatioh of a statute
is a question of law fully reviewable 6ri‘appea1, In're Juran and Moody. Inc., 2000
ND 136, § 6, 613 N.W.2d 503.” Acctﬁrdingly, :.interpr,etatiOn of Rule 4(c)(3),
N.D.R.Civ.P. is fully review;lbl_ef .

B.  Ruled(e)3).N.D.R.Civ.P.is Ambiguous. Accordingly, the District Court

Properly Considered the Intent of the Joint Procedure Committee at the
Time the Committee Adopted the Rule.

The Court’s primary goal Whér:l'iriterpreting a statute is to ascertain legislative

intent. In re Juran and Moody, Inc., 2000 ND 136, 6, 613 N.W.2d 503. The Court
has explained:

We look first to the language of the statute. We read statutes as a
whole to give meaning to each word and phrase, whenever fairly
possible. If the language is clear and unambiguous, the legislative
intent is presumed clear from the face of the statute. If the language of
a statute is ambiguous, the court may resort to extrinsic aids to interpret
the statute. A statute is ambiguous if it is susceptible to differing

.3‘ .‘



rational meanings. Ambiguity may result where the Legislature has
amended portions of a statute. :

Id. (citations omitted).

Rule 4(c)(3), N.D.R.Civ.P. provides:

Summons Served and Complaint Not Filed. The defendant may serve

a written demand on the plaintiff to file the complaint. Service of the

demand must be made under SllblelSlOIl (d) on the plalntlff’ s attorney

or on the plaintiff if the plaintiff is not represented by an attorney. If

the plaintiff does not ﬁle the complamt within 20 days after service of

the demand, service of the summons is void. The demand must contain

notice that if the complaint is not filed within 20 days, service of the

summons is void under this rule.
Rule 4(c)(3) is ambiguous.. The Rule requires personal service under Rule 4(d).
However, 'Rule 4©)(3), NDRCIVP, 'r'e"qliire's-.the defendant to serve a written
demand on the plaintiff’s attorney if the plaintiff is repre's'ented. At the time Feist
served the written demand, Rekkedal was represented by Attorney Todd A. Schwarz.
Rule 4(c)(3) specifically states that if the plai:rlt_iff isrepresented by an attorney service
of the demand must be m‘a‘de"on the‘plairrtiff’ S attcimey.' Furthermore Rule 4.2,
N.D.R.Prof.C. forbids an attomey from communlcatmg W1th a represented party. The
language of the rules suggest 1t would be 1nappr0pr1ate to personally serve Rekkedal
when she was represented by counsel who had noticed his appearance in the case.

When parties are represe'nted‘,? their ettemeys are served with documents
pursuant to Rule 5, N.D.R.Civ.P. Rule 5 provides, “Whenever under these rules

service is required or permitted to be made upen a party represented by an attorney,



the service must be made upen the attdrney nnle'ss servi_ce upon the party is ordered
by the court.” Furthermore Rule 4 eontemplates written admission as proof of
service. Rule 4(i)(5), N.D.R. C1v P When the Joint Procedure Committee amended

Rule 4 and added Ru1e4(c)(3) an amb1gu1ty was created See In re Juran and Moody,

Inc., 2000 ND 136, § 6, 613 N. W 2d 503 (statlng “Ambrgulty may result where the
Legislature has amended portlons of a statute”). Because Rule 4(c)(3) is amblguous,
it is appropriate to consider e_xtri.nsie aids to interpret\tne Rule. Id.

The purpose of amending Rule 41 to inelude subdivision (c)(3) was “to
eliminate the unfairness of requiring a-de_fendant to pay the filing fee to resolve or
dispose of a case, and to preventcommencement of frivolené harassment cases.”
(Appellee Appendix at 5, Synepses of -Probeeed Amendments submitted by the Joint
Procedure Committee). “The amendment vx'ias. put in Ri_lle 4 beeause the preceding
paragraph.pertains to a'demand forservrce of the cdmplaint.‘ The new paragraph
pertains to a demand for ﬁling 'the“'ec‘)mplaint.’:’ (Appe'llee_Appendix at 7, Joint
Procedure Committee Minntes September 26-27,. 1996).

Supporters of the amendment Iargue‘dthat “providing the defendant with a
mechanism for getting the action filed' will prevent plaintiffs from ﬁling frivolous
harassment cases.” Id. Propon'ents"-fnrtfher_argued,‘ R

“the proposal also prdtejets def:endan"ts. Fdr er(arnple, pro se litigants

will file medical malpractice actions without retaining an expert. Some

judges will say the ninety day period for obtaining an expert does not

begin unless the case is filed. Defendants need a means for getting an
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action filed. Also,a defendant cannot issuea subpoena until the action
is filed. - :

Committee members noted the :pi:ocedure does not require court

involvement. If the plaintiff does not file the complaint within twenty

days after service of the demand, service of the surnmons is void. It is

not necessary to get a court Or.der or judgmen 7
1d. at 7-8 (citation omitted) Members opposed to the amendment argued the sanction
was too harsh. Id. at 8. They noted “If the statute of limitations runs, the
complainant will loss [sic] its cause. The plaintiff will not be able to start the action
over.” Id. Committee members_ noted, however, the sanction is equally severe under
Rule 4(c)(2) when the plaintiff does not serve the complaint after being served with
a demand for service of the complaint.- & '

The committee further,discnsse'd t_he,propo's‘ed amendment on January 30,
1997. (Appellee Appendix;at“l 1,71 omt {Procednre Committee ’Min'ntes January 30,
1997). The committee con51dered the problem of plamtiffs commencing actions, but
not filing the complaint. Id. at 13 ' “‘Cases'then sit, unless the defendant pays the
filing fee to get the complaint ﬁle'd.”:':=""ﬂ ' Committee members determined the
amendment was a necess_a‘ryv'ad’dition-':to' the rules after it fully considered the
amendment’s consequences.

Committee members argued the proposal is draconian. The plaintiff

could lose its case if the statute of limitations runs. The sanction is not

commencerate [sic] with the harm. As an alternative it was suggested

paragraph 4 should provide for additional taxation or attorney’s fees to

provide a sanction more equlvalent to the harm. [This proposal was
ultimately rejected by_the committee.] :



Others argued, requiring the plaintiff to timely file is not harsh. The
plaintiff is not being required to do anything more burdensome than if
actions were commenced by filing. In addition, the proposal preserves
commencement by service to allow a period of negotiation without
court involvement. If nothing can be accomplished by not having the
action filed, the defendant should be able to require the plaintiff to file
the action. A . . _ :

Requiring personalﬁ, serv1ce : under ,Rule 4(c)(3.)l :is a precautionary measure
designed to ensure a plaintiff is aware of the potential consequences of not filing the
complaint. (Appellee App,endix_at-v.4,_;.S_ynopses of Proposed Amendments submitted
by the Joint Procedure Committee) . (stating “To ensure a plaintiff is aware of the
potential consequences, the proposalreqmres :t'h'e | démand to contain a cautionary
notice thaf ifthe complai_nt is not ﬁled Within 20 days? ’ser.vice of the summons is void.
As another precautionary meaépre,_the .p'ropolsalbalso neqnires personal service of the
demand under Rule 4.”). Dﬁfing the Joint Procedure Committee’s consideration of
the amendment, it is clear mjern‘ne'r_s: Were 'conc_efned tha't a plaintiff might be unaware
of the harsh conseqnences thne amendment Requ1r1ngpersona1 sefvice under Rule
4, specifically that a signed reeeipt is"‘in'elndedeith any form of mail, ensures that an
unrepresented person would aefuailj? recelve the demand with the notice that service
of the summons is void if the c:enlf)tl‘aintt 1s not ;ﬁled'witthin 20 days. In the present
case, that purpose was served:' Plainfiff;’ a"tto'fney‘ of record was notified and should

have been aware of the eonsequences of a failure to file from the clear language of the



demand. There is no claim here th_af a naive prd se litigant was deprived of

knowledge or deprived access to the eeurth'ou'se'steps.

C. The District CourfCorrecﬂ{r ]j:eterfnvine’d Feist Complied with Rule
41c}[13!. , g '

Attorney Schwarz was nqtiﬁed ~of the potential consequences and
acknowledged receipt of the demand in his l_etter da‘fed January 26, 2005. In fact,
Attorney Schwarz unsuccessﬁ;l_ljr attempted to 10'Cate'his' clienf. (Appellee Appendix
at 4). Rekkedal failed to keep‘ :her aftomey -infofmed of her current address. Id.
Therefore, Attorney Schwarz’s letter .notif'ying. her of the demand was returned as not
deliverable. Id. Under Rule S(bj, 'serz"x?ivc,eﬁis_eorr‘lplete ﬁpon mailing to a party’s last
known address. If Rekkeda‘l Were Agp;"ep‘resen’ged," if(is clear Why personal service
under Rule 4 would be neeessafy.“ R.ekk.edal‘wo;ﬂd not h_aige received proper notice
under Rule 5(b) because her last kriosvn address was .“inadequate. The extra
protections of Rule 4 requiring’a signed receipt when an individual is served by mail
would have been warranted. HoWeVef, as no";edv'al".:ieye,- Feist complied with the
purpose of Rule4(c)(3). AttorneySchwarzacknowledged receipt“ of the demand.
Rekkedal had notice of the derhaﬁd. The Nerth D'ékote éﬁbreme Court has stated, “a

client is bound by the inaction of counsel, and ‘cannot now avoid the consequences

of the acts or omissions of this 'freely selected égeht.’; Sturdevant v. Fargo Culvert

Co., 501 N.W.2d 762, 764 (N.D. 1993) (quoting Link v. Wabash R R. Co., 370 U.S.
626, 633-34 (1962)). Likewise, Rekkedal cannot alvoid.the Consequences of Attorney
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Schwarz’s inaction. Accordingly, Rekkedal’s service of the summons is void under

the rule.

D. Whether a $50,000 Settleme-ht Offer was Extended by the Insurer is
Wholly Irrelevant and Unsupported by the Record.

Through her attorney, Rekkedal asserts a $50,000 settlement offer was made
by the insurer. This assertion is only supported by hearsay in Mr. Quinton’s affidavit.
The form of the affidavit of Mr. Quinton is directly contrary to the rules provided by

the North Dakota Supreme Court on what an attorney may or may not say in an

affidavit. In Hummel V. Mid—]v)ak(‘)ta-vaIi}rvlic, P.C}., 526’N;W.2d 704, ‘708 (N.D. 1995),
the North Dakota Supreme Cogﬂ noted fphat an affidavit of counsel stating information
“made on information and beliéf do,es:_nOt: com_ply with Rule 56e.” Furthermore, the
Court specifically noted that ‘fa;l _:éfct:(‘)r‘r;"e‘:_y’évaf‘f_v"lda_\‘fjit is admissible only to prove facts
that are wifhin his personal knowledge and ésﬁto WIll'ich":he ié‘édmpetent to testify; an
affidavit stating what thé a‘;ctorney"béli:évés or infendé to beiieve to prove at trial will
be disregafded.” Id. ‘Further,"the M'Court stated that “an attorney’s hearsay
affidavit is not a substitute for:t'he persbnal kﬁdwledgé 'o.f a party..” Id. The Court has
an obligation to refuse that- pd;‘tioh: ;,o‘f M. Qulntc)n’s affidavit and to give‘ no
consideration whatsoever to ény‘su'g'gésti‘on there Hwasva’ny settleineﬁt offer made in
this case. The North Dakota Suprerﬁé Court vvreiterated this rule in the case of
Swenson v. Raumin, 1998 ND 150, §11; 583 N.W:2d 102 when it stated, “We have

often noted an affidavit of counsel in support of orresistance to amotion for summary



Judgment made on information and belief does not comply with N.D.R.Civ.P. 56(¢)
because an attorney’s hearsay affidavit is not a substitute for the personal knowledge
of a party.” Accordingly, ‘the Co’ux"t_.f should di'sre:gar'd the factually unsupported

assertion of Rekkedal’s counsel. -

.CONCLUSION
Based on the fore goiﬁ'g; }tﬁe dlstrlctcourt’ s Order dismissing Rekkedal’s claim
for failure to file the complaint within 20 jdays' o'fthe‘R_ule- 4((:)(3) demand should be
affirmed. - o s
Dated this _ dayof February, 2006.

' VOGEL LAW FIRM

~ Carlton J. Hunke (02855)
© . Robin A. Schmidt (05940)
218 NP Avenue ‘
. P.0.Box 1389
- Fargo, North Dakota 58107-1389
. (701)237-6983
~ ATTORNEYS FOR APPELLEE

10





