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RULES 



STATEMENT OF THE ISSUES 

I. DID THE TRIAL COURT ABUSE ITS DISCRETION IN DENYING LYNELL 

MAYNOR'S REQUEST FOR ATTORNEYS FEES? 

11. DID THE TRIAL COURT ABUSE ITS DISCRETION IN AWARDING 

ANDREW BERTSCH ATTORNEYS FEES? 

III. SHOULD ATTORNEYS FEES AND SANCTIONS BE IMPOSED AGAINST 

T m  APPELLANT AND HER ATTORNEY FOR A FRIVOLOUS APPEAL? 



STATEMENT OF THE CASE/FACTS 

August 1 5,200 1 Andrew Bertsch (;;Andrewm) and Lynell Bertsch ("Lynell") were 

divorced pursuant to a Judgment entered by the Ward County 

Clerk of District Court, with custody of their minor child, - 
January, 2004 Lynell and Ken Maynor ("Ken") became engaged. 

March 19,2004 Lynell filed a Motion to Change Residence of the Minor Child and 

Adjust Visitation and Child Support. 

May 3,2004 L a e l l  and Ken were married. 

June 29,2004 Andrew filed a Motion to Amend Judgment for the purpose of 

obtaining a change of custody. 

December 27,2004 Findings of Fact, Conclusions of Law and Order for Judgment 

were issued by the Hon. Gary A. Holum, District Judge, wherein 

the court denied Andrew's Motion to Amend Judgment, granted 

Lynell's Motion to Change Residence of the Minor Child and 

permitted Lynell to make application for an award of attorney's 

fees pursuant to N.D.R.Civ.P. 54(e). 

December 29,2004 A n  Amended Jud,ment was entered by the Ward County Clerk of 

District Court. 

December 30,2004 Lynell filed a Motion for Attorney Fees. 

February 25,2005 The Court, the Hon. William W. McLees, District Judge, issued a 

Memorandum and Order denying Lynell's Motion for Attorney 

Fees. 



May 16,2005 

May 25,2005 

May 27,2005 

August 12,2005 

August 3 1,2005 

September 2,2005 

February 2,2006 

August 3 1,2006 

September 29,2006 

The Court issued a Memorandum and Order granting Andrew's 

Motion to Reconsider and Clarifl Visitation, and denying 

Andrew's Motion for Contempt and for Sanctions. 

Andrew filed a Notice of Appeal from the Court's February 25, 

2005 Memorandum and Order, and from its May 16, 2005, 

Memorandum and Order. 

Lynell filed a Notice of Cross-Appeal. 

The Court issued an Order for Amended Judgment, which was 

followed by the entry of an Amended Judgment by the Ward 

County Clerk of District Court. 

Andrew filed a Second Notice of Appeal to Supreme Court, as to 

make it clear that he was appealing from the August 12, 2005, 

Amended Judgment as well. 

Lynell filed an Amended Notice of Cross-Appeal, so as to make it 

clear that she was cross-appealing from the August 12, 2005, 

Amended Judgment as well. 

The North Dakota Supreme Court issued its decision. Bertsch 

v. Bertsch, 2006 ND 3 1,710 N.W.2d 1 13. 

The Court issued a ruling covering certain discovery requests made 

by Andrew. 

Lynell filed a notice of Petition for Writ of Supervisory 

Jurisdiction or in the Alternative an Appeal from this Court's 

August 3 1,2006, discovery ruling. 



November 8,2006 The North Dakota Supreme Court denied Lynell's Petition forwrit 

of Supervisory Jurisdiction. 

November 21,2006 The North Dakota Court Supreme Court denied Lynell's request 

for reconsideration of its November 8,2006 Order. 

December 6,2006 Lynell filed with the Trial Court ( Hon. William W. McLees) a 

Motion for Reconsideration on Order for Discovery on Remand. 

January 11,2007 The District Court issued an Order Denying Lynell Maynor's 

Request for Reconsideration. 

February 26,2007 The District Court issued its decision denying Lynell Maynor's 

request for attorney's fees and also setting forth that Andrew 

Bertsch was entitled to attorney's fees under N.D.R.Civ.P. 37(d). 

April 4,2007 The Court issued its Memorandum and Order ordering Lynell 

Maynor to pay Andrew Bertsch the sum of $3,607 in attorney's 

fees. 

April 19,2007 A money judgment in the amount of $3,607 was entered against 

Lynell Maynor in this matter. 

This appeal followed. 



LAW AND ARGUMENT 

I. Standard of Review. 

An award of attorney fees in a divorce action under N.D.C.C. $ 14-05-23 is within 

the sound discretion of the trial court and will not be set aside absent an abuse of discretion. 

Kautzman v. Kautzman, 1998 ND 192,y 32, 585 N.W. 2d 561. A trial court abuses its 

discretion when it acts arbitrarily, unconscionably, unreasonably, or when it misinterprets or 

misapplies the law. Jarvis v. Jarvis, 1998 ND 163,V 7,584 N.W.2d 84. 

With respect to the attorney's fees and sanctions imposed against Lynell Maynor, 

The Supreme Court has held that a Trial Court has broad discretion to impose an 

appropriate sanction for discovery abuses, and its decision will not be set aside on appeal 

unless there is an abuse of discretion. Thompson v. Ziebarth, 334 N. W.2d 192 (N.D. 1983); 

St. Aubbin v. Nelson, 329 N.W.2d 874 (N.D. 1983). The Supreme Court has stated that a 

court abuses its discretion only when it acts in an arbitrary, unreasonable, or unconscionable 

manner. Wall v. Penn Life Ins. Co., 274 N. W.2d 208 (N.D. 1979). 

In this case, Andrew respectfully submits that the trial court did not abuse its 

discretion in this matter. 

II. The Trial Court Properly Denied Lynell Maynor any Attorneys Fees. 

The Trial Court specifically ordered Lynell Maynor to provide Andrew Bertsch 

with various financial information so as to enable both Andrew Bertsch and the Court to 

analyze the issue of what her needs were with respect to any award of attorney's fees. 

January 11, 2007 Memorandum of Judge McLees attached hereto as Addendum pp. 1 - 

11. 

Lynell Maynor repeatedly refused to do so notwithstanding the Trial Court's 



Orders and notwithstanding the fact that the Court specifically stated, in its January 11, 

2007 ruling, that unless Lynell Maynor complied with the Court's Order on or before 

February 15, 2007, the Court would be left with no alternative but to base its attorneys 

fees decision strictly upon the record evidence available to the Court as summarized in 

the Court's January 11,2007 Order. 

As a part of the Court's January 11, 2007 Order, the Court recited the following 

testimony which was obtained from Lynell at the November 16, 2004, hearing on her 

Motion to Change of Residence of the Minor Child: 

"Q: But because he [Ken Maynor] is supporting the family that allows 
you to only work a couple hours a day, is that correct? 
That's what I chose to work, yes. 
You are able to because of his - Mr. Rau's word 'substantial' 
income, do you recall? 
Yes. 
All right. And the substantial income that you testified to, ma'am, 
that allowed you to go to, for example, Myrtle Beach on vacation 
for ten days? 
Yes. 
It allowed you to go to Port Discovery, is that correct? 
Yes. 
Planetarium? 
Yes. 
And all other activities you described, is that correct? 
Yes. 
Because of the substantial income of your husband you are able to 
do those things, correct ? 
Correct. 
You showed us pictures of the home? 
Yes. 
And the neighborhood. And you testified that because of his 
substantial income you don't really need to work? 
Correct. 
Okay. And all of these things, this substantial income the things 
that you are referencing, ma'am, today before Judge Holum that 
was in context that time line from May of 2004 until now, correct? 
Correct. 
Because that's when you were married to Mr. Maynor, correct? 
Correct. 



So I want to make sure I understand this. You have got this 
substantial income to do all these things, work part-time and 
maybe not even get a job if you are allowed to move to Maryland, 
is that correct? 
Yes. 
Why do you believe Andy should be responsible for your 
attorney's fees, ma'am? 
Because he was the one that took this to court. I tried to settle 
this out of court. 
So are you telling us that given he opposed it and it has now come 
before a court, that you feel he should pay your attorney's fees? 
This could have been settled a long time ago but Andy was getting 
different attorneys and prolonging this. The attorney's fees that I 
have are phenomenal. I can't afford that. 
Despite the financial circumstances you described earlier of 
Mr. Maynor? 
Right." 

Memorandum and Order of District Judge William W. McLees dated 

January 11,2007 (Add. pp. 6 - 7). 

Judge McLees held that: 

"A reasonable reading of the evidence is that Lynell was the beneficiary of 
Ken's "substantial income" for most of the time the Motion to Change 
Residence of the Minor Child was pending before the Court. Ken's 
contribution to the family's finances are relevant, not because these 
contributions increase Lynell's income, but because they decrease her 
overall expenses, and have a positive effect on her general financial 
condition. Unless and until Lynell fully complies with the Court's 
discovery ruling, the Court will have no choice but to base its ruling on the 
record evidence available to the Court." 

Even after being specifically told and advised by the Court in its January 11,2007 

ruling that she must comply with the Court's Orders and that if she did not do so, the 

Court would base its decision based upon the record evidence available to it (as 

thoroughly detailed in the Court's January 11, 2007 Memorandum and Order), Lynell 

Maynor chose not to comply with the Court and chose instead to disobey the Court's 

Orders. 



While she did provide the information contained at Appendix pp. 68 - 75, such 

information was utterly useless and was not in compliance with the Court's Order. Again, 

absolutely no financial information regarding the substantial income that she was 

enjoying throughout the litigation process (which allowed her to decide per her sworn 

testimony, whether to work or not) was ever provided even though Ordered by the Court. 

The information that Judge Mclees ordered to be produced was intended to lead to 

the discovery of admissible evidence under N.D.R.Civ.P. 26. 

As the Trial Court aptly stated at page 10 of its February 26, 2007 Memorandum 

and Order (App. p. 85): 

"As Mr. Pippin pointed out in earlier correspondence to the Court, "What 
attorney Rau continues to urge the Court to do is to analyze this situation 
with blinders on and to completely ignore the financial realities of the 
situation." ". . .essentially what Attorney Rau suggests is that a party could 
claim they had significant 'needs' for attorney's fees despite being married 
to a multi millionaire and not having any income of their own. Such a 
situation would result in a legal absurdity." 

In this case, not only did Lynell Maynor deliberately disobey the Court's Orders 

(on a repeated basis), but she continues to seek attorneys fees from Andrew Bertsch 

despite the fact that she herself has testified, under sworn oath, as to the substantial 

income of her husband that allows her to pick and choose whether or not she is even 

going to work. Instead, she refused to obey the Court Orders and chose not to disclose her 

husband's income (in what appears to be some type of hide and seek game) in what only 

can be construed as an attempt to trick the Trial Court into awarding her fees when in fact 

no fees are justified. 

It must also be noted that while Lynell Maynor on appeal raises all kinds of issues 

regarding confidentiality, etc., at no time did she ever request of the Court a protective 



order, an in camera inspection, or anything else that would otherwise be designed to 

protect any alleged personal confidential information. Furthermore, at no time did Lynell 

Maynor or her attorney ever provide income tax returns with social security numbers 

crossed out or take any steps to attempt to comply with the Court's Orders in this regard. 

To the contrary, Lynell Maynor simply thumbed her nose at the Court's Orders 

but now cries foul at the Supreme Court level even though it is her own conduct that 

resulted in the decision that she now complains of. 

It is a longstanding maxim of jurisprudence under North Dakota statutory law that 

a person cannot benefit from his own wrong. N.D.C.C. Section 3 1-1 1-05 (8). That is 

exactly what Lynell Maynor attempts to do in this matter. 

The Trial Court's very thorough and well reasoned Memorandum and Orders in 

this matter clearly indicate that the Court did not act arbitrarily, unconscionably, or 

unreasonably in rendering its decision in this matter. The Trial Court did not abuse its 

discretion and accordingly, the Trial Court's decision should be summarily affirmed 

under N.D.R.App.P. 35.1. 

. The Trial Court Properly Awarded Attorneys Fees to Andrew Bertsch in this 
Matter. 

As stated, infia, the Supreme Court has held that a Trial Court has broad 

discretion to impose an appropriate sanction for discovery abuses, and its decision will 

not be set aside on appeal unless there is an abuse of discretion. Thompson v. Ziebarth, 

334 N.W.2d 192 (N.D. 1983); St. Aubbin v. Nelson, 329 N.W.2d 874 (N.D. 1983). The 

Supreme Court has stated that a court abuses its discretion only when it acts in an 

arbitrary, unreasonable, or unconscionable manner. Wall v. Penn Life Ins. Co., 274 

N.W.2d 208 (N.D. 1979). 

9 



Lynell Maynor repeatedly failed to comply with multiple Court Orders in this matter 

by not only refusing to provide evidence as to her husband's income, but also in making 

absolutely no attempt to do so through a request for a protective order, in camera inspection, 

or any other mechanism designed to safeguard against her alleged concerns regarding 

confidentiality and privacy issues. 

As aptly stated by Judge McLees in his Orders, N.D.R.Civ.P. 37 indicates that 

attorneys fees and sanctions m t  be imposed in such circumstances which is exactly what 

the Trial Court did in this matter. 

Now, after she has been dealt with the ramifications of her own conduct, she now 

cries foul to the Supreme Court. Again, a person cannot benefit fiom his own wrong and 

Lynell Maynor has never provided any evidence to the Trial Court with respect to any type 

of good faith attempt to comply with the Court's Orders. 

To the contrary, she engaged in a continued repeated pattern of obsbxction and 

disobeyance of the Court's Orders which ultimately resulted in her being ordered to pay 

Andrew Bertsch attorneys fees. 

The fees and costs incurred in this matter by Andrew, were incurred as a direct 

result of the decision of Attorney Rau and his client to not comply with the discovery 

requests. The fees included being forced to address motions before the Trial Court 

(multiple), motions and petitions before the Supreme Court (multiple), and numerous 

letters and correspondence all in an effort to get what the Court ordered in the first place 

that Lynell Maynor was to produce. 

The Trial Court properly awarded attorneys fees and sanctions against her and in no 

way, shape or form did the Trial Court abuse its discretion in this matter. 



The Supreme Court should summarily a f f i  the Trial Court's decision in this 

regard pursuant to N.D.R.App.P. 35.1. 

IV. Sanctions and Fees under N.D.R.App.P. 38 should be Imposed against Lynell 
Maynor and her Attorney. 

Under N.D.R.App.P. 38, this Court may award "just damages and single or double 

costs, including reasonable attorney's fees" if we determine "an appeal is frivolous, or that 

any party has been dilatory in prosecuting the appeal." A frivolous appeal is one in which 

there is such a complete absence of facts or law that a reasonable person could not have 

expected that a court would render judgment in his or her favor. $ee Tornerson v. 

Tornerson, 2003 ND 150,B 23,669 N.W.2d 98. 

As stated by the Supreme Court in Mitchell v. Preusse, 358 N.W. 2d 51 1 (N.D. 

1984), N.D.R.App.P. 38 acknowledges the necessity of controlling the appellate process 

by allowing this Court to award just damages and single or double costs, including 

reasonable attorney's fees, if an appeal is deemed frivolous. An appeal is frivolous if it is 

flagrantly groundless, devoid of merit, or demonstrates persistence in the course of 

litigation which could be seen as evidence of bad faith. Danks v. Holland, 246 N.W.2d 

86, 91 (N.D. 1976); see also Schnitker v. Schnitker, 646 S.W.2d 123, 126 (Mo. App. 

1983); Reid v. United States, 715 F.2d 1148, 1154 (7 Cir. 1983). 

There exists absolutely no basis for this appeal in this matter. Lynell Maynor and 

her attorney were specifically informed of exactly what the Trial Court intended to do and 

what evidence the Trial Court was going to base its decision on absent her complying 

with the Court Orders in this matter. $ee January 11, 2007 Memorandum and Order of 

Judge McLees (Add. p. 10) wherein he lays out, in extensive detail, as far as what 

evidence was before the Court and how he would base his decision if Lynell Maynor did 

11 



not comply with the Court Orders. 

Furthermore, it was Lynell Maynor who testified as to her husband's "substantial 

income" but thereafter chose to hide the details of the "substantial income" in an effort to 

get attorneys fees paid to her by Andrew Bertsch. 

This appeal wreaks of utter frivolity. Andrew submits that the Supreme Court 

should not only summarily affirm the Trial Court's decisions under N.D.R.App.P. 35.1, 

but also impose attorneys fees, cost and sanctions pursuant to N.D.R.App.P. 38, as well 

as settled North Dakota case law. 

Andrew Bertsch would request the minimum sum of $2,000 to be imposed jointly 

against Lynell Maynor and her attorney as a consequence of this completely frivolous 

appeal. 

CONCLUSION 

For the foregoing reasons, and based upon the record before the Court, Andrew 

Bertsch respectfully submits that the Supreme Court should summarily affirm the Trial 

Court's decisions in this regard and also impose sanctions and attorneys fees under 

N.D.R.App.P. 38 for what is clearly a frivolous appeal that has absolutely no merit or 

basis to it. 



RESPECTFULLY SUBMITTED this 22nd day of June, 2007 

NILLES LAW FIRM 
The Plainsman Building 
3-4fh St. E., Suite 206 
P. 0. Box 1525 
Williston, ND 58802-1 525 
Telephone: (701) 577-5544 
ATTORNEYS FOR APPELLEE 

BY: H. Malcolm Pippin 
N.D. Id. # 04682 

CERTIFICATE OF SERVICE 

I hereby certifjr that a true and correct copy of the foregoing Brief of Appellee, 

Andrew Bertsch, was served by U.S. first class mail on this 22nd day of June, 2007 

addressed to: 

Robert Rau 
Attorney at Law 
PO Box 939 
Minot, ND 58702-0939 

H. Malcolm Pippin 



STATE OF NORTH D.-LKOT:Z IN DISTRICT COURT 

C0I;WTY OF WARD XORTHWEST JIJDICI=IL DISTRICT 

Andrcw Bertscll. 1 
) 

Plaintiff, 1 
) &IEkIORANDUikI AND ORDER 

i' . 
Cnse No. 2000-C-0745 

L~vell Mapnor, Dkfa L ~ n c l l  Bertscli. j 
1 

Dcicndar~t. 1 

Lynell Maynor's '%lotion for Reconsideration on Ordcr  for  r)iscovev on Ren~and" 

CHRONOLOGY OF E'CTENTS 

Augusl 15,2001 A n d m  Bertsch ("Andrew") and Lyncll Bertsch ("Lqnell") were divorccd 
purslianr ro a Judgment entered 
\villi custody ol'their olinor child. 
been ~\snrded to Lpcll. 

S a n u q .  2004 L~nc i l  and Ken Aqajnor ("ICcn") became engaged. 

klarcil 19, 2004 Lyncll filed a lMotion to Change Residence of the Minor Child and Adjust 
Visitation and Child Suppon. 

May. 200-3 Lynell and Ken \%we m;lrried. 

Juic 39. 2004 Andrew filed ;I hfolion to Amend Judgment fur t h e  purposc of obtaining a 
change of cus tc~dy. 

Decembcr 27, 2004 Findings of  I'zlct, Conclusic~ns of Law and Ordcr t'or Judgment \xrcre issued 
by Ihc 1-Ion. Gary .A. f lo lum,  District Jud~t, \\lllerciii thc Court i!i>i.,ricd 
-lilclre\~f's h.Iorion to Arncnd Judg~ncnr. ~ I U I I ~ L . ~ ~  L>-ncll's ?iIotioil to Chnrlgc 
Rcslilt~!cc of t l~c  Minor Child and permitted Lyncll ro make applicntion ibr 
ill1 ;lu.nrd oia~iorney's fess pufiuant to Rulc 54(e), N.D.R.ci~.P. 

Dccember '39.2003 .Aalc:idcd Juiigrnenl ivas enr~rerl by Ihe Ward County Clerk of District 



December 313, 3004 L;-~~t"ll filed n Mcjtitinn fir Xttoniey Fees. 

Febnlary 23, 2005 The Court, the Won. ?Villia~n W. McLees, District Judge, lssucci a 
Memormdum and Order tienyi~:g Lpcll's Motion far Attorney Fees. 

h"1y 16,2005 The Court issued a Mttmoranilucn itnd Order granting .b\ndrew's Motion to 
Reconsider and Clarifv Visitation, and delryirtg Andrc~tr's Motion for 
Cnntenlpr and for Snx~ctions. 

&lay 35, 2005 Andrew filed a Notice of' Appeal from the Court's Fcbruary25,2065, 
bferrta~mdum zrnd Orrler, and from its &lay 16, 2005, Men~orandtim and 
Order. 

May 27,2005 Lyncll filed a Notice of Crass-Appeal. 

h a p s t  12,2005 The Court issued tu~ Oder  for Xnlended Judgment, t~zlrich was followed by 
tbtf entry of an Amer~ded Judgncnt by the Wnrd Cou~ity Clerk of District 
Court. 

Axig~fst 3 I ,  2005 At1dre:v filecl a Seconcl Notice of Appeal to Supre111e Court. so as ro make ir 
clear that he was nppenling frarn the Xnjg~tst 12,2005. Amended Judbmenl 
as \sell. 

September 2,3005 Ljnell filed an Ametlded notice of Cross-Appcal, so as lo make i t  clear that 
she IVG cross-appeali~lg iirlm rhe August 12,2005, Amended Judgntcnt as 
well. 

February 2, 2006 Thc North DL&ota Supreme Corn issued its decision. See: Brjr!sch tz 

BcrucJr, 2006 ND 31, 7 i 0 N.lV.2d 1 13. 

.-lirgust 3 1,2006 This Court issued n niling covering certain discovery requests made by 
Aniirew. 

Soptcmber 29,2006 Lynell filed n N~t i~c :oFPt . t i t i c~n  tbr Writ of Supcnrisory Jtlrisdiction or in tlic 
Alrernative an Appeal fieam t1;is Court's .4ugust 3 1: 2006, discuvcry ruling. 

Nuvcmber8, 2006 The Nonil Daliora Suprcmc foul3 iienied Lyie1l"s Petition for Writ of' 
Supervisory Jurisdiction. 

Sov~.mho1.21.2T)O6 The North Ilakatn Suprcrne Court Lit~nict/Lj~~r.ll's request for rzconsideririon 
of its SotScnibcr $, 21')06, Urilcr. 





Coun is to render Lynell non-compliant witb the Caurt's r2ugi1st 31. 2006, discovery ruling and 

leave her vulnerable to the imposition of s:lnctions. I.II addition, without this informarion, the Court 

is not in a positiollro make an ii~fo~-nied detcrniination as ro Lynell's need for an award ofartorney's 

fees in this case. 

Rule 37(b) of thc Xorth Dikota Rulcs of Civil Issoccdure provides: 

"IFa party. . . K~ils tn obey a11 odder to prouiclt: or pennit discovery . . . the coun 
which the action is pendingmay make such orders in regard to t l~c  fjilure that me 

just, and nrnong othors the following 
**t 

(13) An order refusing to allow the disobedient party to support or oppose 
designated claims or defcnscs, or prollibiting that party from introducing 
designated nxtners in evidence; 

st911 

h lieu of any of the foregoing orders or in adtiitiorl thereto, the court shall requirc the 
party fiiling to obey the ordcr or thc attorney advising that party or both to pay the 
reasonable expenses, including attorney's fees, caused by the failure, unless the court 
finds that tile failure was s~~bstmrially justified or that ntl~er circumstances m,&e an 
award of expenses unjust." 

111 its August 31, 2006, discovery ruling, the Coun found that Ken's incon~e is relevant in 

assessing Lynell's need b r a n  award of nttorneys' fees in this casc. As a result o F L ~ ~ e l l %  failure 

to provide this infofonnation to .kldrow, t f ~ u  Court does nut feel that it  is in a position to mnlcc a11 

i n  fornled detcrminntion as to Lynell's need f i r  m a\v.;itrd of attorney's fees. Lacking this irleonlc 

infhnnation, tile Cotirr is m~able to determine rirc extent lo wlrich Ken's conhibutio~~s toward 

Lyncll's well-being er~rrblz her to avoid l~aving to incur expenditures for the necessities of daily 

living-----such as lk~ort. clothing, shelter, medical core, ctc. Lacku~g this income infomzniion, the 

Cuurt is left to deternline Ly~lrll's need fbr an nv,:ard of attorney's Fees bascd upon the fnllutving 

(4. Z'inancial information. 

Page -4- 



Id>~1ell tiled her nifoeior~ to Cllnnge Residence ofthe h.linor Child on Marc11 19,2093. At char 

time, she arld ICwl wtre  I I C ) ~  yet. 111an-icd. On March 1U.2004. Lyxirll repurred a rnor~tllly income of 

S2:248.23 and rnondlly expenses of $2.073.61. &: /.'i?rc~)rcirr/ .-{flicfrrlit qf Ly~lel/ C. B~.ruclt. 

According to ~It~clrew's T%x IRet~~rns, lae hnd an adjusted goss iricome of 584,659 in 2002 and 

Accorcling to Lyncll's testimony cIuritlg tllc 'lu'otfernber 16,2004, hearing, she ancl Ken wcrc 

r11an-ifit'd in bra!;, 2003. &: Tta?nrcript qf G.oss-E~vc1ttitrr7tiot1 qj'Lj7rrell G Bertsch, pg. S4* 11. 23. 

Lynell's ar-gunlent rttat attorneys' ices sl~o\lld be a~vnrded m her is  based or1 her unntentio~~ t l lat  Ken 

has no nbligntiorl to pay those fees in her be11ol~ Lpel l  relies on N.D.C.C. 11-07-US(Z), which 

states that "thc earnings ofone spausi: are not liable forthe debts oftthe other spouse'' and, N.D.C.C. 

14-07-08(-1), which states that, "the separate propeny of the busl3and or %;rife is not liable for the 

debts of the ot11t.r spouse but each Is litlblt. fc)r tl~eir otxyr.'n debts contracted before or aftcr marriage," 

Lye!l's ~'eliance on W.D.C.C. 14-07-08 is misp1:iced. N.JZ.C.C. 14-07-08 dcals \i;irh debts of 

husbands a~lcl wives QI (Ire rinze tzj'divolv'z, and 1 1 s  no upplicacinn undcr the facrs of tliis case. 

I.4vnell also relies on a finding by Judge Hoiurn that "Lyneil Bertsch has insuficier~f assets 

and resources in ordcr to undemdre this lirjgatiar~ and that .dilldrew Bertschhas substantial i~icon~e 

and the ability to ptty." &: Ff11dings of Pact. ConcJtrsiorr.~ nf Lnw ntzd Or~i~?r fur JuJgrrletl~, 7 7. 

I-lo\vc~or, Juclge FIolum's Conclusions of Law re:d as follows: 

"enlc court concludes [hat Lynell Bcrtj;ctl, n, k.'a Ly~~ell  Maylor, hcren.ir11 make lm. 
application ibr attonley kes pursuant to Rule 54(c), NDRCP. Upon receipt of that 
npplicacion, the Court ~,vilJ clecicle wh:tt anlourit. iJ'-n~!?;. should he sl~ifxcd to the PluintifT 
Andrew Ber-tscll." (Emphnsis adderl). 
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The followjng testimw~y \vt~q obtained fro111 Lyle11 nt the Novclribcr 16,2004, I~caring an her 

3fot1on ro Change of ftesiclcnce of thc h4inrrr Cl~ilrl: 

: Uui bccausc 11c [Ken Ma>nrzr] is supponislg  he I3rnily t h n ~  a l l o ~ ~ ~ s  ~ L I  to only work 
;I couple hours a day. is that correct'? 

A: That's what 1 chose to work, ycs. 

Q: You are able rc! because ofhis - Mr. h u ' s  ivurd 'substantial' incame, iclo)..ou recall? 

Q: XI1 right, .And rhc substantial inconre that you testified to, ma'am, &tar allowcd you 
to 20 to, for t:iainple, hlryrtle Beach on vacurion for ten ~h,~5 '?  

Q: I t  allowed you to go to Part r_)iscoveq~. is that correct? 

Q: Plane tarizlm? 

Q: A t ~ d  a11 other activiries you described, is that correct? 

A: Yes. 

Q: Because of the substantial income of your husband you arc able to do those thir~gs~ 
corrccr? 

A: Correct. 

Q:  You shonrecI 11s pictures of  he home? 

0: And [hi: nctgl~t~orl~nncl,  And YiJLl rest~licll that because of llis subsuilnrial inconlt: you 
cian'r really need to \s.arkf.' 



A: Corrccr, 

Q: Okay. And all uf thesr: things, this substaritial iilco~ne the rhirlgs dial you are 
referencing, ma'anr, today before Judge I-loluni that wits in contest that time line 
from !"\.lay of 2004 until now, correct? 

Q: Bec:~~~se that's \vhen you \liere rnarrizd to Mr. h4aynor, coi~cct'? 

Q: So I want to nlake surc I undersmrrd this. You have got this substantial incon~e to do 
all these things, svark part-rime m d  maybe not even gct a job if you 3 ~ ~ 2  B I I O W C ~  to 
move to h~faryland, is t l ~ a ~  crn-rcct? 

A: Yes." 

See: T~*atrso.l'pf olj'tlie Crm-E.\-aminaiion ofLyndl C, Berfscl~, at the hearing held on Novernbcr - 
I 6 ,  2001. pp 56-57. 

"C): CVhy do you bciicvc h d y  should I>e responsible for your atrclrncy's fees, ma'am'? 

A: Because he ~vas l i~e c;nc rhar rook this rs ccrurt. I rried to scttle this oxlr ofoom-t. 

Q: So are you tellhig us thot gi1rt.n IILS oppo~ed it a t ~ d  i t  h a  now come befoxc a court: that 
you feel he should pay your attorney's fees'? 

.4: This could have bcen settleda long tittle ago but Andy was getting different attorneys 
and prolonging this. Thc artoniry's fees that T h3vt are phenomenal. I can't afforcl 
that. 

Q: Despite the fitmncial circunistances you dcscribcd earlier of Mr. kfaynar? 

C. The remnnd from the North Dakota Supreme Corlrt 

Thc Norxh Dakoril Suprc~nc Corrr-t rcrt~n~~cled the case to the trial court on the issuc of 

anc.)r.tlcy's fccs. direcnilg th15 C'c.)t~rr ro bn1:ince Lycli's need:; against Andrcw'c; ability to I)*. In 
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A'.;. LSJCI  .. 1). Xci.scr, 2001 ND 6, :i 15, 02 1 N.W.r)d 348. [he Supreme Court said: 

"The disiriit court has discrelion underX.D.C.C. 5 14-03-33. 10 a\smd 3ctornt.y fees 
iri divorce proceedings. An a\var-d ofatrc~mey fees is \\~irhin tile sound discretion o i  
thc tlinl coun and will ltot bc set aside on nppen! abstnr an ahuse of  discrerion. In 
docidir~g whether to an:clrrl :~ttolncy kcs in n divorcc action. the rrial coun must 
1)alsncc one pames' I I C Z ~ S  against rlic @[her panies' ability to pa).. Thc court shc)uId 
consider the propeny o~vncd by cnch party, rheir rclativc incomes, n-heihcr property 
is liquid or;isccl r~sscts, 2nd nrllerlicrtliu action of eirhcrpnrry unreasonably h~cn:lscd 
the timc speni on tile case. An award 01' anorney ices requires specific findings 
supported by evidence of rlie paltius' ii~inncinl co~~dit ions and needs." (citations 
or11 irted). 

At rlie tirne Ljncll filed llcr Motion ro Change Residence of the Minor Child, Lpe l l  and 

.4r1rire\v I~ad  been divorced for approximately rliree years----and Ljncll was engaged to Ken. 

T ? I ~  follow in^ pertinent tesrilnony was obraincd li-on1 LjlneII ar the November 16, 2004, 

"Q: So 1 \\-ant to nlake m r c l  understand this. You have got this subsranrial income to do 
all these things, work p3-t-lime and maybe not even get a job if you arc allowcd to 
move to Mcuyland. is that correct'? 

4 :  Yes. 

Q. But nonvithsianding rhat lestin~on).- you are celling Judge Holum thnr wben you 
moved to Carrington f i o n ~  Minor -- thrtl elrun' week Andy apenr to s e e d  
~vhcn hc requested to see llcr -- you could not afford to drive and meet halfway, or 
even afford ro drive to Minot. Zs rhnt \\.bar you are tcllins us? 

MR. R.4U: 
I am going to object to the form of rile question. The question is nor whether hlr. 
tvlaynor has incolnc to trtrvel back and f o d ~  from Carringon to Minot, the cluestion 
is does Ms. Bensch have the income. 

MR. PIPPIN: 
Sllc can'r 113\'~ i t  both \iFiiys. They jun spent 45 minutes u l b n g  nbout heir  incomc 
arid liow i t  is a family u~~it. He is supporting tier. You can't pick and choose. Either 
you dls or ilo11'1 hare 111fi11cy Ibr ~ v l ~ u t  you do. 

Page -8- 



(2 : So L ~ ~ J * O U  are telling us you have sot [his fa~nilyunit, Mr. Maynor and you have this 
nloney to do all kinds of things, rir'nc: bur you don't any rnoney.to rnnlce sny 
cfforr at all ro t r a ~ ~ s p o ~ i  mir nmks ally part of the drive from Minnr ru 
C:~niugon. Is that ivhal you arc: telling us, ma'am? 

A: Correct. 

h.iR. RAU: 
I ol~jccr. Thcrc: is anorlicr reason. T?~cre is nothing in the judgnicnt tbnt puts the 
irr~vel obligation or) his. Bertsch. 

TI-IE COURT: 
O~~erruied. 

Q: That is what you arc lellin; Judzc 13olum? 

A: Yes .  

Q. Let's so rhmugh the wcckiy s c h c d ~ ~ l c  -- because Andy - let's Stan with the weckend. 
If Andy h a s o n  n wcekcnd, thtn hc has lo drivc from hlinot ro Carrington so 
slie is in scliool Monday inorning, right? 

Q: Then he has ro drive back to Minot From Carrington on Monday. 

A: Correcr. 

Q: You don't ti~ke any p:ut in th~lt .  right? 

.4: Correct. 

Q: l'ou are un\villing to take any part in that, correct -- bcc:tuse of linmcial 
conccrns -- correct? 

A: Bccause of finances - 

Q: .All of ri~:tr rravcllng, you Ira\.< bl-crl uri\i-iiling. dcspi~c  rhc roqucsts, TO assist'? 
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A: Not mi~,villing. 

: You said to Mr. Rau's qutmion yo~~rcfi~scd, comect? 

A: i don'r have the moncy to do that. 

Q: But you hasc money to go rt> Myrtle Beach for terl days? 

A: That was Ken's nsoney." 

fiun,c.cript oJ'A?ot~e~?!ljel- /6. 3004, !]em-ill$, pp. 57-6 I .  

Alrhough at the ti111c of t l~e  divorce and up011 rl~c iiiing ofrhl: Motion ro Cilnrige Residence 

of the Minor Child there was a subsrzzr~riul disparity in  he i~rcornes of Lyoell and Andrew, L.welI 

testified in suppan of ilcr motion that Ken I~ad a "subsrandnl incorne" &at would allow her to work 

pi-~rr-rin~e or not work ut nil. A reasonable reading ufthr  evidence is that.Lyne1l was the beneficiary 

of Ken's "substantial incanie" fur most of rht. tirne the ~Motiorl to Change Residence of the htlinar 

Child w:s pending before the Court. Ken's contributions to the family's finances are relevmf not 

bccriusc these conrributions itlc?-e(1se Lj~rre//S income, but because they r/ecr.c?ase h s .  otrei*crll 

c : ~ ~ ~ u r , v ,  and have a positivc effect on 11cr gentral financial randition. Unlcss and until Lyncll filly 

complies with the Corn's disco.i;ery ruling, the Court will have no choicc but to basc its ruling on 

rhc record cvidence available to the Court. 

Finally, Lynell's osscnion that Andrew's actions somehow delayed the Courfs decision on 

twr h10tio11 to Chmgc Resjdence of the Minor Child, as well ns its decision on the issue of'artomcys' 

fees----thercbycausirig 1->ncll to iueur ndriitiorlai nrrorney's fees-----is ~vithout merit. Through no 

fault of  his own, Andrew 11ad xcr cllange attorneys after thc filing nf' Lynell's Motion to Changc 

Residencc of rlle Ivlinur Child. In addition, despite Ly~~cll 's con tention tllar an out-wf-court 

settlement wot~lci h a w  b r ~ u g h t  tl11s n~attor r o  21 conclusion ~nuch sooner, Andrew was under no 
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obligarion to ssnle the matter out of court. The hlotion to Change Residence of the Minor CIlild 

w a s  filed by f!y~zcfl, and 110 credible evidence of bad faith on the part of Andrew i.11 opposirlg this 

l~torioa has been przsentcd ro tl~is Court. 

CONC1,IJSION 

Ul~less Ly13cll h l l y  complies with thc Court's Atigust 31,2006, discovery ruling not Inter 

titan Fehn~u~v 15. 200'7, the Co1~1-t will be IeR with no nlte.rnntivr: but to base ixs ationtey'y's fces 

decisiun strictly upon the record cvividt-ncc nvailahie to he Court (as surzrmarized above). 

1,ynzll's Morion for 1it.coasiderocion on Order for Discove~iy on Ren~and is tlcriiecj. 

Datcd at Minor, North Dakota, this 11"' day of January. 22007. 

BY THE COURT: 

Willi i~n~ W. klcLces 
District Judge 
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