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STATEMENT OF THE ISSUES PRESENTED FOR REVIEW

1. This case involves a challenge under three provisions of the Constitution

of North Dakota of a clause found in two subsections of the law governing the

North Dakota Wheat Commission. The challenged clause (which is identical in

both subsections) was adopted by the 2005 Legislative Assembly. Subsection 4

of N.D.C.C. §4-28-07 (applicable from July 1, 2005 to June 30, 2009) and

subsection 4 of N.D.C.C. §4-28-07.1 (applicable after July 1, 2009) provide that

the Wheat Commission shall expend funds at least equivalent to two mills of

wheat tax levies to contract for services on domestic wheat issues. These two

subsections also contain a restrictive clause requiring the Wheat Commission to

contract with only one or two trade associations that meet the requirements of the

restrictive clause. Only two entities meet this restrictive clause: the North Dakota

Grain Growers Association (“Grain Growers”) and the Durum Growers

Association of the United States, Inc. (“Durum Growers”). The restrictive clause

forbids the Wheat Commission from expending the two mills on contracts with

any other potential service providers.

2. The challenged clause (hereinafter "Trade Association Clause)" is: "The

Contracts may be with no more than two trade associations that are

incorporated in this state and which have as their primary purpose the

representation of wheat producers."

3. Four issues are presented for review:

1) Whether the Trade Association Clause is unconstitutional as a

special law in violation of Article IV, Section 13.



2

2) Whether the Trade Association Clause is unconstitutional as a

law granting special privileges and immunities in violation of

Article I, Section 21.

3) Whether the Trade Association Clause is unconstitutional as a

law making a gift in violation of Article X, Section 18.

4) Whether the North Dakota Farmers Union (NDFU) and the

Dakota Resource Council (DRC) have standing to contest the

constitutionality of the Trade Association Clause.

STATEMENT OF THE CASE

4. This declaratory judgment action arises as a result of the adoption of House

Bill 1518, by the Fifty-ninth Legislative Assembly, which amended N.D.C.C. §4-

28-07 and created N.D.C.C. §4-28-07.1. See 2005 N.D. Sess. Laws, ch. 70 as

codified in N.D.C.C. ch. 4-28, Wheat Commission.

5. As amended, N.D.C.C. §4-28-07(1) provides for a fifteen mill levy (“Wheat

Tax”) on all wheat grown in North Dakota, delivered into this state, or sold to a

first purchaser in North Dakota between July 1, 2005 through June 30, 2009.

Effective July 1, 2009, N.D.C.C. §4-28-07.1(1), reduces the mill levy from 15

mills to 12 mills.

6. Under both provisions, the Wheat Tax is collected by grain elevators, mills

and similar entities throughout the State via a deduction from the wheat

producers’ or other marketers’ gross proceeds from the value of the wheat

marketed, and is paid quarterly to the North Dakota Wheat Commission (“Wheat

Commission”), an agency of the State of North Dakota. Farmers may request
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refunds of the Wheat Tax if they meet certain requirements. See, generally,

N.D.C.C. ch. 4-28.

7. Both amended Section 4-28-07(4), and new Section 4-28-07.1(4) mandate that

the Wheat Commission “shall expend” two mills of the Wheat Tax for contracting

services on domestic wheat issues:

The Commission shall expend an amount at least
equal to that raised by two mills of the levy provided
for in this section to contract for activities related to
domestic wheat policy issues, wheat production,
promotion, and sales.

8. The challenged portion of the law – the “Trade Association Clause” –appears

in subdivision (4) of N.D.C.C. §4-28-07, and subdivision (4) of §4-28-07.1:

The contracts may be with no more than two trade
associations that are incorporated in this state and
which have as their primary purpose the
representation of wheat producers.

9. Plaintiffs filed a Complaint for Declaratory Judgment October 2, 2005, asking

the trial court to declare that the Trade Association Clause was unconstitutional.

(App. 4-13)1 The Complaint does not challenge the legislature’s decision to

increase the Wheat Tax to 15 mills effective July 1, 2005, or to dedicate two mills

of the Wheat Tax to domestic wheat issues.

10. The State served its Answer October 26, 2005, denying that the statutes were

in any way unconstitutional and interposing other defenses. (App. 14-18)

1 The Complaint also sought declaratory judgment on two open records/open meeting
issues regarding use of the funds by Grain Growers and Durum Growers, but this part of
the Complaint was withdrawn in February 2007 and is not an issue in this appeal. Docket
76.
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11. The State filed a Motion to Dismiss for Lack of Standing June 21, 2006, with

a supporting memorandum and affidavit, asserting that none of the plaintiffs had

standing. Docket 10, 12.

12. Plaintiffs filed a reply brief July 28, 2006, to the Motion to Dismiss for Lack

of Standing. Docket 16. Among the attachments to that Brief were the Affidavit

of Robert Carlson, President of NDFU, (App. 19-23) (without exhibits), and the

Affidavit of Mark Trechock, Staff Director of DRC, (App. 24-26) (without

exhibits).

13. Plaintiffs took the deposition of Neal Fisher, the representative designated by

the State pursuant to N.D.R.Civ.P. Rule 30(b)(6) on August 28, 2006. (App. 296-

300)

14. The State served a Reply Brief in Support of Motion to Dismiss for Lack of

Standing August 8, 2006. Docket 18.

15. On September 18, 2006, the trial court held the hearing on the State’s Motion

to Dismiss for Lack of Standing. Docket 20

16. The trial court issued an Order dated October 6, 2006 finding that the

individual plaintiffs had standing as taxpayers because they had paid the wheat

tax, but that neither NDFU nor DRC had standing because the record did not

show that they had obtained or tried to obtain contracts with the Wheat

Commission in the past. (App. 27-29.)

17. The State filed a Motion for Summary Judgment October 30, 2006, with a

brief and supporting documents, requesting that all counts be dismissed. Docket

38, 39.
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18. Plaintiffs filed a Cross Motion for Summary Judgment January 11, 2007,

supported by a brief that also opposed the State’s Motion for Summary Judgment.

Docket 56, 57. Affidavits by Sarah Vogel and Beth Baumstark, with attached

exhibits, were filed with the Cross Motion and brief. Vogel Aff., (App. 30-324);

Baumstark Aff., (App. 325-369.)

19. On January 19, 2007, Plaintiffs filed a Motion to Revise or Amend the Order

issued October 6, 2006 asking the trial court to reverse its earlier decision that

NDFU and DRC did not have standing. Docket 63. The State responded to this

Motion February 2, 2007, Docket 65, with Plaintiffs filing a reply brief February

9, 2007. Docket 67. The trial court did not issue a ruling on this motion.

20. The State filed a combined brief February 13, 2007 on the competing motions

for summary judgment. Docket 72.

21. Plaintiffs served a motion February 20, 2007 to delete Counts IV and IV

(which sought declaratory judgment as to the open records/open meetings law’s

application to the two trade associations receiving the funds under the Trade

Association Clause. Docket 76. The trial court did not issue a ruling on this

motion.

22. Plaintiffs filed their final reply brief February 21, 2007 in support of their

Cross Motion for Summary Judgment. Docket 78.

23. Also on February 21, 2007, the trial issued an Order for Summary Judgment

in favor of the State of North Dakota, and denying Plaintiffs’ Cross Motion for

Summary Judgment. (App. 370-378)
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24. The Judgment of Dismissal was entered March 12, 2007, Docket 82, with

Notice of Entry of Judgment served March 22, 2007. Docket 84.

25. On May 10, 2007, Plaintiffs/Appellants filed a timely Joint Notice of Appeal.

(App. 379)

STANDARD OF REVIEW

26. Whether a trial court properly granted summary judgment is a question of law

subject to de novo review. Minn-Kota Ag. Products, Inc. v. Carlson, 2004 ND

145, ¶5, 684 N.W.2d 60. In this de novo review, all evidence must be viewed in

the light most favorable to the party opposing the motion, and that party will be

given the benefit of all favorable inferences that can reasonably be drawn from

the evidence. Matter of Estate of Stanton, 472 N.W.2d 741, 743 (N.D. 1991).

27. Because this is a challenge to the constitutionality of a law, four of the five

justices must concur in a decision that the law is unconstitutional. N.D. Const.

Art. VI, §4. Statutes carry a strong presumption of constitutionality. Southern

Valley Grain Dealers’ Ass’n v. Bd. of County Comm’rs, 257 N.W.2d 425, 434

(N.D. 1977). Whether the statute is constitutional is a question of law fully

reviewable on appeal. Hoffner v. Johnson, 2003 ND 79, ¶8, 660 N.W.2d 909.

ARGUMENT

I. N.D.C.C. §§04-28-07(4) and 4-28-07.1(4) that Mandate the Wheat
Commission to Contract with Only Two Specific Trade Associations
(“The Trade Association Clause”)Are Unconstitutional Special Laws
in Violation of Article IV, Section 13.

28. Article IV, Section 13 of the Constitution of North Dakota provides:

The legislative assembly shall enact all laws
necessary to carry into effect the provisions of this
constitution. Except as otherwise provided in this
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constitution, no local or special laws may be enacted,
nor may the legislative assembly indirectly enact
special or local laws by the partial repeal of a general
law but laws repealing local or special laws may be
enacted.

A. Leading North Dakota Cases Require Examination of the Effect of the Law, Not
Just Its Language, to Determine if It Is a Special Law.

29. North Dakota’s prohibition against special laws has been an integral part of its

constitutional fabric since before statehood. See, e.g., Smith v. Adams, 130 U.S.

167 (1889) (special laws were illegal in the Dakota Territory.) In Vermont Loan

& Trust Co. v. Whithed, 49 N.W. 318, 320 (N.D. 1891), the Court defined the

difference between a special law and a general law. “‘A statute relating to

persons or things as a class is a general law; one relating to particular persons or

things of a class is special.’… ‘Special laws are those made for individual cases,

or for less than a class requiring laws appropriate to its peculiar condition and

circumstances.’” (Internal citations omitted.)

30. The legislature power’s to classify persons and subjects is limited:

It is not an arbitrary power, waiting the will or the
whim of the legislature. Its exercise must always be
within the limits of reason, and of a necessity more or
less pronounced. Classification must be based upon
such differences in situation, constitution, or
purposes, between the persons or things included in
the class and those excluded therefrom, as fairly and
naturally suggest the propriety of and necessity for
different or exclusive legislation in the line of the
statute in which the classification appears.

Id. (internal citations omitted.)

31. From the earliest days, the Court recognized that a special law masquerading

as a general law is unconstitutional. In Edmonds v. Herbrandson, 50 N.W. 970,
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973 (N.D. 1891), the Court held that a law general on its face is unconstitutional if

it operates as a special law. The Court emphasized the inquiry must be to the

effect of the law and observed that unless the Court carefully reviews the effect of

artful legislative drafting, the prohibition against special laws would become

ineffective.

So far as this particular provision of the constitution
against special legislation is concerned, it is
immaterial that the act is general in form. The
question is always as to its effect. Any other doctrine
would render nugatory the prohibition of the
fundamental law against special legislation. Under the
guise of statutes general in terms, special legislation,
in effect, could be adopted with no inconvenience,
and the evil to be extirpated would flourish
unchecked. Statutes general in terms have been
adjudged void as special legislation, because they
could operate only upon a part of a class. The
authorities are explicit upon this question.

Id.

32. In Angell v. Cass County, 91 N.W. 72, 73 (N.D. 1902), the Court stated:

“under well-settled rules of statutory construction, [a law], which, so to speak,

masquerades as a general law, is in fact and in its practical operation a special

law… and, as such, falls squarely under the ban of the constitution.”

33. By 1917, the Court recognized that any determination of whether a law is a

“special law” requires significantly more than a cursory review of its form, stating

that there was “no doubt” that a law “general in its form, but special in its

operation, violates a constitutional inhibition of special legislation as much as if

special in form.” McDonald v. Hanson, 164 N.W. 8, at 12-13 (N.D. 1917).
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34. These special law cases, despite their age, are still sound precedent and are

cited in modern times. See, e.g., Bourchard v. Johnson, 555 N.W.2d 81 (N.D.

1996), MCI Telecommunications v. Heitkamp, 523 N.W.2d 548, 552 (N.D. 1994)

and Best Products Co., Inc. v. Spaeth, 461 N.W.2d 91, 99 (N.D. 1990).

35. This Court has recently stated that a classification that is written to address

only one or two entities in a “class” would likely run afoul of the constitutional

provision against special laws. See, e.g., Morton County v. Henke, 308 N.W.2d

372, 378 (N.D. 1981) (a classification of only two counties would create serious

doubts as to constitutionality); Bouchard, 555 N.W.2d at 88 (if classification had

been of only one ski resort, the law would have been a special law.) Although

these statements are dicta, they are nevertheless very instructive under the facts of

this case, where the law was written in such a way that only two potential

providers of services on domestic wheat policy issues would qualify under the

restrictive classification.

36. In granting summary judgment for the State, the trial court failed to apply the

type of searching analysis required by the special law jurisprudence of North

Dakota. Indeed, the trial court failed to consider the actual classification, but

incorrectly asserted that the Trade Association Clause was not a special law

because it “applies equally to all trade associations incorporated in North Dakota,

which is the class chosen by the Legislature.” Order for Summary Judgment,

(App. 379)

37. Even though the sponsors wrote the Trade Association Clause in ostensibly

neutral language (“no more than two trade associations that are incorporated in
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this state and which have as their primary purpose the representation of wheat

producers”), this wording is simply the type of artful drafting under which special

laws can masquerade and hide their actual nature. The evidence presented to the

trial court and summarized below in Subsections B, C, and D compels a finding

that the Trade Association Clause has the effect of a special law and therefore is

unconstitutional.

B. The Wheat Commission’s Administrative Construction of the Trade Association
Clause Establishes that the Trade Association Clause Is a Special Law.

38. “So far as this particular provision of the constitution against special

legislation is concerned, it is immaterial that the act is general in form. The

question is always as to its effect.” Edmonds, 50 N.W. at 973. There really can be

no doubt that the Trade Association Clause has the effect of a special law “made

for individual cases.”

39. The effect of the Trade Association Clause’s language is to exclusively

dedicate funds generated by two mills of the Wheat Tax to contracts with Grain

Growers and Durum Growers, and to no other entity or person. This effect is

plainly shown by the Wheat Commission’s administrative construction of the

Trade Association Clause.

40. The Wheat Commission confirmed at a meeting shortly after the 2005

legislature adjourned that the effect of the law was that only Grain Growers and

Durum Growers were eligible for contracts utilizing the two mills. The June 13-

14, 2005 Minutes of the Wheat Commission stated that the 2005 legislation

“mandates two mills for the N.D. Grain Growers Association and the U.S.

Durum Growers Association.” (Emphasis added.) (App. 331)
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41. The Wheat Commission’s Annual Report to Producers for 2004-2005

expressly states that the law “directs” $520,000 per year to Grain Growers and

Durum Growers. In the section captioned “Domestic Policy,” the Annual Report

states:

The 2005 state legislature approved an increase to the
North Dakota wheat check off of five mills or one-
half cent per bushel. The legislation directs two mills,
or 40 percent of the increase, budgeted at $520,000 in
2005-2006, for the North Dakota Grain Growers and
U.S. Durum Growers associations to address
domestic policy issues.

(Emphasis added.) (App. 302)

42. The same effect – to restrict contracts using the two mills to Grain Growers

and Durum Growers – was acknowledged several times by Neal Fisher, the

N.D.R.Civ.P. Rule 30(b)(6) Representative of the State. See, e.g. (App. 299, lines

22-25); (App. 300, lines 1-5):

Q. And none of those contracts [with WETEC or Wheat
Foods Council] or the money that you contract with for
NDSU for research purposes, none of that comes out of
this two mills, does it?

A. That’s correct. That’s correct. Those two mills are
specific.

Q. For these two groups [Grain Growers and Durum
Growers]?

A. Yes. I think that’s the way – the legislation is pretty
clear on that.

43. Even the Attorney General’s office asserted during the Rule 30(b)(6)

Deposition that the legislature, not the Wheat Commission, selected the two

contractors. See (App. 298, lines 9-24):

Q. Did any legislators ever raise any questions with you in
terms of whether any of this money would go to any
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other groups other than the Grain Growers or Durum
Growers?

A. A. No, I don’t think so.
Q. Did you consider whether you would get the same or as

beneficial results if you contracted directly with
NAWG [National Association of Wheat Growers]
rather than through Grain Growers and Durum Growers
to provide these services?

A. MR. MANN: I’ll object to this one, too, on the lines
that it’s not really relevant what Mr. Fisher or the
Commission thought. I mean, the legislature is the one
that made this determination on who to contract with.
But if you can answer her, go ahead.

C. The Legislative History of House Bill 1518 Establishes that the Trade Association
Clause Is a Special Law.

44. In determining the effect of the Trade Association Clause, it is appropriate to

also examine the legislative history of H.B. 1518. See, e.g., Whithed, 49 N.W. at

323: “[w]e have the undoubted right, and it is our solemn duty … to effect the

clear intent and purpose of the legislature in its enactment, although such

construction may require us to place a limitation upon the language used.”

(Internal citations omitted.)

45. “‛The statements of individual legislators … can be given effect if they are 

consistent with statutory language and other legislative history which justifies

reliance upon them as evidence of legislative intent.’” Little v. Tracy, 497 N.W.2d

700, 705 (N.D. 1993) (internal citations omitted)

46. The legislative history, which is based in part on the language of the law prior

to the 2005 amendments, shows that the ostensible neutrality of the Trade

Association Clause is simply a “masquerade”.

47. Between July 1, 2003 and the effective date of 2005 N.D. Sess. Laws, ch. 70,

subsection 5 of N.D.C.C. §4-28-07 provided that the Wheat Commission could
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contract with Grain Growers and Durum Growers for funds up to two mills.

However, the law gave the Wheat Commission discretion on whether to contract

with Grain Growers and Durum Growers and to decide the amounts of any

contracts. See, 2003 Session Laws Ch. 59.

48. In 2005 the legislature removed the Wheat Commission’s discretion through

enactment of the Trade Association Clause. Now at least two mills of the Wheat

Tax is specifically dedicated to Grain Growers and Durum Growers.

49. On February 4, 2005 the House Agriculture Committee considered H.B. 1518

with amendments that “clarified” the bill. After the amendment, H.B. 1518

provided that the Wheat Commission “shall expend an amount at least equal to

two mills to contract for activities related to domestic wheat policy issues, wheat

production, promotion, and sales. The contracts may be with no more than two

trade associations that are incorporated in this state and which have as their

primary purpose the representation of wheat producers.” (App. 191)

50. Fiscal Notes on H.B. 1518 submitted by the Wheat Commission before and

after the House amendment show that the Wheat Commission consistently

understood H.B. 1518 to limit the eligible contractors to Grain Growers and

Durum Growers. (App. 80, 82, 84-86) Each Fiscal Note provides “Under this

proposal, two mills or 13.3 percent ($1,124,000) of the potential total gross

revenue produced by the 15 mill checkoff would be allocated to two wheat trade

associations incorporated in North Dakota under contracts for specific services.”

That the Wheat Commission understood that Grain Growers and Durum Growers

were the only “two wheat trade associations” is shown by the next sentence: “The
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NDWC has had ongoing contractual agreements with these associations since

1989.” It is a matter of public record that the Wheat Commission had contracted

with Grain Growers and Durum Growers for a number of years. The Wheat

Commission publishes an Annual Report and a biennial report to the legislature

showing the entities with which it contracts. See, e.g., Report to 2005 legislature

on entities with which Wheat Commission contracted in the 2003-2005 biennium,

including Durum Growers and Grain Growers (App. 274-276); testimony of

Wogsland “funding.through check off dollars ahs existed since the mid 1980’s”

(App. 227); chart showing “regular” contracts with Grain Growers for $40,000 to

$50,000 per annum prior to 2005 and for $426,000 in 2005 (App. 338); pre-2005

contracts (App. 339-353); chart showing “regular” contracts with Durum Growers

for $26,000 to $30,000 per annum prior to 2005 and for $93,600 in 2005 (App.

354); pre-2005 contracts (App. 355-369).

51. At the House Agriculture Committee hearing, Mr. Wogsland, Executive

Director of Grain Growers and Durum Growers, explained why he felt that the

“designation of two mills for the North Dakota’s Wheat Commission’s use in

contracting with the North Dakota Grain Growers Association and the U.S.

Durum Growers Association regarding domestic policy issues is so critically

important.” (App. 226) (emphasis added.) Commenting on the bill as amended,

he testified: “Is this a mandate? Absolutely.” (App. 227) (emphasis added.)

Wogsland assured the Committee that Grain Growers and Durum Growers would

“account” for the way contract dollars were spent and would not slack off on

seeking memberships despite the influx of state dollars. Id.
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52. Most witnesses (many of whom were members of Durum Growers and Grain

Growers) testified in support of the dedication and the mandate. However,

various members of the public opposed the “mandate.” The representative of

Plaintiff NDFU testified against the bill, objecting to removal of authority to

select contractors from elected members of the Wheat Commission. (App. 230-

232) With regard Mr. Wogsland’s claims that only Grain Growers and Durum

Growers represented wheat farmers, NDFU pointed out that “North Dakota

Farmers Union and many other farm organizations also represent North Dakota

Wheat producers.” (App. 231) DRC testified against the bill. (App. 187, 233)

Plaintiff Jim Teigen, testified “It is wrong to take public monies, such as the

wheat tax, and give it to private organizations.” (App. 238) Marcy Svenningsen,

testifying on behalf of herself and her husband Plaintiff Greg Svenningsen stated:

“I feel the Wheat Commission is abdicating some of their responsibility by

agreeing that 2 mils would be given directly to the grower groups;” and that

concern about accountability for tax dollars because the grower groups’ “fiscal

house wasn’t very well in order” (referencing the previous executive director’s

embezzlement). (App. 211-212) Plaintiff Deb Lundgren testified that the

constitutionality of the funneling of money to the two trade associations must be a

matter of concern. (App. 235-236)

53. H.B. 1518 as amended and “clarified” was passed by the House on February

16, 2005 and sent to the Senate February 23, 2005. (App. 62, entries for 2-04, 2-

14, 2-15, 2-16, 2-23-05)
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54. At the Senate Agriculture Committee, there was no pretense that the two mills

could ever be contracted to any entity or person other than Grain Growers and

Durum Growers. The prime sponsor of H.B. 1518, Representative Eugene

Nicholas, Chairman of the House Agriculture Committee, opened the Senate

Agriculture Committee on February 25, 2005, by flatly stating: “The bill

allocates 2 mills to the North Dakota Grain Growers and the Durum

Growers.” (Emphasis added.) (App. 90)

55. Mr. Wogsland presented written testimony to the Senate Agriculture

Committee on February 25, 2005 (App. 225-228) and to the Senate

Appropriations Committee on March 15, 2005 (App. 262-265). At both

committee hearings, Mr. Wogsland posed and answered three questions.

56. At both hearings, he asked, “Is this a mandate?”, and then answered the

question, “Absolutely.” (App. 227, App. 264) Second, he asked, “is there

accountability?” and answered yes, that the two groups would appear before the

next legislature and present their accomplishments. Id. On the subject of

accountability, Senator Flakoll asked if Mr. Wogsland “would be opposed to an

amendment that, as a caveat to receiving the funds, his organizations [Grain

Growers and Durum Growers] would be required to appear before the legislature

to present a report,” and Mr. Wogsland answered, “they would welcome it, they

welcome openness and transparency.” (App. 94) Third, he asked “Why should

this money go to NDGGA and USDGA?” He told the Agriculture Committee:

“There are only 2 wheat specific farm organizations in this state, thus the directive

in the legislation.” (App. 227) He told the Appropriations Committee: “I will
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remind the committee that these are wheat check off dollars and no other

organizations in North Dakota are wheat and durum specific.” (App. 264) (As

discussed later at pages 20-22, these assertions are not accurate.)

57. In testimony before the Senate Appropriations Committee, Mr. Wogsland

posed and answered a fourth question: “What will NDGGA and USDGA do with

all the money?” His answer to that question makes clear that the bulk of the

Wheat Tax moneys were intended to support Grain Growers’ and Durum

Growers’ “current intended level of operations”:

Fourth, what will NDGGA and USDGA do with all
the money? Funding between the NDWC and the
grower Associations has existed since the mid 80s.
The budget presented to the NDWC this year for
NDGGA was $322,000; for USDGA, the budget was
$140,000. Additionally, the NAWG [National
Association of Wheat Growers] dues, which the
Associations will assume from the NDWC upon
implementation of this bill, are $119,000 this year and
are slated to be between $113,000 and $128,000 for
2005. As you can see, the Associations will still need
a membership base as well as other outside income
sources in order to meet its current intended level of
operations.

(App. 265)

58. During the Senate hearings, it is apparent that legislators who participated in

the debate on both sides of the issue knew that if H.B. 1518 passed, only Grain

Growers and Durum Growers would be eligible for the two mills dedicated for

domestic policy work. In a discussion of post biennium “accountability” reports,

Senator Klein said “the Wheat Commission, the Grain Growers and the Durum

Growers would give their separate reports, bringing forth what they have done

[during the 2005-2007 biennium.]” (App. 113) Senators Erbele and Klein
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discussed the anticipated reporting by Grain Growers and Durum Growers and

indicated that if they would not come to a subsequent legislature to report, they

would thereafter have a change in their funding or receive “zero.” (App. 113)

During the Senate Agriculture Committee hearing, the Committee defeated an

amendment by Senator Warner (App. 213-214) to change the “shall” expend to a

“may” expend which would have made the transfer of the two mills discretionary.

In Senator Warner’s words, “It allows some oversight and some accountability by

an electoral body over a contracted service.” (App. 213)2

59. During the debate on Senator Warner’s amendment, Senator Taylor supported

the amendment, saying: “We have opened up the box where we are taking public

money and distributing them to private groups.” He urged that the “more

democratic process” of having the elected members of the Wheat Commission

decide on contracts would be preferable. In rebuttal, Senator Flakoll stated that

one advantage of the bill’s language saying that the funds “shall” go to the two

groups was that it gives the two groups “a better handle on what funding they

have to work with.” (App. 144)

60. Other legislators also expressly recognized the money was going to Grain

Growers and Durum Growers. See e.g. Representative Mueller’s dialogue with

President of Grain Growers (App. 73); Senator Klein (App. 95); Senator Taylor,

asking about number of wheat farmers in Grain Growers (App. 100); Senator

2 Senator Warner’s testimony, like many others, refers to the embezzlement by the prior
executive director of the two groups by referencing their “recent problems”, thereby
making clear that he was referring to the Grain Growers and Durum Growers specifically.
Grain Growers also testified on this embezzlement, asserting all such issues were in the
past. (App. 99) See also Docket 55, Exh. 12.
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Klein, asking if Durum Growers would share resources with Grain Growers (App.

102); Senator Taylor, asking about number of wheat farmers in Durum Growers

(App. 102); Senator Taylor, asking about budgeting and presentations by Grain

Growers and Durum Growers (App. 104); Senator Flakoll, asking about audits of

Grain Growers (App. 108); Senator Taylor, following up to ask if the “grower

groups” would be audited by Wheat Commission auditor (App. 109); Senator

Klein, Grain Growers and Durum Growers would present reports (App. 113);

Senator Andrist, asking if “funding of the Grain and Durum growers [had] come

out of the House” (App. 121); Senator Krauter’s, dialogue with Wogsland as to

the need to “cement into law” funding for Grain Growers and Durum Growers.

(App. 123)

61. Explicit references to Grain Growers, Durum Growers by the opponents and

proponents of the Trade Association Clause are too numerous to list. See full

legislative history of H.B. 1518. (App. 56-295)

62. In summary, the legislative history of H.B. 1518 establishes that the Trade

Association Clause is either an overt special law or is a special law masquerading

as a general law.

D. The Legislature’s Implied Repeal of Chapter 54-44.4 the State
Purchasing Practices Act, as to Contracts Entered Pursuant to the
Trade Association Clause Further Establishes that the Trade
Association Clause Is a Special Law.

63. In addition to the prohibition against enactment of special laws, Article IV,

Section 13 of the North Dakota Constitution provides that the legislature may not

“indirectly enact special or local laws by the partial repeal of a general law.” The

Trade Association Clause is an unconstitutional partial repeal of competitive
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bidding laws required by the State Purchasing Practices Act, N.D.C.C. ch. 54-

44.4.

64. As part of its general powers, the Wheat Commission is granted broad

authority to contract with “any person, firm, corporation, limited liability

company or association” and to employ “personnel, employees and agents” as it

deems necessary to conduct the affairs of the Commission. N.D.C.C. §4-28-

06(4), (6). As an executive branch agency, the Wheat Commission’s exercise of

this purchasing authority is subject to the State Purchasing Practices Act, and in

particular to N.D.C.C. §54-44.4-02.1 “All services … purchased by an agency …

in the executive branch of state government must comply with the standards and

guidelines for procurement of services established by the office of management

and budget.” These OMB standards and guidelines include the “competitive

bidding process” provided by N.D.C.C §54-44.4-05(a)(1). See, also, N.D.

Admin. Code, ch. 4-12-04 “Ethics of Public Procurement,” and N.D. Admin.

Code §4-12-04-02 (requiring the “highest practicable degree of full and fair

competition.”)

65. The Trade Association Clause, however, mandates that the Wheat

Commission annually spend over a half million dollars in Wheat Taxes without

any competitive bidding at all. Only Grain Growers and Durum Growers qualify,

and no other bidders are allowed to obtain contracts using the two mills.

66. The State Purchasing Practices Act applies “unless otherwise provided by

law.” N.D.C.C. §54-44.4-01. N.C.C.C. §54-44.4-02 lists ten exceptions, none of

which apply here. Further, the legislature may enact specific laws to exempt
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particular purchases of commodities or services. When such an exemption is

needed, the legislature does so explicitly. See, e.g, 2005 N.D. Sess Laws, ch. 428,

§1, codified at N.D.C.C. §50-24.1-28 (exempting particular consultant services

from Chapter 54.44.4); 2005 N.D. Sess Laws, ch. 482, §1, codified at N.D.C.C.

§54-10-29(1)(c) (exempting particular information security system specialist

services from Chapter 54-44.4). No such exemption occurred with regard to the

services for domestic wheat issues that are the subject of the Trade Association

Clause.

67. Under the Trade Association Clause, the Wheat Commission entered into

contracts with Grain Growers and Durum Growers without engaging in any

bidding at all. See, Answer, Par. 17: “[The State] Admits the allegation in

paragraph 21 that neither the NDGGA nor the USDGA were required to bid for

the contracts entered into with the Wheat Commission.” (App. 18)

68. The effect of the Trade Association Clause is to indirectly enact a special law

by the implicit repeal the State Purchasing Practices Act for services contracted

from two mills of the Wheat Tax for domestic wheat policy services.

69. In summary, whether this Court analyzes the Trade Association Clause as an

overt special law, as a special law masquerading as a general law, or as a special

law created by an implied repeal of a general law, the result is the same. It is

unconstitutional because it violates Article IV, Section 13 of the North Dakota

Constitution and must be declared void.
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II. The Trade Association Clause Is an Unconstitutional Law Granting
Special Privileges and Immunities to Grain Growers and Durum
Growers is in Violation of Article I, Section 21.

70. Article I, Section 21 of the Constitution of North Dakota, often called the

equal protection clause, provides:

No special privileges or immunities shall ever be
granted which may not be altered, revoked or
repealed by the legislative assembly; nor shall any
citizen or class of citizens be granted privileges or
immunities which upon the same terms shall not be
granted to all citizens.

71. A law is not in violation of this section “as long as the law operates alike on

all members of a class including all persons similarly situated.” State for Benefit

of Workmen's Compensation Fund v. E. W. Wylie Co., 58 N.W.2d 76, 84 (N.D.

1953.) A classification must be based on a “proper and justifiable” distinction.

Id. A classification cannot be simply plausible, it must be “based upon some

reasonable grounds, some difference which bears a just and proper relation to the

attempted classification and is not a mere arbitrary selection.” Christman v.

Emineth, 212 N.W.2d 543, 555 (N.D. 1973), (internal citations omitted.) See,

also, Bratberg v. Advance-Ruemely Thresher Co., 238 N.W. 552, 561 (N.D.

1931) (a classification was reasonable that applied equally to “all” buyers and

“all” sellers “in the same way.”)

72. When the reasons for a statute are articulated, the courts may review the

legislative history to determine the “evils and objectives at which the legislation

was aimed.” See, State v. Knoefler, 279 N.W.2d 658, 661-665 (N.D. 1979). See

also, 2001 N.D. Att’y Gen. Op. L-07 (stating that reasonableness of classification
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is based on whether it has some reason relating to the legislation’s documented

purposes based on the legislative history).

73. H.B. 1518 was introduced to “allocate two mills to the North Dakota Grain

Growers and the Durum Growers.” Testimony of Representative Nicholas,

February 25, 2005, (App. 116) The rationale for this dedication, as articulated by

Mr. Wogsland, and others was that there are only two wheat specific farm

organizations in this state and no other organizations in North Dakota are wheat

and durum specific. The law provided the two associations must “have as their

primary purpose the representation of wheat producers.”

74. Examination of this rationale, however, does not show the “proper and

justifiable” relationship between the overall purpose of the expenditure (“to

contract for activities related to domestic wheat policy issues, wheat production,

promotion and sales”) and the restriction on which entities can provide such

services.

75. The wheat-specific rationale entirely fails regarding Grain Growers. Grain

Growers was originally incorporated in 1967 under the name “North Dakota

Wheat Producers.” (App. 304-309) However, it abandoned that name and its

wheat-specific mission when it officially changed its name to “North Dakota

Grain Growers Association.” At the time H.B. 1518 was being considered, the

primary purpose listed by Grain Growers in its official corporate report to the

Secretary of State was much more generic: “To promote grain products.” (App.

303) (2005 Corporate Report to Secretary of State.) Further, Grain Growers,

both before and after adoption of H.B. 1518, entered into contracts with the North
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Dakota Barley Council which asserted “Whereas the NDGGA was organized for

the broader purpose of promoting the use and development of all grain and all

products….” (July 2003 contract for $40,000) (App. 316) and “the Grain Growers

was organized for the broader purpose of promoting the use and development of

wheat and barley and related products.” (July 2005 contract for $40,000). (App.

313) These statements contradict Wogsland’s assertion that Grain Growers, is

What Specific show that there is not a “proper and justifiable” relationship

between the selection of the Grain Growers and its “primary purpose.” It, among

many other farm groups, including NDFU and DRC, represents wheat producers,

but apart from its original incorporation documents there is nothing to indicate

that its “primary purpose” is specific to wheat.

76. In Best Products Co., 461 N.W. at 99, this Court discussed the absence of a

“just and proper” rationale for the classification used in Edmonds. The Court

stated: “The reason for the classification, time, bore no relationship to the

statutory purpose, preventing waste. The classification was not ‘natural,’ but was

‘artificial,’ and did not ‘stand upon some reason, having regard to the character of

the legislation.’” Applying that same line of reasoning here, the reason for the

classification – that Grain Growers is “wheat specific” or has as its “primary

purpose” the representation of wheat farmers – is not “natural”. Rather, it is an

“artificial” and false rationale.

77. The assertion that Durum Growers is a corporation “incorporated in this state”

and which has as its “primary purpose the representation of wheat producers” is

literally true. However, the wheat producers who pay the Wheat Tax are North
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Dakota wheat producers and Chapter 4-28 is for their explicit benefit. See,

N.D.C.C. §4-28-01 (purpose of Chapter is “with the objective of stabilizing and

improving the agricultural economy of the state.”); N.D.C.C. §4-28-02(5)

(definition of “producer” (landowner or tenant engaged in growing wheat).

Durum Growers is a corporation organized and dedicated in 1978 for the purpose

of promoting United States grown durum wheat. (App. 317) There is no

mention of North Dakota durum wheat farmers in its Article of Incorporation. Id.

Thus, the reason for the classification – that Durum Growers is incorporated in

North Dakota for the primary purpose of representation of North Dakota durum

wheat producers – is artificial and not natural.

78. But an even more important reason for finding the classification unreasonable

is that the dedicated purpose for the two mill levy is to provide “activities related

to domestic wheat policy issues, wheat production, promotion, and sales” urgently

needed by North Dakota wheat farmers.

79. It is the longstanding public policy of the State of North Dakota to use

competitive purchasing practices. This policy existed long before the adoption of

N.D.C.C. ch. 54-44.4, or its application to services. See, e.g., Melland v.

Johanneson, 160 N.W.2d 107, 111 (N.D. 1968). As a matter of law and public

policy, North Dakota wheat producers are better off with competitive bidding for

services worth millions from a pool including all potential qualified providers,

than if all the funds are simply awarded on a non-competitive basis to just Grain

Growers and Durum Growers.
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80. The question for this Court is whether the classification in the Trade

Association Clause of potential providers of services for “domestic wheat policy

issues, wheat production, promotion, and sales” is a reasonable classification if it

limits the providers to only Grain Growers and Durum Growers. Plaintiffs submit

that it is not reasonable. This narrow classification does not “‘stand upon some

reason, having regard to the character of the legislation.” The purpose of this law

is to procure services urgently needed by wheat farmers. Limitation of potential

providers of these services is not reasonable under the public policy, laws, and

Constitution of this State.

81. Because of this restrictive classification, the Wheat Commission cannot

consider as potential providers of services any other farm and agricultural

organizations that also represent North Dakota wheat farmers and work on wheat

issues. Two examples of such organizations are DRC and NDFU, each of which

has a long record of accomplishments regarding domestic wheat policy work. See

Affidavit of Robert Carlson, (App. 19-23); Affidavit of Mark Trechock, (App.

24-26), testimony of NDFU (“North Dakota Farmers Union and many other farm

organizations also represent North Dakota Wheat producers.”) (App. 231.) The

Wheat Commission’s 2005 Report to the legislature (App. 268-283) lists the

Wheat Commission’s Advisory Committee. (App. 273) The North Dakota Farm

Bureau, NDFU, and North Dakota Grain Dealers Association are members of that

Committee and are relied upon by the Wheat Commission to develop its priorities

on domestic wheat policy issues. Yet these three associations are ineligible to

become contractors.
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82. Because of this restrictive classification, the Wheat Commission cannot

consider national wheat groups if they are not incorporated in North Dakota. Mr.

Fisher stated in his deposition that the people best equipped to work on domestic

market development work at an entity known as the “Wheat Foods Council.”

(App. 299) Yet the Wheat Foods Council as an entity is ineligible, because it is

not incorporated in North Dakota, and its employees are also ineligible because

they are individuals and not trade associations.

83. Because of this restrictive classification the Wheat Commission can not tap

into the expertise of the nationally and internationally preeminent economic and

agricultural policy specialists at NDSU’s Center for Agricultural Policy and Trade

Studies for research on domestic issues. Neither the Center nor its employees are

a “trade association.”

84. This classification further prohibits consideration of NDSU, other

Universities, private corporations, “think tanks” or law firms, none of which are

“trade associations.”

85. None of the foregoing exclusions (and many others that could be listed if there

were time and space) “’stand upon some reason having regard to the character of

the legislation’”. The Trade Association Clause does not allow the Wheat

Commission to consider the potential contractor’s ability, resources, affordability,

availability, or competitiveness in entering into contracts utilizing the two mills.

It “must” spend at least the full two mills (approximately $1,124,000 per

biennium) on Durum Growers and Grain Growers. The Trade Association Clause
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is purely and simply a special privilege provided to Grain Growers and Durum

Growers.

III. The Trade Association Clause Operates as an Unconstitutional
Gift to Grain Growers and Durum Growers in Violation of Article
X, Section 18.

86. Article X, Section 18 of the Constitution of North Dakota (commonly called

the “gift clause”) states:

The state, any county or city may make internal
improvements and may engage in any industry,
enterprise or business, not prohibited by Article XX
of the constitution, but neither the state nor any
political subdivision thereof shall otherwise loan or
give its credit or make donations to or in aid of any
individual, association or corporation except for
reasonable support of the poor, nor subscribe to or
become the owner or capital stock in any association
or corporation.

A. The Trade Association Clause Makes an Implicit Gift to Grain
Growers and Durum Growers Because It Eliminates Competitive
Bidding.

87. The Court has found that the gift clause is violated not only by an outright

gift, but also when the State parts with its property for less than the full value it

could have received. Two cases arising out of the “Great Depression” illustrate

the principle that there must be a correlation between the funds paid to the State

and the value of the property sold by the State and unless there is such a

correlation, the difference is an unconstitutional gift. These cases are Herr v.

Rudolf, 25 N.W.2d 916 (N.D. 1947), and Solberg v. State Treasurer, 53 N.W.2d

49 (N.D. 1952).

88. Herr involved the sale of farm land by the Industrial Commission. During the

Great Depression, Rudolf (father) owned farm land financed by the Bank of North
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Dakota. He became delinquent and lost his farm through foreclosure. The land

then became an asset of the State and backed a state bond fund. In 1943, the

legislature passed a bill that allowed the Industrial Commission to sell lands

acquired through foreclosures to certain descendants of the original owner at the

appraised value. If no such descendant purchased the land, the land could be sold

at public auction. When offered the property, the son of Rudolf offered to buy his

father’s land at the appraised value of $2500, and the Industrial Commission

agreed that it would sell him the land. Herr was a neighbor who also wanted the

land. Herr made an offer to purchase the land for $100 more than the appraised

value and said he would pay more if it came up at public auction. The State

rejected Herr’s offer. Herr sued the Industrial Commission to enjoin the sale to

Rudolf’s son at the appraised value. The Court ruled that the law authorizing a

sale at appraised value was an unconstitutional gift to the purchaser, because the

state could have received more money by use of a competitive sales process.

89. The Court held that “by eliminating competitive bidding, [the classification]

lessens, if it does not destroy, the probability of realizing the best possible price

obtainable.” Herr, 25 N.W.2d at 921. Further, by granting the right to buy the

land at a private sale rather than a public sale, there would be less likelihood of

having multiple competitive bidders and the legislative purpose of sale of the land

at a better price is lessened. “Manifestly, there is less probability of the lands

being sold and restored to the tax lists when the members of the narrow class

created by the statute are privileged to buy at the appraised price without

competition.” Id. at 921.
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90. As in Herr, the legislature “by eliminating competitive bidding, lessens, if it

does not destroy, the probability of realizing the best possible price obtainable”

from the funds derived from the two mills of the Wheat Tax dedicated to contracts

on domestic wheat issues. In effect, the legislature allows, on an annual basis, a

“private sale” of a half-million dollars worth of domestic wheat contract services

by only allowing Grain Growers and Durum Growers to contract to provide such

services. No competition whatsoever is allowed for obtaining these contracts

from the Wheat Commission.

91. Solberg also arose out of the Great Depression. Solberg had also lost his land

through foreclosure by the State. He later repurchased his property, but when it

was conveyed back to him, the State reserved 50% of the oil, gas and minerals. A

law was later adopted that gave former owners like Solberg the authority to

purchase the minerals for about 10 cents an acre, which was only a small fraction

of the actual value of the mineral acres. Solberg applied for, but was denied, the

right to purchase these minerals pursuant to the law authorizing the 10 cents an

acre price, because the Attorney General had advised the State Treasurer that the

law was likely unconstitutional as a violation of the gift clause. Solberg then sued

the State Treasurer and the Industrial Commission to enforce the law and compel

transfer of the minerals to him. The Court, however, found that the law allowing

Solberg to purchase the minerals at a lower price than the actual value was in

violation of the gift clause, relying primarily on Herr.

92. Solberg and Herr together stand for the proposition that “correlation” in value

received by the State to the value of the moneys paid, and an open and
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competitive bidding process are vitally and integrally connected to the gift clause.

In Solberg and Herr, an imputed “gift” occurred because the buyer was paying the

State too little for State assets. The legal principles in Herr and Solberg are as

applicable to contracts for services as they are to contracts for sale of land and

mineral rights and apply to the facts before the court.

93. Neither the legislature nor the Wheat Commission made any attempt to value

the work to be done under the contracts entered pursuant to the Trade Association

Clause. The State admitted in its Answer, Par. 17 “that neither the NDGGA nor

the USDGA were required to bid for the contracts entered into with the Wheat

Commission.” (App. 15) Further, the work performed was duplicative because

the contracts call for each of the two associations to perform essentially the same

services. See Complaint, Par. 20; and Answer, Par. 16 (admitting Par. 20) (App. 7

and 15)

B. The Trade Association Clause Makes an Explicit Gift to Grain Growers
and Durum Growers Because Funds Paid Are Unrelated to Services
Provided.

94. The contract amounts for the Grain Growers and Durum Grower contracts

have no bearing on the services provided. The Minutes of the Wheat Commission

dated June 13-14, 2005 show that the amounts in the 2005 contracts with Grain

Growers and Durum Growers were determined by multiplying two mills times the

anticipated total production of wheat, less refunds, that would be generated over

the contract period. The division of funds for each group was arbitrarily selected

based on the percentage of HRS wheat production durum compared to wheat

production.
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Domestic Policy.
Domestic Policy budget is proposed at $567,000, an
increase of $472,050. … The increase is due to the
2005 legislation that mandates two mills for the N.D.
Grain Growers Association and the U.S. durum
Growers Association. This amount ($520,000) is net
after refunds, and based on estimated 2005
production. The Commission has met with presidents
of the two organizations as well as Dan Wogsland,
executive director, and proposes paying the amount in
five payments. Each quarter will be an equal amount
and the fifth payment will be determined when the
final elevator remittances have been received. The
Commission and the grower groups are aware that
adjustments may need to be made midyear due to
lower or higher production amounts. Wogsland
stated their attorney is reviewing the contract and that
the two organizations will split the funding based on a
five year Olympic average production. Current
discussions indicated the U.S. Durum Growers will
receive 18 percent or $93,600 and the NDGGA will
receive 82 percent or $426,000, based on relative
production.

(App. 331) (Emphasis added.)

C. The Contracts Make an Explicit Gift by Making a Final Payment Unrelated
to Services Rendered.

95. The law requires the Wheat Commission to pay Grain Growers and Durum

Growers, an amount “at least equal to that raised by two mills.” The mills are

assessed per bushel and no one can tell in advance how many bushels will be

grown, sold, or mortgaged in any given year or the amount of the Wheat Tax to be

collected. Wheat taxes are paid by wheat producers by a deduction from the

proceeds at the time that they convey wheat to a “first purchaser” N.D.C.C. §4-

28-07. However, the receipt of these funds at the Wheat Commission lags by up

to several months, since the remittance from the “first purchaser” is only made

quarterly. See, N.D. Admin. Code §91-02-01-06. Further, farmers have up to 60
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days to apply for a refund. N.D.C.C. §4-28-07(2). Thus, the Wheat Commission

did not know, when it entered into the 2005 and 2006 contracts, the amount of

money that would be “at least equal to that raised by two mills.”

96. To address this uncertainty and the lag in collections, Section II of the 2005-

2006 and 2006-2007 contracts between the Wheat Commission and Grain

Growers and Durum Growers (App. 33 – 55) provide for four quarterly payments

(at the beginning of each quarter) in a specific amount. Each contract also

provides for a fifth and final payment following the fourth quarter “assuring” that

the two groups will get all of the funds generated by the two mills by providing:

“A fifth payment will be made following the fourth quarter, on or about August

15, [2006 or 2007] to comply with the statutory language assuring that the amount

raised by 2 mills be committed to domestic policy matters (Section 4-28-07, ¶ 4)

under this contract.” (App. 33A, 39, 45, 51)

97. The 2005-2006 contract with Grain Growers provides four quarterly

installments starting on July 1, 2005 of $85,280 each (a total of $341,120),

followed by a fifth payment in an unknown amount on or about August 15, 2006.

(App. 33A)

98. For the same year, the contract with Durum Growers provides four quarterly

payments of $18,720 (a total of $74,880), followed by a fifth payment in an

unknown amount on or about August 15, 2006. (App. 45)
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99. The Wheat Commission issued two “final payments” on August 25, 2006.3

Grain Growers received a “final payment” of $135,498.00, (App. 321-322), and

Durum Growers received a “final payment” of $29,743, (App. 323-324.)

100. These two “final” payments totaling $165,241 bear no relation to work

conducted by the two organizations between July 1, 2005 and July 1, 2006. The

amounts of these final payments rest solely on Wheat Tax receipts, less refunds,

less the quarterly advance payments previously made. Grain Growers and Durum

Growers did not perform any extra services for these extra payments. They are an

automatic “bonus,” unrelated to the quantity or quality of services provided under

the contract. These final payments, at a minimum, are an explicit gift in violation

of Article X, Section 18 of the North Dakota Constitution.

D. The Wheat Commission Is Not Engaged in the Wheat Industry.

101. The trial court dismissed Plaintiffs’ claim that the Trade Association Clause

violated the prohibition of the gift clause by summarily concluding that the

payments fell under the “business and industry” exemption to Article X, Section

18, and that the Wheat Commission was engaged in the “wheat industry”

according to N.D.C.C. §4-28-06.

102. The trial court’s conclusion ignores the specific wording of N.D.C.C. §4-28-

01:

“The provisions of this chapter must not be construed
to abrogate or limit in any way the rights, powers,
duties, and functions of the State Department of
Agriculture or any other agency of the State, but are
supplementary thereto and in aid and cooperation
therewith; nor may such provisions be construed to

3 Presumably, similar payments will be made in August 2007.



35

authorize the State Wheat Commission to engage in
competitive business enterprises, it being the intent
and purpose of this chapter that the Commission shall
promote, aid and develop the orderly marketing an
processing; of North Dakota Wheat.”

Emphasis added.

IV. NDFU and DRC Have Standing to Contest the Constitutionality of
the Trade Association Clause.

103. NDFU and DRC were dismissed by the trial court due to an asserted lack of

standing. Order, October 6, 2006 (App. 27-29)

104. Plaintiff asked the trial court to reconsider this ruling, but it did not do so

before dismissing the entire case on the merits. See Docket 61-63, 72, 75, 80.

105. When standing is considered in a declaratory judgment action, as here, the

remedial purposes of the Declaratory Judgment Act are to be kept in mind. See,

e.g., Medcenter One, Inc. v. North Dakota State Bd. of Pharmacy, 1997 ND 54,

¶9, 561 N.W.2d 634.

A. NDFU and DRC as Non-Profit Organizations Have Standing to Challenge the
Constitutionality of the Trade Association Clause.

106. This Court recognizes the right of non-profit organizations such as NDFU and

DRC to maintain a civil action for the enforcement of rights when the entity “has

in an individual or representative capacity some real interest in the cause of

action.” Rebel v. Nodak Mut. Ins. Co., 1998 ND 194, ¶8, 585 N.W.2d 811

(emphasis added). In Nodak Mutual Ins. Co. v. Ward County Farm Bureau, 2004

ND 60, ¶14, 676 N.W.2d 752, the Court quoted with approval the following

general rules of organizational standing:
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[A] nonprofit organization that has not suffered an
injury itself can sue as the representative of its
members if: (a) its members would otherwise have
standing to sue in their own right; (b) the interests it
seeks to protect are germane to the organization; and
(c) neither the claim asserted nor the relief requested
requires the participation of individual members in
the lawsuit. In addition, a nonprofit membership
corporation has standing to seek judicial review on
behalf of its members, of governmental or municipal
regulations directly affecting such members. But the
corporation or its members ordinarily must be
adversely affected or injured in fact by the challenged
action or regulation.

(Internal citations omitted.)

107. NDFU and DRC meet the first requirement for organizational standing

because they have members who are wheat farmers and have standing to sue in

their own right. NDFU has 39,000 members, a large number of whom are wheat

producers. (App. 20) About 1/3 of DRC’s members are wheat farmers or retired

wheat farmers. (App. 24)

108. NDFU and DRC also meet the second requirement for organizational standing

because the purpose for assessing the two mills on its members pursuant to the

Trade Association Clause is germane to the two organization’s overall mission,

purpose and activities. (App. 19-23) (listing wheat-related activities of NDFU);

(App. 24-26) ((listing wheat related activities of DRC).

109. NDFU and DRC also meet the third requirement because the claim of

unconstitutionality of the Trade Association Clause does not require the

participation of individual members.
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B. NDFU and DRC Have Direct Standing to Contest the Constitutionality of the Trade
Association Clause.

110. NDFU and DRC also have direct standing as organizations intimately

involved in domestic wheat policy issues on behalf of their members.

111. In Saefke v. Stenehjem, 2003 ND 202, ¶12, 673 N.W.2d 41, this Court

summarized the standing requirements for a declaratory judgment action under

N.D.C.C. ch. 32-23: (1) “the existence of a genuine conflict in the tangible

interests of the opposing litigants; ” (2) “possession of a legal interest or right

which is capable of and in need of protection from the claims, demands or

objections emanating from a source competent legally to place such legal interest

or right in jeopardy;” and, (3) “[a]lthough complainant need not necessarily

possess a cause of action (as that term is ordinarily used) as a basis for obtaining

declaratory relief, nevertheless he must, as a minimum requirement, possess a

bona fide legal interest which has been, or with respect to the ripening seeds of a

controversy is about to be, affected in a prejudicial manner.” Id. 45. NDFU and

DRC meet all of these requirements. There is a genuine conflict involving

millions of contract dollars; NDFU and DRC have the legal right to be considered

for contracts under N.D.C.C. Ch. 54-44.4; and as a result they have a bonafide

interest. Further, pragmatically the only way a farmer may influence expenditure

of the two mills is to join and become active in Grain Growers or Durum

Growers. Thus, NDFU’s and DRC’s members may be de facto forced to join

Grain Growers and Durum Growers to have influence over domestic wheat policy

issues. See, e.g., International Printing Pressmen and Assistants Union of North

America v. Meier, 115 N.W.2d 18, 20 (N.D. 1962), where the Court scoffed at the
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State’s suggestion that other printers could join the impermissibly favored

printing union, if they wanted to do work for the state, stating: “It would be just

as reasonable to suggest a law which would limit the awarding of such contracts

to persons belonging to some particular political party, because presumably any

man could join that party by meeting certain conditions.”

112. The major basis for the trial court’s finding NDFU and DRC did not have

standing was the direct result of the unconstitutional application of the Trade

Association Clause. The trial court stated that “there is no indication that [NDFU

and DRC] would even qualify for the contracts let alone receive them.” This

reasoning is seriously flawed. To draw an analogy, if U.S. District Court Ronald

Davies had denied standing to the black students seeking to enter the segregated

Little Rock schools, those schools might still be segregated.

113. The trial court did not consider that the Trade Association Clause does not

allow any person, corporation or entity to qualify for the contracts other than

Grain Growers and Durum Growers. Given the qualifications, staffing,

background, interests and accomplishments of NDFU and DRC as shown in the

record, (App. 19-26) (Carlson and Trechok Affidavits), they are among the pool

of qualified contractors, but for the resolution in the Trade Association Clause.

As summarized by Mr. Carlson, “North Dakota Farmers Union has the capacity,

experience, and qualifications to provide services for activities related to domestic

what policy issues, wheat production, promotion and sales.” (App. 22, Par. 22)

As summarized by Mr. Trechock, “DRC has the capacity and experience to prove
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services related to domestic wheat policy issues.” (App. 26, Par. 14) As potential

bidders, they have a “bona fide interest” sufficient to confer standing.

114. Under parallel circumstances, the United States Supreme Court has been

reluctant to find that plaintiffs lack standing when denial of standing could result

in insulating an unconstitutional law from judicial review. In Arkansas Writer’s

Project, Inc. v. Ragland, 481 U.S. 221 (1987), the publisher of a general interest

magazine challenged a special tax exemption dedicated to newspapers and

specialized religious, sports, trade, and professional journals. The taxing

authority asserted that the general interest publisher did not have standing because

it was not a member of the identified tax exempt groups and would not be entitled

to relief even if the tax exemption were held unconstitutional. The Supreme

Court soundly rejected that argument, stating:

We do not accept the Commissioner’s notion of
standing, for it would effectively insulate under
inclusive statutes from constitutional challenge, a
proposition we soundly rejected in Orr v. Orr, 440
U.S. 268, 272… . The Commissioner’s position is
inconsistent with numerous decisions of this Court in
which we have considered claims that others similarly
situated were exempt from the operation of a state law
adversely affecting the claimant… Contrary to the
Commissioner’s assertion, appellant has alleged a
sufficient personal stake in the outcome of this
litigation.

Id. at 227 (some internal citations omitted.)

115. Where as here, a “special law” allows only entities in the favored

classification to be a contractor, the trial court’s requirement that an entity in the

non-favored classification (NDFU and DRC) prove that it can get a contract
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before being able to challenge the law is frankly nonsensical. NDFU and DRC

have standing to contest the constitutionality of the Trade Association Law.

CONCLUSION

116. The Trade Association Clause is an unconstitutional law under one or more of

the constitutional prohibitions against special laws and special privileges and

immunities, and is in violation of the gift clause. It must be declared void.

117. NDFU and DRC have standing to contest the constitutionality of the Trade

Association Clause.
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ADDENDUM

 2005 N.D. Session Laws, Chapter 70
 N.D.C.C. ch. 4-28, North Dakota Wheat Commission
 N.D.C.C. ch. 54-44.4, State Purchasing Act










































