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N.D.R.Ct. 3.2 Motions rage 1 013

FOME  North Dakota Supreme Court Rules ND.R.Ci. «a

OPINIONS

SEARCH EfTective March 1, 2007
INDEX |Go_ta Previous Rule.|
GUIDES

LAWYERS
RULES RULE 3.2 MOTIONS

RESEARCH

SALEND n of Motion.
CALENDAR Submissio

:g\ng =8 (1) Notice. Notice must be served and filed with a motion. The

FORMS notice must indicate the time of oral argument, or that the motion

SUBSCRIBE 1] be decided on briefs unless oral argument is timely
CUSTOMIZE requested.

COMMENTS

(2) Briefs, Upon serving and filing a motion, the moving party
shall serve and file a brief and other supporting papers and the
adverse party shall have ten days after service of a brief within
which to serve and file an answer brief and other supporting
papers. The moving party may serve and file a reply brief within
five days after service of the answer brief. Upon the filing of
briefs, or upon expiration of the time for filing, the motion is
deemed submitted to the court unless counsel for any party
requests oral argument on the motion.

(3) Requesting oral argument, If any party who has timely served
and filed a brief requests oral argument, the request must be
granted. A timely request for oral argument must be granted
even if the movant has previously served notice indicating that
the motion is to be decided on briefs. The party requesting oral
argument shall secure a time for the argument and serve notice
upon all other parties. Requests for oral argument or the taking
of testimony must be made not later than five days after
expiration of the time for filing the answer brief,

(b) Court hearing. The court may hear oral argument on any
motion. If permitted by the court, a hearing may be held using
electronic means, including telephonic conference or interactive
television. After reviewing the parties' submissions, the court may
require oral argument and may allow or require testimony on a
motion.

(c) Failure to File Briefs. Failure to file a brief by the moving party
may be deemed an admission that, in the opinion of party or counsel,
the motion is without merit. Failure to file a brief by the adverse
party may be deemed an admission that, in the opinion of party or
counsel, the motion is meritorious. Even if an answer brief is not
filed, the moving party must still demonstrate to the court that it is
entitled to the relief requested.

(¢) Extension of Time.Extensions of time for filing briefs and other

httme/Awww. court. state.nd.ug/court/rules/NDROC/rule3.2.htm 4/29/2609
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N.D.R.Ct. 3.2 Motions

i i f the hearing on a motion,
supporting papers, or for continuance o
m:}? be granted only by written order of court.All requests for
extension of time or continuance, whether written or oral, must be

accompanied by an appropriate order form.

(¢) Time Limit for Filing Motion, Except for good cause shown, &
motion must be filed in such time that it may be heard not later than
the date set for pretrial of the case.

(f) Application of Rule.

(1) Conflicting rules. This rule does not apply to the extent it
conflicts with another rule adopted by the Supreme Court.

(2) Probate code. This rule applies to formal proceedings under
Uniform Probate Code.

EXPLANATORY NOTE

Rule 3.2 was amended, effective September 1, 1983; March 1, 1986;
January 1, 1988; March 1, 1990; January 1, 1995; March 1, 1597;
March 1, 2002; March 1, 2005; March 1, 2007.

Subdivision (a) was amended, effective March |, 1990, to provide
that the request for oral argument on the motion must be granted
when the party requesting oral argument has timely served and filed
a brief,

Subdivision (a) was amended, effective January 1, 1995, to provide
that a written motion must be noticed, and that the notice must

indicate that oral argument has been requested or that the motion will

be decided on briefs unless oral argument is requested. In addition,
the amendment shortened the time between the date a motion is filed
and the date a motion may be heard by climinating the five-day
period within which the movant's brief could be filed.

Although the rule contemplates filing a brief with every motion,
what constitutes a brief should be liberally construed.

Subdivision (b) was amended, effective March 1, 2007, to expand
hearing options to include hearing by interactive television and to
add a requirement that the court review the parties' submissions
before it orders oral argument or testimony.

Paragraph (f)(1) was added, effective March 1, 1997, to clarify that,
in the case of a conflict between this rule and any other supremc
court rule, the other rule will govern, For example, N.D.R.Civ.P. 56
allows parties 30 days to respond to a summary judgment motion,
which conflicts with the 10 day response period specified in
subdivision (a) of this rule. Under subdivision (e), the N.D.R.Civ.P.

httne/lwrarw conrt.state.nd.us/court/rules/NDROC/rule3,2.htm
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N.D.R.Ct. 3.2 Motions rage 3 o1 3

56 response period would prevail.

Paragraph (f)(2) was added, effective March 1. 2007, to specify that
this rule applies to formal proceedings under the Uniform Probate
Code. N.D.C.C. § 30.1-01-06(19) defines "formal proceedings" as
“proceedings conducted before a judge with notice to interested
persons,”

SOURCES: Joint Procedure Committee Minutes of April 27-28,
2006, pages 7-9, 17-19; January 26, 2006, pages 12-13; April 29-20,
2004, pages 25-26; September 28-29, 2000, page 13; April 25, 1996,
pages 8-11; January 25-26, 1996, pages 10-16; April 28-29, 1994,
pages 15-17; January 27-28. 1994, pages 24-25; Sept r 23-24,
1993, pages 13-16; April 29-30, 1993, pages 20-22; April 20, 1989,
pages 10-15; March 24-25. 1988, pages 7-10 and 13-15; December
3. 19817, pages 4-5; February 19-20, 1987, pages 21-22; June 22.
1984, page 30; April 26, 1984, pages 17-19.

STATUTES AFFECTED:
CONSIDERED: N.D.C.C. ¢h. 30.1.

CROSS REFERENCE: N.D.R.Civ,P. 5 (Service and Filing of
Pleadings and Other Papers); N.D.R.Civ.P, 6 (Time); N.D,R.Civ.P. 7
(Pleadings Allowed--Form of Motions); N.D.R.Civ.P, 56 (Summary
Judgment); N.D.R.Crim,P, 45 (Time); N.D,R.Crim.P. 47 (Motions);
N.D.R.Crim.P. 49 (Service and Filing of Papers); N.D.R,App.P. 27
(Motions); N.D.R.App.P. 34 (Oral Argument); N.D, Sup. Cf. Admin.
R. 52 (Interactive Television). h

Top Home Opinions Search Index Lawysrs Rules Research Courts Calandar Comments
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N.D.R.Civ.P. 55. Default
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Effestive March 1, 3003
|G to Prexious Ruls.)

RULE 55. DEFAULT

(a) Entry. If a party against whom a judgment for afﬁnnativg relief
is sought has failed to plead or otherwise appear and the fact is made
to appear by affidavit or otherwise, the court may direct the clerk to

enter an appropriatc judgment by default in favor of the plaintiff and
against the defendant as follows:

(1) When the plaintiff's claim against a defendant is for a sum
certain or for a sum which can by computation be made certain,
the court, upon affidavit of the amount due and upon production
of the written instrument, if any, upon which the claim is
founded, may direct the entry of judgment.

(2) In all other cases, the court, before directing the entry of
judgment, shall require such proof as may be necessary to
enable it to determine and grant the relicf, if any, to which the
plaintiff may be entitled. To this end, the court may:

(A) Hear the evidence and assess the damages:;

(B) Direct a reference for the purpose of an accounting or
for the taking of testimony or for a determination of the
facts;or

(C) Submit any issue of fact to a jury.

(3) No judgment by default may be entered against an infant or
incompetent person unless represented in the action by a general
guardian, or other representative who has appeared therein .If
the party against whom judgment by default is sought has
appeared in the action, the party (or if appearing by
representative, the party’s representative) must be served with a
motion for judgment .Notice must be served with the motion and
must comply with N.D.R.Ct. 3.2(a).

(4) When service of the summons has been made by published
notice, or by delivery of a copy without the state, no judgment
shall be entered on default until the plaintiff, if required by the
court, shall have filed a bond, approved by the court,
conditioned to abide such order as the court may make touching
the restitution of any property collected or obtained by virtue of
the judgment in case a defense is thereafter permitted and
sustained; provided, that in actions involving the title to real
estate or to foreclose mortgages or other liens thereon such bond
shall not be required.

(b) Plaintiffs, Counterclaimants, Cross-Claimants. The provisions
of this rule apply whether the party entitled to the judgment by
default is a plaintiff, a third-party plaintiff, or a party who has

Wt e ennrt.state.nd, us/court/rules/CIVIL/rule55.htm 4/29/2009




N.D.R.Civ.P. 55. Default rage o012

pleaded a cross-claim or counterclaim. In all cases a judgment by
default is subject to the limitations of Rule 54(c).

(c) Judgment Against the State. No judgment by default may be
entered against the state or an officer or agency thereof unless the
claimant establishes a claim or right to relief by evidence
satisfactory to the court.

EXPLANATORY NOTE
Rule 55 was amended, effective March 1, 1990; March |, 2003.
Rule S5 is derived from Fed.R.Civ.P. 55, with several changes.

The federal rule contains a two-step process:entry of default and
then entry of judgment. The first step is not specifically required in
this rule, Subdivision (a) is a combination of the first two
subdivisions of the federal rule, but specifics that the clerk cannot
enter judgment by default without being directed to do so by the
court, unlike the federal rule where the clerk can enter judgment in
certain cases without court direction .Paragraph (2) authorizes the
court to require proof before directing the default

judgment ,Paragraph (4), derived partly from N.D.R.C. § 28-0906
(1943), authorizes the court to require a bond before judgment is
entered when service of the summons has been made by publication
or delivery out of the state, with certain exceptions.

Subdivision (b) is identical to subdivision (d) of the federal rule.

Subdivision (c) is identical to subdivision (e) of the federal rule, with
the substitution of the state for United States.

The federal provision [subdivision (c)] for setting aside default was
not adopted .See Rule 60(b) regarding relief from a judgment or
order.

The operation of this rule is also directly affected by the Soldiers'
and Sailors' Civil Relief Act of 1940, 50 U.S.C, Appendix §§ 501, et
seq. Section 520 imposes specific requirements that must be fulfilled
beforc a default judgment can be ordered or entered .If a default
judgment is cntered against a person in military service without
compliance with the requirements of § 520, the judgment may be
vacated.

Rule 55 was amended, effective March 1, 1990, The amendments
were technical in nature and no substantive change was intended.

Rule 55 was amended, effective March |, 2003 .Paragraph (a)(3) was

changed to substitute the term "motion" for the term "application"
and to require that a motion for judgment by default must comply

hetwe/ararar eonrt.state.nd.us/court/rules/CIVIL/rule55.htm 4/29/2009




N.D.R.Civ.P. §5. Default Page J of 3

with N.D.R.Ct. 3.2(a).

SOURCES: Joint Procedure Committee Minutes of September 27-

28,2001, pages 15-17; April 20, 1989, page 2; December 3, 1987,
page 11; November 29-30, 1979, pags_15; Rule 55, Fed.R.Civ.P. 55.

STATUTES AFFECTED:

SUPERSEDED:N.D.R.C. §§ 28-0902, 28-0903, 28-0904, 28-0905,
28-0906, 28-0909, 31-0508 (1943).

CROSS REFERENCE: N.D.R.Civ.P. 5(a) (Service -- When
Required), N.D.R.Civ.P. 6(d) (For Motions -- Affidavits),
N.D.R.Civ.P. 7(b) (Motions and Other Papers), N.D.R.Ciy,P. 37
(Failure to Make Discovery Sanctions), N.D.R,Civ.P, 54 (Judgment
Costs), and N.R.R.Civ.P. 60 (Relief from Judgment or Order).

Top Home Opinions 8asrch Index Lawyers Rulss Research Courts Calendsr Comments
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