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STATEMENT OF THE SUBJECT MATTER 

AND APPE~ATE JURISDICTION 

See Rille N.D. R. APP.P. 4(f) AND 3(d) 

A statement of the matte r and appe ll ate jLrrisdiction . 

a) According to the rules of Appe ll ate procerirr re. this fionorohle 

Cou rt has the Jurisdiction of Appeal to review the issLles 

presented by the Appellant 

b) This Appellant's hrief is sLlbmitted before this Honorable 

Court within 40 days after the Not i ce of Appeal was filed in 

the trial court. According to calculation by this COllrt, the 

40th day expires on June 22, 2010. 

c) Thi s Appellant brief is sr rbl!litted, against the Judgment of 

Dismissal in the District COllrt Northeast Jrldicial District 

State of North Dakota , Pierce COLlnty. 
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STATEMENT OF THE ISSUES PRESENTED FOR REVIEI1 

A statement of the i ssue s presentec1 for reviel" 

1.- Whethe r the Dist ri ct Court Juc1iciol District foiled for 

dismissed complaint to state a cl aim un l ess it appears beyond 

doubt that the Pla int iff can prove no set of facts in sllppo rt of 

hi s cla im which wOlll d ent itl e him to relief. 

2. - Whethe r, the Dis t ri ct COllrt foiled in not consider, that the 

all egations of Pro-se complaint are held to less stringent stan

dards than formal pleadings drafted by lawyers . 

3.- "hether , the District Court fo il ed in not consider , that in 

]th i s case, is not opp lic ab l e the statll t e of limitations anc1 Ju

ri sdiction because the Plaintiff send various lette rs of aotice 

reqlliring his property anc1 money. 
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STATEMENT OF THE CASE 

Plaintiff, Efren Cortez Rayos, submit and state, that on Fe

bruary 13, 2001 law enforcement officials se i zed the property, 

$8,512.00 U.S.D. at Pierce COl.inty, Rugby, North Dakota. During 

this procedure as long as three months , the Plaintiff was senten 

ced to eigh (8) months of prison by the Han. John C. McClintock 

Jr. which in his decis i on and hearing of sentence never ordered 

confiscate the money as should be in a correct legal criminal pro

cedl.re in wich be should state the reason especific for which be 

confi scate the property or money, in the case at bar, this never 

ocur red. After the Plaintuff was transfered to a facility maxim 

of the state in North Dakota, in Bismark, after the Plaintiff be 

open a new case, where was charged of il ega l reentre in violation 

of 8 S.C.U. section 1326; here in this facility none mentioned to 

the Plnintiff the return se ized property and money. 

On October 20, 2001 the Plaintiff, se rved his first sentence 

of eight (8) months, imposed by the Hon. John C. McClintock Jr. 

and after was transfered to the county of Bismark of the some pla

ce, where the Plaintiff was sentenced to 46 months of imprisoment 

for the federal crime of ilegal reentre, IS when after of the 

three (3) week or 21 days to stay here, The Plaintiff receIve a 

letter of the agents, that the arrested, where inform and notify, 

that he shol.ld write if he like to recl'perate his property and mo

ney, but three (3) days after of the Plaintiff receive the letter 

was transfered by the ma rsha ll to Oklahoma Detenti on Center, i s 
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here, when the Plaintiff required to the Marshalls the devoilition 

of his letters and other legal papers, bllt thoses never were re

tlJrned. On November 2001, Plaintiff was transfered to the Tuna 

facility to serve federal of 40 months for illegal reentre. 

Is here, when the Plaintiff sent t wo le tters; the first on 

May 2R, 2002 to Mr. Golen J. Mack, Pierce County States Attorney 

P.O. BOX 196 Rugby, ND 58368-0196, see a copy attached in the ex

hibit 1 and the second an March 18, 2002, see a copy of the cer

tified mail receipt on March 18, 2002 , see a copy of the cert ified 

mail receipt on March 18, 2002 No. :7099-3400-0016-A614 -4668 which 

proof the first letter that the Plaintiff send to Mr. Galen J. 

Mack but the Petitioner do not have a copy. 

Al so see a copy of the third letter sent by the Plaintiff on 

January 24, 2002 nritting by hand , see exhibit (21. 

These letters were send by the Plaintiff after of he received 

notification of the agents on October 26, 2001; sitllotion that IS 

with in 180 days after the alleged injury. Pllrsllant N.D .C.C. § 32 -

12-04. 

However, the Plaintiff never received others notifications 

from Mr Mack, nor of none others low enforcement officers to re

tllrn of property and money; this constitute an oct deliberate, In

tentional and bad foid. Also others letters, were send by the 

Plaintiff reqlliring his property, but which's the Plaintiff did 

not conserve copy because dllring nine years of imprisonment these 
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paper was l ased. 

STATEMENT OF THE FACTS 

1. Specia l Agent IS liable, in his official and persona l 

capacity, as he seized the property in the case at bar . 

2. Chief Agent Car l son, in hi s officia l and persona l capa 

city , is liahle as he is in charge and responsible for the actions 

of po lic e officers under his command . 

3. Attorney General Wayne Stene hj em , In hi s official and 

pe rsonal capacity, i s liable as he i s in charge of the Pierce 

County Sheriff's Department, of Ru gby, No rth Dakota . 

4. Plointiff i s the owner of t he property , mo net , In the 

cose at ba r. 

5. Plaintiff ho s mode numerous ottempts to hove his proper

ty, money retu rn to him, by means of U. S. fir st class moil letter s 

U.S . cer tifi ed letter ond Freedom of In f romoti on Act request, t o 

no avai l , as plaintiff has been ignored. 

6. Plointiff respectfull y reques t tho t the Honorable Court 

order the retu rn of his prope rty, money . 

7. Thi s oct ion IS presented nith the purpose to hove seized 

property returned to plaintiff . 

Thi s i s a petition submitted wit h the intent ion to have se i 

zed prope rty returned to plaintiff since pla intiff did not rec ei

ve notice of forfei t ur e ond made numerou s written request to hav e 
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his money returned to him and has been ignored by defendants. 

On February 13, 2001, at Pierce County, Rugby, ~orth Dakota, 

law enforcement officials seized the property, SH ,51 2.00 U.S. cu

rrency, from plaintiff and have failed to retlJrn it. 

A R GUM E N T 

POINT 1 

Wheter the District Court Judicial District failed for dismissed 

complaint to state a claim unless it appears beyand doubt that the 

Plaintiff can prove no set facts in slJpport of his claim which 

would entitle him to relief. 

In Hoine v. Kerner, 404 U.S. 519, 30 C.Ed 2d 652 (1972); The 

Supreme Court Stated that In Styate prisan inmate braught an ac

tinn against the gavernor of Il li noi s and other state officers 

and prison officials to recover damages . The linited States Dis

trict Court for the Eastern District of I ll inois dismissed the 

complaint and the prisoner appealed . The United States Court of 

Appea l s for the seven Circuit, 427 F.2d 71, affirmed and certio

rari was granted. The Sup reme Court held that allegations of pro 

se complaint of state prisoner, seek ing to recover damages for 

claimed injuries and deprivation of rights while placed in soli 

tary confinement as a discip li nary measure after he had struck 

another inmate on the head with a shovel following a verbal alter-
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cation and asserting as physical suffering the aggravation of a 

preexisting foot injllry and circulatory ailment caused by be ing 

required to sleep on floor of cell with only blankets, were such 

os to entitle him to on oppo rtunity to offer proof, since it did 

not appear beyond doubt that pr isoner COliid prove no set of facts 

In support of his claim which would entitle him to relief. 

28 U.S.C. § 1343(3); 42 1I .S.C.A. § 1983; Fed.Rules Civ.Prac. rule 

1 2 ( b ) ( 6), 28 U. S . C . A . 

Allegations of pro se complaint are held to less stringent 

standards than formal pleadings drafted by lawyers. 

Stanley A. Ross, New York City, for petitioner. 

!'!arren K. Smoot, Chicago, Ill., for respondents, pro hac vIce 

by special leave of Court. 

PER CURIAM. 

Petitioner, on inmate at the Illinois State Penitentiary, Me

nard, Illinois, comme nced this action against the Governor of I

llinois and other state officers and prison officials under the 

Civil Rights Act of 1871, 17 Stat . 13, 42 U. S.C. § 1983, and 28 

U.S.C. § 1343(3), seeking to recover damages for claimed injuries 

an~ deprivation of right s while incarcerated under a judgment not 

challenged here. 

Petitioner's pro se complaint was premised on alleged action 

of prison officials placing him in solitary confinement as a dis

ciplinary measure after he had struck another inmate on the head 

with a shovel fallowing a verbal altercation . The assault by pe

titioner on another inmate is not denied. Petitioner's Pro-se 
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complaint included general allegations of physica l injuries suffe

red while in discip li nary confinement and denial of due process 

in the steps leading to that confinement. 

The claimed physical suffering nos aggravation of a preexIs

ting foot injury and a circulatory ailment caused by forcing him 

to sleep- on the floor of his cell with only blankets. 

The District Court granted respondent's motion tInder Rtl le 12 

(b)(6) of the Federal Rules of Civil Procedure to dismiss the com

plaint for failure to state a claim upan which relief could be 

granted, stlgge sting that only tInder exceptional circunstances sho

uld courts inqui re into the internal operations of state peniten 

tiaries and concluding that petitioner had foiled to shan a depri

vatiaa of federally protected rights. The Court of Appea l s afir

med, 427 F.2d 71, emphasizing that prison officia ls are vested 

with "wide discretion" in disciplinary matters. We granted cer

tiorari and appointed counsel to represent petitioner. The on ly 

Issue naw before us is petitioner's contention that the District 

Court erred in dismissing his Pro-se complaint without allowing 

him to present evidence on his claims. 

What eve r may be the limit s on the scope of inquiry of courts 

into the interaal administration of prisoa, allegations such as 

those asserted by petitioner, however inart fully pleaded, are su

ficient to cal l for the oportunity to ofer supporting evidence. 

We cannot soy with assurance that under allegations of the 

Pro-se complaint, which we hold to less stringent standards than 
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formal plead ings drafted by l awyers, it appears "beyond doubt that 

the plain t iff can prove no set of facts in suppo rt of his cl aim ' 

which wou ld ent i tle him to relief= Conley v. Gibson, 355 U.S. 41, 

45 -46 , 78 S.Ct . 99 , 102, 2 C.Ed.2d 80 (1957) . See Dioguardi v. Dur 

ning, 139 F.2d 774 (CA2 1944). 

Accordinly, althoug h we inti mate no view whateve r on t he me 

r its of petit ioner's allegations, we conclude t hot he is entitled 

to an oppo rtunity to offer proof. 

The judgment I S reversed and the case IS remanded for further 

proceed ings consistent herewith . 

Cruz v. Beta, 405 U. S, 319 (1972) Stated : 

Class action under civil ri ghts statut e by pr ison inmate, who 

all eged dep ri vat i on of constitutional ri ghts. The U. S. District 

Court for the Southern Di strict of Texas 329 F.Supp . 443, granted 

a motion to di smiss, and plaintiff appealed. The Court of Appeals 

445 F.2d 801, Affirmed, and certiorar i was granted. Th e Supreme 

Court held that complaint of Buddhist state pr isoner, who all eged 

inter alia, that defendants had refllsed to 0 10'.'1 Buddh i sts the 

right to ho ld religious services . 

Prison offic ials must be accorded latitude in the administra

tion of prison affai rs, and prisone rs necessarily are sub ject t o 

apprap iate rules and regulations. but prisoners, l ike other indi-
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vidua l s, have the right to petit ion the gove rnment for a red

ress of grievances, wich includess access of presenting their com

plaints . 

Federal courts sit not to supe rvise pri sons but to enforce 

the constit lJt iona l rights of al l "persons" i nc luding pri soners . 

We are not unmindf lJ l that prison officials must be acco rded la

titude in the administration of prison af fairs, and that prisoners 

necessarily are subjec t to approp io te rules and regu lations. 

But Persons in pr i son , like other individuals, have the right 

to petition the Government fo r redress of grievonces which , of 

COIJr Se , includes "access of prisoners to the courts for the pu rpo 

se of present ing their complaints . " Johnsan v. Avery , 393 U.S. 483 

485, 89 S.Ct. 747, 749, 21 ~.Ed2d 718; Ex parte Hull, 312 U.S. 546 

549 , 61 S.Ct. 640, 641, 85 ~.Ed . 1034. See al so Youbger v. Gilmo 

re , 404 U.S. 15, 92 S.Ct. 250, 30 Ic.Ed.2d 142, aff'g Gilmore v. 

~ynch,31 9 F. Supp . 105 (NO Col). Moreover, racia l segregation, 

which is unconstitut ional outside pri son, is unconst i tut ional wi th 

in pr i sons , save for "Th e necessities of prison securi ty and di s 

cipline." ~ee v. Nashingtong, 390 U.S. 333,334,88 S.Ct. 994, 19 

~ . Ed.2d 1212. Even more closely in po in t is Cooper v. Pate , 378 

U.S. 546, 84 S.Ct . 1733 , 12 ~.Ed.2d 1030 , whe re we reversed a dis

missal of a compla in t brought under 42 U.S.C. § 1983. He said : 

"Taking os true the a ll egatio ns of the comp laint, as they must be 

on a mot ion to dismiss, the complaint sta t ed a couse of action: 

Ibid. The allegation made by thot petitioner was that so l el y be

calise of hi s religious be l iefs he was de ni ed permission to purcha-
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se certain religious publications and den i ed other privi l eges en

joyed by other prisoners. 

We said in Conl ey v. Gibson, 355 U.S. 41. 45-46, 78 S.Ct. 99, 

102, 2 C.Ed.2d 80, that "a complaint shoul d not be dismissed for 

failure ta stote a cl aim un less it appears beyond doubt that the 

plaintiff can prove no set of facts in support of hi s claim which 

\~o"ld ent i tle him to relief." 

In the case at bar the District failed for dismissed compla

int of t he state, where the Plaintiff can prove beyound doubt 

thot the factors that suppo rt his claim deserve a relief with a 

jury t ri al. 

Paint II 

Whether, the Distri ct Court failed in not consider, that the 

allegations of Pro-se complaint are held to l ess st ringent stan

dards than formal pl eadings drafted by lawyers . 

Fi rst, al though the letters to the Pierce County State's 

attorney does not supo rt to be a Notice Of Claim, could be con 

verse in a Not ice Of Claim, because the Plaintiff is not an 

attorney and does not have legal or professional background per 

tai ning to drafting or f ili ng a complaint. 

The Plaintiff prays that this Honorable Court would li terately 
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construe his letters and complaints in light of the Supreme Court 

ruling in Haine v. Kerne, 404 U.S . 519 , 30L. Ed.2d. 552 (1972); 

Cruz v. Beta ; 405 U.S. 319 (1972); as squarely stated by the co

urt i n Soto v. Wolter , 441 F. 3d. 159 (2d. Cir. 1995). "Pro -Se 

motions must be literatelly construe and interpreted to raise the 

strangest argument that they suggest~ 

At case at bar, the Plaintiff send various letters to Pierce 

County State's Attorney Galen J. Mock, that is should be converse 

in a Notice of Claim as require in N.D.C .C. § 32 -1 2-2-04(1). 

Second, the office of the Attorney, was who had that respon

se with the Plaintiff and inform him about the procedu re to fol low 

to continue with the due process, but the Plaointiff never recei

ved any letter of response, situation that constitute an act of 

bad fait, deliberate, intentional, malicious and knowingly for 

part of the Defendants. Because the Defendants do not maked the 

same think of the clerk of this honorable court maked. 

Immediatelly the Plaintiff filed his complaint, inmform to 

the Plaintiff of those the due procedure to follows and send to 

Plaintiff form and informations to continue with the process . 

Therd, in your brief or notice of motion to dismiss of March 

31, 2010. The Office of Attorney General in the person of Mr. 

Doug las A. Bohr General Solicitor in the page 5 parragraph afirm 

and state. That the Plaintiff did not commence his action until 

almost nine years later; however in your reply brief of April 27, 
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2010, admit that the Plaintiff sent a l ett er an January 24, 2002 

to Pierce County State's At t orney Galen J. Mack, joint to var iou s 

others, wh i ch never were respond ed in act of bad fait, in tenti o

nal and deli be rat e. Situation tha t al so constitute a contradic 

tion by the office of Genera l Attorney. 

Paint III 

Whether, the Di strict Court failed in nat consider, that in this 

case , i s not applicable the statute of limitations and jurisdic

tion because the Plaintiff send variou s letters of notice requi

ring hi s property and money. 

Is here , when the Plaintiff sent two letters; the first an 

May 28, 2002 t o Mr. Galen J . Mac k, Pi erce County States Atto rney 

P.O.Box 196 Rugby, ND 58358-0196 , see a copy attached in the a

ppendix and the second letter on March 18 , 2002, see a copy of 

the certified moi l receip on March 18, 2002 No.: 7099-3400 -0016-

8614-4668 which proof the second l et t er that the Plai ntiff send 

to Mr. Galen J. Mack but the Petitioner do not have a copy. 

Al so see a copy of the third letter sent by the pe titioner on Ja 

nuary 24, 2002 writting by hand, see copy attache in the appendi x 

These letters we re send by the Plaintiff after of he recei

ved notification of the agents on October 2n, 2001; s ituation 

that is withi n 180 days after the alleged inj ury . Pursuant N.D. 

C.C. § 32 -1 2-04 . 
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However, the Plaintiff never received others notifications 

from Mr. Mack, nor of none othe rs law enforcement officers to re

turn of property and money; this constitute an oct deliberate, 

intentional ond bad faid. Also others letters were send by the 

Plaintiff requiring hi s property , but the Plaiontiff did not con

serve copies because during nine yeor s of imprisonment these pa

pers was losed . 

The Stoe is the on ly defendant whe n be cumplied with the due 

process. Here in the cas e at bor, after that the Plaintiff was 

notified to thot claim for the return of his property and money, 

three days after was tronsfered to othe r facility and never more 

was notified; fu rther of that this notification was desappeared 

by the Marshalls. In this case, the several laws and decisions 

cited by the Attorney General to support his argument and issue 

with respect the matter of the failure of the Petitioner to state 

claim, do not applic in this case, because the Plaintiff did not 

received due notification of the state to claim his property ; 

because the received was inmediate ll y transfered and this notifi

cation was desappeared by the Marshall. Also this Honorable Co 

urt have that consider in this case and in this instant, that the 

Plaintiff is li mited to his access to the court and l aw library; 

Plaintiff IS for more of eight (8) yea rs under custody of a pri

son federal, where in his law library do not ex ist laws of the 

States for the which the Plaintiff is limited to respond the ar 

gument of the Attorney General of the State, in this case, situa

tion that constitute a vio lation of due process; in case of the 



dec ide grant ed the notice of motion to dismiss, submit ted by the 

Defendants . 

~hi t respect to that, thi s court l acks sub ject matt er juri s

diction, the Plaintiff subm i t that he submett ed an "c lai m" aga 

inst the state for an "injury" withi n 180 days after the al leged 

inju ry . See a copy certified receipt No. : 7099-3400 -0016-8614-4668 

of Ma rch 18 , 2002 . Whi ch was send to Mr . Ga l en J . Mack by the 

Plainti ff, wi thin of the 180 days that he was not i fied an October 

21, 2001, but h2 was t ransf ered t ;l r ~C'! days aft er and th8 fl r rshr.l 

da~ appea r ed thi s n(ltific (lti on. 

III this ca se did nn:: applicant the l OriS Qnd dc ci. ~; ions submitted 

by the Attorney General in his mo t ion on March 31, 2010. Which 

Plaintiff rece ived on April 7, 2010. Additionaly in this facili

ty, that i s a federa l correctional inst itution, Pla int if did not 

have access to the State eaR in the eibrory fo r the which eQu Id 

not respond adequet e and apprupiately tu the office of Attorney 

General. 
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CON C ~ U S ION 

Wherefore , Plaintiff / Appellant respect fully request and prays 

that based on the obove mentioned reasons, i ssues, that the 

complaint be ond it is hereby granted , 

Resr~bmitted, 
Doted this 14 day of June, 2010 

at Rig Spring, Texas 79720 

CERTIFICATE OF SE RVICE 

I have send 0 true ond co rr ect copy of the ~rip.f 

and oppendix for defendant/appellant, postage prepa id, first 

class mai l, to the Office of the cle rk of the Supreme Court of 

North Dakota and Attorney Genera l Wayne Stenehjem ot: 

Supreme Court of North Dakota 

Office of the clerk 

600 E Boulevard Ave Dept 180 

Bisma rc k, NO 58505 - 0530 

Attorney General 

,layne Stenehjem 

500 N 9th Street 

Bismack, NO 58501 - 4509 

Under penalty of perjury, I sweo r that the aforegoing, 

br ief and Appendix for Defendant/Appel lant , i s true and 

correct to the best of my ability and know ledge . 

Efren Cortez RaY;;:;::::: 


