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STATEMENT OF CASE 

This is an appeal li'olll the Order ofSullllllary Disposition 0 11 Seeoncl Application 

fo r Pas 1 Conviction Relief and Order f'o r Judgment dated February 21'111, 20 II (sec 

Appendix A-l-\ ). 

Tweed was convicted of' AA' Illurder in October. 1991 nncl sentenced to life 

imprisonment. I-Ie appealed and the conviction was aninncd in 1992. Tweed filed a post 

conviction in 2008 and it was denied by Judge Racek. Tweed appcalccl and the District 

court 's decision was affirmed by the Supreme COllrt of North Dakota. 

On December 1 i'\ 20 10 Tweed filed his Second Application fo r Post Convict ion 

Rdicf aiong with request ror counsel. The district courl Summarily Dismis!'icci the 

petition ilnd request fo r counsel as well . 

Tweed timely filed his Notice of Appeal on the 281h of Man,::h, 20 11 (sec 

Appendix ;\·3· 1). 

The pet iti oner Appeals the lower COllrt'S deci5ion fu r the fo llowi ng reasons: 

1. The petitioner claims that the court erred or abusl.! d it's discretion by ordering 

Tweed's second Applicmion for Post Conviction Rclicfbc summaril y di smi ssed. 

2. The petitioner believes the lower cOLIn luis erred or abused it' s di5crct ion when 

they claimed Ihal TWl.!l.!d did not r:li se a substanlial isslle of fact or law. 

3. The petitioner cbi ms Ihat Ihc courl erred, or abused it's discretion by claiming 

that isslies 1,5,6,7, S. 9. and 10 wcrc previously ad.iudicated and :lre barred by res 

judicata. 

4. The petitioner cla ims 11m1 the court erred, or abused ii's di scrction by claiming 

Ihal issllcs 2. 3 and 4 wl.!rc previously all issues Ihat should have been rai st.:d in his first 



application for post conviction rcliefand that Twccd has inexcusably fai led to show 

reason for not bringing the issues previo llsly. 

5. The petitioner claims that the court errcd. or abused it 's discret ion by claiming 

thm issues J I and J 2 were beyond purview. therefore. claims did not state a claim for 

post conviction relief. 

6. The petit ioner claims that the court crred. or abused it' s di scretion by c laiming 

that Tweed made no showing that wou ld negate his culpability in OorlTs death. 

7. The peti tioner claims that hi s 61h and 141h Amendment Rights were violated when 

he was denied effect ive ass istance o f counsel. 

STATEMENT OF FACTS 

Tweed was convicted of' AA ' murder in October. 1991 and sentenced to life 

imprisonment. He appealed and the conviction was allirmcd in 1992. Twecd filed It post 

conviction in 2008 and it was denied by Judge Race"- Tweed appealcd and the District 

court's deci sion was affirmed by the SlJprCmC COllrt orNorth Dakota. 

On December 1 tho 20 10 Tweed fil ed his Second Applica tion lo r Post Conviction 

Relief along wi th rcque'st for counsel. -the district COlirt SUllllllari Iy Dismissed the 

petition and request for counsel as wcll. 

Tweed now appears the February 281h
• 201 1 order to thc Supremc Court o f North 

Dakota. 
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ISS UES PRESENTED FOR REVIEW 

I. \Vhclhcr Tweed's 14th Amendment Rights to due process and II fair hcadng 

wcre violated when Ih(' lowel" COlli-I s tllllllladly dismissed his Application for- Post 

Conviction Relief? 

II. 'Vhclh cr Tweed's 141h Amcmlmcnt Right s were violated by the lower court 

when they l'Illimcd that Tweed did not nlise 11 substantial iss li e of fact or law'! 

III. Whether Tweed's 141h Amendment Rights were violated when the court 

cITed, or abused it 's di sc retion by barring issues 1, 5,6,7,8,9, and 10 claiming r"es 

judie:!t:t applied to those issues '! 

IV. \Vhclhcl" Tweed's Slh, 61h
, and 14th Amendment Right s w ere violated when 

the court erred, 01" 'lbuscd it ' s discretioll hy claiming that iss ues 2, 3 and 4 wcre 

pl'cviously all iss lies that should have been I'aised in his first application for post 

conviction relief "nd that Tweed h:lS inexcusably failed to show reason for not . . 

br' inging the issues prcviously '! 

V. 'Vheth er Tweed 's 511 ', 6[h, :111<1 14[h Amendmcnt Rights wcr'c violated when 

the court err'cd , 01' abuscd it 's disc l'clinll by c1aill1in~ that issues II :1Ilt! 12 wcrc 

beyond pUl'vicw, therc fo r'c, claims did uul sta le a claim for' pos t conviction reli er? 

, 
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VI. Whether Tweed's 14111 Amendment Rights were violated when the court 

erred, or abused it's discretion by claiming that Tweed made no showing that would 

negate hi s eulp~lbilit)' in Dorfrs death'! 

VII. Whether Tweed 's 6111 and I-, Ih Amendment Rights WCI'C viol:lIed whell he was 

denied effective ass istancc of counsel'! 

ARGUMENT 

I. Whcthcl'Twced's 14111 Amendment Rights to due process and a f:lil' he:lring 

were violated whcn the lower court summarily dismissed his Application for Post 

Conviction Rclief! 

The pet itioner cla ims that the cou rt erred by ordering Tweed's second Application 

for Post COllviction Relief be summarily di smissed, ultimately denying Tweed his right 

to due process, Tweed has suppli ed the lower court with ample genuine isslics of 

materia l fuct in his Applica ti on for Post COllviction Relict: For examplc: 

A) Exhibi~ I in ~hc. Appellant's Application for Post Convic tion Relief Docketed 

12/ 17/ 10. refers \0 a 'shin spattered with blood' is new evidence which exists now and 

\VUS not available at Tweed's original tria l ill October or 1991 , because the lab report did 

not ex ist unti l February of 1992, The lower court claimed that this issue wns raised at 

Tweed's 2009 Post Convicti on but it was not. Twced was not aware of the cxistence of 

thc document until 5-7- 10. therefore, the COll rt erred by cla iming that the isslle was barred 

by res judicata since it was not fully and finally determined by any court or appea l. It is 
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im portant to note that the state claimed that Ihey were to use the said ev idence (0 

corroborate Tweed ' s testimony in order to convict Dav id Sumner of the murder Tweed 

has bcen convicted of. 

Brady v. Maryland, 373 U.S. at 87 "So l11 e circuits have stated, however. that 

government suppress ion in bad faith may suggest that evidence is material. '· 

At the time the of Tweed's triallhc resul ts we re n0 1 known, however. the State 

was under the impress ion thaI it would have aided them in corroborating Tweed's 199 1 

trial testimony and the ev idence wou ld then a id theIll in convicting Sumner of murdering 

Terry Dorff, as ev ident by Mark Boening's statement in "State's return to Defendant 's 

Mot ion to Suppress and Motion for Discovery" Dated 12127/9 1 Case No. Cr. #9 1-148 

Stale v. Sumner (see Appendix .1\ -5-1 ) where he stated "A lthough suffic ient 

corroborating evidence already exists. 10 submit thi s case to a jury, the State does have 

real ev idence, a shirt contain ing apparent blood spatters, wh ieh may further tend to 

connec t Sumner with the murder. Since Ihat evidence should be available before trial 

(emph:lsis added), defendant ' s suppress ion motion is clearl y premature at this time. If 

the State fa ils to present ev idence corroborating Tweed's test imony at tr ial. ce rtainly 

Sumner would the n have grounds for a Non h Dakota Rule 29 i'vlotion for Judgment of 

Acquitta l at the close oC til e State 's case." 

It is not fa ir to Tweed that the State was will ing to have Tweed testify as a 

credib le. reliable. and truthful witness at David Sumner' s trial. despite Knowing that 

Tweed was called untruthful at hi s trial. [lilt! the lab report did not include the victim's 

blood. A t"ter Sumner was acquitted. the state cont inued to treat Tweed as though he was 

ly ing during hi s trial in an attempt to minimize hi s complicit y. 



l3y the state not knowing the result s of the lab report demonstrates that 

withholding the ev idence was made in bad faith in an attcmpt to prej udice Tweed's case 

and making it morc d ifficult ifnot impossible for him to obtain a new trial. 'I\vced 's 

attorney certa inly wo uld have demanded a cont inuance to await the lab results before 

continuing with the trial. had he been effective. 

Stri ck ler v. Greens, 527 U.S. 263, 28 1-82 (1999) "Brady vio lat ion occurs when: I) 

Evidence is favorable to accused because it is excu lpatory or impeaching; 2) evidence 

was suppressed by the State cithcr willfully or inadvertently' and 3) prejudice ensued." 

The said evidence clearly fnll s in the three prong standard orS/rickler. The evidence can 

be tested by Twecd for DNA and it will prove Twccd' s case and the State's case that 

Sumner was in fnc t prcsc11I , had opportunity, and ki ll ed Dorff, especiall y when viewed as 

a whole, in tandem with Sumner 's admissions to \,vitnesses and TV'ieccl ' s s tatement and 

lCstimony, along with the new lab repo rt regard ing the ' shirt spattercd with blood ' . 

l\vced is entitled to an cvidentiary hearing to present thi s ev idence. 

U.S. v. Pclullo, 105 F. 3d 11 7, 124 (3r1l C ir. 1997) "New trial granted bec<lusc prosecution 

withheld ev idence both favorable and material to de lcnsc. in violation of Brady Rule" 

The Pell/I/o case app lies to Tweed's because if the shirt was that important to the 

state at the time, then it will certa in ly be important to aj ury. Espec iall y with the nc\,v lab 

report s with al l the advanced tec hnology in DNA test ing. 

Winship. 397 U.S . 358 ··.Justice Harl an stated, ' 1) although the phrases. "preponderance 

or evidence" and " proo r beyond a reasonab lc doubt" wcre quantitat ive ly imprec ise. 

neverthe less they communicated to the finder of fnct di rTerc l11 notions eonccrning the 

degree of confidence Ihat he was ex pected to have in the correctness of his f~ctual 
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conclusions; and 2) The reasonable-doubt standard in a criminal case has botlomed on the 

fundamental value determination that it was far worse to convict an innocent Illan than to 

let a guilty man go free." 

The Winship case app lies to Tweed' s because Twced is innocent and a lot of 

changes and evidence have come to light since Twced' s 1991 conviction. and he is surely 

in need orrelieC Thi s court cannot a llow the lower eourl to find some loop hole to 

uphold a wrongful convict ion. Tweed' s case must be re-examined and viewed as a 

whole. and in it ' s entirety. Tweed has genuine issues of material fact and the District 

Court erred in summarily dismissing his application fe r not provid ing nny genuine isslles 

of male ria! fac\. Like the Winship case, Justice Harlan's statement must be adhered to 

and in view of the whole ease with all the new evidence that was uncovered after Twecd 

was convicted leaves strong doubt as 10 Twced's actual guilt. Tweed is enti tled to have a 

new jury hear his case where he will surely be acquitted at a new tria1. 

By denying Tweed 's Applicat ion. the lower court erred, or abused it 's discretion 

by denying Tweed fundamental fairness, therefore, denying Tweed an opportunity to set 

the record straight at an evidentiary hearing where Tweed surely would have prevailed on 

the grounds of new evidence, new witnesses, prosecutorial misconducts and ineffective 

assistance of cOllnsel. Twced would like this case remanded back to District COlIrt with 

instruction nnd an oreler for an evidentiary hearing. Alternatively. thi s Court call vacate 

Tweed' s convict ion and oreler a new trial , in the interes t of justice. 
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II. \¥hcthcrTwced's 14th Amendmcnt Rights WCI'C violatcd by thc lower cou r t 

whcn they claimed that Tweed did not raise a subst'lIltial issuc of fact or law '! 

'Material Fact' , as defined by Black's Law Dictionary - i\ f:lct that is significant or 

essential to the issue or matter at hand." 

A) As a matter of fact, Tweed has filed a sworn ' /\flidavit in Support or Post 

Convicti on Relief dated and notari zed on February 1011
\ 2011 (see Appendix A-6-1) # 11 

states "I received ineffecti ve prc-trail. trial. appellate, post convict ion, and post 

conviction appe ll ate counse l. " 

B) The ' sh irt spattered with blood ' was wi thheld from Tweed by the State is also a 

fact that is significant or essential to the issue at hand, and a substantial issue of fac t or 

law. 

C) It is also quite a substantial fac t that the Cass County State 's Attorney's Office is 

currently ill possession ofa letter rece ived by police on February 11th. 2010 (see 

Appendix 1\-7- 1) which names Iwo new witnesses whom David Sumner has been 

bragging to l'or the past li ve or six years that he ki lled a guy. Mr. Boening has told 

Tweed ' s wife Michelle Tweed tha t the letter is signilic:lIlt (emphasis added). In 

Michelle Tweed's affidavit dated December 1st. 20 10 (see Appendix A-8-1 ) on page two 

she states " We hoped that with past evidence, Illy husband ' s willingness to testify against 

Sumner, and the new witnesses named in the lette r, that a conviction aga inst Sumner 

could be obtained. Alicr my husband was off thc phone, Mr. Boening told me that the 

new letter was significant and he would be in con tact with Oct. Voigtehild about it." 

Therefore. if the State believes that the letter and wi tnesses arc significant. Tweed can 



cet1nin ly use them to prove Tweed 's innocence, by using Sumner's admissions of ' killing 

a guy. 

Mark Boening wrote a letter to Mrs. Tweed on March 4th
, 20 10 (see Appendix A-

9-1 ) whe re he stated at the bottom or page one. "The state appreciates that yo ur husband 

would now be willing to cooperate and testify against David Sumner. Unfortunately, it is 

too late:' Mr. Boening up to that point was willing to work with Tweed to ensure 

Sumner would be convictcd. however. he discovered that Smllner could not be charged 

again. then he fe lt ob ligated to try and uphold the only conviction he had in the Terry 

OorIT case. It is unfair to Tweed that he should con tinue to do prison time for a crime he 

did not commit , s imply because the state cannot find anyone else to do the timc when 

they know that Sumner was really rcsponsible fo r Dorff s dea th. 

M r. Boening ' s admission that the letter is signi fi cant, is a factlhat is substantial , 

signi fieant or essent ial to the issue or matter at hand , and worthy of investigation to 

correc t the horrib le injustice ofTweccrs convict ion. 

D) Another substan tia l fact is that two new witnesses that became known in20IO arc 

Jason Johnson and Sheri Johnson, who Tweed swore in hi s Affidav it in Support or Post 

Conviction Relief, we re 10 be subpoenaed to be present and questioncd at Tweed's 

evidentiary hea ring. The wil1lcsses were not ava ilable at Tweed's 1991 tmil. nor were 

they ava ilable for Tweed' s 2009 Post Conviction. Thcy arc new evidence that is 

exculpatory and/or exonerating to Tweed. 

E) It is a violat ion of Imv and also substantial fac t supported by the record that John 

Goff lied to the j ury more than 17 times in his closi ng arguments at Tweed's 199 1 trial. 
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u.s. v. Watson. 17 1 F.3d 695, 700 (D.C. Ci r. 1999) "Convict ion reversed because 

prosecutor' s misstatement of defense witness' s testimony substantially prc:iud iced 

defendant despite curat ive instructions'- ' Watson case went on to s tate. ··It is error fo r 

counse l to make statements in closing argument unsupported by ev idence, to misstate 

admitted evidence, or to misquote a witness' test imony" 

The WO/SOII case applies to Tweed's case because John Goff the proseclltor in 

Tweed's case misquoted \vitncsscs and lied to thcjury. and Tweed ' s cOllviction should be 

reversed as well. There is no excuse o r legal argumcnt to condone lying, misstating 

evidence or misquoting witnesses as John Goff has in Tweed's case. 

U.S. v. Conrad, 320 F.3d 85 1, 856 (8!h Cir. 2003) " Conviction reversed because 

prosecutor's improper remarks during tri al had cu mulative effect that ' substantially 

impaired the defendant's right to a fair tri al' , ev idencc against defendant was not 

overwhelming, and curat ive instructions were insufficient to protect defendant from 

substant ia l prejudice." 

The Conrad case app lies to Tweed because so many lies we re told by the 

prosecutor that Tweed's trial was no longer fair. and the cumulative e ffect was staggering 

and prejudiced the jury, and because the improper remarks were not objected to by 

Tweed 's attorney left no choice for the jury to be li eve anyth ing else bu t whatever Goff 

was telling them. Tweed was though t to be untruthfu l at his tria l and the fo rensics were 

not accurately portrayed by the prosecut ion during closing argume nts. The case against 

Tweed was not overwhelming. but he was convicted because Goffrepented ly lied to the 

Jury. 
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u.s. v. Koiavan, 8 f .3d 1315, 132 1,22 (91h Cir. 1993) " Prosecutor's untruthful statement 

regarding existence of plea bargain agreement with witness improper because there can 

be no invitation to lie \0 the jury." 

The Kojayal/ case applies to Twccd's because GolThas lied on the record and 

there is absol utely no reason or in vit<ltion to li e to the jury. Tweed is entitled to a new 

trial. His conviction should be vacated and a new trial should be granted where be wi ll 

sure ly be acquitted . 

Naupe v. III.. 360 U.S. 264, 269 (1959) ui\ prosecutor may not knowingly prescnt f:llse 

testimony and has a duty to correct testimony that he or she knows to be [alse." 

The NOllpe case applies to Tweed's case because the prosecution has lied to the 

jury, as Tweed has pointed out by the record in his application . Goff's false testimonies 

have gone uncorrected by the State even though they are obligated to correct it. 

Williams v. Cockharl. 797 F.2d 344, 347 (8 1h Ci r. 1986) .,/\ fedcral court reviews any 

improper inference to determine if it had a substantial and injurious effect or influence in 

detennining ajury's vcrdict." 

The Williams crise applies to Twced's because the prosecution improperly derived 

at the wrong conclusion from witnesses' testimonies 011 severa l occas ions, as pointed out 

in Tv,.:eed's Application, and presented the improper inlcrences to the jury. The improper 

infcrences injured Tweed by destroying his credibi lity and ma:-. imized his culpability. 

Some of the improper inferences were tnken from invest igating officer's testimony. 

Tweed' s testimony, and the medical cxnminer's testimony regard ing how Terry Dorrr 

died, wh ich direc tl y resulted in prejudicing Tweed's trial. The Appellant has supplied 

ample issues of fact and law to support grounds for an evidenti ary hearing. In the interest 
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of justice the Supreme Coun should order Ihe District Court to have an ev identiary 

hearing, or alt ernati vely vacate T weed's conviction and issue a new trial. 

U.S. v. Carter. 236 F.3d 777. 784-85 (61h C ir. 200 1) "The law is clear thaI. whi le counse l 

has Ihe freedom al Irial lo argue reasonab le in ferences From the evide nce. counsel cannOI 

misstate ev ide nce ... See U.S. v. Youn !.!... 470 U.S. at 9 & n.T 

The Carrcr case applies to Tweed-s because the law is clear. Ihe Stalc cannOI 

misstate ev idence as Twccd has shown in his application. The court has erred. or abused 

it's di sc retion by stating Ihat Tweed d id not rai se a substantia l issue of fact o r law. 

Througho ut Tweed' s 76 page Application he has rai sed substantia l issues o f fac t 

and Inw, and the lower court e rred by staling thai he did not. In lhe interes t o f jus lice. thi s 

case needs 10 be remanded bad 10 Dist rict COllrt and an Evidentiary I-leming must be 

ordered. 

III. ' Vhelh er Tweed's Slh, 61h and 141h A m endment Rights wcre violated when the 

co1I1'1 CITCd, 01' abused it 's disc retion by burring iss lics 1,5,6,7, S, 9, and 10 

claiming res judicata applied to those issues'! 

Issue I A) "1\ shirt spallercd wilh blood' was not brought before any couri and 

can not be ba rred by res j udica ta. therefore. the lower court crred due to the fac t that Ihis 

issue \vas 11 0t full y and fina ll y tk tcnn ined by any coun or appeal. The ' shirt spattered 

with blood ' was no t di scovered by Tweed until 05-05-20 I O. as sworn to in Tweed 's 

affidavit. (see Appcndix ;\-6- 1) 

Issue I 0) "Helmuth Wl:gncr" is a ne w wilness th at ex ists now and WHS not 

broughl be fo re any court and ca ll nOI be barred by res judica ta , thc rdore. the lower caliri 
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erred due to the f~lct that this issue was not fully and finally determined by any court or 

appea l. 

Issue I C) "John Goffs belief that Tweed was truthful at his trial" is new 

exonerat ing and excu lpatory evidence that now exists and was not brought before any 

court and can not be barred by resjlldicata, therefore. the Imver court erred cluc to the fact 

that thi s issue was not full y ancl finally determined by any court or appeal. 

IsslIe I D) "Mark Boening' s belief that Tweed was truthful at hi s tri al" is new 

exonerating and exculpatory cvidence that now ex ists and was not brought before any 

court and can not be barred by res judicata, therefore, the lower court erred due to the fact 

that this issue was not fully and finally determined by any court or appeal. 

Issue I E) "A letter" received on February 8111
, 2010 by Chad McCabe indicating 

two new witnesses, Jason Johnson and Sheri Johnson who rnay have info rmation that 

David Sumner has been bragging that he killed a guy. This is new evidence that never 

even ex isted at the time to Tweed's February 41h 2009 evidentiary hearing which exists 

now and was not brought before any court and can not be barred by res judicata. 

therefore, the lower court erred due to the fact that thi s issue was not full y and fina lly 

determ ined by any court or appea l. 

Isslle 5 A) " John Goff told the jury what there onl y duty was." 

Williams v. CoekharL 797 F.2d 344. 347 (8 th Ci r. 1986) "A federal CO LIrt reviews any 

improper comment or injuriolls effect or influence in determiningjur{ s verdict." 

The Williallls case applies to Tweed 's becallse a prosecutor cannot te ll a jury what 

there only duty is. and without an objection from the defense, the j ury will believe that 
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they were obligated 10 be lieve Ihat whatever the proseculor says their only dmy is, then 

Ihal would be there onl y dUly. 

Issue 50-1 ) "John Gofrlied to the jury" 

U.S. v. Kojavan. 8 F.3d 13 15. 132 1.22 (91h Cir. 1993) "There can be no invi tation to li e 

to the jury:' 

The Kojayall case app lies 10 Tweed's case because the prosecut ion cannot lie to 

the jury. 

Issue 5 8 -2) <'John GotT lied 10 the jury. by misquoting Tweed's tcstimony. 

unfai rl y changing the meaning." 

Issue 58-3) "John GofTl icd to Ihcjury. by misquot ing Tweed's testimony. 

unfairly changing the mcaning.·· 

Issue 5 8-4) "John GatT lied to the jury, by misquo ting Tweed' s testimony, 

un fa irl y changing the meaning. 

Issue 5 13-5) "John Goffl ied to Ihc jury, by misquoting Tweed's testimony. 

un fai rl y changing the mcaning." 

Issue 5 13-6) "John Goffl ied to Ihej ury, by misquot ing Tweed 's leslimony. 

unfairly changing Ihe meaning." 

Issue 513-7) "John GoO' lied to thcj ury, by misquoting Tweed's testi mony, 

lIn l~lirly changing the meaning." 

Issllc 5 13-8) "John GolT li ed to the j ury. by misquoti ng Tweed' s test imony, 

un fa irly changi ng the meaning." 

issue 5 C) "John GolTlied by misquoting Dr. frikkc' s testimony. unfai rl y 

changing the meaning:' 
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Issue 5 D) "John GotT lied to the jury, by misquoting Tweed' s testimony, unfairly 

clmnging the meaning." 

Isslle 5 E) <'John Goff li ed by misquOIing the testimonies of Fargo Police Officers 

Wayne Johnson. Mike McCarthy. Paul Lies. and Dean Wawcrs. unf:lirl y changing the 

meaning:' 

Issue 5 F) "John GotTlied to lhcjury. by misquoting Tweed ' s testimony. unfairly 

changing the meaning," 

Issue 5 G) "John Goff lied to the jury, by misquOIing Tweed's testimony. unfairl y 

changing the meaning." 

Issue 5 1-1) "John GotT lied when he led the jury 10 believe that Tweed was nOi 

tnll hfu l." 

Issue 6 A) "John GotT expressed reasonable doubts as to Tweed's gu ilt ." 

Issue 6 B) "John Goff expressed reasonable doubts as 10 Tweed 's guilt:' 

Isslle 6 C) "John Goff expressed reasonable doubts as \0 Tweed 's guilt. " 

Isslle 6 D) "John Goff expressed reasonable doubts as to Tweed 's guilt." 

Issue 6 E) "John GoO' expressed reasonable doubts as to Tweed 's guilt. " 

Issue 6 F) "John GotT expressed reasonable doubts as to Tweed's guilt. " 

Issue 6 G) "John Goff expressed reasonab le doubts as 10 Tweed's guilt: ' 

Issue 6 1-1 ) "Mr. 130ening expressed reasonable doubts as \0 Tweed 's gui lL" 

isslle 7 A) "John GotT expressed reasonable doubts as to Tweed's guilt:" 

U,S. v. Perl .lza . .t39 F,3d 1149. 11 72-73 (91h Cir. 2006) "Conviction I\!\,("rscd because of 

improper burden shilling cOl11mc11I:' 
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The Per/am case applies to Tweed because the reasonable doubts by John Goff 

were expressed intent ionally to improperly sh ift the burden of proving 100% innocence, 

to Tweed. Tweed's tria l attorney neve r took advantage of the prosecutor's reasonable 

doubts which demonstrates how Mr. Beauchene's performance lell be low the acceptable 

lever of a professionnl. I fTweed ' s attorney hnd explo ited the prosecutor" s reasonable 

doubts the outcome or the trial would have been di ffercnt. 

Issue 8 A) "The prosecutor John Goffunfair ly and improper ly, psychologically 

assessed Tweed." 

Gall v. Parker. 23 1 Del . 265,3 12 (6th Cir. 2000) "Prosecutor's suggestion to jury to heed 

his expertise as government proseclltor and dismiss defendan t's insan ity de fense 

Improper. 

The Gal! case applies to Tweed because ~vlr. Golf is nol a I icensed psychologist 

and should not have expressed hi s personal opinion \0 the j ury regard ing matters 

requiring personal knowledge or expert knowledge. Tweed's altorney never objected to 

the misconduct which prejud iced Tweed' s case because the jury was left to believe the 

proseclltion, and directly resulted in Tweed losing hi s Extreme Emotional Disturbance 

defense. Had Tweed been a woman, the sexual assault would have minimized Tweed's 

culpability. and would have been a major factor in the defense. had Tweed rcee ived 

effect ive counse l. 

Issue 9A) "Mr. Beauchcne has prejudiced his client's case by railing to object to 

all the prosecutoria l misconducts." 

Issue 9 B) "Mr. Beauchene has prejudiced his client's case by not brining all the 

prosecutorial misconducts on direct appeal." 

16 



Issue 9 C) "Mr. Beauchene acted unprofess ionally due to hi s blatant bias toward 

'I\veed." 

Issue I 0 A) ·' Mr. Nelson did not lo llow hi s clien t' s instructions. whieh directly 

resu lted in prejudicing his clients case." 

U.S . v. Conrad , 320 F.3d 851,8 56 (8th Cir. 2003) "Conviction reversed because 

prosecutor's improper rcmarks during trial had cumulative e ffect that 'substantially 

impaired the de fendant 's ri ght to a f~lir trial'. ~vidcnce against defendant was not 

overwhelming, and curative instructions were insufficient to protcct defendant from 

substantia l prej udice." 

The Conrodcase applics to Tweed' s case because all the li es the prosecutor told 

the jury were not only wrong, and proscclltor inl misconduct in it' s worst form but the 

numerous occasions also had a cumulative crfect that can't be ignored and surely biased 

the jury and prejudiced Tweed's cnse. espec ially when the defense made no object ion to 

the misconducts. It was as though the defense put it's imprimatur on the prosecution 's 

misconducts. 

Tweed knows that thi s is nOI the time or the place 10 argue these. issues, Tweed is 

merely pointing a lit how these issues nrc new and have never been full y and finall y 

determined by any court or on appea l. The prosec lilorial miscon<iu ct was so egregious 

that it fatall y infected the proceed ings and rendered Tweed's en tire trial fundamentall y 

unfair. 

N. D. Code or.r udicial Conduct Canon ? A. "Publ ic confidence in the judiciary is eroded 

by irresponsible or improper conduct by j udges. A judge must avoid a ll impropriety and 

appearance of impropri ety . The tesl for appearance or impropriety is whe ther thc conduct 
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would create in reasonable minds a perception that the judge's ability to carry olltjlld icial 

responsibilities wi th integrity. impart ia lity and competence is impaired." 

N.D. Code of Jud icial Conduct Canon 3. "A judge slmll perform the duti cs o f judicial 

office impartia ll y ancl diligent ly." 

Canon 3, B 2 states, "A j udge sha ll be I:! ithfullo the law and maintai n professional 

competencc in it. Ajudge sha ll not be swayed by partisan interests. public c lamor, or 

fear of criticism." 

Canoll J , B 7(e) slates "A judge may initiate or consider ex parle communication when 

exprcss ly authorized by law." 

Canon 3, E (\) "A judge shall di sCJualify himsc lf or herself in a proceeding in which the 

judge's impartiality night rcasonab ly be questioncd, including but not lim ited to instnnces 

whc re; (A) The j udge has personal bias or prejudice concerning a party or a party's 

lawyc r, personal knowledge of di sputed ev identiary fact s concerning the proceedings." 

The above Canons apply to Tweed' s ease becausc Tweed is inclined to believe by 

the judge ' s order of Summary Disposition. that the judge is afraid to issuc an order in 

Tweed ' s favor duc to the past attention the media has had in thi s case, and that a reversal 

o fa conviction in thi s case may cause public clamor, and he may be criticized . 

In the ' Background ' sect ion of Judge Racek's ·Order to Summarily Dismiss'. 

The judge makes it a point to men ti on tha t Tweed did not testify at Sumner's tr ial. Why 

would he mention it? What direct bearing docs 'notteslifying ' at Sumner's 1992 trial 

have on Tweed 's 1991 trial? Tweed be li eves that the Judge ' s intentions were to inllamc 

the passions of the Supreme Court Judges. and instill anger or rage that ' David Sumner 

got away with murder', and therefore be inc lined to ru le against Tweed. and nol base 
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their decision on the merits of the issues. This would further punish Tweed ror not 

tcstify ing. This shows further bias by Judge Racek. 

Tweed asked Judge Racck a specific question, as to whether or not hc and f'dark 

Boening were involved in some type o r Ex Parle commun ication, but the Judge has opted 

not to answer for some reason. Tweed would li ke th is court to order him to answer that 

question. Any conversations that Judge Racck had wi th Mr. Boening <Ibout Tweed 's post 

conviction either ex parte. or in cam~ra discussions. is an ab use of the judgc's discret ion 

and violates Tweed's ri ght 10 con frontation. 

Berger v. U.S., 295 U.S. 78,88 (1935) "And whose interest , lherefo re, in a criminal 

prosecution is not that it shall win. but that justice shall be done. A prosec uting atlorney 

is to refra in from improper methods calculated to bring abou t a wrongful conviction." 

The above Canons and /Jerger case app ly because, instead o f foc using on ways to 

deny Twced's Applicat ion. Judge Raeek and the prosecutor's ofiice should have foc llsed 

on Ihe importance and legi timacy of lhe issues. It' s as though they wanl Tweed 10 fail , so 

that no one will ever know that Tweed was wrongfully convicted of ' AA ' murder, nor do 

they want anyone to know the dep th at which they sank to in order to keep their 

malfeasance from coming into light. 

Tweed has enclosed these concerns in his "Request for Reconsideration" (see 

Appendix A -I O-I ). None oC lhe conce rns were addressed by Judge Racek. Thejudge 

litera ll y 'rubber stamped ' hi s denial on the back on'weed's reconsideration request. 

Tweed aSKed the j udge "At what court was the issue of the 'shirt spattered wi1h blood' 

brought up?" By Judge Racek refusing to even bother investi gat ing Twccd's claims in 1he 

rc!;onsideral ion shows a 10ta l disregard and complete indiiTcrencc \0 Ihe val ue and 
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integrity or the j udicial system, and is an attempt to directly prej ud ice Tweed's post 

conviction . 

Tweed has listed several issues that clearly should not be barred by res judicata. 

This shows ac tual bias by Judge Racek, who unfairly genera li zed the issues in Tweed ' s 

Applicati on. and arbitrari ly dismissed thcm . Tweed is entitl ed to an ev ident iary hearing. 

The Supremc Court should issuc instructions to the lower court and remand thi s case to 

District Court. where Tw·eed shalllx:na inly prevail in an ev ident iary hearing, and 

ultimately be acquitted in a new trial. 

IV. ·Whether ·I\ .... cct! 's 141h Amendment Rights were violated when the court 

erred, or abused it 's di scretion by d:liming that issues 2,3 and 4 were previously a ll 

issues that should have been nlised in hi s lirst applic:ltioll 1'01' post conviction I'clid 

and that Twccd has incxcus:lbly failed to show re:lson for not bringing the issues 

previously'! 

Wilson v. State. 1999 NO 222: 603 N.W.2d 47; 1999 "Petitioner was entitl ed to Raise 

ineffective assi stance or counsel cla ims in-Application for P OS\ Conviction Re lief when 

those claims had not been fu ll y and fina ll y determined on appeal." 

Thc Wi/SOli case applies to Twced' s case because Tweed instructed hi s first Post 

Conviction (from hear on referred to as 2009 Post Conviction) and subsequent appea l 

attorneys Brian Nelson and Chad McCabe 10 includc the isslles in hi s 2009 Post 

Conviction but they lilil ecl to fo llow the re c li en t' s instruction which prcjudiccd Twccd's 

case. I-lad they included the issues in Tweed's 2009 Post Conviction the resu lt s of the 

firs t one would have been different. and Tweed 's convicti on would have been vacated 
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and he wou ld have been acqu illed in a new trial. By the court's denial of an evidentiary 

hearing in thi s case, Twced was lInl~lirl y denied an opport un ity to provide excuse as to 

why issues were not raised prev iously. 

The Sta te agrees wi th Tweed on page 2 section 8 of;'Ans\ver to Application for 

Post Conviction Relief' (see Appendix A- I 1-2) Mr. Boen ing stated "As for Ground for 

relief 10 and ground for re i icf I I Respondent acknowledges that Petitioner mllst be 

permitted a reasonable opportunity to present relevant materials regard ing claims of 

ineffect ive assistance of counsel pursuant to Wilson v. State. 1999 ND 222; 603 N.W.2d 

47; 1999 and that summary disposition wou ld be error." 

The leg islat ive intent is in Tweed's favor in this instance and the court erred by 

denying Tweed the opportunity that the State conceded, to allow Tweed an opportunity to 

show how he was denied effective cOllnsel. 

Another example of ineftect ive assistance is that Brian Nelson raised an isslle of 

DNA in Tweed ' s 2009 post conviction but never even argued the issue (sec Appendix A-

12-G). [n Judge Racek 's "Findings of fact, conclus ions ol'law and order for judgment" 

dated April \ 311
\ 2009 he stated ';Fina ll y. Tweed raised in his petition, a lthough he did not 

argue it at the post -conviction hearing, that advancements in DNA technology wou ld 

warrant post-conviction relief." 

Mr. Ne lson's performance fe ll below the accepted leve l of a profession::!1 and 

Tweed ' s casc was prejudiced due to the fact no argument was made by cOllnsel, so the re 

was no legal basis to side with Tweed. Chad McCabe al so 1 ~lilcd to raise this instance on 

direct appeal and therefore, hi s per/ormance fell below the acceptable level ora 
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professional, and Tweed's case was prejudiced due to the fact that the valid issue would 

have resulted ill a new hearing. 

One of Tweed ' s isslies of inel'ICctive assistance of counsel was that Mr. Ne lson 's 

co-counsel was a disbarred attorney (see Append ix A- 13-4). 

Tweed is ent itled 10 an evidentiary hear ing and will prove that he in fact had 

ineffective assistance orpost convict ion counsel, and provide excuse why issues were nol 

ra ised. 

V. Whether Tweed's 5t\ 6th , and 14th Amendment Rights were violated when 

the court erred, 01" abused it's discretion by claiming that issues 11 and 12 were 

bcyomIIHII""icw, therefore, claims did not s t ~ltc a claim for post conviction rclicr! 

A) The district court judge was mistaken or misinformed by thinking Tweed was 

making spccific issues ofllle Ineflcctive Post Conviction Counsel. Twced specifically 

says on pages 73 of Application (see Appendix A-t 5-t) "Tweed is entit led to re-arguc lhe 

issues orthe 02/04/09 hearing, with adequate counsel." And on IXlge 74 (see Appendix 

A- 15-2) "Tweed is entit led to re-argue issues that were not adequate ly and fa irly 

considered by the Supreme Com!." Tweed is merely trying to attempt overcoming a 

procedura l bar by demonstrating how the incflcctiveness o/" Brian Nelson and Chad 

McCabe prejud iced Tweed's casco Tweed" s post conviction counsel-s refused to rai se 

issues that Tweed bel ieved were important. They were obI igatcd to follow their client's 

instructions, but they did not ancl Tweed ' s case was prejudiced as a resul t. Tweed is a 

pro sc applicant and cannot be expected to word things right in every instance, and 
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Tweed should have been givcn the option to correct or amend the App lica tion if the judge 

found fault with it. 

Wilson v. State. 1999 NO 222; 603 N.W.2d 47; 1999 "Petitioner was cntitl ed to Raise 

ineffective assistance of counsel claims in Application lo r Post Conviction Relief when 

those claims had not been full y and fina lly determ incd on appeal. " 

In the Tweed case the two prong test of Wilsoll has been ~ati s li c cl. I) Tweed's 

post convict ion anorney's were de fi cient by not following their clients instructions, 

which they were obligated to do, and 2) prejudiced ensued by the distri ct court dismissing 

the claims that Tweed wanted to raise in hi s first post conviction due to misllse of 

process. in the order by Judge Racek dated February 28th
• 20 11. Had Twecd received 

effective counsel during hi s lirst post conviction, Tweed wou ld have rai sed the issues the 

first time and the results \.vould have been a vacation of conviction, and a new trial wou ld 

have been ordered. 

As stated earlier the Statc's Attorney 's agreed with the petitioner that summary 

disposition would be error. Thcrclorc, the court erred in summarily di smissing Tweed's 

Application clLle to misuse or process, and Tweed is entitled to an ev identiary hearing. 

Twced respectfully requests Ihal thi s court order the di strict court to grant an 

evidentiary hearing where Tweed wi II prove that he was deprived or effect ive counsel 

regarding pre-trial , lrial , appellate. and post conviction counsel, and post conviction 

appellate counse l. 
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VI. Whether Tweed's 14th Amendment Rights were violated when the court 

erred , or abused it 's discre tion 0)' claimin g that Tweed made no showing that would 

nega te his culp~lbility in Dorff's denth,? 

A) Judge Racek on page 6 of his Order dated February 28 th . 201 1 stated "Tweed 

makes no showing that would negate his culpabi lity in Dorff s death." 

The "Background" section ofthe.iudgc's order has been inundated with Judge 

Racek 's assumptio ns and opinions. Th is is not i';: lir because the appellant kno\.vs how 

much the Higher Court Judges relies on the Lower Court 's version o rthe facts orthe 

case, Bul to be fair, in Ihis instance the Appe llant would li ke to bring it to the Supreme 

Courl 's attention that a significant amounl of informal ion in Judge Racek' s ' Background' 

portion of his order, wcre actually iss lies in Tweed's appli cat ion, they are not ' Facts of 

the Case' because much of it is being disputed by Tweed. For the Supreme Court to 

assume as accurate, what Judgc Racck portrnys as facts in his o rdcr, will surely prejudice 

Tweed due to the fact Ihal much is heavily disputed in Tweed's' Applicat ion for Post 

Conviction Relief . 

In Tweed's ' Request for Reconside ration ' Judge Racek ass umes the theory of 

Tweed's 1991 tri al was that 'Tweed \vas remorseful and admits to have been involved to 

events in his statement" . This is an issue in Tweed's application that during Tweed's 

2009 Evident iary Hearing Transcript, where Beauchene under oath, lest ified Ihat even he 

did not know the theory of Twecd"s 1991 trial. (sec Append i:'\ A- I 6-\ ) 

Judge Racek made it a point to mention Ihal 'Tweed's slatement was ineonsislent wilh 

the forensics .' Another issue Tweed has been c:'\ pJained away in his Application. 
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Judge Racek also s tated that "Judge LeClerc indicated that he did not find 

Tweed's testimony believablc" Tweed is painfully aware that he was not be li eved at his 

1991 tria l, he has explained throughout hi s Application why he was not believed at his 

trial. 

The appe llant's issues in his App li cation are actually given weight by Judge 

Racck's assumptions that his' Background' statements we re I~lctual , because if a District 

Court Judge can bc ' led 10 believe inaccuracies' or 'swayed ' by thc prosecutor's 

misconducts. lies, Brady violations, and misquoting witnesses, then how easily is a Ju ry 

going to be ' led to bel ieve' or 'swayed'? This seriously questions the confidence of 

Tweed's conviction. 

In Tweed's appl ication he stated that there are now at leasl4 witnesses who wi ll 

test ify that David Sumner admitted that he killed Terry Dorff: and thaI he will subpoena 

Ihe 4 wi tnesses and David Sumner as well 10 testify at the evident iary hearing. They are 

Helmuth Wegner, Todd Suede!. Jason Johnson , and Sheri Johnson. 13uI thc evidentiary 

hearing was denied by the lower court; therefore Tweed is appea ling thai decision to this 

court. The new witncsses and Iheir actual presence at an cvidentiary hear ing are genuine 

issues of material fact. If this court docs not think that it is, than perhaps it can order the 

lower court to hold an evidentiary hearing 011 the condition that Tweed suppl ies the court 

with sworn affidav its and/or statemcnts as to what they willicstify to. Twced is a pro se 

litigant and is doing the best he can. but admits he is in ovcr his head , he also feels that 

Ihc lower court should have gmnted him an attorney or a llowed him the opportunity 10 

amend his appli cation if they scen fault with it. After a ll , he d id enclose thai statemenl in 

hi s Application lo r Post Convic tion RclicfDocketed December lih. 2010. on page 3 



''Tweed should be granted an attorney. and reserves the right to have himselr or hi s 

atlo rncy amend this application:' 

In Tweed's Applicat ion hc pointcd Ollt in great detail how the proseclltion, at hi s 

1991 tra il lIsed improper methods to convict him. The Slate would only implore such 

improper methods irthcy did nol have a strong case and despemtely wanted a convic tion. 

Dismone v. Phill ips. 461 F.3d 18 1, 196 (2 n
t! Cir. 2006) "The state withheld affidav it or 

testimony tilat someone else admitted to [he killing was material , because no witness 

testified that the derenda nt killed the victim and defendant 's conviction was not 

supported by overwhelming ev idence o f guilt." 

The DislllulU: case goes on 10 stale "Statement exculpatory because it would have 

allowed defense to invest igate another pa rty' s invo lvement." 

The DislIIUlle case applies to Tweed because no one ever testified that Tweed 

kill ed anyone, however, two witnesses have al ready test ified at David Sum ner's trial that 

he killed Dorff The state has withheld the witnesses from Tweed and the statements arc 

material and exculpatory along wi th the witnesses that surfaced in February 20 10. A jury 

must hear the testimonies of these witnesses and Tweed wi ll be acquitted . 

The fore mentioned arg uments are in Tweed 's Application and arc material. The 

lower COllrt has erred, or abused it's discretion in stating "Tweed makes no showing that 

would negate his cul pability in Dorlr s death."' 

B) On page 24 of Twced' s Appl icat ion for Post Conviction Rclicf it says "Tweed 

was in rea l dange r oJ" immincnt harl1l - rape equals harm .. , A.1.D.S, equals harm . Tweed 

had no idea if Dor tT would produce a weapon to force hi m into submission, or produce a 

26 



weapon to force Tweed into compliance, or shoot or stab Tweed as he WClS escaping. 

Tweed had no time to think about it. AI the moment Tweed rea li zed Dorff was naked. he 

was already being sexually assaul ted. Tweed could only act inst inctive ly to stop the 

assault as quick as he could. This is information the jury should have heard, but Tweed's 

attorney's devastat ing error o f htiling to disclose mitigating circumstances and ev idence, 

undermined Tweed's credibi lity. Had Tweed' s attorney informed the jury of such 

circumstances and ev idence, the outcome orthe trial wou ld have been different, as 

prosecutor's case was not overwhelming." 

DeLuca v. Lord, 77 F.3d 578, 590 (2d Cir. 1996) "Determining that counsel 's failure to 

pursue 'Extreme Emot ional Disturbance' constituted ineffective assistance when a 

reasonable probability existed that a jury wOldd have found this defense persuasive and 

\volild reduce defendaill's liability form second degree murder to first degree 

manslaughter." 

The DeLuca case applies to Tweed's case because it is similar to Tweed's in so 

many ways, fi'om sexual assau lt to ineffect ive assistance of' cOllnsel. The end result of' the 

Deillca case was that counsel's fa ilure resulted in an unfair trial. Had Tweed's allorney 

put forth any effort other than ment ion ing the EED defense in passing, Tweed's liabi li ty 

would have been diminished if'not excused completely. The State pulled out all the stops 

to impeach. discredit. and paint the picture that Tweed was a liar. The ev idence against 

Tweed was not overwhel ming so the State had to try and make the jury believe that 

Tweed was lying, wh ich by it self was not <In element of 'AA' murder, but lying would 

make it appear that Tweed was attcmpting to 'conceal somcthing' such as hi s possible 

gu ilt or culpabi I it )'. The State nceded the jury to believe Twced was lying because hi s 
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truthfu l testimony ac tually dimin ished hi s culpability. Even Judge Racek 's ' Background ' 

section of his order sa id thai Tweed was not believed because his testimony was not 

cred ible. The sad and unl~ljr truth is. Tweed's testimony was onl y madc to appear 

(emphasis added) as not credible. by the prosecut ion. Everyth ing Tweed test ified to was 

the truth and hi s statement has never changed. The State went as far as saying Tweed 

was truthful, but on ly sayi ng it aftcr they had a lready tricked the jury and the judge thaI 

he was not. and then getting the conviction they wanted. 

A j ury certainly will weigh the evidence, as only they can, and determine Tweed 's 

level of culpability and hi s defense, especiall y when they must consider Sumner' s 

admissions as well as new witnesses. Tweed is certain a new trial will end with diflcrcnt 

results. 

Had the jury believcd Tweed 's tcst imony, they wou ld have acquitted him or 

found him guilty of Manslaughter or Class' A' Murder. But due 10 the inefTect iveness of 

hi s attorney in combination with the State's maliciously impropcr tact ics, Tweed was 

found guilty, despite the fact that the state's case was not overwhelming. Tweed is pro se 

and is trying to paint as clear of a picture as he can. 

Anderson v. Sirmons, 476 F.3d 113 1, 1148 (1 Olh Cir. 2007) "Counsel's fa il ure to present 

mitigating evidence at sentencing phase of death penalty trial was ine rfective assistance 

because I ~lilure allowed prosecution to successfu ll y arguc there was nothing to diminish 

defendant 's cu lpability cven though such evidence waS read il y availab le." 

The Andersoll case is li ke Tweed' s because Tweed 's original trail anomey failed 

to present or even investigate mit igating evidence that surely would have diminished 

Tweed 's culpabili ty ifhe had killed Dorff. The ev idence was read il y avai lable, but it was 
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simply and prejudicially not looked for. Tweed still maintains that Sumner murdered 

Dorn' <lncr he len the scene. 

Had Tweed been a woman. the sexual assault would have been the focus of the 

trial and the key to Twced's defense. Twced deserves a ncw hearing with fairness and 

equal rights with the protection or the 141h Amendment orthe U.S. Constitution. 

C) At Tweed 's 199 1 trial his truthfulness was very much an isslle . The prosecutor in 

the case John 1'. GolT stated to the jury in closing arguments (TR. 426. lines 23-25) "He 

(Tweed) told you on his direct he wanted to te ll the truth. He was scared, confused, and 

he didn't. But keep Ihat in mind, he didn't tell the trulh ." 

Judge LeClerc. the judge at Tweed 's 19911rial stated ("I'R. Pg. 460 lines 11-1 2) 

" But the defendant's version of what led up to this assault , it 's just not c redib le." 

Tweed never had a chance at hi s original trial because nobody believed him. 

Neither the prosecutors, nor the judge believed Tweed at hi s trial, so it is a nlir 

assessment that the jury did not believe him either. No one believed Tweed ulltil a lot or 

new ev idence surfaced after (emphasis added) his trial was over. 

On February 251h
, 1992 John T. Goff sa id in an interview with .lane Serbus (sec 

Appendix DVD A-17-1) Mr. Gorfsaid , "I t would have mnde a lot of difference if Mr. 

Tweed had decided to provide truthful testimony, which wc believe to be consistent with 

the way he testi fied at his own triaL" 

It 's obviolls that the \\\'o new witncsses Helmuth Wegner, and Todd Suede I in 

tandem with the 'sh irt spattered with blood' as new evidence changed the minds of the 

State and made Tweed believable. Tweed now wants and is en titled to have ajury at a 

29 



new tr ia l hear and weigh, as only they can, the smllC evidence that changed the mind of 

the state. The lower court has erred in stat ing "Tweed makes no showing that would 

negate hi s culpability in OmITs death." Tweed has obviously shown to have dimini shed 

or negated his culpability in Dorff' s death. 

D) The statements made by Mark Boening and John GofT a fter Tweed was convicted , 

that Tweed is now be lievable is significant, and raises serious doubt as to the validity of 

Tweed's conviction. 

U.S. v. Morales. 910 f .2d 467, 468 (t li Cir) "New trial granted because jury convicted 

defendan t 01" crime carrying long mandatory minimum penalty and complete record len 

strong doubt as to defendant ' s gui lt. " 

Like the klurales case there is strong doubt to Tweed's guilt and a new trial 

should be gran ted. It 's not fair to Tweed for Boening and Gollto convict him by 

impeaching or discrediting him, and thcn when they lind out he was te iling the truth, thcy 

still cling on to the conviction anyways. The conviction itself is more important to the 

prosecution than who (emphasis added) is convicted. 

E) Tweed was sexually assau lted and se lf defense is a legal excuse that use of force 

was necessary. 

N.D.C.C. 12 .1 ~05-08. - Sell' Defense ' Excllse that use of force necessary'. "Finder of 1~lct 

is required to use a subjective standard and view c irculllswnccs ailcnding an accuser's 

lISC of force fro m standpoi nt of accli sed. and not from standpoint of what a reasonably 

cautious person might or might not do under like c ircumstances, to determ ine if 
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circumstances are sufficient to create in the accused mind an honcst and reasonable belief 

that use of lo rce was necessary to protcct himself from imminent harm: ' 

Even John GolTat Tweed' s tri al admitted that Tweed hitt ing Dar/Twas okay. 

(Original 199 1 TR. Pg. 41 2 lines 16- 18) Goff says "Okay, okay line, and even maybe, if 

we give him the benefit of he doubt. that punching the guy in the 1~lce a couple of limes is 

okay. Finc." Goff says that selfdcfcnse was appropriatc in Twe~d' s case and use or 

force was excused. The legis lature's intent waS to minimize or excuse the level of 

culpability when use of force is necessary, howcvcr, due to Tweed's attorney 's 

ine lTccti veness, the key to Tweed' s defense d isappeared without any mean ingful 

aclversarial testing of the prosecutor's arguments. Had Twced's attorney investigated for 

mitig,lIing, exonerating, exculpatory. or extenuating ci rcumstances prior to the 199 1 

murder tria l, the outcome surely would have been di fferent. 

U.S. v. Wade. 388 U.S "Thc Suprcme Court held that thc 6th AnH.:ndment ri ght to 

Counsel attaches to "Criti ca l Stages" of pre-t ri a l proceedings ." 

The Wade case applies to Tweed's because Tweed did not receive adequate pre

lrial counsel, the most criti ca l stages of a casco 

Sonnier V. Quarterman. 476 F.3d 349, 357-358 (5[h Cir. 2007) "Counsel' s !~Iilure to 

investi ga te for mitigating evidence was unrensonable s trategy because it made it unlike ly 

Ihat crfect ive evidence would be uncovered:' 

Sonnier's case is like Tweed's because his attorney's lack of investigating fo r 

mitigati ng evidence made it unlikely if not impossib le that effect ive ev idence wo uld be 

di scovered to be applied to Tweed's defense. 
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Williams v. Tavlor. 529 U.S. 362, 396~399 (2000) "Counsel's failure to investigate 

substant ia l mitigating evidence during sentenci ng phase of capitallllurdcr trial was 

prejudicial." 

William 's case applies to Tweed's because Twced's allorney did not investigate 

substanti <l lmitigating evidence which prejudiced 'l\vecd' s case due to the fact that Ihe 

evidence Ihal wou ld have helped Tweed wcntun!oll ncl and unused: ev idence such as se lf 

defense, Tweed's ment<ll state afte r being sexually assa ulted, characte r witnesses, 

extenuating circumstances, and excul patory I exonerating evidence were not invest igated , 

and prejudiced ensued due to the fact that Tweed's cu lpability was nol negated or 

minimized with any meaningful argument or invest igat ions from his counsel. 

Fisher v. Gibson, 282 r.Jd 1283. 131 O~ II ( IO lh Ci r. 2002) "But for counsel's devastat ing 

errors that undermined defendant 's credibi lity. There was reasonable probability that 

outcome wou ld have been diffe rent. as prosecutor' s case was nOI over whelming." 

Fisher's case applies to Tweed's because Tweed 's attorney never investigated 

why his client's statement upon arrest never matched the lorensic report. Ifhe had , the 

outcome of'Tweed's 1991 trial would have bccn diflercnt because the jury would have 

believed Tweed. If Mr. Beauchene would have investi gated miti gating ev idence Tweed's 

credibility would have remained intact, and Twecd's culpabi lity would have been 

diminished ifnot negated completely in Dorlrs death. Diminished by showing excused 

actions had he killed Dorn~ and negated by proving by new witnesses and Sumner's 

admissions that someone other than Tweed killed Dorff. Only njury can determine 

Tweed's level of culpability nnd his applicable dclcilse. Tweed is entitled to have a new 

jury properly weigh these isslles. as only Ihey can. 
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Sel r Defense does diminish or negatc Tweed 's cu lpabi lity in Dorff's death; 

therefore , the lower court has erred. or abused it's discretion in stating "Tweed makes no 

showing that would negatc his culpabi lity in Dorrrs death ." 

At the very teast Tweed dese rves to havc an evidentia ry hearing to present 

evidencc und new witnesses that became known alier Tweed' s trial was over. includ ing 

two witnesses that b~cal11e known as recentl y [IS Fcbruary 20 I O. In the interest of Justice , 

th is Court should remand thi s case back to the Di strict Court with inst ructions. 

VII. Whether Tweed 's 61h and 141h Amendmenl Rights were violated when he was 

denied effective ass islance of counsel'! 

A) rvlark Beauchene withdrew a 'Motion to Supprcss' at hearing on September 101
\ 

199 1 transcri pt excerpts (sec Appendix A -I 8- 1). There was no strategic reason to 

withdraw that motion. The motion was to suppress Tweed's statement, ::md would have 

prevented the State from using any ofTwced' s pretriallin-mi randized statements as 

impeach ing evidence. T his issue was brought lip in Tweed's Applicat ion. This decision 

proved to have sevcrely prejudiced Tweed 's case as the State ultimately used Tweed' s 

ll11-mirancli zed~ prctrial statements against him at hi s 1991 trial (TR page 426 lines 13-25) 

John Gofftcl ls the j ury " He gave several statements initially when he turned himself in 

hcre at the Cass Count y Shcrifrs oUiee. He talked to Budd Warren or the Sheriffs 

officc. He talked to Greg Stone that evening. more or less toge ther, at least initially, and 

told them he didn ' t have anything 10 do with th is case. lost his car keys. and that he spent 

1 "I 7'" d 8'" 1 " " I l,lh . I" 1 "I" B"" IV tIC Illg 11 , an ,car y 1l10rmng 01 tIe 0 , at a glr ' s louse, alllmy erg ·s. III . est 

Fargo. That' s the firs t statemcnt. A lld ~ and - and he to ld you. He to ld you on hi s direct 
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he wanted to tell the truth. he was scared. confused and he didn ' t. But keep that in mind: 

He didn't tell the truth"· IfMr. Beauchene never withdrew that motion, the state would 

not have been able to convince the j ury that Tweed was not telling the truth. Tweed was 

cooperat ive and honest (lncr he was mirandizcd, the State has conceded that Tweed 's 

1991 testimony at his trial was truthful. but unfairly only aner T weed W ClS already 

convicted. 

45 days before ·l ... .vced's trial. tvlr. Beauchene withdrew the 'Motion to Suppress' . 

that is a decision that demonstrates that Beauchene's actions fe ll below an acceptable 

level o f a professional as it seve rely prejudiced T weed's case by allowing the State to 

unfairly lead the jury into believing T weed is a liar who's testimony was me rely an 

attempt to minim ize his culpability in Dorffs death. Mr. Beauchene then fo rced Tweed 

to take the witness stand for the so le purpose of ' locking him into ' , or 'so lidify ing' his 

statements. Which is an inapprop ri ate tactic by Beauchene, it seems, to aid the 

prosecution in convicting hi s client. This is not an acceptable level of a professional and 

Tweed dese rves a new tria l. 

DeLuca v. Lord. 77 F.3c1578, 590 (2d Ci r. 1996) '·First , Judgc Ward found that, had the 

EED (Extrcme Emot io[l::l l Disturbance) been adequately explained to her, she would have 

taken the stand, as had been her intention all along. Second , the judge found lhat her 

taking the stand and asserting the EED defense would have been likely to change the 

result o f the trial" 

The DeLuca case appli es to Tweed ' s case. Because if tvlr. Beauchene mel with 

Tweed morc than 3 times prior to the 1991 'AA' murder trial . Mr. Beauchene should 

have explained the EED defense to his client, so Tweed could have taken the s tand with 
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confidence instead of as a scared. confused, and uninformed witness. Tweed had no idea 

what to expect on the witness stand. he did not even want 10 take the stand but ML 

Beauchene told him that he had no cho ice. Had Tweed been explained the defense of 

EED he wo uld have will ingly went to the witness stand and convinced the jury that the 

sexual assault was nn extrcme emotional di sturbance 10 him. and the result s would havc 

been that the jury would have, al a minimum, minimized hi s culpabil ity. But Tweed hnd 

no idea of the va lue or the importance of the EED defense , thi s effectively prejudiced 

Tweed 's case. 

The Deluca case also found "There was unq uestionably a disadvantage to DeLuca 

taking the stand." Like the DeLIIC{/ case. [here was a strong disadvantage to having 

Tweed take the stand. espec ially not knowing what to expect, or even wllat kind of 

questi ons hi s lawyer wO lild ask . 

I·lad thcjury beli eved Tweed" s testimony, they would have acquitted him or 

found him guilty or Manslaughter or Class ' A' Murder. But due 10 the ineffectiveness o/" 

hi s attorney in combination with the Slate 's maliciously improper tactics, Tweed \-vas 

found gu ilty, despite the fact that the state 's case was not overwhelm ing. Tweed is now 

pro se and trying to explain things as best as he can. Tweed did not ge t a f~lir hearing and 

is certai n that he wi ll be acq ui tted in a new tr ial. There is no evidence or wi tnesses that 

can prove Tweed committecl "AA" lvlurder. There is H1nple evidence and wi tnesses in 

Tweed" s ravor. and a new [rial ' '''i th adequate counsel will result in an aeq uilla l. 

In Tweed's Application docketed on December I i'\ 2010 he supplied many 

examples of ineffect ive assistance of counsel. Tweed dese rves, at minimum, an 

ev identiary hearing where he can prove hi s c laims. 
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The court has further prejudiced Tweed 's case by denying him counsel for hi s 

post conviction and subsequen t appeal io this court (sec Appendix A~19-1). By denying 

Tweed an attorney has compounded the prejudices Tweed has experienced from Cass 

County. Tweed cannot afford an attorney and feels at a disadvantage. Thcjudgc did not 

say Tweed did not qualify for an attorney, on ly that he wou ld not give him one. Tweed 

does not need an attorncy to 'drudge up issues' Twced obviously found several. 

On February 101h. 20 11 Tweed filed a 'Briefin Support of Requcst for 

Counsel ' (sec Appendix A-2-1), Tweed speci rically asked for an attorney to help amend 

his application. If the lower court j udge found it was lack ing in some way, he shou ld 

have allowed Tweed an opportunity to fix it. 

Tweed cannot afford an attorney, he called the lawyer Referral Service at 70 1-

255-1406 but said they could not help him. 

CONCLUSION 

Twecd would like oral arguments scheduled, to support his claims that the court 

erred or abused it's discretion when it summarily dismissed Tweed 's Application. 

Whcn viewing thi s case as a whole. it is npparent that the Stnte secms to be 

insisting that some. even higher standard then c learly established law should be applied 

when dealing with Tweed. Certai nl y there call be no standard in which the State is 

allowed to li e to the jury nnd misquotc or withho ld witnesses. di scredi ting and/or 

impeaching Twced. then bestow him wi th credibi lity 10 convict someonc elsc. 
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Tweed has clearly demonstrated how the record reflects an unfair trial fraught 

w ith prosccu tor ia l misconduct in many forms, in tandem with a gross ly ineffec tive 

assistance of counsel who neve r prepared for thi s case. and never investi ga ted for 

mitigat ing, exculpatory, exonerating evidence or extenmH ing c ircumstances. 

Tweed has shown a reasonab le like lihood ofa d iffe rent outcome o ra new trial , or 

how thc results of" hi s origina l trial wou ld have been eli I"fcrent if none of the issues Tweed 

has claimed in his App licati on were to have happened. and had he received adeq uate 

counsel. Tweed's conviction was made against the evidence. Based on the facts o rthe 

case and the law Tweed is en titled to have his conviction vacated and gran ted a new trial , 

or alternati ve ly remand this case back to district COLIrt with instructions and order an 

eviden tiary hearing. Tweed is innocent of murdering Terr)' Dorff and after 20 years in 

prison, he deserves an opportunity to prove it. The stat e will ce rtainl y not be able to 

convict T weed a second time, because there is no evidence or witnesses that a jury could 

see or use 10 convict Tweed o f -AA . murder. 

Dated thi s _ l_ day or May, 20 11 . 

130x 552 1 
Bismarck, NO 
58506-5 521 
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