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Statement of the facts

[911] In the Jury Trial Tramnscripts Vol. 1 Pg. 7 taken at the Cass
County Courthouse in Fargo, North Dakota .on the date of August 25
, 2015, Mark Meyer.,attorney for the Defendant, voiced not only
when the motion was made but also why he felt it was nessacery an
-d not a stragey to extend or prolong trial.

2. In the Jury Trial .Transcript Vol. 3 Pg. 71, taken at the Cass

County Courthouse in Fargo, North Dakota on the date of August 27
, 2015, Tristan Van de Streek, attorney for the State, without th
-e objection of Defense counsel. Mr. Van de Streek stated along t
-he lines of even if he was there"the charge here is Conspiracy t
-0 Commit Robbery."

[92] In the Sentencing Transcripts, taken at the Cass County Cour
—-thouse in Fargo, North Dakota on the date of February 29, 2016,
Pg. 12 Vicky Matthys Court Recorder for the East Central Judicial
District at the Cass County Courthouse added points 1-3.

[93] Detective Jason Skalick used false testimony in order to sec
—ure probable cause at the Defendants Preliminary Hearing. Pages
13, 15, 16, 17, 18, 26, 28, 29. Taken at the Cass County Courthou
-se in Fargo, North Dakota on the date of March 5, 2015. Also the
Jury Trial Transcripts Vol, 2 Pages 136, 137, 167, 168

[94] Detective Jason Skalickhad no credible source so he sought a
Narcotics Search Warrant. Preliminary Hearing Transcripts Pages

%2;,1?68?6’ 27,;28, 29, Jury Trial Transcripts Vol. 2 Pages 166,

[15] There was a major breakdown in communication between Mr. Mar
-k Meyer and Francis R. Ochiti, Attorney and Defendant. Jury Tria
-1 Transcript Vol. 1 Pages 7, 8, 9, 10, 11, 12, 13, 1l4. 16, 21,
24, 25, 26, 27, 31, 32, 33, 34, 35, 36,,Jury Voir Dire, taken at
the CassiCounty Courthouse in Fargo, North Dakota on the date of
August 25, 2015 Pages 60, Jury Transcipts Vol. 3 15, 16, 17, 18,
19, 20, 23, 24, 65, 66, 67, - .,

[T14] There was a different DVD used at the Defendants trial, it

was a 2nd copy not disclosed to the Defense. The DVD is labeled
Exibit No. 22; the Casey's Store video.

f&ge C



Statement of the facts
(Continued)

[97] Brendon Belgarde's statements were a central piece in the co
-mplant against the Defendant. His statements were used during th
-e Preliminary Hearing by the State to charge:the Defendant and a

-1so to add credibility to Elly Blackbird's testimony during the
trial. Preliminary Hearing Transcripts Pages 11, 12, 13, 14, 15,
17, 18, 29. Jury Trial Transcripts Vol. 2 Pages 82, 89, 90, 96, 9
7, 98, 105, 106, 107, 119, 121, 131, 132, 133, 134, 135, 139, 14
0, 141, 142, 143, 144, 156, 157, 158, 160, 164, 165, 193, 194, 19
5, 196, 197, 198, 199, 211, 212, 214. Jury Trial Transcripts Vol.
3 Pages 34, 35, 50, 51, 52, 55, 56, 58, 59, 61, 62, 63, 64, 66, 7
1, 72, 74,

2. Elly Blackbird was given video's before her testmoiny Jury Tr
—ial Transcripts Vol 2. Pages 152

[18] The Defendant was not allowed to subpina witnesses in his fa
-vor. Jury Trial Transcripts Vol 1 Pages 8, 11, 12, 13, 14, 16, 2

1, 31, 32, 36. Jury Voir Dire Page 60, Jury Trial Transcripts Pag
-es 19, 20.

[99] The Defendant tried to exercise his Speedy Trial Right numbe
usstimes. Nicholos Thorton's Motion and Affvidavt for Withdrawl a
s attorney, Letter written by the Defendant once filed June 18,
2015. Motion for Dismissal based on Speedy Trial violation dénied
from consideration by the Clerk of District Court June 30, 2015.

[110] Co-Defendant Brendon Belgarde Jr. plead gulty to Conspircy
to Commit Robbery. The prosecution allowed Elly Blackbird to test
-fy knowing she would commit Perjury. Jury Tral Tramnscripts Vol,
2 89, 90, 91, 92, 94, 96, 98, 103, 104, 105, 106, 116, 119, 120,
121, 123, 132, 133, 134, 135. Jury Trial Transcripts Vol. 3 Pages
34

[911] The Defendant made a motion ex part, Sentencing Transcript
Pages 10, 11, 12, 13, 14, 15

[912] Detective Jason Skalick is extreamly negligent of Court
precedents

[713] The Defense: pretrial suppresion motins were denied
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The Search Warrant

In the morning of January 9th, 2015, Detective Jason Skalick a
-rrested Elly Blackbird and Brendon Belgard Jr. In the interrogat
-ion Blackbird told Det. Skalick, the suspects he was looking for
are at 2701 32nd Ave South, Apartment 313. The information from B
~lackbird was not reliable or credible,so Skalick had to look for
other ways to get a search warrant. Skalick thanmade contact with
Officer Larson from the Fargo Police Department, who had been to
apartment 313 earlier.that afternoon for a loud nosie complaint.
At the request of Det. Skalick, Officer Larson forwarded a report
to Narcotics Detectives of the Fargo Police Department. In the re
-port she indicated a strong odor of Marijuana,came from apartmen
~t 313. Using that information the detectives drafted a search wa
-~rrant for Narcotics. On the evening of January 9th, the warrant
was executed and no narcotics.or paraphernalia were found. Instea
-d the dfendants college ID, Various grocery items, and a BB gun
were seized. ‘

The search warrant had no probable. cause and the seizure's wer
—e unconstitutional. "Whether there is probable cause to issue a
search warrant is a question-of .law"State v. Fields,2005 ND 15, P
45, 691 N.W.2d 233. There is probable cause to issue a search war
-rant if "the facts and circumstances relied on by the magistrate
would warrant a person of reasonable caution to believe the contr
—aband or evidence sought probably will be found in the place to
be searched."Fields, 2005 ND 15, P5,P7, 691 N.W.2d 233(quoting St
-ate v, Corum 2003 ND 89, P22, 663 N.W.2d 151)

Det. Skalick attempted to circumvent the warrant issuing proce
-ss, He "Started trying to figure out ways we could possible get
a search warrant out of that residence, since we did haven't any
link to the suspects at that address."Jury Trial Transcript Vol.
2 Page. 167, 9-12. Avoiding the particularly requirement, he used
the Narcotics warrant as a subsitute for the search warrant he wa
-nted to conduct a general search. "The purpose of the particular
-ity requirement is to prevent exploratory rummaging in a person'
-s belongings by a general search.See Maryland v. Garrison, 480 U
.S. 79, 107 8. Ct. 1013, 1017, 94 L.Ed. 2d 72 (1987);State v. Dal
-lmann, 441 N.W. 2d 912, 914(N.D. 1989)"State v. Schmitz, 474 N.W

.2d 249, 252(N.D. 1991). Also, N.D.R.Crim.P.41(c)(l)-"magistrate

shall issue a warrant identifying the property...to be seized....
l'

-

A search warrant cannot be legal if the sole aim is to by-pass
the particularly requirement."A warrant cannot be objectively rea
—-sonable: (1) When the issuing magistrate was misled by false info
-rmation intentionally or negligently given by the affiant".Also,
officers must have "an objectively reasonable basis to believe th
—-ey were complying with applicable law and the Fourth Amendment."
United States v. Conner; 127 F.3d 663, 667(8th Cir. 1997)(citatio
-ns omitted). Det. Skalick actively looked for a loop hole
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Probable cause exist when the facts and circumstances "would w
-arrant a person of reasonable caution to believe the contraband
or evidence sought probably will be found in the place to be sea
-rched"State v. Fields, 2005 ND 15, P5,P7,691 N.W.2d 233. A reaso
-nably cautious person would believe there was no probable cause
because Officer Larson being a sworn law enforcement officer woul
—-d have reported smelling marijuana to the Narcotics detectives
immediately. But she only reported the incident after she spoke w
-ith Det. Skalick.“When Det. Skalick looked for information on ap
~artment 313 "The only information we were able to get was that i
-t was a Michael Bernard that lived there."Jury Trial Transcript
Vol. 2 Page 166, 25 to Bage 167. 1.

Only when Det. Skalick made contact did,Officer Larson,8hé she
report the marijuana smell.See Jury Trial Transcript Vol 2 Page 1
-66, 11 to Page. 168, 8., Skalick outlined that "a narcotics dog
would have sniffed the door, at which time they produce informati
—on to our narcotics detectives regarding possible narcotics in t
-he apartment"Preliminary Hearing Transcript Page. 26 16-19. As
procedure, the "information" Larson presented warranted further
investigation. The "smell" could have came from across the hall
or another room."When information presented to the judge who issu
—es the warrant causes only suspicion and warrants further invest
—igation, probable cause does not exist."State v. Thiblkng,20000
ND+106,5B8, 611 N.W.2d 861." More than "bare-bones" information m
-ust be presented to the magistrate and that bare conclusions are
insufficient to establish probable cause to search."State v. Woeh
-lhoff, 540 N.W.2d 162, 166(N.D. 1995)..

The search warrant was viod of probable cause making the seizu
-res illegal."A plain view seizure is proper only if the officer’
s initial intrusion into the constitutionally protected area was
proper, and not achieved through violation of the Fourth Amendmen
~ t:"See Horton v. California, 496 U.S. 128, 110 S. Ct. 2301, 2308,

110 L.Ed.2d 112 (1990);State v. Metzner, 338 N.W.2d 799, 803(N.D.
1983);

Page 5



Outrageous Government Conduct

On the morning of January 9%, 2015, Detective Jason Skalick arrested Elly Blackbird.
Skalick illegally interrogated Blackbird after Skalick got a search warrant to 2701 32™ Ave
South, Apartment 313. At apartment 313 he arrested Francis R. Ochiti, the Defendant, after
arresting Francis. Skalick violated Francis’s Fifth Amendment Miranda rights, Skalick also

committed perjury during Francis Ochiti’s Preliminary Hearing to secure probable cause.

“Whether the government’s conduct is so outrageous that it bar’s prosecution is a
_question of law, fully reviewable on appeal.” United States v. Musslyn, 865 F.2d 945, 947 (8"

Cir. 1989).

Skalick violated Francis and Blackbird’s Miranda rights, also by lying at the Preliminary
Hearing he infringed upon Francis Due Process. Elly Blackbird was forced to give a confession
against her free will. “Unless adequate protective devices are employed to dispel the compulsion
inherent in custodial surroundings, no statement obtained from the defendant can truly be the
product of his [or her] free choice.” Dickerson v. United States (2000), 530 U.S. 442, 120 S.
Ct. 2326, 147 L.Ed.2d 405. Blackbird was a suspect in a stolen vehicle case, “Miranda simply
hold that warnings must be given once a suspect is in custody,” J.D.B v. North Carolina (2011),
564 U.S. 261, 131 S. Ct. 2407, 180 L.Ed.2d 328. Skalick tried to circumvent that requirement
by stating that she was not under arrest. “I had asked her if she would be willing to go the police
department. She wasn’t arrested at that point. I wished to inerview her at the police department.”
Jury Trial Transcript Vol. 2, Page 159. 2-5. But Miranda does not require formal arrest,
“recognizing that it would simply enable the police to circumvent the constraints on custodial
interrogations established by Miranda.” Id J.D.B at 261, 131 S. Ct. 2407, 180 L.Ed.2d 328.

Furthermore, Skalick knew she was under arrest because he looked her in connection to the
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Outrageous Government Conduct

robbery through the stolen car. He knew she ‘“had a warrant out for running on a PR bond [Public

Reconnaissance Bond].” Jury Trial Transcript Vol 2. Page. 112, 6-7.

Skalick violated Francis Miranda rights by preceding to ask questions after Francis said
“no”. Skalick then asked him if he wanted to talk to him, so Francis asked for a lawyer. Even
then Skalick continued to talk to Francis trying to invite a response. See Jury Trial Transcript
Vol 2. Page. 123. 21 to Page. 129. 14, Francis never waived his right to Miranda, but his
statement was still allowed to be used in trial. His then attorney allowed the statement to be used,
in Mark Meyer’s affidavit in support of withdraw. Meyer correctly stated that Francis feel’s he
[Mark Meyer] was against him. See Mark Meyer Motion for Withdrawal and Affidavit in
Support of Motion and Jury Trial Transcript Vol 1. Page. 7, 15 to Page. 14, 12. This is an
example of where they conflict. “Miranda said “a valid waiver will not be presumed... simply
from the fact that a confession was in fact eventually obtained.” Miranda 384 U.S., at 475, 86 S.
Ct. 1602, 16 L.Ed.2d 694; see id., id at 470, 86 S. Ct. 1602, 16 L.Ed.2d 694 (“No effective
waiver. .. can be recognized unless specifically made after the [Miranda] warnings. .. have been
given.”)
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Legal Argument- The motion for a
new trial

[f1] On February 29, 2016 at the his Stentencing Hearing. Francis
R. Ochiti attemted to file a motion ex parte. When he put forth °
the motion Judge Steven E. McCullough told him as follows:

The Court: If he wants to do it, I'11l let him. I mean, you're
going to have to make a written motion.

The Defendant: Yeah.,

The Court: If you want to put this on the record, I'11l let you.
Make it easier for Mr. Blumer or whoever is going to help you put
this motion together. So go ahead.

The Defendant: It's kind of difficult to flip through the pages
that I have here with handcuffs, but I'1ll try my best.

The Court: You-don't have to putit on the record. I'm just givin
—g you an opportunity. You're going to have to file a written mo-
tion.

The Defendant: Yeah.

The Court: So if you want to put it on the record, you can; if
i?u don't want to and just put it in your written motion, that's

ine .

The Defendant: I'd like to if that's okay with the Court.

The Court: Go ahead. Yeah,

The reason for me put in the motion ex parte was because the case
was on appeal. As soon as the hearing was over the Clerk was goin
-8 to certify my appeal and the 30 day countdown would begins

as me and my attorney told Judge McCullough numberous times befor
-e .To simplfy the problem I put the motion ex parte not only to
have it on the record but to make sure Judge McCullough heard it,
As you can tell from my letter to the Clerk of the District Court
and my Motion for Dismissal. I have filed motions most have been
deleted from the record..N.D.R.Crim.P, 47(b) states: A motionj;-ex
-cept when made during a trial or hearing, must be in writing..."
There are also real world implications to think about, as soon as
I was sentenced I was going to be moved away from my attorny who
would be unable to ask.i, As:I said when I wavied my right to cou
~nsel on this appeal. I refuse to:make another mistake like Mark
Meyer in short,I don't trust defense lawyers . I stated the groun
—ds on which it was based off and the relief I was seeking.I bel-
eve the district courts decision was clearly erroneous..l filed t
~he notice of appeal pro se. The Court did not set a different pe
~riod or court date for good cause. It was an obvious misinterpre
~tation of the law." A district court abuses its discretion... wh
-en it misinterprets or misapplies the law." @isvold v. Windbreak
yinc., 2007 ND 54, 95, 730 N.W. 2d 597.
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