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PREFACE .

This is one of two volumes containing materials used by the Na-
tional Commission on Reform of Federal Criminal Laws in drafting
its Study Draft of a new Federal Criminal Code, published on June
17, 1970. These materials consist of the consultants’ reports and staff
memoranda which served as a basis for statutory provisions sub-
mitted to the Commission and its Advisory Committee for discussion,
and, in addition, staff notes which deal with issues raised at those dis-
cussions or considered subsequently. It is tentatively planned that
a third volume of Working Papers will be published containing ad-
ditional materials relevant to the Commission’s Final Report and,
possibly, a comprehensive index to all three volumes.

The reader silould remain alert to the fact that the Study Draft
provisions continued to evolve after the point in time when the con-
sultants’ reports and staff memoranda were prepared; and, accord-
ingly, the Study Draft provisions may on occasion differ markedly
from the original proposals. Footnotes to the reports and memoranda
preceded by asterisks call attention to the differences and otherwise
update the material.

July 1,1970

In
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Statement of Emanuel Celler, Chairman, The House Judiciary
Committee

The National Commission on Reform of Federal Criminal Laws
was cstablished by Congress in 1966 to undertake a complete review
and to recommend revision of the federal criminal laws. The legis-
lation establishing the Commission (P.L. 89-801, 80 Stat. 1516)
originated in the House Judiciary Committee (H. Rept.1891). The
membership of the Commission includes a bipartisan array of Con-
gressmen, each of whom is also a member of the House Judiciary
Committee: Robert W, Kastenmeier (D.-Wis.) [Chairman of Sub-
committee No. 3 on revision of the laws], Abner J. Mikva (D.-I1L.)
and Richard H. Poff (R.-Va.) who was elected Vice Chairman of the
Commission by his fellow Conunission members. The Congress has
demonstrated its confidence in the Commission by granting the Com-
mision an additional year within which to complete its report, in-
creasing its authorization for funding and appropriating funds for
its operations to the extent of its authorization (P.L. 91-39, 93 Stat.
44). This confidence has been vindicated by the Commission’s publica-
tion well in advance of its Final Report, and after numerous Commis-
sion discussion meetings, of a Study Draft of a new Federal Criminal
Code.

The Commission’s Working Papers to date, comprising two vol-
umes, are herewith published by the House Judiciary Committee. The
Working Papers contain comprehensive reviews of many aspects of
the present law and detail the legal bases and policy foundations for
the Study Draft provisions and for alternative formulations. These
volumes promise to be a source of enduring value to the entire Com-
mittee membership and staff in its legislative consideration of the
Commission’s Final Report. I am pleased to note that the Commission
has purchased copies of the Working Papers for distribution com-
mensurate with its extensive circulation of the Study Draft and that
the Superintendent of Documents has ample copies for sale. This will
stimulate incisive comment upon the Study Draft provisions of which
the Committee will ultimately be the beneficiary in insuring our citi-
zens a comprehensive, rational and modern Federal eriminal law.

ExaxveL CELLER,
Chairman, The House Judiciary Committee.

July 10, 1970.
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COMMENT

on

INTERNAL REVENUE

(TAX) OFFENSES: SECTIONS 1401-1409*
(Duke; October 2, 1969)

INTRODUCTORY STAFF NOTE

The proposals here reflect. an eflort, apparently the first, to integrate
the multitude of eriminal tax provisions in the Internal Revenue Code
into the Criminal Code and to consider whether the principles which
apply to the definition and grading of other Federal offenses should
apply to tax offenses as well. This same question obtains with respect
to the statute of limitations: whether the present difference in the
period for tax evasion and for other frauds upon the government is
justified? Some of the issues arising from the draft here are also
aspects of the question whether the nature of tax evasion and the diffi-
culties in its enforcement are such that tax offenses should have spe-
cial treatment.

It should be noted that the focus of the draft is not on violations
where the taxing power has been used for purposes other than raising
money, e.g.. firearms. Adjustiments to these offenses based on non-
revenue considerations, e.g., penalties for trafficking in nontax-paid
firearms, are made elsewhere, as appropriate.

1. Tax Evasion (Section 1401).—The present tax evasion felony is
defined in terms of willfully attempting “in any manner” to evade or
defeat any tax or the payment thereof. The draft reflects the view that
this is unnecessarily broad, particularly for a felony. Under present
law, for example, oral falsechoods to investigating agents are regarded
as felonious in themselves, rather than merely as evidence of guilty in-
tent in understating income. Section 1401 seeks to identify the feloni-
ous means of evasion. Note that while tax evasion itself still requires
tax to be owing, e.g., it i3 not. evasion if the would be evader neglected
to take an offsetting deduction, falsely reporting income would con-
stitute an attempt, being a substantial step.

One question is whether section 1401 should carry forward the ju-
dicially imposed but vague requirement that it be a substantial under-
statement. Another question is whether various means of tampering
with administration, which would otherwise be only misdemeanors
under general provisions in the new Code, should be felonious when
the intent is to evade taxes? It would only be needed where the return

® No working paper on section 1411 (smuggling) has been prepared. Sece the
Study Draft eomment for discussion of this section.

(743)
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was truthful and-bribery (also a felony) was not involved in covering
up the failure to pay.

2. Misdemeanor Tax Evasion.—An aspect of the question of sub-
stantiality of the understatement is whetgzr small evasions should be
classed as misdemeanors, paralleling the value distinctions made in
the grading of thefts. The line could be drawn at $100 or $50. Present
practice, which leaves appropriate discrimination in treatment of
minor evasions to administrative determinations could be continued. A
similar question is whether there should be any lesser-included offense
toa charge of felonious evasion, as there will be under our proposal that
the general false statements offense be a Class A ‘misdemeanor when-
ever the evasion is by a false statement in the return. A related ques-
tion, posed in the comment, is whether huge evasions might be graded
as Class B felonies. (Cf. section 1735 making $100.000 thefts Class
B felonies.) '

3. Failure to File.—A significant issue is whether failure to file a
return at all, even with intent to evade assessment of the tax, ought
to be a felony. Appropriate resolution of the question is more difficult
than it appears on the surface. (See the discussion in the Consultant’s
Report, infra.)

4. Disregard of Obligations (Section 1402). — Although one course
in dealing with offenses would be to leave everything less than a felony
to the Internal Revenue Code as regulatory offenses, there is value in
keeping the major violations together, and Professor Duke has sought
to identify the Class A misdemeanors in section 1402, Should the vio-
lIations defined be in #k#s category or only under our regulatory of-
fense provision (section 1006) under which a knowing violation is
only a Class B misdemeanor?

5. Excise Taxes—A principal area of crime in the tax field is the
evasion of taxes on liquor because the tax comes roughly to 20 times
the cost of production and liquor is relatively easy to produce. Section
1403 is intended to consolidate a number of fragmented but. necessary
regulatory prohibitions (dealing with registration, bonding, permits,
affixing stamps, efc.) into one offense, Liquor violations are singled out
for felony treatment. Various presumptions which have been found to
be both rational and necessary are continued in section 1405. Subsec-
tion (3) will be helpful in determining whether a possessor of sub-
stantial quantities of liquor is a trafficker. Some suggest the amount
should be even less than 5 gallons.

6. User of Nontax-paid Alcohol—Section 1404 would continue to
make mere possession of nontax-paid liquor an offense, but not a fel-
ony. ‘Since it punishes the user. its purpose is to deal with him as
with a receiver of stolen goods, whom he resembles, in order to deter
violations by eliminating the market.

ConsULTANT'S REPORT

1. Introduction.—As the principal source of the nation’s revenue, the
self-assessment system of income taxation is the most vital concern
of the criminal tax sanctions. The typical target of a criminal tax
prosecution is a person who has willfully filed a false income tax
return.

There are, however, numerous other exactions by the Federal Gov-
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ernment which rely on self-assessment, e.g., the estate and gift taxes,
or which are enforced by the Internal Revenue Service, or the crim-
inal sanetion for which 1s contained in Title 26. Some of these exac-
tions can fairly be regarded as revenue measures and others as pro-
hibitive exactions designed to provide Federal jurisdiction or to jus-
tify Federal investigation or enforcement. s a consequence, Title 26
contains a hedgepodge of overlapping or obsolete provisions, the mean-
ing and purpose of some of which are virtually forgotten. ]

‘The provisions of this draft are largely limited to eriminal sanctions
which are designed and administered to assure compliance with the
sel f-assessment. of revenue taxes. .

The draft attempts to isolate and define serious misconduct which
is peculiar to the administration of the revenue laws and aims at
climinating overlapping, unnecessary provisions and correlating
what is left with other sections of the proposed Code.

2, Tax Fvasion; Present Law.—The key criminal provision under
existing law is 26 T.S.C. § 7201, which subjects to a maximum of
5 years in prison and a fine of $10000: “Any person who willfully
attempts in any manner to evade or defeat any tax imposed by [Title
26] or the payment thereof . . .

The typical offender prosecuted under section 7201 is a person
who has willfully filed a false income tax return which greatly under-
states his taxable income and his tax due. Such misconduct is plainly
the gravest of threats to the revenue. As the language of section
7201 suggests, however, an attempt to evade taxes can be accomplished
in ways other than filing false tax returns. According to the Supreme
Court, the erime may be committed by : !

Keeping a double set of books, making false entries or
alterations, or false invoices or documents, destruction of
books or records, concealment of assets or covering up sources
of income, handling of one's affairs to avoid making the
records usual in transactions of the kind, and any conduet,
the likely effect of which would be to mislead or conceal.

Despite the broad language of the statute, and the liberal court
interpretations placed upon it, however, there are virtually only three
kinds of conduct with respect to income taxes which have given rise
to prosecutions under section 7201, other than the filing of false
returns:

(a) Telling lies to an Internal Revenue agent—Lying to an Inter-
nal Revenue agent has occasionally been asserted as a separate attempt
under section 7201 against a taxpayver whose prosecution for filing a
false return is barred by the statute of limitations, or as a separate
count in a multiple count indictment which also alleges a false return.

(b) Concealment of assets.—Successful prosecutions have also been
had against taxpayers who, after being convicted of filing false tax
returns, persist in their efforts to avoid paying their taxes and engage
in conduct designed to keep the government and its power of levy
and seizure away from substantial assets.

(¢) Embezzlements by tax consultants,—A crooked lawyer or tax
accountant. makes out a tax return for a client, accepts from the client

* Spica v. United States, 317 U.S. 492, 499 (1943).



746

the money with which to pay the taxes, and then absconds with the
money. The government’s efforts to conviet such persons under sec-
tion 7201 have had only limited success: some courts have held that
section 7201 is inapplicable to such conduct.

The reasons why prosecutions under section 7201 for misconduct
other than filing a false tax return are rare should be plain. One who
is bent on cheating the government can hardly hope to succeed with-
out filing a false tax return. The taxpayer who would choose instead
to file a correct return and then try to defeat collection of the taxes
which he admitted owing is a wholly hypothetical figure.

3. Basic Ancillary Provisions and ILesser ()ffenses; Present Law.

(a) False statements—18 U.S.C. § 1001, the general false state-
ment provision, is frequently invoked in tax cases. Specific false
statements provisions, however, include 26 11.8.C. § 7204, which makes
a misdemeanor of providing a false statement of taxes withheld to
employees: section 7205, which defines as a misdemeanor the execu-
tion by an employee of a false exemption certificate; and section 7207,
which makes a misdemeanor the filing or submission of any false re-
turn or document.

Felony treatment is provided for one who signs any return or docu-
ment which states that. it is made under penalties of perjury (as tax
returns normally do) in section 7206(1). This section is useful against
persons who file false returns which do not understate tax obligations,
and persons who file fictitious returns for the purposes of fraudfilently
inducing payments of refunds.

Aiding in the preparation or presentation of a false document is
also a felony, whether or not the person aided was aware of the falsity.
26 U.S.C. § 7206(2). This section is chiefly employed against dishonest
tax return preparers and persons, who, for n fee, cash winning race
track tickets of others and thereby induce the racetrack innocently to
make a false information return with respect to the winnings.

(b) Omissions—1Tt is a felony willfully to fail to collect, account for
and pay over a tax (26 U.S.C. § 7202) and a misdemeanor willfully to
fail to: file a return, keep required records, supply information, or
pay tax (26 U.S.C. §7203) : provide a statement. of taxes withheld to
employees (26 U.S.C. § 7204) ; provide information to an employer
relative to withholding (26 U.S.C. § 7205) ; collect, account for, and
pay tax after formal notice of previous failure (26 U.S.C. § 7215).

(¢) Offenses related to specific taxes—Virtually every tax imposed
under the Code has its own set of criminal provisions, duplicative in
part of the provisions mentioned above. There is, for example, a sep-
arate felony provided for attempts to evade tax on cotton futures,
section 7233, a felony for falee packaging or branding of oleomarga-
rine, section 7234, and another for selling white phosphorous matches
without a tax stamp, section 7239,

The basic scheme with respect to distilled liquors—which is similar
to the schemes applicable to other taxes—is to impose an occupational
tax on the manufacture of the product. another on certain dealers
therein, and another on the product itself, or the sale thereof, then to
declare violations of any of the regulations imposed pursunant to the
taxing provisions a erime. As will be explained hereafter. it is probable
that some of these provisions are necessarv; that reliance upon sanc-
tions for violations of tax return reaquirements will not suffice,

4. Tax Ewnasion; Draft Section 1401.—The proposal departs from
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existing law by specifying with particularity the conduet which con-
stitutes tax evasion, and by limiting it to that kind of conduct which
has actually been found to threaten the revenue.* Subsection (a)
proscribes filing a false tax return: subsection (D), concealment of as-
sets: and subsection (c¢), failing to pay over tax monies previously
received. Lying to an Internal Revenue agent will not be an offense
under this section. Rather, since lies to Internal Revenue agents are
not significantly different from lies to the F.B.1., such misconduct is
relegated to the definitions and penalties proposed in the draft on false
statements (section 1352).

Keeping false books and generally acting suspiciously will not. be
offenses under section 1401, If a taxpayer files a correet tax return and
makes no calculated effort to avoid collection of the taxes reported by
him to be due and owing, his idiosyneratic bookkeeping should not be a
felony® If he files a false return and then goes about concealing his
assets or preparing false books, his conduet is part of an overall
scheme and the concealments and subterfuges are not separate offenses.
Elimination of the long list of suspicious conduct as separate acts of
tax evasion merely deprives the government of the rarely exercised
opportunity to multiply counts and sentences for what is essentially a
singlo offenze,

It is possible, of course, to conjure up fraudulent schemes which
do not. involve false tax returns, concealment of assets, or false state-
ments to Internal Revenue agents. A taxpayer, for example, could
file a correct tax return, withont accompanying payvment, and then
arrange to steal the return from the files of the Service, or to bribe
an agent to falsify the files or the computer eards. In the first case,
however, he would be guilty of theft and probably physical obstrue-
tion of government function. (See draft section 1301.) In the latter,
he would be guilty of bribery (draft section 1361) and conspiracy
(draft section 1004). 1 have been unable to conceive of a scheme
which would not constitute a felony of some sort. Moreover, the
schemes which might be imagined would not seem uniquely related
to the revenue laws but would involve a threat to the integrity of
government. operations as to which tax evasion was alimost incidental.

Section 1401(d) is included, however, in the event it is thought
desirable to include a specific provision against such conduct, even
though it is prohibited under more general provisions. Section 1401
(d) makes a felony of any physical destruction, mutilation, or alter-
ation of government property, if done with intent to evade tax. It
is applicable whether the taxpayer does it directly or indirectly,
through an agent or by corrupt influence.

The draft also departs from existing law in eliminating the con-
cept of “attempt™ from the proscribed offense. Section 7201 is anom-
alous in that it defines as a crime an attempt to evade and thus

*The draft alse departs from present law in removing the limitation of sec-
tion 7201 to attempt to evade any tax imposed by Title 26. The draft applies
to evasion of any tax, as broadly defined in draft section 1409(d).

*Study Draft section 1401 specities the prohibited conduect, as does the con-
sultant’s proposal, but unlike the proposal, it also contains a general clause,
subsection (f), which provides:

(f) he otherwise attempts in any matter to evade or defeat any income,
estate or gift tax.

* Research hax not disclosed a single prosecution under section 7201 for main-
taining false or incomplete income tax records,
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arguably leaves no room for application of the general principles
of attempt. The present draft, in defining specific conduct as the
completed crime, s consistent with the overall design of the pro-
posed new Code and leaves room for the application of general
concepts of attempt provided in chapter 10.

Under the decisions interpreting section 7201, for example, a pre-
requisite to conviction is the existence of a tax deficiency.! Thus, if
th(; defendant understated his gross income by $20,000, but produces
evidence at trial that he forgot to take a $20,000 deduction, his evi-
dence is inconsistent with guilt—even though he plainly thought he
was cheating when he prepared and filed his return. Likewise, if he
filed a false return but comes up with an omitted tax carryforward
from previous years, he is innocent.* Under the proposal,* he will
not be guilty of tax evasion—because his return does not “substan-
tially understate the tax due or owing”—but he would be guilty un-
der the general attempt statute if the jury finds that his conduct
constituted *‘a substantial step toward commission of the offense”
(see draft section 1001). Indeed, the general attempt provision would
scem to be perfectly apt.®

It would also seem possible to prosecute for an attempt under draft
section 1001 a taxpayer who files a false estimated tax return (which
is excluded from the definition of “tax return™ for purposes of this
group of oflenses by draft section 1409(e) )** if the purpose of such
false filing was to cevade tax and the conduct was “a substantial
step . .. .7 Of course, if the taxpayer abandoned his scheme before
filing the false year-end return, he could probably rely on the defense
of renunciation provided in section 1001, and the only remedy against
him would be under the general false statements provision,

Subsection (1) does not otherwise substantially depart from exist-
ing law, While not employing the word “willfully,” the draft, in re-

¢ See Sanzone v. United States, 380 11.S. 343, 351 (1965) ; Laiwcn v. United States,
333 U.S. 339, 361 (1938).

* 8eo Willingham v. United States, 289 F. 24 283, 285 (5th Cir.), cert. denied,
368 U.S. 828 (1981).

*The proposal referred to in the text contained the following in lieu of sub-
section (a) of Study Draft section 1401: ‘“with intent to evade assessment of any
tax, he executes, mails, files or delivers a tax return which [substantially] under-
states the tax due or owing ;" Subsection (a) of Study Draft section 1401 states:
“with intent to evade any tax, he files, or causes the filing of, a tax return or
information return which is false as to a material matter;” Under the Study
Draft, the defendant would be guilty of tax evasion because his return was filed
with the intent to evade tax and the existence of a tax deficieney is not an essen-
tinl element. If his plan to file a false tax return did not reach fruition he could be
guilty under the general attempt provision (draft section 1001) if his conduct
constituted “a substantial step towards the commission of the offense.” For fur-
ther discussion, sce the appendix.

% Under present law, a person described in the examples above could be prose-
cuted under 26 U.S.C. § 7208(1), which makes a 3 year felony of subscribing to
a document which contains a declaration that it is made under penalties of
perjury (which a tax return does contain) which the subscriber does not believe
to be true in every material matter. Under this draft, section 7206(1) would
seen unnecessary.

**Note that the consultant’'s proposal set forth in the immediately preceding
asterisked note did not cover information returns and under that proposal the
comments would be applicable to both information and estimated tax returns,
Study Draft section 1409(e) includes information returns, but does not include
estimated tax returns.
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quiring “intent to evade” does not alter the mens rea of tax evasion.
Under section 7201, the defendant must know, at the time he engages
inthe pmscmbed conduvt (here, execution, mailing, filing or delivering
his return)® * that his return is false, .., that it understates his tax
obligations, and he must intend thelebv to evade his obligations. That
is what is meant by “intent to evade™ in'the draft,

Section 1401(a)** includes the word “substantially” in brackets.
The issue thus flagged is whether it is appropriate to codify a require-
ment which the courts have already read into section 7201, namely
that no une can be guilty of tax evasion who did not understate his
tax obligations “substantially.” ® The word is provisionally excluded

from the proposal however, because its inclusion may be misleading.
\r«rmbl\' the only functmn of the so-called subst.mtmht\ uqlme—
ment. is as proof of intent to evade. A dehcnenc_\ “insubstantial”
one context will be substantial in another.*
Concealment of ussets after assessment.—Prosecutions under sec-
tion 7201 for concealment of assets are mflequent, since concealment
will be merely part of a plan which includes the filing of a false return
and prosecution for the latter offense is suflicient. Occqsmmllv, how-
cver, a taxpayer wlll admit that a return was false, or will Be con-
victed of tax evasion by filing a false return, then will continue in his
cfforts to prevent the gover nment from collecting the taxes which he
tried to evade via the False return, He may tr‘msfer assets to friends,
relatives, or dummy corporations, hide them in safe deposit boxes or
in forelgn banks. Typically, he will tell a number of lies in the process,
each of which, if made to an Internal Revenue agent, is a separate at-
tempt under Section 720130

There is little room to doubt that a eriminal sanction should be ap-
plicable to such conduet. On the other hand, existing law is unrealistic
In making every step in the process of one integrated operation a sep-

*Defining the crime as the execution, mailing, filing or delivering of the
return is designed to avoid venuce problems. The taxpayer typically will, and
typieally should, be prosecuted where he resides or, in any event, where the
return was prepared. The proposal is designed to permit this.

*Note that Study Draft section 1401(a) eliminates “execution, mailing . . . or
delivering,” and “preparing, subscribing or mailing.” Inclusion of such conduct
as part of the definition of the completed offense would make an offense of mere
preparation of a nonfiled return with intent to evade taxes. Despite the position
that a return is not a “return’ until filed. the more direct approach which avoids
close questions of construction would be to amend existing law with respect to
venue of offenses begun, continued or completed in more than one district, by
adding the following to subsection (a) of 18 U.S.C. § 3237:

An offense under section 1401 (a) of Title 1], may be inquired of and
prosecuted in any district in which the return was prepared, subscribed,
mailed or filed, or in which the preparation or filing thereof was caused
or aided, with the culpability specified in section 1401(a).

*+Qce the consultant’s proposal, note *, p. 748, supra.

*See Canaday v. United States, 554, F, 2d 849, 851 (8th Cir. 1966) ; United
States v. Nunan, 236 F.2d 576, 585 (24 Cir. 1956), cert. denied, 353 U.S, 912
(1957).

v See Janko v, United States, 281 F.2d 136 (8th Cir. 1960), rev'd on other
grounds, 366 U8, 716 (196G1).

* See Cohen v, United States, 207 F.2d 760 (9th Cir. ), cert. denied, 369 U.S.
865 (1962) 3 United States v, England, 376 F.2d 381 (7th Cir. 1967).
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arate attempt to evade. Section 1401 (b)* attempts to resolve the prob-
lem by making concealment of assets a felony, but only after assess-
ment.!” The theory reflected in the proposal is that until assessment is
made, any concealment of assets is directed at evading assessment, i.e.,
preventing discovery of the falseness of the return. But when the as-
sessment occurs, the deficiency has presumably been discovered, and
subsequent concealments are aimed at preventing collection rather
than assessment.!?

Even as limited, section 1401(b) contains troublesome vagueness.

What of the taxpayer who files a correct return but does not make full
payment and who subsequently conceals assets from a greedy ex-
wife? His primary motive is not to cheat the government, but conceal-
ment of his assets tends to prevent the government from executing a
lien. And what of the taxpayer who does not trust banks, keeps all his
money under his mattress in cash? Is he guilty of tax evasion if he
files a correct return unaccompanied by full payment and thereafter
stashes some cash? What if he stashes no new cash but keeps the tin
box under the mattress? Present case law is not clear on these ques-
tions, and subsection (b) does not add any substantial light. Perhaps
answers to these questions cannot be articulated without risking tﬁe
possibility that a nefarious scheme might go unpunished.
Failure to pay over—Present law defines as a felony the willful
failure of one who is required to collect, account for or pay over Title
26 taxes, to collect, account. for, or pay over same. 26 U.S.C. § 7202.
Draft section 1401 (¢) preserves felony status for one who collects but,
with intent to evade payment, fails to account for and pay over such
taxes. {nowing failures to collect are relegated to misdemeanor status
under draft section 1402,

Willful failures to collect or withhold taxes do not seem to be ap-
propriate conduct for felony treatment. Civil penalties are adequate
In most cases,”® Where they are not, misdemeanor treatment is surely
enough. The failure to collect a tax lacks the strong element of acquisi-
tive or fraudulent intent which accompanies tax evasion and justifies
felony treatment. and there have been virtually no prosecutions of
employers for failure to withhold income tax or of businessmen for
failure to collect excise taxes under present. law.

One who collects but keeps taxes is in a different category. His con-
duct resembles embezzlement and threatens the integrity of the system.
If his failure to pay over is intentional and acquisitive rather than

*Study Draft section 1401(b) replaces the proposal's reliance on “‘nssessment”
with “intent to evade payment of any tax which is due.” See the appendix,
infra. The proposal stated :

With intent to evade payment of any tax which has been assessed, he se-
cretes or conceals assets.
The Study Draft also substitutes “removes” for ‘‘secretes”. Sece the appendix,
infra.

" Assessment is the recording of liability for the tax. The Secretary of the
Treasury determines the mechanies and modes of assessments via regulation.
See 26 10.S.C. §8§ 6201-6203. The taxpayer is supposed to receive notice of an
assessment (other than for taxes due as shown on the return) within 60 days
after the assessment. 26 U.S.C. § 6303.

1 Ag earlier noted, false statements in the conrse of concealments will be cov-
ered by the general false statement (draft section 1352).

2 Anyone required by Title 26 to collect a tax who fails to do so is subject to a
civil penalty equal to the tax he should have collected. 26 U.S.C. § 6672,
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accidental, due to negligence, or the result. of financial disaster, then, of
course, he would be guilty under this section.*

The draft would also clarify present law in making a felon of any-
one who receives money from another with the understanding that it
will be paid over to the Treasury and then permanently pockets it.
Prosecutions of tax consultants who aceepted money from clients with
the representation that it would be paid over and then kept the money
have been unsuccessful in the Seventh and Ninth Cirecuits, where it
has been held that such conduct is not an attempt to evade taxes under
section 7201 beeause there was no aflirmative act. of deception directed
at the government. and the wrongdoer was neither evading his taxes
nor assisting his client’s evasion.'

Plainly, such conduct is more than a simple embezzlement and is
a threat to the IFederal taxing system. No reason, apart from statutory
lacunae, appears why it should not be regarded as a Federal felony.
Willfd failure to file tax veturns (draft section 1401(e)).—Under
present law, willful failure to file a tax return is a misdemeanor only,®
Misdemeanor status is preserved in this draft. However, numerous
observers regard as anomalous and indefensible the fact that filing a
false return is a felony but filing no return at all is a lesser offense,
even if the purpose of not filing is permanently to evade all taxes.
Accordingly, an alternative provision, section 1401 (e), making nonfil-
ing a felony, is included n the draft.

A recent study, using data supplied by the IRS, estimates that there
are 5,000 willful nonfiling cases per vear which would be appropriate
for criminal sanction. While this is not an insignificant number, it is
dwarfed by the numbers—possibly in the millions—of willfully falsi-
fied returns. There is good reason to assume, moreover, that nonfiling
is rapidly diminishing. New data processing techniques, computerized
cross-checking of information, taxpayer identification numbers and
other new devices have made it increasingly difficult for nonfiling to
go undetected. Moreover, today's typical eitizen has grown up with
the income tax, having filed his first return as a teenager, to get a
refund of taxes withheld. Once having filed a return, it 1s difficult to
stop. Most citizens who might be tempted to cheat would not even
consider nonfiling.

The main argument for elevating failure to file to felony status
is that while most nonfilings are noneriminal, some are as reprelien-
sible as the most glaring false filing eases and ought to be penalized
accordingly. Though there are numerous explanations for lapses in
filing which are inconsistent with criminal intent, if such explanations
are entirely absent why should the miscreant be treated gingerly?

A possible answer might be that the conduet itself is equivoeal. Non-
filing does not itself corroborate or supply proof of mens rea, whereas
false filing is an affirmative act which is evidence of a resolute purpose
to evade taxes. By making willful nonfiling a felony, the risk is greater
than in the false filing ease that innocent taxpayers will be branded
criminals,

* Employers withholding income tax and retailers collecting execise tax are
not under a general duty to segregate such funds from the moment of collection.

B Iinited States v. Mesheski, 286 F.2d4 345, 347 (7th Cir. 1961) ; Edicards v.
United States, 375 1.2d 862, 867 (9th Cir. 1967).

¥ 926 U.S.C. § 7203 ; Spies v. United States, 317 U.S. 492, 493 (1943).
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Yet false filing is also equivocal conduct. For every tax evader who
knowingly files a false return, there are dozens whose returns are
inaccurate for innocent reasons. Intent to evade is proved in false
filing cases by all the surrounding circumstances, not by the mere
falseness of the return, and it could be established in nonfiling cases in
the same manner.

Still, there does seem to be merit in the argument. Farthermore, it is
questionable that even a significant fraction of nonfilers should be
e(}uated with false filers. A Iawyer or businessman who suddenly stops
filing his tax returns is probably sick. He may well have intended to
avoid paying taxes, but he chose a method which is so unlikely to
succeed as to suggest serious psychological problems. His intent is
simply different from that of the careful, deliberate crook who falsifies
books. hides assets and files false returns.

It would seem likely, in any event, that the mens rea necessary to
justify felony treatment could seldom be established in nonfiling cases
whereas a broader definition, appropriate for a misdemeanor, would
frequently cover the nonfiling case. Thus, if the choice is regarded as
between a felony or a misdemeanor for nonfiling (rather than over-
lapping offenses),!” the latter sanction would be a more realistie, viable
deterrent than the former.

If nonfiling is to be made a felony, then the felony should probably
be restricted to nonfiling of income tax returns.* The duty to file other
types of tax returns is not well enough known to justify criminal
punishment for failures to file. Reliable proof that the taxpayer knew
of his duty to file would seldom be available.

5. Other Possible Reforms Not Included in Section 1401.

(a) Class B felony for huge evasions—Attempts to evade hundreds
of thousands of dollars worth of income taxes have been uncovered in
the past ; that similar attempts will be made in the future continues to
be a realistic possibility. Should such high bracket, extravagant evad-
ers—many of whom are connected with organized crime—Dbe treated
as Class C felons or should a higher grade of offense be defined? At-
tempts to evade in excess of $10,000 or $25,000 might well be treated
more severely.®

If such a grading scheme were promulgated, the prosecution would
presumably be required to prove that the intent to evade applied to the
total amount, Z.e., if the Class B level was $10,000, the prosecution
would make out a case only if it proved that the defendant knew he
had a deficiency of $10,000 or more. It would not suffice to show (i) that
he filed a false return which he knew to contain some deficiencies and
(ii) he had a tax deficiency of in excess of $10,000. Mens rea would
therefore be more difficult to establish than for the basic offense. The
occasions in which the penalty could be successfully invoked would be
infrequent. The main function of the penalty would probably be to help
produce guilty pleas to the Class C ofense.

¥ Treasury and Justice Department officials, in related contexts, have opposed
such an approach, as indicated. infra.

* The consultant’s proposal was limited to intent to evade income taxes:

(e) with intent to evade assessment of income tax, he knowingly fails
to file an income tax return.

Study Draft section 1401 (e) covers intent to evade any tax by failing to file
income, estate or gift tax returns. See the appendizx, infra.

3 A similar issue is raised in the comment on theft offenses.
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_Arguably, such a scheme would tend to undermine the deterrent
force of the basic sanetion in that the presence of the higher grade of-
fense would suggest. that the lesser offense was not very serious. If
such were the consequence of the grading scheme, it would clearly be
undesirable from a revenue standpoint, since the frauds which take the
largest toll on the fise are the smaller but far more numerous variety.
Only a small fraction of taxpayers have large enough incomes to make
huge evasions possible.

It is unrealistic, moreover, to assume that in a typical tax prose-
cution the maximum penalties ave those provided for Class C felonies.
In the great bulk of tax evasion cases, the defendant has not merely
strayed from the straight and narrow in one year but has been cheating
for several years. An investigation which produces proof of evasion
in one year will often establish a pattern of evasion over three or four
vears, If convieted, the taxpayer will be subjected to consecutive sen-
tences, if appropriate. Prison terms of 15 years have occasionally been
imposed under section 7201, I1 a longer term is thought appropriate
its justification must be found outside the basic objective of criminal
tax sanctions—prevention of tax evasion by general deterrence.

It is also a mistake to assume that those who attempt to evade $1,000
in taxes are treated identically, under present law or the draft, with
those who cheat on larger sums. Severe civil fraud sanctions are rou-
tinely imposed upon persons convicted of tax evasion. The civil pen-
alty 1s 50 percent of the total deficiency if *any part™ of the deficiency
was due to fraud. 26 U.S.C, § 6653(b). This is 1n addition, of course,
to the tax deficiency itself and to the interest on both the deficiency
and the penalty.’® There is, moveover, no statute of limitations on
deficiencies due to fraud or penalties thereon.

(b) Voluntary disclosure or defense of renunciation.—From 1945
until 1952, the Internal Revenue Service publicly maintained a policy
of nonprosecution of tax evaders who voluntarily disclosed their de-
ficiencies before any investigation was undertaken. The policy pro-
duced considerable litigation, primarily over the question whether a
disclosure had been “truly voluntary™ or had been motivated by fear
of detection. Though abandoned in 1952, the policy has occupied sev-
eral study groups from Treasury and Justice and several congressional
committees since that time, The Tax Section of the American Bar
Association has frequently urged its reinstatement and numerous pro-
posals have been made to meet the administrative difliculties encoun-
tered under the old policy.

It is doubtful that any such policy would promote tax compliance.
While there would be some “truly voluntary™ disclosures which would
not otherwise have been detected, it seems unlikely that the revenue
thus brought in would equal the revenue lost as a result of the diminu-
tion of the basic sanetion which would follow from legislating a locus
penitentiae provision. In any event, the matter is so fraught with con-
troversy and has been under such continuous study, with negative re-
sults, that it does not seem appropriate to include such a policy in
the new Code.

* Interest on the penalty begins to acerue after notice and demand therefor.
26 U.8.C. § 6601(f) (3).
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It should be noted, however, that proposed section 1001, the general
criminal attempt Yrovision, contains a defense of renunciation which
1s similar to the old voluntary disclosure policy. Thus, voluntary dis-
closures will be defenses whenever taxpayers are prosecuted under
section 1001, e.g., conduct preparatory to filing a false return or for
filing false returns which do not result in deficiencies. If the approach
taken in this proposal is accepted, however, there will be no such
defense for tax evasion itself.?°

6. Intentional Disregard of Tax Obligations: Section 1402.—Pres-
ent law makes willful failure to file a return, supply information,
or pay a tax a misdemeanor. 26 17.S.C. § 7203. This section is second
in frequency of invocation only to section 7201. However, most per-
sons prosecuted under section 7203 are nonfilers, suggesting that fail-
ures to pay taxes or failures to supply information are regarded as
inappropriate for the criminal sanetion.

The formulation in section 1402 retains the criminal sanction for
nonfiling, but relegates to civil sanction or regulatory offense (pro-
posed section 1006) failures to pay taxes or supply information.?**
One who files a correet return but merely fails to pay his tax, making
no cfforts to conceal or mislead regarding the amount or location of
his assets. is simply a delinquent debtor, undeserving of the eriminal
sanction. The government’s powers of levy and seizure are formidable
enough to protect the revenue from such persons and no reason ap-
pears why failure to pay a tax debt should be regarded as a crime.

Nor does the remainder of section 7203, penalizing failures to keep
records or supply information, seem deserving of inclusion in Title
18, A criminal sanction for such derelictions is intolerably vague and
raises serious fifth amendment problems.

Reasonably accurate records are needed to conduct business effi-
ciently. Moreover, a taxpayer who keeps inadequate records risks a
civil deficiency assessment which is presumed correct and which he
cannot effectively overcome. He is also in jeopardy of a criminal
prosecution for filing false returns. If he is willing to disregard these
risks, he is unlikely to respond to the threat of a criminal sanction
for keeping inadequate records, especially since mens rea would be
very difficult to prove.?

A criminal sanction is also seldom necessary or effective in facili-

* Even if the approach taken in section 1401, defining certain conduct as tax
evasion, is replaced with that taken under 26 U.S.C. § 7201, proseribing “attempts

. . to evade,” the defense of renunciation will not be available. Even though
tax evasion would be characterized as an “attempt,” the prosecution would be
under section 1401, and the defense applies only to a prosecution under section
1001.

% Inasmuch as a few Federal taxes are collected by means other than filing
returns, the draft may leave a gap if it does not punish nonpayment of taxes.
Section 1402(b) is therefore added to provide some criminal sanctions for fail-
ures to register or buy tax stamps. If bracketed alternatives (f) and (g) of
section 1402 (relating to failures to pay and to furnish information or keep
records) are made part of the draft, however, section 1402(b) would seem
superfluous.

*Subsections (f) and (g) of the consnltant’s proposals referred to in note 21,
supra, stated :

(f) fails to pay any tax; or (g) fails to supply information or keep
records which he is required to supply or keep by regulation.
These provisions were not included in the Study Draft.
n 0f. United States v. Murdock, 290 U.S. 389 (1933).
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tating disclosure of information necessary to ascertain tax liability.
The threat of civil deficiencies will produce disclosure from most tax-
payers. If it does not, the chances are good that the taxpayer has
something to hide and las filed false returns or committed other
crimes for which he can be prosecuted. .

The major informational problem, at least in the income tax area, is
the taxpayer who furnishes msuflicient or misleading information in a
tax or information return. T'o the extent that eriminal sanctions may
be appropriate, egregious cases can be prosecuted as false statements
under draft section 1352 or, possibly. as attempted tax evasion under
section 1001, Less blatant derelictions should be dealt with as regula-
tory offenses (draft section 1006).*

The viable portion of seetion 7203, making it a misdemeanor will

fully to fail to file a tax return, is preserved in section 1402(a) of the
draft, with the substitution of “knowingly” for “willfully.” “Will-
fully” earries with it a judicial gloss of “evil motive” or “bad faith” *
that may be too narrow for a misdemeanor. In the context of failure
to file a return, one would “knowingly™ fail to file his return if (a)
he wus legally obligated to file the return, and (b) he knew he was so
obligated or at least held a firmi belief that he was obligated,* and (c¢)
he nonetheless decided not to file, This is arguably enough to make him
deserving of the sanetion.

Failure to furnish to employee a statement of tax withheld. —26
U.S.C. § 7204 makes it a misdemeanor for an employer willfully to
furnish a false statement of tax withheld to his employvee or willfully
to fail to furnish sueh a statement. This sanction is in addition to the
%50 civil penalty for such infractions. 26 U.S.C. § 6674

Section 1402 (e) of the draft preserves this offense as a Class A mis-
demeanor. “Knowingly” has been substituted for “willfully,” how-
ever, and, in the interest. of hrevity, the offense has been defined as
failing “to furnish a true statement to his employees.” This would
seem clearly to cover both the employer who furnishes no statement
and the employer who furnishes a knowingly false statement.

Full compliance with the duty to provide timely and accurate
statements of tax withheld to one's employees is vital to the adminis-
tration of the withholding system. The employvee cannot reasonably be
expected to file a tax return without such a statement. and the tax
assessed against him and the refunds paid rest upon the figures sup-
plied in the employer’s statement of taxes withheld.

Failure to awithhold or collect any tax.—As indicated above, 26
.S.C. § 7202 makes it a felony for one who is required by Title 26
to colleet any tax willfully to fail to do so. Prosecutions under the
statute are virtnally nonexistent, although violations—chiefly among
homeowners and small businessmen who fail to withhold from wages
of domestic and other help—are widespread. Felony treatment is

*Note that there is strong sentiment among enforcement officials against a
misdemeanor sanction for false statements which, in practice, it is argued would
be lesser-included offenses in a prosecution under draft section 1401.

B Qee United States v. Murdock, 290 U.8. 389, 394, 395 (1933).

* Bee draft section 302(1)(b): “[A] person engages in conduct . . . (b)
‘knowingly” if, when he engages in the conduct, he knows or has a firm belief
unaccompanied by substantial doubt that he is doing so. whether or not it is
his purpose to do so.”
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manifestly inappropriate for such derelictions, Civil penalties should
normally suflice, and misdemeanor treatment can be employed against
persistent violators.

Section 1402(e) applies only to one who, knowing of his obligation

to withhold or collect, fails to do so. As in other sections, strict lia-
bility is not. imposed.
Failure to deposit collected taxes in special bank account.—There is
a large area of misconduet between the person who collects taxes and
then, with intent to evade payment, fails to pay them over (a felony
under section 1401(c) of the draft), and the delinquent tax debtor (no
crime under the draft). Typical is the employer who withholds em-
ployce taxes, or the retailer who collects excise taxes, then fritters
away the money before it becomes time to file his return and pay over
the taxes. Section 7512 of present law provides that any person re-
quired to collect and pay over taxes who fails to do so may be given a
formal notice requiring him thereafter to collect the taxes and deposit
them in a special bank account in trust for the United States. Section
7215 makes it a misdemeanor for any person receiving such notice to
fail to comply therewith,

The draft preserves the substance of this sanction. Section 1402(c),
as already noted, makes it a misdemeanor knowingly to fail to collect
or withhold taxes. The notice given under section 7512 would certainly
establish that any failures to collect taxes thereafter were knowing.
Thus the only function of section 7215 which needs to be expressly
preserved is the sanction for failure to deposit collected taxes in the
special bank account, after receiving the notice as provided in section
7512, Draft section 1402(d) makes this a misdemeanor,

7. Uisdemeanor Tax Evasion (a Possible Provision Not Included).—
Under the draft, tax evasion is either a felony or not a crime. Arguably,
however, the felony could be limited to evasions of $1,000 or more and
a Class A misdemeanor could be created for lesser evasions. Under the
administration of present law, and under the draft, petty chiselers go
virtually untouched, even though they may constitute, dollarwise, a
greater drain on the Treasury than more flagrant evaders. Misde-
meanor prosecutions, moreover, would probably be easier and cheaper
to investigate and to bring to judgment than felony cases. As a con-
sequence, a larger portion of the huge pool of potential targets of a
tax prosecution could be reached by the sanction, and would be taken
from among the taxpuyers who provide the bulk of the income tax
revenues—the middle income taxpayers.

On the other hand, to prosecute petty tax evasion as a misdemeanor
may tend to trivialize the offense, and to water down the deterrent cf-
feet of the felony sanction. Felony trentment is needed because a felony
prosecution gets more publicity and more clearly conveys the govern-
ment’s commitment to enforce the tax laws fully and fairly against,
and thus in favor of, all. If a misdemeanor were available, hard core
evaders would use the misdemeanor as a plea bargaining device and,
more importantly, would inject a choice of misdemeanor-felony into
a great number of jury trials where the choice is inappropriate—
where the defendant is either a felon or innocent and where the jury
should not be invited to compromise. ’

The latter argument—or something akin thereto—is the view of
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many Treasury and Justice officials who oppose the notion of tax eva-
sion being a misdemeanor. [Tnder existing law, there is a lesser-
included offense under section 7207 for willfully filing false returns.
Officials have tried to get section 7207 repealed, have resisted efforts of
defendants to get lesser-included offense instructions under it, and
have declined to use it as a means of obtaining more convietions of
more violators at less expense. Prosecutions under section 7207 alone
are virtually unknown. Tax evasion prosecutions under section 7201
are rare where the deficiency in tax is less than $1,000 and will presum-
ably remain rave regardless of the statutory scheme.

It should be noted, however, that under the draft provision on false
statements (section 1352), a false return will constitute a misdemeanor,
and the opportunity for plea bargaining and lesser-included offense
instructions will therefore be present whether or not petty tax ova-
sion is made a misdemeanor. One must look elsewhere to justify re-
jecting grading by amount in tax offenses, while retaining it for theft.

A tax evasion case differs from a theft case in that there is seldom
any difficulty in theft cases in determining the identity and quantity of
items stolen. In a tax case, however, the size of the deficiency will be
very much in doubt and the size proved will depend in large measure
on the skill and perseverence of the agent who investigates the case.
The presence of a misdemeanor tax evasion provision might lead some
agents to quit investigating once they make the case for a misdemeanor
(which presumably would not be as thorough a case, or involve as
large a deficiency, as a felony prosecution even though there is no
dollar minimum now specified for a felony), and, perhaps more im-
portant, might invite their corruption by taxpayers during the course
of the investigation.

Grading tax evasion offenses according to the amount evaded also
involves more complexity than is normally present in a theft case.
The amount relevant for a rational grading scheme would not be the
size of the actual deficiency but the size of the deficiency known to the
taxpayer when he filed his return. Deficiencies due to ignorance or
oversight should play no part in determining whether an evasion was
or was not felonious.*® Grading would therefore introduce an element
of confusion into the investigation and trial of tax evasion cases.

It is also arguable that the size of the deficiency is less relevant in
determining the culpability of a tax evader than it is in gauging the
guilt of a thief. A taxpayer who claims a phony dependency exemp-
tion or charitable contribution would seem equally culpable whether
he was in a 20 percent or 60 percent bracket, yet under a grading scheme
dependant on amount evaded, the upper bracket taxpayer might be a
felon and the lower bracket man a misdemeanant. A taxpayer who
claims his poodle as a dependant—and knows better—should be a felon
even if he thereby saves only $100 in tax.

8. Unlaw ful Trafficking in Tazable Objects—A wide variety of ob-

= An argument contra can he made by analogy to theft, where the grade of the
offense depends on the actual vualue of the item stolen raither than what the
defendant believed the object was worth, Yet there is surely a far greater cor-
respondence between the actual value of stolen objects and the market value
which their thieves estimated for the objects than there is between the amounts
of taxes which evaders think they are evading and the actual deficiencies which
can be shown to have existed.

38~-881 0—70—pt. 2—4
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jects—from liquor, to guns. to corporate stock—are the objects of Fed-
eral taxation. In many cases occupational taxes are imposed upon man-
ufacturers and others engaged in the production or trade of the taxable
objects, the purpose of the occupational tax heing primarily regula-
tory. There are, therefore. complex, comprehensive regulatory schemes
supportive of most Federal tuxes which virtually assure effective en-
forcement without resort to eriminal sanetions. It is only when a very
high tax is imposed on a St:q')lo product that serious enforcement prob-
lems occur—and they occur because the high tax on the product makes
potentially profitable a bootleg business, the profit of the business
being fundamentally derived from the successful evasion of all taxa-
tion thereon.

Of the nonregulatory taxes imposed by the United States, the one
which presents the greatest enforcement problems, second only to the
income tax, is that on distilled spirits. Although there is a comprehen-
sive regulator scheme which makes noneriminal enforcement against
lawful distillers effective. the gallonage taxes (26 U.S.C. § 5001) are
high enough to make moonshining a profitable husiness. Felony sane-
tiong are employed almost exclusively against moonshiners,

Section 5601(a), the basic felony provision, makes it a felony for
one to engage in the distilling business without registering the still
and giving a proper bond, or after giving a false bond. or after giving
a notice of suspension of operations. It. is also a felony to use or possess
with intent to use any distilling apparatus in any but an authorized
place, to make mash or produce distilled spirits on any but authorized
premises: to use distilled spirits unlawfully in a manufacturing proc-
ess: to bottlo or rectify such spirits unlawfully with intent to evade
tax thereon; to purchase. reccive, rectify or hottle such spirits with
reasonable grounds to believe the tax has not been paid; to remove
such spirits unlawfully or to add any substance before the tax is paid
with intent to create fictitious proof.

It is also a felony for one required to keep records to falsify such
records, to fail to keep them, to fail to produce them, or to hinder an
officer in inspecting them, if said falsifications, failures or obstructions
were with “intent to defraud the United States.™ 26 T.S.C. § 5603 (a).
If such falsifications, failures or obstructions were done “otherwise
than with intent to defraud the United States,” the conduct is a mis-
demeanor ($1.000 fine, imprisonment up to 1 year).

There are also 19 felonies relating to stamps, labels and containers
specified in section 5604, The conduet made felonious includes trans-
portation or possession of liquor which does not bear the required
stamps, emptying containers without destroying the stamps, and reuse,
alteration or forgery of stamps or labels. Some of this conduct is a
felony only if done “with intent to defraud the United States™ and
some of it is declared felonious regardless of intent.*”

In addition, offenses relating to spirvits withdrawn free of tax are
separately declared felonious in section 5607, as are frandulent claims
relating to drawbacks and unlawfully relanding exported liquor. 26

* For example, emptying specified stamped containers without destroying the
stamp is a crime only if done with intent to defraund (section 5604(a)(2)),
whereas such emptying of other containers is declared a felony without reference
to intent (section 5604(a) (3)) ; it is a felony to alter or counterfeit a stamp with
intent to defraud (section 5604 (a) (4)), but to possess such a stamp is a felony
regardless of intent (section 5604 (a) (5)).
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U.S.C. § 5608. There is another felony of tampering with a lock placed
by an internal revenue officer, (26 U.S.C. § 5682) ; another for pos-
sessing certain weapons and other property while violating the liquor
laws, section 5685, another of possessing any proli)erty intended for use
in violating chapter 51, section 5686: and still another for willful
failure to pay an occupational tax, section 5691.

Misconduct relating to other items is dealt with more simply.*”
Violation of regulations with respect to wine is made a felony if done
with intent to defraud, section 5661; and attempts to evade tax on
beer or failures to keep and file true and accurate records and returns
relating to beer tax is declared a felony, section 5761.

When it is noted that liquor taxes, like income taxes, are reported
and paid by a tax return (26 U.S.C. § 5061), and therefore that vir-
tually all the eriminal sanctions applicable to the income tax, ie.,
section 7201, attempts to evade taxation: section 7203, failure to file
return, supply information, or pay tax; section 7206, false statements;
section 7207, fraudulent returns or statements, are applicable as well
to liquor taxes. It is plain that the Internal Revenue Code still con-
tains much useless, repetitious verbiage about crimes connected with
distilled spirits. Many could be repealed or made regulatory offenses
without adverse effect on compliance.

Still, there are special problems connected with liquor taxes. The
chief difficulty in relying on prosecutions for false returns or for non-
filing is that moonshiners do not file returns and it is very difficult to
establish who is liable to file a return or pay the tax. Because the
business of operating unregistered stills is itself a crime, and because
registration would make it difficult if not impossible to defeat the tax,
moonshiners conceal their entire operations. Kven when a still is found,
it is difficult to ascertain who owns it and who is liable for the tax.
Enforcement of eriminal sanctions cannot be restricted to occasions
when illegal stills are discovered, but must be possible whenever and
wherever nontax-paid liquor is found.

Since everyone 1n the chain of production and consumption is usually
motivated to cover up the erime—there are no victims—the enforce-
ment, problems are akin to those relating to dangerous drugs.

Section 1403, which is patterned after section 1822 of the draft on
drug crimes, attempts to pull together in one provision the basic con-
duct of moonshiners which is most destructive of norms of tax com-
pliance. constitutes the usual occasions for making arrests, and can
frequently be proved. If successful, this section, together with section
1401, should render completely obsolescent the other felony provisions
relating to distilled spirits.

The plethora of felony provisions Congress has provided for derelic-
tions regarding distilled spirits suggests a firm Federal policy behind
felony classification. The ({ifﬁculty of enforcement and the commercial
motivations behind most violations seem to justify preservation of
felony status for the core conduct involved.

Section 1403 is designed to include within its felony prohibitions
virtually everyone directly involved in moonshining activities,
whether they be entrepreneurs or employees, plant workers or run-
ners—anyone knowingly making a substantial contribution to the
enterprise and deriving economic benefit therefrom. It is designed

*'Some of the provisions relating to distilled spirits also apply to offenses
regarding wine and beer ; most do not.
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-to exclude from felony sanction ultimate consumers of the nontaxed

product. Simple possession will not he a felony under the draft, nor
will consumption. nor possession with intent fo consume. Consumers
are plainly less culpable than persons regularly engaged in_the
process for pecuniary benefit, and present a less serious or at least
a less direct threat to tax enforcement. It is believed, however. that
misdemeanor classification should apply to such persons to deter
them from providing a market for the illicit product. Accordingly,
section 1404 defines as a Class B misdemeanor [should it be a Chss A
misdemeanor?] the knowine possession of distilled spirits upon which
all taxes have not been paid.®

The definition of traflicking—produces. manufactures, possesses with
intent to transfer, efe.—should eliminate the necessity of proving the
particular role that a defendant performed in the mmqucturmg or
distribution process. It should no longer be necessary, for example,
to prove that someonce found at a concealed. illicit. still, was in pos-
session or control of the still. While an inference from presence to
possession might be strained, if not irrational, an inference from
presence to trafficking would seem quite reasonable,

Section 1403 can theoretxca]l\' be violated although all taxes were
timely paid on the object speci ified therein and on the buqme% of manu-
facturing or dealing in the taxable object. Since the primary pur-
pose of the l‘on'uhtlons relating to distilled spirits and other taxable
ol)]ectq is to ensure payment nf taxes., there is no nmnt in nnkmtr
permanent contraband of any objects illegally trafficked in. The con-
traband nature of the product should be removable by pavment of
all taxes. The draft therefore provides an affirmative defense to a
trafficker that all taxes on the object and on traflicking therein were
paid prior to his becoming a traflicker.

It 1s believed that section 1403, together with sections 1401 and 1402,
covers all conduct which is made a felony under the present Code.
with the exceptions earlier noted relating to failures to keep records,
supply information, or pay tax: and with the exception of offenses
relating to stamps and labels, Of the omitted conduct. only the latter
should be felonious and, when the draft on cmmterfeltm{r is sub-
mitted, it doubtless will appear as such.*®

Section 1403 alzo makes a Class A misdemeanor of unlawful traffick-
ing in any taxable object other than distilled spirits. Although the
nonre«ruhtorv taxes on such items as wine. beer. tobacco, and C.l])ltd]
stock are not so high as to have produced a chronie bootleg industry
in such items, enforcement of the taxing scheme can probably not

* Consumption of moonshine whiskey is somewhat analogous to receiving
stolen property in that the purchaser is profiting from the tax evasion by the
manufacturer through getting the product at a lower price than he could through
legitimate ehannels. He differs from the consumer of illicit drugs in that he ix
not cousuming n product that is prohibited: his culpability consists, rather, in
encouraging a tax evading enterprise by purchasing its products. The possessor
of illicit lignor can avoid conviction by raising a rearonable doubt as to whether
(a) the tax was paid on the liquor or (b) he knew that the tax was unpaid. If
his defense is lack of knowledge, he will surely establish it by showing that
he did not buy the liquor at a discount from the market prices in legitimate
outlets.

® Since counterfeiting is presently under study, it would be premature to at-
tempt here =implification and pruning of the present proliferous provisions
relating to tax stamps.
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be left wholly to regulatory offenses or to prosecutions for violation
of tax return requirements. For many of the same reasons mentioned
with respect to distilled spirits, it 1s dificult to determine who is
liable to file a tax return, to determine the amount of the tax evaded,
and to prove willfulness. An additional sanetion, for unlawful traffick-
ing, would therefore seem warranted. Moreover, if a serious bootleg
problem is shown to exist in any commodity analogous to that with
distilled spirits, traflicking in that commodity can easily be elevated
to a felony and unlawful possession can be made a misdemeanor under
section 1404.30

9. Presumptions—Many of the felony provisions relating to liquor
seem to impose strict liability, while others, without apparent reason,
require mens rea.’* It is reasonably clear, however, that trafficking
in nontax-paid liquor or engaging in unlawful manufacture thereof
could be made an offense without proof of knowledge of the illegal-
ity.?2 In requiring knowledge of illegality, therefore, the draft defi-
nition of the traflicking offense imposes a burden on the government
which is probably not constitutionally required. Yet it seems both
unjust and unnecessary to depart from the requirement of culpability,
since presumptions are available which will make proof of mens rea
relatively easy once the specified conduect is established.

The felony for trafficking in illegally manufactured or removed
distilled spirits normally applies only to persons engaged in some
phase of the manufacturing or distributing process for profit. It is not
irrational to assume that such persons know that stills must be regis-
tered, spirits must be packaged in regulated containers, and author-
ized labels and stamps must be affixed thereto. Section 1405 (1) and
(2) (b) codifies this comman sense into a presumption, the effect of
which is to permit the inference of knowledge of illegality upon proof
that the required labels, packages, stamps or signs were missing from
the containers, in the case of possession of packaged liquor, or from
the still, in cases where the still itself is discovered. It would seem both
casy for the government to prove the fact—illegality—upon which the
presumption is based and easy for the defendant to destroy the pre-
sumption of the presumed fact—knowledge of illegality is false.3

® Consideration might also be given to providing felony treatment for per-
sistent violators, employing criteria similar to those proposed in section 1006
(regulatory offenses) (person guilty of misdemeanor if he persistently flouts
penal regulations, provable by showing two or more infractions within i years).
On balance, however, such criterin seem too vague for felony definition and
the approach suggested above seems preferable,

* See note 26, supra.

= See United States v. Balint, 258 U.S. 250, 252, 253 (1922) ; United Siates v.
Datterweich, 320 U.S. 277, 281, 284, 285 (1943) ; Hayes v. United States, 112
. 24 676, 677 (10th Cir. 1040).

® The presumption is intended to have the effect preseribed for presumptions
in section 103(4) of the new Code. namely, that proof of the basic fact—illegal-
ity—warrants submission to the jury of the question of the existence of the pre-
sumed fact—knowledge of illegality—unless the evidence as a whole clearly
negatives the presumed faet (or. as preferred by the consultant on proof and
presumptions and this consultant, unless the evidence as a whole clearly precludes
a finding of the presumed fact beyond a reasonable doubt).

*Recent Supreme Court cases, the most recent of which is Turner v. United
States, — U.8. —,90 8. Ct. 642 (1970), raise issues eoncerning the constitutionality
of the proposed presumptions, particularly with respect to the presumption con-
cerning culpability.
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Section 1405(2) (2) contains an adaption from existing law, which
makes presence at a still suflicient to create a presumption that the
person present was a trafficker. Present section 5601(D) (2) provides
that presence at a still is suflicient to authorize convietion of carrying
on the business of a distiller without having given bond. Its constitu-
tionality was sustained in U'nited States v. Gainey, 380 U.S, 63, 65-68
(1963). Section 1405(2) (a) is far less strained m its inference and
far less consequential, since it merely creates a presumption of traf-
ficking, not.a prima facie case of guilt.

Section 1405(2) (a) should also do the necessary work of present
seetion H601(b) (1) (declaring presence sufficient to convict of posses-
sion of unregistered still), which was held unconstitutional in L'nited
States v. Romano, 382 UV.S, 136 (1965). It does not contain the defeet
of section 5601(b) (1) because it is merely a presumption, and beeause
it presumes traflicking, not possession or any specifie act.

A third presumption is offered in section 1405 (3), to the effect that
one in possession of 5 gallons or more of distilled spirits is a traf-
ficker. This provision has an analogue in present section 3691(b),
where a sale of more than 20 gallons to one person is said to be prima
facie evidence that the seller was a wholesale dealer, subject to tax as
such on the sale. Although it would be dubious indeed to convict a per-
son of a felony merely because he possessed 5 gallons of whiskey, such
is not the effect of the presumption in seetion 1405(3). The possessor
cannot be convicted unless the spirits are improperly packaged. la-
belled or stamped and the evidence as a whole fails to exclude the infer-
ence that he was aware of the illegality and that he possessed the liquor
with intent to transfer it. Properly analyzed, the presumption seems
quite reasonable.

The meaning and effect of these presumptions can best be explained
by a few hypotheticals, If several persons are found at an active still
which does not contain the required sign, they are all presumed to be
traflickers per section 1405(2)?:1) and are further presumed, by virtue
of section 1403(1). to have known that the law required that a sign be
posted (or, perhaps more precisely, that the still was being operated
m violation of law).

If « “runner™ for ihe still deseribed above is arrested 10 iles from
the scene in possession of i gallons of whiskey, section 1405(3) pre-
sumes him a traflicker. If the liquor is unlawfully packaged, stamped
or labelled, section 1405(1) preswmes that he knew of the illegality.
If, however, the liquor fmm(‘ in his possession was all in proper con-
tainers, authentically stamped and labelled, the fact that it eame from
a still where no sign was posted would give rise to no presumption
with respect to him.

Section 1405(1) operates on the misdemeanor of possessing nontax-
paid spirits by presuming both that the tax was unpaid and that the
possessor knew it from mmproper packaging, labelling or stamping.
The presumption ean be rebutted by simply showing that the liquor
was purchased from a legitimate liquor store at or near the market.
price.

10, Regulatory Taxes and (Tfustoms Regulations—Drugs, guns and
gambling arve under separate study. Very likely, the taxing power
should not be the chief means of regulating traflie in such items and
prosecutions for tax evasion should not be the principal meuns of im-
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posing criminal sanctions on traflickers. Yet so long as taxes are im-
posed on such items and activities by Congress, there seems no rea-
son to exclude evasion of the taxes related thereto from the provisions
of this draft, and there are no such exclusions. The only conduct ex-
pressly excluded from this draft is evasion of customs duties, an exclu-
sion accomplished by virtue of the definition of “tax” in section 1409
(d). When the study on customs violations is completed, it may be
appropriate to remove even this exclusion from the concept of tax
evasion, an amendment that is easily accomplished.

ArpENDIX

[The following excerpts are from an informal letter dated October
22, 1969, from Robert I.. Spatz, Esq., Staff Assistant to the Chief
Counsel, Internal Revenue Service, to Professor Steven Duke, Yale
Law School, consultant to the Commission on draft sections i40l-
1409. The letter does not represent the official view of IRS, but is in-
cluded because, although addressed to a preliminary draft of sections
1401-1409 that has been adjusted in many respects to accord with the
views herein expressed, it highlights some of the issues and divergent
view points on the subject matter. ]

1. General organization and approach.—I hope that I have recog-
nized and properly appreciated your design in lEsec’cion 1401]. In es-
sence, you aim felony treatment at specified acts and omissions in-
tended to evade taxes. Conceptually, I like your breakdown into pre-
assessment (by false or no return to understate liability) and post-
assessment (by hiding assets to understate ability to pay liability)
offenses. I was glad to see that [subsection] (a) handles our venue
problems under centralized filing and that [subsection] (¢) would
pick up [United States v. Mesheski, 286 F.2d 345 (Tth Cir. 1961)].
I would guess that [subsections] (a) and (e) together would cover
959 of what we are presently prosecuting re income taxes.

Your “blunderbuss™ label for 7201 may fairly fit, but that does not
make it bad. As a matter of fact, T read your approach to Subtitle E
as turning a patechwork of specific conduct erimes into a blunderbuss
trafficking proposal.

It blunderbusses are not to be thrown out in principle, why should
this particular (and adorably familiar) one fall? I don’t think you
can make much of an argument out of the anomaly of equating “at-
tempt” to substantive misconduct. Take a hard look at the typical de-
fendant under [section 1401(a)] and you will see an unsuccessful
attempter (or attemptress?) who will be squaring dollar accounts
with Uncle Sam someday.

* * *

2. [Draft section 1401 (a)].— As we study the reach of your draft.
we're going to have to remember that 7206(1) and (2) are in the ash-
can as well as 7201.

Getting concrete, your keystone hits anyone if*—

with intent. to evade assessment of any tax, he executes, mails,
files or delivers a tax return which [substantially] under-
states the tax due and owing.

*The reference is to a preliminary draft of Study Draft section 1401 (a).
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How would this work, for example, to deter the race track ten per-
centers that have been a persistent headache in recent years? You al-
lude to the problem, . . . indicating that the winners-taxpayers are
the root of the problem and that the “others™ cashing in the tickets
for a fee are incidental instruments. To IRS, these “others” are
the actual villains of the piece. They generate the racket. In moral
terms, such a parasite on the tax s_vste’m seems to me more culpable
than the taxpayer himself. They have herctofore been prosecuted
under 7206(2) as procurers of fraudulent Forms 1099. Moreover,
7206(2) empowers I RS to arrest them on the spot. It is the only way to
put. them out of business since they are long gone when the taxpayer
eventually files his 1040 (winnings on a New Year’s Day race need not
be reported as taxable income for 470 days). Your keystone. in con-
junction with the exclusion of information returns in your definition
of tax returns, gives us no felony sanction against the ten percenters.
(Similarly, it would not have reached the tax fraud involving infor-
mation returns by a tax exempt union. See Beck v. United States, 298
F.2d 622 (9th Cir. 1962).)

Another abuse which 7206(2) plugs better than anything else in-
volves fraudulent corporate business deductions for political con-
tributions. . . . While there are many variations on the theme. the
simplest is for the political fund raiser to pave the way for business
deductions for the solicited corporations by providing misleading in-
voices from suppliers of campaign services, IFor example, if a can-
didate runs up a $50.000 bill with ABC Printers for campaign litera-
ture, the fund raiser pressures 10 corporations to pick up one tenth of
the tab each via direct payments to A BC with [Tnele Sam veally pay-
ing half in the form of lost taxes, ABC sends $5,000 invoices “for
printing services” to each of the corporations, vouchers are approved
at a high level by a person not. in bookkeeping (much less return pre-
paring) channels, and the payments eventually creep into the cor-
porate income returns as business deductions for corporate printing.
With several echelons between the person who makes the arrangement
for the corporation and the return preparer, IRS has a monumental
task in proving knowledge and intent. especially where the corpora-
tion is a bona fide customer of the printer throughout the yvear. The
fund raiser—the promotor of the practice and the principal enforce-
ment target—is still one step further removed from the return. He
may very well have little idea whether the deduction he contrived pro-
duces a (substantial) tax deficiency. 7206(2) is tailor-made for this
abuse. Incidentally. your parenthetical “*substantial” would give us
fits in these cases involving corporate giants, multi-million dollar tax
liabilities, and relatively small four or five figure tax deficiencies at-
tributable to the frandulent deductions.

Before dropping 7206(2), I’'m not convinced that [section 1401 (a)],
read together with [Study Draft cection 401 (aceombplices) 1, covers the
classie tax refund mill operation. Whereas 7206 (2) specifies that the
return preparer can be convicted even if the taxpaver is unaware that
the return is false, [ Study Draft section 401] arguably requires the
taxpaver to have the same mental state as that required for the substan-
tive offense, The following underscored language tends to support such
argument:
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A person is guilty of an offense committed by the conduct
of another person when [,] acting with the kind of culpability
required for the offense, he causes or aids an innocent or irre-
sponsible person to engage in such conduct. . . .

* * *

Turning to 7206 (1), the reported cases furnish only a partial picture
of the utility of a sanction reaching fraudulent returns where the gov-
ernment may not be able to carry the burden of proving the existence
of a tax deficiency beyond a reasonable doubt. (It also reaches the
multiple fictitious return filer, as does 18 U.S.C. § 287—but we won’t
worry about your [section 1401(a)] not reaching where there is no
intent to evade a tax—as long as the new Code’s theft provisions hit
tho multiple filer).

Additionally, 7206(1) fits the interest equalization tax arbitrage
operator who caused the preparation of I.LE.T. returns charging the
unpaid taxes to uncollectible strawmen. A whole book could be written
about that gimmick—but here suflice it say that we need a felony sanc-
tion which reaches cases of tax returns containing no provable under-
statement of the tax due and owing. . . .

Finally, with respect to [section 1401(a)]. [I recommend] the
elimination of “assessment™ from the statute since 1.E.T. friend, for
example, never worried about assessment since he never intended to
pay in any event. .

The upshot of all of the above—ten percenters, political contribu-
tors, Beck. tax refund mills, [multiple fictitious return filers], I.E.T.
arbitrage operators, ete.—is that if you are going to merge 7201, 7206
(1) and 7206(2) into a single sanction, you must provide for more than
the routine case of the taxpayer filing his own 1040 understating tax.
The fact is that we meet tax evasion situations involving persons other
than the taxpayer, returns other than final returns, acts other than
evecuting. mailing. filing or delivering, and falsities other than tax
understatements.

I suggest changing [section 1401(a)] to read—“with intent to
evade any tax, he prepares, subscribes, mails, files, or causes or aids
in the preparation or filing of, a tax return which is false as to a
material matter.” The rest of the foregoing problems could be handled
by changing the second sentence of [section 1409(e)] to read—*The
term includes reports of taxes withheld or collected, information
returns, income tax . . . conjunction with a tax return, but does not
include returns of estimated tax.”

Some of the suggested word changes are merely to keep current
terminology—e.g., substituting “‘subscribes™ for “executes™. I left out
“delivers™ because 1 never knew exactly what that means beyond
“files” when the document in question is a tax return.

Before you put your critical eye on my suggestion, you might want
to reread [draft sections 3206 and 703].

Without attempting as full an explanation for [the] suggestions
[concerning other provisions] as I have made for [section 1401(a)],
I'll just outline some of my thinking:

3. [Section 1401 (b)].—Substitute “1s due™ for “has been assessed” to
cover a fairly frequently met situation where the tax return is not
provably fraudulent but the taxpayer runs for cover with his assets
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when he learns that IRS is investigating and about to come assessing.
Substitute “removes” for “secretes’—I don’t sec where “secretes” goes
beyond *conceals™ and 1 doubt that either “secretes” or “conce als™

covers overt removal bevond .S, tax jurisdiction,

4. [Section 1401( d)].—Leave it in; besides your pro-arguments,
present 7212(b) is one we have to use every now and then to discourage
dangerous self-help on the part of taxpavers whose property has been
padlocked for delinquent taxes.

5. [Draft Section. 1401(e)].~—Ieave it in, hut it should apply to
any tax, not just income taxes. I don’t expect as much trouble as you
do’; the guy in gambling business knows all he needs to know about.
wagering tax return requirements. [Last week I heard the Solicitor
General's representative (arguing the validity of a presumption) tell
Justice Stewart that. the heroin pusher knows that heroin is imported
even if Justice Stewart didn’t know it.]

6. [False statements].—I'm not sure we ever talked about the idea
of enactintr a narrow misdemeanor sanction for false dependants,
This is strlct] a pragmatie need—some 75% of our detected tax frauds
involve wage- earners who seize abont the only easy evasion oppor-
tunity for them in the self-nssessment plus withholding system by
listing one or more fictitious or unauthorized dependants on their 1040
or 1010-A. Judges don’t have the stomach for these as felony cases,
and proeocutorb don’t want to handle them under a catch-all mis-
demeanor sanction becaunse of all the lesser included offense problems
you know too well. Asa consequence, there are next to no prosecutions
for false exemption claims in final returns, althongh we prosecute
under Seetion 7205 [what did you do with that, l)\ the way?] for
false W—t's. What we badly nced. and have repeatedly urged. is a
specific misdemeanor sanction.

If some basis other than practical necessity be needed for dis-
tinguishing the petty false exemption ev .1(191' from other evaders,
you mlcrht speak abont pnnmhment fitting erimes and the Sovereign
recoghizing its moral obligation to keep its citizenrv honest by fore-
L]nsm«r opportumtwq for tax evasion. If it would disturb vour “fails

p.lttmn of [1402] to include a sanction for 1ﬂnm‘m\e wrong-
domg, I am confident you can draft something as ingenious as your
[sectlon 1402(c)] which transmutes 7204’s "suppheq false informa-
tion” into “fails to furnish a true statement”. [Query—have you con-
sidered the continuing offense and concomitant. statute of limitations
implications of your phmseo]nrrv?] In any event, however you work
it in, the creation of a specific false (Wemptmn misdemeanor would
contribute importantly—and reasonably, in my view—to tax adminis-
tration.

One last. itemi—the considerable damage that your evasion by false
return statute would do to us if the pmposed false statement statute
remains as written to plague us asa lesser included offense. [The com-
mission staff suggested considering] that the answer might lie in
excepting tax returns from pr npoceﬂ [section 1352]. [There may well
be an ofticial contingent who] emphatically backs this idea, recogniz-
ing that it is not lmru-lllv consistent with our proposal for a false
e\emptmn misdemeanor, Still, such an exception malkes sense. In terms
of nature and number, tax returns are just 1)1.1111 different critters from
other dealings of the citizens with their Sovereign.



CONSULTANT’S REPORT

on

CIVIL RIGHTS AND ELECTIONS:

CHAPTER 15
(Dixon; October 7, 1969)

Directional Note on Discussion in Consultant’s Report

The sequence of discussion in this Consultant’s Report does not
follow the sequence ultimately adopted for incorporating the material
into the Study Draft. However to aid cross reference to the proposed
statutory text, the proposed Study Draft section numbers have been
inserted throughout the Consultant’s text.

Parts T anxp IT

After a geneml essay on background and development of Federal
power in this field, there is first a long discussion of the proposed
revision and retentjon of 18 U.S.C. § 245. This section, derived from
the Civil Rights Act of 1968, is our most detailed and most recent civil

rights statute relying on criminal sanctions. Section 245 incorporates
all of our new theories of expanded Federal constitutional power, and
has a broad substantive coverage. It partially covers the field already
touched by earlier civil rights legislation, and will have an even
broader coverage if the ‘“force or threat of force” requirement is
deleted. A consideration of 18 U.S.C. § 245 is a helpful starting point,
therefore, in determining where we are in terms both of power and
law in this field, and in determining what to do with such older
statutes as 18 U.S.C. §§241-242, a and the various regulations of the
political processes attempted by the Corrupt Pr actices Acts and the
Hatch Act. (Under the final numbering order, this material becomes
Study Draft sections 1511-1515.)

Parr II1

This part identifies an area (protection of Federal programs and
and Federally assisted programs) which is partly but not completely
covered by existing law or Study Draft proposals. An issue is whether
there is a need for an additional law in this field.

Parr IV

At this point there is a discussion of 18 U.S.C. §§ 241-242, the old
Reconstruction Era civil rights acts which for almost a century were
virtually the only statutes under which the United States could initiate
action. The discussion focuses on their continued relevance in the
light of 18 U.S.C. § 245, and in the light of additional proposals in

(767)
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subsequent parts of the Consultant’s Report. for new language designed
to achieve more effectively some of the purposes underlying these two
historic sections. The conclusion is reached that 18 11.S.C. § 242 is no
longer needed because it already has been largely amalgamated with
18 U.S.C. § 241 by the Supreme Court, and overlaps with proposed
new language.

The proposed new statutory language, other than the retention and
revision of 18 TT.5.C. § 245, touches several areas. First, il is recom-
mended that. there be one broad “constitutional rights™ statute subject
to judicial expansion as perceptions of constitutional rights develop,
even though this leads to great overlap with other statutes. This pur-
pose is achieved by retaining 18 17.8.(". § 241, revised to delete obsolete
language. (Because of its general character this revised statute has
been numbered section 1501 and heads the list of the proposed statutes
on civil rights and elections.) Second, there is a new statute (section
1521) on abuse of oflicial authority designed to carry forward and
make more effective the role of 18 17.8.C. 242 in this field. Third.
there is a sequence of statutes on political processes (sections 1531-
1535, and 1541-1542) designed to clarify the traditional use of 18
U.S.C. § 241 in the areas of election fraud, and to update and elarify
those parts of the Corrupt Practices and Hatch Acts which are neither
obsolete nor already covered by the revisions of 18 T7.8.C. §8§ 241 and

245,
Pirr V

This part explains the retention and revision of the open-ended
“violation of constitutional rights™ language of 18 U.S.C. § 241, with
section 242 amalgamated into it. (Study Draft section 1501).

Parr VI

This part explains the problems and alternatives in attempting to
devise a clearcut statute on abuse of ofticial authority, an area covered
somewhat awkwardly in the past by the loose language of 18 U.S.C.
§ 242, (Study Draft section 1521.)

Parr VII

Gathered together in this part under the general heading “Protec-
tion of the Political Processes™ are a series of proposed sections cover-
ing several quite different matters loosely related to elections or abuse
of politieal authority. Section 1531 continues Federal eriminal penal-
ties for vote fraud, a matter now dealt with largely by use of 18 T.S.C.
§ 241, and provides language specifically directed to fraudulent election
practices. (The broad language of 18 U.S.C. § 241 is retained else-
where for other purposes: see part IV above and proposed section
1511.) The remaining proposals, sections 1532-1585, 1541-1542, update
and revise those parts of 18 U.S.C. chapter 29, sections 592-613 which
are deemed appropriate for retention in Title 18, This part of Title 18
is at present largely 2 mixture of Corrupt Practices legislation and
Hatch Act provisions, and much of it is either unneeded or should be
transferred to Title 2, chapter 8, sections 241-256 or Title 5, sections
1501-1508 and 7321-7327 where other material of this essentially
regulatory type is found.



769

I. INTRODUCTION AND (OVERVIEW

A. Development of Civil Rights and Voting Legislation With
Criminal Sanctions

Our oldest meaningful statutes in the fields of civil rights and voting
date from the Reconstruction Period, the best known being sections
241 and 242 of Title 18. After Reconstruction there was almost a cen-
tury of legislative nonaction on civil rights and racial discrimination
issues. In the field of Federal elections, per se, some corrupt practices
acts were passed, including the Hateh Act of 1939, most of which are
codified as 18 U.S.C. §§ 591-613.

Beginning with the Civil Rights Act of 1957, Congress has enacted
civil rights and voting legislation with increasing frequency, e.g., the
Civil Rights Act of 1957, 1960, 1964, 1968, and the Voting Rights Act of
1965. However, the great bulk of this legislation centers on use of the
administrative process and civil injunctions for enforcement rather
than criminal sanctions. Most of it is codified to Title 42 of the United
States Code. In approaching this field it is important to realize that
although civil rights and voting matters are an integral whole, from
the perspective of the total Federul governmental response, the National
Commission on Reform of Federal Criminal Laws perforce must deal
with only a part of the problem. We deal here only with those criminal
penalties, in the civil rights voting area, properly allocable to the
Federal Criminal Code.

For example, except as reached tangentially by some parts of 18
U.S.C. § 245 (derived from the Civil Rights Act of 1968), such areas
as desegregation of schools and other public facilities, equal employ-
ment opportunity, equal opportunity in access to housing, nondiscrim-
ination in use of Federal grants, and Negro enfranchisement are being
approached by the Federal government today primarily through non-
criminal sanction techniques, Where violence or fraud are used to
deter equal participation in benefits and opportunities, or to under-
mine the integrity of governmental processes including voting, erimi-
nal sanctions are an appropriate, necessary response.

The primary criminal statutes touching civil rights and voting
which now exist may be briefly noted. From the Reconstruction Period
derive the extremely open-ended 18 U.S.C. §§ 241242, whose breadth
and generality have been a major impediment to their effective use,
even though on their face they would seem to be a sovereign remedy
for all wrongs. Section 241 makes it illegal to conspire to injure or
intimidate any citizen in the free exercise of any right secured by the
Constitution or Federal laws, In practice it has been primarily a vote
fraud statute for Federal elections, although its potential application
is now much broader under more recent theories of Federal constitu-
tional power. noted below. Section 242 makes it illegal for anyone
acting under color of law to deprive another of rights secured or pro-
tected by the Constitution or laws of the United States. In practice
its major use has been in connection with the improper use of violence
by State-local police or prison officials, although the volume of
prosecution is not great.

A major problem under both of these provisions, and especially the
latter, has been a lack of specificity, and hence a lack of warning to
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possible defendants of the kind of conduct prohibited, thus making
them impermissibly vague under due process standards. In the famous
case of Serews v. Uwited States, 325 U.S. 91, 101-107 (1945), the
Supreme Court saved the constitutionality of section 242 by reading
into it a none-too-clear specific intent requirement, 7.e.. that the
defendant Sheriff who had abused and killed a Negro in the course of
an arrest be shown to have acted with reference to the victim’s con-
stitutional rights, and not solely from private pique. On retrial,
Screws was acquitted by the jury. But in a later case a jury convicted
several policemen who had physically abused certain alleged thieves,
and the Supreme Court found no constitutional defeet, under a jury
charge which read in part as follows:?

The law denies to anyone acting under color of law , . . the
right to try a person by ordeal: that is, for the officer himself
to inflict such punishment upon the person as he thinks the
person should receive. Now in determining whether this
requisite of willful intent was present in this case . . . you
gentlemen are entitled to consider all the attendant circum-
stances; the malice, if any, of the defendants toward these
men; the weapon used in the assault, if any ; and the character
and duration of the investigation, if any. of the assault, if
any, and the time and manner in which it was carried out, All
these facts and circumstances may be taken into considera-
tion . . . for the purpose of determining whether the acts of
the defendants were willful and for the deliberate and willful
purpose of depriving these men of their Constitutional rights
to be tried by a jury just like everyone else.

Long continued efforts of the Department of Justice and others
dating back to the 1950s to add clarifying language to scetions 241
and 242, especially the latter, thus easing the specific intent require-
ment and making prosecutions easier. finally culminated in 1968 in
Title T of the Civil Rights Act of that year dealing with violent inter-
ference with certain Federally protectible activities. It is codified us
18 T.S.C. § 245, It is an extremely detailed, complicated statute, with
potentially a very broad reach. A separate housing violence provision
with analogous language and penalties (42 Us.C £ 3631), although
codified separately, should be read with it. In the first year of experi-
ence with these new provisions (April 1968 through June 1969),
however, there were only a handful of actions and no significant
comment can yet be made.

Other provisions with criminal sanetions affecting civil rights are
comparatively minor and specialized in nature, They include 18 T.8.C.
§ 1509, making it a misdemeanor to interfere with a court order, added

*Williams v. United States, 341 U.S. 97, 102n. (1951). For references, sec
CUMMINGS AND MCFARLAND, FEbERAL JUSTICE (1937) ¢ Shapiro, Limitations in
Prosecuting Civil Rights Violations, 46 CorNELL 1. Q. 532 (1961) ; Putzel Federal
Civil Rights Enforcemcnt: A Current Appraisal, 9 U. Pa. L. Rev. 430 (1951) ¢
Caldwell and Brodie, Enforcement of the Criminal Civil Rights Statute, 18 U.S.C,
Scetion 242, in Prison Brutality Cases, 52 Geo. 1. J. 706 (1964) ; Elif, The
United States Department of Justice and Individunl Rights, 1937-1062 (1067)
(unpublished Ph. D. dissertation, Harvard 1 niversity) ; Ddixon, The Attorncu
General and Civil Rights, 1870-1964, in ROLES OF TIIE ATTORNEY GENERAL OF THE
UNITED STATES 105 (19G8).
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by the Civil Rights Act of 1960, in order to permit immedi-
ate use of the arrest power against mob action obstructing
desegregation orders, and some older, seldom used provisions
concerning improper search and seizure (18 U.S.C. §§2234—
2236), transportation of strikebreakers (18 U.S.C. §1231), seamen
and stowaways (18 U.S.C. §§ 2191-2199), peonage and slavery (18
U.S.C. §§ 1581-1588). Section 1309 on interference with court orders
relates to the Commission’s materials on physieal obstruction of gov-
ernmental function (section 1301), and eriminal contempt (sections
1341(1) (c), 1345). The peonage-slavery provisions, to the extent
that they need to be retained at all, should be related to the kidnapping
materials (sections 1631-1639).

It may be noted, however, that a recent. Supreme Court decision
concerning 18 17.S.(. § 241. which seems applicable also to 18 U.S.C.
§ 242 with its similar “any federal law” focus, indicates that these
criminal statutes can have a broad outreach to civil regulations in the
United States Code. In I/nited States v. Johnson, 390 U.S. 563 (1968),
the Court sustained an 18 U.S.(\. § 241 prosecution of persons who had
interfered with Negroes in their access to public accommodations
covered by the Civil Rights Act of 1964. The Act has an exclusive
remedy provision (42 U.S.C. § 2000a-6), which confines enforcement
of the rights created by the Act to injunctive relief.

The majority of the Court construed this to bar criminal actions
only against proprietors or owners of the public accommodations,
and not to foreclose criminal actions against outsiders who assault
Negroes for exercising their right to equality in public accommoda-
tions. The opinion of the Court by Mr. Justice Douglas creates a
presumption that 18 U.S.C. § 241 is to be accorded *a sweep as broad
as its language,” unless there is clear indication of a contrary con-
gressional intent. The dissent of Justices Stewart, Black and Harlan
rested on statutory interpretation grounds, turning not on any limit-
ing principle found in 18 U.S.C. § 241, but solely on their reading of
t{le exclusive remedy language that Congress had inserted in the 1964
Act.

It would seem, therefore, that any civilly phrased regulation any-
where in the United States Code which creates a personal right and is
not. exclusively tied to a civil remedy could be the basis for a section
241 (and if “under color,” section 242 also) prosecution against any
one who injured or deprived the person exercising the statutory right.

Voting and Vote Fraud.—Voting and vote fraud matters do not
constitute a category wholly separable from the general civil rights
materials because of the significant degree of statutory overlap. For
example, 18 U.S.C. §§ 241 and 242 may apply to voting matters as well
as to other civil rights deprivations, and indeed the primary use of
section 241 has been in the vote fraud area. The Voting Rights Act of
1965, although erecting essentially a civil system of Negro voter regis-
tration, included some criminal sections which overlap not only 18
U7.S.C. §§ 241 and 242, but also 18 U.S.C. § 245. derived from the Civil
Rights Act of 1968. Regarding the Voting Rights Act of 1965, 42
U.8.C. § 19731 touches on vote fraud. Subsection (a) of section 1973i
penalizes improper performance of official duties regarding voting and
counting: subsection (c) deals with various combinations of private
fraud, and is more specific but less broad than 18 U.S.C. § 241. Section
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1973j(a) of Title 42 specifies criminal penalties supportive of various
other parts of the Act; section 1973j (b) penalizes destruction of certain
voting records: and section 1973j(c) penalizes conspiracies to violate
various parts of the Act.

The various corrupt election practices provisions. and the Hatch
Act provisions, are brought. together in 18 11.S.C. §§ 591-613. They
are shot through with jurisdietional breadth inconsistencies. Most
have little use.

B. Constitutional Bases for (ivil Rights and Voting Legislation

The Federal structure of our government and the limited range of
powers delegated to the national government have traditionally been
viewed as significanily limiting the range of Federal legislutive power
in the civil rights and voting fields. Dramatic Supreme Court deci-
sions of the past 3 years may now have ended this era. Certainly, few
fields of constitutional doctrine have changed more rapidly in the
1960's than this field of Federal authority over eivil rights and voting.
As a consequence, Congress may now possess virtually plenary
power—and hence concurrent power—with the States. Future debates
therefore may center as much or more on the need for a given pro-
vision, and the proper scope of exercise of Federal jurisdiction
auxiliary to State power, rather than on the question of the constitu-
tional validity of various kinds of possible Federal action,

In a wide range of areas it is now difficult to perceive any consti-
tutional inhibition on Federal enactment and enforcement of what-
ever policies seem needful to Coungress, e.g.. Negro equality and
compensatory or preferment questions, integrity of Federal or
Federally assisted programs, excessive force by State law enforcement
officials, access to and participation in all benefits and enterprises
significantly related to the national economy, and the like.

Thirteenth Amendment.—lleading the list of new constitutional
developments, with the total implications not yet clearly perceived,
is the newly resurrected thirteenth amendment. In Jones v. Alfred 1.
Mayer Co.. 392 U.S, 409 (1968). the C'ourt upheld the constitutionality
of 42 U.S.C. §1982, a Reconstruction Era statute which gave all
citizens the “same right™ as white citizens to purchase property, and
applied it in favor of a Negro petitioner whose offer to buy a home in
a private development in St. Louis County had been denied solely
because he was a Negro. Although for a century the statute had been
viewed as having no constitutional foundation adequate to support its
literal outreach because it was not bounded either by interstate com-
merce concepts or the State action requirement. under the fourteenth
amendment, the Court found an adequate basis in the thirteenth
amendment. Literally, the thirteenth amendment provides only that
neither “slavery or involuntary servitude . . . shall exist™ in the United
States. But the congressional power to implement this substantive
language can include, said Mr. Justice Stewart for the Court, legis-
lation to abolish “all badges and incidents of slavery.” 2 And he went
on to speak of congressional power, derived from the thirteenth amend-

#2392 U.S. at 439,
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ment, “to assure that a dollar in the hands of a Negro will purchase the
same thing as a dollar in the hands of a white man.”?

There is no natural or logical limit to the *badge” or “continuing
aura” of slavery concept, once applied to residential property pur-
chased in 1968. Arguably, the t‘i\irteent‘h amendment may now be
read to confer upon Congress a plenary police power regarding all
Negro racial diseriminations, inequalities of opportunity, either per-
sonal or commercial, and the like. Regarding private clubs, if the
Court’s equal “dollar” sentence is to be taken literally, Negroes may
not be barred solely as Negroes, although non-Negroes may be barred
if there is insufticient State action to bring them under the fourteenth
amendment, and if commerce concepts are inapplicable. The periph-
eries of the meaning of the Jones case must be left for case-by-case
elaboration. It is obvious that at least where Negro victims or litigants
are involved, we have a new perspective for viewing the outreach of
such statutes as 18 U.S.(. §§ 241,249, 245, and others.

Commerce Concept.—The interstate commerce concept, which ex-
panded greatly in the 1930, achieved additional breadth in 1964
in the cases sustaining the public accommodations title of the Civil
Rights Act of 1964: Heart of Atlanta Motel v. United States, 379 U.S.
241 (1964) ; Katzenbach v. UeClung. 379 U.S. 294 (1964). The more
interesting of the two is the MeClung case. Despite some broad lan-
guage in the opinion, the Heart of Atlanta case could rest simply on a
finding of inconvenience to a demonstrable class of interstate travelers, .
But in the MeClung case, concerning a restaurant 11 blocks from an
interstate highway which had not been shown to have served or
denied service to Interstate travelers, the Court’s rationale is more
interesting.

The restaurant did serve some food which had moved in commerce,
but one branch of the Court’s rationale is broad enough to cover res-
taurants serving wholly local food to wholly local customers. The
Court pointed out that restaurant segregation diminishes national
demand for food products, and that the situation should be viewed in
the aggregate, rather than in terms of a single restaurant. This thought
is analogous to the ruling in Wiekard v. Filbwrn, 317 U.S. 111 (1942),
that home grown wheat consumed on the farm may still be subjected
to national acreage quotas because such consumption constituted
twenty percent of the national demand.

The Court in M/ ¢Clung further pointed out that restaurant segrega-
tion discourages population mobility which in turn adversely affects
industry location, with a consequent adverse effect on the dynamism of
the national economy. In a way this is a more particularized, more
forthright version of the murky “national economy™ opinion with
which the Court supported the constitutionality of the Wages and
Hours Act in United States v. Darby. 312 T.S. 100 (1941). Once
“interstate commeree” is read as “national economy”—on the ground it
better serves the apparent Founders' purpose to place at the national
level plenary power in economic affairs—and is defined in terms of
such elements as population mobility, a power without obvious logical
limits emerges.

31d. at 443.
38-881 0—70—pt. 2—4
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Travel Concept.—In 1969, with dissents by Chief Justice Warren
and Justices Black and Harlan, an independently articulated “right
of interstate trivel” plus n right to favorable conditions for travel,
emerged as part of our constitutional principles, related to but inde-
pendent of the commerce clause. The Court, . Skapiro v. Thompson,
394 U.S. 618 (1969), nullified the practice of several States and the
District of Columbia of requiring 1 year’s residénce as a pre-condition
to eligibility for certain types of publie assistance. The residence re-
quirement, said the Court, deterred “in-migration of indigents,” a
“constitutionally impermissible” purpose in the light of the funda-
mental nature of the “right of interstate movement.” * The matter had
been presented by the opponents of public assistance residence re-
?}lirements as essentially an equal protection of the laws case. But the

ourt’s opinion seems to rest heavily on a broad concept of “travel,”
either operating independently as an intrinsic element in our Federal
system, or as justifying an unusually striet application of the equal
protection clause.

Earlier cases foreshadowed this development, but none are as forth-
right as Shapiro and as suggestive of other possible offshoots of a
“travel-related” concept. For example, Edwards v. California, 314
.S, 160 (1941), involved a State ban on private inducements to
indigents to come to California. And Iinited States v. Guest, 383 U.S.
745, T57-T60 (1966), in its travel aspeet, involved a private slaying
of a Negro traveling on an interstate highway. Writing the opinion
of the Court in Guest, Mr. Justice Stewart said that not all inter-
ferences with travelers abridge a Federal right, and that a conspiracy
to rob an interstate traveler would not, by itself, violate 18 TI.S.C.
§ 241. In Shapiro, of course, travel was unimpeded, and at issue were
peripheral State policies which make one State more or less attractive
than another to an indigent on the move. Like the revived thirteenth
amendment and the new commerce clause, the ultimate outreach of
a “favorable conditions for travel’ concept is obscure. But it obviously
enhances Federal power.

Diseriminatory “State” Action—Despite a steady judicial attenua-
tion of the “State action™ requirement for triggering either the four-
teenth or fifteenth amendments, it was until 1966 thought that
private discriminatory action without State involvement lay outside
the reach of these amendments. But dicta in two Supreme Court
opinions in that year—apparently supported by a majority of the
Court—indicate that proof of “State action™ may be unnecessary if
the impact of the private act affects nccess to and enjoyment of “State
facilities.” The true meaning of these two cases—Inited States v.
Guest, 383 11.8. 745, T55-T5G (1966), and K atzenbach v. Morgan, 384
TS, 641 (1966)—must await cases which squarely raise such questions.

(Fuest, as noted above, could rest solely on a right of travel concept.
In the alternative, Mr. Justice Stewart rested the Court’s affirmance
of Federal power to prosecute the defendants (all private citizens) on
a special theory of “State action™ unlikely to be repeated. He took
at face value one allegation in the indictment—which on the face of
it would seem not to have the slightest relevance to the facts at issue—
that the brutal night highway slaying of the Negro was part of a

4394 U.S. at 631, 638.
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conspiracy to cause “arrest of Negroes by means of false reports that
Negroes had committed criminal acts.”

However, six concurring Justices in Guest, in opinions written by
Justices Clark and Brennan, took a much broader view of Federal
jurisdiction under the fourteenth amendment (and by implication the
fifteenth amendment), Simply stated, the dictum was that if private
action, even conceding it to be wholly private action, is aimed at inter-
ference with “fourteenth amendment rights,” it falls within Federal
power under that amendment. And both Justices in nearly the same
words gave the same example of a fourteenth amendment right—"*the
right to equal utilization of state facilities.” *

%road]y conceived, the “State facility™ concept would embrace all
activities and programs provided by the State (with or without signifi-
cant Federal financing), and perhaps all “private” activities and pro-
grams significantly financed by the State. It may be noted that this
“State facility™ idea, if developed without benefit of particularizing
legislation under broad 18 U.S.C. § 241-type language, will turn on
questions of intent and motive, and continue the Serews problem of
separating out wholly private violence from acts done to deprive one
of a “Federal right.”

Katzenbach v. Morgan, 384 U.S. 641 (1966), does not speak so
directly to the question of reaching private action via the fourteenth
amendment; it did not have to, because on the facts there was no
“State action” problem. At issne was the constitutionality of that
portion of the Voting Rights Act of 1965. which invalidated New
York's requirement that a voter be literate in English—concededly
“State action.” But in working out a rationale for its opinion that
New York's provision was sufficiently discriminatory to lie within
congressional power to enforce the fourteenth amendment. the Court
developed a theory seemingly applicable to the “State action™ element
as well.

The essence of Mr. Justice Brennan’s opinion for the Court is the
theory that whenever Congress acts under section 5 to clarify the mean-
ing of section 1 of the amendment, a strong presumption of validity
attaches to the congressional determination. This is very close to a
generic police power concept in the field of “equal protection.™ ¢

Federal Remedial Power—To our trudition:& overall classification
of Federal power as being either “express™ or “implied,” we seem to
have added in 1966 a new category—Federal remedial power. Except
as limited by the race, sex and equal protection concepts of the
fifteenth, nineteenth and fourteenth amendments, voting qualifications
for both State and Federal elections are allocated to the States by
article I, section 2, and the seventeenth amendment to the Constitu-
tion. However, in the Voting Rights Act of 1965, Congress turned
from the case-by-case process of enforecing Negro voting rights in
the South by litigation based on the fifteenth amendment, and—in
operative effect—authorized a temporary Federal takeover both of
voting qualifications and voting registration. Central to the plan was
2 “trigger formula™ keyed to proof that fewer than half of the eligible

¥ 383 U.S. at 761, 782, 784,
*For a general discussion, seec Cox, Forcicard: Constitutional Adjudication
and the Promotion of Human Rights, 80 Harv. L. REv. 91 (1966).
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Negro voters were registered, and a consequent 5-year suspension of
State voting laws (other than such innocuous, objective requirements
as age). By direct action, as a permanent measure, such authority
lies beyond the reach of Congress except by constitutional amendment.
However, the Act was sustained in South Carolina v. Katzenbach,
383 U.S. 301 (1966), on a nominally temporary, remedial power theory.
In other words, past abuse of State control over voting qualifications,
in reference to Negro qualification justified a Federal takeover for
u period necessary to correct the abuse and equalize Negro-White
voter eligibility for the future,

The implications of this “remedial” power to correct past State
de jure discriminations are fascinating. both as to areas which poten-
tially could be covered in education, housing, administration of jus-
tice, zoning and planning, and as to the duration of the “corrective”
period. Also, given the Federal “take-over,” private diserimination
or interference affecting the area could then be reached on a conven-
tional theory of affecting a Federal function.

Summary.—The broadest constitutional theories supportive of Fed-
cral action are the thirteenth amendment (but logieally for Negroes
only), the developing “affecting travel” concept. and the familiar but
still developing “affecting commerce” concept. Still in a developmental
stage under the fourteenth and fifteenth amendments is the question
of the extent to which Congress can reach private action (without
even indirect State involvement) on a theory of curbing “private
interference with fourteenth amendment rights.” Under a theory that
any private action which supports “ghetto-like conditions™ is subject
to Federal reach through the fourteenth amendment,” on the ground
that it makes provision of equal State services more difficult. there is
no meaningful limit on Federal jurisdiction other than the political
process.

C. Approaches and Policy Choices

As observed at the outset, Congress’ exercise of its potential power
over civil rights and voting has been fragmentary, and largely con-
fined to recent years. In terms of subjects, Federal attention was in
the past largely confined to voting, plus some attention to police vio-
lence under 18 U.S.C. § 242. And by virtue of the open-ended quality
of 18 U.S.C. §§ 241 and 242, there was authority to go after “dirty
birds” generally who deprive others of “Federal rights,” but were
hard to identify under such loose language. More recently attention
has been turned to education, publie accommodations. employment, and
housing. In terms of sanctional systems, the primary reliance in the
newer fields has been on civil regulatory techniques. The proper role
of criminal sanctions has been perceived to be discouragement of vio-
lent or fraudulent interference with Federally protectable interests.

As areas of Federal jurisdiction expand, there may be increasing
appeal in the suggestion that the Federal Criminal Code be primarily
a grading of common law and general regulatory offenses, similar to a
State criminal Code, supported by a separate listing of jurisdictional
bases for Federal action. But as applied to the civil rights field this
idea would seem not to be workable, at least at our present stage of
development.

'Cox, Forward: Constitutional Adjudication and thce Promotion of Human
Nights, 80 Harv. L. REv. 91 (1966).
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Such a “special jurisdictional base-general crime definition™ ap-
proach, would destroy the substantive open-ended, developmental
quality of 18 U.S.C. §§ 241 and 242, Also, the jurisdictional bases for
sections 241 and 242 are themselves not only quite varied. but quite
developmental, as indicated in the above discussion of constitutional
bases for civil rights legislation. Under the present approach, there-
fore, Federal criminal {:xl'isdicti_on could expand not only by conscious
congressional choice, but by Supreme Court evolution of “affec-
tation” doctrines in the commerce and fourteenth amendment fields.
Traditionally, the civil rights field has been more uniquely tied to con-
stitutional, and hence jurisdictional, concepts. than, for example. busi-
ness fraud. L.

As presently perceived, an appropriate approach for a revision of
the criminal sanction statutes in the civil rights-voting field would
be to categorize the statutes on a substantive basis which is more
clearly defined than under existing law, to omit jurisdictional bases
where the broadest possible ontreach is desired, and to build into the
substantive provisions the special jurisdictional features which are
designed to limit coverage. Where jurisdictional bases are omitted they
should be understood, through legislative history, to be an exercise
of full Federal power under multiple jurisdictional bases, including
constitutional doctrines of Federal jurisdiction yet to be articulated.
Concededly this does little to clarify for the casual Code reader the
single or multiple constitutional bases for a given provision, the
bases themselves being noncoterminous—for example, the fourteenth
amendment, the commerce clause. Bat this is implicit in our Federal
system at its present stage of development. Through a substantive
focus. some order may emerge, and the question of jurisdiction will be
clear in some instances, subject to case-by-case development in others.

It also may be noted that virtually all Federal jurisdiction in these
fields is auziliary jurisdiction, the conduct in question also being sub-
ject to State power. This applies even to Federal elections, which are
held by the States. Hence. some attention needs to be given to the
question of inclusion of antipreemption provisions. and to the ques-
tion of limiting the total possible range of Federal investigatory and
adjudicative jurisdiction with provisions requiring a finding of need
for Federal action, '

A “cleaned up” civil rights and voting portion of the new Federal
criminal Code, under the above approach, would include the follow-
ing elements.

1. A Detailed Section on. Violent Interference With Specified Fed-
eral or Federally Protectable Interests.—This section, based on pres-
ent 18 T.5.C. § 245, could be expanded by Congress to cover additional
interests in the future. In its present form it is designed to protect
several interests—racial equality, access to Federal benefits, voting,
freedom of expression in these areas.

2. Protection Against Nonviolent Interference With the Same In-
terests.—\WWhile this could be a separate section, such an approach
would cause needless repetition of provisions. As presently drafted,
the provision is part of the same section which reaches violent inter-
ference. One of the targets here is economic coercion. which is not
directly covered by present civil rights legislation, and which would
not be reached either by the general fraud provisions.
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3. A Section Retaining the Open-Ended Quality of 18 U.S.C. §8§ 241
and 242, But (larifying These Provisions in. Two Directions: Voting
Fraud, Which Has Been a Primary Area of Use of Section 241 Al-
though Not Mentioned in That Section ; Official Violence (in the Law
Enforcement Context). Which Has Been a Primary Area of Use of
Section 248, Although Not Mentioned in That Section.—These two
provisions pose the greatest conceptual problems. Dating from Recon-
struction, they have been diflicult to enforce, but for generations they
were the only provisions available with any criminal utility. If they
were to be simply repealed there would be some loss of breadth in
Federal civil rights legislation, as well as loss of potential future
growth as “constitutional” perceptions change. The solution attempted
is to clarify their meaning in the light of their actual use, but also to
r.etsltin broad language as a backstop for developmental constitutional
rights.

4. A Revised and I'ntegrated Voting and Corrupt Practices Chap-
ter.—We approach voting from so many perspectives, and under so
many different constitutional principles of coverage, that it has not
proved feasible to sever all voting and elections matters from other
civil rights provisions. For example, a ban on racial discrimination
will touch voting as well as other fields such as education and housing,
but a statute containing this provision will not reach ballot box
stuffing, or more subtle forms of vote frand or improper election
influence. This chapter, with some overlap with more general civil
rights sections. is designed to make certain that none of the following
are unprovided for: (1) racial vote repression by any improper means.
violent or nonviolent, but not. interfering with freedom of expression;
(b) nonracial vote fraud of all kinds; (¢) interference with the in-
tegrity of the election process, per se; and (d) prohibition of such
corrupt election practices as exeessive expenditure, patronage prom-
ises, political activity on the part of government employees, efe. In
some instances, and especially in the last named area. it may be more
appropriate to use civil and administrative provisions rather than
criminal sanctions, and a transfer of provisions to other sections of
the new Federal Code may be in order.

IT. UNpawrur. INTERFERENCE WITH PARTICIPATION IN SPECIFIED
Acrivrries: Secrions 15111516

A. Derivation: Relation to Other Statutes

These sections derive primarily from Title I of the Civil Rights
Act of 1968 (18 T.S.C\. § 245), which was debated and reworked in
Congress and its committees for 2 years before its passage in April,
1968. It is by far the most extensive and detailed ecriminal sanction
civil rights legislation ever considered and enacted by Congress. Tt
started out as legislation primarily designed to protect civil rights
workers against violence, inspired in part by the slaying of three civil
rights workers in Mississipni which gave rise to United States v.
Price, 383 U.S. 787 (1966). The aim was to reach private violence, to
the extent constitutionally permissible, as well as violence in which
State officials also were implicated. Primary but not exclusive reliance
was placed upon the fourteenth amendment, as potentially amplified



779

by the dicta in United States v. Guest, 383 U.S_. 745 (1966), and
Katzenbach v. Morgan, 384 U.S. 641 (1966), discussed supra. For
example, in the field of Federal clections, a theory of generic Federal
power also could be relied on. However, regardless of the kind of
activity in which the violent interference occurred, only violence
which was motivated by considerations of race (or religion or national
origin) was prohibited in the initial congressional draft.’

The legislation also had the more general purpose of aiding Federal
prosecution of violators of constitutional rights by providing lan-
guage more specific than the vague terms found in 18 U.S.C. §§ 241
and 242, In this aspect it was responsive to invitations from the Su-
preme Court to Congress to improve prospects for effective enforce-
ment by improving the language of civil rights legislation.® Of course,
insofar as 18 17.S.C. §§ 241 and 242 are retained, some overlap neces-
sarily results. .

In the Senate, however, Senator Sam J. Ervin, Jr., and others
objected to the broad reading of the fourteenth amendment on which
the House bill relied. Senator Iirvin proposed a substitute which
would be confined to those activities (or aspects of activities) over
which the Federal government has direct authority—for example,
programs related directly or indirectly to the Federal government,
or to interstate commerce. Hence, the substitute dispensed with the
need to prove motivation based on race.

The resultant 18 U.S.C., § 245 is a marriage of these two different
approaches. There is one list of activities in regard to which generic
Federal power is postulated to protect all persons: and a second list of
activities in regard to which only racially motivated interference is
prohibited either for policy reasons or for constitutional reasons.

This basic approach is retained in the proposed revision of 18 U.S.C.
§ 245 which underlies draft section 1511-1515. Although somewhat
inartistic, it is responsive to the varied but nonplenary sources of Fed-
eral power in our Federal system, and to policy choices concerning the
degree of need to excreise the range of potential power. For an example
of such a policy choice see the discussion below of the “because” con-
cept versus the possible “while” concept in relation to section 1511.

B. Draft Section 1511

1. The Introductory Language. (a) “Whether or not acting under
color of law”.—The statute is designed to reach both official and un-
official interference with activities which rest on a variety of consti-
tutional justifications for Federal protective power. For example,
Yeolor of law™ is irrelevant regarding prohibition of interference with
Federally assisted programs, or commerce-connected activities. And
even under the fourteenth amendment’s equal protection of the laws
clause, a broad reading of Vnited States v. Guest. 383 U.S. 745 (1966),
would allow Federal prosecution of private persons not acting under
color of law (or in concert with State officials) if such persons force-

* Sce Imterference with Civil Rights, 8. Rep. No. 721 on H.R. 2516, 90th Cong.,
1st Sess, (1967).

® Sce, c.g., Opinion of Justice Brennan in United States v. Guest. 383 U.S. 745,
786 (1966) ; opinions of Justice Douglas and Justices Roberts, Frankfurter, and
Jackson in Screiws v. United States, 325 U.S. 91, 105, 151, 153 (1945).
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fully intimidated a Negro from sending his chil
PuIbI e school. gr ng d to a desegregated

Hence, the “whether or not . . .” clause performs only a clarifyi
function of highlighting the reach of the gntute, Its or{lission “f'igllﬁ
not affect the operation of the statute. However, it seems advisable to
include the phrase because until recently the “State action” issue has
dominated our approach, our theories of constitutional bases are still
Intricate, and people generally therefore may need help in understand-
ing what Congress is doing in this new field.

(b) “[By force or threat of force].” *—This phrase is now in 18
U.S.C. § 245 hence such nonviolent interferences as economic coercion
are not reached by section 245, The brackets indicate that deletion of
the phrase, thus making the statute broader than a civil rights violence
statute, is raised for discussion. '

There is, of course, constitutional power (ignoring problems of
proof) to repel any interference with Federally protected activities,
and neither section 241 nor section 242 requires force or threat of force.
Several policy choices are presented: (i) in our Federal system what
is the desired scope of Federal auxiliary jurisdiction: (i1) to what
extent should nonviolent conduct be subjected to criminal penalties
instead of relying on Federal or private injunctive relief; (iii) would a
broader statute raise problems of clarity and proof disproportionate
to any gain; (iv) whether, if the choice is to cover economic coercion,
it can best be done by simply eliminating the “force” clause, or by
keeping the “force” clause and adding a phrase such as “or other
means.”

Regarding retention of the “force” requirement, it ean be argued
that the proper province of civil rights legislation with criminal sanc-
tions is the violence field, plus the area of fraud which can be and has
been reached by 18 U.S.C. § 241 regarding voting. And one could point
to the relative lack of civil rights success via the criminal process over
the vears under 18 T7.S.C. 8§ 241 and 242, in contrast with the far
greater success in voting, education, public accommodations, ete.. under
the more recent civil regulation and injunction statutes.

A primary species of nonforceful interference would be economic
coercion, against such rights as voting rights, an area attacked by
Department of Justice unsuccessfully by means of a civil injunction
suit in United States v. Harvey. 250 F. Supp. 219 (E.D. La. 1966). This
case preceded the more expanded view of Federal power expressed in
the Supreme Court’s opinions in United States v. Guest. 383 T.S. 745
(1966), and Katzenbach v. Morgan. 384 T.S, 641 (1966), and failed
both on Federal jurisdiction grounds and lack of proof grounds.

From the standpoint of civil sanctions, which may normally be
more appropriate for economic and other forms of nonforceful inter-
ference, private injunctive relief is available under 42 U.S.C. § 1983.
That section is worded in the broad vein of 18 U.S.C. § 242, but does
require a showing of action “under color” of law.*®

®]In the Tentative Draft, section 1511 began: “A person is guilty of a Class A
misdemeanor if, whether or not acting under color of law, he [by force or threat
of force] intentionally injures, intimidate or interferes with any person be-
eause . . ." The bracketed material is deleted in the Study Draft,

® Sece Note, The Federal Injunction ag a Remedy for Unconstitutional Conduct,
IS Yare L. J. 142 (1968).
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A variety of statutes confer injunctive power on the Attorney Gen-
eral, and can be revised or extended as Congress wishes. Concerning
voting see, for example, 42 U.S.C. § 1971, derived from Civil Rights
Acts of 1957, 1960, 1964; and 42 U.S.C. § 1973], derived from Voting
Rights Act of 1965. The Civil Rights Act of 1964 authorizes the Attor-
ney General to seek injunctions concerning diserimination in places of
public accommodation (42 U.S.C. § 2000a-5) (private suit also author-
1zed in 42 U.S.C. § 2000a-3) ; concerning desegregation of public facili-
ties (42 17.S C. § 2000b) ; concerning desegregation of public education
(42 U.S.C. § 2000c) ; concerning nondiscrimination in Federally assist-
ed programs (42 U.S.C. §2000d-1) (by the legislative history the
phrase “by any other means authorized by law” refers to injunction
suit by Attorney General) ; concerning equal employment opportunity
where there is a pattern or practice of resistance (42 U.S.C. § 2000e-6).

The Civil Rights Act of 1968, in regard to the sale, rental or
financing of housing, authorizes, under certain conditions, both private
suits for injunctive relief (42 U.S.C. § 3610(d) and 42 U.S.C. § 3612),
and suits by the Attorney General (42 U.S.C. § 3613).

Nevertheless, although problems of proof might make prosecutions
more difficult regarding economic coercion than in cases where an objec-
tive act of force is present, there is in principle no strong argument for
totally exempting from the criminal process nonforceful interferences
with the interests covered by 18 U.S.C. § 245. They are not totally
exempted now, because under 18 U.S.C. § 241 nonforceful conspiracies
to deny Federal rights can be reached. But the vagueness in section
241 compounds problems of proof, because to save its constitutionality
very specific intent on the part of the defendant must be proved.

Regarding the question of the best means to cover economic eoercion,
if that is to be attempted, a wholly separate statute is contraindicated.
It would be duplicative and cumbersome. The purpose cannot be
achieved by a short separate statute because: (i) all the specificity
achieved by the listing of activities in the subparagraphs of section
245 is needed here, too; (ii) “afforders” should be reached; (iii)
“aiders™ should be reached; (iv) Attorney General approval of prose-
cution, to the extent it makes any sense, is even more pertinent in this
peripheral area than in that regarding forceful interferences.

Alternatively, the phrase “or other means” could be added while
retaining the “force™ clause, leaving the “other means” concept to
judicial elaboration of improper interferences with participation in
the various specified activities. Semantically it might then appear
that the statute would be broadened not merely to reach economic
coercion and fraud, but also “vehement persuasion,” which would
raise first amendment questions. However, it is likely that this danger
could be averted by the simple process of judicial limitation of the
“other means™ language so as not to invade other constitutional
interes&s. And the phrase itself could be made to read “other improper
means,”

Simply deleting the “force” clause would open the way to some
consideration of economic coercion and other nonforceful inter-
ferences as part of the meaning of the operative verb “intimidate,”
which is also part of the introductory language in the statute. This
would not eliminate the possibility of prosecutions touching the area
of intimidations by forceful speech, but perhaps would minimize it.
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In short, the policy choice is whether to retain the “force” clause,
which would conform to present 18 11.S.C. § 245, leaving economic
coercion and fraud outside this statute, or to broaden the statute,
either by eliminating the “force” clause or by adding to it the “other
improper means™ phrase.

(¢) “Intentionally”—The proposal here is to delete the word
“willfully” which now appears in 18 U.S.C. § 245 and substitute the
word “intentionally.” Consideration was given to having no qualifying
word at all, or to substituting the word “knowingly.” However, because
18 U.S.C. § 245 is designed to reach purposeful interferences with
participation in specified activities, the word “intentionally™ seems
best to characterize the mental element contemplated.

Section 242 of Title 18 was amended in 1909 to add the word “will-
fully,” and the word appears also in the 1968 Civil Rights Act, both in
section 245 on forceful interference with designated Federal activities,
and in 42 U7.S.C. § 3631 on intimidation in fair housing cases. The 1909
addition was to make the statute “less severe.” !

Given the generality and vagueness of 18 U.S.C. §§ 241 and 242,
proof-not only of harmful conduct but also of conduet with specific
intent to deprive the vietim of a particular constitutional right, e.g.,
trial by jury, avoidance of summary punishment, efe., is essential to
the constitutionality of the statute and to a conviction under it. Viewed
thusly, “willfulness” is simply another way of phrasing the specific
intent which is essential to the statute’s constitutionality.

The problem is discussed in Serews v. United States, 325 U.S. 91
(1945). where the Court said that to convict under the Act the govern-
ment must prove that the defendant had “an intent to deprive a person
of a right which has been made specific either by the express terms of
the Constitution or laws of the United States or by decisions inter-
preting them.”'* However, Serews also seems to suggest that if a
TFederal right is defined by Congress with reasonable clarity, then
conventional standards of proof are anplicable, and a mere knowing
violation of the enumerated right would be punishable. (See especially
the dissenting opinion of Justices Roberts, Frankfurter, and Jackson,
325 17.S. at 151, 153.)

If the various rights listed in 18 T1.S.C. § 245 are deemed to be clear,
then it would seem possible to substitute the word “intentionally”
for “willfully,” or perhaps to delete the word entirelv on the ground
that a requirement of conscious action is implied. The risk that some
court would misconstrue Sereirs and hold that the word “willfullness”™
is a necessary feature of the constitutionalitv of a statute creating
criminal penalties for violations of civil rights would seem to be
minimal. Regarding clarity, it may be noted that a requirement in
section 245, or its successor, that the defendant’s motivation be keved
to the victim’'s participation in or support of a particular activity,
and of racial motivation too regarding certain activities. all help to
particularize the right protected.

(d) The penalty system.—This comment applies also to sections
1512-1515. The proposed draft simply makes violation of the statute a
Class A misdemeanor, By contrast, 18 [.S.C, § 245 specifies a misde-
meanor penalty and then adds higher penalties if the interference re-
sults in bodily injury, or in death. In effect. a similar graduated penalty

2 43 Cora. REC. 8599,
2325 U.S. at 104.
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result is achieved in this draft by virtue of the general “piggyback” pro-
vision being proposed by the Commission. The provision 1s that anyone
who ussaufts, murders, efc.. another in the course of violating any
other provisions of the Code shall be punished dlrg‘ctly' as an assaulter,
murderer, efe. Hence, this pro(}l)osed revised 18 U.S.C. § 245 carries 1ts
own misdemeanor penalty, and operates as a jurisdictional base for all
other “common law-type” criminal offenses defined elsewhere in the
Code.

(e) “Injures, intimidates, or interferes with.” *—These terms, now
in 18 [".S.C. § 245, seem to give adequate coverage, and to be unobjec-
tionable on grounds of clarity. Alternative terms such as “discourage,”
“menace” efc., which were considered in the course of congressional
consideration of section 243, are unnecessary, .

The above revision omits the following added phrase which does ap-
pear in 18 U.S.C. §245: “or attempts to injure, intimidate or inter-
fere with.” The attempt phrase is not needed here because under the
new Code, the attempt concept will be read into all other offenses,
unless otherwise provided. .

(f) “Any person because he is or has been, or in order to intimidate
such person or any other person from.”—The vital word here is “be-
cause.” This language introduces a defendant-purpose element, in the
“because™ clause, and applies it to past, present, or possible future con-
duct on the part of the victim. It also, by the “any other person”
phrase, covers the situation where a defendant intimidates X in order
to discourage ¥ from participating in a Federally protected activity.

An alternative which was contained in an early draft of section 245,
would be to eliminate the special defendant-purpose element by drop-
ping “because™ and substituting “while.” In other words, it would be
necessary only to show that the victim was injured while participating
in a defined activity, and under the (b) (1) part of section 245, racial
motivation would not need to be shown either.

Such a “while™ concept would yield a very broad statute covering,
for example, a simple assault on a person receiving social security
benefits, IT a little old lady was jostled and twisted her ankle it would
be a Federal offense. Similarly, interstudent assaults would be a Fed-
eral offense if the vietim was n Federal grantee. Even assuming no
constitutional power problem, such a broad overlap with State police
jurisdiction seems neither needed from the standpoint of victims nor
desirable from the standpoint of Federalism.

Conversely, however, it may be argued that the “because” require-
ment. may make it needlessly diflicult (although perhaps not impos-
sible) to use this statute against foreeful interferers (for example, the
SDS) with Federally assisted programs such as ROTC, the general
classroom introdunction in Federally assisted colleges and universities.
These are Federally assisted action programs, and are distinguishable
from the passive nature of the social security recipient. or the periph-
eral nature of the interstudent clash mentioned in the preceding
paragraph. Arguably, the Federal interest is sufficiently great in all
of the section 245(b) (1) subparagraphs to warrant using the “while”
concept rather than the “because™ requirement. Petty matters could
still be screened out by a requirement of Attorney General approval of
prosecution. The proposed new physical obstruction of government

*The term “interferes with” is deleted in the Study Draft.
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function statute apparently would not fill the gap because it may not
reach Federally assisted programs. )

Section 245 adds to the above language the phrase “or any class of
persons”. Omission of this phrase is recommended on the ground that
1t serves no function not already covered by the phrase “any other per-
son”. This latter phrase permits coverage of the situation where a
defendant hits a particular vietim, X, in order to intimidate ¥ (Z.e..
“any other person”). Apparently the “class” was added so that “¥”
would not have to be a particular identifiable person, but. Negroes gen-
erally, i.e.. a threat to lynch X, a particular Negro voter, in order to
intimidate all potential Negro voters in the aren. But it is unlikely that
“any other person” would be read so narrowly as to require the govern-
ment to identify the defendant, the immediate victim, and then—with
equal particularity—a particular ¥.

2. Subsection (a) of Section 1511 on Voting; Note on Overbreadth
Issue—The part in brackets is new.* The present statute confines
protection to voters, candidates. election officials, and such party poll
watchers as are permitted by local practice and custom. But why
should not the eampaign managers, door bell rvingers, efe., likewise
be protected from violence? And why should not the coverage include
all elections issues—initiative, referendum, recall, voting on constitu-
tional amendments, ete.?

There may be a problem of overbreadth in scction 245 itself and this
revision, because State action is not required, for example, nonracial
private violence regarding a local election. (If the violence was racial,
the thirteenth amendment would now apply. under Jones v. Alfred H.
Mayer Co., 392 T.S. 409 (1968), to provide an adequate constitutional
foundation.) The opinion of the Court in United States v. Guest. 383
U.S. 745 (1966). might not reach this situation: the dicta of six Jus-
tices might reach this situation, because the election could be viewed
as a State facility or funetion, access to which may be protected Fed-
erally if the State fails. Katzenbach v. Morgan. 384 U.S. 641 (1966),
and its novel Federal police power theory may lend support.

However, even if there be overbreadth, in some possible applieations
of this language, the problem probably can he ignored under the
authority of United States v. Raines, 362 U.S. 17 (1960), a voting case
in which the United States sought an injunction. There the Court said
it would consider overbreadth only when facts necessarily raising the
issue appear, and would not allow a party whose acts clearly were
within Federal power to plead statutory overbreadth regarding imagi-
nary third parties on an imaginary set of facts. The Court reversed
the Federal district court, which had allowed such a plea and voided
the statute on its face for overhreadth, Tn the first amendment. area, by
contrast, the Sunreme Court’s overbreadth rule is exactly the same
as the discredited approach of the district court in Raines. To avoid a

*In the Tentative Draft, section 1511(a) read:
voting or qualifying to vote, qualifying or campaigning as a candidate for
elective office, or qualifying or acting as a poll watcher, or any legally
authorized election official, [or participating in a political campaign sup-
porting or opposing any candidate for elective office or any issue placed
on or to he placed on the ballot,] in any primary, special, or general
election :
The bracketed material was deleted in the Study Draft.
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“chilling effect” on first amendment freedoms the Court will strain
to find overbreadth, even though not presented by the facts of the
case before it, and finding it, will void the statute on its face.*®

Arguably, the Raines rule of ignoring overbreadth may not apply
to a criminal statute. The district court in Raines had relied on two
earlier overbreadth rulings of the Supreme Court in the voting field
involving criminal sanctions, and the Supreme Court, in_reversing,
expressed a caveat about criminal statutes which give no intelligible
warning of the conduct prohibited.** .

"This note on overbreadth is applicable also to other parts of section
245, and to the present draft, where the language defining the offense
has an obviously permissible reach, and, literally, a possﬁ)le outreach
to areas where Federal constitutional power has not yet been made
fully clear. For example, does Federal power, under our decided
precedents, clearly reach the following situations, all literally within
the language of draft section 1512, subsections (a), and (e) : (a) pri-
vate violence agninst a Negro entering a desegregated public school
which is not under any court order to adopt any specific mode of
desegregation: (b) private violence interfering with private employ-
ment not conventionally connected with interstate commerce, such as
work as a domestic, or as personal typing assistant to a professor?

3. Note on Omission of “Lawfully” as Qualifier of Victim’s Con-
duct.—This note applies not only to section 1511 on voting, but to
all the activities listed in draft sections 1511 and 1512.

The word “lawfully” is not included in section 245 as enacted, nor
in the proposed revision, to qualify rhe victim’s conduct. If included,
it would be another precondition to successful prosecution of a force-
ful interferer. The “lawfully” qualification was in the 1967 IHouse
bill, but was opposed by the Department of Justice.

In support of the omission it can be argued that an interferer who
committed murder should not be sheltered from a section 245 prosecu-
tion merely because his victim was technically trespassing or
committing some other nonviolent or petty breach of the law. Addi-
tionally, inclusion of the term wonld present certain problems of
proof. Would it be necessary to show that the defendant Anew his
victim was acting lawfully? Also, would proof of racial motivation
on the part of the interferer be more diflicult if the victim himself was
acting unlawfully or was bordering on unlawful conduct?

4. Subsection (b) of Section 1511 on Federal Programs: Federally
Aided Programs.—The proposed language consolidates subparts (B),
(D) and (E) of 18 U.S.C. § 245(b) (1), and also makes explicit the
present ambiguous coverage of government contractors and of bene-
ficiaries of Federal loans such as VA and FHA housing loans.

The two general concepts are Federal activities, and Federally
assisted activities. Juror service is logically a subheading under
Federal activities, and now becomes such. rather than being listed
separately as in section 245.

_The government contractor category is added. to clarify an am-
biguity. Indeed. in section 245 there is a double ambiguity: Would

" Aptheker v. Seeretary of State, 378 U.S. 500 (1964) ; NAACP ~. Button, 371
U.8. 415, (1963).

*362 U.S. at 22, Sece United States v. Recse, 92 U.S. 214 (1875) ; James v.
Roiweman, 190 U.8, 127 (1903).
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the government contractor be an offshoot of “Federal activity,” or
“Federally assisted activity #”” Under the present draft the distinction
is immaterial. The policy basis for including government contractors
1s that: (a) violence where it touches a Federally connected matter
1s a serious thing; (b) need can be shown: (c) the degree of overlap
with State prosecution throughout this statute will be modified by a
section calling for a special Attorney General certification of Federal
Interest before Federal prosecution.*

. An example of need to include government contractors is a recent
instance of the burning out of a Negro dry cleaner who had a conces-
sion to do the dry cleaning for a Federal military base in North
Carolina.

The proposed loans guarantee clause, as already noted, clarifies an
ambiguity in section 245 as enacted, because section 245 is silent on
the question of including or excluding loans and guarantees from the
meaning of the phrase “Federal financial assistance.” There is an
exclusion of activities Federally supported “by way of a contract of
insurance or guaranty” from the coverage of Title VI of the 1964
Civil Rights Act. dealing with nondiscrimination in Federally assisted
programs (42 17.S.C. § 2000d—4).

A similar exclusion regarding 18 U.S.C. §245 was proposed in
Senator Ervin's substitute bill, but was not accepted. Such an ex-
clusion is not recommended in the revision of section 245, even though
it would reduce considerably the degree of overlap of Federal auxiliary -
jurisdiction and State jurisdiction. The arguments against the ex-
clusion are that forceful interference is a serious matter, that a loan
or guarantee is only a slightly more attenuated form of Federal as-
sistance than direct assistance, and that Attorney General discretion
to refuse to permit prosecution can screen out the petty cases. Without
the exclusion it is possible to apply section 245 against a violent inter-
ferer with an owner who wishes to sell an FHA-VA financed home
to a Negro.

The loans guarantee clause would overlap present 42 U7.S.C. § 3631,
the criminal section of the housing tit'e of The Civil Rights Act
of 1968, insofar as housing is concerned, but is broader in two senses:
no showing of racial motivation is required, and all loans and guar-
antees are covered, instead of just housing matters. The proposed
loans guarantee clause is also narrower than section 3631 in that the
latter covers violence regarding all housing, on a commerce theory.
whether or not there be Federal financial assistance. In the draft, 42
U.S.C. § 3631 is transferred into section 1512, subsection (f).

5. Note on the Federal Jurisdictional Base Concept in Relation to
Subsection (b) of Section 1511 and Other Subsections,—The loans
guarantee matter discussed above, and the partial overlap with 42
17.8.C., § 3631, illustrate well the difficulty which would be encountered
in trying to handle all civil rights matters (or even just civil rights
violence matters) by entirely separating Federal jurisdictional bases
from substantive matters, and handling the latter as a State Code would
be handled.

From the “State law” substantive standpoint the only important
element is violence: all of it is covered: and the main drafting task

*This section was deleted. But see section 207.



787

consists of matching various gradations of penalty with various
degrees of violence. From the Federal standpoint, however, we start
with the premise that not all violence in the nation is. can be, or should
be, a Federal offense. We decide that we do want to cover all Federal
or Federally assisted activities, without regard to any other factor.
We decide also that we want to cover through the commerce clause
not all private business activities—even though virtually all might be
reached through the commerce clause—but selected ones.

Title 42 U.5.C. § 3631 represents such a selection, and it has three
elements: (a) violence, (b) housing, and (c) racial motivation. From
the standpoint of Federal constitutional power, any of these “'sub-
stantive™ limitations might be dropped out or adjusted. For example,
under the thirteenth amendment .1{1 Negro matters could be national-
ized under a “badge of s]avery-unnpens.ntoq theory, thus dropping
out limitations (1) and (2). Under the commerce clause all three
limitations could be dlscqrded, yielding a statute prohibiting any
un sediment to any commerce-related activity, whether violent or non-
violent and regardless of motivation. Under the Federal assistance
theory the commerce nexus could be dropped. and if the “assistance”
idea should become as attenuated as the “affecting commerce” theory,
something close toa plenary police power might result.

But in dmftmg actual Federal statutes, assuming we do not want
to exercise potential power to scrap the Federal system, how can the
policy choices mentioned above be effectuated except through mul-
tiple statutes with some overlap unavoidably flowing from the dis-
uniform concepts lmphclt in the policy choices? For example, al-
though 18 U.S.C. §245(b) (1) (E) and 42 U.S.C. § 3631 each accept
the hmltma concept of forceful action, they use dissimilar classifica-
tion concepts Housing is one of a wnde -ariety of possible consump-
tion aspects of life. Racial prejudice is one of a variety of possible
personal feelings. conscious or unconscious, which may impel violent
action. Federal assistance is one of a varletv of means of financing
any area of life, So in these two statutes Congress is regulating selected
aspects of consumption. of motivation 1mpellln¢r antisocial action,
and of financing any area of life. And all three of these elements have
a unique, or at least disuniform. relationship to a variety of non-
coterminous federal constitutional bases.

6. Subsection. (¢) of Section 1511 on Federal E mployment.—There
i1s no change from 18 1j.S.C. § 245(b) (1). Consideration was given to
the possnbllltv of covering employment in the preceding overall “Fed-
eral activity”-“Federally assmre(l activity” subcectmn, and eliminating
employment as a separate heading. However, if this was done, coverage
would extend to employment in .1pfu'tment houses where loans are
Federally gnar 'mtcu{ in colleges receiving Federal assistance, in gov-
ernment contmctlng in general, efe., and without any need to show

weial motivation in the forceful interference. All of these kinds of
employment. are covered, apparently, under a commerce theory, in
section 245(b) (2) (¢) but only on a showing of racial motivation.

Again the policy issue is one of need, and degree of overlap with
onstomm-v State powers in the Federal system, So far as need 1s con-
cerned, it is difficult to imagine a non- rama]ly motivated assault on one
simply “because” he is soekm(r or holding public or private employ-
ment of any kind.
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To an extent this problem pervades many of the section 245(b) (1)
(B) through (E) offenses, and was not present in the initial bill,
where racial motivation qualified all categories. However, where the
relationship to the United States is close enough, it may be well to
have criminal sanctions, even though cases Wi% be few. Regarding
employment only peripherally related to the United States the sepa-
rate section keyed to racial motivation is adequate to presently
demonstrated need.

Arguably, Federal employment would be covered automatically
under the general language of the preceding proposed subsection (b)."
Stating it separately here, as is done in section 245 itself, performs
the function of rebutting this idea, and by rebutting it preventing
implied coverage as well of nonfederal but Federally assisted
employment.

7. Subsection (d) of Section 1511 on Travel—The suggested in-
clusion of subsection (d) on travel in draft section 1511 represents
a change from the treatment of travel in 18 U.S.C. § 245, where it
falls in section 245(b) (2) and is subject to a requirement of proof of
racial motivation.* None of the activities covered by draft section
1511 (or by section 245(b) (1)) are subject to this requirement; it
suffices to show that the interference occurred becawse the victim was
participating in the specified activities.

In terms neither of constitutional power nor of policy does it make
sense to limit the protection of the travel right to racially motivated
interferences. As already noted in this report, in the opening discus-
sion of constitutional bases for civil rights legislation, a right of inter-
state travel has emerged as a generic Federally protectable right,
inherent in the concept of our Federal union. Shapiro v. Thompson,
394 U.S. 618 (1969). It is not based on or limited by the fourteenth
amendment.

And in policy terms, why should mot a person have Federal pro-
tection against forceful interference with his taking a journey even
though no racial factor is present? The Supreme Court has called this
right fundamental, in both Guest and Shapiro. He could be a disen-
chanted member of a crime syndicate, flying to a Federal official or
congressional committee to “spill the beans.” Of course, he could also
be a spouse seeking to fly to Nevada for a divorce, but such a case,
though within the terms of a broad statute, could be taken out by lack
of Attorney General approval of prosecution.

In the actual wording of the “travel” right, one change has been
made, and a possible additional change is raised for discussion. The
change consists of adding the “among the States™ phrase in recogni-
tion of the fact that the interstate travel right is not limited by the
commerce clause and may be broader than “interstate commerce” in
some instances, e.g.. in regard to a hiker.

The possible additional change, indicated by the brackets, would be
to expand the commerce phrase to include foreign commerce.** Inter-
ference with travel in foreign commerce is not now covered by 18

*Tentative Draft subsection (d) appears as Study Draft section 1512(g);
proof of racial motivation is thus required under the Study Draft provision.

**Tentative Draft section 1511 (d) included “[or foreign]” between “interstate”
and “travel”, The words *‘[or foreign]" are deleted in the Study Draft.
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U.S.C. § 245. There may be constitutional power to make the expansion
under Aptheker v. Secretary of State, 378 U.S. 500 (1964). There
seems however to be no need to make the expansion. If it were made
it might raise peripheral problems of defining those aspects of foreign
travel —and interferences therewith including interferences by aliens
—properly within the criminal jurisdiction of the United States. There
have been related problems regarding interferences in foreign com-
merce with our antitrust policies.!® In the light of the practical un-
certainties, and apparent lack of need, the inclusion of the foreign
commerce concept is not now recommended.

In closing this discussion of draft section 1511, it may be noted that
by revising and coalescing, the number of subsections has been reduced
fromthe number listed in 18 U.S.C. § 245(b) (1).

C. The Section 1512 Provisions

1. Introductory Language—Those parts of the introductory lan-
guage which follow the introductory language in section 1511 have
been discussed already. Comment is needed on three new elements: (a)
the “in order to™ language; (b) continuance of the racial motivation
requirement as a necessary element of proof; (c) the possibility of
adding proof of political motivation as an alternative to racial
motivation for bringing the statute into play.

(a) The “in order to” phrase.—The draft section 1512 language
follows 18 U.S.C. § 245(b) (2), but edds the “in order to” phrase which
appears in section 245(b) (1) and covers conduct on the part of the
defendant designed to discourage possible future conduct on the part
of the victim. Why section 245 (b) (2) itself does not read this way is
not clear. Section 245(b) (4) (A) fills the gap, but in doing so creates
an unneeded overlap with section 245(b) (1). Putting the phrase in
the draft will permit shortening section 245 (b) (4). (See the discussion
of section 245(b) (4) (A), appearing as part of the comment on draft
section 1513.)

(b) Requirement of proof of racial motivation (or religion or
national origin).—A more important policy question is whether or
not to continue the racial motivation requirement for the present sec-
tion 245(b) (2) (A)—(F) offenses. (Although phrased in the alterna-
tive along with color, religion and national origin, racial motivation
covers most of the anticipated instances of violence and is discussed
here as the key requirement. However, to be technically correct the
ensuing discussion should be read as encompassing the other three
alternative motivations too. The conclusions would be the same.)

Section 245 started out as a statute to protect civil rights workers
from racially motivated violence. Racial motivation qualified all of its
provisions, and many of them rested on a broad view of the fourteenth

** See British Nylon Spinners, Ltd. v. Imperial Chemical Indus., Lid., (1952)
2 All E. R. 780, regarding prior American decree; United States v. Imperial
Chem, Indus., Ltd., 105 F, Supp. 2156 (S.D. N.Y. 1952) : BREWSTER, ANTITRUST
AND AMERICAN BUSINESS ABROAD (1958) : FUGATE, FOREIGN COMMERCE AND THE
ANTITRUST LaWSs (1958).

38881 0—T0—pt. 2——8
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amendment to reach private action, as presaged by the Guest and
Morgan cases.’® Senator Ervin proposed a substitute measure in order
to “generalize™ the protections of the statute, and to get away from
the fourteenth amendment and its possible outreach even to non-
commerce-connected private action. It eliminated racial motivation
and listed a number of protections which could be sapported by the
commerce concept or the direct Federal activity-Federal assistance
coneept. One result of this approach was present section 245(b) (1)
(A)-(E) as already analyzed above, with my suggested further
revisions.

Present section 245(b) (2) (A)-(F) represents in a sense a con-
tinuation of the original section 243 concept of a list of race motivated
acts of violence to Negroes, to civil rights workers, and to officials
working in the civil rights field. However, the requirement of racial
motivation is not essential to the constitutionality of each of the
subparts of section 245 (b) (2). Subparts (C). (E) and (F) rest either
on the commerce clause or the inherent national right of interstate
travel (divorced from the commerce clanse in Guest and Shapiro v.
Thompson, 304 U.S, 618 (1969)). They deal respectively with em-
plovment whether public or private, traveling in commerce or using
any interstate commerece facility, and access to and enjoyment. of public
accommodations.

Racial motivation is irrelevant to the constitutional basis for reach-
ing these areas. To be sure. nondiserimination on ground of race, color,
religion. or national origin is an element of the public accommodations
sections of the Civil Rights Act of 1964, which Congress and the Court
supported by the commerce clause. But the racial motivation there is
simply part of the definition of the target aimed at by Congress. From
the standpoint of the present violence statute the policy question be-
comes : should all persons have a Federal right to be free from violent
interference, from whatever source and for whatever reason, in pa-
tronizing any commerce-connected public accommodation ?

Nor is racial motivation an essential component of the constitutional
basis for the other subparts of seetion 245(b) (2), namely. (A) dealing
with public schools and colleges. (B) dealing with State and local
governmental programs. and (D) dealing with State court jury
service. Areuably, a areat many nrograms under (A) and (B) wonld
also be receiving Federal financial assistance, and could be covered
under section 245 (b) (1)—and my proposed revision—without a show-
ing of racial motivation. (Here, again, we have an overlap problem
caused by the different scope of different. constitutional bases regarding
a given genus of activity.) The fourteenth amendment is the basis for
reaching anyv programs under (A) and (B) which are not Federally
assisted, and also State jury activities under (I). This fourteenth
amendment. approach requires a showing of State action. whatever that
may now mean, but the amendment by itself does not require a show-
ing of racial motivation.

The equal protection clause of the fourteenth amendment can be
viewed as a general intrastate antidiserimination clause. It is operative
whenever any “State” connected particularized differential treatment
is shown. :As a practieal matter, however, it may be easier to articulate

® Tnited States v. Guest, 383 U.S. 745 (1968) ; Katzenbach v. Morgan, 384 T.S.
841 (1966).
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a charge of interference—especially “private” interference—with
equal enjoyment of State functions if race motivation is present, rather
than just personal animosity. Snowden v. Hughes, 321 U.S. 1 (1944),
is instructive, and puzzling, on this question. The Court denied relief
to one who had been refused a certification as nominee for the Illinois
legislature, even though he had received enough votes. The reason was
that a mere denial of a right conferred by a State does not violate
equal protection, “even though the denial of the right to one person
may operate to confer it on another.!'” There must be an “element of
intentional or purposeful discrimination.” *® This seems to suggest that
at & minimum there be a showing not only of wrongful action, but of
different treatment of two identifiable persons or classes. From this
standpoint mere nonracial personal animosity, however arbitrary
and even though it affects access to a State activity, might not qualify
as a violation of “‘equal protection.” .

It may be, however, that Snowden v. Hughes, 321 U.S. 1 (1944), is
no longer relevant on the question of articulating a violation of a
Federal right under the equal protection clause of the fourteenth
amendment. A Commission staff memorandum supportive of the
present discussion (prepared by Mrs. Judy Brody) indicates that lower
courts are still aware of the Snowden case, but feel that it has been
eroded if not overruled sub silentio by the more flexible—or casual—
approach toward articulation of an equal protection right in such
cases as Baker v. Carr, 369 11.S. 186 (1962).'® Hence, under the equal
protection clause, there may no longer be a requirement of proof of
intentional or purposeful discrimination particularized in terms of
different treatment of identitinble classes.

Alternatively, the due process clause could be appealed to as a
basis for articulating Federally protectable rights under the fourteenth
amendment, The assertion could be made that any violence directed
toward a person for whatever reason and even by another private
person amounted to summary punishment, and thus interfered with
the State’s prerogative to control punishment. Stated thus baldly, this
latter theory would make Federal offenders of every assaulter, mur-
derer, or other perpetrator of personal violence—and falls of its own
weight, politically, 1f not constitutionally.

Even as narrowed, as in section 245(b) (2), by a required showing
that the force was motivated by the victim’s participation in a par-
ticular activity, such a statute would be extremely broad in its overlap
with the State police power. Additionally, prosecutors under such a
statute, resting on a derivative rather than direct theory of Federal
power, might encounter problems of proof of defendant intent similar
to those wﬁich saved Mr. Screws. Yet the central purpose of section 245
or its successor is to particularize and objectify the rights protected,
thus minimizing proof problems. Intent is normally proved by circum-
stantial evidence. It would seem to be easier to articulate a theory of
presumed violation of the fourteenth amendment flowing from a beat-
ing of a Negro than from a beating of a non-Negro.

or the foregoing reasons, it may be thought advisable to retain
racial motivation 1n the proposed revision of section 245(b)(2),

7321 U.S. at 8
*Id

“See Hornsby v. Allen, 326 F.2d 605, 611 (5th Cir. 1964) ; Note, 4 Hagv. CIv.
Lm.-C1v. RicuTs L. REV. 176 (1988).
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regarding present subparts (A), (B), and (D) even though not con-
stitutionally required. These subparts relate to public schools. State-
local government programs, and State jury service. And in any event,
the broader area still could be reached under a generally worded suc-
cessor to sections 241 and 242, as discussed in part II1, infra.

More difficult is the question of retaining the racial motivation
qualification for section 245 (h) (2) subparts ('), (E) and (F) which,
as already discussed, rest on direct rather than derivative theories of
Federal power. The activities covered, all commerce related, are em-
ployment, interstate travel, and access to public accommodations,
These subparts are not affected by the problems of vagueness and proof
of particularized intent which affected the Screws case. and which
affect. derivative Federal power under the fourteenth amendment gen-
erally. Elimination of the requirement of racial motivation would
have little effect, therefore. on prosecutorial success. It would, as
already noted. give the Federal arm a broad reach, overlanping the
State police power. But if the basic target is the race problem, why
should the bore of the Federal rifle be broader than the target?

With regard to subpart (F) of section 245(b) (2) concerning public
accommodations, the problem is almost exclusively racial, so that
little would be lost and clarity would be gained by preserving the
requirement of racial motivation. Hence, it is snggested that for public
accommodations the race motivation requirement be retained, and
therefore this activity is allocated to section 1512 in the draft statutes.
But with regard to interstate travel, its character as a right now called
fundamental in Shkapiro points toward dropping the race motivation
requirement. and moving the travel right to section 1511 of the draft
statute, (See the comment on section 1511, supra.)

This leaves subpart (C) of Section 245 (b) (2), concerning employ-
ment. for allocation. Here, policy considerations touching on division
of functions in the Federal system would seem to point in the other
direction, to retention of the racial motivation limitation, unless spe-
cial need be shown. One effect of dropping racial motivation would be
to bring subpart (C) into play in labor situations, or general protest
situations by students or others, where forceful tactics. or perhaps
even aggressive picketing is designed to prevent access to employment
by dissident unionists, nonunionists, or persons not sharing the social
philosophy of the demonstrators, However, if working is as basic a
right as travel. then perhaps this should be transferred to the draft
section along with the travel proviso. Further thought is needed on
this question,

(¢) Possible politieal motivation requirement as a further alter-
native to the racial motivation requirement—Section 245(b)(2) as
enacted, and the presently proposed revision of it with the exception
of the travel right, both require proof of racial motivation on the
part of the defendant. This excludes coverage of violence motivated
solely by such other factors as political affiliation. In section 245
as it passed the House “political affiliation” motivation was included
as an additional motivation to trigeger the statute even if there were no
concurrent racial motivation. Oppoesed by the Department of Justice
on the ground of no showing of need, it dropped out in the Senate,
in regard to what became the section 245(b) (2) offenses when the



793

offense list was divided between subsections (b)(1) and (b)(2).
Hence, regarding the section 245(b) (1) offenses, political affiliation
motivation, or any motivation can be reached because the opening
clause of subsection (b) (1) is broadly worded. But regarding the sec-
tion 245(b)(2) offenses the specification of certain motivations
excludes others, ]

The policy question remains whether political affiliation should be
added as a coexisting and alternative motivation category to race re-
garding draft section 1512, which derives from the subsection (b) (2)
offenses. Is there any need for thus further expanding the overlap
of Federal auxiliary jurisdiction and State jurisdiction? Practically
speaking, would political affiliation be a likely motivation factor for
any section 245(b) (2) offenses? A negative answer ma% seem in-
dicated for the section 245(b)(2) (A), (B), (D), and (F) offenses
dealing respectively with public schoois, State programs generally,
State juries, and public accommodations. And yet, concededly the cur-
rent “politicization™ of our culture is eroding the foundations for this
statement.

In regard to subsection (b) (2) (C) and (E), dealing with employ-
ment and travel, politically motivated violent interference may be
more likely, more readily conceivable. Travel is already recommended
for transfer to the open-ended section 1511 of the revised statute.*
Employment might be considered for transfer too, but is not now
recommended. Need is uncertain. The term “political affiliation” is
itself uncertain. Would White Panthers, the white supporters of Black
Panthers, be covered? (Black Panthers would fall in the racial cate-
gory, thus avoiding a determination of whether they fit the “political
affiliation™ category too.) Political strikes arguably would be covered,
thus raising the larger question of Federal labor policy.

More critically, a political motivation coverage, plus expansion of
18 U.S.C. §245 from violent interferences to interference by “any
other means,” logically would put in question all political considera-
tions for all positions, governmental and private. In regard to the
private sector this wouﬁl be unmanageable, if not unthinkable. In
regard to the public sector, political considerations are proper con-
siderations for various kinds of public employment at certain levels;
indeed such considerations, alliedpto the party system, are part of our
other goal of majority rule.

In short, if this revision of 18 U.S.C. § 245 is expanded beyond the
category of violent interferences, the further addition of coverage of
all politically motivated denials of participation in nonvoting activi-
ties would seem to have too broad a reach. If the statute is to be con-
fined to violent interferences with participation in the specified
activities, coverage of political affiliation—as an adjunct to existing
State power—may have instinctive appeal. However, would it be
possible to define what was meant by “political affiliation 2” Would it
extend beyond Republican and Democrat, beyond formally organized
minor parties, to all organized pressure groups? In any event, in the
context of this statute, the focus would be on the political affiliation
of the victim. not the defendant. In the light of these several uncer-
tainties, possibilities for overreach, and lack of demonstrated need,

*Tentative Draft section 1511(d) on travel is Study Draft section 1512(g).
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the addition of “political affiliation” to the motivation list is not now
recommended.

(d) Note on other motivation requirements.—As mentioned above
retention in the new draft section 1512 of the color-religion-national
origin alternative motivation requirements seems to be in order if the
revised section 245 is to continue to be a statute dealing with forceful
interference with participation in specified activities. However, if the
“by any other means” language is to be added in order to reach such
things as economic coercion, would there be a problem of over-reach—
as just discussed in regard to the possible addition of “political affilia-
tion” motivation ?

Although difficult cases may be imagined, in broad perspective the
color-religion-national origin categories regarding possible victims
may be more objective and self-defining than “political affiliation.”
Fuzziness of meaning is not a major problem. The overreach issue
would turn therefore on whether or not there are analogies, in regard
to these three kinds of motivation, to the private or public employ-
ment situation where for some positions political affiliation is a rele-
vant criterion. If the answer is no. then there would be no objection to
retaining these three motivation categories even if the revised section
245 were extended to include nonforceful interferences.

The sexual motivation category—motivation based on desire to dis-
criminate against women—is not in section 245 and does not seem
needed. Indeed, forcefid action against women to discourage their
participation in specified activities would be downright ungentlemanly.

2. Subsections (a), (b), (¢) of Section 1512 (Schools, State Facili-
ties. State JJuries) —These subparts pose no special problems, and it
is recommended that all three, which are now in section 245(b) (2) be
retained in the draft section 1512, All three rest at least in part on
derivative Federal power under the fourteenth amendment. To mini-
mize constitutional and “Serews-type” problems in prosecution, it
seems advisable to retain a requirement of racial motivation. The racial
motivation question has been treated at length in the preceding dis-
cussion of the introductory language to draft section 1512.

3. Subsection (d) of Section 1512 (Public Accommodations).—As
already discussed, the racial motivation requirement may appropri-
ately be retained for this subsection. The only special problem con-
cerns the exemption clause question.

In section 2435 as enacted, following the penalty provisions, there is
a “Mrs. Murphy™ exception to cection 245 (b) (2) (F) and (b) (4) (A)
regarding participants, but not for the “affording™ and “aiding™ pro-
visions in (b) (4) (B) and (b) (5). This was added as a floor amend-
ment and the purpose and meaning are not clear, If there were to be
an exception, it would make more sense to attach it directly to the
substantive provision; it is shown in brackets in the draft statute.*
However, because the proviso serves no important purpose, I recom-
mend its deletion.

We are dealing after all with a statute whose main focus is violence.
Why should its coverage be limited at all in this area? The narrowest
reading of the existing proviso, which seems to be the view of the
Department of Justice and may be the best reading, is as follows: the

*Brackets deleted in the Study Draft.
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clause only bars criminal prosecution of a “Mrs. Murphy” or her em-
ployees when ¢hey use violence against persons who—unsupported by
the Civil Rights Act of 1964—are seeking to desegregate a boarding
house. This reading would leave prosecution available against: (a) a
third party who was interfering with a Negro applicant even in regard
to an exempt establishment; é.b) a third party who was interfering
with the aider of a Negro in the same circumstance; (c) a third party
who was interfering with a “Murs. Murphy” who wanted to desegregate.

Excision of this provision would not mean that, contrary to the 1964
Civil Rights Act, “Mrs. Murphy’s” no longer could exclude Negroes.
It would simply mean that they too would be subject to Federal crimi-
nal prosecution if they used selfhelp amounting to force against a
Negro who was insisting on being given a room, or perhaps even mov-
ing into a room. But why would a “Mrs. Murphy” need this kind of
selfhelp? The Negro having no right under the Civil Rights Act of
1964, to a “Mrs. Murphy” type of rcom, Mrs. Murphy could enlist the
aid of the State-local authorities against personal abuse, abuse of her
property, or trespass.

However, if for the sake of clarity it is determined that some ex-
emption language should be placed in this statute, it should be attached
directly to the substantive provision.

4, Subsection (e) of Section 1512 (E‘mﬁlayment).—The only im-
portant issue concerning this subsection is whether to retain it in section
1512, with its special requirements of a showing of racial motiva-
tion or other special motivation, or to transfer it to section 1511 where
the only motivation requirement is a purpose to bar the victim'’s par-
ticipation in specified activities. The question is treated at length in
the foregoing discussion of the introductory language to section 1512.
It was suggested there that the travel provision be transferred to sec-
tion 1511, but that the employment provision be retained in section
1512.*

As noted in the foregoing discussion, the importance of employ-
ment might warrant elimination of the racial motivation requirement,
so as to protect against all violent interferences with access to or enjoy-
ment of employment. But with race eliminated, this section would then
apply to certain situations of picketing and demonstrating to keep per-
sons away from certain employers, both in labor protest situations and
social protest situations.

5. Subsection (f) of Section 1512 (Housing).—This language sim-
ply picks the housing intimidation section, 42 U.S.C. § 3631 out of
Title 42 and moves it to Title 18, as part of the proposed successor to
section 245, where it belongs.

The constitutional base is the commerce clause plus the “domino”
theory of Katzenbach v. McClung, 379 U.S. 294 (1964), that even dis-
crimination in noncommence housing affects the general availability of
housing for workers, and hence affects interstate mobility of workers
and employers and impedes national economic flexibility. This is the
same constitutional base that supports the general private-public em-
ployment subpart.

Again the issue can be raised whether or not to retain the require-

*Both are contained in section 1512 of the Study Draft.
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ment of racial motivation. The answer seems to be yes, because this is
very closely analogous to the public accommodations subpart, and the
same reasons given there for retaining racial motivation apply here.

6. Concluding Comment on Sections 1511 and 1512.—It may be ob-
served that section 1512, and also the preceding section 1511 where
racial motivation is not required, are open-ended. In other words,
additional substantive provisions can be added to either section, regard-
ing forceful interferences with Federally protectible interests, as
desired.

It also may be observed that neither section 1512 nor section 1511
cover what is popularly ealled *police violence.” Such conduct does not
properly fit in these statutes, even though force is present in police
cases too, This statute’s thrust centers on the “because he is or has been,
or in order to intimidate” language, and is designed to protect partici-
pation in various activities. A police violence statute must focus on a

articular kind of official misconduct, in the nature of summary pun-
ishment. Insofar as arrestees and prisoners are concerned, a prohibi-
tion on official misuse of force is an aspect of procedural dne process.
A further distinguishable category is official harassment, such as ag-
fressive police patrol to break up incipient gatherings. although this
atter may be merely an offshoot of the police violence concept. (For
these matters, see part II1, énfra.)

D. Question of Repealing Section 245 (b) (3) (Federal Protection of
Businessmen in Riot Situations)

Neither present section 245(b) (3), nor any revision of it, is recom-
mended for inclusion in these sections. If something is to be saved out
of section 245(b) (8), further study is needed, and any replacement
provision would be attached more properly to 18 U.S.C. § 2101 or its
successor (riots) than to Civil Rights.

Deletion of the existing provision is raised for discussion. This provi-
sion was the product of a floor amendment to section 245. Tt is designed
to supplement local law enforcement. like most of section 245, by add-
ing Federal protection for persons engaged in a business in commerce
or affecting commerce against violent interference during or incident
to a riot or civil disorder.

The present language has several uncertainties in it. For example,
what is the geographic scope of the “during or incident to a riot”
phrase? If there were a riot in downtown Washington would concur:
rent intimidation of a White store owner in the outskirts—such as
Chevy Chase—be covered? (“Riot.” of course, is defined in 18 U0.S.C.
§2102.) Also, in view of the victim focus of the statute—“intimi-
dates . . . any person”—would looting without personal injury to the
store owner be covered? Suppose the store owner had already fled be-
fore the looting occurred? Also, in view of the phrase, “engaged in a
business™ would store employees be covered ?

The argument against including this provision in the Code revision,
even with the ambiguities cleaned up, is that we are dealing here with
auxiliary Federal jurisdiction, and the targets are those areas where
race prejudice may make local law enforcement ineffective, or those
areas where Federal interest is so dominant that full concurrent juris-
diction should exist. In the Negro riot situation, however, it is unlikely
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that local law enforcement forces would be deficient in protection of
White store owners. And if the situation gets out of hand because of
problems of mass, there already is provision for use of Federal troops
to pacify and protect; and this has oceurred in Detroit, Washington,
and elsewhere.

There may be, of course a recognizable Federal interest in curbing
the spread of riots by preventing use of interstate facilities, and this
is provided in 18 U.S.C. § 2101, and the proposed revision of that
section,

The counterargument, in favor of retaining some version of section
245(b) (3) is partly political—political symmetry if you will. In an
essentially pro-Negro statute, why should there not also be provi-
sions designed to discourage recognizable Negro excesses in the cause
of civil rights—or conduct which in some instances might better be
described as incipient race warfare? In some instances the White
store owner in the Negro ghetto may even be viewed as an exposed prize
in a guerilla warfare situation, Even if this be conceded, we still are
dealing with a “hit and run” situation where there is no on the scene
Federal detection force, where primary reliance has to be placed
on local police detection and private complaints, and where the pri-
vate complaints can be expected to be received sympathetically by the
local prosecutorial forces.

There may, of course, be situations where the general intimidation
and tension 1s such that White store owners may feel they must put up
with periodic pilfering in order to avoid worse conduct—a sort of ex-
tortion situation. However, excopt where incident to a “riot,” this kind
of pilfering, even if bordering on looting, lies outside the present
statute anyway. It is a law enforcement problem of the sort tradi-
tionally handled locally, unless a conspiracy significantly affecting
commerce and the national economy is involved.

So far as the Department of Justice is concerned, there has been no
action under this section, apparently none is anticipated, and ap-
parently it is disfavored. Hence, in addition to other objections, the
section promises more than it delivers,

E. The Section 1513 Provision Concerning “Afforders” of Opportu-
nities to Participate in Specified Activities

Sections 1511 and 1512 deal with participants in specified activ-
ities, or general victims through whom the defendant seeks to intimi-
date a participant. Section 1513 focuses on a special class of victims—
Eersons who are “affording™ civil rights opportunities. It protects

oth governmental offieials, e.g., election officials or public school offi-
cials, and private persons, e.g., landlords or employers, regarding the
specified activities. Because the word “affording” is used here to carry
such a heavy load, and its meaning may not be clear on first reading,
the new phrase “in official or private capacity” has been added, in an
effort to contribute to clarity.

The language of present section 245(b) (4) (A) is deleted from the
revised draft. This language is clearly redundant in regard to section
245(b) (1). Its only purpose is to create the “in order to™ category for
section 245(b) (2) because this langu is not in section '245(1){(2).
However, “in order to,” language has been inserted in the revision of
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section 245(b) (2), where it seems to belong. (See the above discus-
sion of the introductory language to draft section 1512.)

More importantly, there is a major policy question to be resolved
here regarding the use or nonuse of the racial motivation requirement
to qualify interferences with “afforders.” (Contrast the location of
the “without discrimination . . .” clause in section 243(b)(4)(A)
and (B) and (b) (5) as enacted, with its location in proposed section
1513.) Asenacted 18 U.S.C. § 245 is anomalous in this regard. Because
of the location of the “without diserimination . . ." clause, racial
motivation qualifies @l interferences with afforders (and aiders too).
Note that the “without discrimination . . ." phrase in section 245
(b) (4) () is carried into subsection (b)(4)(B) by the “so par-
ticipate” phrase.

Regarding interferences with afforders in relation to the activities
listed in draft section 1512, this limitation is appropriate, because in
regard to these offenses racial motivation must be shown even in re-
gard to the participants. Regarding interferences with afforders in
relation to the activities listed in draft section 1511, this is inappro-
priate because in 1'e¥ard to these offenses protection for the partici-
pants is general, without need to show racial motivation.

This anomalous situation regarding section 245(b) (1) offenses
(draft section 1511)—participants being protected without showing
of racial motivation, but not afforders or aiders—ean be explained in
terms of legislative history, but it has no logical foundation. Section
245 started out as essentially o South-oriented statute, requiring racial
motivation in all subparagraphs The anomaly arose when the offense
list was separated into two subsections. One way to solve the anomaly
would be to revert to the original section 245 draft. yielding simply a
racial violence statute with a single list of offenses. This is unappealing,
Although racial violence may be a primary legislative target, there is
o strong Federal interest in giving the participants in the draft section
1511 type of activities protection from all kinds of violence. .\ fter all,
we are dealing here with voting, and travel, and direct Federal
activities.

Once the decision is made to profect participants in certain kinds
of activities without regard to racial motivation on the part of the
defendant, it would seem to follow that for the protection to be com-
plete, the “eforders”—and also the “aiders™— should likewise be pro-
tected. To be sure, this increases, pro tanto, the overlap with the State
police power, but that bridge has been crossed already in making the
mitial decision to give Federal protection to participants in specified
activities. Tt would hardly make sense to authorize Federal prosecu-
tion of a defendant motivated only by political affiliation who as-
saulted a voter in a Federal election. using section 245(h) (1) (A),
while at the same time denying Federal prosecution of the same
defendant—because of lack of racial motivation—when he assaults
the official who allows the voter to vote, or the friend who assists in
getting the voter to the polls. The same considerations should apply
to “afforders’ under all other subsections of draft section 1511 (based
largely on seetion 245(b) (1)). Indeed, because Federal officials would
be the assaultees under some other subsections, there is all the more
reason to dispense with the racial motivation requirement.

Once the poliey choice is made to eliminate racinl motivation re-
garding parvticipants, afforders, and aiders in relation to draft seetion
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1511 activities, and to retain the limitation in relation to draft section
1512 -activities (based largely on section 245(b)(2)) the remaining
problem is draftsmanship. It cannot be solved simply by eliminating
the “without discrimination . ..” phrase altogether from section
245(b) (4) and (b)(5), and the Commission redrafts, because this
would eliminate the racial motivation requirement regarding afforders
and aiders of draft section 1512 activities. The racial motivation re-
quirement embedded in section 245(b) (2) and in draft section 1512
would not be picked up by cross reference from section 245(b) (4)
and (b) (5)—which are redraft sections 1513 and 1514—if the cross
reference is read to be a reference only to the subparagraphs of section
245(b) (2) excluding the opening clause of section 245(b) (2). The
Department of Justice reads the present 18 U.S.C. § 245 statute this
way. Hence, for clarity, and to avoid elimination of the racial motiva-
tion requirement regarding the activities in the subsections in draft
section 1512, the “without discrimination . . .” phrase is retained, but
is moved so that it qualifies only the section 1512 activities in relation
to afforders, and not the section 1511 activities.

If the “employment” and “travel” provisions were to be left in
draft section 1512 where racial motivation is required, there would
be no protection of employers or of providers of interstate travel
(or the participants either) against politically motivated assaults. It
already has been proposed that the “travel” provision be transferred
to draft section 1511, which would eliminate the question regarding
that kind of activity.* The employment provision however, for rea-
sons given above, has been kept in draft section 1512.

F. The Section 1514 Provision Concerning “Aiders” of Participants
in Specified Activities

This section like section 1513 focuses on a special class of victims—
persons who are “lawfully aiding or encouraging” civil rights oppor-
tunities. It derives from 18 U.S.C. § 245(b) (5).

In this revision the “without discrimination . . .” phrase is retained
but shifted so as to qualify only the kinds of activities listed in section
1512. This involves the racial motivation question, and has been fully
discussed in the comment on section 1512.

Another change is to substitute the word “person” for the word
*“citizen,” which is in 18 U.S.C. § 245(b) (5) as enacted by virtue of a
floor amendment (No. 572 by Congressman Miller). This section,
obviously, relates to civil rights workers. whose protection was one
of ‘the main impetuses for 18 U.S.C. § 245. The word “persons” was
used in the initial draft. Congressman Miller also proposed an even
more restrictive coverage than United States citizen, viz., that only
those workers would be protected from violence who were citizens
of the State where the violence occurred, or who were out-of-State
citizens certified by the United States Civil Service Commission to
be civil rights workers of “good moral character.” These were amend-
ments 597 and 598, applicable also to the housing violence statute.*

*Tentative Draft section 1511(d) on travel is section 1512(g) in the Study
Draft.

 Qee Library of Congress Legislative Reference Service, Index of Amendments
Adopted and Rejected by Senate (Vincent Doyle, March 4. 1968-March 8, 1968),
containing citations to the Congressional Record.
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Despite local feelings about “outside agitators,” it is customary
in the Anglo-American system to legislate in terms of “persons,” not
“citizens,” and no good reason is seen to warrant a change here. If
alien agitators become a problem, the problem is more appropriately
handled by official action rather than by exempting from Federal
purview private vigilante action. The only plausible justification for
confining Federal protection to citizen “aiders™ would be to argue
that efforts by foreigners in the civil rights field, directed against
American citizens (however wrong headed the latter may be). ex-
acerbates rather than eases the problem and should receive no Federal
protection. Nevertheless, the operating result of such an approach
would be to let the availability of Federal protection in certain
situations depend solely on the factor of citizenship and not the
quality of the acts.

G. The Section 1515 Provisions Concerning Interference With Speech
and Assembly Promoting Specified Activities

Section 1515 continues, at greater length but in clearer form, the
provision in 18 U.S.C. §245(b)(5) concerning protecting against
forceful interference with a “speech or peaceful assembly” in support
of the various substantive activities covered by draft sections 1511
and 1512. One change is a shift from “citizen” to “person,” in coverage,
for the same reasons given above in the comment on section 1514.
Two additional possible changes may be considered: (1) elimination
of the word “lawfullv;” (2) elimination or reduction of the racial
motivation requirement (and corollary alternative special motivation
requirements).

The word “lawfully” may be redundant, because most prosecutors
probably would give the statute that effect anyway, except in ex-
treme situations. It raises irrelevant issues because in criminal laws
we do not normally concern ourselves with the question whether the
victim has clean hands, apart from self defense concepts. If taken
literally the “lawfully” requirement could even prevent prosecution
under 18 T.S.C. § 245 of a murderer whose “peaceful assembly” vic-
tims were operating in violation of a valid permit requirement. al-
though it is verv unlikely that a court would give the word “lawfully”
this effect. The utility of the word “lawfully” may appear in different
lights, depending on whether this draft revision of 18 T.S.C. § 245
is to be confined to- forceful interferences, or is to reach interferences
by “any other means.,” We may not want to exempt from Federal
prosecution violent “self help’ against lawful speech: but we may
feel differently about use of subtle more-difficult-to-isolate influences
such as economic pressures against unlawful demonstrators, We are
dealing with a criminal statute and high standards of proof for effec-
tive prosecution, not civil regulation. Hence, if draft sections 1511-1515,
replacing 18 T.S.C. § 245, are expanded to reach nonforceful interfer-
ences with enjoyment of certain activities as queried in the intro-
ductory part of the comment, retention of the word “lawfully” may
have some appeal. And vet here too it may suffice to let the matter be
handled by prosecutorial diseretion.

From the standpoint of concurrent State jurisdietion over the gen-
eral speech-assembly area, there is an additional interesting facet of
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the “lawfully” qualifier on Federal prosecution. Whether the word
is retained in the draft or not, Federal auxiliary jurisdiction will not
displace the local role in protests and demonstrations because the Fed-
eral government in any event would not be expected to concern itself
with stopping or punishing interference with legal demonstrators.
The Federal focus would be on those using force (or other pressure
if the force requirement is dropped) against lawful demonstrators
supporting activities of Federal concern. The State focus would be on
stopping #llegal demonstrations. However, the line between “lawful”
and “unlawful” demonstrations not being clear, the interesting situa-
tion might arise of two concurrent proceedings in Federal and State
court—and the possibility of inconsistent determinations of the juris-
dictional fact of lawfulness. Retaining the word “lawfully” would
bring out into the open the possibility of such inconsistent determina-
tions, because “lawfulness” would then be an element of proof in the
Federal case, If the word is deleted from the statute, IFederal prosecu-
tors in practice probably would proceed only against defendants who
interfered with lawful protest, but the lawfulness of the protest would
no longer be a statutory element of proof.

The issue of racial motivation (or the alternative special motiva-
tions based on color, religion, national origin, and possibly political
affiliation) is more involved. Regarding direct interferences with par-
ticipants in specified activities we have two sets of provisions: the
draft section 1511 activities where there are no special motivation re-
quirements other than a basic purpose to interfere: the section 1512
activities where a showing of some special motivation—race, efc.—is
required. Regarding interferences with “afforders™ (draft section
1513) and with “aiders™ (draft section 1514), this same two category
approach to Federally protected activities is continued.

In this draft section 1515 we come to another indirect, peripheral
interference—interference with “sneech-assembly™ supportive of these
two lists of Federally protected activities—and the symmetry is broken.
Draft section 1515, like 18 TU.S.C. § 245(b) (5) from which it derives,
retains the race or other special motivation requirement regarding
interferences with speech-assembly directed to section 1512 activities,
but also extends it to speech-assembly directed to section 1511 activ-
ities.* Thus, a direct interference with a section 1511 participant
can be prosecuted without a showing of race or other special motiva-
tion: but an indirect interferer who breaks up an assembly supportive
of section 1511 activities can be reached only by a showing that he
acted from a race or other special motivation.

The apparent purpose of Congress in making the race motivation
requirement apply generally to interferences with the designated kinds
of speech-assembly was to limit the range of Federal auxiliary juris-
diction overlap with loeal jurisdiction over local violence. Also. as
discussed at greater length in the introductory comment to section
1512 on the race motivation question (which should be referred to
at this point), inclusion of the race or other special motivation require-
ment may perform a clarification function, and also a function of

*Study Draft section 1515 has the same two-category approach as sections
15138 and 1514.
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making it easier to articulate a constitutional base for Federal juris-
diction under the fourteenth amendment. Whether to continue this
congressional choice in the wording of draft section 1515 is a close
question.

The options are (1) to confine the reach of draft section 1515 to
those interferences with section 1511 and section 1512 activities where
a race of other special motivation can be shown, which is the present
approach; (2) to remove the special motivation requirements regard-
ing section 1511 activities as has been suggested regarding “afforders”
and “aiders” (see comment to draft sections 1513 and 1514 above):
(3) to remove the special motivation requirements regarding al/ of
the designated Federally protected activities where the issue 1s inter-
ference with a supportive speech or assembly. As between the first
and second options, the first has been tentatively chosen in this draft,
but the choice is supported by little more than a general feeling of
lack of need to have broader coverage.

The third option would yield very broad coverage. Such a statute
also would raise the question of Federal action against any unlawful
police interference with demonstrations, whether or not specially moti-
vated. This matter is perhaps better handled in the revision of 18
US.C. § 242, regarding interferences with constitutional rights gen-
erally. See part V, infra.

Note on a possible “first amendment” statute—IHaving gone as far
as the third option, if that be done, one might raise the question of
going further and devising a statute designed to be coextensive with
the reach of the first amendment. It should be remembered that the
speech protection provision in 18 U.S.C. § 245(b) (5) is not based on
the first amendment. The focus is on activities Federally protectible
under other theories of congressional power. Interference with
“speech,” like an assault on a participant, afforder, or aider, is reached
on a theory that coverage is necessary and proper to effectuate the
principal purpose of safeguarding travel, employment. voting, equal
access to government programs, and the like. Indeed, far from being a
jurisdictional base, the first amendment—in the context of draft sec-
tions 1511, 1512 and 1515, if they be extended to reach nonforceful
interferences—conld enter in as a defense to a Federal prosecution
for advoeating by nonviolent means a policy of segregation, or repeal
of antidiscrimination legislation. or election of a candidate pledged
to these views,

If an attempt were made to devise a statute based on the first
amendment, an immediate constitutional question to be resolved would
be whether any kinds of prirate interferences with speakers could be
reached as well as governmental (“state action™) interferences. This
would bring us back again to the true meaning of United States v.
Guest, 383 U.S. T45 (1966), and Katzenbach v. M organ, 384 U.S. 641
(1966), and the question whether a broad reading of the dicta in
these cases, if appropriate, could expand congressional power under
the first amendment which opens with the phrase “Congress shall
make no law .. ..” If such a first amendment based approach were
taken, coupled with a broad reading of those cases which weaken or
nearly eliminate the “State action™ requirement, the Federal reach
would be very extensive—/f found to be constitutional. Arguably,
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any user of force against any speaker or demonstrator in any subject
matter filed would be subject to Federal prosecution.*!

It may be noted that the National Commission on the Causes
and Prevention of Violence has devised a draft of a statute supported
by civil sanctions only designed to deter forceful interferences with
speech and assembly. However, this statute, worded so as to reach all
forceful private interferences with all private assemblies seems to
rest on a very tenuous, if not untenable, constitutional foundation. It
seems to rest on the assumption that Congress now possesses a “police”
or regulatory power coextensive with the powers reserved to the States.
See also S. 2677, 91st Cong., 1st Sess. (1969), introduced by Senator
McClellan, which would create criminal penalties for disruption of
programs or damaging of property, of Federally assisted institutions
of higher education.

H. Note on Elimination of 18 Dfﬁlo § 2456 Special Definition of
“ T aw 2y

-~ A further provision in 18 U.S.C. §245 as enacted attempts to
define the term “lawfully” as follows: “the term ... shall not
mean the aiding, abetting, or inciting of other persons to riot or
to commit any aet of physical violence upon any individual or against
any real or personal property in furtherance of a riot.” This language
should be deleted. It is not included in the draft. Riot matters should
be handled centrally in the riot statute. The kind of advocacy defined
is unlawful and not constitutionally protected without need for an
attempted statutory definition. The definition might even boomerang,
and be the basis for an argument that mere error about the meaning
of a permit was not intended to be “unlawful” for the purpose of
immunizing an interferer from prosecution under section 245 or its
successor.

1. The Section 15616 Provisions Concerning Preservation of State
Jurisdiction; Attorney General Approval of Federal Prosecution;
Federal Investigative Jurisdiction*

The antipreemption provision, and the Attorney General approval
provision, is continued unchanged from 18 U.S.C. § 245. The Federal
Investigative jurisdiction provision has been reworded to try to ex-
press the thought that there is no mandate for Federal agencies to

# See e.g., the fact situations illustrated by the following cases: Fefner v.
New York, 340 U.8. 315 (1951) ; Fdwards v. South Carolina, 372 U.S. 229 (1963) ;
Gregory v. Chicago, 394 U.S. 111 (1969).

*Section 1516 was deleted in the Study Draft. It read:

Conditions of Federal Progecution ; Federal Investigation.

(A) No prosecution of any offense described in this section shall be un-
dertaken by the United States except upon the certification in writing of
the Attorney General or the Deputy Attorney General that in his judgment
a prosecution by the United States is in the public interest and necessary
to secure substantial justice, which function of certification may not be
delegated.

(B) Nothing in this section shall be construed to limit the authority of
Federal officers, or a Federal grand jury, to investigate possible violations of
this chapter, but investigation may be withheld where it appears to the
investigating agency that concurrent State or local action adequately serves
the public interest.
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investigate all “Federal” offenses created by this statute which greatly
expands Federal auxiliary jurisdiction over matters where State and
local police agencies have the initial or primary responsibility.* The
antipreemption language expresses sound policy, It probably would
not be needed were it not for the tendency of the “Warren Era” Court,
in contrast to past precedent, to create preemption as a basis for void-
ing on nonconstitutional groundslocal laws it did not like.?

The requirement of Attorney General approval in this statute is
analogous to the requirement of approval by him in certain instances
as a precondition to a grant of Federal immunity from prosecution.
Some thought was given to conforming the language of revised sec-
tion 245 to the language of the immunity bill, but it did not seem
worthwhile.

On the merits, however, the question can be raised whether the
exercise of auxiliary Federal criminal jurisdiction should be limited
by this nondelegable requirement of Attorney General certification of
“public interest and necessity.” Much of Federal criminal jurisdic-
tion is auxiliary, e.g., section 245 jurisdiction, but is not similarly
limited. This certification requirement is preferable, however, to a
proposal, while the bill is before Congress, to attempt to define con-
ditions of Federal abstention, or to postpone Federal jurisdiction for
a specified period.

The final provision designed to preserve full Federal investigatory
jurisdiction may be unneeded, but helps clarify the degree of restraint
flowing from the certification requirement.

J. Note on Justification; Deletion of 18 U.S.C. § 245 (¢) and (e)
Ezemption Provisions

The provisions concerning justification and excuse in chapter 6 of
the Commission’s proposed revision are intended to apply to prosecu-
tions of Federal or State or private persons under this chapter. These
justification provisions serve most, i]l not all, of the purposes designed
to be served by the special “exemption” provisions inserted by Con-
gress in 18 U.S.C. §245 (c¢) and (e). Hence, the 18 U.S.C. §245
exemption language is not included in this draft.

In 18 U.S.(f‘ § 245(c) it is provided that the section shall not be
construed so as to deter any law enforcement officer from lawfully
carrying out the duties of his office. Tn bill form it was opposed by
the Department of Justice as superfluous. It may have been politically
necessary to include it to achieve the passage of the principal
provisions.

TUnder this legislation a policeman would not be guilty unless he
was acting with the purpose of preventing participation in one of
the specified activities, and in regard to some of the activities he would
have to be racially motivated to be within its coverage. Further, the
fact that the law under which a policeman made an arrest (assuming
an “arrest” to be use of “force™) was subsequently declared unconsti-

*See Study Draft section 207.

2 See, c.g., Pennsylrania v. Nelgon, 350 U.S. 497 (1956) ; Note, “Pre-emption
as a Preferential Ground: A Ncw Canon of Construction,” 12 Stay L. REv. 208
(1959).
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tutional would not open up liability.*® Indeed even if a policeman
participated in a racial lynching he would not be violating this legisla-
tion unless the purpose was to prevent the victim from participating
in one of the enumerated protected activities. Of course, such an act
would violate 18 U.S.C. § 242 or its successor.

In 18 U.S.C, § 245 (e) it is provided that the section shall not apply
to acts or omissions of law enforcement officers who are engaged in
suppressing a riot or civil disturbance. This section thus expands
further on the “law enforcement™ exemption and applies it specifically
to riot situations. It includes military action as well as action of
civilian officers.

Some of the comments just made concerning deletion of 18 U.S.C.
§245(c) apply here. In riot situations civilian or military officers
would be even less likely to be acting within the coverage of this
legislation than in general law enforcement, e.g., they would be less
likely to be acting with the purpose of preventing participation in the
list of specified activities,

However, the exemption may be harmless because—as is the case
with the preceding exemption it only limits a possible section 245
prosecution. and would not affect a Sereirs-type prosecution under
section 242 or its successor regarding official deprivation of constitu-
tional rights.

IT1. ProTecTioN OF FEpERAL ProGRaMs, FepERALLY AssisTEp Pro-
eraMs: CoNsunranT's PrOPOSED SECTION 1517*

The comments made above on the introductory language to section
1511 concerning the sanctional system apply here also. Although spec-
ified as a misdemeanor, draft section 1517 like other sections will itself
he a jurisdictional base for invoking other portions of the Code, e.g.,
murder. That is, if a murder occurs in the course of violating a civil
rights provision it will be Federally prosecutable. The word “inten-
tionally™ is preferred over the word “willfully,” also for the reasons
given in section 1511 comment,

The more important question is whether this provision is needed at
all, and if so how it comes to be proposed as part of these civil rights
materials. Although the section may not fit at this point, it was inspired
by thoughts generated in the course of clarifying 18 U.S.C, § 241, and
in the course of dealing with IFederal programs in revising 18 T.S,C.
§ 245.

Having amplified and clarified section 241 regarding its coverage
of interference with the conduet of elections (as discussed infra, sec-
tions 1531-1535), symmetry and imaginable need, if not actual need,
suggests adding similar coverage regarding Federal programs and
Federally assisted programs. (The latter coverage may be more
questionable, depending on one’s notions concerning the desirability

= Ray v. Pierson, 386 U.S. 547 (1967).
®Section 1517 is deleted in the Study Draft. It read:
Proteetion of Federal Programs, Federally-Assisted Programs.

A person is guilty of a Class A misdemeanor if, whether or not acting
nnder c¢olor of law, he intentionally obstructs the conduet of or otherwise
interferes with the conduct of any program, facility, service, or activity
provided or administered by the United States or receiving Federal financial
assistance.

38-881 O—70—pt. 2——7
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of such extended overlap of Federal auxiliary jurisdiction and State
power, and could be deleted.)

Federal programs, and Federally assisted programs, are covered in
section 245 (b) (1) as revised for the benefit of participants (see section
1511, supre) and afforders and aiders also are safeguarded against in-
terferers, However, just as in regard to elections, disruption of the
program per se arguably is not covered. If there is physical obstruc-
tion, then the proposed physical obstruction of government function
statute partially fills the gap. But it does not reach nonphysieal inter-
ference, whether conspiratorial or nonconspiratorial, or Federally-
assisted programs.

Hence, there are various civil rights applications of section 1517,
not clearly covered by sections 1511-1515 derived from 18 U.S.C, § 245
or in the Commission’s physical obsiruction of government function
draft. It could reach, for example, racially motivated sabotage of n
Federally assisted ghetto neighborhood assistance program, or harass-
ment. of the stafl of a Federally assisted community action program,
or politically motivated disruption of lectures in a Federally assisted
college program.

To be considered in this connection is the question of the extent to
which the new bill proposed in July 1969 by Senator McClellan (S.
2677, 91st. Cong., 1st Sess.) relates to, or overlaps with, draft section
1517, or the Commission’s physical obstruction of government function
draft. The McClellan bill would make it a Federal offense to disrupt
or obstruct the operation of Federally aided colleges.

If the proposed additional outreach is deemed meritorious in prin-
ciple but there are fears of undue overlap with State power, a precatory
clause could be added to the statute, as in the proposed revision of 18
U.S.C. § 245, requiring specific Attorney General approval of Federal
prosecution.

As an alternative, the coverage designed to be created by draft
section 1517 might be achieved by a modification, in several particulars
of the Commission’s draft statute on physical obstruction of govern-
ment function.

IV. IntronpucTORY NoTE 0N 18 U.S.C. § 241 anp 18 U.S.C. § 242 axp
Revatiox o Drarr Secrions 1501, 1521 axp 1531

A. Overview of Proposed Statutory Scheme.

The several purposes to be achieved by sections 1501, 1521, and 1531
may be succinctly stated. The effective capturing of these purposes-in
statutory language is more difficult. This revision seeks:

(1) to clarify 18 U.S.C. § 241 in regard to vote fraud—one of its
primary present utilities:

(2) to delete the outmoded and never used (at least in recent times)
“highway-disguise™ clause of the statute, because both terms are un-
duly limiting, and the preserved general constitutional rights clause
covers the same area and more;

(3) to amalgamate 18 U.S.C. §241 with 18 U.S.C, §242, thus
replacing section 242;

(4) to preserve the traditional open-ended character of present sec-
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tions 241-242 so that their use may continue to expand as “Federal
rights” are clarified by constitutional interpretation or statute;

(5) to clarify through the list of subpoints in section 1521 the cov-
erage of official violence (“police brutality”)—one of the primary
present utilities of section 242 .

(6)to substitute “*person” for “citizen” for the same reasons as given
in the comment to section 1514, supra.

Yote: The question of overlap with 18 U.S.C. § 245 regarding
voting is discussed below. The question of overlap with criminal pro-
visions in the Voting Rights Act of 1965, and with certain old
provisions of the Corrupt Practices Act and Hateh Act will be treated
separately. One possibility may be to reduce to misdemeanor level
those penalties uniquely tied to the administration of the Voting
Rights Act, and exclude them from Title 18, and to repeal the
separable felony grade penalties on the ground that they are or can be
adequately covered in either section 245 or section 241, as revised, plus
updated provisions from the Corrupt Practices Act.

B. Introductory Note on 18 US.C §241.

What is now codified as 18 (L.S.C. §241 (and this much applies
also to 18 U.S.C. § 242) was enaeted by a Congress with a broad but
uncertain view of the reach of the Civil War Amendments, and of
Federal power. The conquered province theory, rather than precise
legal analysis, was dominant.?* Traditionally section 241, for lack
of any State action requirement, and to avoid the vice of the over-
breadth, was viewed as unsupported by the fourteenth amendment,
and as being applicable only to those generic *Federal rights™ con-
cerning which Congress had a general police power to reach private or
official interferers. Voting in Iederal elections and travel are the best
examples of such rights, This developed constitutional theory is well
summarized in the Williams cases.?

This construction was abandoned in 1966 in United States v. Price,
383 U.S. 787, and in United States v. Guest, 383 U.S. T45. Section 241
was interpreted to reach any Federal rights, including Federal rights
articulated under the fourteenth amendment, hence opening the way
to the use of section 241 with its felony grade penalty against the
Mississippi officials (and private persons acting in concert with them)
in the 1963 slaying of three civil rights workers. Of course, when scc-
tion 241 is linked to the fourteenth amendment, the “State action™
element must be proved by virtue of the amendment itself, even
though section 241 does not contain the “under color™ language.

This broad construction of 18 17.5.C. § 241 makes it overlap with 18
U.S.C. § 242, which with its “under color™ phrase traditionally has
been viewed as tied to the fourteenth and fifteenth amendment, This
broad construction was reinforced in 1968 in Dwited States v. Johnson.
390 TS, 563, 5365-567 in which section 241 was applied also as a

# See CUMMINGS AND McFARLAND, FEDERAL JUSTICE 248 (1937) ; Dixox, The Al-
torney General and Civil Rights 1870-1964, in ROLES OF THE ATTORNEY GENERAL
oF THE UNITED STATES, 106-110 (196S).

= United States v. Williams, 341 U.8. 70 (1951) ; Williams v. United States, 341
U.8. 97 (1951).
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. criminal sanction backstop to the “Federal rights” created in the 1964
Civil Rights Act, which 1tself contains no eriminal sanctions. Citing
Price. Justice Douglas for the Court said that section 241 should
be read literally, so that the phrase “laws of the United States”
embraces any personal right created or to be created by any Federal
statute. This reading makes section 242 obsolete: its only remaining
function being to provide a misdemeanor grade penalty for the same
field now covered by section 241 with its felony grade penalty. (For the
full potential sweep of section 241, or a similarly worded revision,
see also the discussion of constitutional bases for civil rights legislation
in the introduction to these materials on civil rights and elections. in
part I, supra.)

C. Deletion of the “Disguise on the Highway’ Paragraph of 18 U.S.C.
§241

The proposed revision deletes entirely the second paragraph of sec-
tion 241 concerning going *“in disguise on the highway, or on the
premises of another.” Nothing significant is lost by the deletion: in-
deed, there apparently have been no significant prosecutions under this
section.

Lack of disguise should be no defense to a prosecution for harming
another’s Federal rights. Deletion of the word highway also is un-
important. Under the fourteenth amendment, which now can support
section 241, “State action™ apparently can be satisfied by the “State
facility™ concept under the dictum in the Guest case. And “State facil-
ity” includes, but should not be limited to, the highway idea. Also,
under Shapiro v. Thompson. 394 U.S. 618 (1969), we now have a
plenary right of interstate travel not limited to highways.

The repeal of the phrase “premises of another” sacrifices nothing.
Indeed, it repeals a possible overbreadth because going on the premises
of another, per se, violates no Federal right, outside Federal enclaves
where ordinary trespass concepts apply. Further, if there is a viola-
tion of a generic Federal right, e.g., conspiracy to prevent Federal
voting, the violation is unaffected by the factor of locating some ecle-
ment of the conspiracy on the premises of the victim. For example,
going onto a victim's premises, and beating him so that he cannot get
to a Federal election would violate section 241. But so would such a
beating, so motivated, if done off the premises. And going onto a vic-
tim’s premises to threaten him not to send his children to an integrated
school violates section 241 (and also section 242 if done “under
color”) : but making the same threat off the premises also violates
section 241.

D. Note on Repeal of 18 U.S8.C. § 242 and Amalgamation With Sections
1501, 1521 and 1531

The extension by the Price-Guest cases of 18 U.S.C. § 241 to overlap
the area covered by 18 U.S.C. § 242 has been explained above in the
introductory note on 18 U.S.C. § 241. Hence it would seem that little
or nothing would be lost by deleting 18 U.S.C. § 242. Two words in
section 242 which are not picked up in the proposed revision are “de-
privation”™ and “protected.” Regarding the former, the other verbs in
draft section 1501 (see comment, infra) seem to cover all imaginable
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situations, e.g., the section 242 primary area of forceful misuse of
official authority (*police violence™). . .

Deletion of “protected™ likewise seems inconsequential. There 1s no
accepted distinction to date between rights “secured™ and rights “pro-
tected.” At one time some viewed these as words of art so that “*secured™
meant rights like Federal voting and travel in regard to which Con-
gress could bar private as well as public interference; and “protected”
meant the fourteenth amendment rights in regard to which Congress
could bar only *“*State action™ interference. As discussed at length in
the constitutional powers essay in the introduction to this material
on civil rights and elections (part I, supra), we are beyond that point
now. In 18 U.S.C. § 245 Congress totally ignored these terms.

V. CoxyEeNT oN Sectiox 1501 oN PERsoNaL RiGuTs ; PRESERVING THE
Orpex-Enpep Craracrer or 18 U.S.C. § 241 axp 18 U.S.C. § 242

The first paragraph of the comment on proposed section 1517 (part
111, supra). also applies here. .

Section 1501 of the proposed revision retains the language, dating
from the reconstruction period, which very loosely and vaguely says
that anyone is a *“dirty bird” and subject to Federal eriminal prose-
cution 1f he is unnice to anyone else in an unconstitutional way or in
a way interdicted by any valid Federal law now enacted or to be
enacted. It is doubt{ul. absent a Civil War, a novel problem of the
dimensions of the American racial problem, and a conquered province
approach, that any modern legislature would ever consider enacting
language of this sort as a criminal statute. It violates virtually every
canon of criminal law draftsmanship, and also invites perpetual dis-
putation on the definition of a “constitutional right.” But it does
exist, and for two reasons probably should be preserved.

The first and perhaps more debatable reason is that such a statute
allows coverage, with a criminal sanetion, of violations of constitu-
tional rights not yet reduced to specific statutory language. and perhaps
even difficult to reduce to precise statutory language. Consider for
example the following “rights™: the right to be free from illegal
restraint of the person; the right to be immune from exactions of fines
or deprivations of property without due process of law; the right
not to be subjected to illegal summary punishment ; the right to free-
dom of speech, press, assembly, or religion: the right to be immune
from punishment for crime or alleged criminal offenses except after
a fair trial and upon conviction and sentence pursuant to due process
of law; the right to the free exercise of the rights. privileges, and
immunities of United States citizenship. Various aspects of some of
these “rights™ are covered in 18 U.S.C. §245 as revised in sections
1511-1515. Other aspects are covered in draft sections 1531 and 1521 of
the proposed amalgamation and revision of sections 241 and 242, and
in draft section 1517 which for example could reach racially motivated
obstructions of Federal programs. When need arises, on particular
fact situations, it is easier to draft reasonably clear eriminal statutes
than to attempt to forecast on a broad basis unknown kinds of possible
invasions, At best, broad language of the traditional sections 241242
type can be supported as an interim measure, to avoid a total lack
of criminal penalty coverage of rights which being “constitutional®
are “fundamental,” although woefully vague under traditional crimi-
nal law standards. ) -
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The second and perhaps irrefutable reason is political. Repeal of
sections 241 and 242 could be seized upon and misrepresented for po-
litical purposes. It would be a basis for characterizing the Congress
which repealed them as a reactionary, antebellum body bent on wiping
out the gains of more than a century.

VI. Coaatent ox Srction 1521 o UnpawruL OfrFicial VIOLENCE

The comment on the sanctional system in the first paragraph of
proposed section 1317 (part I11, supra), applies here also.

The most difficult part of the proposed amalgamation and clarifica-
tion of 18 U.S.C. §§ 241 and 242 is draft section 1521. It is designed
to clarify draft section 1501, which is in part the successor to 18 U.S.C.
§ 242 in regard to unlawful official violence, such as the extreme situa-
tion in Serews v, United States. 325 U.S, 91 (1945).% Section 1501
itself has been left vague and open-ended for the reasons given in
the comment to section 1501 (part V, supra). Circumstances covered
by section 1521 include excessive force in making an arrest. or during
pre-trial custody. or in prison after conviction.*

“Move-on™ orders, threats of arrest to induce persons to leave parks
or street corners, efc., are not now covered in draft section 1521 because
of difficulties of draftsmanship, of enforcement, and because of the
extent of daily Federal interference with local policy which would
result. However, such acts, on a strong enough record, could still be
reached under section 1501 as the successor to the 18 U.S.C. § 242 lan-
guage on which all past unlawful official abuses of civil rights have
been based (whether violent or nonviolent). It may be noted that the
now section 18 U.S.C. § 245 added in 1968 achicves some clarification,
but it does not¢ cover the area of general unlawful ofticial interference
with Federal rights.

There have been frequent suggestions in the past that the general
“constitutional rights™ phrase common to 18 U.S.C. §§ 241-242 should
be clarified by an enumeration of particular kinds of prohibited con-
duct. This is a suggesstion more easily made than effectuated.

Some stafl members of the Departinent of Justice a few years ago
envisioned simply listing a series of rights in terms more specific than
18 U.S.C. §§ 241-242, but still too general to be of much utility in

® See also Shapiro, Limitationg in Prosccuting Civil Rights Violations, 46
CoryELL L.Q. 332 (1961) ; Caldwell and Brodle, Enforcement of the Criminal
Civil Rights Statute, 18 U.S.C. Section 242, in Prison Brutality Cases, 52 Geo. L.J.
706 (1964) ; Dixon, The Attorncy (eneral and Civil Rights, 1870-1964, in RoLEs
OF THE ATTORNEY GENERAL OF THE UNITED STATES (1968).

*The Tentative Draft version of this proposed section, which has since been
slightly altered and condensed, and to which the following comments are directed,
reads as follows :

U'nlawful Official U'se of Force

A person acting under color of law is guilty of a Class A misdemeanor if,
with intent to deprive any person of his right to be free from punishment or
restraint except as authorized by lawfully constituted authority exercising
lawful powers, he

(A) subjects any person not under arrest to any assault or other physical
force or injury:

(B) subjeets any person under arrest to any assault or other physical
force or injury;

(C) subjects any prisoner in a penal institution to any assault or other
physical force or injury ;

(D) knowingly arrests any person on a false charge.
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prosecution. The proposal included such general phrases as the right
to be free from illegal restraint of the person, and the right to he
immune from exactions of fines or deprivations of property without
due process of law.

Tfle approach now suggested is modest, but reasonably specific. The
focus of section 1521 of this revised version of 18 U.S.C. §§ 241-242
is confined to the area popularly known as police or prison violence.
Without narrowing the general “constitutional rights™ language of
18 U.S.C. §§ 241-242, which is retained in section 1501, section 1521
seeks to make specified official misuses of force at the pre-arrest, post-
arrest, and post-conviction stages unlawful. Official means “under
color™ of law or acting in association with one “under color.” Racial
motivation is not required.

Subsection (1)) of section 1521 regarding abuse of the power of
arrest is more questionable. Although submitted for discussion pur-
poses, I have great doubts about it. It is vague, could be a basis for
interfering with merely vigorous police action, could exacerbate Fed-
eral-State relations, and could involve Federal prosecutors in volumi-
nous petty cases and the sifting of many unfounded complaints.
Compare 1 this connection the experience of police review boards.

At the same time, however, consideration might be given, in some
future report, to instituting a system of citation—analogous to our
system of handling traffic violations—for minor violations by the
police of constitutional rights, This could be linked not to the Federal
distriet courts but to the new United States Commissioner-Trial
Magistrate system. Such a citation provision could reach such incidents
as a police order to a Negro youth, when seen in the company of White
girls, to separate and leave,

The main elause in section 1521 exempts all use of lawful force. The
operative clause in subsections (A)-(C) which reads “assault or any
other physical force or injury”™ may need tightening up. “Assault™ is
defined elsewhere in the proposed new Code. “Other physical force or
injury™ is a phrase designed to relate to the Code definitions of more
serious types of physical force. The “or injury™ phrase may not. be
needed. Also, it may arguably be subject to overbreadth if construed
to reach unintentional injury resulting from an accidental act. Al-
though included for discussion purposes, it probably should be deleted,
if it cannot be tightened up.*

*Further consideration and consultation between the consultant and the staff
produced the shortened version which appears as section 1521 of the Study
Draft, This language carries forward the purposes of the original draft, as dis-
cussed above, and also incorporates unlawful search and seizure. Specifically,
subsection (1) makes a specific offense of the kind of misbehavior on the part
of police or prison officials that has been most often dealt with under the vague
terms of 18 17.N.C. § 242, It also covers all other official misuse of force. It
dispenses with the need for proving the Scrciwcs-type specific intent to deprive
the vietim of Federal constitutional rights. It applies equally to Federat and
State officinls, or those purporting to exercise officinl authority, or those private
persons acting in concert with officials ax worked out by the Supreme Court in
United States v. Price, 383 U.R. IS8T (1966), and Williams v. United States,
341 ULS, 97 (1951).

Subsection (2) retains in 1 more generalized form the misdemennors regarding
rearchoes and seizures presently found in 18 U.S.C, §§ 22342230,

Genoral penal provisions against official oppression found in =ome States (¢f.
section 243.1 of the Model Penal Code (P.0.D, 1962)) do not appear to be re-
quirted in view of our retention of the flexible provisions of old 18 U.S.C. §§ 241-
242 in proposed seetion 1501,
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VII. ProrecrioN orf Porrricar PROCESSEsS

The first paragraph of the comment on proposed section 1517 (part
111, supra),also applies here.

A. Safeguarding Elections (Proposed Section 1531)

Over the years 18 U.S.C. § 241 has become the basic vote fraud
statute for Department of Justice prosecutions involving Federal
elections, primarily congressional elections, although the word voting
does not occur in it. Because of the body of vote fraud law built up
under section 241 it seems inadvisable to repeal it entirely. For the
sake of clarity, however, voting should be mentioned. Hence, while
18 U.S.C. § 241 is being retained in essence as proposed section 1501
(and is retained for additional reasons going beyond vote fraud), new
language specifically directed to vote fraud is created in proposed
section 1531.

Regarding the voting coverage of section 241 and proposed section
1531, it may be noted that there is not a complete duplication of 18
U.S.C. §245(b)(1)(A) as revised above in section 1511(a). The
latter statute is directed at interference with participation in the elec-
tion process, and contemplates identification of particular victims. The
draft section 1531 language focuses on the conduct of the election and
reaches such acts as ballot box stuffing or any other act jeopardizing
the accuracy and integrity of the election process in any of its elements.
(Of course, under section 1531 there may be overlap with section 245
in regard to participants, but that is unavoidable if we are to retain
particularized statutes such as section 245 to ease problems of proof,
and also open-ended statutes such as an updated section 241 which
creatively grow with the Court’s stretching of constitutional concepts
of Federally protectable rights.)

The section 1531 language regarding “conduct” of elections is de-
signed to clarify what is now supported only by case law under the
loosely worded 18 U.S.C. § 241 which speaks only of interference with
personal constitutional rights. The change bears on burden of proof
of specific intent. Under neither 18 U.S.C. § 241 nor 18 U.S.C. § 242
is it necessary to prove that the defendant was thinking in constitu-
tional terms. But a specific Federal right must exist, and the defendant
must have specific intent to interfere with that Federal right. For
example, if the defendant interferes with a Federal voter as Federal
voter he can be prosecuted whether or not he knew that the Federal
voter status was constitutionally protected.> And in Serews v. United
Ntates, 325 U.S. at 106 (1945), the Court said: “The fact that the de-
fendants may not have been thinking in constitutional terms is not
material where their aim was . . . to deprive a citizen of a right and
that right was protected by the Constitution.”

However, how the Federal voting right is articulated may make
some difference regarding the level of proof in a section 241 vote
fraud prosecution. If the right centers on protecting citizens ns Federal
voters, then the government may have to prove not only an intent to

F [nited States v. Nathan, 238 F.2d 401 (7th Cir.) cert. denied, 353 U.S. 910
(1957).
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affect a Federal election but also specific intent regarding particular
vofers. or voles, and that certain voters’ rights to cast a ballot had been
affected by the defendants’ election fraud. By contrast, if the right
centers on protecting the integrity of the election process, it may “he
enough to show that defendants had specific intent to affect the elec-
tion. and that they were merely reckless with respect to personal
voting interests of particular citizens. Regarding a mixed election—
Federal and State—the more flexible view which is supported by the
proposed language would permit prosecution where defendants’ spe-
cific intent was directed to the State aspect of the election, and they
carried out their purpose with reckless disregard of the effect on
Federal candidacy. And this would be so even if a narrow view should
be taken of Federal power to reach private interference with wholly
State-local elections.

The view that section 241 even as presently drafted can reach gen-
emh/ed interference with the integrity of the Federal election process

vas taken in the Nathan case, supre, but to give fair warning, and
plau- the interpretation on a firm basis, the rule should be particnlar-
1zed in statutorv language. In Nathan the defendants conspired to
cast false ballots in favor of the Democratic candidate for Congress,
and east 71 such ballots. Overruling the defense that defendants lacked
specific intent regarding particular voters. the court said.*

[I]t is immaterial that the defendants were without knowl-
cdge of the constitutional rights of citizens. When they acted
in concert. to pollute the hallot box they acted in reckless dis-
regard of such rights and must be held to the consequences.

In other words, the proposed language reaches the election process
in all its elements. It ean reach situations where there has been neither
any intent nor any act relating to any voter or even any official, e.g.,
simply destroying or putting out of order election machinery or sup-
portive property. Such conduct is not reached by section 245, even as
Le\'lsed It is true that election machinery and supportive pwpertv is

“State facility” beecause States finance and conduet all elections.
Q‘.ectmn 245(b) (2) (B), revised as section 1512(b), reaches State facili-
ties generally, but on]v in the speeial context of interference with *any
person becauge of race™ in relation to enjoying State facilities.

T'nder the proposed language there would be an offense: (1) whether
or not racial motiv .1ti011 could be shown, (2) whether or not any par-
ticular “participant,” or “aflorder.” or “aider” were identifiable or
interfered with, and (3) whether or not “under color™ could be shown.

It would suffice to show a conspiracy (or simple act) to affect ad-
versely—even indirectly—the election process. Under a broad view of
Federal constitutional power, any aspect of any election could be
reached. Under a more narrow 1cadmg of the Guest and M organ cases
Federal jurisdiction could veach private action directed to the State
portion of a mixed elestion if impact on the Federal portion could be
shown, Further, the proposed language reaches some situations not
now reached by section 241 even as stretched by the Vazhan case. Under
Nathan it still is necessary to show that there were acts linked to par-

2 Id. at 407. M’(‘ also, United States v. Weston, 417 F.2d4 181, (4th Cir. 199),
cert, LS. —, 90 S.Ct, 756 (1970) « upholding conviction of Lee County,
Virginia officials for absentice hallot irregularities.
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ticular ballots. Under the pro revision, particularity drops out,
making unnecessary any showing that ballots were cast by virtue of
the conspiracy or affected by the conspiracy.

By dealing with election bribery, section 1531 transfers this concept
into this revision of section 241, enables repeal of 18 17.8.C. § 597 and
updates section 597 to make it applicable to primary elections as well
as general elections. The language reaches both direct bribery and con-
spiracy to bribe, e.g.. the third party situation of paying X to influence
I”'s vote, Section 597 does not reach the third party situation on its
facse,é)ut cgn reach it when linked to the general conspiracy statute, 18

1.8.C. § 371.

The addition of this language to the revised version of section 241
would not be needed, and 18 U.S.C. § 597 simply could be repealed,
were it not. for a questionable Supreme Court case, resting on statu-
tory interpretation grounds, which held that a conspiracy to bribe
voters was not within section 241.2° The theory of Bathgate was that
when Congress repealed bribery statutes in 1894 it impliedly also
excluded bribery from section 241.

In summary, this section accomplishes three things. First, it makes
a specific offense of vote frauds typically prosecuted under the gen-
eral language of 18 U.S.C. § 241; second it encompasses present 18
U.S.C. §597 (vote bribery) ; and third it encompasses in its general
language the obstruction of elections penalties of the Voting Rights
Act of 1965,42 U.S.C. § 1973i(c). o

The following special elements may be noted. The proposed section
is not confined, as is section 1973i(c), to Federal elections, but reaches
all elections as does existing 18 U.S.C. §§ 241, 245(b) (1) (A). Sub-
section (b) is worded to reach the third party situation, where X is
paid to induce the vote of ¥, which is not covered now by the language
of section 1973i(c). Arguably, this narrow language in section 1973i(c)
could be construed to cut down on the traditional breadth of 18 U.S.C.
§ 241,

Subsection (¢) omits solicitation, which is now included in 18 1T.5.C.
§ 597 because it may raise constitutional problems regarding soliciting
noney for ordinary “get-out-the-vote™ eampaigns.* Certain political
contributions are regulated by proposed sections 1534, 1541 and 1542.
However, the point is a close one, and perhaps “solicits™ should be
restored to subsection (c¢) at least in regard to conduct prohibited by
subsection (a). .

Subsection (d) is directed toward the basic integrity of the election
process, and reaches interference with the election process even if an
impact on a particular voter’s ballot cannot be proved, e.g.. general
ballot box stufling, tampering with machines, absentee ballot Irregu-
larities. interference with election officials, etc.®

B. Dwverview and Policy Choices on Political Activity Legislation
Other than Vote Fraud

Onece we turn from vote fraud, and the recommended section 1531

® 'nited States v. Bathgate, 246 U.S. 220, 224-227 (1918) ; ser alzo United
States v. Saylor, 322 U.8. 385 (1944).

® Study Draft subsection (e¢) includes solicitation.

» Sec United States v. Weston, 417 F.2d4 181 (4th Cir. 1969). cert. denicd,
U.S. .90 8, Ct. 756 (1970).
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to continue and particularize the traditional role of 18 U7.S.C. § 241
in this field, a complex picture emerges. We encounter a myriad of
anachronistie, overlapping, unenforced and unenforceable provisions,
interspersed with a few nuggets worth preserving. Some of the legis-
lation is related to outmoded work relief concepts of the 1930's. Some
of it is the product of spasmodic congressional attempts to deal with
corrupt practices in elections, including the problem of politieal ex-
penditure. Much of it should be mpe:ﬁed or transferred outside of
Title I8 pending integrated study from a politieal regulation point
of view rather than a criminal law point of view.

Political activity legislation, overlapping regulation of voting and
elections per se, is spread over several titles of the United States Code,
most of it being found in Title 2, chapter 8. sections 241-256 (corrupt
practices legislation), Title 5, sections 1501-1508, and 7321-7327
(Hateh Act provisions concerning Federal and State emplovment),
and Title 18, chapter 29, sections 592-613 (mixture of corrupt prac-
tices legislation, Huteli Act provisions, and other provisions). Much of
this legislation, including parts of 18 U.S.C. §§592-613, deals with
matters more appropriately handled administratively as regulatory
offenses rather than as penal offenses. The whole arvea is in need of fur-
ther study and integrated development.

The approach of the Commission has been to select for retention in
Title 18, with eriminal penalties, those political prohibitions which
seemed to touch on conduct reprehensible enough and also clear enough
to be effectively handled through the penal process. The result is a
series of proposed sections on protection of political processes (secc-
tions 1531-1535) and on prohibition of political contributions from
specified entities (sections 1541-1542). Matters covered are safe-
guarding elections (section 1531) i deprivation of Federal benefits for
political purposes (section 1532): misuse of personnel authority for
political purposes (section 1533): political contributions of Federal
public servants (section 1534) : troops at polls (section 1533) : political
contributions by specified organizations and others (section 1541);
political contributions by agents of foreign principals (section 1542).

Several existing sections in Title 18, ehapter 29, are not continued,
because the matter is better handled as a regulatory offense and should
be transferred to Title 2 or Title 5, or because the former section is
adequately covered by proposed new sections. or because the former
section is outdated.

1. Regulation of Amounts of Political Erpenditure.—Sections 608
and 609 of Title 18 seeking to regulate the ¢mounts of political ex-
penditure are substantially unenforceable as criminal measures be-
cause it is possible to pass money around among zeveral committees.
They should be transferrad to I'itle 2, chapter 8 and either be reduced
to misdemeanor level, or supported with tLv provision that violations
shall be punishable as provided in proposed section 1006 regarding
regulatory offenses. This transfer would bring the matter before the
proper congressional committees, leaving to the Judiciary Committees
matters truly penal in nature,

There should be further study of this area. eventuating in a thorough
overhaul of Title 2, chapter 8, using a mixture of civil and misde-
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meanor level sanctions. The political expenditure problem already has
received much study, but has not yet come to fruition in legislation.*

In 1966 Congress passed the Presidential Election Campaign Fund
Act of 1966 (80 Stat. 1539, 26 U.S.C. §§ 6001-6091) as a rider to the
Foreign Investors Tax Act. It was popularly called the “Christmas
Tree Bill”, and was designed to distribute public funds to political
parties, thus minimizing the need to rely on private contributions.
Subsequently a resolution was passed providing that no money should
be appropriated until a formula for distribution had been enacted. 81
Stat. 57 (1967).

The 1967 Election Reform Bill, passed in the Senate but not in the
House, was essentially an expenditure disclosure act (S. 1880, 90th
Cong., 1st Sess.). See also Hearings before the Senate Comm. on
Finance, 90th Cong., 1st Sess. (June 1, 2, 6, 7, 9, 1967) ; Hearings be-
fore the Senate Comm. on Rules and Administration, 90th Cong., 1st.
Sess. (June 28, 29, 1967) ; President’s Message, Federal Election Re-
form, May 25, 1967.

The related area of political activities by government employees
also has received extensive study recently, from a regulatory rather
than a penal approach, but has not yet produced new legislation. See
I-TII Rerort oF Conrdissiox ox Porrricarn Activity oF GOVERNMENT
Person~NEL (1967) ; Yadlosky, The Hatch Act (Library of Congress
Legislative Reference Service Study, October 31, 1966).

n contrast to these several areas which do not lend themselves to
the penal approach, it may be noted that flat prohibitions on any politi-
cal contributions by specified entities, as 1n 18 U.S.C, § 610, have
proven to be enforceable. Section 610 therefore is retained as proposed
section 1541, and an attempt has been made to revise and amalgamate
it with 18 U.S.C. § 611 concerning government contractors.

2. Prohibition of Anonymous Political Campaign Publications in
Federal Elections.—It is recommended that 18 T.S.C. § 612 also be re-
duced to misdemeanor grade penalty (or regulatory offense) and
transferred to Title 2, chapter 8, for some of the same reasons given
above for sections 608-609. In certain applications the section might
encounter problems under the first amendment. See Zwickler v. Koota,
389 U.S. 241 (1967) ; Talley v. California, 362 1".S, 60 (1960).

3. Miscellaneous Provisions of Title 18, Chapter 29, Not Con-
tinued.—Section 591 deals with definitions for now-abandoned chapter
29, and should be repealed. In its present form it is too narrow because
it exempts primary elections and political party conventions. Defini-
tions, as needed. are now part of each provision (except perhaps the
sections proposed for transfer),

Sections 593, 394 and 597 may be repealed because the matters they
deal with, insofar as they should be part of the penal Code, are now

3 A helpful background study is Alexander and Denny, Regulation of Political
Finance (pamphlet jointly published in 1966 by the Institute of Governmental
Studies at Berkeley and the Citizen's Research Foundation at Princeton). Other
studies publizshed by the Citizen's Research Foundation include : No. 14, National
Counvention Finances (Bibby, Alexander, McKeough 1968) : No. 9, Financing
the 1964 Election (Alexander 1966) ; No. 6, Money for Politics: A Miscellany of
Ideas (Alexander (ed.) 1963); No. 1, Money, Politics and Public Reporting
(Alexander 1960). See also REPORT OF PRESIDENT'S COMMISSION ON CAMPAIGN
Costs (1962).
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fully or adequately covered hy proposed section 1511 and proposed
section 1531,

Section 592 forbids bringing troops to the polls unless necessary
to repel armed enemies, and apparently has never been invoked. It is
retained however, as section 1535 (sée discussion, énfra, part VII.C,4)
even though proposed section 1511 also reaches any interference by
force (or without force under the Study Draft version) with partici-
pation in any election, and even though proposed section 1531 also
covers any interference with the administration of any election. Sec-
tion 593 forbids various armed forces interferences at the polls, over-
laps section 592, and is unneeded. Section 594 deals with intimidation
of voters, in Federal elections only, and deals with an area now
adequately covered by sections 1511 and 1531. Section 597 deals with
expenditures to influence voting, a matter now covered by section 1531,

Section 595 dealing with Federal election interference by officials
supported in whole or in part by Federal money is adequately covered
by the broader voter protection and election integrity provisions now
found in proposed section 1511, section 1331. and also proposed section
1532 prohibiting deprivation of Federal benefits for political purposes.

Section 396 prohibiting political polling of the armed forces may
infringe on the first amendment. and seems to serve no essential
purpose. Simple repeal is suggested.

Seetions 599 and 600 prohibiting promises of employment by candi-
dates or by others for political purposes deals with a matter better
handled by civil service regulations concerning job qualifications. As
presently worded the sections also are too broad. because some political
rewards to worthy persons for politieal activity are conventional, even
desirable, both in executive service and in congressional service. Simple
repeal is suggested.

Section 604 deals with political solicitation by anyone—publie
servant or private person—of a person on “work relief or relief.”
Insofar as this relates to the deprivation or threatened deprivation
of Federal benefits for political purposes, the evil is covered by pro-
posed section 1332, Insofar as it relates to general political solicitation
without official coercion it may raise a first amendment problem,
which would be even more serious if the prohibition were extended
logically to all Federal beneficiaries, e.g.. retired persons on social
security or supplemental old age assistance. There apparently have
been no litigated cases or any use of this statute. Simple repeal is
suggested.

Section 603 deals with diselosure for political purposes of the names
of persons on “work relief or relief.” This statute, like some of the
foregoning. relates to the bygone era of work relief in the 1930%, and
seems to have no current need. Here again, the imaginable evils seems
to be adequately covered by the other proposed statntes. If the disclos-
ure is for the purpose of opening the door to vote buying among the
needy, the conduet would he covered by section 1531, If the diselosure
has any aspects of official pressure on a Federal beneficiary. the conduet
would be covered by section 1532, If the disclosure led to interference
with participation in an election, with or without force, section 1511
would be applicable, For all of these reasons, and beeause it has never
been invoked. simple repeal is suggested. If there /s a problem, it would
be better handled by administrative regulations requiring Federal
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administrators or poverty service corporations (e.g., Job Corps
contractors) to keep certain information of this sort confidential.

C. I'mplementation of Recommended Policy Choices Concerning
Political Activity Legislation.

1. Deprivation of Federal Benejits for Political Purposes (Proposed
Section 1532) —This section replaces sections 595, 598, 601 and 605 of
Title 18, which should be repealed. The focus is on the granting, depriv-
ing or withholding of the benefit. or its use either by grantor or
recipient, for the defined political purposes, and not just on “politick-
ing” by a person who happens to be a beneficiary. The racial clause of
18 U.S.C. § 601, which is not picked up here, is already covered in
proposed sections 1511-1515. The purpose is to depoliticize the grant-
ing or withdrawal of Federal benefits. The coverage is expanded from
work relief to all Federal benefits, and government contracts. However,
the language is not as broad as the phrase in 18 U.S.C. § 598 which
speaks of “any authority conferred by any appropriation act.” The
exemption clause of section 595 is dropped.

Regarding OEO Community Action Programs, the language would
cause no more problem than existing sections 595 or 598 which have
not been enforced in this area. The proposed language does not reach
general political uplift, only activity regarding specific candidates
or issues.

An alternative disposition would be simply to transfer these sections
to Title 2, chapter 8, and provide that violations shall be punishable as
provided in proposed section 1006 regarding regulatory offenses.

2. Misuse of Personnel Authority for Political Purposes (Proposed
Section 1533).—The section and the closely related section which
follows continue and revise existing law concerning protection of
public servants from improper political pressures. Proposed section
1533 derives from 18 17.S.C. § 606.

An alternative wording would be to replace the last clause “for
giving or . . . purpose” with the simple phrase “for any political
purpose.” The latter would reach more improper conduct with regard
to personnel, but is subject to the objection—considered overriding—
of vagueness and overbreadth. For example. a faithless employee who
leaked material to the press to embarrass his immediate superior or
the Administration could be protected automatically under the broader
wording, without regard to the actual facts of a given case.

3. Political Contributions of Federal Public Servants (Proposed
Section 153}) —This section touches on a matter of perennial public
concern and public employee concern and is based primarily on 18
U.S.C. §602. The following corollary sections should be repealed:
18 T.S.C. § 603 concerning soliciting in any place where a Federal
employee is on official duty because the place concept is broad and
vague and there may be a constitutional right to receive mere solicita-
tion: 18 T.S.C. § 604 concerning solicitation from persons on relief,
again because of constitutional considerations (which would be even
more serious if the section were expanded logically to all welfare bene-
ficiaries) and because the true cvil is covered in proposed section 1532
above: 18 U1.S.C. § 607 because it is already covered either by this
proposed section 1534, or by separate bribery provisions if bribery
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is the intended thrust of this unclear provision. Also, 18 U.S.C.
§ 607 would appear to make it criminal for any Federal employee to
make a voluntary political contribution to any other Federal employee
or to a Senator or Congressman, .

Regarding the ban on solicitation, per se, there may be a constitu-
tional problem, depending on the facts of a given ease, under recent
decisions of lower courts invalidating on first amendment grounds
the “little Hatch Acts™ of certain States. Mere “solicitation” may be
within the range of constitutionally protected politieal participation
discussed in these recent decisions, They may presage an eventual Su-
preme Court narrowing of the ruling in United Public Workers v.
Mitehell. 330 U.S, 75 (1947), which is the present constitutional
foundation for regulations of this sort. See, e.g.. Bagley v. Washing-
ton Tawp. Hosp. Dist. 55 Cal Rptr. 401, 421 P.2d 409 (1967) : Fort v.
Civil Service Comm. 38 Cal. Rptr. 625, 392 P.2d 385 (1964). At the
same time protection of Federal public servants from politieal
coercion is a legitimate publie concern.

The definition of Federal officer and employee has been narrowed
from the version which appears in 18 7.5.C. § 602 in order not to reach
parttime consultants. government contractors, efe., who wounld he
covered if the broad phrase “compensation ... derived from the
Treasury™ were continued. (Regarding the problem of government
contractors, see the discussion below accompanying proposed section
1541 on political contributions hy specified organizations and others.)

1. Troops at Polls (Propased Section 1535).—This section carries
forward and modifies existing 18 17.8.C. § 592. Tt is designed to prevent
intimidation of the electorate by the armed forces. Tt overlaps with
proposed sections 1511(a) and 1531(d). which safeguard against in-
timidation of voters or interference with the conduct of an election.
It was thought desirable to retain a specifie safeguard against. unneces-
sary military presence at the polls, even though section 1535 may be
surplusage in view of the overlap with sections 1511(a) and 1531(d).

Under 18 TW.S.C". § 592 the only exeeption to the prohibition of mili-
tary forces at the polls is where “such force be necessary to repel armed
enemies of the [ nited States.” Tt seems essential to permit use of troops
also where necessary to suppress violent interference with the election
process, and this exception has been added in section 1535,

Retention of 18 U.S.C. §592 in this form. and the overlap with
proposed sections 1511 (a) and 1531(d) already noted. make unneces-
sary the retention of 18 U".8.C\. § 593 concerning interference by armed
forces in elections.

5. Political Contributions by Specified Entities (Proposed Section
1541).

(a) Dewivation and rationnle.—This section derives from 18 17.8.C.
§ 610, and substantially incorporates also 18 U.S.C. § 611 by including
and defining “government contractors.” Consideration was given
initially to transferring all of the Title 18, chapter 29 sections dealing
with political contributions to Title 2, chapter 8, on the ground that
they were seldom invoked and dealt with regulatory matters not well
suited to the penal process. Recent prosecution experience in 1969,
however, indicates that section 610 can be an effective penal weapon
against political expenditures by specified entities,
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Specifically, 18 T.S.C. § 610, proposed for revision as new section
1541, is quite unlike 18 U.S.C. §§ 608 and 609, although all deal with
political contributions, Sections 608 and 609 limiting the amounts of
expenditure have not been enforceable because it is too easy to pass
money around among several committees. Hence, the Department, of
Justice reports no case or enforcement. Likewise. 2 U.S.C. §248
limiting the amount of expenditure by candidates for Congress has
proven unenforceable. Hence 18 11.8.(". §8 608 and 609 have been
recommended for transfer out of Title 18 to Title 2, for restudy as a
regulatory rather than penal offense. By contrast, section 610 articu-
lates a flat prohibition against any contribution by specified entities.
It does not require a regulatory approach. In practice it has been
found to be enforceable. The small number of cases under it (until
the Nixon Administration in 1969) is attributable more to the degree
of vigor of enforcement policy than to intrinsic difficulties in the
statute.

The recent enforcement figures are startling. Prior to 1969 there had
been only two indictments against corporations under section 610 and
its predecessors, one in 1916 and one in 1962, Both apparently were
successtul. {'nited States v, U.S. Brewers’ Ass'n. 239 F. 163 (W.D.Pa.
1916) (overruling a motion to quash the indictment) : T'nifed States v.
Lewis Food Co.,366 F.2d 710 (9th Cir. 1966) (reversing a dismissal of
the indictment). However, between May 27, 1969 and December 2, 1969
indictments were filed against nine corporations, all of which pleaded
guilty and were fined. Two additional corporation indictments were
pending. In addition, one union was indicted, convicted, and an appeal
is pending, (Tabulation by Edgar N. Brown, Department of Justice
Government Qperations Section, in Commission file.)

Prior to 1969 there had been five other union indictments, only one
of which apparently was successful,

(b) The specific language—Like 18 U.S.C. § 610 from which it
derives, section 1541 articulates a flat prohibition against any contribu-
tion by specified entities. It is broader than section 610 in two respects:
it adds Federal savings and loan associations and government contrac-
tors to the list of entities: it applies to all elections regarding all
entities, rather than limiting the restraint on nonfederal corporations
and unions to Federal elections, as does section 610. In reaching all
elections it follows 18 U.S.C. § 245(b) (1) (), revised as proposed
section 1511, and follows the same rationale. Specifying Federal sav-
ings and loan associations may be unnecessary, but was thought by
some Department of Justice observers to add elarity.

Specifying government contractors in the list of entities covered, and
specially defining them, fulfills three purposes: it amalgamates sec-
tions 610 and 611; it corrects an overbreadth in section 611: and it
breathes fresh life into section 611. The overbreadth in section 611 lies
in its application, if taken literally, to noncorporate contractors such
as ordinary government consultants, thus barring them from making
ordinary political contributions. The moribund character of present
section 611 stems from its legislative history. which as interpreted by
the Department of Justice excludes corporate contractors from section
611, leaving them reachable only via section 610.

6. Political Contributions by Agents of Foreign Principals (Pro-
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posed Section 1542).—This section carries forward 18 T.S.C. § 613
which, analogous to 18 17.5.C. § 610, is another flat prohibition against
any polltlml contribution or expenditure from a specific source, The
recent experience under 18 11.S.CC. § 610, us noted above, in the discus-
sion of proposed section 1541, indicates that a total ban on political
contributions from a defined source may be criminally enforceable.
By contrast, where the aim is limiting amounts on contributions by
legitimate contr ibutors the criminal process has proven totally ineffec-
tive. e.g.. the experience under 18 U.S.C. §§ 608-609. In this latter
situation, better results may be achieved by requiring total disclosure
of expenditures, and settmg up an administrative process to elicit and
collate the information. The Senate-passed Election Reform Act of
1967 contemplated thisapproach.

Despite the fact that proposed section 1542 takes the form of a total
prohibition on foreign based expenditures, and thus seems analogous
to proposed section 1541. an issue is raised as to the utility and enforce-
ability of section 1542. The difficulties encountered over the years in
identifying impr oper domestic expenditures are compounded when the
source of the money is outside this country. Identification of “foreign™
prineipals or the agents may be ospevnll\ difficult when the money is
passed through transnational enterprises operating with parent com-
panies, subsidiaries and special agents. Hence, it may be preferable to
transfer this section out of Title 18 for reconsideration under some
appropriate administrative process,

38-881 O—T70—pt, 2——8






COMMENT
on
HOMICIDE:

SECTIONS 1601-1609
(Stein; April 9,1968)

1. Background; Ewisting Federal Homicide Law.—The principal
Federal statutes dealing with criminal homicide are sections 1111 and
1112 of Title 18. These sections classify criminal killing into four cate-

ories:
g Murder in the first degree, punishable by death or life imprison-
ment.
Murder in the second degree, punishable by up to life imprison-
ment.
Voluntary manslaughter, punishable by up to 10 years.
Involuntary manslaughter, punishable by up to 3 years.

It is possible to regard murder in the first degree as comprising two
categories : capital and noncapital. Although the penalties differ radi-
cally, there is no legislative difference in the definition of these “two
offenses” and no required finding by the court or jury to differentiate
capital from noncapital murder in the first degree: the choice is left
to the discretion of the jury. When common law murder was first
divided into degrees by legislative action in the 18th century, all
murder was capital, and the objective of the legislation was to limit the
category of capital murder and to require the special findings of the
first degree statute as a prerequisite to the death sentence.

Thereafter, three developments tended to undermine the degree sys-
tem as a useful line between capital and noncapital murder: (a) amend-
ment of the first degree statutes to make capital punishment disere-
tionary: (b) sharp decline in death sentences imposed and carried out
in first-degree murder cases; and (c¢) a tendency of the courts to oblit-
erate the distinction between first and second degree murder. “Pre-
mediation™ was virtually read out of the first degree statute by
treating any intentional killing as premeditated if the design to kill
preceded, however briefly, the actual killing.

The line between murder in the second degree and voluntary man-
slaughter has also been obscured, depending as it does on the distine-
tion between “malicious” killings and killings “in the heat of passion.”
This in turn depends, although the statute does not say so, upon
whether the homicide was “provoked” by behavior that 1s regarded
as legally sufficient under somewhat arbitrary common law rules.

“Involuntary manslaughter” under section 1112(a) of Title 18 is de-
fined in terms of “due caution.” The language suggests that any death

(823)
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resulting from the sort of negligence that gives rise to civil liability
also gives rise to criminal liability for this felony. The courts, how-
ever, have properly drawn a line between civil and eriminal negligence,
which line should be reflected in the statute.

Federal murder-manslaughter law is further complicated by special
provisions of other statutes dealing with death causing behavior in a
manner different from the general scheme of sections 1111 and 1112.
Thus section 1115 of Title 18 penalizes one kind of involuntary man-
slanghter—in operating a “steamboat or vessel”—with up to 10 years’
imprisonment rather than 3. Sections 32, 33, and 34 of Title 18 in effect
create a special kind of first degree murder embracing some types of
reckless killing through tampering with air and motor carriers. Sec-
tions 1991 and 1992 of Title 18 deal similarly with deaths caused by
tampering with railroad facilities.

The salient issues presented by the proposed draft are briefly dis-
cussed under appropriate headings below.

2. Grading Scheme; Capital Punishment Issue Deferred.—The pro-
posed draft follows the grading plan presented by Professor Low at
the .January 1968 meeting of the Commission and Advisory Committee.
Thus the homicide offenses are distributed among three classes of
felony. Maximum penalties for these classes have not been agreed
upon, but the following ranges can be kept in mind in considering the
propriety of the grading:

Class .\ felony : Up to life imprisonment.
Class B felony : Maximum ranging between 8 and 20 years,
Class C felony : Maximum ranging between 3 and 10 years.

It seems advisable to postpone debate on the death penalty because
that issue will arise in connection with treason, kidnapping, rape, and
other offenses. There will be common issues, for example, as to jury
discretion and separating trial of guilt from hearing on.sentence. If
the death penalty should be retained for selected murderers, it will be
feasible to insert appropriate provisions later.*

3. Consolidation of First and Second Degree M urder.—Since the
death penalty is actually carried out in a very small proportion of first-
degree murder cases, the principal basis for the distinction between
two degrees of murder has virtually disappeared. In addition. the line
between the two degrees has been blurred by judicial decision, as noted
in paragraph 1. above. The line operates arbitrarily to the extent that
it makes premeditation the dominant or exelusive test. Some impulsive
killings are more heinous than some premeditated killings. For exam-
ple, the wanton impulsive shooting of a stranger evinces greater cru-
elty and disregard for human life than the decision to provide a fatal
quantity of barbiturates to a loved one slowly dying of cancer, how-
ever “premeditated” the agonized decision in the latter case. Illinois,
New York, Great Britain, and others have opted for the single class
of murder in recent reviews of the question.

1. Replacing “Malice Aforethought™ as the Test of Murder—Mal-
ice” is an ancient term of uncertain meaning. Tt has been eliminated

*See provisional chapter 36 of the Study Draft,
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from the law of murder in recent codifications.* It may be that “malice
aforethought™ originally meant something not too different from the
deliberate and premeditated design to take life, which later became
the touchstone of first degree murder. However, over centuries of de-
cisions it came to be that malice could be found without intention to
kill. An intention to inflict serious bodily harm would suffice. Indeed,
extreme recklessness without any intent to harm could be enough.

The proposed draft uses terms of modern definite meaning to delin-
eate the otfense of murder, viz: intentional, knowing. reckless.

One issue of substance, although it may not rise very often, is
whether a person who intends to kill 4 but aceidentally kills B should
be guilty of murder. Section 1111 of Title 18 explicitly calls this mur-
der even if the vietim happened to be the offender’s beloved brother,
whom the offender was very far from wishing to kill, or even if the
offender’s shot, going wild, killed a person in another room whose pres-
ence the offender had no reason to suspect. The draft would leave
homicide liability for such unintended killing to be decided on the
ordinary basis of whether the oftender had acted recklessly or negli-
gently, The New York and Tllinois Codes retained the traditional
position reflected in the Federal law, sometimes referred to as the
doctrine of “transferred intent.”

3. Modification of the Felony-Murder Rule—At common law, the
*malice” necessary for murder could be found from the fact that the
offender was engaged in robbery, rape, burglary, arson, or other com-
mon law felony. The effect of the felony-murder rule was to permit
capital punishment for certain unintended and even quite accidental
killings in the commission of crimes which of themselves entailed
considerable risk of physical violence. Since the common law felonics
were themselves subject. to capital punishment, the impact of the com-
mon law felony-murder rule was not great. As the death penalty for
these other felonies was eliminated the question arose why a miscreant
who engaged in a noncapital offense should be subject to capital
punishment for a death in respect to which he had no culpability or
only such culpability as would ordinarily lead to manslaughter rather
than murder liability.

Some have called for the elimination of felony-murder as imposing
penalties unrelated to specific culpability, They would argue that,
while killings do occur in the course of robberies, arson, and so forth,
these killings are almost always intentional or reckless and should be
proceeded against on that basis., Where a true accident occurs, as
where robbers driving to the scene of the planned holdup are involved

! Modern Criminal Codes dispensing with reference to “malice” in their homi-
cide definitions inelude: Wis. Criym, CobE c. 940 (19335) ; ILL. REv. STAT. art, 9
(1961), and N.Y. Rev. PEN. Law art, 125 (MeKinney 1967). Proposals to adopt
similar provisions for State Criminal Codes are pending: CALIFORNIA PENAL
Copnr. RevisioNn ProJecr §§ 1410-1425 (Tent. Draft No. 2, 1968); PPROPOSED
CoxN. PEN. CopE §§ 56-61 (West 1969), and Prorosep CoxN, PEN, Cope, (CoM-
ments at 124-128 (Comm. Report 1967) ; Prorosed DEL. CridM. CoDE §§ 410414
(Finnl Draft 1967); Mici. Rev., Criy. CopE ¢. 20 (Final Draft 1967): and
Proposep CriM. CODE For PA. art IX (1967). See also MopeL PENaL CobE art.
210 (P.0O.D. 1962). “Malice aforethought™ has been so difficult and technical a
concept that an often-used standard homicide charge was rejected in a recent
case, and a murder conviction reversed, because the charge had erroneously ex-
plained the difference between the two degrees of murder in terms of *“malice
aforethought.” Beardslee v. 'nited States, 387 F.2d 280 (8th Cir. 1967).
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in a collision resulting in death, perhaps to one of the conspirators, it is
arbitrary to punish for murder.? Others favor retention of felony-
murder as a kind of contingent additional penalty for the underlying
felony, for example. capital punishment for rape if a death, however,
accidental, is involved. This is deemed to have a deterrent effect : felons
may risk a term of imprisonment for committing their crime. but not
life imprisonment or death, Others would retain the rule to help the
prosecutor carry the burden of proof of culpability for murder. This
view contemplates that the felony-connected killings probably do
involve homicide culpability, but the prosecutor may not be able to
prove it beyond a reasonable doubt.

Proposed section 1601(b)* adopts a middle position close to the last
one stated above. The fact of engagement in a violent or dangerous
felony is made sufficient to warrant conviction of murder on the basis
of extreme recklessness, but the presumption is rebuttable. A defend-
ant. need not, by affirmative defense, bring forth a preponderance of
evidence to show that he was not, in fact, reckless in the extreme. If
there are sufficient facts to raise a reasonable doubt as to his reckless-
ness, for example, if it appears that he did not know that his accom-
plices were armed or expected to use deadly force, then he will not be
suilty of murder. But, absent any reason for such doubt, those who
cause or bring about the death of another while in the course of com-
mitting a dangerous or violent erime are deemed guilty of murder,
even if the death was unintended.

Note that the proposed draft embraces more felonies than the exist-
ing enuneration in section 1111. For example. the proposed draft would
include treason, felonious kidnapping, sabotage. train wrecking, air-
craft piracy, escape. and armed resistance to the execution of the laws,
The provision raises the issue whether accomplices to the commission
of a dangerous felony should be deemed recklessly responsible for any
killing occurring in the course of the felony even though they do not
particiapte in the killing. Present Federal law holds all accomplices
responsible under the felony-murder rule.?

1 ¢f. Lee v. United States, 112 F.2d 46 (D.C. Cir. 1940), sustaining a felony-
murder conviction for a death incurred in an automobile accident. The defendant
was fleeing at high speed from agents ehasing him for earrying untaxed liquer.

*Alternative A.

*In United States v. Boyd, 45 F. &1, $62 (W. D. Ark. 1890), ree'd on other
grounds, 142 U.S. 450 (1892). the common law basis of the felony-murder rule is
fully explained. Concerning its application to robbery, the Court stated:

The very demand of a man who robs, “sour moneyx or your life”, im-
plies that human life is in jeopardys, so that when a number of persons
agree to, and enter nupon the commission of, the crime of robbery, and a
person is killed, who is an innocent person, in the execution of that
purpose to rob, all the partners who have entered into the agreement,
and upon the execution of the purpose to rob, are equally responsible.

This concept includes accomplices who play no role in the killing, such as get-
away drivers. See, e.g., Long v. United States, 360 F.2d 829, 835 (D.C. Cir. 1966).
concerning a felony-murder convietion, in which a robbery victim was killed
when n culprit's gun went off in a struggle with the victim.

Appellant Huff’s case is somewhat different from that of the other two
appellants, Huff drove the others . . ., stayed nearby in the ear while
Earle and Long were attacking the vietim; Huff then drove the ear
away from the scene, fully aware of what had taken place. This was
abundant evidence of Huff’s aiding and abetting the others.
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The provision also raises a related question as to whether partici-
pants in a felony should be held responsible for the death of any per-
son, including any of the felons, resulting from resistance to their
crime, even when the deadly blow was not inflicted by one of the
felons—as when a police officer, or the victim of the crime, kills some-
one while shooting 1t out with the felons.**

6. llan.shmq/zfer' Reclkless.—Proposed section 1602 postulates man-
slaughter liability based on recklessness. Recklessness is defined in the
general part of the proposed Code (section 302). Tt exists where there
is conscious disregard of excessive danger to life. Note that recklessness

“manifesting extreme indifference to the value of human life” leads to
murder lmblhty under section 1601(b). On the other hand “criminal
negligence,” which may exist where the offender did not know of the
visk to life but was gravely derelict in failing to recognize it, leads to
liability for nog:_]lgent homicide, a Class C felony, under proposed
section 1603.

Recognition of three grades of unintentional homieide follows mod-
ern Code precedents. and changes existing Federal law which presently
draws no legislative distinction between criminal negligence and reck-
lessness.® The maximum penalty would be increased for conscious reck-
Iessness, which would put the homicide at the Class B felony level.

. Manslaughter Under Excusable ““Emotional Disturbance.”—The
cmmnon law and existing Federal law,® carve out of murder certain
intentional killings resulting from “sudden quarrel or heat of pas-
sion,” affording a lower range of penalties for such cases. The rationale
is that persons who behave homicidally only under serious provoca-
tion do not present so great a threat to general security. Also, it has
been argued. if the offender was beside himself with anger or other
emotion, it is useless to employ the gravest sanctions atr‘unst him, as one
might hopefulh try to deter a coldblooded killer wlth the threat of

‘ [(Olne who engages in such crimes as robbery, or rape, or arson, or
larceny, must contemplate the probability of resistance from his victims.
The risks taken by such criminals are notoriously dangerous not only
to the participants therein, but to innocent victims who may be in the
vieinity. Lee v, United States, 112 F.2d4 46, 49 (D.C.Cir. 1040).

Some States have had great difficulty with this concept of causation, however.
See United States ex rel. Almeida v. Rundle, 235 F. Supp. 936 (E.D. Pa. 1966),
cert. denied, 393 U.S. 863 (1968), for an account of Pennsylvania’s changes in
case law on this #ubject. New York, in adopting a new penal law, has specifically
provided that one is responsible for felony-murder only if he or another par-
tieipant in the crime “causes the death of a person other than one of the par-
ticipants,” and makes it an aflirmutive defense for an acecomplice that he “did not
commit the homicidal act or in any way solicit, command. importune, cause, or
aid the commission thereof . . ."” N.Y. Rev. PeN. Law § 12525(3) (McKinney
1967).

*A second alternative, proposed in the Study Draft. would be to adopt the
*‘felony-murder” provision of the New York Penal Law (section 1235.23). The
New York provision is more specific in its application, but establishes stricter
standards of responsibility and provides defenses only for accomplices. See
Study Draft comment.

*“[TThe amount or degree or character of the negligence to be proven in a
criminal case is gross negligence . . . ‘Gross negligence' is to defined as ex-
acting proof of a wanton or reckless disregard for human life.” United States v.
Pardce. 368 F.2d 368, 374 (4th Cir. 1968) (citation omitted).

*18 U.S.C. § 1112(a).
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capital punishment. The violently moved killer is beyond such calcu-
lations. Therefore, considerations of humanity and “economy in pun-
ishment” call for mitigation.

Existing Federal law is, however, defective in several respects. The
“sudden quarrel or heat of passion” formula may have been adequate
when all murder was punishable by death, but it is too loose in the pres-
ent day legal context. One who intentionally and coldbloodedly kills
another with whom he is quarreling is a proper candidate for a murder
conviction, “Heat of passion” is an antique phrase misleading to a jury
without qualifications about what caused the passion, which the courts
have read into the statute. On the other hand, the judicially created
rules need revision too. They too narrowly circumscribe the admissible
provocations as follows:

() Words, it is said, cannot constitute sufficient provocation.
Thus racial slurs, sexual taunts, reflections on the chastity of wo-
men relatives and the like, are apparently excluded, regardless of
the passion they arouse.’

(b) It appears that misdirected, passionate reaction, resulting
in the death of somebody other than the provoker, does not
mitigate.®

(c) It appears that deeply felt affronts such as seduction of a
sister, betrayals in friendship, and the like, however violent and
blinding the reaction to the affront, do not count.®

(d) Powerful but delayed reactions seem to be excluded by a
requirement of impulsive and immediate response: thus the man

T 4Tt is well settled by the authorities that mere words, however aggravating
are not sufficient to reduce the crime from murder to manslaughter.” Allen v.
"nited States, 164 U.S, 492, 497 (1896).

s “[The passion] must spring from some wrongful act of the party slain at
the time of the homicide . . .” Colling v. United States, 150 U.S. 62, 65 (1893).

* E.g., in Andersen v, United States, 170 U.S. 491 (1898), affirming the murder
conviction of a erewman who had killed a ship’s officer, the Supreme Court up-
held a ruling of the trial court refusing to admit evidence of events prior to the
day of the killing. The Supreme Court stated :

[N]o overt act on the mate's part provoked the evil intent with which
Andersen sought him out on this occasion {the time of the killing]. ...
We are not insensible to the sunggestion that persons confined to the
narrow limits of a small vessel, alone upon the sea, are placed in a
situation where brutal conduct on the part of their superiors, from
which there is then no possible escape, may possess special circum-
stances of aggravation. But that does not furnish ground for the par-
ticular sufferer from such conduct to take the law into his own hands
.. .7 (170 U.S. at 509).

Ct. Fisher v. United States, 328 U.S. 463 (1946). The Supreme Court upheld the
first degree murder conviction of a man who was mentally deficient, but not
legally insane. Mr. Justice Frankfurter, dissenting. contended that insufficient
consideration had been given to the effect of the deceased’s provocation upon
the defendant.

On the fatal morning. Miss Reardon told Fisher that he was not doing the
work for which he was being paid, and in the course of her scolding
called him a “*black nigger"”. This made him angry—no white person, he
claimed, had ever called him that—and he struck her. She ran scereaming
towards the window in the back of the room ... The importance of the
screaming is a key to the ‘tragedy. It is difficult to disbelieve IMisher’s
account that he never wanted to kill Miss Reardon but wanted only to
stop her screaming. (328 U.S. at 479) (dissenting opinion).
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who is put in a passion by “brooding™ over his affront is excluded
from mitigation.®

In addition, the traditional rule describes the emotional state neces-
sary for mitigation in psychologically unrealistic terms. It is said that
the offender must be so aroused as to be “beyond the control of reason”
or “unable to resist the impulse.” 1! Few psychiatrists could testify
honestly and confidently on such an issue. )

In place of these arbitrary limitations, the proposed draft substitutes
a more flexible test of extreme emotional disturbance for which there
is some excuse. Note that it is not the homicide that is excusable (it
remains, in fact, a grave felony although punishable by lesser penal-
ties) but the emotional disturbance. The reason for requiring that the
disturbance be excusable is to exclude situations where the offender has
culpably brought about his own emotional state, for example, by drugs,
by sexual aggression, by involving himself in a crime which is itself
the cause of his excitement.

Further, the Model Penal Code formulation for manslaughter—a
homicide “committed under the influence of extreme mental or emo-
tional disturbance, for which there is reasonable explanation or ex-
cuse” *—has been modified in the proposed draft by deleting reference
to “mental” disturbance for which there is reasonable “explanation.”
We do so precisely in order to eliminate from the class of intentional
killers whose culpability may be mitigated those who calculate that
some grievance can be redressed by a calmly premeditated killing or
by assassination. We would confine the lesser culpability for man-
slanghter to those who, when they kill, act under extreme, overwhelm-
ing emotion, those who are at the time on the border line of rationality”

8. Negligent Il omicide.—As pointed out in paragraph 6, above, Fed-
eral law does not have a distinct offense of negligent homicide, Negli-
gent behavior leading to death is, however, proscribed in special homi-

¥ Andersen v. United States, 170 1.8, 481, 510 (1898) :

The law in recognition of the frailty of human nature, regards a
homicide committed under the influence of sudden passion, or in hot
blood, produced by adequate cause, and before a reasonable time has
elapsed for the blood to cool, ns an offense of a less heinous character
than murder. But if there be sufficient time for the passions to subside,
and shaken reason to resume its sway, no such distinction can Le enter-
tained.

In Bell v. United States, 47 F.24 438 (D.C. Cir. 1931), the woman with whom
defendant had lived for over a year returned to her first husband. The defendant
loved her. Shortly after she left him, he drove to her office. confronted her when
she was alone, and shot her. The Court held that these facts did not warrant
consideration of n manslaughter charge,

®eAn unlawful killing in the sudden heat of passion—whether produced by
rage, resentment, anger, terror or fear—is reduced from murder to manslaughter
only if there was adequate provocation. sueh as might naturally induce a reason-
able man in the passion of the moment to lose self control and commit the act on
impulse and without reflection.” Awstin v. United States, 382 F.2d 129, 137 (D.C.
Cir. 1967).

“The rule is that provocation, in order to be sufficient, must be such as is cal-
culated to produce hot blood, or irresistible passion in the mind of a reasonable
man or of an average man of ordinary self-control.”” Hart v. United States, 130
F.2d 456, 458 (D.C. Cir. 1942).

** MopEL PENAL CopE § 210.3(1) (P.O.D. 1962) [emphasis added].
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cide statutes: 18 U.S.C. § 1716 (death resulting from the mailing of
poison or other dangerous articles) ; 18 U.S.C. §§ 832, 833, 834 (death
resulting from the shipment of explosives or other dangerous articles
in interstate commerce) ; 18 U.S.C. § 1115 (death resulting through the
negligence of ship’s officers). A negligent homicide in the latter two
instances is presently punishable by up to 10 years’ imprisonment : one
who causes death through the mailing of a dangerous article is punish-
able, under 18 U.S.C. § 1716, by death or life imprisonment. Further,
manslaughter as presently defined in 18 U.S.C. § 1112 embraces both
reckless and negligent homicide without penalty distinction. By the
proposed statutes, penalties will be distinguished in accordance with
whether the crime was reckless or negligent. Negligence is defined in
the general part of the proposed new Code so as to make clear, as 18
U.S.C. § 1112 does not, that criminal negligence requires gross negli-
gence, t.e., a substantial and not merely a marginal default such as
suffices for civil liability.

9. Misdemeanor-Manslaughter Rule Repealed.—Section 1112(a) of
Title 18 defines involuntary manslaughter to include killing resulting
from “an unlawful act not amounting to a felony” or from performance
of a lawful act “in an unlawful manner . . . which might produce
death.” In other words, the section purports to extend manslaughter
liability quite beyond the bounds of negligence or behavior which
unreasonably risks life. If taken at its fact value,’* this would wholly
undermine the distinction between civil and criminal liability. Every
person who drives a car in an “unlawful manner,” ¢.e., in violation of
any provision of the motor vehicle code, would become guilty of man-
slaughter were he involved in a fatal accident, whether or not his
behavior could be considered negligent or reckless. In some instances,
a fatal aceident would make a man guilty of a felony, although apart
from the death he would have been guilty of no crime at all. This would
be so, for example, where defendant operated a machine other than
an automobile in a manner violating a valid civil regulation, or in a
careless manner sufficient to give rise to civil liability,

10. Disposition of Special Il omicide Statutes—The special homicide
laws would be repealed. They are useful only for jurisdictional pur-
poses, both investigative and prosecutive, and beyond that provide for
penalties and definitions of culpability inconsistent with each other

2 It has not been: “[M]ore is necessary to establish the regulation-violation as
an unlawful act essentinl to sustain a conviction of inveluntary manslaughter
under 18 U.S.C. §1112. We do not agree with the government’s contention that
any unlawful nct proximately causing the death is sufficient to fulfill the
demand of the statute that death be the result of an unlawful act. . . . Doubt-
less {the trial court] was of the opinion, and not illogically, that under the facts
of the case the [defendant’s] wrong way driving in itseif proved the knowingly
and needlessly doing of an act in its nature dangerous to life, or a wanton or
reckless disregard for human life; therefore, potential danger or recklessness was
not made an issue by the evidence. Nevertheless, we think resolution of this ques-
tion should have been left to the jury. For this determination the jury would be
told to measure the conduct of the defenadant againsi all of the existing circum-
stances and determine therefrom whether what he did was in its nature dangerous
to life or grossly negligent.” United States v. Pardee, 368 F.2d 368, 373, 375 (4th
'ir. 1966).
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and with the homicide provisions.* They perform no useful function
if the general homicide statute, including a propertly comprehensive
jurisdictional base, is properly drafted. For example, 18 U.S.C. § 1115,
which provides a maximum of 10 years where death results from mis-
conduct in the operation of a vessel, is too severe as respects misconduet
where injury was not foresceable, and not severe enough where the
misconduct was reckless, manifesting extreme indifference to the value
of human life. Also, its provisions with respect to liability of an
owner, charterer, efe., will be covered by a proposed general section
on accessories and other accomplices. If there were any special virtue
in 18 U.S.C. § 1115. its principle would have to be extended not only
to air and surface carriers but to innumerable other situations in
modern life where industrial and military research and operations
entail high risks. It is notable that the operating misconduct dealt with
under 18 U.S.C. § 1115 is not punishable at all if death does not result.
This deficiency in the law will be corrected by a proposed statute
dealing generally with activities endangering life. . .
Section 34 of Title 18 authorizes capital punishment or life imprison-
ment where death results from any of a long list of offenses that may
be collectively described as sabotage of air and motor carriers, It 1s
submitted that the section adds nothing useful to the proposed homi-

" The special homicide statutes, for the most part, serve only to needlessly
specify various instances in which the Federal jurisdiction will be invoked in
homicide case. See discussion in paragraph 11, infra. Most Federal homicide pros-
ecutions are for crimes committed within the Federal territorial and maritime
jurisdiction, i.e., under chapter 24 of the District of Columbia Code (D.C. CoovE
AxN. §§22-2401 2405 (1967) ), Indian reservations, military bases, Federal pris-
ons, and ships on the high seas. Beyond this there are some prosecutions for
homicides of Federal law enforcement officers : however. though assaults on such
officers occur with some frequency, the killing of Federal agents is quite rare.

Other homicides which can be prosecuted Federally include any killing of the
President or Vice President (18 U.S.C. § 1751) ; death resultnig from the mailing
of poisons or other dangerous articles (18 U.S.C. § 1718) ; death resulting from
shipment of explosives or other dangerous articles in interstate commerce (18
U.S.C. §§832, 833, 837); death resulting through the negligence of persons
charged with caring for the safety of a ship (18 U.S.C. § 1115) : death occurring
as a result of deliberately wrecking or damaging a motor vehicle, airplane, or
train used in interstate commerce (18 U.S.C. §§ 34, 1992) ; the death of a kid-
napped person (18 U.S.C. § 1201) ; and killing during the commission of a bank
robbery (18 TV.S.C. §2113(e)). Though homicide prosecutions under these
statutes are quite infrequent, the staiutes provide important jurisdictional bases
for the use of Federal investigative facilities. For example, investigations of
suspicious airplane crashes—a type of investigation which would be difficult for
a local law enforcement agency to conduct—are invariably undertaken by Federal
authorities.

Further, some notable Federal prosecutions for negligent homicide have arisen
from ship disasters. E.g., United States v. Van Schaick, 134 F. 592 (S.D. N.Y.
1004), concerned a fire aboard the excursion boat General Slocum in the FEast
River of New York in which 900 victims, mostiy children, died; it was charged
that the ship lacked proper life preservers United States v. Abbot. SO F.2d 166
(2d Cir. 1937), concerned the Morro Castle fire, when 100 persons died ; the crew
was able to board lifeboats but some passengers were not.

It might be nlso noted that the killing of persons trying to exercise constitu-
tional or Federally protected rights has been prosecuted Federally, though the
prosecution is based on a violation of a civil rights statue (18 U.S.C. § 241),
rather than a homicide.provision; legislation currently under debate in Congress
(H.R. 2516) would explicitly extend homicide jurisdietion to this area.
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cide draft and should be repealed. It is a special instance of the felony-
murder rule discussed in paragraph 5, above. .

Similar considerations apply to section 1992 of Title 18 (death in
railroad sabotage). It shouldp be repealed.

Section 2112(e) of Title 18 deals with death in the course of a bank
robbery. It is probable that this provision like others noted above,
was basically intended to confer Federal jurisdiction over the homicide
to parallel the Federal jurisdietion assumed over the bank robbery.
We propose to deal with the jurisdictional issue directly in a separate
provision. Accordingly, 18 U.S.C. § 2112(e), with its anomalous sen-
tencing and felony-murder provisions, should be repealed.

11. Federal Jurisdiction—Federal jurisdiction over homicide has
been exercised and is in force in the following situations:

(a) within the special maritime and territorial jurisdiction:

(b) when death results from sabotage, or certain cases of reck-
less or negligent destruction of *Federal™ transportation facilities:

(c) when the vietim is the President of the United States, the
Vice President, or successors to the office;

(d) when the victim is engaged in performing Federal
functions;

(e) when the victim was killed “on account of the performance
of his official duties:”

(f) when death oceurs in connection with a federally punish-
able bank robbery.

It is proposed to extend Federal jurisdiction of homicide to the
following situations:

(2) when death occurs in connection with any Federally punish-
able robbery or burglary, for example, of a Post Office or under
the Antiracketeering Act (18 U.S.C. § 1951) :

(b) when death oceurs in connection with any Federally punish-
able obstruction of justice. for example, intimidating witnesses
and jurors (18 U.S.C. § § 1503 and 1505) :

(¢) when death ocewrs in connection with Federally punishable
conspiracies against civil rights ** (18 U.S.C. § 241). ‘

1t should be observed that the recommended extensions would sim-
ply provide homicide jurisdiction where Federal jurisdiction already
exists for what amounts to assault, /.e., the intimidations involved in
robbery, extortion, threatening witnesses, coercing electors. ete. It
seems anomalous to make lesser offenses a Federal responsibility while
entrusting the gravest and most difficult cases exclusively to the States,
Perhaps the principle could he stated as broadly as:

(d) when the death oceurs in connection with any other Federal
(offense) (crime of violence).

¥ Federal jurisdiction now exists over homicides occurring during an offense
defined by the Civil Rights Act of 1968 (18 U.8.C. § 245).



COMMENT

on

ASSAULTS, LIFE ENDANGERING BEHAVIOR, AND
THREATS:
SECTIONS 1611-1616
(Stein; Apr. 10, 1968)

1. Background; Present, Federal Law.—Criminal “assault” is not
defined by the existing Federal Criminal Code, just as the crime Is
undefined in the majority of State Criminal Codes. Section 113 of Title
18 simply states the punishment for anyone who is “guilty of an
assault” within the special maritime and territorial jurisdiction of the
United States. The penalties range from not more than 3 months’ im-
prisonment for assault “by striking, beating, or wounding,” to crimes of
aggravated assault which are felonies. The three types of assault are
() assault with intent to commit murder or rape (imprisonment up to
20 years), (b) assault with intent to commit any other felony (up to
10 years’ imprisonment), and (c) assault with a dangerous weapon,
with intent to do bodily harm (up to 5 years’ imprisonment). Addi-
tionally, “maiming™ (the common law crime of *mayhem”) is pro-
seribed by 18 U.S.C. § 114, That crime is defined as the cutting, biting,
or slitting of the nose, ear, or lip; or the cutting out or disabling of the
tongue: or the putting out or destroying of an eye: or the cutting off or
disabling of a limb or any other member: or the throwing of scalding
water, corrosive acid, or caustic substance upon anyone, with intent to
maim or disfigure.

Absent statutory definition of “assault.,” existing Federal law rests
on common law definitions of the erime. At common law, actually
striking or unlawfully touching another person is termed a “battery”;
an attempt to commit the “battery”™ would be *“assault.” Assault
includes:

An attempt. with force or violence to do a corporal injury to
another; and may consist of any act tending to such corporal
injury, accompanied with such circumstances as denotes at
the time an intention, coupled with present ability, of using
actual violence against the person.?

But “assault’” can also be committed ““‘merely by putting another in
apprehension of harm, whether or not the actor actually intends to
inflict, or is capable of inflicting that harm.” * Thus, one can commit
an assault on a person simply by pointing a gun at him and putting
him in fear, even if the gun is not loaded.?

In present Federal law, the term “assault” refers both to assault and
to battery, as in 18 U.S.C. §113(e) (“assault by striking, beating,

! Guarro v. United States, 237 F.2d 578, 580 (D.C. Cir. 1956).
2 Ladner v. United States, 358 U.S. 169, 177 (1959).
? Price v, United States, 156 F. 950 (9th Cir. 1907).

(833)
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or wounding”). The crime of assault, therefore, has three aspects:
(a) the commission of acts which actually inflict injury upon another,
(b) the commission of acts in an effort to inflict injury upon another
which, however, do not succeed (shooting and missing, for example),
and (c) the commission of acts in order to put another person in fear,
even though there is no real intent. to injure him. s presently defined,
the crime of assault need not involve violence or the threat of violence.
The touching of another for sexual purposes—a stolen kiss, perhaps,
or a homosexual advance—constitutes assault.*

In addition to the basic Federal assault statute, 18 U.S.C. § 113,
there are a good number of other statutes in the Federal Code dealing
with assault.® These other statutes define jurisdiction and punishment,
not the crime. Typiecal is 18 T.S.C. § 111, punishing anyone who
“forcibly assaults, resists, opposes, impedes, intimidates, or interferes
with [a Federal officer or emplovee] while engaged in or on account
of the performance of his official duties. . . .”" Aside from assaults on
Federal soil, this is the most common type of assault in the Federal
jurisdiction. Other Federal statutes in the area of criminal assaults
proscribe the commission or threat of “physical violence™ or doing acts
with an “intent to injure.” ¢

2. Grading.—There are absurd inconsistencies of punishment result-
ing from the hodgepodge of-Federal statutes dealing with assaultive
behavior. At present, maiming is punishable by up to 7 years’ im-
prisonment (18 T.S.C. § 114). But an assault on a public officer, re-
gardless of the injury actually inflicted, is punishable by only 3 years’
imprisonment if no dangerous weapon is used, and up to 10 years’ im-
prisonment if a dangerous weapon is used (18 U.S.C. §111). Im-
prisonment up to 10 years is the maximum present penalty for a civil
rights assault (18 U.S.C. § 241). But assaults on witnesses in Federal
courts and administrative proceedings can be punished by 5 years’
imprisonment as a niaximum (18 U.S.C. § § 1503, 1505). And an as-
sault on a server of Federal process can lead to but 1 year's imprison-
ment (18 U.S.C. § 1501). On the other hand, if any injury results
from the wrecking of interstate transportation facilities or from an
attack on the operator of the facilities, the crime may be punished with
up to 20 years’ imprisonment (18 11.S.C. § § 32, 33, 1992, 2275). And
an assault on a person during the commission of a bank robbery can
lead to 25 years’ imprisonment (18 U1.8.C. § 2113(d) ). Any assaultona
crewmember of an airplane, including a stewardess, while the plane
is in flight ean be punished by 20 years’ imprisonment (49 U.S.C.
§ 1472). An assault on the President of the United States, however, is
punishable by a maxiimum of 10 years’ imprisonment, regardless of the
extent of injury (18 U.S.C. § 1751(e)). Further, one who “obstructs,
delays, or affects commerce” by robbery or extortion and “commits or

t4 . [N]Jon-violent actions involving sexual misconduct may constitute as-
saults. In such a case, ‘threat or danger of physical suffering or injury in the
ardinary sense is not necessary. The injury suffered by the innocent victiimm may
be the fear, shame, and mental anguish ciused by the assanlt.”” Guarro v, United
States, 237 F.2d 578, 580 (D.C. Cir. 1956), quoting Beausolicl v. United Stales,
107 F.2d 292, 206-297 (.C. Cir. 193M).

® The statutes are described in the appendix, infra. ¥ee paragraph 6, infra.

*E.g.. 1R U.K.C. § 97 (transportation of explosives with intent to injure):
18 U.8.C. §1716 (mailing injurious articles, with intent to injure); 18 U.S.C.
§ 1951 (interference with interstate commerce by violence); 18 U.S.C. § 1952
{traveling or using communications facilities for the purpose of committing a
“crime of violence” to further gambling or certain other unlawful aetivities).
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threatens physical violence™ in furtherance thereof is punishable by
up to 20 years’ imprisonment (18 U.S.C. § 1951), but one who “travels
in interstate or foreign commerce” to “commit any crime of violence”
to further certain unlawful activities (gambling, prostitution. efe.).
risks but 5 vears of Federal imprisonment (18 U.S.C. § 1952).

It is suggested that these unreasonably inconsistent penalties be
eliminated. .\ racketeer who travels across the country to beat up,
maim. or torture a person in order to take over local gambling opera-
tions commits as serious a crime as a gangster who beats up a truck-
driver to further some extortionate plan. It is proposed that the differ-
ent circumstances be treated for what they are—bases for jurisdie-
tion—and not for differentiating the available maximum penalty.

In the draft, assault is graded as either a Class C felony cr a misde-
meanor, depending on the nature of the injury inflicted. risked, or
threatened. There will be assaults punishable more severely, but these
will be punished as attempted murder or rape, or as composite crimes,
such as robbery or extortion. Perhaps, however, any intentional inflic-
tion of a crippling injury upon another should be graded as a Class B
felony, regardless of whether robbery, rape or another crime was
intended.

3. Assault; Actual Infliction of Injury.—Sections 1611 and 1612 de-
fine assault as “causing™ bodily injury. Therefore, the crime of assault,
as defined in the draft, refers only to the completed battery: other as-
saults are dealt with either as separately defined erimes of menace gv
endangerment, or as attempted assault. :

Under section 1611 infliction of bodily injury is a misdemeanor. If
the injury is serious, the crime is a felony under section 1612. There is
no reason to distinguish, as present Federal law does, between a serious
injury resulting from a severe beating (now merely a misdemeanor
under 18 U.S.C. §113(d)) and injury resulting from an act of
maiming,

In present Federal law, reckless infliction of injury is punishable on
the same level as intentional inflict of injury.” The draft vetains
this rule. This concept may seem harsh when applied to statutes which
would distinguish between felonious and simple assault in accordance
with whether or not serious injury was inflicted. The distinction is most
meaningful when one intended or knew he was inflicting serious injury.
A distinetion between reckless behavior which leads to serious injury
and reckless behavior which, through fortunate happenstance, does
not, may seem too small to punish the former as a felony and the latter
as o misdemeanor.

The distinction between felony and misdemeanor, however, is made
to depend upon result, rather than upon the defendant’s behavior.? We

"“The law has regard for personal safety and human life and if one with
reckless indifference to results injures another it holds him to have intended the
consequences of his act and treats him as if he had done an intentional wrong.”
Fish v. Michigan, 62 F.24 639, 661 (Gth Cir. 1933).

" Present law does make such distinctions. E.g.. 18 U".S.C., § § 832 and 833 pro-
scribe the transportation of explosives or other dangerous items in a common ear-
rier or in violation of ICC regunlations. One who violates the statutes may be im-
prisoned by up to 1 year’s imprisonment, but if death or bodily injury results from
the violation he may he imprisoned up to 10 years. But ¢f, 18 U.S.C. § 1716, pro-
“eribing the malling of dangerous items; violution of this rection is punishable
by up to 1 year's imprisonment. However, if one mails such items, intending to
Kill or injure another or to damage property. he may be punished by up to 20
years' imprisonment,
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cannot avoid basing some statutes on result: measurement of a per-
son’s misconduct is clearest when one sees the actual results, Reckless
homicide statutes, for example, necessarily depend on whether a person
lives or dies. The draft deals similarly with assault. However, reckless
behavior is also dealt with separately, in a reckless endangerment
statute, in which reckless conduct generally is punishable as a misde-
meanor, but extreme recklessness is made felonious, regardless of
whether injury is actually inflicted.

Negligent infliction of injury is, under section 1611, punished as a
misdemeanor if a weapon is used. The draft here is designed to dis-
courage improper handling of weapons. Negligence in handling weap-
ons is especially culpable because the potentiality of danger is manifest.
Further, under section 1612, as in present Federal law (18 UU.S.C.§
113(c)), knowing use of a dangerous weapon against another is a
felony, regardless of the nature of the injury actually inflicted.

The proposed definition of simple assault does not include the old
assault concept. of “offensive touching.” This type of “assault,” where
bodily injury is neither intended nor inflicted, generally arises as a
punishable act only in cases of sexual offense. Such cases should be
dealt with in the area of sexual offenses, rather than in crimes in-
volving personal injury, so that necessary differentiations concern-
ing those convicted can be made for treatment and statistical purposes.

4. Reckless Endangerment.—An unsuccessful effort to injure some-
one is properly handled, as under existing Federal law, as a form
of assault.? \\ separate statute, however, is needed to cover reckless risk
of serious injury. Section 1613 defines a crime of “reckless endanger-
ment,” distinguishing between extreme recklessness risking life and
recklessness risking serious injury.

Recklessness so extreme as to “manifest extreme indifference to
human life” is made a felony. Such extreme recklessness would be in-
dicated by recklessly risking the lives of a number of persons—shoot-
ing aimlessly into a crowcf for example, pr damaging an airplane.
Such acts manifest, at least, gross moral impairment. Or it would be
indicated by behavior which creates so high a probability of a per-
son’s death that for ordinary, reasonable people the proper inference
would be that the person intended the consequence or knew it. would
follow. One who shoots in the direction of another person but misses, or
mails to him an explosive device whiech fails to go off, would be guilty
of reckless endangerment, if not attempted murder. The defendant
would be guilty of a Class C felony, and not the higher crime, if evi-
dence of intent to kill is lacking. {™nder the draft, lesser instances of
recklessness are misdemeanors. .

It would not be necessary that the defendant actually place another
in danger in order to be guilty of reckless endangerment. The pro-

® An unsuccessful attempt to hurt someone seriously, but not to kill him
(e.g.. throwing acid at another, and missing) is an aftempted assault, Attempted
aggravated assault will be either a Class (¥ felony or a misdemeanor, depending
on how close the assaultive acts come to actually injuring a person (section 1001).
Thereupon, when a weapon is directed against a person under circumstances in-
dictating “an intent or readiness to inflict serious bodily injury” (section 1612
(1) (b)) the offense is a felony.
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posed statute deals with prospective risks, as do statutes in present
Federal law dealing with certain types of reckless behavior.’

5. Terrorizing and Menacing.—Sections 1614 and 1616 are intended
to cover that area traditionally considered “assault,” in which a per-
son is deliberately put in fear, regardless of whether the defendant may
actually intend bodily harm."" The threat may be a prank, or may be
made in anger; while there may be no intent to inflict actual injury,
such acts ean be intended tq cause fear.’* Such deeds have been tradi-
tionally punishable as misdemeanors.

But there can be deeds deliberately designed to instil]l fear in a large
number of people, or to so affect un individual as to disrupt normal
life patterns. In short, the proposal conceives of a type of assault, in
form of threat. which warrants more than a misdemeanor punishment,

Present Federal law already recognizes that some forms of threat
can be quite serious. Section 871 of Title 18 punishes. by up to 5 years’
imprisonment, the making of threats against the President or Vice
President. Sections 876 and 877 of Title 18 proscribe the mailing of
communications to any person threatening to injure that person or
another; this crime, too, 1s punishable by up to 5 years' imprisonment.
These laws make no distinction, however, between the relatively harm-
less expression of anger and a threat more serious in its impact.®® The
proposed statutes would permit differentiation between a serious and
a relatively minor threat against an individual.

Insofar as public inconvenience is concerned, present law not only
recognizes the seriousness of making threats against the President, but
also proscribes such deeds as making false reports that there are bombs
planted in public buildings (18 UL.S.C. § 837(d)), or in airplanes,
trains, ships and the like (18 U.S.C. § 35 see also 49 U.S.C. § 1472(m)).
As in present Federal law, it is the making of such threats that will be
illegal under the proposed statute, regardless of whether the de-
fendant actually plansto carry out the threat.*

¥ E.g., 18 U.S.C. §§ 832 533, 1716, discussed swpra, note 8. “Common to all of
these statutes is a legislative judgment that the specified conduet entails a
serious risk to life or limb, a risk out of proportion to the possible utility of the
conduct.” Mobper PENAL CobE § 201,11, Comment at 8 (Tent. Draft No. 9, 1959).

""These provisions are not intended to cover threats motivated by another
criminal purpose, such as robbery, extortion, or blackmail, which will be denlt
with separately.

¥'As in pointing an unloaded gun; sce note 3, supra. Remote or merely verbal
threats are excluded from the menacing statute by requiring that the vietim be
menaced with imminent serious injury.

BE.g., in Michaud v, U'nited States, 350 F.2d 131 (10th Cir. 1965), and Pierce v.
United States, 365 F.2d 202 (10th Cir. 1966), it might appear that threats made
against the President were onec-time-only, stupid and reckless pranks, while in
Reid v, United States, 136 F.2d 476 (5th Cir.), cert denied, 320 U.8. 775 (1943),
the evidence indicated that the defendant's threats against the President were
constant, consistent, and motivated by real political hatred. Both types of threats
may bhe considered “‘reckless,” at least, and any threat, even a prank, which
could cause serious disruption or inconvenience may be prosecuted as a form of
terrorizing. If, however, a foolish prank produces or threatens no real incon-
venience, it would not he a crime under the proposed draft.

Y E.g., Michaud v. United States, 350 F.2d 131 (10th Cir. 1963). and Pierce v.
UUnited States, 365 F.24 292 (10th Cir. 1966), discussed at note 13, supra. If
evidence indicates that there were plans actually to carry out the threat, the
crime could be prosecuted as an attempt or conspiracy to do whatever deed
was planned.

38-881 O—70—pt. 2—98



838

6. Federal Jurisdiction; Disposition of Special Assault Statutes.—
As indicated by the table of Federal statutes in the appendix, infra, a
good number of Federal statutes deal with assaultive conduct. These
special statutes, like the special homicide statutes, are useful only for
jurisdictional purposes; beyond that they are inconsistent in penalties
and definitions of culpability and sometimes unduly limited in scope.
They can be eliminated when a comprehensive jurisdictional statute
is drafted.

Section 111 of Title 18 deals with those who “assault, resist, oppose,
impede, intimidate, or interfere with” certain specified Federal public
servants.?® To the extent that these officials are injured, endangered,
or menaced, their assailants can be punished under the provisions of
the proposed chapter. But the interest in punishing assaults on these
officials goes beyond protection of the individual from injury; the gov-
ernment has a special interest in “assur[ing] the carrying out of Fed-
eral pullﬁ)oses and interests,” ** Conduct not amounting to an assault,
or assaultive conduct substantially interfering with government op-
erations, will be punishable under provisions in chapter 13 of the new
Code, dealing with resistance to and obstruction of justice, legislation,
and Federal functions.

Section 913 of Title 18 proscribes arrests or searches by a person
under the guise of being a Federal officer. Since there is a Federal
interest in protecting Federal credentials, this jurisdictional basis
could be extended to assaults as well as other serious erimes commit-
ted under purported Federal authority.

Additionally, as proposed in the commentary on homicide, homicide
jurisdiction should be made coextensive with assault jurisdiction,
thereby assuring that foreign diplomats and officials, witnesses in Fed-
eral proceedings and con ional inquiries, and other persons pres-
ently protected by Federal law shall be federally protected from attack
regardless of whether they live or die.

Finally, consideration might be given to extending Federal jurisdic-
tion over crimes of reckless endangerment to cover serious injuries re-
sulting from any, or specified, regulatory offenses. At present, this
would include offenses such as the reckless transportation of explo-
sives or other dangerous items, or the reckless mailing of such items.
(See paragraph 4, supra.) This might be done by a statute conferring
jurisdiction when injury is caused by conduct prohibited by any crimi-
nal provision—or specified criminal provisions—of the Federal law.

* The list of public servants covered, it may be noted, is overly specific and
incomplete. Officials such as cabinet members and military officers are not cov-
ered, Each time a governmental reorganization takes place, the list becomes out-
dated. It would seem to be much better simply to apply Federal jurisdiction to
all cases where a Federal employee is attacked in the course of or on account
of his duties. '

* Ladner v, United States, 358 U.S. 169, 176 (1958). *‘Clearly,” the Supreme
Court commented with respect to this statute, “one may resist, oppose or impede
the officers or interfere with the performance of their duties without placing them
in personal danger.” Id.
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COMMENT
on

CRIMINAL COERCION: SECTION 1617
(Staff, Stein; September 25, 1968)

1. Background : Present Federal Law.—The proposed provision
combines several present sections dealing with forms of threat that
warrant criminal punishment. The most serious forms of threats will be
appropriately covered in separate provisions. Terroristic threats to
bodily security, for example. are dealt with in the proposed assault pro-
visions; such threats are criminal regardless of motive. Threats made
to obtain money, property, or services will be dealt with in extor-
tion provisions; threats made to obtain sexual satisfaction consti-
tute rape; threats against government officials. jurors, efe.. designed
to influence their conduct may be dealt with as forms of obstruction
of justice. In the provision now proposed, however, we provide a catch-
all for miscellancous situations where the nature of the threat or the
object. of the threat might not alone be enough to warrant eriminal
penalties, but in combination be serious enough to call for sanctions.

At present, the subject is dealt with primarily by 18 U.S.C. §§ 873
(“blackmail™), 875 (“interstate communications™), 876 (“mailing
threatening comunications™), and 877 (“mailing threatening com-
muniecations from foreign country™).! The blackmail statute proscribes
any demand or receipt “of money or other valuable thing” under “a
threat of informing, or as a consideration for not informing, against
any violation of any law of the United States.” The other cited provi-
sions, insofar as relevant here, proscribe threats “to injure the property
or reputation of the addressee or of another or the reputation of a de-
ceased person or any threat to accuse the addressee or any other per-
son of a erime™ with intent to “extort any money or other thing of
value.” Imprisonment of up to 1 year may be imposed for violation of
18 U.S.C. § 8737 up to 2 years for violation of the quoted L)rovisions of
18 Tr8.C. $§ 875, 876. and 877, In addition, 18 TT.S.C. § 872 proscribes
acts of extortion by Federal oflicers or employees. but it seems to be
limited. in its terms. to extortion of money or property.

Though the present statutes primarily cover demands for property:.
the phrase “thing of value” has heen interpreted to include matters that
do not involve ready pecuniary measurement. For example. a person

* Title X of the recently enueted Omnibus Crime Control and Rafe Streets Act,
Pub. [ No. 90-351, 82 Rtat. 197 (1968), added a provision to the Distriet of
Columbia Code making it criminal to threaten to “kidnap any person or to injure
the person of another or physically damage the property of any verson or of
another person” and to “transmit . . . any communication containing any threat
to injure the property or reputition of the recipient or of another or the repu-
tation of a decensed person or any threat to accuse the recipient of the com-

municiation or any other person of a crime. . . .” D.C. CobE ANN, § 22-2306-07
(1968).
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may “blackmail” another in order to obtain a job.? So, too, he may put
pressure on another in order to obtain an unlawful competitive ad-
vantage.? Federal prosecutions have also arisen in cases concerning
threats of both economic and physical harm made for the purpose of
securing managerial control of a prizefighter,® and threats made to a
prosecuting witness for the purpose of preventing the witness from
testifying.’

2. Substantive Provisions; Scope of Prohibited T hreats—Criminal
coercion, as defined, may be considered both as a type of assault
(threats) and a type of unlawful restraint, since it concerns depriva-
tion of a person’s freedom of action. Definition of this erime, therefore,
is included in the chapter of the proposed Code dealing with crimes
aﬁainst the person. The proposed “coercion’ provision works no great
change from existing law. The breadth presently given to the meaning
of “thing of valpe” in Federal courts probably makes existing law
equally comprehensive with our proposa}. We are, then, basically com-
bining present sections dealing with such offenses, perhaps marginally
broadening the threats covered—for example, threats to “expose a
secret” as well as “publicize an asserted fact” tending to injure reputa-
tion or credit are explicitly made criminal—and articulating defenses
that would probably be recognized under present law either through
prosecutoriarf discretion or judicial decision if the question arose.

Under the present statutes, the prosecution must prove an “intent to
extort . . . athing of value” when a criminal threat to ruin reputation
or accuse another of a crime is alleged. The proposed statute replaces
the vague reference to “thing of value” and applies to any compelled
conduct.®

There are, of course, many tygs of common threats designed to com-
pel conduct which ought not be punishable at all. For example: “I
won’t marry your daughter unless you give us a house:” “Give me a
partnership, or else I'll go into business competing with you;” “Admit

* In United States v. Smith, 228 F, Supp. 345 (E.D. La. 1964), an indictment for
blackmail, charging a union representative with threatening to disclose a com-
pany's fraud unless certain discharged employees were reemployed, was upheld.

3¢f. United States v, Miller, 340 ¥.2d 421 (4th Cir. 1965), in which defendant
bribed a government officer in order to maintain an advantageous business con-
cession on governmental property. The defendant claimed that he was “extorted”
by the official. The court found no extortion in this case, though it noted that. in
some cases, the threat of economic harm can be extortion.

* Cardbo v. United States, 314 F.2d4 T18 (9th Cir. 1963), cert. denied, 377 U.S.
033 (1964). Threats, both economic and physical, were made by the defendant
who was seeking control of a boxing champion, apparently as part of a scheme
to control the sport on the West Coast. Defendant was convicted of racketeering
(18 U.8.C. § 1951).

" Though the memorandum opinion does not discuss the matter, this was an-
parently the motive behind the threats for which defendant was convicted in
Friedman v. United Stuates, 190 F.2d 364 (6th Cir.), cert. denicd, 342 U.S., 825
(1951)."

¢ If one compels another to engage in criminal conduct. however, the crime of
the person compelling the action will be more than “criminal coercion.” Acting
to compel another to commit a crime itself may constitute an attempt to commit
the erime (or a solicitation). See the draft definitions of “attempt™ and ‘“‘solicita-
tion.” If the crime is completed by the person compelled to do so. the person ¢om-
pelling its commission would be equally culpable as an accomplice. See alsn
Professor Weinreb's discussion of causation in the comment on basis of eriminal
Ifability ; culpability ; and causation.
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my son to the law school, or T'll change my will.” The scope of a
criminal coercion statute must, therefore, be carefully limited. The
requirement that the threat be with “intent to compel™ another works
some limit on the scope of the proscription. The actor’s belief that the
other is in an equal bargaining position would negate compulsion.
Further, the proposed statute explicitly provides for defenses that
would exculpate well intentioned or socially acceptable types of
threats, and provides, as in present law, that only certain types of
threats—those normally associated with extortion, blackmail, or official
misconduct—may be criminal. . )

Most of the recent State revisions, enacted and proposed, including
the Model Penal Code, contain a similar provision.” The present pro-
posal, however, rejects efforts in these CO({(‘,S to further limit the scope
of the statute by describing the conduct sought to be coerced. Thus,
section 212.5 of the Model Penal Code proposes a coercion statute
that would proscribe threats made “to restrict another’s freedom of
action to his detriment.” But there may be instances in which the con-
duet unlawfully compelled is not actually detrimental to the person
compelled to act. A person, for example, may be compelled to employ
someone who is, in fact, a good worker, or may be compelled to use a
produet that is, in fact, of good quulity. Nevertleless, if he is foreed to
do so by unlawful threat, the compulsion should be criminal.

Alternatively, the New York criminal coercion statute proscribes
threats made to compel conduet that the threatened person “has a legal
right to abstain from engaging in. or to abstain from engaging in
conduct in which he has a legal right to engage.” ® But the requirement
of proof in every case of a vietim's right to engage in, or abstain from,
the behavior compelled by the defendant might best be eliminated
from the prosecution’s case, since it is an unnecessary burden. In any
case where the converse is true—if a person is compelled to abstain
from illegal conduet or to engage in conduct from which he may not
lawfully abstain (obey a proper superior order, for example)—the
person compelling him to act. may readily defend against any charge
of coercion. )

3. Defenses: Benevolent Purpose—Given the broad meaning we
propose to give coercion in this statute, it is necessary to set forth
explicitly the type of coercive conduet. that should not be considered
eriminal. A definition of privileged “coercion™ is set forth in the
proposed statute as an aflirmative defense, for which the defendant
will earry the burden of proof. It is an affirmative defense because

“MonkL PENAL Copk § 2125 (P.O.D. 19682) ; See N.Y. Rev. PEN. Law §§ 135.60-
135.75 (MeKinney 1967) ; Mici, Rev. CriM. Cobe, § 2125 (Final Draft 1967) ;
Cartroryis PENAL CobpE REeviIsioN ProJect § 1533 (Tent. Draft No. 1. 1967).
Proroskp DEL, Crid. CobeE §§ 460461 (Final Draft 1967) : Proposep Criy. Cone-
FOR PA, § 1105 (1967) : TeExAs PENAL CobE REVISION PROJECT § 212.5 (October
Report 1967). But note that the constitutionality of I1linois’ general “intimida-
tion” statute (INinois Criminal Code of 1961, section 12-6) is now under con-
sideration by the Supreme Court (Boyle v. Landry, 280 F. Supp. 938 (N.D. Il
1068), prob. juris noted, 393 U8, 971 (196R), casc restored to culendar for
reargument. — U.S. —, 89 S, Ct. 2005 (1989)). The Illinois statute has been
attacked as overbroad and impinging on first amendment rights. The Illinois
statute, however. does not have the defenses which are designed to limit the
scope of the statute proposed here,

®N.Y. REv. PEN. Law § 135.60 (McKinney 1967).
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the defendant is in the best position to show that an overtly malicious
threat was well motivated.

The defenses provided in subsection (2) of the proposed statute
reach behavior that, though threatening and coercive, is not blatantly
immoral or normally understood as criminal. Threats, especially
threats to reputation, may come up in the course of legitimate bargain-
ing; in context, these threats would ordinarily not appear to be com-
pulsive. But, even if compulsive, threats may be made in an honest
effort to “straighten out” the person threatened. For example, a can-
didate for public office may threaten to attack his opponent’s reputa-
tion unless his opponent refrains from slandering him in the campaign;
a young man may threaten to expose a potential rival’s reputation
if the latter tries to seduce his gir]l friend; a parent may threaten to
“get arrested too” if his son participates in an unruly demonstration.

The proposed provision provides for exculpation when a person can
show that he sought, by his threats, cither to compel another into con-
duct which he truly believed to be for the other’s own good, or to
require another to make amends for prior wrongful behavior or to
avoid future misbehavior. But if the behavior sought by the defendant
goes beyond these limits, the crime of coercion has been committed.
In cases in which it is claimed that the purpose was to cause the other
to conduct himself in his own best interests, the accused must show
that this was his primary purpose. There is no exculpation for a
coercive scheme which only incidentally benefited the victim—as in
the example of an official who coerces another to employ a hard work-
ing relative of the official. Where the accused claims that his threats
were based on his efforts to require the other to make amends for past
misdeeds, avoid future misdeeds, or withhold action in areas in which
the other is disqualified, the accused must aftirmatively show his belief
in those misdeeds or disqualifications. If the party making the threat
has no honest complaint of his victim, but issues his threat only so
{»hat he may dictate and gain his own demands, he remains eriminally

iable.?

Moreover, an employer who discovers that an employee has stolen
funds may, without incurring criminal liability, offer not to expose the
crime or make a eriminal complaint if the emplovee returns the amount
believed stolen (but no more). The employer commits criminal coer-
cion, however, if he uses his threat to make the employce work for
him indefinitely, sueccumb to him sexually, or otherwise makes demands
going beyond the purpose of “making good a wrong done."

The reasons why the proposed provision would, as do other modern
codes, permit a victim to obtain legitimate restitution by threat of
exposure, is aptly explained in the commentary to section 461 of the
Proposed Delaware Criminal Code: *°

e — ;

*E.g., Keys v. United States, 126 F'.2d 181 (8th Cir.), cert. denied, 316 U.S,
604 (1942), in which defendant threatened to distribute an “educational” pam-
phlet concerning the dangers of aluminum in cooking unless he received con-
tributions from the aluminum association. Judgment of convietion was affirmed.
The proposed provision could also apply to threats to reveal trade secrets or
otherwise unfairly ruin a rival business unless the rival refrained from competi-
tion. Such monopolistic acts would not constitute legitimate bhargaining. Cf.
15 U.K.C. §1, et seq., proscribing illegal conspiracies in restraint of trade,
and imposing penalties of imprisonment up to 1 year.

1 pporosep DEL. Cria. CooE § 461, Comment at 263 (Final Draft 1967).
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It is important to note that this section does not preclude
the State from proceeding against the person who has com-
mitted the underlying crime. Thus, if an employer catches
his cashier with his hand in the till, and offers to forget the
matter if full restitution is mace, this compromise does not
affect the State’s right to proceed against the employee for
theft. We think it is a natural, and not. unreasonable, human
motive to try to recover a loss caused by criminal activity,
and we do not think that a person who is only trying to secure
reasonable restitution for a wrong done to him should be
branded a criminal. We therefore do not make such action
any sort of a crime. It would be eriminal, however, to make an
unreasonable demand for restitution, such as triple
indemnity.

As in present law, the proposed statute does not provide that truth
of the allegations which a person threatens to publicize is a defense;
exposure of true secrets and publicity of true but derogatory infor-
mation can be just as coercive as the spreading of falsehoods. Falsifica-
tion has its own sanctions—libel or slander suits, for example. Of
course. truthful publication of another’s secret is, in itself. no crime;
it is the effort to force conduet by threat that is the offense. For similar
reasons, that threatened official conduet may be justifiable is no de-
fense if the threat is made for coercive purposes. On the other hand.
if the threatened official conduct is not lawfully justifiable though
made for benevolent purposes, the official may be guilty of a separate
offense involving official misconduct. But, for purposes of a criminal
coercion statute, the significance of the threat lies in whether it is
used to improperly coerce conduct from another.,

4. Grading.—Criminal coercion, as defined in the proposed provi-
sion, is graded as a Class A misdemeanor. This grading roughly ap-
proximates grading of such crimes in present law. (See paragraph 1,
supra.) While a. few modern Code revisions do grade some forms of
eriminal coercion as low grade felonies,” we believe that any grading of
this “catehall” crime higher than a misdemeanor is vulnerable, since it
deals with much threatening conduct. the seriousness of which is often
difficult to measure. Consider: “I, a public servant in the department
of sanitation, won't collect your garbage until the end of the route
unless yon vote for my daughter as queen of the Labor Day festival:”
“I'll knock vour teeth out if you mess around with my girl.”

Of course, as noted in paragraph 1. above, particular categories of
threats for serious purpose—extortion. terrorizing. and the like—
- .

1 Rection 212.5 of the Model ’anel Code (P.0.D. 1962) grades criminal coercion
as a felony when *the threat is to commit a felony or the actor’s purpose is
felonious.” Rection 212.5 of the Texas Penal Code Revision Project (October
Report 1967) makes a similar distinction. The New York Revised Penal Lav,
section 135.65 (McKinney 1967), grades criminal coercion as a felony when the
crime is committed by instilling a fear of physical injury or property destruction
or when the victim is compelled to commit a felony, injure a person, or violate a
duty as a public servant, The proposed California, Delaware, Michigan, and
Pennsylvania provisions do not grade criminal coereion above the misdemeanor
level. Cf. tit. X, Pub, L. 90-351, 82 Stat. 197 D.C. Conbe AXN, § 22-2306-07 (1968).
making acts of eriminal coercion committed in the District of Columbia punish-
able by up to 20 years' imprisomment!
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will be given felony status. The need for felony penalties is obvious in
such cases. Thus, threat to commit certain felonies—for example,
violent injury to person, or arson—is a form of terrorizing another
person and is, moreover. a hallmark of professional racketeering. A
public official’s threat to take adverse action unless some favor is done
for him is tantamount to soliciting a bribe for *“a thing of value™ and
may be punished as a felony. Any overlaps of definition in criminal
coercion and extortion (or bribery, or rape) do no more than offer
the prosecutor a choice; double punishment for the same act as dif-
ferent crimes will be precluded.

Further, the need for more severe penalties where coercive acts are
committed in furtherance of an organized criminal enterprise will be
dealt with under other provisions of the new Code which are being
developed to provide special treatment for the managers of such enter-

rises.
P 5. Jurisdiction—At present, Federal jurisdiction over blackmail
and threat offenses exists whenever the threat is communicated by mail
(whether domestically of from azbroad) 2 and whenever the threat is
transmitted, by any means, in interstate commerce.’® This jurisdiction
would be retained, since Federal investigative facilities are most use-
ful in such cases.

Federal jurisdiction also exists when a threat is delivered person-
ally, or in any other manner, if the threat is to inform against any vio-
lation of any law of the United States.** This complete jurisdiction
over such threats should be retained by reference to a specific clause
in the proposed catalog of Federal jurisdictional bases, which would
confer jurisdiction when information concerning the violation, or al-
leged violation, of a law of the United States is involved. The Federal
interest in this area is obvious.

Complete Federal jurisdiction also exists, under the present statutes,
when an extortionate threat is made by an oflicer or employee of the
United States or by any person representing himself to be a Federal
officer or employee.?® This jurisdiction must, of course, be retained in
order to effectuate subsection (1) (d) of the proposed provision.

Any threat against the President of the United States or his suc-
cessors is a matter for Federal jurisdiction under present law.!* Tn
addition to retaining this jurisdiction, it would seem to be wise to ex-
tend jurisdiction to protect any Federal employee against coercive
threats. Since the proposed section is so closely related to the proposed
assault provisions, it would, indeed, be proper to make jurisdiction
here coextensive with the proposed jurisdiction in the assault area
with respect to all persons to be protected by Federal law.1*

218 U.S.C. §§ 876, 877.
18 11.8.C. § 875.
18 U.8.C. § 873.

Y18 U.S.C. § 872,

*18 U.S.C. § STL.

The eriminal coercion provision should apply to threats against civil rights
victims, foreign diplomats and officials. and all others now protected from as-
saults by Federal law, Witnesses in Federal proceedings eould also receive pro-
tection under this section, but threats to intimidate witnesses may be dealt
with specifically in obstruction of justice provisions.
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Finally, it should be noted that, in order to reach acts of extortion
by racketeers, present 18 1.3.C. § 1941 confers Federal jurisdiction
in any case of extortion which “‘obstructs, delays, or affects com-
merce,” Jurisdiction over the proposed coercion section, when it is
a lesser offense to extortion, should be conferred to the same extent
that it will be conferred in any Federal statute dealing with extortion,
since racketeers do operate by use of methods proscribed by the pro-
posed section.®

* The racketeering statute (18 U.S.C. § 1951) carries a far higher penalty—
up to 20 years’ imprisonment—than do the other Federal extortion statutes. Of
course, professional racketeering warrants the higher penalties. Problems of
dealing ndequately in the proposed Code with meketeering practices will be dealt
with in a future report. (See discussion of grading, paragraph 4, supra.)






COMMENT
on
CONSENT AS A DEFENSE: SECTION 1619
(Stein; October 29, 1968)

There is scant Federal law on issues concerning consent to unlawful
conduct, perhaps because the problem is initially resolved by the
definition of the crime itself, at least under the requirement of criminal
intent,! or by exercise of prosecutorial discretion not to proceed in such
cases.

Ordinarily. the significance of a victim’'s consent depends on the
particular crime which has been committed. and issues of consent,
where relevant, can be dealt with in the definitions of each particular
crime. Crimes such as larceny and rape cannot, by their definition, be
committed if the vietim consents to turning over his property,’ or to
the sexual encounter, unless elements of force or deceit are involved
in obtaining the consent. These are matters which will necessarily
be dealt with in defining the crimes themselves. Cn the other hand,
some crimes, such as murder, riot, gambling, prostitution, breach of
the peace, or public lewdness, cannot be consented to by the persons
immediately involved because it is a general public interest that is at
stake, which the definitions of these erimes seek to secure. Here, the
lawfulness of the activity depends upon the definition of the crime:
consent is irrelevant.® A consent provision applicable to all crime
therefore states the principle of consent in a tautological manner, to
account. for those cases in which a crime cannot. by definition. be
committed because consented to, or where a public interest is not at
stake; for example:*

The consent of the victim to conduet charged to constitute
an offense or to the result thereof is a defense if such consent

1 See Morissetle v, United States, 342 V.S, 246, 250, (1952), distinguishing *“pub-
lic welfare offenses” which do not require proof of a mental element of culpability
from the “universal and persistent” concept that “an injury ean amount to a
crime only when inflicted by intention.”

?8ee c.g., United States v. Oates. 314 F.2d 593. 5304 (4th Cir. 1963) : Ackerson v.
United States, 185 F.2d 485 (8th Cir. 1930) ; Hite v. United States, 168 F.2d
973, 975 (10th Cir. 1948), concerning the peculiar doctrine that if a victim con-
sents to passage of title, as well as possession, of his property, there is no common
Iaw larceny, even if the victim was induced by false pretenses to yield_title
Such outmoded concepts can best be dealt with simply by defining a crime of
larceny by deception. irrespective of the victim’s “consent” See proposed section
1732, (P.0.D. 1962).

* 8ee PERKINS, CRIMINAL Law 852-R61 (1957), for a general discussion of the
significance of the victim's consent in eriminal law.

‘Moorn PENAL Cope § 2,11 (P.O.D. 1962). The Model Penal Code provision
has been proposed for several of the revisions and proposed revisions of State
Criminal Condes. Prorosep DEeL. Crny. Cobe §§ 260-262 (Final Draft 1967) :
Proposen Hawam PExaL Cooe §§ 232-235 (Tent. Draft No. 1, 1968) : MicH.
Rev. Criv. Cope § 330 (Final Draft, 1967) : and I'Rorosen CRiM. COpk FOR DA,
§ 211 (1967).

(849)
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negatives an element of the offense or precludes the infliction
of the harm or evil sought to be prevented by the law defin-
ing the offense.

Even though unnecessary, it may be useful to include this general
rule in a penal code as a statement of one of the genecral defenses
available in a criminal prosecution. But it seems especially inadvisable
to do so in the Federal Criminal Code, because, in many Federal
crimes, the government is the vietim. To include a general consent
provision could lead to the defense being raised whenever a govern-
ment official incorrectly consents to an unlawful course of conduct.
In many cases, the person taking unlawful action should know
better, despite the improper advice of a government official. If truly
misled, the actor should be able to show a “mistake of law,” not con-
sent of the “vietim.” * Moreover, many Federal statutes are designed
to prevent both individual and public harm, and it cannot always be
clear who the true victim is. If a person recklessly mails dangerous
explosives, is the government the “victim™ because its property may
be damaged, or the individual mailmen who handle the package and
may be harmed, or the general public whose mail service may be
slowed, or just the person to whom the package is mailed? A consent
defense which is based on the “harm or evil sought to be prevented”
by & particular Federal law could lead to unanticipated and unwar-
ranted interpretation. Proper defenses in the area may include lack of
the requisite culpability, or mistake of law; but a general consent pro-
vision would merely confuse the proper issues in a case.

However, it is necessary to deal specially with consent to crimes
involving infliction of bodily harm or endangerment of others, and
prop section 1619 is offered as a provision to be added to the
chapter dealing with such crimes. A consent provision is necessary
here because we propose to define assaults as intentionally, knowingly,
or recklessly causing bodily injury (proposed sections 1611 and 1612)
and reckless endangerment as recklessly risking bodily injury to others
(proposed section 1613). Without providing explicit exceptions for
consent situations, ordinarily acceptable acts in our society might come
within the definition of a crime if our proposed provisions were taken
literally. A participant in a football game or boxing match must
deliberately “assault” his opponent. A supervisor of employees in a
hazardous profession—bridge construction, for example—must ask
his men to perform tasks which are clearly dangerous. A doctor or
scientist must perform experiments with human volunteers willing to
take risks.

Therefore, it is proposed, in section 1619(1) (a), that consent be
a defense if the bodily harm consented to is not serious. As well as
dealing with many normal participatory risks of work or play, this
provision would primarily affect prosecutions for assault in cases of
consensual fistfights or scuffles or in cases of private sadomasochistic
relationships, if no participant suffers substantial harm. These petty
and personal affairs are not of such public interest or Federal concern

® See Professor Weinreb's discussion of mistake in the Working Paper on basis
of eriminal liability ; culpability ; causation.
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as to warrant Federal criminal prosecution.® The performance of con-
sensual medical operations such as hysterectomies or vasectomies,
which are not necess.u'llv justifiable as “promot[mg] the physical or
mental health™ of the patient (see proposed section 605(d) in the
chapter on justification and excuse), would also be excluded from
criminal liability under the proposed consent provision. Beyond this,
if legislation is sought which would make behavior pumslnble though
no harm is caused to the subject—us, for example, in cases of petty
scuffles with Federal officials whlch delay governmental operations or,
in the area of medical operations, in cases of abortion—the le islature
should give special consideration to the scope of the penal prohibition,
and not deal with such specific problems by subsuming them under
general assault law.

Section 1611 of our proposed assault provisions declares assaults
committed “in an unarmed fight or scuflle entered into by mutual con-
sent” to be a petty misdemeanor, The result of the proposed consent
provision, when read with proposed section 1611, would be to exclude
from Federa] criminal liability those persons who engage in rela-
tively harmless “sparring matehes,” while preserving the ])()~\1b1]lt\
of petty prosecution in cases of bad blood fights “by common consent,”’
which result in substantial, thongh not pelmdnent. injury to a par-
ticipant. Infliction of pexmnnent injury as a result of quch a fight
would be an aggravated assuult under proposed section 1612

Further, subsections (1) (b) and (¢) of proposed section 1619 would
speaﬁcallv provide a defense to cmmm(? prosecution whenever the
m]ur) inflicted or risked is a “reasonably foreseeable hazard” of a

orts competltlon. occupation, or medical, or scientific e\perlment

f course, malicious or grossly negligent acts resulting in serious in-
jury still remain criminal even in a aports. pxofesblon.ﬂ or scientific
endeavor. Beating an opponent to obtain the ball, or dehbemtely or
recklessly creating the conditions for an employee’s certain injury or
death, would not “be "re‘nomblf foresceable hazards.” It is also re-
quu'ed that the participant in a hazardous occupation or in an experi-
ment be made aware of the particular danger involved. While a par-
ticipant in a sport is normally as aware of the rules as any fellow

¢ State courts generally are divided on the issue as to whether such minor
affairs should be held criminal:

The courts generally take the view that an act eannot constitute a
criminal assault. a criminal battery, or a criminal assault and battery.
if the person on or against whom the act is committed has consented
thereto, was legally capable of consenting to the particular aet, and the
consent has not been obtained by duress or by fraud. But consent to an
act otherwise amounting to an assault or battery erime is not a valid
defense where the act is one that is prohibited by law, as for example,
a mutual combat, or is otherwise ugiinst publie poliey, and thus not only
against the interest of the alleged vietim, but also against the interest
of the whole community.

It has been held that where blows are administered at the request of
the person beaten, the person inflicting the blows is not guilty of an
assault and battery. However, the opposite view has been taken, based
on the reasoning that if a person requests another to beat him, the re-
quest iz void since it is against the law. (6 AM. Jur. 2p Assanlt and
Battery § 66 (1963)).
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player, an emﬁ)loyee, or volunteer in an experiment may not know as
much about the job as the person supervising the job or experiment,
and should be informed of the risks he faces.

Proposed subsection (2) of section 1619 establishes that it is no de-
fense to obtain the consent of a person manifestly unable to give his
valid consent—either because of mental or physical incompetence or
because the consent is obtained by foree, duress, or deception. It re-
mains criminal to trick or force a person into doing a dangerous act,
or to order a person into a physically dangerous situation, knowing
that he is incapable of properly dealing with it.



COMMENT
on

KIDNAPPING AND RELATED OFFENSES:
SECTIONS 1631-1639
(Stein; June 17, 1968)

1. Background,; Present Federal Law.—The present Federal law
regarding unlawful restraint is encompassed in a few statutes: the
basic kidnapping ? statute, known as the “Lindbergh Law,” (18 U.S.C.
§ 1201); kidnapping associated with bank robbery (18 U.S.C. §
2113(e)), and statutes dealing with peonage, slavery, and in-
voluntary servitude (18 U.S.C. § 1581-1588). The principal change
to be made by the statutes proposed here is to discriminate more care-
fully than do the present laws among the various kinds of unlawful
restraint. Congress will thus have a larger role in determining what
criminal conduct of this nature should be subject to the high penalties
generally assigned to kidnapping. Such a course has strong support in
the approach of all modern States Code revisions and in Federal court
decisions. )

The basic kidnapping statute, 18 U.S.C. § 1201, prohibits the trans-
portation in interstate or foreign commerce of any person who has
been “unlawfully seized, confined, inveigled, decoyed, kidnaped, ab-
ducted or carried away.” As originally enacted i 1932, this crime
was limited to such unlawful taking of a person for ransom or reward,
a specific intent requirement which considerably restricted the ex-
tremely broad definition of the proscribed conduct. Within 2 years,
however, Congress, concerned about other serious forms of kidnap-
ping, such as the kidnap-murder of racketeers by their rivals, added
“or otherwise” to the intent requirement without any change in the
language regarding the conduct, thus making any unlawful taking
of a person across State lines a major Federal crime.? (Until the Su-

! In the present Federal statute, the crime is spelled “kidnaping.” The Model
Penal Code and other Modern Penal Code revisions spell the crime “kidnapping,”
which seems the more natural way to spell the word, and is adopted here.

The legislative history of the Lindbergh law is summarized in Gooch v.
United States, 297 U.S. 124, 128 (1936), which concerned the kidnapping of ar-
resting officers who were transported to another State by the defendants and
there released in order that the defendants might avoid arrest. The Supreme
Court stated: “Evidently, Congress intended to prevent transportation in inter-
state or foreign commerce of persons who were being unlawfully restrained
in order that the captor might secure some benefit to himself. . . . If the the word
‘reward,’ as commonly understood, is not itself broad enough to include benefits
expected to follow the prevention of an arrest, they fail within the broad term,
‘otherwise'.” See also United States v. Parker, 103 F.2d 857, 881 (3d Cir.)
cert. denied, 307 U.S. 642 (1930), concerning a conspiracy to kidnap a New York
man, take him to New Jersey and induce him to confess there to the Lindbergh
kidnapping; the purpose of the conspiracy was to enhance the defendant’s reputa-
tion as a detective, This was a Federal crime, within the meaning of 18 U.S.C.,
§ 1201 : “We think that Congress by the phrase ‘or otherwise’ intended to include
any object of a kidnapping which the perpetrator might consider of sufficient
benefit to himself to induce him to undertake it."”

(833)
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preme Court recently declared unconstitutional the provision that
the death penalty could be imposed by a jury only, violation of this
statute was subject to capital punishment, unless the victim was freed
unharmed. All violations, even the most minor, are still subject to
punishment by life imprisonment.)

Although, in 1946, the Supreme Court was able to note that, under
this broad statute, “. . . Federal officials have achieved a high and
effective control of this type of crime,” it also discerned difficulties
with the literal scope of the statutory definition. See Chatwin v. United
States, 326 U.S. 455, 462-464 (1946). In holding that an elderly
widower who married a 15-year-old girl and removed her from her
home State against her parents’ wishes had not “kidnapped” her within
the meaning of the statute, the Court stated :

The act of holding a kidnapped person for a proscribed pur-
pose necessarily implies an unlawful physical or mental
restraint for an appreciable period against the person’s will
and with a willful intent so to confine the vietim. . . . But
the broadness of the statutory language does not permit us to
tear the words out of their context . . . to apply them to
unattractive or immoral situations lacking the involuntari-
ness of seizure and detention which is the very essence of the
crime of kidnapping. . . . In short, the purpose of the Act
was to outlaw interstate kidnapping rather than general
transgressions of morality involving the crossing of state
lines. (326 U.S. at 460, 464).

Nevertheless, in the absence of a lesser Federal crime of felonious
restraint (se¢ proposed section 1632), criminal acts which do not have
the elements of long-lasting terror and great danger to the victim
have been prosecuted under the capital offense kidnapping provisions.
These have included persons who mistakenly arrested another and took
him to another State, believing the arrested person to have committed
a crime in that State; ® of an elderly man who, given a lift part of the
way home from a friend’s house, forced the driver to drive him over
an interstate bridge, closer to home;* of a babysitter who took the
baby she was caring for, apparently because she wanted a baby of
her own.® The present kidnapping statute also could be used to prose-
cute a youth who drives a girl across a State line and tries to neck with
lher, against her will, or youths who “kidnap” another in a fraternity
initiation.®

? United States v. Parker. 103 F.2d 857 (8d Cir. 1939). In Collier v. Vaccaro,
a1 F.2d 17 (4th Cir, 1931), n case arising hefore enactment of 18 T.8.C. § 1201,
the defendant, an informer, arrested a Canndian narcotics smuggler at the
border and forcibly brought him into the United States. This was common law
kidnapping—a forcible abduction and carrying away of a person from his own
counfry—and extradition of the defendant for kidnapping was proper. The court
held that it was no defense that the defendant thonght he had a right to arrest
the smuggler and take him ount of Canada.

‘ Wheatley v. United States, 159 F.2d 599 (4th Cir. 1946). The conviction was
reversed, however. for error in the charge to the jury on intoxiecation.

5 United States v. Varner, 283 F. 2d 900 (7th Cir. 1961). This conviction was
reversed for failure to allege and prove the purpose of taking the baby.

*In De Herrera v. United States, 330 F.2d 587 (10th Cir. 1964), the court
stated that an indictment charging the defendant with detaining a woman for
the purpose of taking “indecent liberties” was sufficient to state a violation of
18 U.S.C. § 1201.
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Apart from the Lindbergh law, another primary jurisdictional basis
for Federal kidnapping prosecutions is the bank robbery statute, 18
U.S.C. § 2113. That statute provides (subsection (e)) that one who,
in stealing from a bank, “forces any person to accompany him with-
out the consent of such person, shall be imprisoned not less than 10
years. . . ."” The statute applies not only to those who kidnap an-
other while stealing from a bank, or escaping from the crime, but also
to those attempting to free themselves “from arrest or confinement for
such offense.”” .

Most Federal kidnapping prosecutions in this area concern those
who take hostages, or stop drivers on the road and seize them and their
car in escaping from a bank robbery or from imprisonment. There is
no difficulty in such cases in distinguishing the kidnapping from the
underlving robbery, but problems can oceur in distinguishing an act of
kidnapping which occurs as part of the act of robbery. A bank mes-
senger who is forced by robbers to step from the street into an alley is,
for example, unlawfully moved as well as forcibly detained and may
therefore be considered to be “kidnapped” while he is being robbed. In-
deed, there has been a tendency in the States to prosecute for kid-
napping in cases where an insignificant but forceful movement of the
victim occurred as part of the commission of another crime, such as
robbery or rape. Kidnapping is charged in such cases because it carries
higher penalties than the underlying crime. This practice has been
strongly criticized.® Apparently, the practice has not been followed
by Federal prosecutors in cases of bank robbery. Kldna,ppin?is charged
in Federal bank robbery cases only when some substantial movement
of the vietim has occurred.?

Another form of prolonged compulsory detention presently pro-
scribed by Federal law is involuntary servitude, dealt with by chapter
77 of Title 18. The statutes in chapter 77 (§§ 1581-1588) concernin
peonage and slavery were enacted to effectuate the thirteenth amendg-r
ment to the Constitution, which provides that, “Neither slavery nor in-
voluntary servitude, except as a punishment for crime whereof the

7 There are no such special kidnapping provisions for those who take a prisoner
while escaping from Federal prison if the defendants were convicted of a Federal
crime other than bank robbery. Sce chapter 35 of Title 18 (18 U.S.C. §§ 751-777)
dealing with the Federal crime of escape. Prosecutions for kidnapping in such
cases, in contrast to section 2113 cases, depend on whether State lines were
crossed during the kidnapping.

® It has been a too-common practice to prosecute for kidnapping, when the victim
is moved or detained as an incident to the crime, rather than the substantive
crime which was actually committed. For examples of such cases, see MobEL Pk-
~ar Cope § 212.1, Comment at 13-15 (Tent. Draft No. 11, 1960). However, such
prosecutions do not often occur under the Federal law, in part because the re-
quirement of transportation across State lines usually imports transportation for
some substantial distance. Cf. Davidson v. United States, 312 ¥.2d 163 (8th Cir.
1963). The defendant enticed a 6-year-old girl into his car, drove her about the
city, at one point molesting her sexually, and then returned her. During the drive,
State lines had been crossed (Kansas City, Mo., to Kansas City, Kans.). Defendant
was originally arrested for molestation, but was tried for Federal kidnapping. The

Eighth Circuit afirmed the conviction, but “not without some misgivings.” 312
F.2d at 1686.

® 8ee, e.g.. United States v. Foxr, 97 F.2d 913 (2d Cir. 1038) in which a bank
messenger was seized on the main street of a village, pushed into a car, robbed.
and pushed out of the car at the outskirts of the village; this was held to be both
bank robbery and kidnapping, within the meaning of 18 U.8.C, § 2113. See also
United States v. Bur, 261 F. 24 807 (3d Cir. 1958), in which the bank manager
was forced to accompany the robbers in their getaway.
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party shall have been duly convieted, shall exist within the United
States, or any place subject to their jur isdietion.”

The statutes forbid holding a person in peonage or involuntary
servitude, arlestmg a person with intent to sell him into involuntary
servitude, transporting slaves, and other acts in the slave trade. Peon-
age means S“compulsory service to secure the payment of a debt,”*°
The term “involuntary servitude™ has heen nar rowlv defined. Holding
a person in inv oluntarv servitude means “causing the servant to have,
or to believe he has, no way to avoid continued service or confine-
ment . . . not a situation where the servant knows he has a choice
between continued service and freedom, eten if the master has led
him to believe that the choice may entuil consequences that are exceed-
ingly bad.” ' Under this definition, a Connecticut. farmer who hired a
Mexican family to work for him, kept them on his farm under onerous
living conditions, and threatened the family with deportation if they
left his farm, was not guilty of holding the family to involuntary
sor\'ltudo since the ffmuh was not phy sw&l]v confined to the farm.

2. Kidnapping : Abduetion for Criminal Purposes—The proposed
kldD&ppmo statute, section 1631, together with the definitions in sec-
tion 1639, cmefu]ly delineate the crime so as to exclude the possibility
that the 111110( ently motivated transportation of another person, or
relatively minor instances of unlawful detention, ean be punished as
maximum felonies, The proposed provision is similar to kidna bping
statutes adopted or proposed in mmlom American penal codifica-
tions.® Kidunapping is defined as a erime involving the secret or pro-
longed detention or transportation of another for criminal purposes,
or 1nvolv1ng situations in which the detained person is intentionally
dealt with in such a way as to greatly endanger him.'

The word “abduct™ is used to em phasize the (‘omplet(. control of the
victim involved in a kidnapping. The victim is not merely restrained
Ly being moved a substantial distance, or confined for a substantial
period of time, as in the definition of “restrain™ alone (section
1639(a) ). although restrain is included in the definition of abduct.
He is restrained “with intent to prevent his liberation™ either by hold-
ing him in a place where he is not likely to be found or by explicit
threat to his safety. The culprit, however, need only intend to hold
his victim under such circumstances, Thus, if the vietim has been
lured into a car. but not yet threatened or secretly confined, the crnm-
will nevertheless he complete if it can be shown that the culprit wa
transporting his victim with the intent to threaten him or secretlv
confine him, and that the threat or confinement was intended to ac-
complish one of the purposes specified in the statute.

© Clyatt v. United States, 197 U.S. 207, 216 (1905), upholding the constitu-
tionality of statutes forbidding peonage, which is a type of involuntary servitude.

:‘ United States v. Shackney, 333 F.2d 475, 486 (2d Cir. 1964).

*1d.

2 Qec N.Y. REv. PeEx. Law §§ 135.00-135.75 (McKinney 1467) ; Micit. Rev.
CrIM. CopE §§2201-2215 (Final Draft 1967) ; CaL. PENAL (Conk RevisioN I'ro-
JECT, §§ 15830-1532 (Tent. Draft No. 1, 1967) ; ProroseEp DeL. CriM. CODE, §§
450455 (Final Draft 1967) : Prorosen CRIM. ('obE For Pa, §§ 1101-1105 (1967) :
TEX. PENAL CopgE REV. §§ 212.1-212.5 (1967 Draft). These revisions are based on
art. 212 of the Model I'enal Code, sections 212.0-212.5 (P.OD. 1962), Cf. IuL.
CRIM. CopE oF 1961, art. 10, ILL, REv. STAT, § 101 to 10=3 (1965) ; Towa Cria.
Conk Rev, §§ 706.1-708.2 (Draft of June 13, 1967) ; and CriM. CobgE oF Ga. § 26-
1311 (1969), which make less substantial changes in the law of kidnapping.

 See section 1639(b).
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Moreover, as set forth in section 1631. an additional purpose is re-
quired if the abduction is to constitute kidnapping. Thus, a relative
who takes a child from any other person having lawful custody of the
child, believing the child to be mistreated, and secretly confines the
child so that the other party cannot regain custody, will not be liable
to imprisonment for kidnapping. Nor will a person who mistakenly
restrains another upon the threat of force in order to take him to the
police be so liable,

The purposes specified in proposed section 1631 cover all the situa-
tions in which it 1s believed that a eriminal should be subject to high
penalties for the abduction of another.* They include all the serious
situations in which Federal kidnapping convictions have been
obtained. Of course, the type of kidnapping which originally prompted
FFederal intervention—secreting a person in order to obtain ransom—
leads the list. But a person may be taken, and hidden, for the purpose
of rape, other sexual abuse, or assault,'® or for the purpose of ter-
rorizing the victim or those who would fear for the victim’s safety,'”
or for the purpose of keeping the victim from performing an official
duty : *® and these acts, too, constitute kidnapping.

Further, a person may be taken and held, not to secretly confine
him, but to openly hold him, as a hostage.’* This would constitute
kidnapping, since it would involve another element of “abduction,”
that the hostage’s safety is endangered or threatened.

Generally, any abduction of another in connection with commission
of a felony, or facilitating escape from the scene of the crime, or from
prison—as in taking a bank guard a long distanee in order to rob
him, or taking a guard as prisoner—is kidnapping.?® Here, distinctions

* But the broad list of kidnapping purposes beyond kidnapping for ransom is
based on the assumption that the vietim suffers a substantial loss of liberty
from the culprit’'s acts, not just a brief restraint imposed for the purpose of
committing another crime.

It should be emphasized that every extension of kidnapping beyond kid-
napping for ransom depends for its justification on the strict definition
of remove and confine, the moderation of the basic penalty here pro-
posed, and the provisions of this Code restricting cumulation of punish-
ments. In any other circumstances, it might be desirable to confine
kidnapping to seizure for ransom. Madel Penal Code § 212.1, Comment at
18 (Tent. Draft No. 11, 1969).

" S8ee United States v. Bazzell, 187 F.2d 878 (Tth Cir.), cert, denied, 342 U.S.
849 (1951), in which a prostitute ran away from her boss, the defendant, who
came after her, beat her, and forced her to go back; Eidson v. United States, 272
F.2d 684 (10th Cir. 1959), in which defendant took an 11-year-old girl across
State lines and raped her.

*In Brooks v. United States, 199 F.2d 3368 (4th Cir. 1952), kidnapping con-
victions of KKK members who seized a couple, took them across the State
line, flogged them, and warned them to go to church, stop living together, and
stop making ligquor were affirmed. R

¥ See Gooch v. United States, 207 U.S. 124 (1936), concerning the kidnapping
of officers who had come to arrest the defendants.

™ See United States v. Bux, 261 F.2d 807 (34 Cir. 1958).

* E.g., Hess v. United States, 254 F.2d 578 (8th Cir. 1958) (victims forced to
drive defendant while he looked for place to hold up) : United Statcs v. Dressler,
112 I.2d4 972 (Tth Cir. 1940) (escaping State prisoner forced driver to take him
out of State); United States v. McrGrady. 191 F.2da 820 (7th Cir. 1951). cert.
denied, 342 1.8, 911 (1952) (same) ; Sanford v. United States, 169 F.2d 71 (8th
Cir. 1948) (victim held, driven through Kansas City, while being robbed) ; Reed
v. United States, 364 F.2d 630 (9th Cir. 1966), cert. denied, 386 U.S. 918 (1967)
(interstate transportation of owners of car used in escape from an armed
robbery).
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concerning transportation of the victim for a “substantial® distance or
confinement of the victim in a dangerous place, or a place in which he
is not likely to be found, will be critieal. If, for example, the vietim
1s required to step into an alleyway, in order to rob him, or asked to
step across the room in order to open his safe, he cannot fairly be
deemed to have been “kidnapped.”™ It is only substantial movement,
outside the environs in which the victim is normally found, that will
render the crime a “kidnapping.” Similarly, if the victim is restrained
in his home or place of work while the culprits make their escape, he
is not ordinarily to be considered “kidnapped.” But if the vietim is
locked for a substantial period in a place from which it is not likely
he can be rescued in time—an airless vault, for example—the culprits
can be charged with kidnapping in that the victim's safety is inten-
tionally endangered by the imprisonment. The crime is also “kidnap-
ping” 1f the victim is intentionally confined in a place in which *he is
not likely to be found.” This might include the vietim’s own property,
if it is a secret place, not known by others, and the culprits, premising
commission of the crime on that fact, either transport the vietim there,
or hold him there.

3. Skyjacking.—The forceful commandeering of an airplane in flight
may be seen as a form of “kidnapping.” ** The act involves great danger
over long distances to the pilot and to innocent passengers. However,
airplane hijacking does not involve an intent to hold others on the
airplane captive as much as it does an intent to obtain transportation.
The pilot and passengers of a forcefully commandeered airplane in
flight have no alternative but to stay on bonrd, under the actor’s
command. The offense of skyjacking, therefore, is best dealt with
explicitly, in a statute separate from the general kidnapping statute.
Accordingly, section 1635 would substantially re-enact existing air
piracy legislation (49 U.S.C. § 1472(i)), insofar as present law pro-
scribes the use of force or threat of force to take control of an airplane.
The act of unlawfully taking control of an airplane is described in
the skyjacking statute by use of the term “usurps™ which has a legis-
lative and judicial history with respect-to mutiny aboard a vessel
(18 U.S.C. §2193). ("f. section 1805 in the proposed Code.

4. Felonious Restraint; Involuntary Servitude.—Proposed section
1632 (a) and (b) deals with substantial restraints which. while not
motivated by the criminal purposes set forth in section 1631, do en-
danger the person restrained. This would include any abduction. It

% B.g., United States v. Healy, 376 U.8. 76 (19684), in which defendant com-
pelled a private airplane pilot to transport him to Florida and the Supreme
Court held that the crime was kidnapping, regardless of whether the defendant’s
purpose was illegal; Bearden v. United States, 320 F.24 99, 103 (5th Cir. 1963),
in which the defendant attempted. at gunpoint, to direct a commercial airliner
to fiy to Cuba, but was convinced by the airplane crew that the plane had to
land first at its scheduled destination, El Paso, in order to refuel. The court held
that while there was substantial cvidence from which a properly instructed
Jury could have found the defendant guilty of transporting a kidnapped victim
(18 U.8.C. § 1201) and transporting a stolen aircraft (18 U.S.C. § 2312), it was
reversible error for the trial judge to fail to instruct the jury that in order
for the defendant to have “transported” the plane and passengers within the
meaning of the statutes “he must have been in actual control or command of the
aircraft and . . . the acts of the crew [must not have been] of their own volition
but done at his discretion.”
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would also include any unlaw ful restraint, whether or not it amounted
to an abduction, where the victim is knowingly exposed to risk of
serious bodily injury, when he has been taken. lured, frightened, or
trapped into a dangerous situation from which he cannot readily
escape. Examples are given in paragraph 1 of this commentary: any
taking of a child, or mistaken arrest, attempted seduction, or fra-
ternity initiation where a risk of serious injury is knowingly imposed
upon the victim. Regardless of the cause of an unlawful restraint—
whether honest mistake or practical fjoke—a, person who knowingly
restrains another takes upon himself a high responsibility for the
safety of the person whom he has deH)rived of freedom: and felony
punishment seems warranted when the restrained person is know-
ingly kept in conditions dangerous to him.

Another type of criminal restraint—holding another to involuntary
servitude—has a special place in Federal criminal law. Proposed sec-
tions 1631(1) (¢) and 1632(c) are intended to replace the present pro-
visions of chapter 77 of Title 18 (§§ 1581-1588), concerning peonage
and slavery. As at present, the proposed section would make felonious
any enticement, taking or arrest of another person with intent to hold
him in bondage.” With these general provisions in the new criminal
Code, present outdated specific provisions—concerning the fitting of
vessels for the slave trade, service aboard slave ships, and other his-
toric aspects of slave trading—may be deleted. Similarly, present 18

7.S.C. § 2194 (“shanghaiing sailors™), dealing with the ancient prac-
tice of forcing or tricking seamen to go aboard a merchant vessel, can
be deleted. This, too, would be a restraint with intent to hold the sailor
to involuntary servitude.?®

Subjection to involuntary servitude, it has been held, can be accom-
plished by “law or force that compels performance or a continuance of
the service.” > The proposed statute would make it clear that it is un-

= 1In United States v, Gaskin, 320 U.S. 527 (1944), the indictment charged that
the defendant arrested another, on claim of debt, *“with intent to cause {the
person arrested] to perform labor in satisfaction of the debt, and that he forcibly
arrested and detained [the person urrested] against his will and transported
him from one place to another within Florida”. The Supreme Court held that
this stated the crime of peonage. Arrest with intent to hold another to labor is
enough, even though no labor is actually performed.

3 The essential element of the offense [denounced by express terms of the
statute] is taking aboard any person to the service of the vessel who had been
procured or induced by force or threats or by false representations to enter such
service. . . ." United States v. Domingos, 193 F. 263 (C.C. N.D. Fla. 1911).

* United States v. Shackney, 333 F.2d 475, 487 (24 Cir. 1964). Examples of
laws which “compel performance or continuance of the service” are statutes mak-
ing it a prima facie crime to fail to do work after one has obtained money for
the work and statutes authorizing reimlursement for any person’s payment of
court fines of a convict by requiring the convict to work out the fine for the per-
son paying it. Such statutes have been declared unconstitutional, under the
thirteenth amendment. Taylor v. Georgie, 315 U.S, 25 (1942) ; Pollock v. Wil-
liams, 322 U.S. 4 (1944) ; Bailey v, Alabama, 219 U.S, 219 (1011) ; United States
v. Reynolds, 235 U.S. 133 (1914).

Whatever of social value there may be, and of course it is great, in
enforeing contracts and collection of debts, Congress has put it beyond
debate that no indebtedness warrants the suspension of the right to be
free from compulsory service. This congressional policy means that
no state can make the quitting of work any component of a crime, or
make ecriminal sanctions available for holding unwilling persons to
labor. Pollock v. Williams, 322 U.S, 4, 18 (1944).
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lawful to obtain another’s involuntary labor by intimidation or decep-
tion, us well as by force.” ..

Further, there is no requirement, in the proposed definition of
restraint, that a person kept in involuntary servitude be secretly con-
fined. The proposal recognizes, as does present law. that a person may
be kept working quite openly, even though he is in a condition of in-
voluntary servitude.?® It is because such forced labor does not neces-
sarily involve isolation, terrorization or danger of death to the victim
that punishment of the crime as a lower grade felony seems adequate.

5. Unlawful Imprisonment.—Unlawful restraint of another person,
absent the special requirements of kidnapping (proposed section
1631) and felonious restraint (proposed section 1632), is made a mis-
demeanor under proposed section 1633. The line between criminal and
noncriminal restraints is therefore drawn in proposed section 1639
(a), which defines “restrain.” Any removal of a person. unlawfully
and without consent, from his residence or place of business would be
criminal; but otherwise he must be moved a “substantial distance”
from one place to another or confined for a “substantial period.”
whether by physical force. intimidation or deception.

All intentional and unlawful restraints on a person’s freedom of
movement are therefore not covered by this general provision. This
does not mean that they may not be protected by other provisions of
the proposed Criminal Code. Many acts which unlawfully produce
such restraints will be prohibited under provisions dealing with as-
saults, terrorizing, menacing, coercion, extortion, etc. This scction is
intentionally limited to those restrictions which are connoted by the
word “imprisonment,” although such imprisonment may involve move-
ment as well as confinement. On the other hand, the requirement of
substantiality of both movement and confinement is intended to distin-
guish criminal conduct of this kind from less serious conduet which
might nevertheless be actionable under civil concepts of unlawful im-
prisonment, such as the brief period of restraint of a person belicved
to be guilty of shoplifting.

It will be noted that criminal restraint may be accomplished by any
means, including acquiescence of the vietim, if he is a child less than

= See Miller v, United States, 123 F.2d 715 (&th Cir. 1941), remanded icith
instructions on another point, 317 U.S, 192 (1842), in which a married girl was
lured from Arkansas to Texas by her step-father, and there held in inveluntary
servitude, This was held to be kidnapping under the Lindberg law. Iu Bernal v.
United Stales, 241 F. 339 (5th Cir. 1917), cert. denied, 245 U.8. ¢72 (1918), a
girl, offered a job, refused it when it turned out to entail prostitution but was
made afraid to leave because of fear of jail for illegal Immigration, and was
told she could not leave until she paid back the cost of her fare; ¢f. the discus-
sion of the 8hackney case in section 1 of the commentary. Under the proposed pro-
vision, the defendant's threats, in Shackney, of deportation if the family that
worked for him refused to work and left his farm would constitute a form of
intimidation (the threat of criminal action) or deception.

*E.4g., Picrce v. United States, 146 F.2d 84 (5th Cir. 1944), cert. denied, 324
U.S. 873 (1945) (roadhouse owner held girls in peonage by threat: made the
girls work for him “‘filling dates” with men to pay an alleged debt) : Bernal v.
United States, 241 F, 339 (5th Cir. 1917) : Davis v. United Statecs, 12 ¥F.2d 253
(5th Cir.), cert. denied, 271 U.S, 688 (1926) (men kept on turpentine farm
against their will, in fear of physical punishment and criminal prosecution:
whipped when they tried to leave); United States v. Ancarola, 1 F. 676 (C.C.
S.D. N.Y. 1880) (boys brought over from Europe for involuntary service as street
musicians).
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14 years old or an incompetent and if the parent, guardian or person
or Institution having lawful control or custody of him has not acqui-
esced in the restraint. (See proposed section 1639(a).) ]

Exception is provided for a parent who takes his own child, less
than 18 years of age. The intent of this exception is to exclude
custody battles from the reach of a statute dealing with unlawful
imprisonment. Persons other than parents who stand in an equivalent
relation to the child, for example, foster parents, relatives who have
been in loco parentis, should be subject to the same exception. Whether
conduct of this kind should be dealt with in the Federal criminal
law is discussed below in paragraph 6.

6. Custodial Interference.—One special area related to kidnapping
concerns the taking of children in disputes over custody. At present,
under 18 U.S.C. § 1201, a parent who unlawfully takes a child out
of State does not commit the Federal crime of kidnapping. How-
ever, foster parents, grandparents, close relatives or other persons who
have raised a child, but, finding themselves in a custody dispute, re-
move the child from the home State in violation of a court order, are
not excepted from the reach of the present Federal kidnapping law.

Under the proposed kidnapping, restraint, and imprisonment stat-
utes, it would not be criminul for a parent to take (restrain) a child,
even if his intent is only to obtain custody of him for the parent’s
benefit, so long as the child is not thereby endangered. Thus, taking
a child in a dispute over custody would be excluded from the reach of
these provisions. Disputes over a child’s custody evince strong emo-
tion, perhaps irrationality; they do not normally evince criminal
behavior. There may be reason, however, to retain some Federal
criminal penalty for a person who takes a child from lawful custody,
not only to enforce judicial decisions as to proper custody, but because
taking a child from lawful custody may be a form of terrorizing,
seriously frightening, or coercing the lawful custodian.

Three alternatives may be considered for dealing with custody cases
in Federal law. One would be use of the Assimilative Crimes Act,
under which residents of a Federal enclave would be subject to State
laws on the subject. Federal district courts ordinarily play no role
in determining child custody or family disputes. These issues are
normally dealt with by family courts, or other State courts. Thus, the
matter of punishing violations of their custody orders eriminally may
approximately be left to the State and territorial courts. Exeept possi-
bly for residents of Federal enclaves, Federal investigative and prose-
cutorial resources need not be expended in these matters primarily of
local concern. Federal interstate investigations would be limited largely
to cases in which it appears that the child is endangered (under the
proposed “felonious restraint™ provision).*

Alternatively, a broad custodial interference provision, such as sec-
tion 212.4 of the Model Penal Code, may be adopted for the proposed
Federal Criminal Code. This would make any taking or enticement

¥ We have been informed by a representative of the Justice Department that
one of the problems most often faced under 18 U.S.C. § 1201 concerns the
use of Federal resources in custody matters. As a matter of policy it is preferred
that interstate “kidnapping” investigations take place only when there is reason
to believe that the child is in danger, perhaps because of the mental instability
of the person who has taken custody.
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of a child or incompetent person from the person having lawful cus-
tody of him a Federal offense. In the case of taking a child, however,
it would be a defense that the child was taken because the actor be-
lieved it necessary for the child’s own welfare or that the child
himself, if over 14 years old. instigated the taking and was taken with-
out a criminal purpose. Anyone unlawfully taking the child, including
a parent not having lawful custody, wounld be guilty. But a person
who is not a parent or who has not been raising the child in a parental
relationship, would be guilty of a more serious offense if he takes the
child away “with knowledge that his conduct would cause serious
alarm for the child’'s safety, or in reckless disregard of a likelihood
of causing such alarm.” The offense, then, would constitute a form
of terrorizing the person who hasbeen caring for the child.

The Model Penal Code type of provision would bring the Federal
government into anv custody cases involving the crossing of State
lines, which the Federal government could, at. its discretion, investi-
gate and prosecute. Tt should be adopted for the Federal Criminal Code
only if it is-decided that the Federal government should play a bhroad
though discretionary role in enforcement of State custody orders,

Finally, a provision could be adopted which would leave enforce-
ment of State custody orders to the State courts, but very narrowly
define a Federal crime when a custodial interference amounts to a
form of terrorizing. Custodial interference, under this provision,
would be a crime if a person has taken the child in a deliberate effort
to intimidate or frighten another person. The crime would be a mis-
demeanor, rather than a felony, because no harm is threatened to the
child (ef. proposed section 1614 (terrorizing)). Any person within
the Federal interest who takes a child with this intent will be guilty
of the crime, ineluding a natural parent, if he does not have lawful
custody of the child.»

7. Age of Maturity.—TIt may be noted that, under the proposed defi-
nition of restraint. the “age of consent” at or over which a person may
acquiesce to a substantial and otherwise unlawful restraint on his
liberty is 14. A person 14 or over may freely agree to leave home
and go off with another without rendering the other subject to kid-
napping charges—though, of course, if the 14-year-old is beaten, raped
or recklessly endangered, the assailant will be guilty of the assaultive
erime. Fourteen is the age at which the common law presumed capacity
to make rational decisions. The Supreme Court has recognized that
age as a proper cut-off point for presuming consent, with respect to
the Federal kidnapping law.®

2 Though this discussion concerns children, the same may be true of incom-
petent persons, dependent upon others.
® Chatwcin v, United States, 326 U.8. 455, 461 (1946) :

[T1here is no competent or substantial proof that the [15-year-old]
girl was of such an age or mentality as necessarily to preclude her . . .
from exercising her own free will, thereby making the will of the parents
or the juvenile court authorities the important factor. . . . There is no
legal warrant for coneluding that such an age is ipso facto proof of men-
tal incapacity in view of the general rule that incapacity is to be pre-
sumed only where a child is under the age of fourteen. 9 Wigmore on
Bvidence § 2514 (3d Ed.).

In Chatwin, the Supreme Court held that, though the defendant married
against her parents’ wishes and apparently had n mental age of 7, she was, at
15, presumptively old enough to consent to the marriage : she was not held against
her will, and therefore, was not "“kidnapped."
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8. G'rading.—As noted above, the Supreme Court has deleted the
capital punishment provision from 18 U.S.C. §1201 because it
could only be imposed by a jury, thus making the assertion of the con-
stitutional right to a jury trial a potentially costly one.* Until that
decision the policy of the statute was to make death available to the
jury as a possible punishment only “if the kidnapped person has not
been liberated unharmed.” Otherwise the available punishment was,
and continues to be, any term of years or life.

The bank robberyv-kidnapping provisions in 18 UT.S.C. §2113(e)
are more severe. The death penalty provision, defective for the same
reason as that in the kidnapping statute, was available for any forcing
of a person to accompany the robber without that person’s consent,
whether or not he was released unharmed. Moreover, while a life sen-
tence is still available, a conviction of such a forceful taking requires
imposition of a prison sentence of at least 10 years. The reason for
such penalties may be the fact that both this kind of kidnapping dur-
ing a bank robbery and the killing of someone during a bank robbery
are lumped together in one subsection and have the same penalties.

While it is not intended to go into the general questions of capital
punishment and mandatory minima at this time, a tentative sentencing
scheme is proposed for the kidnapping provisions of proposed section
1631. The highest penalty would be available in the case where the
victim has not been voluntarily released alive and in a safe place. It
would apply whether or not the kidnapper caused the deatﬁ of the
victim. The reason for resting the distinction on the victim’s being
alive, rather than unharmed, as in present law, is to avoid giving an
incentive to a kidnapper who may know the law to kill his victim if
any harm, even minor, shall befall him. The highest penalty would
otherwise still be available; and the kidnapper would be running the
risk of identification by his living vietim.®* If the harm which came to
the victim was caused by an independent criminal act, such as assault,

® United States v. Jackson, 390 U.S. 570 (1968). In any event, imposition of
the death penalty in kidnapping cases was rare. Last year, there were 39 convic-
tions under 18 U.8.C. § 1201. No death penalties were imposed. Nine sentences
of life imprisonment were imposed. five of them resulting from one case (a
case in Kansas City involving repeated rapes of the victim).

¥ In Robinson v, United States, 324 U.S, 282 (1945), the kidnap victim was hit
on the head, and his wounds were not yet healed when he was liberated. But the
injury was completely healed by the time of trial. Imposition of the death penalty
was upheld, the Supreme Court stating that the language of 18 U.S.C. § 1201 means
that the kidnapped person shall not be suffering from injuries when liberated,
and that a permanent injury is not necessary in terms of the statute. In a dis-
senting npinion, Mr. Justice Rutledge stated: “Is the death penalty to be imposed
for the identical cut or abrasion, whether minor or serious, inflicted during the
act of taking the victim, merely because in one case the kidnapper releases or
abandons him quickly, perhaps because forced to do so, but forbidden in another
because he holds the victim until the injury heals? Is reward thus to be given for
prolonging the agony . .. ? Once injury has taken place, the inducement held
out by the statute necessarily is either to hold the victim until cure is effected or
to do away with him so that evidence, both of the injury and of the kidnapping
is destroyed.” 324 T1.8. at 28K, 289, See also MopEL PENAL Conk § 212.1, Comment
at 18-20 (Tent. Draft No. 11, 1960) ; United States v, Jackson, 390 U.S. 570 (1968).
for criticism of grading kidnapping on the basis of whether the victim is harmed.
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rape, or robbery, the perpetrator would be subject to greater punish-
ment as a multiple oftender.* .

No good reason appears for continuing a mandatory minimum sen-
tence for a kidnapping somehow connected with a bank robbery and
not for other kinds of kidnapping. In line with the arguments in favor
of decreasing the number of, or eliminating, legislatively fixed mini-
mum sentences in the Federal system (sce Preliminary Sentencing
Memorandum), it has been deleted here. It may be noted, however,
that the bank robber-kidnapper would be subject to punishment as a
multiple offender.

Under proposed section 1632, a restraint of a person with intent to
hold him for involuntary servitude, but not. amounting to kidnapping,
would be a Class (! felony. The maximum penalty for commission of
this erime would, therefore, be slightly less than the level as is fixed
under the present peonage statutes, 7 years’ imprisonment.® Any
restraint of a person under circumstances exposing the person to risk
of serious bodily injury would also constitute a class C felony: this
would be analogous to the misdemeanor of reckless endangerment,
raised to a felony because the victim is knowingly restrained and en-
dangered.®* Other unlawful restraints are graded as misdemeanors in
the proposed statutes, .

9. Jurisdiction: Disposition of Present Kidnapping Statutes.—Pri-
mary Federal jurisdiction in kidnapping cases is bused, under present
18 U.S.C. § 1201, on transportation of persons across State lines (“In in-
terstate or foreign commerce™). Federal entry into kidnapping investi-
gations depends on the presumption, in the present statute, that a per-
son who has not been released for 24 hours has been transported in in-
terstate or foreign commerce. This key jurisdictional basis is re-
tained ; * the presumption is transformed nto an explicit authoriza-
tion for judicial investigation of abductions.

= This would resolve a problem which has existed under the present bank rob-
bery statute, 18 U.8.C. § 2113(e). It has been held that kidnapping while escap-
ing from bank robbery, or attempting to free oneself from arrest or confinement
for bank robbery, is not an aggravation of the robbery, but a separate crime.
United States v. Parker, 283 F.2d 862 (7th Cir. 1960). But there is an issue
whether the kidnapping is a sepurate crime when performed to effectuate the

robbery. In Clark v. United States, 281 F.24 230 (10th Cir. 1960), it was held

that kidnapping is a separate crime from the bank robbery, for which a separate
{and greater) sentence may bhe imposed. United States v, Drake, 250 F.24 216, 217
(7th Cir.1957)) is to the contrary, holding that the bank robbery statute “‘creates
a single offense with vurious degrees of aggravation permitting sentences of in-
creased severity.”

For a detailed discussion of the rationale for the grading scheme envisioned,
see MopeL Penarl Cook § 2121, Comment at 18-20 (I'ent, Draft No. 11. 1960).

B gee Study Draft section 3201,
m"" See proposed sections 1611-1619 (assaults, life endangering behavior and

Teats).

® Crossing of State lines is a jurisdictional basis for Federal prosecution; it
is not an essential element of the crime that the culprit knows he is crossing State
lines, as long as he volitionally does so. United States v. Powell, 24 F. Supp. 160
(E.D. Tenn. 1938). “It was enough to show affirmatively that he knowingly set in
motion the interstate trip; that he intentionally went to the place of his own
selection; and that in doing so, he erossed the State line with the kidnapped
victim in his custody.” Eidszon v. United States, 272 F.2d 6834, 657 (10th Cir. 1939).
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Federal jurisdiction over kidnappings committed in the course of
robbing a bank, or escaping from the robbery, will also be retained
(see 18 7.R.C. § 2113(e) ). But there seems no reason to limit Federal
kidnapping jurisdiction only to escapes from commission of bank rob-
beries or from imprisonment for bank robbery. Jurisdiction should be
extended to kidnappings occurring while the perpetrators are escap-
ing from any Federal penal institution, or from commission of any
Federal crime.

18 U.S.C. § 1202 makes unlawful the knowing possession, receipt or
disposition of ransom money. This deals with accessories to the kid-
napping—persons who have played no role in the commission of the
kidnapping, but help in collecting, handling or disposing of the pro-
ceeds of the crime. General statutes, dealing with the various roles
accessories can play after a crime is committed, and setting penalties
in accordance with the grade of the principal crime, are provided in
proposed sections 1303 and 1304.%

Snmilarly, 18 U.S.C. § 1201 (c), setting the penalty for a conspiracy
to commit kidnapping at the same level as kidnapping itself, will be
replaced by the general conspiracy and attempt provisions of the pro-
posed Code. There is no reason to treat a conspiracy to kidnap dif-
ferently from a conspiracy to commit murder, or any other major
crime. Nor is there reason to deal with a conspiracy to kidnap, but
not an attempt to kidnap.

Because many present Federal assaultive-type crimes are defined
in terms of “assaulting, resisting .. . impeding, intimidating, or
interfering” with others there is, in fact, an extensive Federal juris-
diction over acts of kidnapping or unlawful imprisonment. But pen-
alties are unduly limited without regard to the nature of the crime.
For example, a Federal agent who, while investigating a case, is kid-
napped and held until the person he is after can effect an escape, has
been “resisted” or “impeded” under 18 U.S.C. § 111. But, if he has
been abducted and held without the use of a deadly weapon, the
penalty for this kidnapping is a maximum of 3 years’ 'unErisonment
(unless State lines have been crossed, in which case 18 U.S.C. § 1201
applies). Similarly, there is a present Federal jurisdiction when
foreign officials (18 U.S.C. § 112), racketeers (18 U.S.C. §1952),
witnesses in Federal cases (18 U.8.C. §§ 1501-1510), or motor vehicle
operators (18 U.S.C. § 33) are kidnapped or imprisoned regardless of
whether State lines are crossed, but penalties are limited in accordance
with the applicable “assault” statute, and without regard to the

*In the major reported case involving disposition of ransom money, Laska v.
United States, 82 F.2d 672 (10th Cir.), cert. denied, 298 U.S. 689 (1936), the
defendant, an attorney, after the ransom had been collected and the kidnap
victim returned, advised the kidnappers on how to hide and dispose of the
ransom money, taking much of it for himself as a fee. The statute concerning
receipt of ransom money had not been enacted at the time of defendant's acts;
the defendant was convicted as a conspirator in the kidnapping itself, the court
holding that the disposal of ransom money, changing it to unmarked bills, was
part of the substantive crime. Cf. present 18 U.S.C. § 3, defining an accessory—
after-the—fact as one who “receives, relieves, comforts or assists the offender in
order to hinder or prevent his apprehension. . . .”; see also MobEL PENAL CobE
§ 2423 (Hindering Apprehension or Prosecution) and § 242.4 (Aiding Consum-
mation of the Crime) (P.0.D. 1962).
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nature of the kidnapping or imprisonment. It would be best simply to
make Federal jurisdiction over kidnappings and unlawful imprison-
ments, as defined by the proposed provisions, coextensive with Fed-
eral jurisdiction over crimes of physical assault.

A kidnapping of the President is, at present. punishable by death
or life imprisonment *if death results™ to the President. Similarly,
the maximum penalty (life imprisonment) under the new civil rights
statute (18 U.S.C., §245) may be imposed if a person is forcefully
“interfered with™ in order to prevent him from exercising certain
specified civil rights, and “death results: from the “interference.” In
both of these cases, the maximum penalties can be imposed only on
proof of death of the victim. If the jurisdictional bases of these statutes
are separated and the substance of the crime defined under the proposed
provisions, kidnapping would be punished as a Class A felony 1f the
vietim is not voluntarily released alive: proof that the kidnapping
victim’s death resulted from the kidnapping would not be required.

Because of the nature of the crime of kidnapping—the terrorization
of those close to the vietim as well as the vietim himself—it would
be wise to extend Federal jurisdiction over crimes in this area to cases
in which the vietim is a child, spouse, or other close family member of
the President or other high Federal officials.

Finally, one special jurisdictional fact must be noted. U'nder the
thirteenth amendment to the Constitution, Federal jurisdiction exists
over all crimes of involuntary servitude anywhere in the United States
and any place subject to the jurisdiction of the United States.® This
complete jurisdiction will be stated in a separate clause of the jurisdic-
tional provisions for the proposed chapter.

¥ Clyatt v. United States, 197 U.S, 207 (1905).

-~



COMMENT
on
RAPE, INVOLUNTARY SODOMY, SEXUAL ABUSE, AND

RELATED OFFENSES: SECTIONS 1641-1650
(Stein; November 20, 1968)

L. Background ; Present Federal Law—The existing Federal rape
provision, 18 U.S.C. § 2031, is grossly obsolete and indiscriminate.
Contrary to the law of most States, the death penalty is available for
rape. “Rape” is not defined in the Federal statute and would probably
be given the common law scope including such acts as having inter-
course with a child under 10 or with 2 woman who has been drugged
or intoxicated without her knowledge, or intercourse with a mental
incompetent, an unconscious woman, or a woman otherwise unable to
resist sexual advances. There is no legislative distinction between vio-
lent ravishment by strangers and less brutal schemes to take advantage
of an initially consensual relationship, as for example, between adults
who may have been dating. On the other hand, if Federal rape does
not encompass such acts of nonconsensual intercourse, these serious
offenses will go unpunished in areas of exclusive Federal jurisdiction.
The propose(igpmvision distinguishes these forms of rape, differentiat-
ing the penalties for each.

Title 18 of the United States Code also contains a “statutory rape”
provision. 18 U.S.C. §2032 provides that one who “carnally knows
any female, not his wife, who has not attained the age of 16 years,
shall, for a first offense, be imprisoned not more than 15 years, and
for a subsequent. offense, be imprisoned not more than 3Q years.” These
high penalties are available without regard to whether the offense
was committed as }i:ll‘t- of a teenage love affair, or, indeed, whether
a promiscuous girl had seduced the boy. The proposed provision ex-
cludes such situations from eriminal punishment.

Except for a curious provision concerning seduction of passengers by
any crewmember of a ship (18 U.S.C. § 2198), and legislation dealing
with prostitution (which is dealt with in a separate report), there are
no other statutes in Title 18 dealing with sexual com}'luct other than
rape as Federal crimes. Prior to the 1948 revision of Title 18, Federal
legislation proseribed adultery and fornication. The Supreme Court
noted that:?

Legislative history shows an increasing purpose by Con-
gress to cover rape and all related offenses fully with penal
legislation. . . . It has covered the field with uniform Federal
legislation atfecting areas within the jurisdiction of Congress.

' Williams v. United States, 327 U.S. 711, 723-724 (1946), holding that the crime
of “statutory rape,” since it has been defined in the Federal Code, cannot be re-
defined and enlarged in accordance with a State definition of Ahe crime; the
Assimilated Crimes Act, 18 U.S.C. § 138, did not apply to rape and related crimes.

(867)
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In the 1948 revision, however, the crimes of fernieation and adultery
were deleted from the Criminal Code. The Advisory Committee on
the revision suggested that these minor sex crimes were not. properly
a subject of Federal law. Indeed, eriminal provision such as these were
being dropped from many State codes. These provisions were, there-
fore, “omitted and repealed because local laws apply.™ ®

Today, except for rape and “statutory rape,” eriminal liability for
sexual misconduet of persons on Federul enclaves depends on State
laws, which vary widely.? Major erimes, such as forcible sodomy. are
assimilated from State law, as are more minor sexual misdeeds.* Local
law is applicable with respect to consensual homosexuality as it is with
respect to adultery or sexual intercourse between unmarried persons.
Giiven the frequency and necessity of travel by Federal personnel and
others from one Federal enclave to another, in a different. part of the
country, it. might be well to formulate once more a complete set of
statutes on sex crimes, rather than subjeet persons to very ditferent
criminal laws as they enter new Federal enclaves, Moreover, the pres-
ent dearth of Federal statutes in the area leads to inadequate coverage
of such crimes as they are committed in areas of exclusive Federal
jurisdiction—on a ship at sea, for example.* In such cases, sexual
attacks not amounting to rape may be dealt with as assaults. But inter-
course or perverse acts accomplished by threat warrant greater pen-
alties than a general assault or threat statute can provide. Further,
for treatment and statistical purposes, sexually motivated encounters
should be distinguished from other assaults,

The proposed provisions therefore contain statutes proscribing
sexual assaults upon a person without his consent. Perverted acts of
intercourse accomplished by force are treated as seriously as rape: in-
sofar as the Federal Criminal Code proscribes rape it should as well
proscribe equally brutal acts of sodomy. Similarly, unnatural acts of
ntercourse accomplished without the consent of the vietim, where

2. Rep. No. 304, S0th Cong.. 2d Sess. A-213 (1948). Information on the views
of the Advisory Committee to the Chief Reviser was obtained from Dr. Charles
J. Zinn, law revizion counsel for the House Committee on the Judiciary.

* “Under existing American legislation, maximum punishment for illicit inter-
course ranges up to three years for fornication, five years for adultery, and
twenty-five years (e.g., in Iowa) for some quasi-incests. . . .” MobEL PENAL CongE
§ 207.1, Comment at 216 (Tent. Draft No. 4, 1955). The District of Columbia itself
has an ill-defined, harsh. and antignated scheme of legislation in this area («cc
note 5, infra). Most other nations do not have such extensive criminal regulation
of sexual conduct. See MobErn PExaL Cope § 207.1. Comment at 204205 (Tent.
Draft No. 4, 1955).

* Sec United States v, Gill, 204 F.2d 740 (7th Cir.) cert. denied 346 U8, 825
(1953), a prosecution based on a State sodomy law, and United States v. Davis,
148 1. Supp, 478 (D.C. N.D. 1957), a prosecution hased on a State incest law.

®The District of Columbia does have a complete set of criminal legislation on
sexual misconduct, which is itself in dire need of reform. By its statutes, rape,
including “statutory rape” of a girl under 16, may be punished by up to 30 years’
imprisonment or, if the jury so decides, by the death penalty, D.C. CobE ANN.
§ 22-2801 (1967). Sodomy is punishable by up to 10 years' imprisonment; up to
20 years if the act is with a person under 16 (section 22-33502), The statute makes
no distinction between consensual and forceful sodomy. Enticement of children
(under 16) into “indecent acts” is punishable by up to 5 years® imprisonment:
commission of or an attempt to commit such aets is punishable by up to 10 years’
imprisonment (section 22-3502), The District of Columbia Code also contains
antiquated seduction (section 22-3001—up to 3 years' imprisonment for inter-
course with a girl under 21) and adultery (section 22-301—punishable by im-
prisonment up to 1 year) statutes.
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violence is absent, are treated equivalently to nonviolent rapes. In order
to cover this area of crime completely for Federal enclaves, we addi-
tionally propose to proscribe nonconsensual sexual acts which do not
involve intercourse, Private consensual intercourse or homosexuality,
however, would not be Federal erimes.

2. Foreible Rape; Drugs: [ntercourse with Children.—Proposed
section 1641 (1) (a) substantially restates existing Federal law on rape.
“['T]he federal crime of rape carries with it the requirement of proof
of the use of force by the offender and of an absence of consent by the
vietim." ¢ The use of force includes threats to cause death or serious
bodily harm to the victim.” or to another.® Proposed section 1641(1) (b)
explicitly includes in the category of “forceful” rape intercourse ob-
tained through the drugging of an unwitting victim. This erime is re-
tained because of potential physical danger as well as the gross bodily
violation of the vietim, )

In section 1641(1) (¢) we propose to include explicitly in the defini-
tion of rape any sexual intercourse, whether or not force is used, with
a child less than 10 years of age. The potential physical and psychic
injury which an act of sexual intercourse may cause to a prepubescent
child is great. Moreover, the act of engaging 1n sexual relations with a
voung child is indicative of a mental aberration known as pedophilia
which may necessitate prolonged incarceration.® Thus, anyone so sub-
jecting a child should be made susceptible to a lengthy term of impris-
onment. However, choosing the proper age below which we may con-
demn nonforceful intercourse with a child as a major crime is difficult;
there is no agreement on such an age, even in current law reform pro-
posals in the States.’® We here propose to set the crucial age at 10 years,

* Williams v. United Statex, 327 U8, 711, 715 (1946). An approved definition
of the crime to a jury is that “rape is the carnal knowledge of a woman forcibly
and without her consent.” United States v. Marshall, 266 F.2d 92, 95n.2 (Tih
Cir. 1959).

T “Whatever it may have been in other times, it is generally settled now that
consent is not shown when the evidence discloses resistance is overcome by
threats which put the woman in fear of death or grave bodily harm, or by these
combined with some degree of physical force.” Ewing v. United States, 135 ¥.2d
633. 635 (D.C. Cir, 1942), cert. denied, 318 U.S. 776 (1943).

“In Hughes v. United States, 306 F.2d 287 (D.C. Cir. 1962), a conviction for
rape was affirmed where the victim offered no resistance to the attack, because
of a threat to kill her daughter, sleeping in the same room.

* 8&ec¢ MobEL PENAL Cobk § 207.4, Comment at 250-52 (Tent. Draft No. 4. 1953).
But pedophilia is not necessarily accompanied by psychosis. See. Snider v. Smyth,
IST F. Supp. 209 (E.D. Va. 1960), concerning the rape of n 9-yvear-old.

The petitioner was not and is not psychotic . . . [T]hat he has a
strong antisocial personality and is blunted morally and ethically
affords no legal defense for his atrocious crime,

For a fasecinating fictional rendition of the thoughts and acts of a pedophiliac,
ace the novel Lolita by Viadimir Nabokov, concerning the character “Humbert
Humbert.”

" The crucial age is set at 11 in New York. N.Y. Rev. Pex. Law § 130.35
(McKinney 1967). Eleven is also proposed in Connecticut and Michigan. Pro-
rosEp CoNN. PEN. Cobe § 75 (West 19¢9) ; MicH. REv. Copr § 2310 (Final Draft
1967). Colorado proposes to set the age at 12, as does Delaware. PRELIM. REV, OF
Cor. CrIyM. LAaws § 40-10-1 (Research Pub. No. 98, 1964) ; Prorosed DEL. CRIM.
Coog § 435 (Final Draft 1967). California proposes that 14 be the age, and Penn-
syvlvania has proposed 13, Carrrorsia PExaL Cope Revisios Provecr § 1601
(Tent. Draft No. 1, 197) ; Proprosen CRIN. CopE For IPa. § 1202 (1967). Texas
does not propose to set a distinction as to age with respect to rape. TExas PENAL
Cope REvisioN ProJecr §§ 100-101 (October Report 1967). The Model Penal Code
sets the age at 10. MobEL PENATL Cobk § 213.1 (P.O.D. 1962).

38-881 0—70—pt. 2——11
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as it was in the common law, because “despite the indication that
twelve is the commonest age for the onset of puberty, it seems wise to
go well outside the average or modal age, and it is known that signifi-
cant nunbers of girls enter the period of sexual awakening as early as
the tenth year.” '* Moreover, the age at which puberty is attained is
steadily declining in our society.’® Intercourse with girls over the age
of 10 will be criminally punishable, but not at the maximum levels
set for rape. Intercourse with a girl under 16 by an adult, and inter-
course with a girl unaware of the sexnal nature of the act will consti-
tute Class C felonies under proposed sections 1645 and 1642(b) respec-
tively.

Rape is graded as a Class A felony '* if the crime has its most feared
effects—that is, if the victim suffers serious physical injury or is at-
tacked by a stranger.’* Physical assaults by a companion which do not
result in serious Injury are graded as Class B felonies. Further, any
person who forces a child to succumb to him should be susceptible to
maximum punishment, and such behavior is graded as a Class A
felony.

3. Sexual Imposition Upon a Nonconsenting Female.—Acts of sexual
intercourse with nonconsenting females without the use of force, are
dealt with in proposed section 1642. This includes having intercourse
with a mental incompetent, incapable of giving her consent, or by
deceiving a woman into thinking the act is nonsexual or one of marital
relations. Obtaining intercourse by a threat, other than one of vio-
lence—a threat of exposure of reputation. for example—is also in-
cluded if the threat is one which would “render a female of reasonable
firmness incapable of resisting.” So is intercourse with an unconscious
woman, or a woman otherwise unaware that the sexual act is being
committed upon her.

Though we find no reported case of rape under any of the above cir-
cumstances in the Federal law, such acts have been considered rape
when they arise in State jurisdictions.'® If such acts occur on Federal
enclaves within States where such conduct constitutes a crime, they will

* MooeL PExaL Cope § 207.4, Comment at 252 (Tent Draft No. 4, 1955). Hut
see Comment, 38 NoTRE DAME Law. 314-318 (1964), suggesting that a subjective
test regarding the child’s capacity to give consent would be better than an
arbitrary selection of a prepubescent age, which is necessarily either too high
or too low. The proposal rejects a subjective test ,however, because it seems most
unwise to hase liability for a crime punishable by maximum penalties on neces-
sarily uncertain evaluation of the victim's mental attitude.

¥ <[A)H the studies show that many girls now are reaching sexual maturity at
age 11 and many boys at 12, where the average used to be a year or two later.”
Statement of Dr. William V. Lewit, professor of psychiatry and pediatrics, quoted
in N.Y. Times, Oct. 7, 1968, at 49, col. 4.

2 The grading distinction here proposed Is a combination of those proposed in
Californin and the Model Penal Code. Sce CALIFORNIA PENAL CobE REVISION
Prosect §§ 1600-1610 (Tent. Draft No. 1, 1967) ; Mober, Pexal CopeE § 213.1
(P.0.D. 1962).

* See MopeL PENAL CopE § 207.4, Comment at 246 (Tent. Draft No. 4. 1955) :
“The community’s sense of insecurity (and consequently the demand for retribu-
tive justice) is especially sharp in relation to the character who lurks on the
highway or alley to assault whatever woman passes, or who commits rape in the
course of burglary.”

** See the discussion of these forms of nonconsensual intercourse, considered as
rape, in PERKINS, CRIMINAL Law 119-127 (1957).
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be punishable under the proposed provision. (See section 1648(6) ). We
do not propose the maximum penalties for these acts, however. Inter-
course obtained under the circumstances proscribed by the proposed
section is graded as a Class C felony. Compared to the other felonious
sexual conduct dealt with in the proposed provisions, such behavior
“does not. lead to a general sense of Insecurity in the community, as does
the forceful rape, and the harm done is not as great, if outrage to the
feelings of the victim be regarded as the essential evil against which we
legislate.” % Such conduct (Toes, however, constitute a substantial physi-
cal and psychological abuse of another human being. Obtaining inter-
course by deception, trick, or nondeadly threat is therefore graded
equivalent to the penalty for a serious assault.

4. Deviate Sexual Intercourse—Proposed sections 1643 and 1644
define crimes of forceful and/or nonconsensual acts of deviate inter-
course, and provide penalties equivalent to those for rape or noncon-
sensual intercourse with a woman. The danger to society of persons who
perform such acts and the physical and psychic danger to victims is not
very distinguishable from the danger posed by rapists. The proposed
sections, therefore, deal with such acts of sodomy, making the same
distinetions of degree as, and providing equivalent grading to, rape.

5. Corruption of Minors—The rationale for “statutory rape” laws is
that adolescents, though they may have attained physical capacity to
engage in intercourse, remain seriously deficient in comprehension of
the social, psychological, emotional, and even physical significance of
sexuality : it is still realistic to regard such youngsters as vietimized by
sexual seduction.’” But 1t is well known that sexual knowledge tends to
be gained rapidly by voungsters in our society and that teenage love
affairs and sexual experimentation are commonplace. Indeed, sexual
curiosity is not the monopoly of one party alone in such affairs: it is
hard to determine which of a yvoung couple is the “seducer.” If adult
morality cannot prevent adolescent sexuality, perhaps inevitable
maturity can. Imprisonment of youngsters for such affairs, however,
can do no good in “reforming™ them, or in preventing sexual curiosity,
Criminal penalties for youngsters in these matters are senseless.

However, there remains reason to provide eriminal penalties for an
older person who seduces someone significantly younger than him-
self. This manifests not an equivalent sexual curiosity, but deliberate
corruption of an immature person. Here, the rationale for criminal
Ystatutory rape” statutes, such as 18 T.8.C. § 2032, applies. Proposed
section 1645 therefore provides for criminal penalties for any
person who has sexual intercourse with a minor less than 16 years
of age if that person is at least 5 years older than the minor. If
the crime is committed by an adult over the age of 21, it is a Class C
felony. For persons under 21, the crime is graded as a misdemeanor
to avoid the possibility of escalating the crime into one of kidnapping
for felonious sexual purposes in cases of “abductions” involving young
persons engaged in consensual acts.

" MobEL PENAL Copbe § 2074, Comment at 249 (Tent. Draft No. 4, 1955). The
quoted statement specificnlly concerns sexual intercourse with a mentally de-
ficient person, but seems applicable as well to the other acts of nonforceful inter-
course discussed here.

' See MopEL PExNAL ConE § 207.4, Comment at 251-254 (Tent. Draft No. 4, 1955).
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Since the purpose of this antiseduction legislation is to enforce a
social policy with respect to the sexual mores of young persons, and
no basic Federal interest is involved, proposed section 1648 includes
a provision which would render its proscriptions inapplicable in any
locality where State law tolerates such sexual behavior. For example,
if State law protects youngsters from seduction up to the age of 14,
but not beyond, it would be no crime under the proposed section to
seduce a 15-year-old in a Federal enclave within tlile State; seduction
of a person 14 years old or under would still be a crime on that enclave,
if the seducer were at least 5 years older than the youngster seduced.

6. Minor Sexual Crimes.—Adoption of proposed sections 1646 and
1647 would provide legislation covering the entire field of sexual mis-
conduct on Federal territory. Section 1646 proscribes sexual intercourse
with a person if it is imposed by reason of the existence of the special
relationship of one person over another—a parent over his child, a
guardian over his ward, or a custodian over a prisoner. Sexual rela-
tions in such cases, even though consensual, constitute a breakdown
in social order and an abuse of legal responsibility. In the case of
prison wards, such relationships would destroy necessary discipline.

Incestuous parent-child relationships are here punished as misde-
meanors. Incestuous acts will be punished feloniously when they con-
stitute felonious sexual abuse, or rape, under the proposed provisions.®
Otherwise, consensual adult incestuous relationships constitute a spe-
cial psychological problem, which should best be dealt with by breaking
up the relationship, and rendering the parties amenable to psychiatric
help, perhaps through probation. And beyond the parent-child rela-
tionship, the degree of consanguinity which makes a relationship in-
cestuous varies and is patterned after prevailing local mores.” There-
fore, State crimes of incest not based on sexual imposition of one per-
son over another may be assimilated for application on Federal en-
claves, but made punishable at no greater level than that of
misdemeanor.?®

Section 1647 deals with the sexual forms of criminal assault—offen-
sive physical contact of a sexual nature imposed on another without
consent, or imposed on a person incapable of giving his consent. The
provision parallels the proposed felonious provisions on sexual mis-
conduct, the substantive difference being that the absence of sexual
intercourse, normal or abnormal, or an attempt at such intercourse,
reduces the crime to a misdemeanor.”* Private acts of sexual deviation
between consenting adults (except for defined situations where un-
fair advantage is taken) are not declared criminal under these pro-
posed provisions. Persons involved in such relations might be required
to leave a Federal area, for security, administrative, or other reasons.

®E.g.. intercourse with a child (proposed section 1641(1) (c¢) ), or with a youth
unaware of the sexual nature of the act (section 1642(b)) or with a youth who
has not yet attained the age of 16 (section 1645).

¥ Some States define illicit relationships to include marriage between cousins,
but some do not. One State, in fact, makes explicit exceptions depending on the
religion of the parties involved. Seec Mober PENAL CobE § 207.3, Comment at 231
(Tent. Draft No. 4, 1955).

= See section 209.

ZIf the victim is beaten in a sexually motivated sadistic attack., where there
is no effort at intercourse, the erime would constitute the felony of aggravated
assault (proposed section 1612), as well as the misdemeanor of sexual assault.
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However, there appears to be no reason to impose Federal criminal
penalties for such acts.® Indecent exposure and public solicitation of
sexual relations are dealt with, however, as forms of disorderly con-
duct. sections 1852 and 1853.

7. General Provisions—Crimes of sexual misconduct have special
problems of definition and proof. We propose to establish specific pro-
visions which would elarify and codify the substantive law in this area.

(a) Definitions.—Specific delinitions of sexual intercourse, deviate
sexual intercourse, and sexual contact are provided. The definition of
sexual intercourse codifies, without change, the existing rule that sexual
intercourse occurs upon penetration,® and that the slightest penetra-
tion is sufficient to constitute the crime.*

(b) Mistake as to Age—~Proposed section 1648(1) provides that a
mistake as to age is no defense to imposition of sexual acts upon a child
when the child is in fact below the age of 10. Any error that is at all
likely to be made concerning the age of a child so young would still
have the child below the age of puberty.*s As the child attains puberty,
however, bona fide mistakes in age can be made. Therefore, with re-
spect to consensual sexual acts made eriminal because the partner was
below the age of 16, a defense that the accused reasonably mistook the
youth’s age is permitted, though the defendant must prove the claim
by a preponderance of the evidence. A person who believed he was
having sexual relations by consent with someone over the age of 16
does not. pose the danger to socicty sought to be proseribed by the cor-
ruption of minors statute,

(c) Spouse Relationships—No sexual relations between persons vol-
untarily living together as man and wife are made criminally punish-
able under the proposed provisions. However, spouses who have been
legally separated are not. considered man and wife for purposes of
these criminal provisions: a wife who has left her husband, though
she may have been unable to divoree him, has a right to be free from
forceful or nonconsensual sexual attacks by him. A judicially obtained
separation is required to show dissipation of the marital relationship;
otherwise, there is, concerning a separated couple, “the substantial
possibility of consent in the resumption of sexual relations, coupled
with the special danger of fabricated accusations.” *¢

= A statistical analysis of the criteria adopted by police officers investigating
rape cases, indicating in large measure that they are the same as those embraced
in the proposed grading provision, appears in Comment. Police Discretion and
The Judgment That a Crime Has Been Committed—Rape in Philadelphia, 117
1. P’a. L. REV. 277 (1968).

S “Just as there cannot be rape without penetration, there cannot be sexual
intercourse without penetration,” Laughlin v. United States, 368 F.2d 558, 559
(9th Cir., cert. denied, 386 U.S, 1041 (1966).

*“Carnal knowledge means penetration of the sexual organ of the female by
the sexual organ of the male and the slightest penetration is sufficient.” United
States v, Marshall, 266 F.2d 92, 95n.2 (Tth Cir. 1959).

There can be no dispute that by definition it is fundamental that pene-
tration by the male organ is necessary to constitute the crime of rape or
carnal knowledge. But, by the overwhelming weight of authority, it is
not necessary to prove full penetriation. The crime of rape is committed
if it enters only the labia of the female organ.

Holmeg v. United States, 171 F.2d4 1022, 1023 (D.C. Cir. 1948).
= See Mober PENAL Cobk § 207.4, Comment at 253 (Tent. Draft No. 4, 1955).
* MobEL PENAL CObE § 207.4, Comment at 245 (Tent. Draft No. 4, 1955).
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Further, the proposed provision on spouse relationships makes it
clear that no person may require his spouse to submit to the sexual
advances of another. If he does so, he will be an accomplice in the
other’s crime.

(d) Promiscuity.—Proof of reputation for chastity of the purported
victim of a sexual attack has proLati ve value in judging the li.ilgl)ihood
of consent to the conduet.?” But & promiscuous person, too, is entitled to
protection from forceful sexual acts, or sexual acts not consented to,*
However, proposed section 1648(3) would make promiscuity a com-
plete defense to those sexual acts made criminal, not because of a lack
of consent on the “victin’s” part, but because of the presumed im-
maturity of the purported vietim—that is, to the crimes concerning
corruption of minors. A promiscuous person does not need special pro-
tection from seduction in those situations.”® The burden, however, is
on the “seducing” purty to prove the other’s promiscuity by a prepon-
derance of the evidence, since he has otherwise violated his responsibili-
ties to society by having intercourse with a minor.

() Prompt Complaint.—A prompt complaint by the victim of a sex-
ual attack is “one of the most universally accepted forms of corrobora-
tion.” *° We propose to make prompt complaint more than a corrobora-
tive factor; failure to bring complaint in such matters within 3 months
of the occurrence would be an absolute bar to prosecution.

The possibility that pregnancy might change a willing
participant in the sex act into a vindictive complainant, as
well as the sound reasoning that one who has, in fact, been sub-
jected to an act of violence will not delay in bringing the
offense to the authorities, are sufficient grounds for setting
some time limit upon the right to complain. Likewise the dan-
gers of blackmail or psychopathy of the complainant make ob-
jective standards imperative.” !

A special rule is established, however, when the alleged victim is
a minor less than 16 years of age. Since young victims may fear adult
anger 1f they reveal that they have been sexually assaulted, or on the
other hand may not realize the significance of a sexual seduction, they
may maintain silence on the matter for a prolonged period of time.**
Prosecution in such cases is not foreclosed, therefore, if the matter is
veported within 3 months after an adult, other than the alleged of-
fe;;lder and especially interested in the child’s welfare, learns of the
offense.

¥ #['T]he character, i.c., the reputation, of a rape complainant as to chastity in
the community in which she lives is of substantial probative value in judging the
likelihood of her consent. Hicks v. Hiatt, 64 F. Supp. 238, 243 (AM.D. Pa. 1946).

®In Packineau v. United States, 202 F,2d 681, 685 (8th Cir. 1953), the court
held that the complainant’s credibilicy was very much at issue, especinlly because
of her delay in reporting the crime, and that a reasonable test of credibility re- .
quired that evidence of prior unchastity be permitted at trial. The court noted,
however: “It might be that there are cases where a1 woman has been set upon and
forcibly ravished by strangers coming out of ambush or the like and any inquiry
as to her chastity or lack of it is irrelevant.”

® If the malfeasor takes advantage of the other party’s immaturity to obtain
intercourse by threat, he will be guilty of gross sexual imposition under proposed
sections 1642 or 1644,

®Hughes v. United States, 306 F.2d 287, 289 (D.C. Cir. 1962).

:Moom. PENAL CodE § 207.4, Comment at 265 (Tent. Draft No. 4, 19%3).

Id.
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(f) Complainant's Testimony.—It is a general rule concerning sex
crimes that the jury should be told “that the testimony of the com-
plainant ought to be scrutinized carefully. . ..” 3 In the majority of
American jurisdictions, however, “no evidence corroborating the
prosecutrix’ story is required for convietion, save where her story is
inherently ineredible or is rendered improbable by other evidence.” *
Federal law is not clear. Corroboration of a complainant’s testimony
with respect to an allegation of a_ felonious sex crime is required in
the District of Columbia, as it is in some other State jurisdictions,»
but is not required in the Fourth Circuit.*®

Beeause of the inherent danger of mistaken conviction in felonious
sex crimes—occasioned. perhaps, by the hysterical accusations of a
spurned lover, and even the “special psychological involvement, con-
sclous or unconscious, of judges and jurors in sex offenses charged
against others™ *—the proposed provision, section 1648(5), includes
a requirement of corroboration, as well as of instruction to the jury
that the complainant’s testimony must be evaluated with special care,
Recognizing, however, that extrinsic evidence of the commission of
such crimes may be difficult to gather, the proposed section provides
that proof of corroboration may be circumstantial.®® Such factors as
immediate report of the erime by a complainant in disarray and in a
nervous and erving condition,® or a child’s “free and spontaneous”
revelation of the crime,*® or the demeanor of the accused *! have been
accepted as corroboration.

As in present law, no requirement of corroboration is proposed for
the minor sex offenses.’> The “offensive touching™ or seductive situa-

B United States v. Smith, 303 F.2d 341, 342 (4th Cir. 1962).

* Walker v. United States, 223 F, 2d 613, 619 (D.C. Cir. 1953) (dissent).

* See discussion in dissenting opinion, Walker v. United States, id. Both corpus
delecti (penetration by force) and the identity of the accused must be corro-
borated. Franklin v, United States, 330 102d 305 (ID.C. Cir. 1964).

® See United States v, Smith, 303 F.2d 341 (4th Cir. 1962) ; United States v.
Nhipp, 409 F.2d 33 (4th Cir. 1969) ; MooeEL PENAL (lobE § 207.4, Comment at 204
(Tent. Draft No. 4, 1953).

¥ MonkeL, PENAL CobE § 207.4. Comment at 264 (Tent. Draft No. 4, 1955).

* That corroboration can be circumstantial is the rule in the Distriet of Colum-
bia. Clemens v, United States, 314 F.2d 278 (D.C. Cir.), cert. denied, 374 U.S, 45
(1963). Sce Ewing v United States, 135 F.2d 633, 636 (D.C. Cir. 1942), cert.
denied, 318 U8, 776 (1943) :

... [Clorroboration, in the sense that there must be circumstances in
proof which tend to support the prosecutrix’ story, is required . . . But
to safeguard the defendant by requiring corroboration in this sense is one
thing. To throw around him a wall of immunity requiring the testimony
of an eyewitness or direct evidence which is more than circumstantial in
support of the prosecutrix’ story is another.

® MeGuinn v, United States, 191 .24 477 (D.C. Cir. 1951).

“ Colun-Rosich v. Puerto Rico, 2506 1. 2d 393 (1st Cir. 1958).

“In Walker v. United States, 223 F.2d 613, 618 (D.C. Cir. 1953), the court
found corroboration, in part, in the defendant’s attitude under questioning in the
courtroom : *Highly important further were the circumstances attendant upon
the appellant’s taking the witness stand.”

2 8ee Fountain v. United States, 236 F.2d 684 (D.C. Cir. 1956), holding that
unless an attempt at carnal knowledge is shown and corrohorated, the case is one
of offensive touching, an “indecent liberties” case; see also Hammond v, United
Ntates, 127 F.2d 752, 753 (D.C. Dir. 1942), concerning the touching of a girl's
private parts:

In the instant case, it can just as well be assumed that appellant’s
purpose was to look or to fondle or to have intercourse if consent were

forthcoming, rather than to ravish, That he should be punished goes
without saying—but not for attempted rape.
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tions which are involved in these crimes do not always occasion the
victim's outeries, shock, disarray, or other corroborative behavior,

8. Jurisdiction—Essentially, of course, the proposed statutes on sex
crimes would apply to the Federal enclaves. In addition to the Federal
territorial jurisc{)iction, however, a vital jurisdiction over these crimes
exists with respect to kidnapping. An intent to commit a crime of rape
or sexnal abuse as defined in this proposed chapter would be the basis
for a kidnapping charge, where a person is abducted to violate or
abuse him sexu]:ﬂ%y.‘s In order to avoid charges of “kidnapping™ when
a girl is transported to a secluded spot in the hope of necking with
her, the kidnapping section specifies that only felonious conduct in
the course of an abduction will constitute kidnapping.*

 See proposed kidnapping provision, section 1631 (1) (e).

“1f the vietim is kept prisoner for a prolonged period of time in order to com-
mit sexual acts not involving intercourse, the culprit will be chargeable with
kidnapping under proposed section 1631(1)(d), in that he abducted and ter-
rorized another.
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ARSON AND OTHER CRIMES OF PROPERTY

DESTRUCTION: SECTIONS 1701-1709
(Stein; June 26, 1969)

1. Background: Basic Scheme.—Present Federal provisions dealing
with property destruction are designed to protect not only Federal
property and property on Federal enelaves, but also property moving
in interstate or foreign commerce, communications facilities, defense
facilities, and property (churches, schools, ete.) used by persons in
the exercise of their civil rights. The proposed sections would serve to
consolidate the numerous provisions in the present Code which, gen-
erally speaking, are stated in separate sections only because of the
different Federal interests involved.

The draft follows the pattern of existing law in dealing with acts
of destruction of. damage to or tampering with property, considering
the danger to human life posed by the destructive act, as well as the
nature, extent, and cost of the damage.? A major new crime is proposed
to deal with modern forms of extreme and swift destruction—release
of radioactivity, breaking of a dam, poisoning of a water reservoir.

The grading in the proposed provisions treats severely those forms
of destruction which are likely to endanger life as well as property,
as does present Federal law. Most property destruction statutes in the
present Code explicitly set higher penalties when injury results or life
1s endangered by the act of destruction (see the appendix, infra) ; but
despite this pattern, inconsistencies in penalty abound. For example,
arson or malicious mischief against property, including buildings. on
Federal enclaves (18 U.S.C. §§ 81, 1361) carries a less severe penalty, if
no person is endangered. than does damaging property moving in
interstate commerce (15 U.S.C. § 1281). Discharging explosives on the
grounds of the Capitol (40 U.S.C. § 193f(a)) is less serious in terms of
penalty than placing an explosive near a truck (18 U.S.C. §33),
regardless of extent of damage caused or intended. Setting fire to a
vessel “within the special maritime jurisdiction of the United States”
is punishable by up to 5 years’ imprisonment, under 18 U.S.C. § 81,
if no person is endangered ; the same act when done “with the intent
to injure or endanger the safety of the vessel or of her cargo” is

1 Similar revisions of criminal provisions on arson and property destruction
appear in the New York Penal Law of 1967, arts. 145, 150: California Penal
Code Revision Project—Tent. Draft, sections 2800-2805; Michigan Revised
Criminal Code—Final Draft, ¢. 27, 28; Ohio Criminal Law Revision, Draft No.
36; Proposed Crimes Code for Pennsylvania, art. X11I; Texas Penal Code Revi-
sion Project—e. 20 ; Model Penal Code, art. 220.

(877)
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punishable by up to 20 years’ imprisonment under 18 U.S.C. § 2275.
Mailing a letter with intent to incite arson (18 U.S.C. §1461) is a
more serious crime, under present law, than is arson itself, or at-
tempted arson (18 U.S.C. § 81, 1952). These distinctions would be
eliminated by the proposed consolidation of the crimes of property
destruction.

2. Arson: Destruction by Burning or Kaplosion.—Intentional use
of fire or explosives® to damage or destroy property is qualitatively
different from other means that may be used to damage property. In
addition to endangering any persons who may be on or about the
premises, fire and explosion tend completely to destroy property,
rendering it irreparable and useless. The scope of destruction by such
means is not easily controlled. Unleashing of fire or explosion requires
community response, to keep its effect limited ; the need to put out the
fire and cope with its after-effects itself results in further risk of life
to firemen and other members of the community. In short, misuse of
fire and explosives is unusually costly, and those who would use such
means for criminal purposes are particularly dangerous to society.

Therefore, in the view that the intentional setting of a fire or ex-
plosion in order to destroy the property of others must be severely
dealt with, the proposed arson provision proscribes such conduet when
destruction of buildings, inhabited structures, and vital public facili-
ties is intended. These are properties which, if irreparably destroyed.
would, at the very least, create substantial pecuniary loss or public in-
convenience and perhaps, as in the case of dwellings, cause immeasur-
able personal loss. When the defined properties are involved, it would
not be necessary to establish that people might have been hurt thereby.
It is enough that the actor intended such destruction. For example,
bombing a store would be serious in itself, even if the explosion oc-
curred at a time when no people were in it.

We define inhabited structure in section 1709 to include all struc-
tures ordinarily used by persons in their daily lives—places of work
as well as temporary and permanent homes and living quarters. Places
of assembly, used by persons in the exercise of basic civil rights, as
well as in mutual commerce and communication, whether or not build-
ings, such as stadia, markets, passenger terminals, passenger trains,
ships, air planes, are included. We further define vital public facilities
in section 1709 specifically to include sites which. if destroyed, would
cause substantial economic loss or a general disruption of public ac-
tivity. This includes bridges, tunnels, dams; inclusion in the definition
of facilities for launching spacecraft is intended to cover rocket
launching sites for guided missiles, satellites, and other space vehicles.
Of course, destruction of such property for demolition and reconstruc-
tion purposes will not constitute arson, if no one is knowingly injured
or endangered, since their destruction by fire or explosion is proscribed

? Because dangers from explosion are the same as those from fire, and many
present statutes deal with fire and explosion together—e.g., 18 U.8.C. § 1364
(injury or destruction of exports by fire or explosives), 18 U.S.C. § 1992 (setting
fire to or placing explosives near railroad) ; 40 U.S.C. § 193f,h (setting fire to
any combustible, or discharging explosives, on Capitol grounds)—we explicitly
include causing an explosion as ‘“arson,” though traditionally ‘“arson,” as
exemplified in the Federal enclave statute (18 U.S.C. § 81). concerns fire alone.
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only so long as the place is used as an inhabited structure or vital
public f‘lcnht\ If it is permanently closed to such use, the property
does not retain the characteristics defined.

However, there are possible faults with the propoesed provision’s
reliance on a list of properties, destruction of which would be either
costly or might endanger life. We cannot imagine all such properties,
and some cases of intentional destruction by “fire or explosive which
should be considered arson may therefore not be covered. This problem
might be resolved by leaving the definitions open ended. By defining
vital public facility as “including™ (rather than “meaning™) the listed
sites, we would prowde room for judicial expansion of the definition.*
However, expansion of the list—for example, to include as a “vital
publw facility™ “structural aids or appliances for n: 1\'1gat10n or ship-
ping™ (buoys. harbor lights), as in present. 18 U.S.C. § 81—might well
become overbroad. It could cover many objects the destruction of which
might cause great difliculty or danger, but the fact that ‘they are de-
stroved by firo or e\p]osmn would not be enough to consider such de-
struction as arson, on its pro perty destruction found'mon. Destruction
by explosion or fire of small items which are intrinsically important
to safety might recklessly endanger others (see paragraph 3, infra);
but, if it does not, the crime earries none of the special culnablhty
entailed by willingness to cause a substantial amount of destruction
by use of fire or e\ploq'\ es, Indeed. even intentional destruction of the
listed properties—buildings, inhabited structures, vital facilities—can
occur under circumstances not warranting ftggmvated pumshment
the burning of a small bridge over a stream for example, or a camper’s
tent, with no one in it.

We might deal with this problem by grading arson in terms of the

value of the property destroyed. Thus, intentional destruction by arson
of any dwelling house or of any inhabited structure or public facility
worthh more than a certain sum, perhaps $100,000, might be graded as
a Class B felony, and lesser destmctlon even lntentlonal might be a
Class C felony. But this distinction does not seem to. deal adequately
with the culqulhty of the offender who, after all, is willing to use
especially destructive means to destroy sigmificant items of property.
The real cost of this act, in terms of rebuilding a home or of dis-
ruption of personal business or community endeavors, may not be
measurable in terms of the objective value of the property destroyed.
If we wish to discourage intentional use of fire or explosives for erim-
inally destructive purposes, it would seem best to retain the proposed
definition and grading, leaving sentencing for minimal acts of de-
struction to judicial discretion.

3. Endangerment by Fire or Eaxplosion.—Proposed section 1702
proscribes intentionally starting a fire or causing an explosion and
being reckless as to the consequences when the act Tesults in recklessl y
phcmg another person in danger of injury or death, or when it
recklessly risks destruction of the kinds of property concerned in
the arson provisions or reck lessly causes damage to another’s property
constituting a pecuniary loss in excess of $5 OOO This offense recog-
nizes the seriousness of setting fires or causing explosion, even when

’

® The term *‘including” is used in the Study Draft.



880

there is no intent to destroy the kinds of property listed in the arson
provisions.

The draft would reach fires and explosions intentionally set, even
under lawful circumstances, e.g.. a person setting off a blast in a con-
structipn operation or a mine—if the actor is reckless as to injury to
persons or property. This is considered appropriate because our gen-
eral definition of recklessness reaches only gross disregard of the risks
and explicitly rejeets the standard used for tort liability (see the defini-
tion of recklessness, section 302(1) (c)). A person who sets off an explo-
sion in gross violation of accepted procedures, and endangers others,
should be culpable. If it is regarded as more desirable. however, to
reach use of fire or explosion when such use is clearly unlawful, the
proposed section could be modified to penalize only the setting of
unlawful fires or explosions.

The scope of this provision reflects several policies. First, it covers
intentional settings of fires or explosions to one’s own property as well
as another’s, because recklessness as to the consequences is the key
factor rather than, as in the arson provision, intent to destroy.

Fire and explosion are exceptionally difficult to control and may
Egse dangers to persons and other property ; the destructive effect may

severe. This is true even when fire or an explosive is intended to be
used only to damage a limited amount of one's own property. It is
quite different, that is, to destroy a piece of furniture by taking an axe
to it than by burning or exploding it.

Second, the draft upgrades the general reckless endangerment pro-
vision (proposed section 1613) when endangerment to persons is the
result of an intentional use of fire or explosives, since the use of these
sudden and exceptionally disruptive means represents a great, perhaps
uncontrollable danger to all persons in the vicinity. When a fire or
explosion is set and another person’s life or any bodily injury to an-
other person is thereby recklessly risked the crime 1s graded as a
Class C felony. If the fire or explosion is set under circumstances
manifesting an extreme indifference to the value of human life, the
crime is graded as a Class B felony.” This special concern with the
dangers posed to life is consistent with present law. The present Fed-
eral arson statute (18 U.S.C, § 81), applicable to enclaves, provides a
5 year penalty for “willful and malicious” burning of property. but
raises the penalty to 20 years if a “dwelling™ is burned or “if the
life of any person be placed in jeopardy.” Other property destruction
statutes in the present Code also indicate differentiations in penalty
between simply damaging property, and damaging under circum-
stances which cause injury, or risk death. to others.

It should be noted, however, that the proposed provision is not
tied to specified property. Setting a fire or cansing an explosion
under life-endangering circumstances is sufficient, regardless of
whether a building or other structure is involved. Thus, contrary to
traditional concepts of arson, this provision would embrace the set-

3 Under the general reckless endangerment provision, proposed section 1613,
any endangerment of human life under circumstances manifesting an extreme
disregard for human life constitutes a Class C felony: and conduct recklessly
risking death or serious bodily injury (ec.g., reckless driving) would be a Class A
misdemeanor,
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ting of forest or grass fires and the throwing of hand grenades and
Molotov cocktails.*

Third, the draft covers the reckless destruction of property other
than buildings, structures or public facilities, e.g.. forests, and in-
cludes damage to any property, e.g., furnishings within buildings, but
is limited only to such destruction or damage when it constitutes a loss
of over $5,000. This would cover any serious consequences resulting
from reckless use of such destructive means, Sinece the requisite cul-
pability is recklessness, it is appropriate to limit the felony punish-
ment to risk of destruetion of the property protected by the arson
provision or to actual causation of substantial property damage.
Reckless destruction by other means, or by these means when destrue-
tion is less substantial, is dealt with in the criminal mischief provisions.

4. Failure to ('ontrol or Report Dangerous Fire—A present statute,
18 11.5.C. § 1856, protects Federal forest land from persons who start
a fire on or near the land and fail te put it out or otherwise keep it
from spreading, even though the fire may have been started in the
first instance without recklessness, In short, a person starting a fire,
even on his own property, has an obligation to keep it from spreading
to other property. “The danger depends upon the nearness of the fire,
not. upon the ownership of the land where it is built. . . . Congress
may prohibit the doing of acts upon privately owned lands that
imperil the publicly owned forests.” ?

roposed section 1703 would extend application of the present
statute to any public property and property on Federal enclaves.
The obligation 1s only to put out or control a fire which one knows
is endangering life or property, when one “can do so without sub-
stantial risk to [one's] self.” Otherwise, one is obligated simply to
give a prompt fire alarm. It is, then, only gross misfeasance which
1s proscribed, a proseription which seems quite reasonable when
weighed against the risk of allowing a fire to go out of control.

Though consideration might be given to extending liability under
the proposal to any person who is, in fact, under a duty to prevent
or combat a fire on premises but recklessly disregards that fact, the
proposal limits eriminal lability to those who set the fires or authorize
setting the fires. The erime is one of omission: and overextension of
criminal liability for nonperformance of conduct is disfavored in our
jurisprudence (see the discussion of crimes of omission in the com-
ment on basis of liability, culpability and mistake). Moreover, fo
extend the provision would create a harsh sanction for default in
employment responsibilitics. Though the mistake of law defense (pro-
posed section 610) could be claimed by a person who mistakenly he-
lieved he had no lawful obligation in this regard, the utility of the
defense would be too limited in the situation with which the proposed
provision is concerned. A mistake of law defense would require resort
to expert opinion on the issue of law; and such inquiry could not be

‘ But note that some heavy penalties are presently applied regardless of the
circumstances, where damage to the property is likely, in itself, to be great as
well as dangerous to persons, as with damage to airplanes and ships. 18 U.S.C.
§§ 32, 2275 (up to 20 years' imprizronment under either of these provisions).
P'roperty damage alone is denlt with by the arson and criminal mischief
proposals.,

* Holmes, .JJ. in United States v. Alford, 274 U.S. 264 (1927).



882

expected in the emergency situation contemplated by the provision
proposed here.

5. Release of Destructive Forces; Culpability for Disaster.—Pro-
posed section 1704 would crente a major new crime, dealing with mad-
ern situations in which a single deliberate destructive act—breaking a
dam, releasing radioactive material into the air—can cause widespread
serious personal injury or property damage. When such acts result in
death, they are likely to be punishable as murder. But situations can
arise in which a great amount of human suffering results from the
criminal act, suffering so great as to warrant high criminal penalties,
even though no death results. We define such situations as those in
which 10 or more persons are seriously injured, 10 or more separate
structures substantially damaged. or more than $500,000 damage oc-
curs. Since the Federal government exercises control of many faeili-
ties in the nation which, if damaged, can create such destruction—
dams, factories producing radioactive materials, poison gas and germ
warfare laboratories, eze.—and since the gross destruction posited may
well reach across State lines, a proscription of such destructive acts
is appropriate for a Federal Code.

Beyond those property damage statutes in the present Code which
set high penalties when the proseribed damage endangers life, present
law does not explicitly proscribe acts of wholesale destruction. Thus,
for example, 18 U.S.C. § 832 proscribes the unregulated interstate
transportation of explosives, radioactive materials or etiologic agents™
(meaning, no doubt, disease producing), and sets penalties of up to
10 years’ imprisonment if death or injury results from violation of
the section, without regard to the extent of damage or injury actually
caused by release of such destructive agents. Destruction of dams and
poisoning of reservoirs is tied to acts of sabotage of national war or
defense efforts (18 U.S.C. § 2153), not to any harm such conduct could
create under peacetime conditions. Similarly. violations of the Atomic
Energy Act are keyed, in penalty structure, to an “intent to injure the
United States or [an] intent to secure an advantage to any foreign
nation” (42 U.S.C. § 2272), not to criminal culpability involved in
extreme harm caused to the civilian population.

Major culpability under proposed section 1704 is based on actual
causation of widespread injury or damage. Intentional release of de-
structive forces causing such injury or damage would constitute a
Class B felony. Willful causation of such destruction would be a Class
C felony. The Class C felony would be parallel to that proposed for
reckless endangerment in the assaults chapter except that extreme
recklessness here is based on the use of destructive substances and re-
sulting destruction. Willful creation of such risks, without disastrous
result, would be a Class A misdemeanor. Additionally a crime
equivalent to that of failing to report or control a dangerous fire is
proposed for failure to prevent widespread destruction where the de-

® Though several States have considered inclusion of a “ecatastrophe” provision
in their proposed Criminal Code revisions. only one State, Pennsylvania, seems, at
this date, to have proposed inclusion of such a statute in a new Criminal Code.
Seec Proposen CriM. Cobe For I’A. §1302: cf., other property crimes revision
proposals, note 1, supra. The States, apparently, see no serious need for such
a provision. See TExas I’ExaL Cone REvIsiON PROJECT § 220.2, Comment at 23-24.
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structive forces were set off by the actor: the crime would be a Class
A misdemeanor.

6. Property Damage for Fraudulent Purposes.—Some Criminal
Codes contain statutes imposing a high liability where one destroys
any property. including his own, for fraudulent purposes. Since in-
surance fraud is the most common motive for arson, consideration
has been given to including such a provision in this Code. Authorization
of a Class B felony penalty for fraudulent property destruction might
serve to deter acts of (lll)l(llt) committed in disregard of the (Llnger
to others; acts of destruction for fraudulent. purposes import a high
degree of professionalism and deliberate eriminal action, which may be
deterrable. However, to ditferentiate the offense from other acts of
fraud, in warranting very high penalties, the property destruction
offense must be based on the d.m«rer posed by the act to other persons
or the property of others. W here no danger to other persons or the
property of others results from the fraudulent burning, and only one’s
own property is affected. the means of destruetion has no special sig-
nificance; it is the same crime whether one damages one’s own vuhl-
able painting, or one’s own country house by ﬁre or other means, in
order to collect the insurance on it. Since provisions of the propo=ed
Code authorized Class B felony penalties for thefts of over $100,000
as well as for arson, endangering by fire, and other crimes of gross
property destruction, a bpecml provision on arson committed for fraud-
ulent purposes seems unnecessary.

7. Cviminal Mischief; Malicious Property Damage.—Proposed sec-
tion 1705 is a general (nmm.ll statute proscribing wanton damage to
property of .umthel‘ or tampering with such property so as to cndanrrel
persons or property. UUnlike arson, the emphasis in the proposed g weneral
crime is not on employment of highly destructive methods, ‘but on
resultant damage no matter what means are employed to cause such
damage.

Bevond consolidation of the existing statutes protecting from wan-
ton damage property in which there is a Federal interest, the proposed
provision makes no substantial changes except with respect to
rationalizing the grading scheme.

The key (hﬂelenw hetween arson and the general property damage
provision, in terms of grading, is that an intentional setting of fire or
use of explosives is enough to hold the actor feloniously responsible
if serious damage is rerUes,\h/ risked thereby: the criminal mischief
draft imposes felony liability for property damage, generally, only
when large-scale property damage or danger to others is intentionally
caused. Reckless propeltv d‘un.we is (rmdod as a misdemeanor.

Except for this difference, the pmpased grading scheme for criminal
property damage is similar to that ploposed for arson, and generally
follows plecent pelicy as expressed in existing statutes. Intentional
commission of acts causing serious property dqnmtro is_graded as a
Class C felony. When pecuniary loss is the prime criterion, $5,000 is
set as the break-off point bet ween felony and mlcdemednm This
relatively high figure is set beeause pmpertv damage, even intentional
property destruetion. not accompanied by any motive to sabotage, steal
or commit another erime, usually manifests no more than vandalism or
“malicious mischief™ on the part of the perpetrator. Such acts should
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not be considered felonious unless a desire to cause a large amount of
damage is manifest. In contrast, present law punishes as a felony will-
ful damage to Federal property where the loss is in excess of $100
(18 U.S.C. § 1361). This policy, a relic of the distant noninflationary
past, is unwarranted today: the revision reflects current monetary
values.” However, we also impose felony penalties when the operation
of public communications, utilities or other vital services is intention-
ally and substantially disrupted, regardless of the amount of monetary
damage, because of the actual or potential harm to many persons
caused by such events.®

Also considered was the possibility of explicitly making a felony
of the intentional infliction of damage to national treasures, such as
Plymouth Rock, the original copy of the Declaration of Independence,
etc.> This would avoid the necessity of having to prove that the

*In Edwards v. United States, 361 F.2d 732 (8th Cir. 1966). defendant was
sentenced to 31 years’ imprisonment for taking somne items (lead pipe, medieine
cabinet, face bowl) from a vacant home owned by the United States government;
the taking of the property had caused something more than $100 in damages.
In Brunette v. United States, 378 F.2d 18 (9th Cir.), cert. denied, 389 U.S. 961
(1967), defendant, arrested on an Indian reservation, became angry and dented
the fender of the police car with his car. Luckily for him. however, the cost of
repair was only $32.50. His conviction for damaging United States property was
affirmed.
® There is a distinction, however, between damage to one's own property causing
public disruption, and damage to another's property causing such disruption.
The proposed property damage provision, unlike the arson and release of
destructive forces provisions, concerns only damage to another’s property.
In Marchese v. United States, 126 F.24 671 (oth Cir. 1942), Italian crewmen,
whose ship was docked in American waters, damaged the ship’s machinery and
navigation equipment so as to make her useless upon Italy's entry into World
War II. This act was held to violate the provision against damaging foreign
vessels (18 U.S.C. § 2275), even though the damage was done with the owner's
consent.
[A] legislature can prevent destruction of private property by its owner,
or its injury, when the public interests are concerned. . . . The statute before
us was not made to protect shipowners against the acts of others, but to
protect the public interest in ships as vehicles of foreign commerce, with
their cargoes and persons on board. against injury or danger by the acts of
any person, whether owner, crew, or outsider. (126 F.2d at 675.)

Similar cases decided the same way, were Giugni v. United States, 127 F.24 786

(1st Cir. 1942) ; Bersio v. United States, 124 F.2d 310 (4th Cir. 1941); and

Polonio v. United States, 131 F.2d 679 (9th Cir. 1942).

The interest of the United States in such eases, as an aspeet of foreign relations,
may be dealt with in statutes concerning foreign relations. As a general principle,
however, in the property destruction statutes proposed here, defendants would
not he eriminally liable for destroying property upon request of the owner, unless
the damage, in turn, caused damage to other property-—as, for example, in
blocking publie harbor facilities. Or, if persons were endangered by the owner’s
authorized property destruction, defendants would be guilty of reckless endanger-
ment. Otherwise, defendants, nnder the proposal, would be guilty of no crime.
A telephone company, for example, would not be liable for recircuiting its own
wires, even if telephone service is disrupted thereby. Cf. Dacche v. United States,
250 F. 566 (2d. Cir. 1918), upholding a conviction of Germans whe conspired in
World War I (while the United States was neutral) to blow up allied cargo ships
leaving New York harbor; United States v. Tanner, 279 F. Supp. 457 (N.D. 11l
1967), concerning firing at a vessel, moving in interstate commerce in Chicago
harbor, during a union fight for control of maritime labor. Such acts, of course.
would be covered by the proposed statutes.

* See United States v. Bowe, 360 F.2d 1 (24 Cir.) cert. denied, 385 U.S. 961
(1960), concerning a plot to blow up the Statute of Liberty and other national
monuments.
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pecuniary loss from damage to treasured things of inestimable
symbolic significance constituted more than $5,000. But this saving
proved to be outweighed by the difficulty in finding language that was
not overly broad. We considered, for example, declaring acts of
damage which “intentionally deprive the public of enjoyment of a
venerated thing of national significance™ to be felonious, thereby
limiting the felony penalty, where value of the property is not
proved, to significant property and to infliction of substantial dam-
age. But efforts to prove what things are “venerated” and of “national
significance” and to prove a person's intent in this regard seemed
dangerously vague, for a criminal statute. It would seem better,
therefore. simply to rely on the more objective test of valuation of the
loss: it is likely that losses of such significance could be established
in terms of money value.

Note on Flag Desecration.—18 T.S,C. § 700, a statute added to the
Criminal Code by P.L. 90-381, on July 3, 1968, proseribes “knowingly
cast[ing] contempt upon any flag of the United States by publicly
mutilating, defacing, defiling, burning, or trampling upon 1t.” The
statute has a maximum penalty of 1 year. At about the time this
statute was in the process of enactment, the Supreme Court, in a
decision upholding a conviction for burning a draft card, held that a
recently enacted selective service provision proseribing draft card
mutilation or destruction was valid, based on the government’s “sub-
stantial interest in assuring the continuing availability of issued
Selective Service certificates:” the statute was not, the Court held,
explicitly aimed at suppressing communication. United States v.
O Brien. 391 T.S. 367, 381-382 (1968).

Similarly, the government’s interest in protection of the flag might
be expressed. without interference with first amendment rights, if
the flag is compared to other governmental symbols, use of which
may be regulated. Customary regulations for use of the flag now
appear in chapter 10 of Title 36 of the UTnited States Code, and a
proseription against abuse of the flag now appears in section 3 of
Title 4 of the UTnited States Code., (The proscription in 4 U.S.C. §3
is unnecessarily limited, applying only to the Ihstrict of Columbia).
Proscription against mutilation of the flag more properly belongs
with these regulatory provisions, and transfer of the section from
Title 18 to Title 4 or Title 36 of the United States Code is therefore
recommended.

8. Destruction of One’s (Jirn Property: Mistake as to Ownership.—
Destruction of one’s own property. not entailing risk of life or
property of another. or public inconvenience or disruption, will not
be punishable as a erime under this group of offenses. Property is one’s
own to act on, under the proposed definition of section 1709(bg, only if
no one else has a proprictary or possessory interest in it, or, if he has,
has conscented to the actor’s act of damage or destruction. Mistake
as to ownership or consent may be shown under the proposed
general mistake provision (see proposed section 304). If the
mistake is unreasonable, the actor will not be culpable for inten-
tionally destroying another's property. but will be responsible for
recklessness if recklessness suffices for culpability.

9. Criminal Possession of Destructive Substances.—Present 18

38-881 0—70—pt. 2
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T.S.C. § 832 proscribes the transportation of destructive substances—
explosives, radioactive materials, “etiologic” (disease producing?)
agents—on interstate carriers unless regulations of the Interstate
Commerce Commission are complied with. A penalty of up to 1
year's imprisonment is provided for violation of the statute; a greater
penalty is provided if injury or death results from the violation.

18 U.S.C. §8 2277 and 2278 prohibit unlawfully bringing or possess-
ing explosives on board ships. Bringing destructive substances on an
airplane with intent to damage the plane is proseribed in 18 U.S.C.
§32; a similar proscription applicable to railroads is in 18 T.S.C.
§ 1992. Tllegal use or possession of explosives for the purpose of inter-
fering with another person’s exercise of civil rights is proseribed by
18 U.S.C. §837, and transportation of explosives for use in civil
disorders is proseribed by 18 U.S.C. § 231. Mailing destructive sub-
stances in violation of postal regulations is proseribed in 18 U.S.C.
§ 1716. And the manufacture, possession and distribution of explo-
sives generally is regulated by chapter 8 of Title 50 of the United
States Code. Generally, where no damage results, violation of these
proscriptions is punishable by up to 1 year’s imprisonment.

The draft deals with these provisions insofar as reckless violation
of these regulations may risk extensive personal injury or property
destruction and. therefore, constitute Class A misdemeanors under
proposed section 1704(2). Otherwise, violations of regulations can
be dealt with by our proposed regulatory offense provisions; knowing
violations of regulations in this area are serious and, as at present,
may warrant the criminal misdemeanor penalties set for them (see
draft and commentary on regulatory offenses, section 1006). Still
more grievous aspects of dealing with explosives or other dangerous
substances—i.e.. possession. manufacture or transportation with intent
to commit a crime—would constitute eriminal attempt or solieitation
(see proposed sections 1001, 1003), or complicity (see proposed sec-
tion 401). Possible explieit treatment and special grading for dealing
in such substances, where there is intent or knowledge that a crime
will be committed with them. will be considered with provisions deal-
ing with weapons and eriminal tools generally.’®

10. Jurisdiction; Property Warranting Protection by Federal
Law.—In addition to covering all property, public and private, on
Federal enclaves and in the maritime jurisdiction, present law provides
Federal jurisdiction over crimes of property destruction when the
property involved is moved in interstate or foreign commerce, or is an
instrument of such commerce, 7.e., ship, plane. railroad, motor vehicle,
or if a person travels in interstate commerce to commit such a crime.
or if facilities of interstate commerce are used to commit the crime.?

1 Some Codes have provisions dealing with explosives alone. Ser e.g.. MICH.
Rev. Criy. Cobe, § 2810 (Final Draft 1967) —Criminal Possession of Explosives:

(1) A person commits the erime of eriminal possession of explosives if he
possesses, manufaetures, sends or transports any explosive substance : and

(a) Intends to use that explosive to commit any offense: or

(b) Knows that another intends to use that explosive to commit an offense.

(2) Criminal possession of explosives is a Class C felony.

* See the appendix, infra.
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Such jurisdiction should be preserved, concurrent with State juris-
diction over crimes of property destruction, not only as an aid to local
investigations of crimes having interstate or foreign aspeets, but also
to express the Federal interest in criminal conduct involving organized
crime (18 U.S.C. §1952).** violations of civil rights (18 U.S.C.
§ 837),'® and aggravation of civil disorders (18 U.S.C. § 231).* Con-
duct involving such interstate aspects would, however, be graded
in terms of the amount of property damage and danger to life caused
by the criminal act, as if committed in an enclave, rather than vary
according to the basis of Federal jurisdiction.

Further. enforcement of the proposed release of destructive forces
provision (proposed section 1704) would be enhanced if Federal
jurisdiction over this crime were conferred whenever resultant damage
was caused or threatened to a multi-State area, since the crime is
premised on the risk or existence of widespread destruction.

Of course. Federal jurisdiction would continue to exist when Fed-
eral property is damaged or endangered. Destruction of any prop-
erty, whether publicly or privately owned. which causes damage to
Federal property or facilities would be covered, as would damage to
any property, publicly or privately owned, which causes impair-
ment to the national defense or to other vital Federal services.'®

* See the comment on organized crime.

2 See the comment on civil rights.

* &e¢c the comment on riot offenses,

3 For cases concerning damage to private property which interfere with the
national interest, see, e.g., Roedel v. United States, 145 F.2d 819 (9th Cir, 1944),
concerning an attempt to burn a warehouse containing war materials. That
defendant intended to interfere with the war effort was proved, in that case,
by the fact of his membership in the Nazi party. But, even had defendant at-
tempted to burn the warehouse for nonwar-related reasons—for example, to
colleet insurance on goods he owned in the warehouse—the United States still
should retain jurisdiction, at least to investigate. See also Abbate v. United
States, 247 F.24 410 (5th Cir, 1957), aff’d, 359 U.S. 189 (1939), in which defend-
ants, during a labor dispute against a telephone company, dynamited cable
installations. Federal jurisdiction was established in that case because Federally-
owned circuits were among those destroyed or damaged (18 U.S.C. § 1362). Note,
however, that 18 U.S8.C. § 1362 specifically excludes from Federal jurisdiction
cases of interference with interstate communieations lines as a result of lawful
strike activity, unless the lines are used by the Federal government for military
or civil defense functions. But the c¢rimes proposed in this article—malicious
property damage—would not preclude lawful strike activity. i.e.,, refusal to
operate interstate communication facilities. The Federal interest in maintenance
of a privately owned, but nationally necessary, interstate communications sys-
tem, therefore makes suitable Federal jurisdiction over crimes in this group of
offenses affecting interstate communications.



APPENDIX
TYPES OF PROPERTY PROTECTED UNDER PRESENT FEDERAL LAW

Present Federal law protects different classes of property against
different damaging conduct through different sanctions:

(1) Buildings (5 years and $1,000 for “willfully and maliciously™
burning, destroying, or injuring; if a dwelling, or 1f any person’s life
jeopardized, 20 years and $5,000 [18 U.S.C. §§ 81, 1363]) :

(2) “building[s] or other real or personal property . . . use[d] for
educational, religious, charitable, residential, business, or civic objec-
tives” (1 year + $1,000 for interstate transportation of explosives with
knowledge or intent to damage or destroy; if personal injury results,
10 years + $10,000; if death results, death penalty permissible [18
U.S.C. §837]);

(3) “any property of the United States™ (10 years + $10,000 for
“destruction” or “willful injur[y]” [18 U.S.C. § 1361]) :

(4) “any property™ in interstate or foreign commerce by railroad,
motor vehicle, or aircraft (10 years + $5,000 for willful destruction or
injury [15 U.S.C. § 1281]):

(5) exports (20 years + $10,000 for injury or destruction by fire or
explosives to articles being exported from United States when coupled
with intent to obstruct their exportation [18 U.S.C. § 1364]) ;

(6) structures ([parentheses in item *17]) ;

(7) machinery (5 years + $1,000 for “willfully and maliciously”
burning, destroying, or injuring: if any person's life jeopardized, 20
years + $3,000 [18 U.S.C. §§ 81, 1363]) :

(8) “building materials or supplies” [emphasis added] (5 years +
$1,000 for “willfully and maliciously” burning; if any person’s life
jeopardized, 20 years + $5,000 [18 U.S.C. § 811);

(9) “building materials and supplies” [emphasis added] (5 years +
$1,000 for “willfully and.maliciously™ destroying or injuring [18
U.S.C. §1363]); .

(10) military or naval stores, munitions of war ([parentheses in
item “7"]);

(11) *works or property or material of any submarine mine or
torpedo ar fortification or harbor defense system owned or constructed
or mn the process of construction by the United States™ (5 years +
$5,000 for willful injury to, destruction of, or interference with [18
U.S.C. § 2152]) ;

(12) war material, war premises or war utilities (30 years + $10,000
for willful injury, destruction, contamination or infection, during war
or national emergency, when coupled with intent to obstruct U.S. or
allied war activities [18 U.S.C. § 2153]) :

(13) national defense material, national defense premises, or na-
tional defense utilities (10 years + $10,000 for willful injury, destrue-
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tion, contamination, or infection, when coupled with intent to obstruct
U.S. national defense [18 U.S.C. § 2155]) ;

(14) civil aireraft (20 years + $10,000 for willfully setting fire to,
destroying, damaging, disabling, or wrecking [18 U.S.C. § 32]) ;

(15) civil aircraft parts, facilities and cargo (20 years + $10,000 for
willfully setting fire to, damaging, destroying, disabling, wrecking,
placing any “destructive” substance near, or otherwise causing hazard
to work or use when coupled with intent to damage, destroy, disable, or
wreck any aireraft [18 U.S.C. § 32]) ;

(16) motor vehicles, motor vehicle facilities, motor vehicle cargo (20
years + $10,000 for willfully damaging, disabling, destroying, tamper-
ing with, or placing explosives near, when coupled with intent to en-
danger, or reckless disregard for, anyone on board [18 U.S.C. § 33]);

(17) railroad trains (20 years + $10,000 for willfully derailing, dis-
abling, or wrecking; if death results, death penalty permissible [18
U.S.C. §1992]) ;

(18) railroad facilities (20 years + $10,000 for willfully setting fire
to, placing explosives near, or “undermining™ with intent to derail,
disable, or wreck a train; if death results, death penalty permissible
[18 U.S.C. §1992]) :

(19) vessels and their goods (10 years + $10,000 for “willfully and
corruptly” conspiring to destroy, when coupled with intent to defraud
underwriter; life imprisonment for “willfully and corruptly” destroy-
ing own vessel, when coupled with intent to defraud underwriter,
shipper, or co-owner; 10 years for nonowner “willfully and corruptly
[to] cast away or otherwise destroy™ United States vessel “to which he
belongs™; 10 years + $10,000 for willfully causing or permitting de-
struction or injury to private vessel; 20 years + $10,000 for setting fire
to or placing explosives on, when coupled with intent to endanger
vessel, cargo, or persons aboard; 1 year for loss, destruction, or “serious
damage™ to a merchant vessel if caused by employee’s drunkenness or
“willful breach of duty,” or if employee’s drunkenness, willful breach
of duty, or “neglect of duty™ “tend[s] immediately” to endanger “life
or limb;” 10 years + $5,000 for whoever “plunders, steals, or destroys”
goods from vessel in distress; 5 years + $1,000 for maliciously destroy-
ing any cable fixed to anchor or moorings; 1 year + $1,000 for posses-
sion of explosives aboard registered vessel without master’s permission,
or for master’s carriage of explosives “likely to endanger” vessel or
passenger; $2,000 for shipping certain explosives, or for shi pping other
explosives not in accordance with Coast Guard regulations, or 10 years
+ $10,000 if death or bodily injury results [18 U.S.C. §§ 1658, 2196,
2271, 2272, 2273, 2974, 2275, 2276, 22717, 2278 ; 46 U.S.C. § 170]) ;

(20) “structural aids or appliances for navigation or shipping”
([parentheses in item “7"]) ;

(21) U.S. Capitol Grounds (60 days + 8100 for discharging fire-
work or explosive, or setting fire to any combustible: if damage to
public property exceeds $100, 5 years [40 U.S.C. § 193£.h]) ;

(22) timber and grasses (1 year + $1,000 for “wanton™ destruction
of timber; 5 years + $5,000 for “willfully and without authority”
setting fire to timber, underbrush, grass “or other inflammable mate-
rial”; 6 months + $500 for, after kindling fire, leaving it not totally



890

extinguished, or “suifer[ing] said fire to burn unattended™ [UT.S.C.
§§ 1852, 1853, 1855, 1856]) 3 .

(23) wildlife (6 months + $500 for willful injury to or destruction
of United States property on land or water reserved as sanctuaries
for birds, fish, or wild animals [18 U.S.C. § 41]) ;

(24) communications (10 years + $10,000 for willful or malicious
injury to, destruction of, or interference with communications systems
controlled or operated by United States [18 U.S.C. § 1362]) ;

(25) mail (3 years + $1,000 for “willful or malicions™ injury to or
destruction of mailbox, or destroying or injuring mail withm; 1 year
+$100 for unauthorized destruction of mail [18 UJ.S.C. §§ 1703, 1705]).

In addition, Federal stautes protect unspecified property by gen-
eralized prohibitions:

(1) interstate commerce with intent to “promote or facilitate™ arson
in violation of law of U.S. or State law, followed by attempt (5 years
+ $10,000 [18 U.S.C. § 1952]) ;

(2) mailing an article “tending to incite arson™ (5 years + $5,000,
or 10 years + $10,000 for subsequent offenses [18 U.S.C. § 1461]) :

(3) mailing of explosives, except as permitted by Postmaster Gen-
eral (1 year + $1,000 [18 U.S.C. § 1716]) ;

(4) Introducing misbranded packages of hazardous substances (in-
cluding substances which are “flamma %le or generate pressure through
decomposition, heat, or other means™) into interstate commerce is
punishable by 90 days + $500, or, if done intentionally to mislead (or
nonintentional subsequent offenses), by 1 year + $3,000 (15 U.S.C.
§§ 1261, 1263, 1264).



COMMENT
on
BURGLARY AND OTHER CRIMINAL INTRUSIONS:

SECTIONS 1711-1719
(Stein; September, 1969)

1. Background; Policy—There are at present no offenses of bur-
glary or trespass generally applicable to Federal property or to Fed-
eral enclaves. Present Federal law regarding unlawful entries deals
with specific properties—Post Offices, for example, but not Federal
office buildings generally. IFederal enclaves rely, for burglary pro-
visions, on local law, yet burglary provisions vary more Wldel\ from
State to State than do most. ot her eriminal statutes.?

Moreover, the present Federal burglary provisions are inconsistent
in penalty. Thus, breaking and entering into railroad ears, airplanes,
vessels, trucks and other vehicles moving interstate “with intent to
commit larceny therein” carries a sentence of up to 10 years’ imprison-
ment (18 U.S. C. §2117) ; breaking and entry into a vessel within the
maritime ]111‘1>dlct1011 with intent to commit any felony, or described
forms of malicious mischief, leads to no more than 5 years’ imprison-
ment (18 U.S.C. §2276). A “forcible” breaking into a Post Office in
order to commit “any larceny or other depredatlon is punished by

to 5 years’ imprisonment (18 U.S.C. § 2115), though any entry “by
v1olence into a railway or steamboat Post Office warrants no more
than 3 years’ penalty (18 1.8.C. § 2116). But, any entry into a bank
with intent to commit any felony may be pum%hed by up to 20 years’
imprisonment (18 U.S.C. § 2113).
The proposed draft is designed to provide carefully graded offenses

! For cases in which Federal courts, under the present Assimilative Crimes
Act (18 U.S.C. §13) were required to delve into the intricacies of local burglary
law to resolve cases arising on Federal property or in Federal enclaves, see, c.g.,
Bayless v. United States, 381 F.2d 67 (9th Cir. 1967), concerning the law on
“breaking,” and Dunaicay v, United States, 170 F.2d 11, 12 (10th Cir. 1948), an
assimilated crimes case involving the breaking and entry into a building owned
by the United States, on land within exclusive Federal jurisdiction. and interpret-
ing the State law on burglary as applied to the Federal building, See «also,
Urnited Statex v. Brandenburg, 144 1°.2d 656, 661 (3d Cir, 1944) :

[T1here is no State in which the offense of breaking into the dwelling
house of another in the nighttime with the intent to commit a felony
therein would not be a crime . . . [but] each State has erected numer-
ous statutory offenses which include such crimes as breaking into a
dwelling house, a warehouse, a ship, an office, a freight car or even a
boat with the intent to commit a felony therein.
See MopeL PExAr Cope § 221.1 (P.O.D. 1962), and the discussion of State bur-
glary laws in Tent. Draft No. 11, at 54-61 (1960). The former Distriet of Colum-
bia “housebreaking” statute for exnmple. (22 D.C. CobnE, § 1801 (1967) ). added to
“dwellings” a long list of commercial premises which could be the subject of
“housebreaking.”
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covering unlawful intrusions which ean be made applicable to all Fed-
eral interests, providing uniformity of treatment whenever such in-
trusions are Federally prosecuted. In addition, the draft eliminates
the element of the manner of entry from the offense of burglary, a
matter presently subject to inconsistent treatment in IFederal law. The
elimination of “breaking” as an element is in accord with other mod-
ern criminal law revisions.? The draft also deals explicitly in eriminal
trespass, with problems as to defining, in termms of grading, the rela-
tive seriousness of a trespass—from trespassing upon a dwelling or a
highly secured government area to a much more innocuous trespass on
posted land.

2. Burglary; Substantive Provision—There is some question
whether a burglary provision is needed at all in a reformed Criminal
Code. Entry into premises with intent to commit a erime inside is,
after all, a substantial step toward commission of the crime and under
our proposed general attempts provision (proposed section 1001)
constitutes an attempt to commit the crime. However, we propose to
retain a burglary provision in the Federal Code, as do revisers of
recent State Criminal Codes. We do so, not only because of the strong
roots the concept of burglary as a separate crime has in Anglo-
American law, but also because the fact of entry into another’s
private premises for the purpose of committing a crime constitutes
serious criminal conduct in itself. Any such entry, to begin with.
displays a degree of deliberation and commitment to criminal action
on the part of the culprit which presents a terrorizing aspect to any
person properly within the premises. It is, in itself, an invasion of
secured property and privacy. Further, it may not be clear, at the
time of the culprit’s entry, exactly what erime he intends to commit
inside, though there may be ample evidence manifesting an intent to
commit some crime.’ For example, an opponent in a business or labor

* Proposed State revisions of burglary and criminal trespass laws, similar to
those here proposed, include: N.Y. Rev. PeN. Law §§ 140.00-140.35 (McKinney
1967) ; PreniM. Rev. or CoLoraDo CRIM. LAWS §§ 40-5-1 to 40-5-3. 40-6—4 (1964) ;
Prorosep CoNN. PEX. CopE §§ 110-120 (1969) ; Prorosep DEL. CriM, Cope §§ 510-
518 (1967) : MicH. REv. CRM. CopE §§ 2601-2615 (Final Draft 1967) ; PROPOSED
CriM. CopE ror Pa. §§ 1401-1403 (1967) ; DRAFT oF TExas PeENAL CopE REVISION
§221.1 (1967). The proposals derive from MopeL PeNaL Cope art. 221 (P.O.D.
1967).

3 8ee, c.g., Hiatt v. United States, 384 F.2d 675 (8th Cir. 1967), cert. denicd,
390 T.S. 998 (1968), holding that evidence of the defendant’s breaking into a
sealed railroad car, his effort to flee on warning from an accomplice, his false
story, and his possession of pliers and a flashlight were enough to prove his
entry with intent to steal; Washington v. United States, 263 F.2d 742, 745 (D.C.
Cir. 1959), cert. denied, 395 U.S. 1002 (1959), holding that the fact defendant
accosted a girl in the house he illegally entered did not preclude a jury finding
that his original intent was to steal: *‘[T]he unexplained presence of appellant
in the darkened house near midnight, access having been hy force and stealth
throngh a window, is ample without more to allow an inference that he was there
to steal.” Both of these cases might more easily have been resoived if the re-
quired proof of intent was not limited to proof that the intended erime was,
specifically, larceny. Further, reliance on a burglary provision, rather than
the law of attempt, makes it easier to deal with concepts such as impossibility
of successful commission of the crime, Cf. Pinkney v. United States, 380 F.2d
882, 885 (5th Cir. 1967) : “It was not necessary to prove the contents of the safe,
nor would it make any difference if the safe had been proved to be empty. The
elements of the offense charged are the entry and the holding of an intent
to commit larceny at the time of entering., Success or failure of the venture is
immaterial.”
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dispute, found surreptitiously entering his rival’s property, may be
there to commit theft, malicious mischief or assault. A person break-
ing into a Post Office, armed with weapons and explosives, is probably
there to “crack open” a safe, though he may be there to commit arson
and destroy the surrounding property. The proper charge, in these
cases, would simply be burglary. Moreover, in retaining the crime of
burglary, we need not fear abuse of sentencing, as by sentencing the
culprit to serve consecutive sentences for both burglary and the com-
pleted crime, since our provisions on multiple prosecutions and on
sentencing protect against such double punishment. (See proposed
sections 703, 3206.)

Retention of the crime of burglary does, however, result in one
form of escalation of punishment. While it is true that most burglaries
are with the purpose of committing theft, and some present Federal
provisions define the crime as an unlawful entry with intent to com-
mit larceny (e.g., 18 U.S.C. §§ 2115, 2117), the draft follows modern
revisions in defining burglary as an unlawful entry with intent to
commit any crime. This covers those situations in which the specific
criminal purpose of the unlawful intrusion is not clear. The draft,
therefore, includes entry with intent to commit a misdemeanor—as,
for example, criminal mischief.* The problem of thereby creating a
felony out of what would otherwise be a misdemeanor cannot easily
be resolved. On balance, however, the felony penalty for any criminal-
ly motivated intrusion appears to be warranted, because of the added
factor of the invasion of enclosed premises,

The proposal, however, seeks to prevent overbroad coverage of the
burglary provision and escalation of minor crimes into felonies, by
limiting the types of premises which are the subject of burglary. The
provision covers entries only into enclosed structures. Buildings and
occupled structures, as defined, nre types of premises in which indi-
viduals seek most to be secure in person and property.® Some modern
revisions limit burglary proscriptions entirely to this type of pre-
mises. New York, for example, limits burglary to unlawful incursions
into “buildings,” which are defined to include “any structure, vehicle
or watercraft used for overnight lodging of persons, or used by per-
sons for carrying on business therem.” (New York Revised Penal
Law §140.00 (McKinney 1967)). However, one of the few present
Federal statutes on the subject (18 U.S.C. §2117) proscribes break-
ing and entering into railroad ears, vessels, airplanes, trucks and
other vehicles carrying interstate freight. Though intrusions into
such property do nor involve special dangers to persons, some States,
in revising their burglary laws, continue to include unlawful entries
into such property as burglary. Tllinois, for example, defines burglary
to include an unlawful intrusion inte a “watercraft, aircraft, motor
vehicle . . . , railroad car . . .” (Illinois Criminal Code §19-1
(1961) ). Because present Federal law has a special interest in such
storage structures and because of the likelihood of large property loss
from criminal intrusions on such premises, consideration has been

' But entry into the structure with intent to commit a trespass would, under
proposed section 703 (3), not automatically become a burglary.

*See, e.g., Henderson v. United States. 172 F.2d 289 (D.C. Cir. 1949), hold-
ing that entry of an enclosed porch constitutes entry of the victim's apartment.
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given to possible inclusion of storage structures in the burglary pro-
vision. even though the reasons for maintaining a separate crime in
such situations are not as strong. Storage structures are excluded
from burglary coverage under the draft, as are passenger cars and
enclosures such as fenced yards, on the view that the reasons for a
separate burglary offense are too far attenuated for unlawful entry
into such property. There is no great need to declare such intrusions
automatically felonious, without specific consideration of the crime
attempted. Note, however, the special treatment of concealment in or
breaking into vehicles. (See paragraph 6, énfra.)

With the concept of burglary limited to those enclosed premises in
which protection of the sanctity of persons and property is of prime
consideration, there is no need to retain, as an element of the crime,
the traditional requirement that the property be broken into to consti-
tute burglary. The culprit who enters an open window or uses 1 key
he has improperly obtained is just as dangerous. Indeed, even in com-
mon law, the requirement of proof of a “breaking™ has been so
broadly interpreted as to become merely of symbolic significance.”
The draft, therefore, proscribes entry, by whatever means, with in-
tent to commit a crime.

On the other hand, persons properly entering upon premises—
whether by virtue of invitation, authorization or becanse the premises
are normally open to the public—are not, under the proposal, con-
sidered burglars, even when they enter with intent to commit a erime.
When a person comes onto property by lawful means, he remains
criminally accountable only for the acts he thereafter performs on
the property. but his entry in itself imposes 1o special terror or in-
vasion of privacy on the property holder so as to render the culprit
guilty of burglary. A bank employee who enters his bank with intent
to embezzle from it, or a customer who intends to commit a theft by
false pretenses, can no more be considered n “burglar” than can a
man who enters his own house intending to have a violent argument
with his wife, or a government employee entering his office intending
to accept a bribe.’

¢ See MopEL PexaL Cope § 221.1 (P.O.D. 1962) and Tent. Draft No. 11 at 58
(1960).

*See Wyehe v. Lounisiana, 394 F.2d 927 (5th Cir. 1967), concerning a State
charge of aggravated burglary in that defendant entered public premises with
intent to assault another, and did so assault him. The Fifth Circuit held that
the eniry could not be deemed unlawful, because it was authorized under the
Federal law, i.c., the Civil Rights Act. At most, therefore, defendant committed
a simple assault, and could not he hekl for burglary. Nee also Mills v. United
States, 228 F.2d 645 (D.C. Cir, 1955), holding that if defendant entered an
office and took property from it believing he had the owner’s permission to do
so, he could not be guilty of “housebreaking.” But cf. Alford v. United Ktaics,
113 F.2d 885, 887 (10th Cir. 1940), holding that a scheme to take funds from a
bank customer's safety deposit box, by false representations, “is an offense in
the nature of burglary, entry of a bank with .intent to commit a felony or
I_fxrceny therein, except that forcible entry ix not made an elemeni.” If Federal
jurisdiction is applied to all crimes of larceny against Federally-insured hanks.
the described crime would be Federally prosecutable as an attempted larceny
but, under the proposal. it could not be considered burglary., Neither would a
prospective robber, entering the bank during husiness honrs, be guilty of burg-
lary;.his crime, at that point, would be attempted robbery. In this sense, the
meaning of present 18 U.8.C. § 21183, proscribing “enter[ing] or attempt{ing] to
enter any bank ... with intent to commit . . . any felony” would be limited
by the proposed provision.
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For similar reasons, some modern Codes limit burglary proscrip-
tions only to intrusions accomplished by unlawful entry.® That is, a
person who properly enters into property but remains there past the
time when he properly can be there, even with intent to commit a
crime, is not considered to be a burglar. Indeed, the present Federal
statutes are worded in terms of unlawful entry. Other modern Codes,
however, include, as burglary, remaining on premises without privi-
lege to do so and with intent to commit a crime (e.g.. the New York
Revised Penal Law § 140.00 (McKinney 1967), and the Illinois Crim-
inal Code § 19-1 (1961)). This eases the burden of proof in burglary
cases, when an intruder is discovered upon premises. For example, a
prowler may be apprehended in a public building after closing hours,
under circumstances indicating criminal intent: he may be breaking
into a file cabinet. Although his intent upon entering the building may
be inferred therefrom, it is nevertheless simpler to show that he was
at the time of apprehension, in the premises, without privilege and
with criminal intent. This provision may be helpful in prosecuting
burglaries of Federal office buildings where access is open during nor-
mal business hours but restricted to authorized personnel at other
times. However, its inclusion may overly broaden the scope of the
burglary statute. A visitor to one’s home, for example, who becomes
involved in an argument with his host, threatens to punch him in the
nose, and is asked to leave, would no longer be privileged to remain
on the premises; if he does not leave, but continues his threatening
argument, he would, if simply “remaining™ without privilege is in-
cluded in the proposed definition, be guilty of burglary. For this
reason the provision is limited to acts of “surreptitiously” remaining
on premises. Note, however, that the principal reason for having a
separate burglary statute—the fear engendered by unlawful entry
alone, is absent if original entry was lawful.

Entries upon abandoned property, even with intent to commit a
crime, woulci not. constitute burglary under the draft. Though the cul-
prit may intend to act criminally, his entry poses none of the dangers
to any property holder which would warrant consideration of the cul-
prit as a burglar. Entries upon abandoned property are excluded
from the scope of the burglary provisions under the definition which
describes “occupied™ structures as structures which are wsed by per-
sons. Similarily, by “buildings,” the proposal means to indicate per-
manent structures, still in use. Entry into a structure so broken down
or dilapidated as to clearly have no further usefulness would not con-
stitute burglary since the structure would no longer be “built for
permanent use” within the ordinary meaning of the word “building.” ®

3. Burglary: Grading.—The major danger posed by the crime
of burglary is the risk of a violent encounter with an intruder who is
bent on eriminality upon enclosed private premises, and the proposal
grades the crime in accordance with the degree of accentuation of that

® See MobeL PENAL Cong § 221.1 (P.O.D. 1962).

° Webster’s Dictionary defines “building” as “a roofed and walled structure
built for permanent use.” (NEwW COLLEGIATE DICTIONARY (7th ed. 1967).) In James
v. United States, 238 F. 2d 681 (9th Cir. 19536), a burglary conviction was reversed
on a holding that an unoccupied house, in which the owner did not live and did
not intend to live, was not a dwelling house.
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possibility, All bur«Thrles ave felonies. But burglary of a dwelling
house at night is an invasion of the home at a time w hen the OCCIIIJZUItb
are most vulnemb]e, and is graded as a Class B felony. So s any
burglary in which the mtmde1 harms or attempts to harm another
or menaces another with serious injury, or in which he carries a dan-
gerous weapon. This is an area in which aggravation of the crime be-
cause of weapons possession has deterrent value, since burglary is a
crime for which the culprit is likely to plan and to prepare. Grave
penalties may induce the culprit to take measures to avoid dangerous
confrontations with other persons.

Several State reforms and proposed reforms of burglary statutes
grade the crime still higher when the above factors are combmed that
18, when the burglary is S committed by an armed intruder in a dwelling
house at night. The draft refrains from grading this a Class A felom'
despite the increased terror to the householder and culpability of the
burglar, because the other Class A “common law® erimes in the Code
involve actual violent confrontation of the culprit and the vietim—

i.e., murder, robbery, rape. Insofar as our grading scheme may serve
some deterrent value, reserving severest penalhes for such confonta-
tions may provide the most clear cut grading criterion for distinguish-
ing between Class A and other felonies.10

On the other hand, one of the problems in grading burglary has
been that burglary is considered a crime Sepdldte and independent
from the erime which the burglar, upon his entry, intends to commit.
Therefore, cumulative sentences have been heaped upon burglars, to a
disproportionate degree.’* The proposal treats burglary as a most seri-
ous offense in itself. An undesirable accumulation of charges and sen-
tences will be avoided by application of the proposed provisions on
sentencing and multiple prosecutions, (See proposed sections 703,
3206.)

4. Possession of Burglar’s Tools.—The District of Columbia has, a
do most of the States, 1 provision proseribing possession of tools wln('h
are designed for use in commission of bur (an'v (22 D.C. Code § 3601

*New York grades this worst form of burglary as a Class B felony (N.Y.
Rev, Pex. Law §140.30 (McKinney 1967) ), reserving its highest grade of of-
fenses for the violent confromtation erimes. Michigan, following New York's
lead, proposes to upgrade burglary when the culprit is armed aund the offense
is in a dwelling house (Mica. REv. CrixM, CopE § 2610 (Final Draftr 1967)). But
Michigan proposes, as we do, to use only 3 grades of felony classifieation: its
first degree burglary provision, therefore, is graded as a Class A felony. We
believe Michigan in error in so proposing to equate burglary with the worse
crimes of robbery, kidnapping, rape, elc.

®In United States v. Carpenter, 143 F.2d4 47, 48 (7th Cir. 1944). the defendant
received separate terms for entering an interstate freight car. larceny, receiving
and conspiracy. Despite the apparent harshness of the sentence, tlie court held :

Congress defined and penalized every conceivible form of act, every grada-
tion of the process of burglarizing interstate commerce. when it enumerated
these many acfs. Tt intended to make criminal any act therein recited. If
two of the acts in any category were disclosed. two crimes were committed.

Similarly, breaking into a Post Office with intent o commit larceny hes been
held to he a separate crime from larceny itself. Moraan v. Depvine, 237 U8, 032
(1915). Under the bank robbery statute (18 U.S.C. § 2113), however, it has been
held that entry of a bunk with intent to commit robbery or larceny is a lesser-
inecluded crime to completion of a robbery or lurceny in the bank. Prince v. Unifcd
States, 352 U.8., 322 (1957).
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(1967)). Tt has been held that possession of such tools may not con-
stitutionally be made criminal unless the prosecution proves an intent
to commit a crime with such tools,’? New York, in its recent revision.
has retained a burglar's tools offense, explicitly requiring proof of
such intent (New York Revised Penal Law §140.35 (McKinney
1967) ). However, there is no such crime defined in the present Federal
Criminal Code, and there seems to be no need for an explicit provision
of this kind. Possession of such instruments with such intent constitutes
an attempted burglary. (See the general statute on attempts, pro-
posed section 1001.)

Prosecutors in the District of Columbia and in New York inform us
that thev find the otfense of possession of burglar’s tools useful as a
lesser-included offense to burglary, to which lesser pleas of guilt can be
taken, but the crime of attempted burglary would serve the same pur-
pose. Further, in some instances the crime of possession of burglar’s
tools has been useful in prosecuting efforts to break into locked cars;
the crime is not an attempted burglary, since illegal entry into a pas-
senger automobile does not. constitute burglary. But we prefer to deal
with such conduct more directly, and provide an explicit provision
dealing with breaking into vehicles in proposed section 1713. (See
paragraph 6,infra).

5. Criminal Trespass—It is indisputable that the government, as
well as private owners, has the right to control and regulate the use of
its real property.’® But there is no general trespass statute applicable
to all government property. Rather, present Federal trespass statutes
cover only specific items of Federal property. Present statutes vary
from trespass upon fortifications, harbor defenses or defensive seu
areas (18 T1.S.C. § 2152). which carries penalties of up to 5 years’ im-
prisonment and trespass upon Atomic Energy Commission installa-
tions (42 TT.8.C. § 2278a), with penalties of up to 1 year's imprison-
ment, to trespass into a national forest when it is closed (18 U.S.C.
§1863), which may be punished by up to 6 months’ imprisonment,
trespass on the Bull Run National Forest (18 17.8.C. § 1862), which
also carries a penalty of up to 6 months’ imprisonment, and trespass in
Crater Lake National Park (16 TI.S.C. § 122). Glacier National Park
(16 10.8.C. §161). Mount Rainier National Park (16 U.S.C. §91),
Sequoia National Park (16 U.S.C. § 41), Yosemite National Park

* The District of Columbia statute has been held unconstitutional insofar as its
proscription of possession of implements which “reasonably may be employed in
the commission of any crime” takes from the prosecution the burden of proving
intent to use an ordinary implement unlawfully. Benton v. United States, 232
F.2d 341 (D.C. Cir. 1956).

3 :The State, no less than a private owner of property, has power to preserve
the property under its control for the use to which it is lawfully dedicated... . The
United States Constitution does not forbid a State to control the use of its own
property for its own lawful nondiseriminatory purpose.” Adderly v. Florida, 385
U.8. 39, 4748 (1967). This is true, even as against the Constitutional rights to
free speech and assembly : “[W]here property is not ordinarily open to the publie,
this Court has held that access to it for the purpose of exercising First Amend-
ment rights may be denied altogether. . .. Even where municipal or state property
is open to the public generally, the exercise of First Amendment rights may be
regulated so as to prevent interference with the use to which the property is
ordinarily put by the state.” Amalgamated Food Employces Union Local 590 v.
Logan Valley Plaza, Ine., 391 U.8. 308, 315 (1968).
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(16 U.S.C. § 61), or on public lands and grounds in the District of
Columbia (40 U.S.C. § 19), for which the penalty is ejection.

Proposed section 1712 provides a general criminal trespass statute,
which may be applied to all Federal property and to private prop-
erty within the Federal territorial or maritime jurisdiction. The pres-
ent piecemeal pattern of trespass legislation, covering specific pieces
of property, is inadequate in drawing discriminations concerning the
nature of the trespass. For example, section 2278a of the Atomic
Energy Act (42 U.S.C. §2278a) was intended to furnish “a sound
legal basis for prosecuting trespassers on [Atomic Energy] Commis-
sion property in the absence of any Federal trespass statute of gen-
eral applicability. . . . [T]his new section was meant to deal with
simple trespasses per se. as well as those involving dangers to hgalth
and security.” ** But there are no adequate statutory standards in 42
U.S.C. § 2278a to distinguish between a simple trespass into an AEC
building and a dangerous breach of a secured area. The proposed
offense is graded in accordance with the nature of the property in-
truded upon, as in present law, with additional consideration as to
the nature of the intrusion.

The basic remedy for any trespass upon open property, or viola-
tion of regulations for use of the property where the actor has some
initial right to be on the property, is ejection. The trespass itself
does not become criminal until the actor knows he has no license or
privilege to remain on the land, and yet enters or remains there. That
15, a person with no notice that he is improperly on the property or
is violating a regulation on use of the property does not become a
criminal trespasser until he received such notice and thereupon defies
it. 2* Even when a person, knowing he is not licensed or privileged to
do so, enters on posted property or defies an order to leave given by

* Goldbery v. Hendrick, 254 F, Supp. 286, 200 (E.D. Pa. 1966). cert. denied,
385 U.S. 971 (1967). .

¥ 1In Bouie v. City of Columbie, 378 U.S. 347, 358 (1964), reversing a State
trespass conviction because defendants hud no notice of the law at the time
they acted, the Supreme Court quoted BisHor, CRIMINAL Law § 208 (9th ed.
1923) :

In civil jurisprudence, when a man does a thing by permission and not
by license and after proceeding lawfully part way, abuses the liberty the
law had given him, he shall be deemed a trespasser from the beginning
by reason of this subsequent abuse. But this doctrine does not. prevail
in our eriminal jurisprudence, for no man is punishable eriminally for
what was pot criminal when done, even though he afterward adds
either the act or the intent, yet not the two together.

And in Martin v. City of Struthers, 319 U.S. 141, 147-148 (1943), declaring a
local ordinance forbidding door-to-deoor distribution of literature an unconsti-
tutional abridgement of free speech, the Supreme Court commented :

Traditionally the American law punishes persons who enter onto the
property of another after having been warned by the owner to keep off . . .
We know of no state which . . . makes a person a criminal trespasser
if he enters the property of another for an innocent purpose without
an explicit command from the owners to stay away.

See also Buenaventura v. United States, 291 F.2d 86 (9th Cir. 1961), holding
that defendant could not be guilty of unlawfully entering a military defense
area when he was stowing away on a ship whieh docked at the base, since he
was arrested as a stowaway prior to the ship's entry into the military area.
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an authorized person, the offense does not warrant serious criminal
penalty, unless the offender proceeds to harm person or property.
Such trespasses may concern petty disputes as to use of the property.*
They include trespasses in National Parks. If the trespasser’s conduct
in the park is such as to endanger persons or property the more seri-
ous penalties of the proposed arson and criminal property destruction
provisions will come into play. Absent such conduect, such trespasses
are graded as infractions. This should, in any event, permit immediate
arrest and eviction of the trespassers, which is the penalty presently
provided for most such trespasses in National Parks.*

A more serious trespass is one in which the tms%)asser enters into
any enclosed place manifestly designed to exclude intruders. The
breach of property so secured is enough to raise apprehension on the
part of the property holder as to the safety of his person or property.
Moreover, the affirmative conduct of the trespasser in breaching se-
cured property adds to his culpability for his defiance of rights to
privacy and property. Proposed section 1712(2) grades such tres-
passes as Class B misdemeanors.

For similar reasons, acts of entering, hiding or otherwise unlaw-
fully remaining in buildings, occupied structures or commercial struc-
tures by persons knowing they are not licensed or privileged to do so
are also graded as Class B misdemeanors. This is u lesser crime to
buglary: the intruder, perhaps a vagrant, cannot be shown to have
intended to commit any erime in the property, but his presence may
be quite unsettling to the property holder.

Again, in terms of danger to the property holder the worst form
of trespass is an unwarranted intrusion into a private home. The act
of intruding in another's home, without permission or privilege, is
very serious even if the trespasser intends no other crime and is
graded as a Class A misdemeanor.

So, too, illicit entry, concealment or intrusion in an-grea plainly
restricted for national security purposes is very serious, even if the
intruder is there for relatively innocuous reasons—as a curiosity
seeker or a vagrant. The risk to government security may be great.
Persons who mtrude on manifestly restricted government security
areas, therefore. commit a Class A misdemeanor under the proposed
provision. We define such areas as those places maintained by the Fed-
eral government which are continuously guarded and where a dis-
play of visible identification by persons on the premises is required at
all times (proposed section 1719(c))—factors usually or easily per-
ceived by the actor. This adequately describes the government’s high

* E.g., United States v. Reeves, 39 F. Supp. 580 (W.D. Ark. 1941), holding
that violation of a rule of the Secretary of Agriculture requiring leashing of
dogs in a national forest constitutes a criminal trespass.

Y Some forms of trespasses—i.c,, those where ejection of the trespasser is
not a sufficient remedy—are best resolved by civil injunctive relief rather than
criminal law legislation, See, e.g., United States v, Tygh Valley Land and Live-
Stock Co., 76 F. 693 (C.C. Ore. 1800), concerning the pasturing of sheep on an
unenclosed Federal forest reservation:

The acts complained of are. . . not eriminal, under the laws of the United
States. It dees not foltow that the government is without civil reme-
dies to protect its property from the threatened injury.
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security areas.’® It may well be that the mere presence of an unau-
thorized person in such a place is a strong indication that his pur-
poses are not innocuous. but the circumstances of the trespass should
e considered in all cases. Where the circumstances do indicate an in-
tentional and hostile effort to obtain information, the entry will con-
stitute espionage (see proposed section 1113(3)): and. of course. an
intention to commit any crime will constitute burglary.

The proposed provision provides general defenses to a charge of
criminal trespass in situations where the trespass poses no danger to
anyone’s privacy or property. Specifically, it 1s a defense to criminal
trespass that the property was abandoned or that the premises were
open to the public and the actor complied with all lawfual conditions
for entering and remaining on the property. Oceupied structures and
storage structures, however, cannot be “abandoned,” since they