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Appellant, Dudley Benson, filed a timely appeal with District
Court on January 10, 2003, in reference to the Final Fact of
Finding received from North Dakota Workers Compensation Bureau,
(NDWC) on December 17, 2002.

Appellant filed on February 21, 2003, exhibits containing new
documents received after Administrative Hearing on October 10,
2002, in support of his exhibits presented at this hearing.
These medical chart notes requested prior to Administrative
Hearing were mailed from NDWC on October 9, 2002 and received
after Administrative Hearing and Appellant was not able to
present this medical records in support of his hearing with
NDWC.

On the afternoon of March 14, 2003, Appellant made an inquiry
with the clerk of District Court on the progress of his appeal
and at that time received information that he was responsible
to serve notice of appeal to NDWC and legal council representing
the Bureau. NDCC 28-32-42 (4).

Appellant on filing appeal on January 10, 2003 and also again
on February 21, 2003 on filing his brief that District Court
would proceed with the legal notification to NDWC.

Appellant immediately drafted a letter to legal representative
of NDWC (Ms. Jacqueline Anderson) of the filing of this appeal.
Appellant also filed a copy of this letter of notice with the
clerk of Distriét Court on March 14, 2003.

Appellant, Dudley Benson, received in the mail on March 19, 2003,
from Judge Bohlman, District Court of Grand Forks,dismissing

appeal filed on January 10, 2003, citing failure of appellant
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to follow guidelines of NDCC 28-32-42 (4) and (6).

Immediately following receipt of this notice in the mail
Appellant drafted a letter to Judge Bohlman, District Court,
requesting an extension for Appellant to compile with NDCC
28-32-42 (4) and reconsideration, dated March 19, 2003.
Appellant, Dudley Benson, again on March 31, 2003, drafted
another request to Judge Bohlman, District Court of Grand
Forks, to re-instate order to continue with appeal entered
with District Court on January 10, 2003 and again grant an
extension for Appellant to compile with NDCC 28-32-42 (4)

and (6}.

Appellant received in the mail on April 4, 2003; from District
Court of Grand Forks, issued by Judge Bohlman, order dismissing
appeal with the requirements of NDCC 28-32-42 (1), (4) and (6).
Appellant made an observation on order issued and dated April‘
3, 2003 now also includes NDCC 28-32-42 (1).

Previous order dismissing my appeal dated March 18, 2003, did
not include this additional century code.

Appellant totally disputes violation of NDCC 28-32-42 (1).

A timely appeal was filed within the 30 day time frame as listed
in NDCC 28-32-42 (1). The final findings of Fact was received
from NDWC on the evening of December 17, 2002 and Appellant
filed appeal on January 10, 2003 with District Court of Grand
Forks, within the guidelines governed by NDCC 28-32 and 65-10.
Appellant admits possible negligence to NDCC 28-32-42 (4).

Plaintiff, Dudley Benson, had no prior knowledge of North Dakota
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Century Codes until after receiving order from Judge Bohlman,
District Court of Grand Forks, on March 19, 2003 and was able
to research these codes at UND Law Library.

Interpretation of Rule 4 (A) of the North Dakota Rules of
Appellate Procedure states that the trial court may extend
the time for filing the notice of appeal by any party for a
period not to exceed 30 days from the expiration of the time
otherwise prescribed for appeal. Also reference is made to
paragraph stating that upon a showing of excusable neglect,
the trial court may extend the time for filing the notice of
appeal. Such an extension may be granted before or after the
time otherwise prescribed by this subdivision has expired.

In order received from District Court, dated April 3, 2003,
signed by Judge Bohlman, (line 14-19), in order denying request
for reconsideration, states that the Court is unable to extend
the time for proper filing of the Notice of Appeal.

Previously as stated in line 4-12 that interpretation of Rule
4 (A) of the North Dakota Rules of Appellate Procedure that the
Court had judicial power to grant this extension as previously
requested in a letter directed to District Court on March 19
by Appellant.

Appellant petitions the Supreme Court to waive requirements of
NDCC 28-32-42 (6) as stated in order dismissing appeal issued
and dated March 19, 2003, received from District Court and
signed by Judge Bohlman.

Rule 7, North Dakota Rules of Appellate Procedures, states
that failure to timely secure a cost or supersedeas bond 1is
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not jurisdictional and does not mandate dismissal of the
appeal, Latendresse v. Latendresse, 283 N.W.2nd 70 (N.D.
1979).

Also cited by Appellant is on merits of requirements of
securing needed bond in appeal is in ruling of Federal Land
Bank v. Overboe, 426 N.W. 2nd 1 (N.D. 1988), that the failure
is not an automatic ground for dismissal.

Also stated under Rule 3 is as noted: The fact that bond

may not have been conditioned in an entirely appropriate

form as required by Rule 7 is not automatic ground for
dismissal. (Farmers State Bank v. Thompson, 372 N.W. 24 862
N.D. 1985).

Appellant requests that stated requirement of NDCC 28-32-42
(6) be granted for relief and waived.

Appellant made an observation on Notice of Entry of Judgment
and Affidavit of Service in regard to Civil Case #03-C-00029
filed by legal representative of North Dakota Workers
Compensation Bureau, Ms. Jacqueline Anderson, with the wrong
claim number filed. Correct NDWC claim number should read
1992-392-674 rather than 1992-386-631 on April 7, 2003. Error
by Ms. Jacqueline Anderson has not as yet been corrected.
Appellant, upon filing notice of appeal with the SupremevCourt
of North Dakota, cites numerous errors following Administrative
Hearing on October 10, 2002. Failure of North Dakota Workers
Compensation Bureau to provide requested medical records that
contained documented medical information relevant and needed

during Administrative Hearing on October 10, 2002, in violation
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of NDCC 28-32-45. Medical chart notes documented Appellant's
medical condition following accident on the job was created

by enormous consumption of medication's prescribed by doctor's
approved by NDWC and all expenses for medication was approved
by NDWC.

Appellant petitions the Supreme Court of North Dakota to review
and order North Dakota Workers Compensation Bureau to consider
additional and excluded evidence not available to Appellant on
conclusion of Administrative Hearing on October 10, 2002, as
outlined in NDCC 28-32-45.

Appellant again strongly feels that Judge Bohlman, District
Court of Grand Forks, ruling on NDCC 28-32-42 (4 and 6) on
March 19 was weak. Appellant admits possible negligence to
NDCC 28-32-42 (4) as I did not have any knowledge of legal
responsibility when I filed my appeal on January 10, 2003, in
District Court and also again when I filed my exhibits on
February 21, 2003.

Appellant has been representing himself in all legal matters
and living on a reduced fixed income since my accident and is
unable to retain legal council.for assistance and advice.
Appellant also requests waiver of Rule 31(C), as I do not have
access to a word processor or computer to assemble diskette as
required as brief is completed on a typewriter and certified
to be true.

L

APPELLANT
ﬁf/ -3

Dated

(6)
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1 AFFIDAVIT OF DUDLEY BENSON

2 COPY OF RECOMMENDED FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER

3 COPY OF NOTICE

4 COPY OF ORDER
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405 - SHERIFF'S RETURN (Service) (Sec. 28-06  ~C] } - North Dakota Workers ¢ pensation Bureau 02-1918

STATE OF NORTH DAKOTA ) .-

SS. IN COURT

—  County of Grand Forks Case No.

In the matter of the claim of:
Dudley Benson, :

vs. Plaintiff(s) - ﬂ Sheriff’s Return

Dudley Benson,

Defendant(s)
STATE OF NORTH DAKOTA }
SS.

COUNTY OF GRAND FORKS

I, Dan Hill, Sheriff of said county, do hereby certify and return that the attached Order and Recommended
Findings of Fact, Conclusions of Law and Order in the above entitled action came into my hands for service on
December 13, 2002; that on December 17, 2002, within said County and State, I served said Order et al on

Dudley Benson.

Defendant(s) therein named by delivering to and leaving a true and correct copy of same with Dudley
Benson personally at 8:20 p.m.

Dated at Grand Forks, North Dakota, this 26 December 2002

FEE: Dan Hill

Service ’ $10.00 Sheriff of Grand Forks County, North Dakota 58208-2608
Postage .

Mileage 6.50 -

Cell Phone Calls By 7 _ -

Total $16.50 Kelly McLean, Deputs Sheriff (3619)
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N O R{T H D AKX OTA
~Workers Compensation’

500 East Front Avenue
Bismarck ND 58504-5685

Brent J. Edison
_ Executive Director & CEO

January 3, 2003

Dudley Benson
1609 2™ Ave N
Grand Forks ND 58203

Injured Worker: Dudley Benson Birth Date: 07/17/1941

_Claim No.: - 1992-392674 . e v e Injury. Date: .. 07/06/1992 .. . e

Dear Mr. Benson,

This is in response to your request for a copy of medical

records from Dr. Moguist. Accordlng to.our records you were.

.mailed’a complete. file copy up. to October 9 72QQ2 You will flnd
'those medical records within that copy . T

Thank you. If you have any guestions or concerns regarding this
matter, please contact me referencing the above claim number.

Sincerely,

. -
\/\,SL (Im
Lisa Kienzle

Senior Claims Analyst

LK/cfE
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ADMINISTRATIVE AGENCIES PRACTICE ACT

for reconsideration, and the neccessity of a
request for reconsideration in workers com-
pensation cascs prevailed over the general
provisions in this section and section 28-32-
15. McArthur v. North Dakota Workers Comp.

28-32-42

tion: Equal Protection Challenge to the Agri-
culture Exemption and Use of Rational Basis
Scrutiny in Haney v. North Dakota Workers
Compensation Bureau 518 N.w.2d 195 (N.D.
1994), 71 N.D. L. Rev. 781 (1993).

Bureau, 1997 ND 105, 564 N.W.2d 655 (19971

Law Reviews.
Constitutional Law — Workers Compensa-

98.32-41. Effectiveness of orders. Unless a later date is stated in
the order, a final order of an administrative agency is effective immediately,
but a party may not be required to comply with a final order unless it has
been served upon the party and notice is deemed given pursuant to section
98-32-39 or the party has actual knowledge of the final order. A nonparty
may not be required to comply with a final order unless the agency has made
the final order available for public inspection and copying or the nonparty
has actual knowledge of the final order. This section does not preclude an
agency from taking emergency action to protect the public health, safety, or
welfare as authorized by statute.

Source: S.1.. 2001, ch. 293, § 12,

28-32-42. Appeal from determination of agency — Time to
appeal — How appeal taken.

Any party to any proceeding heard by an administrative agency,
except when the order of the administrative agency is declared final
by any other statule, may appeal from the order within thirty days
alter notice of the order has been given ax required by seclion
V832349 1 reconsideration has been requested as provided in
soction 28-32-16, the party may appeal within thirty days after
notice of the final determination upon reconsideration has been
civen as required by sections 28-32-39 and 28-32-40. I an agency
does not dispose of o petition for reconsideration within thirty days
after the filing of the petition, the ageney is decmed to have made a
final determination upon which an appeal may be taken,

2. Any interested person who has participated in the rulemaking
process of an administrdive ageney may appeal the ageney’s
rulemaking action if the appeal is taken within ninety days alter the
date of publication in the North Dakota Administrative Code of the
rule resulting from the ageney rulemaking action.

3. 0. The appeal of an order may be taken 1o the district courl
designated by Taw, and i none is designated, then to the district -
court of the county in which the hearing or o part thereof was
held. 11 the administrative proceeding was disposed of informally,
or for some of her reason no hearing was held, an appeal may be
taken to the district cowrt of Burleigh County. Only final orders
are appealable. A procedural order made by an administrative
agency while a proceeding is pending before it is nota final order.

I, The appeal of an ageney’s rulemaking action may be taken to the
districl court of Burleigh County.

4. An appeal shall be taken by serving a notice of appeal and specifi-
cations of error specifying the grounds onwhich the appeal is taken,
upon the administralive agency concerned. upon the atlorney gen-
eral or an assistant attorney general, and upon all the partics to the
proceeding before the administrative agency, and by filing the notice

185




28-32-42

JUDICIAL PROCEDURI. CIVIL

of appeal and specifications of error together with proof of service of
the notice of appeal, and the undertaking required by this section,
with the clerk of the district court to which the appeal is taken. In an
appeal of an ageney’s rulemaking action, only the adminisirative
agency concerned, the attorney general, or an assistant attorney
coneral, as well as the legistative council, need to be notified.

The notice of appeal must specify the parties taking the appeal as
appellants, The ageney and all other parties of record who are not
destenated as appellants must be named as appellees. A notice of
appeal of agencey rulemaking actions need not name all persons
participating in the rulemaking proceeding as appellees. The agency
and all parties of record have the right to participate in the appeal.
In the appead of ageoncy rulemaking action, any person who has
participated in the rulemaking process has the right to participate in
the appeal.

A bond or other undertaking for costs on appeal must be fited by the
appellant as s required by appellants for costs on appead in civil
cases under the rules of appellate procedure. The bond or other
undertaking must be filed with the clerk of the distreict court with the
natice of appeal, must he made to the state of North Dakota, and may
he enforeed by the apency concerned for and on hehall of the state as
obligree, A bond or other undertadking is not required when filing fees
have been waived by o district court pursuant to section 27-01-07 or
whon the costs of preparation and filing of the record of administra-
tive agrencey procecdings have heen waived by o distriet courl pursu-

)

ant to subscetion 3 of section 28-32-1.1.

Source: S0 2o, oh 2oy 12
Agency May Appenl.

Because construing this section 1o preelude
the Novth Dokota Securitics Commissioner
from appealing would frusteate the Legisla-
ture's apparent intent, where nn ongeney re-
quests that the Office of Adnunistrative Hear-
ings  designate an AL 1o ssue a0 finad
decision, this sectiom allows the requesting
agency to appeal from that final decision
unless such appeal is otherwise precluded.
JM Capital Corp. v Juran & Moodv, Ine.. 2000
ND 136, 613 NAW2d 503 r20000
Appealable Order.

—In General.

A finding of probable cause of child abuse
affects legal rights or interests of the person
against whom it is directed and. therefore,
constitutes an appealable finel order under
this chapter. Raboin v. North Dakota Dep't of
Human Servs.. 532 N.AW.2d 329 «N.D. 19960

—Temporary Suspensions of Licenses.
Temporary suspensicns of physician’s li-
censes are not final orders, and the require-
ments of this chapter do not apply to such
suspensions. Bland v. Commission on Medical
Competency, 557 N.W.2d 379 (N.DD. 19963,

Applicability of Rules of Civil Proce-
dure.
Rule of Civil Procedure 6ih) does not autho-

vice the district conrt to endarge the time limit
to take anoappeal under this scection. Basin
Flee, Power Coop. v North Dakota Workers
Comwp. Burean, 511 NW2d 685 N.D. 19961

Determination by Workmen’s Compensa-
tion Bureau Final.

The catchall provision of this section does
not apply to appeals from final acuons of the
workers compensation bureau, and an appeal
of such an action cannot be entertained by a
district court under its general jurisdiction.
Basin Elee. Power Coop. v. North Daketa
Workers Comp. Burcau, 541 N.W.2d 685
(N.D. 1996,

Dismissal.

The Workers Compensation Bureau did not
act tmproperly when it moved to dismiss
employer's appeal for failure to serve all par-
ties. 5 & S Landscaping Co. v. Nerth Dakota
Workers' Comp. Bureau, 541 N.W.2d 80 (N.D.
1993).

District Court’s Jurisdiction.

The filing of an undertaking required by
this section within the 30-day appeal period is
nol a prerequisite to the district court’s acqui-
sition  of  subject  matter  jurisdiction.
MacDonald v. North Dakota Conun'n on Med-
ical Competency, 492 N.W.2d 94 «N.D. 1992).

District court’s judgment was veid for want
of jurisdiction and not appealable, where it

186
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NDWC Claim #92-392674

March 14, 2003

"Nilles, Hansen & Davies LTD.

1800 Radisson Tower
P.0O.Box 2626
Fargo, N.D. 58108

Ms. Jacgueline Anderson:
I filed a timely appeal with the District Court of Grand Forks

within the thirty days as outlined with the Final Findings of
Fact received and hand delivered by.the Grand Forks Sheriff's

Department from North Dakota Workers Compensation Bureau.

This appeal filed is in reference to the Administrative Hearing
conducted by ALJ Al Wahl on the conclusion of this hearing on
October 10, 2002. ‘

Included with this filing on January 10, 2003,was a copy of the
final Findings of Fact received from North Dakota Workers
Compensation Bureau.

These exhibits presented by me and also a.copy of this Final
Order is, as I was informed on the afternoon of March 14th by a
représentative of the District Court, is to be reviewed by. Judge
Bruce Bohlman, of the District Court of Grand Forks.

Dudley Benson
1609 2nd Ave No
Grand Forks, N.D. 58203

(12)
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Dudley Benson, )
)
)
Plaintiff/Appellant )
)
VvS. ) Civil No. 03-C-00029
) ORDER DISMISSING APPEAL
ND Workers Compensation )
Bureau, )
Defendant/Appellee )

The plaintiff/appellant has filed a Notice of Appeal on January 10, 2003 from a
decision of the ND Workers Compensation Bureau. There is no affidavit of service showing
that the Notice of Appeal was served on the Bureau in accordance with NDCC §28-32-42
(4), and hence the appeal must be dismissed as failing to comply with the requirements of
perfecting an appeal to the district court. Plaintiff/appellant also failed to comply with the
statutory requirement of posting a bond under NDCC §28-32-42(6). It is therefore

ORDERED that the appeal is DISMISSED.

Dated this 18" day of March, 2003.

BY THE COURT:

(e Bodenr

Bruce E. Bohlman, District Judge

Copies to: Dudley Benson
Jacqueline S. Anderson

DISTRICT COURT CHAMBERS
Northeast Central Judicial District
Grand Forks, North Dakota 58201
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Reference #18-03-C-00029
March 19, 2003

District Court of Grand Forks
Grand Forks, N.D.%58206

Honorable Judge Bruce Bohlman:

Responding to your order received by mail on March 19th. I
am requesting an extension to be granted for North Dakota
Workers Compensation Bureau to respond to my timely filed
appeal on January 10, 2003.

I was not presented with any instructions when I filed my
appeal on January 10th by the clerk of District Court, only
presented with a receipt for my filing fees.

I was giving the impression that the Court would notify the
Bureau that T had filed a timely appeal to the Findings of
Fact received from the Bureau.on this day.

I inquired with the District Court on the afternoon of March
14th and was informed at that time that it was my duty to
inform the Bureau that I had filed an appeal.

Upon returning home I immediately sent a letter to Ms. Jacqueline
Anderson, representing North Dakota Workers Compensation Bureau,
copy enclosed for your review, of this timely appeal filed in
reference to the Findings of Fact from the Bureau. ‘

I am begging for forbearance to be granted b¥ the District
Court and be granted an extension for the Bureau to respond
to my appeal.

Again, because of not receiving the proper instructions from

the clerk of District Court when I filed wmy appeal, I am regquesting
that reconsideration be granted for an extension for a response
from the Bureau to my appeal.

Upon review of the ND Century Code 28-32-42 at the UND Law Library,
I did not review any reference to listed 28-32-42-6 as outlined

in your order dated March 18, 2003.

Thank you for your needed assistance and reconsideration.

Dudley Benson

1609 2nd Ave No
Grand Forks, N.D. 58203

(14)
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IN THE DISTRICT COURT, GRAND FORKS COUNTY, NOR’DH DAKOTA T J, )

The plaintiff/appellant requests the Court to reconsider its Order of March 18, 2003
on the grounds that he was not represented by counsel in this matter and that the Clerk of the
District Court did not provide him with instructions concerning the filing and perfection of
an appeal from a final order of the defendant/appellee.

The fact remains that the Notice of Appeal | was not properly served and was
ineffective to perfect the appeal with the District Court, under NDCC §28-32-42 (1)and (4),
within thirty (30) days after the notice of the final order has been given. The
plaintiff/appellant indicates in his papers that he received the final order and other documents
from the Sheriff’s office on December 17, 2002. The Notice of Appeal was not properly
served within the thlrty (30) day period and the Court has no jurisdiction or ability to extend
the time for proper filing of the Notice of Appeal. In effect, if the Notice of Appeal is not
properly served and filed within the thirty (3 0) days allowed for that purpose, the Court is not
able to take any action on the appeal and it must be dismissed for lack of subject matter
jurisdiction. Basin Electric Power Cooperative v. North Dakota Workers Compensation
Bureau, 541 NW2d 685 (ND 1996). This is true regardless of the fact that the Appellant was
not represented by counsel. The Clerk of District Court cannot give legal advice to litigants
and the Appellant in this case was responsible for taking the necessary steps to perfect the
appeal. Itis therefore

ORDERED that the motion to reconsider the Court’s Order of March 18, 2003 1s
DENIED and the Judgment of Dismissal attached hereto shall be entered by the Clerk of the
District Court.

o LOAR, opy
‘Dudley Benson, )
) APR ~ 3 2003
) o REBRUGA 45,
By, o, CLERK
Plaintiff/Appellant, ) \ _
. ) Deputy
VSs. ) Civil No. 03-C-00029
) ORDER DENYING REQUEST FOR
ND Workers Compensation ) RECONSIDERATION
Bureau, )
)
Defendant/Appellee )

DISTRICT COURT CHAMBERS
Northeast Central Judicial District
Grand Forks, North Dakota 58201
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Dated this 2™ day of April, 2003.

BY THE COURT:

Pree. Bl )

Bruce E. Bohlman, District Judge

Copies to: Dudley Benson
Jacqueline S. Anderson

DISTRICT COURT CHAMBERS
Northeast Central Judicial District
Grand Forks, North Dakota 58201
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Rule 4 NORTH DAKOTA RULES OF APPELLATE PROCEDURE 496

Rule 4. Appeal — When taken.

(a) Appeals in civil cases. In a civil case the notice of appeal required by
Rule 3 must be filed with the clerk of the trial court within 60 days of service
of notice of entry of the judgment or order appealed from. If a timely notice of
appeal is filed by a party, any other party may file a notice of appeal within 14
days after the first notice of appeal was filed, or within the time otherwise
prescribed by this subdivision, whichever period last expires.

The running of the time for filing a notice of appeal is terminated as to all
parties by a timely motion filed in the trial court by any party under the North
Dakota Rules of Civil Procedure hereafter enumerated in this sentence, and
the full time for appeal fixed by this subdivision commences to run and is to be
computed from service of notice of the entry of any of the following orders made
upon a timely motion under such rules: (1) granting or denying a motion for
judgment under N.D.R.Civ.P. 50(b); (2) granting or denying a motion under
N.D.R.Civ.P. 52(b), to amend or make additional findings of fact, whether or not
an alteration of the judgment would be required if the motion is granted; (3)
granting or denying a motion under N.D.R.Civ.P. 54, for attornevs’ fees; (4)
granting or denying a motion under N.D.R.Civ.P. 59, to alter or amend the
judgment; (5) denying a motion for a new trial under N.D.R.Civ.P. 59; or (6)
granting or denying a motion for relief under N.D.R.Civ.P. 60, if the motion is
served and filed no later than 15 davs after notice of entry of judgment.

Upon a showing of excusable neglect, the trial court may extend the time for
filing the notice of appeal by any party for a period not to exceed 30 days from
the expiration of the time otherwise prescribed for appeal by this subdivision,
other rule, or statute. Such an extension may be granted before or after the
time otherwise prescribed by this subdivision has expired; but if a request for
an extension is made after such time has expired, it must be made by motion
with such notice as the trial court deems appropriate.

{(b) Appeals 1n criminal cases.

(1) In a eriminal case the notice of appeal by a defendant must be filed with
the clerk of the trial court within 10 days after the entry of the judgment or
order appealed from. If a Limely motion in arrest of judgment or for a new
trial on any ground other than newly discovered evidence has been made, an
appeal from a judgment of conviction may be taken within 10 davs after the
entry of an order denying the motion. A motion for a new trial based on the
ground of newly discovered evidence will similarly extend the time for
appeal from a judgment of conviction if the motion is made before or within
10 days after entry of the judgment.

(2) If an appeal by the state is authorized by statute, the notice of appeal
must be filed with the clerk of the trial court within 30 days after the entry
of the judgment or order appealed from.

(3) A judgment or order is entered within the meaning of this subdivision
when 1t 1s entered in the eriminal docket. A notice of appeal filed after the
announcement of a decision, sentence, or order but before entry of the
judgment or order must be treated as filed after the entry and on the day

thereof. Upon a showing of excusable neglect the trial court may, before or

after the time has expired, with or without motion and notice, extend the

time for filing a notice of appeal for a period not to exceed 30 days from the

expiration of the time otherwise prescribed by this subdivision.

(c) Appeals in Contempt Cases. A notice of appeal shall be filed with the
clerk of the trial court within 60 days after entry of judgment or order appealed
from. Upon a showing of excusable neglect the trial court may, before or after
the time has expired, with or without motion and notice, extend the time for
filing a notice of appeal for a period not to exceed 30 days from the expiration
of the time otherwise prescribed by this subdivision.

(d) Appeal in Post-Conviction Proceeding. A notice of appeal must be
filed with the clerk of the trial court within 60 days of service of notice of entry

(17)
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Rule 5

Notice of Judgment or Order.

Where wife had actual notice of entry of
judgment of divorce, as evidenced by her first
notice of motion to vacate original judgment,
purpose of this section was fulfilled, and ac-
cordingly, time within which she could appeal
began to run from date she served her notice,
notwithstanding that record did not disclose
that written notice of entry of judgment was
served upon her by husband. Klaudt v. Klaudt.
156 N.W.2d 72 (N.D. 1968).

NORTH DARKOTA RULIES OF

APPELLATE PROCEDURE 502

Suspension of Time.

Whire court vacated and subsequently rein-
stated s Judgment. time for taking appeal
was suspended until after date of service of
order rein=tating judgment. Huso v, Bismarck
Pub. Sch. B, 219 NJW.2d 100 6N.D. 1974).

Timeliness.

[ssue of timehiness of appeal was jurisdic-
tional and supreme court was required to
conzider 1t an itz own motton regardless of

An appealing party may waive the service ot
a written notice of the entry of' a district court
order and may appeal from such an order
before it is filed with the district court clerk.
Skinner v. American State Bank, 189 N.W.2d
665 (N.D. 1971).

It is the intent of this section to prevent the
fapse of a party’s right to appeal by tolling the
statutory period within which an appeal can
be taken until the party has received written
notice of the entry of judgment or written
notice of the adverse order. Dobler v Malloy,
190 N.W.2d 46 (N. D). 1971

whether a motion for dismis=al had been
made. Husoe v Bismarck Pub. Sch. Bd., 219
NW2d 100 0N 319740,

Collateral References.

P CLS Appeal and Errers 88 264-297; 24
Cols Criminal Law, § 188¢

Barkruptes, right of ereditor who has not
lded tmely petition tor review ol reteree’s
order to participate in apneal sceured by an-
other ereditar, 22 A LR34 914,

Rule 5.

[Reserved for future use.}

Rule 6.

[Reserved for future use.]

Rule 7. Bond for costs on appeal in civil cases.

Unless (1) an appellant is exemipted by law, (20 an appellant has filed a
supersedeas bond or other undertaking which includes =e¢curity for the
payment of costs on appeal, or (31 the appellee waives mowriting  the
requirement, in civil cases a bond for costs on appeal or cquivalent security
shall be filed by the appellant with the clevk of the trial court with the notice
of appeal; but sccurity shall not be required of an appellant whao is not subject
to costs. The bond or equivalent security shat) be in the sum or vadue of $250
unless the trial court fixes a different amount. A bond for costs on appeal shall
have sufficient surety, and it or any equivalent =ecurity shall be conditioned to
secure the payment ol costs if the appeal is finally dismissed or the judgment
affirmed, or of such costs as the supreme court may direct if the judgment is
modified. The bond must show the place of residence of each surety. I o bond
or equivalent securily in the sum or value of 3250 is given, no approval thereof
i1s necessary. After a bond for costs on appeal i= filed. an appelice may raise for
determination by the clerk of the trial court oljections to the form of the bond
or to the sufliciency of the surety. The provisions of Rule Sth) apply to a suvety
upon a bond given pursuant to this rule.

EXPLANATORY NOTL

This rule incorporates the bond for costs into the Appeliate Bales rather thas the seatutes. The
amount of the bond is the =ame under this adaptation o Fodl R App P Toas and: r former NJD.C.C
§ 28-27-09.

Unless the appellant falls within one of the Listed exceptions, Rule 7 requires that a bond for
cosls or equivalent sceurity be filed with the notiee of appeal i eivil cases The rule does not
preclude the filing of & supersedeas bond and « bond for cozts i the same hoedd (See Rule 8.)

Rule 10(b1 requires that proot of service of the order for transceript and @ capy of the stipulation
of excluded portions, if any, be filed with the clerk of the triad court with the netiee of appeal. Rule
12(w) requires that the docket fee aecontpany the filing of the notice of appeal. Thus in most civil
cases the filing of the notice of appeal. the bond for costs e chgun alent security. proof of service of
the order for transceript, the stipulation of excluded transeript portions, ifany, @ad payvment of the
docket fee must oceur at the same time.

Although filing the bond for costs or cquivalent security is not requored to invoke the jurisdiction
of the Supreme Court and does not alfeet the validity of the appeal. Rule 3y provides that tailure

(18)
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Te6 NW.ad 91 (N.D. 197610

k., Statutes Affected:

Dreketing the Appeal.

Cross-References.
. Undertaking on part of appellant, sce §% 28-
27091, 28-27-10, 28-27-24 and U5-27

Failure to Comply with Rule.

Failure to timely sceure a cost or superse-
deas bond is not jurisdictional und does not
date dismissal of the appeal: dismissal in
sqmch case rests within the diserction of the
_fmﬂ. on appeal. Latendresse v. Latendresse,
3 N.W.2d 70 (N.D. 1979).

NORTH DAKOTA RULES OF APPELLATE PROCEDURE

Rule 8

o the appellant to take this step is grounds for such action as the Supreme Court deems
agpropriate, which may include dismissal of the appeal. (See, ¢.g., Community Hospital v. Olson,

Sources: Joint Procedure Committee Minutes of May 25-26, 1978, pages 3-5; March 16-17,
78, page 1; January 12-13, 1973, pages 3-1; October 27-28, 1977, pages 12-13. Fed R.App.P. 7.

Superseded: N.D.C.C. §§ 25-27-09, 28-27-10, 28-27-20, 28-27-21, 28-27-22, and 28-27-23.
Cross Reference: N.D.R.App. . 3. — Appeal as of Right — How Taken; N.D.R.App.P. 7. — Bond
Frr Costs on Appeal in Civil Cases: N.L.R.App.P. 10, — The Record on Appeal; N.D.R.App.P. 12. —

costs that could be awarded the bank. Federal
Land DBank v. Overboe, 426 N.W.2d 1 (N.D.

1985).
R

Appeal was dismissed, where appellant had
not given security for payment of any costs
awarded to appellee and made no effort to cure
this defect or to justify its failure. United
Accounts, Inc. v. Teladvantage, Inc., 524
N.W.2d 605 (N.D. 1994).

Waiver.

! The fact that bond may not have been con-
L:dtoned in an entirely appropriate form as
weguired by this rule ix not automatic ground
fir dismissal. Farmers State Bank v Thomp-
s, 372 N.W.2d 862 (N1, 1955,

Unlike seetion 27-01-07, which allows any
court in the judicial system to waive, at its
diseretion, filing fees for indigents in a civil
action, the language of this rule indicates that
a request concerning the bond for costs on

The failure to file a cost bond is not an
azomatic ground for dismissal. In exercising
d¥seretion to determine whether Lo dismiss an

e demonstrated justification for the appel-
he=t's failure to comply with the rulest the
% innring of the defeet prior to oral argument =o
L @0t the merits may be evaluated: and the
A mesits of the underlying appeal. Federal Land
ZiBnk v. Overboe, 426 NW.2d 1 (N.D). 1958,

fippeal must be made to the trial court. Fed-
cral Land Bank v. Overboe, 426 N.W.2d 1 (N.D.
19881

Where a party did not follow the correct
procedure for attempting to secure a waiver of
the cost hond under this rule, the supreme
court would not consider his allegation that a
refusal to waive the bond would violate Const.
art. I, § 9. Federal Land Bank v. Overboe, 426
N.W.2d 1 (N.D. 1988).

Collateral References.
See generally, 5 Am. Jur. 2d, Appellate Re-

ppeal in mortgage forcelosure action was
issed, where appellant failed to demon-

view, §§ 358-361.
4 C.J.S. Appeal and Error, § 325 et seq.
Mcasure and amount of damages recover-
able under supersedeas bond in action involv-
ing recovery or possession of real estate, 9
ALLR.3d 330,

e 8. Stay or injunction pending appeal.

(a) Stay must ordinarily be sought in the first instance in trial court;
‘motion for stay in supreme court. Application for a stay of the judgment or
gder of a trial court pending appeal, or for approval of a supersedeas bond, or
&3 6ar an order suspending, modifving, vestoring, or granting an injunction during
the pendency of an appeal must ordinarily be made in the first instance in the
#rial court. A motion for such relief may he made to the supreme court or to a
Agostice thereof, but the motion shall show that application to the trial court for

tbe relief sought is not practicable, or that the trial court has denied an
application, or has failed to afford the relief which the applicant requested,
Twith the reasons given by the trial court for its action. The motion shall also
ow the reasons for the relief requested and the facts relied upon, and if the
acls are subject to dispute the motion shall be supported by affidavits or other
sworn statements or copies thercof. With the motion shall be filed such parts
#fthe record as are relevant. Reasonable notice of the motion shall be given to
Al parties. The motion shall be filed with the clerk and normally would be
ensidered by the court, but in exceptional cases where such procedure would
eimpracticable due to the requirements of time, the application may be made
pand considered by a single justice of the court.

(19)

w’Dﬁﬁ: NAwNTa

1
[}

— D




e

Rule 3 NORTH DAKOTA RULES OF APPELLATE PROCEDURE 494

the docket fee to accompany the filing of the notice of appeal. and Rule 7 requires a bond for costs
or equivalent security be filed with the notice of appeal in civil cases.

Subdivision (a) provides failure to follow any Rule may result in dismissal of the appeal, and
award of costs, or other appropriate action.

Subdivizion (d) was amended, effective March 1, 1999. to allow copics to be sent via a carrier as
an alternative to mail.

Sources: Joint Procedure Committee Minutes of January 29-30. 1998, puge 21: February 19-20,
1987, pages 4-5; September 15-19, 1986, pages 12-13: May 25-26, 1978, page 3: March 16-17, 1978,
page 1:January 12-13, 1978, pages 2-3; September 15-16, 1977, pages 4-5. Rule 3. Fed . R.App.P;
§ 3.13(br ABA Standards Relating to Appellate Courts tApproved Draft, 19770

Statutes Affected:

Superseded: NJD.CLUCLU§ 2821809, 28-27-05, 28-27-26, 29-28-00, 29-28-20, 29-25.-21.

Cross Reference: N.D.R.App. . 7 (Bond for Costs on Appeal in Civil Cases'. N.D.R.App.P. 10
(The Record on Appeal. N.D.R.App.P. 11 (Transmission and Filing of the Record). N.D.R.App.P. 12
(Docketing the Appealy, and N.D.R.App.P. 31 (Filing and Service of Briefs. N.D.R.Civ.P. 54(b)

(Judgment Upon Multiple Claims or Involving Multiple Partiesi.

Cross-References.

Bond for costs on appeal in civil caxes, sec
N.D.RApp I 7.

Bricefs, filing and service, sce N.DVR.App.P.
31.

Criminal cases, appeal by state, sce §§ 29-
28-02, 29-28-07, 29-25-12, 29-28-35.

Criminal cases, review by appeal, sce
N.D.R.App.P. 1.

Criminal cuses, who may appeal, see § 29-
28-02.

Docketing the appeal, see N.DR.App.P 12,

Intermediate  orders  reviewable,  see
N.D.R.App.I% 35,

Judgment upon multiple claims or involving
multiple parties, see NODJRCiv D S,

Motion for new teial, see NCDUR.Civ P 59,

Record on appeal, transmission and filing of

record, see N.D.RApp. P 10, 11

Appeal in Quick-take Proceeding.

Although the Constitution and statutes use
the term “appeal™to deseribe this procedure in
quick-take procecdings, the court recognizes
that it i= not. in fact, an appeal from a lower
court toa higher court; the *appeal” envisioned
by these proceadings is, rather. the first step in
a judicial proceeding: therefore, Subdivision
(¢) specitving the contents af a notice of appeal
in appellate proceedings, does not apply
Aalund v. Williams Connty, 342 N.W.2d 900
(N.D. 19591,

Bond.

The lact that bond may not have been con-
ditioned in an entirely appropriate form as
required by Ruie 7 15 not avtomatic ground lor
dismissul, Farmers State Bank v, Thompson,
372 N.W.2d 862 (N.D. 1935).

Comparison with Federal Law.

As rule N.D.RApp.P 3 is substantially
adopted fram Fed R.App.P. 3, the state court
properly looks Lo interpretative federal law for
guidance in applyving the rule. Mees v. Ereth,
462 N.W.2d 161 (N.D. 19900, revid on other
arounds, 466 N.W.2d 135 (N.D. 1991).

Cross Appeals.
Appellec may riise an issue on cross appeal

that is not raised by appellants appeal if

appellee complies with the statutory require-
ments for taking and perfecting the issue for

appeal. Kolling v. Goodyear Tire & Rubber Co.,
272 N.W.2d 54 0N DL 1978

Litigant who did not file a croz=-appeal con-
cerniny the di=miss=al of her eross-claim could
not be awarded costs and attornev's fees on her
appeal. Hovet v Hebron Pub. Sch. Dist., 419
N.W.2d 189 (N.D. 1988

Dismissal of Appeal.

Where appellant failed o take any steps
other than timely filing of notice of appeal,
there were sufficient grounds for court to dis-
miss appeal. City of Jamestown v. Rolfzen, 238
N.W.2d 661 +N.D. 19760

Where party filed notice of appeal and "Spee-
ifications of Evror”with the clerk of the district
court on April 26. 1976, then took no further
action whatsoever, the =upreme court dis-
missed. the appeal under this rule on Septem-
ber 29, 14976, Community Mem. Hoxp. v, Olson,
206 NW.2d 91 (N.DL 1976

Dismiz=al ot appeal was warranted where
appellant failed to take any =teps to pursue the
appeal other than to file a notice of appeal and
bond for costz. and no attempt was made to
show the reason for the delay, to present any
Justifiable reasons why the motion to dismiss
should not be granted. or 1o show good cause
for rclief of any kind. Dossenko v Dossenko,
294 N.W.2d 909 «N D, 19300,

FFatlure to comply with the Rules of Appel-
late Procedure may be grounds for dismissal of
the appeal. The determinaton of whether or
not to dismi=s an appeal for failure to comply
with the Rules of Appellate Procedure rests
wholly within the discretion of the supreme
conrt. Bye v Federad Land Bank Ass'n, 422
N.W.2d 397 «N.DL 1488,

Appeal in mortgage foreelosure action was
dismissed, where appellant failed to demon-
strate sullicient justification for his failure to
comply with a court order to file a cost bond,
thereby prejudicing appellee bank since there
was no security for any eventual payment of
costs that could be awarded the bunk. Federal
Land Bank v. Overboe, 426 NW.2d 1 (N.D.
1988).

Although a notice of appeal failed to desig-
nate the docunient from which the party was
appealing, and thus, failed to comply with this
rule, the court did not dizmiss the appeal.
Sabot v. Fargoe Women's Health Org.. Inc., 500
N.AW.2d 839 N 19931
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Timothy Q. Davies
Duane H. Ilvedson
Robert L. Stroup, I
‘E. Thomas Conmy, II
Stephen W. Plambeck
Gregory B. Selbo
Patricia R. Monson*
Leo F. J. Wilking
Richard Henderson*
Daniel J. Crothers
William P. Harrie*

" LaDonne R. Vik*

- April 7, 2003

Rebecca Absey

NILLES, HANSEN & DAVIES, LTD.

ATTORNEYS AND COUNSELORS AT LAW

1800 RADISSON TOWER
201 NORTH FIFTH STREET
POST OFFICE BOX 2626
FARGO,. NORTH DAKOTA 58108
(701) 237-5544.. - ’
" Fax:(701) 280-0762 .
www.nilleslaw.com

*Also Licensed in Minnesota
® Also Licensed in South Dakota
+ Also Licensed in Montana

Clerk of District Court
Grand Forks County District Court

- P.O. Box 5979

Grand Forks, ND 58206-5979

RE: Dudley Benson v. North Dakota Workers Compensation Bureau
Civil No. 03-C-00029 : '
Claim No.: 1992 392,674
" Our-File No.: 95214.570

Dear Ms. Absey:

I enclose herewith for filing is Notice of Entry of Judgment.

Sincerely yours,

Ol S diFo—

Jacquebme/S. Anderson

Special

ssistant Attorney General for the

North Dakota Workers Compensation Bureau

liw
Enclosure

cc: - Dudley Benson
Susan Schafer
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® Mark R. Hanson

+H. Malcolm Pippin
*Douglas W. Gigler
Andrew L.B. Noah
*Jacqueline S. Anderson
Kirsti B. Hourigan
*Shanon M. Gregor
Wade C. Mann

*Bent Karlsen

Russell F. Freeman, Retired.




STATE OF NORTH DAKOTA
: : AFFIDAVIT OF SERVICE
COUNTY OF CASS

RE: Nprt_l_l_xl?gkota ‘Workers Compehsaﬁon Bureau re: Dudley Benson
1 ~ Claim No. 1992 386,631 2500 . -

Jenmifer R. Werhan, being first duly sworn on oath, deposes and says that she is of legal age and
is a resident of Moorhead, Minnesota, not a party to nor interested in the action; that she served the
attached:

NOTICE OF ENTRY OF JUDGMENT
- on the following persons:

Dudley Benson
1609 2nd Avenue North
. Grand Forks, ND 58203

by depositing in the United States Post Office at Fargo, North Dakota, on April 7, 2003, at 5:00 P.M@. A
true and correct copy thereof, enclosed in a separate sealed envelope, with postage thereon fully prepaid
for First Class Mail addressed to each person above named at the above address. ' . :

That the undersigned knows the person served to be the person named in the papers served and
the person intended to be served.

Hnifer R.Werhan

SUBSCRIBED AND SWORN TO Before me on Aprih7, 2003

Wamll [%L/z/

Notary Public

(SEAL
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28-32-45

Source: S.L. 2001, ch. 293, § 12; 2001, ch.
296, § 2.

Effective Date,

The 2001 amendment of this scetion by
section 2 of chapter 296, S.1. 2001 became
effective August 1, 2001,

Note.

Section 28-32-44 was created and amended
by the 2001 Legislative Assembly. Pursuant
to section 1-02-09.1, the section is printed
above to harmonize and give effeet to the
changes made in section 12 of chapter 293,
S.L. 2001, and section 2 of chapter 296, S.1..
2001.

Record of Procecdings.

The “record of proceedings belore the ugen-
ey consists ol aowide range of documents, and
is not limited o documents presented as o

JUDICIAL PROCEDURE, CIVIL

«

result of a formal hearing; rather, the “agency
record of proceedings” may include informa-
tion not presented at a formal hearing.
Bashus v. North Dakota Dept of Human
Servs., 519 N.W.2d 296 (N.D. 1994).

Remedy for Ex-parte Communications.
Ex-parte communications between Work-
er's Compensation Bureau’s outside counsel
and the Bureau's Director of Claims and Re-
hahilitation in which the outside counscl ad-
vised the Director of Claims to rejeet worker’s
cloim ond drafted several versions of findings,
conclusions and orders Tor the Divector of
Claims to review required reversal of the
Burean’s order terminating benefits and rein-
statement of the Administrative Law Judge's
recommended findings, conclusions and arder.
Seatt v. North Dakota Workers Comp. Bu-
renu, 1998 ND 221, 587 N.W.2d 143 11998

98.32.45. Consideration of additional or excluded evidence. If
an application for leave to offer additional testimony, writlen statements,
documents, exhibits, or other evidence s made to the court in which an
appeal from a determination of an administrative ageney is pending, and it
is shown (o the satisfaction of the court that the additional evidence is
relevant and material and that there were reasonable grounds for the
failure to offer the evidence in the hearing or procceding, or that the
evidence is relevant and material to the issues involved and was rejected or
excluded by the agencey, the court may ordor that the additional evidence be
taken, heard, and considered by the ngeney on terms and conditions as the
court may deem proper. Alter considering the additional evidence, the
administiative agency may amend or reject its findings of fact, conclusions
of law, and order and shall file with the court a transcript of the additional
evidence with its new or amended findings of fact, conclusions of law, and
order, if any, which constitute a part of the record with the court.

Source: S.L. 2001, ¢h. 293, § 12

Basis for Adducing Additional Evidence.

A party may apply to the court in which an
appeal is pending for leave Lo offer additional
evidence: if the court finds the additional
evidence is material and there were reason-
able grounds for the failure to adduce the
evidence at the administrative hearing, the
court may order the additional evidence be
taken, heard and considered on terms and
conditions as it deems proper. Otto v. North
Dakota Workers Comp. Bureau, 533 N.W.2d
703 (N.D. 1995).

Where physician and his counsel chose not
to attend administrative hearing and did not
present any evidence at the hearing, the phy-
sician failed to prove reasonable grounds for
the failure to adduce evidence and, therefore,
district court properly denied physician’s mo-
tion for leave to offer additional evidence

while his appeal of license revocation was
pending. Larsen v. Commission on Medical
Competency, 1998 NI 193, 585 N.W.2d 801
(1998).

Failure to Augment Record.

Where appellant fails to augment the
record under procedures set out in this sec-
tion, that evidence is not included in the
record on appeal and will not be considered by
the reviewing court. Sprunk v. North Dakota
Workers Comp. Bureau, 1998 ND 93, 576
N.W.2d 861 (1998).

Jurisdiction.

The language of this section evinces a clear
legislative intent that the district court retain
jurisdiction when the matter is remanded for
the limited purpose of considering additional,
rejected, or excluded evidence. Luithle v.
Burleigh County Social Servs., 474 N.w.2d
497 (N.D. 1991).

190
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SUMMARY
Appellant again wishs to empathize discrepancy noted in order
issued by District Court by Judge Bohlman on March 19, 2003
and April 3, 2003, as Judge Bohlman added to this order 28-32-
42 (1), that was not previously listed in prior order.
Plaintiff admits possible negligence to 28-32-42 (4) following
filing of appeal to District Court on January 10, 2003.
Appellant did not have any prior knowledge of these Century

Codes as listed by Judge Bohlman until receiving order from

.Judge Bohlman and had to research these codes at the UND Law

Library to fully understand there context, court order dated
March 19, 2003.

Appellant argues in his behalf that a timely appeal was filed
within the 30-day time frame. I received the Findings of Fact
on the evening of December 17, 2002 and filed his appeal with
District Court on January 10, 2003.and therefore the ruling
based on NDCC 28-32-42 (4) by District Court, Grand Forks, by
Judge Bohlman, be unfounded and argued by the Supreme Court in
behalf of Appellant.

Ruling dated March 19, 2003, from District Court, in order
dismissing appeal, Judge Bohlman cites NDCC 28-32-42 (6), that
Appellant failed to comply with requirement of posting bond,
following filing of appeal with District Court on January 10,

2003.

Appellant cites Rule 7, North Dakota Rule of Appellate Procedure,

states that failure to secure a cost or supersedeas bond is not

jurisdictional and does not mandate dismissal of the appeal,

(24)
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Latendresse v. Latendess, 283 N.W. 2d 70 (N.D. 1979). Also
cited by Appellant is on merits of requirements of securing
needed bond in appeal is in ruling of Federal Land Bank v.
Overboe, 426 N.W. 2d. 1 (N.D. 1988). Also stated under Rule 3,
is as noted: The fact that bond may not have been conditioned
in an entirely appropriate form as required by Rule 7 is not
automatic ground for dismissal. (Farmers State Bank v. Thompson,
372 N.W. 24 862 N.D. 1985).

Again, Appellant admits to possible negligent to only NDCC 28

32-42 (4) and strongly agues that T an not in violation of NDCC

28-32-42 (6) as previously noted and outlined by the North Dakota

Rules of Appellant Procedure.

Appellant also argues that due process was not granted as noted
and listed in NDCC-32-21. Plaintiff was not provided with any
questions prior to my administrative hearing on October 10, 2002,
by legal representative of North Dakota Workers Compensation
Bureau and was not provided with a written specification of
issues or questions prior to his administrative hearing claim-
citing Saakian v. North Dakota Workers Compensation Bureau, 1998
N.D. 227, 587 N.W.2d 166 (1998).

Appellant also cites NDCC 28-32-45- Additional exhibits received
following Administrative Hearing were relevant to documents
submitted in support of Appellant's application for benefits.

Requested medical files from North Dakota Workers Compensation

from Bismarck, dated ‘October 9, .and uhable tovreviewlandspresent

a4t mg-héaring intactimely stime. frame.

(25)
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In conclusion, Appellant argues that if requested medical
records were received from North Dakota Workers Compensation
Bureau in a proper time frame prior to my Administrative
Hearing on October 10, 2002, rather than a day after, all
additional hours of legal research, filing appeal with District
Court, filing appeal with the Supreme Court of North Dakota

and now attempting a legal brief to substantiate substance in
my behalf, would not have had to occur.

Upon review of all documents and North Dakota Century Codes

noted in my brief by the Supreme Court of North Dakota, Appellant

is requesting the Court to review and order agency (North Dakota
Workers Compensation Bureau) to present additional evidence and
medical documents before a Administrative Law Judge as outlined

in NDCC 28-32-49.
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