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STATEMENT OF THE FACTS 

This disciplinary action arose out of a case entitled Muhammed v. Welch, 2004 

ND 46, 675 N.W62d 402 in which Respondent William Harrie represented the defendant, 

Ellen Welch. H. Patrick Weir, Jr. represented the plaintiff, Sefin Muhammed. The case 

involved a bodily injury claim brought by Muhammed against Welch arising from a 

December 29, 1995 motor vehicle accident. Disciplinary Counsel claims that answers 

Harrie served in the Muhammed case contain a statement of fact or law Harrie knew to be 

false, in violation of Rule 4.1, N.D.R. Prof. Conduct (2005) and Rule 192A(3), N.D.R. 

Lawyer Discipl. (2006). Disciplinary Counsel's allegations are without merit. 

I. BLACKGROUND OF THE MUHA,MMED CASE. 

Many of the facts regarding the background of this matter are not, and never have 

been, disputed. Disciplinary Counsel's Supplemental Brief contains a "time line". 

(Counsel's Supp. Brf. at p.p. 5-6). While that time line identifies correct dates when 

certain events took place, the time line omits important dates. Disciplinary Counsel's 

interpretation and "spin?' of the events thar rook piace on certain dates is also incorrect. 

The evidence showed that before Harrie became involved in the Muhammed v. 

Welch case, in addition to the "chronology of events" identified in Disciplinary 

Counsel's Brief, the following events toolc place: 

December 28, 1995, Carlton Goughner, an independent insurance adjuster, was 
retained by Austin Mutual, Ellen Welch's insurance company, to investigate the 
December 27 accident and any possible claim arising from the accident. (Sep. 
App. at 45). 

- Goughner closed his file regarding the accident. (Sep. App. at 
45). 

Respondent William P. Harrie's Separate Appendix is abbreviated in this Brief as "Sep. 
App." Petitioner's Appendix is abbreviated in this Brief as "App." 



- Attomey Paul Johnson notifies Austin Mutual that he is 
representing Sefin Muhammed with regard to the December 27, 1995 motor 
vehicle accident. Carlton Goughner reopens his file. (Sep. App. at 46, 3). 

- Pat Weir Jr. takes all of Paul Johnson's cases. (Tr. at 157; Sep. 
App. at 62). By taking all of Paul Johnson's cases Weir took the good and the 
bad. a. One of the cases Weir inherited from Mr. Johnson in July of 2001 was 
the Muhammed case, which Weir admits was not a very good case. (Tr. at 157- 
158; Sep. App. at 62-63). 

- Negotiations take place between Weir and 
Coughner to see if the Muhammed case can be settled. (Sep. App. at 46, ¶¶4, 5, 
6) * 

-Weir serves the Summons and Complaint. (App. at 32). 

Weir does not serve the summons and complaint by personal service to assure that 
i t  ; o  O-VXT-.'  nn Ellan Welch. Rather, Weir serves the summons and complaint by 
1 L  J D D b l  v bU Ull  L l l b l l  

certified mail, return receipt requested. (App. at 32). 

Pat Welch, Ellen Welch's surviving spouse, receives the letter serving the 
summons and complaint by signing the return receiptlgreen card. (App. at 32). 
The Post Office allows Pat Welch to sign for the letter even though the certified 
portion of the letter sent to Ellen Welch is marked "Restricted Delivery," a. 
Section 4(d)(2)(A)(v), N.D.R. Civ.P. (2005) requires a "signed receipt and 
resulting in delivery to that person." Section 4(d)(2)(A)(v) doe not allow a signed 
receipt from the husband or other family member. Upon receipt of the certified 
mail receipt form the post office, Weir did not inquire as to why Pat W l c h  signed 
for the certified letter which was sent via restricted delivery. (Tr. at 159; Sep. 
App. at 64). Weir just assumed that Pat Welch and Ellen Welch were still 
married. 

Weir did not, either before serving the summons and complaint or after receiving 
the "green card" back from the Post Office, check to see if Ellen Welch was 
alive. 

(Sep. App. at 6 j. The September 
13> 2001 Ipttpl- dnpc, nnt advice as to when Ellen Welch died and does not state 
upon whom the summons and complaint had been served andlor if only by mail 
who "signed" for the documents. 

Weir and Goughner continue discussions 
regarding possible resolution of Mr. Muhammed9s claim against Ellen Welch. At 
no time did the fact Ellen Welch was deceased ever come up. (App. at 46, at 4). 



Goughner faxes Weir's March 13, 2002 letter to Harrie retaining 
Harrie, on behalf of Austin Mutual, to represent Ellen Welch in the Muhammed 
case. (App. at 19-20). 

mi ~ n e  backdrop to when Halrie first started working on the Muhammed case is important 

because, as shown by the testimony from all of the witnesses at the November 30 

hearing, a number of checks and balances are in place in lawsuits arising from motor 

vehicle accident cases to make sure that the correct parties are sued. 

Prior to when Harrie received the file, a number of red flags would have arisen 

and there was ample opportunity to correct any miscommunication regarding Ellen's 

death. It is important to note that prior to when Harrie received the file Muhammed had 

been represented by an attorney for over three years (since January of 1999). (E.g., Tr. at 

158; App. at 63). Ellen was being provided a defense through her automobile liability 

insurance carrier, who had an experienced adjuster, Coughner, adjusting the claim, on 

and off, since a day or two after the December 1995 accident. (a Sep. App. at 45, ¶1) 

In contrast, Harrie had been involved in the case for only 13 days (from March 14 to 

March 27, 2002) before he served the Answer to the Complaint. (See App. at 19,231. 

Two experienced personal injury lawyers (Johnson and Weir) had the case and 

never investigated or determined that Ellen was deceased, even when the statute of 

limitations was approaching and the summons and complaint, sent via restricted delivery, 

were returned with someone else's signature. That the attorneys representing 

Milhammed cotild have easily learned of the death of Ellen Welch was explained by Weir 

who testified during the Hearing that, after he was informed by Harrie in May of 2002 

that Ellen was deceased, he did a simple internet search and learned that Ellen died in 

April of 1998 from complications of cancer. (Tr. at 173; App. at 73). 



Jack Marcil, an attorney with over 30 years of experience in litigating bodily 

injury claims (Tr. at 209; Sep. App. at 91) explained during the hearing that receiving a 

return receipt signed by someone other ihan the defendant, even if it is the defendailis' 

husband, should raise concerns with a plaintiff's attorney, who should then personally 

serve the summons and complaint on the named defendant, especially if the statute of 

limitations may soon expire. (Tr. at 2 15-216, 221; Sep. App. at 93, 94, 96). No personal 

service was attempted on Ellen Welch. Weir did not ask Goughner whether Goughner 

would secure Ellen's signature on an admission of service. Either personal service or a 

request that Ellen Welch admit service would have resulted in Weir discovering that 

Ellen \Welch was deceased. 

That red flags regarding Ellen's death should have appeared to the individuals 

handling the Muhammed case before Harrie became involved is not being raised to 

criticize any of those individuals or to somehow try to "shift blame." Rather, the 

relevance of the fact that red flags did not go up with Weir, Johnson or Goughner is to 

show that, because of a number of events in which Hanie had no involvement, a number 

of the checks and balances that exist in the system failed. In other words, the result of the 

confusion regarding the fact and significance of Ellen's death was the result of 

miscommunication among a number of people and the result of a failure of the checks 

and balances - not the result of any "knowingly false statement" or fraud by Harrie. 

Tn addition to the background of the case at the time Harrie received it, it is also 

important to have an understanding on the background on motor vehicle cases. 



II. BACKGROUND ON MOTOR VEHICLE, PERSONAL INJURY CASES. 

As shown in the testimony at the hearing, including the testimony from all of the 

attorneys -&-ho testified, the loazkgi-ouild of Muhammed case, the type of it -was, 

and the relationship between Harrie and Weir shows that an allegation that Harrie made a 

"false statement" is simply implausible. 

Missing from Disciplinary Counsel's Briefs is any discussion of the consistent 

testimony provided by ALL of the attorney witnesses at the hearing. The testimony from 

those witnesses provide insight and opinions from attorneys who handle almost 

exclusively the defense side of motor vehicle accident cases (Bradley Beehler and Harrie) 

and frnm attnrn~~is urhn hlncllr  a l r q n c t  ~ u r l l i c i v r l y  the plaintiff's side (Weir 2nd Marcil). 
U A A U  11VIII U C L V l l l V J  V V  1IV llUllUlV U l l l  V V C  U L L V I M U I  .I U l  

Those attorneys, Harrie, Beehler, Marcil and Weir, have nearly 70 years of combined 

experience in handling motor vehicle accident personal injury cases. (Harrie 19 yrs; 

Beehler, 9 yrs; Weir, 15 yrs; and Marcil, 37 yrs. (w C.R. 14, Tr. at 3 1, 142, 186, 209). 

It is important to note that the testimony from those experienced attorneys was never 

controverted at the hearing, or in the Disciplinary Counsel's Brief. 

The uncontroverted testimony from the attorneys who testified at the Hearing is 

important because it shows how motor vehicle accident cases are handled in Eastern 

North Dakota. The testimony explains the checks and balances in place to prevent an 

improper defendant from being sued and also how such an error is easily cured. The 

testimony from those witnesses also shows that Disciplinary Counsel's interpretation of 

the Answers served by Harrie is incorrect. 

The Muhammed case was an insurance defense case. As explained during the 

testimony at the Hearing, Harrie was retained by the Welch's insurer, Austin Mutual, to 



provide a defense in the Muhammed lawsuit. (% Tr. at 34; Sep. App. at 18). That 

defense is provided as long as the named defendant is an "insured" under the insurance 

policy and regardless of whether fne Piainriff has the defendant identified correctiy andor 

whether the defendant is deceased. (See e.g., Tr. at 86, 188; Sep. App. at 42). 

At the time an Answer is served in a motor vehicle accident case it is not unusual 

for the attorney, hired to represent the insured, not to talk with the insured defendant 

before an Answer is served. (Tr. at 81, 193; Sep. App. at 38, 82). The attorney will talk 

to the insured defendant later in the process, usually when information is required to 

respond to discovery or to prepare the insured for a deposition. (Tr. at 193; Sep. App. at 

82). Long-time insurance defense Attorney Bradley Beehler testified that in these types 

of cases he doesn't recall ever talking to an insured defendant before serving an Answer. 

(Tr. at 193; Sep. App. at 82). While that may seem strange to a layperson, because of the 

nature of motor vehicle accident cases there are a myriad of reasons why speaking with 

the insured at the time the Answer is served is not important. 

For example, pleadings in motor vehicle accident cases are very standard and 

basically the same from case-to-case. As explained by Beehler and Harrie, the Answers 

in motor vehicle accident cases do not contain factual allegations, but rather contain the 

standard affirmative defenses. (Tr. at 79-80, 192-193; Sep. App. at 36, 37, 81, 82). Weir 

and Marcil, attorneys who have seen thousands of pleadings in motor vehicle accident 

cases, confirmed that practice. (Tr. at 161, 221-232, App a t  66, 96-97). Weir and Marcil 

also explained that complaints in motor vehicle cases are also standard from case-to-case. 

(Ti-. at 160, 16 1, 221 ; Sep. App. at 65,66,96). 



At the time an Answer is served the defense attorney only has very limited 

information. (Tr. at 126, 192-193; Sep. App. at 56, 81, 82). Thus, in motor vehicle 

accident cases a detailed investigation into the Facis of the accidents and claims in the 

Complaint are not required, and generally not undertaken, at the time the Answer is 

served. Rather, at the "Answering stage" investigation is just beginning. 

Part of that investigation is to obtain the relevant records as soon as possible. As 

explained at the Hearing by Harrie and Beehler, it is critical to send authorizations to the 

plaintiff's attorney as soon as possible so medical, school, employment, worker's 

compensation, and other records can be obtained as soon as possible. (See 

161-162, 195; Sep. App. at 39, 66, 67, 84). It can take months to obtain records from 

some of the health care providers. (Tr. at 83; Sep. App. at 40). Thus, waiting to contact 

and interview an insured before sending out a standard Answer that simply alleges 

affirmative defenses can result in loss of valuable time. 

It can be difficult to contact an insured before serving an Answer. During the 

Hearing, Beehler and Harrie both described cases where they were unable to locate an 

insured defendant until long after the Complaint was served, and the Answer was due. 

(Tr. at 42-43, 194; Sep. App. at 20, 21, 83). 

Adding to the time pressures facing an attorney representing an insured in a motor 

vehicle accident case is the requirement to provide reports to the insurance company. 

Rrehler and Harrie hoth explained during the Hearing that initial suit reports to an 

insurance company are commonly required shortly after a case is received by an attomey 

and the deadlixle to n r ~ i d e  JY, those rpnnd~ Y~ Y A  r" lil  i c  not based OII when an Answer is served. (Tr" 

at 83-84, 195-196; Sep. App. at 40, 41, 84, 85). Part of the initial report to an insurance 



company is to confirm that the case is proceeding forward and that requests to obtain 

information have been sent. (Tr. at 83-84: Sep. App. at 40,41). 

It is critical to tallK to an insured before an Answer is served because any 

errors in the caption are easily cured. During fhe Hearing, all of the attorneys restified as 

to the methods available, under the Rules and/or through agreementlstipulation, to amend 

a caption to correctly identify a defendant. For example, if the complaint incorrectly 

identifies the defendant, the parties can either stipulate, or a motion can be brought to the 

court, to amend the caption to correctly identify the defendant. (Tr. at 92, 164, 165, 196- 

197, 222-223; Sep. App. at 44, 68, 69, 85, 86, 97, 98). With regard to a deceased 

defendant, Rule 25, N.D.R.Ciy.P. provides for substitution of the proper party in lieu of 

death. Also, pleadings are not initially filed in North Dakota State District Court cases. 

, N.D.R.Civ.P. 5(d) (2006). Pleadings are not filed until one of the parties desires 

to place the case on a trial calendar or a party seeks intervention from the Court to, for 

example, resolve a dispute. Amending the pleading, either by stipulation or motion, 

therefore is usually not undertaken until the action is filed wifn the court. (Tr. ar 92, 164- 

165, 197; Sep. App. at 44, 68, 69, 86). If the action is not filed, then the issue of the 

proper defendant is usually resolved in the settlement agreement and release. Thus, 

the issue of whether the defendant is properly named in the complaint is not something 

that has to, and usually is not, addressed at the time the Answer is served. 

Another part of the background that existed when Harrie served the Answer in 

the Muhammed case is the fact motor vehicle accident cases are handled by a relatively 

small group of attorneys in Eastern North Dakota. The testimony at the Hearing 

established that a handful of lawyers handle personal injury plaintiff cases almost 



exclusively, with an equally small number handling insurance defense cases on an almost 

exclusive basis. (Tr. at 70-73; 153-155: 188-189; Sep. App. at 30-33; 58-60; 78, 79). 

ml ~ n u s ,  the attorneys handling these cases know each other well aild it is ilot uncommon to 

have many cases against the same attorney. All of the attorneys who testified at the 

Hearing explained why an attorney's reputation for truthfulness, especially with such a 

tight group of lawyers worlung in the same area, is important. (Tr. at 72-73, 154-155, 

189-190, 211; Sep. App. at 32-33? 59-60, 79-80, 92). It was explained that "trust" is 

critical to maintaining one's reputation and being able to represent one's clients. (Tr. at 

189-190; Sep. App. at 79-80). 

The testimony by Weir and Harrie showed that thexr J hs.7~ L A - .  hid L A - w  a large number of 

cases against each other, including before, during, and after the Muhammed case. (Tr. at 

73-74, 155-156; Sep. App. at 33-34? 60-61). Weir and Harrie see each other "outside of 

work". (Tr. at 69-70, 74-75, 157; Sep. App. at 29-30, 34-35, 62). Their sons play on the 

same hockey team. (Tr. at 69-70; Sep. App. at 30). Thus, even a suggestion that Harrie 

would knowingly make a faise statement to VVeir is beyond belief. 

With the above background in mind, an analysis of the law and facts shows that 

Hanie did not, and would not, knowingly make a false statement to Weir. Reaching such 

a conclusion from the Answers Harrie served is simply incorrect and requires one to 

ignore the relevant law, facts and evidence. 



ARGUMENT 

I. ~ T T T ~  na r c m ~  r r a n  sin RE\JIEx$v7 Ap$E EISclPLIpqAPaIT COLTP:SEL?S 

BURDEN OF PROOF, 

r n l  ~ n e  standard of review is de novo. 2001 ND 

210, 637 N.W.2d 710. Counsel must prove a violation by clear and convincing evidence. 

Id. Clear and convincing means evidence which leads to a firm belief or conviction that - 

the allegations are true. , 672 N.W.2d 668, 

6712003 ND 194. 

Disciplinary Counsel has made accusations against Harrie that cut deep - that cut 

to the very heart of a person. The allegations go to who Harrie is as a lawyer and a 

person. In addition to claiming a false statement knowingly made in violation of N.D.R. 

Prof. Conduct 4.1, Disciplinary Counsel piles on and alleges, without any specification, 

that Harrie engaged in "fraud, deceit and misrepresentation" in violation of Rule 1.2A(3) 

N.D.R.. Lawyer Discipl. This Court closely scrutinizes such claims. Toth v. 

, 1997 ND 75, par. 11, 562 N.W.2d 744 ("an allegation of dishonesty, 

fraud, deceit or misrepresentation is one of the most serious charges that can be brought 

against an attorney"). 

11. RULES 4.11 AND I.%A(3). 

i t  is critical that three undisputed facts be kept in miild. First, Hanie did disclose 

Ellen's death to Pat Weir, Jr. (App. 33). Thus, Disciplinary Counsel is merely arguing 

that Ellen's death was not disclosed soon enough. Second, Harrie was not aware when he 

served the Answers that Weir was ignorant of the fact of Ellen's death. (& Tr. at 98- 

100; Sep. App. at 50, 50a, 51). Third, even Weir agrees that the timing and manner in 



which Ellen's death was disclosed was not done by Harrie in attempt to take advantage of 

Muhammed or Weir. (Tr. at 176-177; Sep. App. at 75-76). 

Rule 4.1, N.D. R. Prof. Conduct provides as follows: 

In the course of representing a client a lawyer shall not make a statement to a third 
person of fact of law the lawyer knows to be false. 

(emphasis added). The terms "knowingly", "known" or "knows9' are defined in the Rules 

of Professional Conduct as denoting "actual knowledge of the fact in question." N.D.R. 

Prof. Conduct, p. 484 (2006). Proving 661~nowledge97 requires more than a showing that 

Harrie "should have known". For example, "reasonably should know9' is defined in the 

"terms5' section of the Rules to mean what "a lawyer of reasonable prudence and 

competence would ascertain in the matter in question." Id. Thus, a mere showing that 

Harrie "should have known" or "reasonably should have known" that a statement was 

false is not sufficient. This is further shown by the fact this Court has repeatedly 

expressed concern over disciplining an attorney for a single occasion of negligence. 

2005 r\SD 153, 703 N.W.2d 345, q[ 9. Thus, for 

Disciplinary Counsel to meet his high burden of proof, Disciplinary Counsel must prove 

that Harrie had actual knowledge that a statement was false. 

Also, a lawyer must be an advocate for his or her client. The comment to N.D.R. 

Prof. Conduct 4.1 provides that "A lawyer is required to be truthful when dealing with 

others on a client's behalf, but generally has no affirmative duty to inform an opposing 

party of relevant facts." 



B. Rule 1.2A(3) 

Disciplinary Counsel's reliance on Rule 1.2A(3), N.D.R. Lawyer Discipl. is 

involving dishonesty, fraud, deceit or misrepresentation." Disciplinary Counsel has not 

specifically explained which of those "claims" Counsel is relying upon. Counsel 

concedes, however, that Harsie lacked the specific intent to mislead or deceive his 

litigation opponent about the statute of limitations or manner of service of process, such 

as would require disbarment . . . " (Counsel9 s Supp. Bf. at 10). Thus, while Harrie can 

only guess, it appears that Counsel's allegation that Rule 1.2A(3) was violated is 

premised on some type of "misrepresentation." 

111. HARWIE DID NOT VIOLATE RULES 4-1 OR 1.%A(3). 

Disciplinary Counsel's claim that Rules 4.1 and 1.2A(3) were violated is 

premised on two arguments: (1) that Harrie failed to disclose Ellen's death, &, that a 

simple omission is sufficient for Disciplinary Counsel to carry the heavy burden of proof 

in this case; and, (2)  that the Answers contain an "affirmative representation that falsely 

suggested Ellen was living.'' (Counsel's Supp. Brf at p. 6). Disciplinary Counsel's 

allegations are incorrect. 

1. Harrie Did Not Have A Duty To Disclose Ellen's Death Any 
Sooner. 

Disciplinary Counsel's claim against Harrie is premised on the assumption that 

Harsie had a duty to advise Pat Weir of Ellen Welch's death. Harrie did advise Weir of 

Ellen Welch's death. Harsie advised of the death in his May 23, 2002 letter to Weir. 

(App. at 33). Harrie did so after completing legal research and confirming that Ellen's 



death was material, at that time, to a possible statute of limitations defense. (Tr. at 67-68, 

100-101; Sep. App. at 28a, 28b, 1, 52). Thus, the issue is not whether Hamie failed to 

advise Pat Yi'eir of Ellen's death. It is undisputed that Han ic  did advisr: W ~ i r .  Rather, the 

issue apparently has to do with when Harrie advised Weir. 

There is no Rule of Professional Conduct providing that an attomey must 

immediately advise an adversary that a defendant is deceased. Disciplinary Counsel must 

prove more than just a false statement, Counsel must prove by clear and convincing 

evidence that a false statement was knowingly made, which triggers the issues of 

materiality (k. harm caused by the statement) and motive. 

Disciplinary Counsel's argument appears to be that by not disclosing Ellen's 

death in the Answers harm resulted to Muhammed, i.e., the statute of limitations was 

found, at least at the trial court level, to bar Mr. Muhammed's claim. (Counsel's Supp. 

Brf. at 9). In other words, Counsel's argument is that Weir should have been advised of 

Ellen's death sooner and that a "mere omission" of the fact of Ellen Welch's death 

somehow constitutes a "knowingiy" false statement. That argument was rejected by this 

Court in Kimball v. Landeis, 2002 ND 162, 652 N.W.2d 330. Surprisingly, Disciplinary 

Counsel's Briefs filed with this Court do not discuss, or even cite to, Kimball. 

In Kimball, a case with surprisingly similar facts, plaintiff Larry Kimball was 

injured as the result of a February 17, 1995, head-on collision between a snowmobile he 

was operating and a snowmobile being operated by defendant Jack Landeis. 652 N.W.2d 

at 332. Kimball suffered a closed head injury as a result of the accident. Id. Because of 

the extent of Kimball's head injury, in June of 1995 Kimbal19s mother was appointed his 

guardian. Id. At 333. 



In February 2001, Mimball served Landeis, and the driver of another snowmobile 

that was near the accident scene, with a summons and complaint alleging negligence in 

causing the February 1995 accident and Kimbal19s resulting injury damageso Id. - 

Landeis served an answer to the complaint alleging, among other things, insufficient 

service of process. Id. Landeis also served a cross-claim and counterclaim. Id. The 

answer, cross-claim and counterclaim did not refer to the guardianship. Id. In July of 

2001, Landeis' counterclaim and cross-claim were dismissed by stipulation of the parties. 

The stipulation stated that Landeis was acting through his guardian. @. at 333. It appears 

that the first time Landeis disclosed the appointment of the guardian was in July of 2001, 

after the statute of limitaticns had expired on February 17, 2001. - Id. at 333, 340. In 

November of 2001, Landeis moved to dismiss Kimball's claim against him for 

insufficient service of process. The trial court granted summary judgment in favor of 

Landeis, finding that the claim was time barred because the summons and complaint were 

not served on Landeis' guardian. Id. 

In affirming the trial court's summary judgment, this Court held that, while it did 

not condone any failure to reflect the appointment of the guardian in the answer, 

"Landeis was not obligated to inform Kimball of the guardianship before the 

expiration of the statute of limitations." a. At 340 (emphasis added). In other words, 

even though Landeis' attorney was aware that Landeis had a guardian appointed, was 

aware that the summons and complaint were not served on the guardian; and was aware 

that if the summons and complaint were not served on the guardian before the statute of 

limitations expired the claim be time barred, the attome~r  till did not have a dutw d L,"""" """ J 

to inform Kimball's attorney of the appointment of the guardian or the improper service. 



In so holding, this Court explained that "Landeis's guardianship is a matter of public 

record, and Kimball has not demonstrated (that) the guardianship could not have been 

ascenained by a timei y diligent iny uiry." Id. 

As in Landeis, any attomey representing Ellen in the Muhammed case, even if 

slhe knew that Ellen Welch was deceased, did not have a duty or obligation to provide in 

the Answer, or otherwise advise Weir, that the service of process on Pat Welch was 

improper because Ellen was deceased. Like an appointment of a guardian, the fact of 

Ellen's death was a matter of public record. In fact, it is easier to find determine if 

someone is deceased rather than determine if a guardian has been appointed for a specific 

person. As Weir explained during the hearing, a simple internet search showed that Ellen 

Welch was deceased. (Tr. at 143; Sep. App. at 73). Therefore, Landeis shows that the 

premise of Disciplinary Counsel's claims against Harrie are legally deficient - Harrie did 

not have a duty or obligation to inform Weir of Ellen's death any sooner than he did. 

In addition to an insufficient legal premise, the evidence shows that the factual 

bas~s for Disciplinary Counsel? s arguments are without merit. 

2. The Timing In Which the Answers Were Served And When Harrie 
Advised Weir Of Ellen Welch's Death Did Not Cause Prejudice. 

a. The March 27,2802 Answer. 

On March 18, 2002, Han-ie received limited file materials from Austin Mutual 

regarding the Muhammed v. Welch lawsuit. The materials HaTie received that day 

included the Summons and Complaint and the September 13, 2001 letter from the 

insurance agent forwarding the summons and complaint to Austin Mutual. (See fax 

headers from Carlton Goughner on Sep. App. at 1-4 and on App. 21-22). Contrary to the 

spin put on the documents by Disciplinary Counsel, (See Counsel's Supp. Brf. at p. 5). 



Harrie was not provided a communication directed to him advising that Ellen had died. 

The September 13, 2001 letter was not addressed to Harrie. Therefore, how that letter 

was piaced in Earriets fiie by his staff before -,,qdj i-eviewe-j % yHailie (an& whether 

was reviewed by Harrie) when the March 27, 2002 Answer was served, is  unknown. 

(& Tr. at 132-133; Sep. App. at 57-58). More important, the September 2001 letter 

does not state when Ellen died and does not state upon whom the summons and 

complaint had been served andor, if served only by mail, who "signed" for the 

documents. (See App. at 22). It is also important to note that the matenals Hame was 

provided did not state or even "indicate" that Weir was ignorant that Ellen Welch was 

deceased. (See App. at 19-22). 

Harrie served the initial Answer to the Complaint on March 27, 2002. (App. 26). 

March 27, 2002 turned out to be the same day the statute of limitations expired on 

Muhammed9s claim. Section 30.1-19-02, N.D.C.C. extended the statute of limitations by 

three months due to Ellen's death. See also ,537 N.W.2d 554,558 (N,D. 

19959. !Thus, because of Eilen's death, the statute of limitations was exterlded three 

months past the original six years, k., past December 27, 2005. That the statute of 

limitations was extended by three months was not known to Harrie at the time the 

Answers were served. (Tr. at 56-57; Sep. App. at 27-28). Yet, Disciplinary Counsel 

attempts to paint the picture that the fact the Answer was served on the date the statute of 

!imitations expired shows some type of improper motive by Hanie andor some type of 

harm or injury as a result of the date the Answer was served. (Counsel's Supp. Brf. at 

3 5). counsel's attemntc a r e  f i i t i l ~  k' " """"'"" 



In Kimball v. Landeis, 2002 ND 162, 652 N.W.2d 330, defendant Landeis's 

answer to the complaint was served on the day the statute of limitations for plaintiff 

the summons and complaint were not properly served because a guardian had been 

appointed for Landeis and even though the answer did not raise the appointment of the 

guardian, this Court held that the fact the answer was served on the day the statute of 

limitations expired was of no consequence. This Court explained that: 

The record, however, reflects an affidavit of mailing of Landeis's answer by 
counsel for Landeis on February 17, 2001, which was the day the statute of 
limitations expired. Under these circumstances, Landeis's failure to identify the 
guardianship in his answer could not have affected Kimball's failure to 
timely serve LandeisYs 

Id. at 340 (emphasis added). Therefore, as a matter of law, the fact the Answer Harrie - 

served on March 17, 2002 turned out to be served on the date the statute of lirnita"lisns 

expired is immaterial. No harm occurred to Mr. Muhammed as a result of the Answer 

being served on March 27, 2002, the date the statute of limitations expired. The Answer 

was not received by Weir until Niarch 28, 2002, (he day after the statute 01 iimitatiorrs 

expired. (Tr. at 160; Sep. App. at 160). Thus, by the time Weir received the Answer it 

was too late for Weir to do anything to cure the improper service, even if the death of 

Ellen Welch had been disclosed in the Answer. See Landeis, . at p. 340. Palso, as 

shown by Landeis, the fact the Answer did not identify that Ellen Welch was deceased 

"cou!d not have affected (Weir's) failure to timely serve" the Complaint. Id. 

Disciplinary Counsel contends that if the Answer had indicated that Ellen was 

deceased, Weir could have taken steps obtain proper service. (Counsel's Supp. Brf. at pp 

11-12). That Weir could have done anything on the day the Answer was received to 



properly appoint a special personal representative in Minnesota to accept service is, at 

best, speculative. As explained by Jack Marcil, it is very unlikely, if not impossible, that 

-- T weir couid have properly served the Summonb and Cviiipiiiini orr a special pcrsofial 

representative in one day. (Tr. at 225; Sep. App. at 100). 

The evidence also shows that Harrie was not aware, in his own mind, when the 

first Answer was served on March 27, 2002 that Ellen was deceased or that the statute of 

limitations expired on that day. Harrie explained, and offered into evidence a time slip 

(Sep. App. at 103) confirming, that when he prepared and served the March 27, 2002 

Answer, he did know in his mind that Ellen Welch was deceased. The time slip shows 

that on April 9, 2002, Harie called "Ellen Welch" and left a message for her to call him 

back. (Sep. App. at 103). Harrie explained during the hearing that the next day he 

received a call from Pat Welch and had an embarrassing telephone conversation in which 

Pat Welch advised that Ellen had been dead since 1998. (Tr. at 48, 93-96; Sep. App. 

at 23, 45-48). Thus, when the first Answer was served on March 27, 2002, Harrie did not 

know that Ellen was deceased. 

Hatrie did have in his file when the first Answer was served the September 12, 

2001 letter from the insurance agent advising that Ellen was deceased. Harrie voluntarily 

provided that letter to the Inquiry Committee. Harrie explained during the Hearing that he 

does not recall reviewing the letter. ( Tr. at 39, 45; Sep. App. at 19, 22). Alleged 

sloppiness or even negligmce in not picking up on the important facts in the 

September 12, 2001 letter from the insurance agent is not sufficient to support a 

disciplinary complaint. , 2005 ND 153 703 N W 2d 



345, par. 9. More important, being "sloppy" is not sufficient to support the very serious 

claims in this case, b, a lcnowingly false, deceitful or fraudulent act. 

That Harrie was no[ aware in his mind of Eileri9s death ~ f i e i i  iht; first Answel- was 

served is unmistakably shown in the documents. First the time slip (Sep. App. at 103) 

shows Harrie was unaware of her death. The fact he left a message for "Ellen Welch9' and 

had the embarrassing conversation with Pat Welch shows that Harrie did not have in his 

mind until April of 2002 that Ellen had died. Second, the Answer Harrie served shows 

that the death was not in his mind at that time. Simply put, if Harrie was aware that Ellen 

was deceased he would have raised the insufficiency of processlservice of process 

(statute of limitations) defenses in the first Answer. He did not, ~vx~hich shows it was ~ o t  in 

his mind at that time. By not raising it in the Answer, Harrie ran the risk of having 

waived those defenses. 

Thus, the evidence shows that Disciplinary Counsel is unable to prove by clear 

and convincing evidence that the Answer served on March 26, 2002 contains a 

"knowing1 y false statement" by Harrie or otherwise violates Rules 4.1 or 1.2ki3 ). 

b. The April 10,2002 Amended Answer. 

When Harrie talked with Pat Welch on April 10, 2002, and was advised that Ellen 

was deceased, red flags started to rise within Harrie's mind with regard to whether the 

September 2001 service of the summons and complaint was proper. (Tr. at 48-51; Sep. 

App. at 23-25). Harrie asked Pat We!ch, among other things, how the summons and 

complaint were served and whether a personal representative had been appointed. (Tr. at 

49-50; Sep. App. at 25-26). After visiting with Pat Welch, Harrie was not sure if some 

other method of service, besides by mail, had been implemented by Pat Weir. Harrie 
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based on the information he had received, i.e., the insufficiency of process and service of 

process. 

?r- T c. weir becomes aware of Ellen "VVelcFs death, 

After Harrie received attorney Weir's May 9, 2002, letter (App. 30) providing the 

evidence of service, i.e. a copy of the "green card" from the post office showing that the 

only service of the summons and complaint was via certified mail signed by Pat Welch, 

(App. 32) Harrie completed his research and concluded that there was an issue with the 

service and the statute of limitations. He then wrote Pat Weir on May 23, 2002 and 

advised him of those issues. (App. 33 - 34) In doing so, Harrie explained that because 

Ellen was dead the service was improper. (App. At 33). 

It is important to note that the attomey representing the defendant for whom a 

guardian was appointed in the Landeis case was aware of the appointment, yet this Court 

held that the attorney did not have a duty to disclose the appointment to the other side, 

even if that meant the action would remain improperly served so the statute of limitations 

could run. 052 N.W.Zd at 340. In other words, while one could argue that the attomey 

representing the defendant in Landeis set up the plaintiff's attorney for a later statute of 

limitations defense, that is not what happened in this matter. To the contrary, the 

uncontroverted evidence shows that Harrie was not trying to set up Pat Weir. 

Hanie was advised that he had until April 15, 2002 to serve the Answer. (App. At 

20). If Harr?e had intended tn "set up" Mlihammed or Weir, Harrie simply would have 

waited until April 15; served the answer; advised that Ellen was dead; alleged 

insufficiency of process 2nd service of process; and, advised Weir that the claim was 

barred by the statute of limitations. Weir testified during the Hearing that the fact Harrie 



did not wait until April 15 and then raise the statute of limitations defense shows that 

Harrie was not, as Weir explained, "trying to sandbag9' him or "lay in the weeds" so as to 

be able to raise a stature of iimitarions defense. (Tr. at p. i76 - i78; Sep. App. at 74-76). 

Thus, contrary to Disciplinary Counsel9 s unsupported conclusion, Harrie' s serving the 

Answer on March 27, 2002 and the Amended Answer on April 10, 2002, was not a 

"conscious decision not to disclose Welch's death" in a manner to take advantage of any 

statute of limitations defense. (& Counsel's Supp. Brf. at p. 15). 

Disciplinary Counsel's brief intimates that Harrie' s May 23, 2002 letter to Weir 

(App. 33-34) advising Weir of the statute of limitations defense was done to somehow 

4- raKe 1 
advantage of +LA - ; + ~ ~ n + ;  A- [C'aca C'n11nn019 o rllb aLLuar,u,,. ,,,, b u u ~ ~ . ~ ~  . Supp. Brf. at 6). In the May 23 letter, 

Harrie advises Weir that Harrie "would see if Austin Mutual is willing to offer money if 

you are interested in settlement." (App. At 33). That language was placed in the letter as 

a professional courtesy to Pat Weir to see, even though there may he a statute of 

limitations defense, if the case could still be settled. (Tr. at 102-103; Sep. App. at 53-54). 

Weir testified during the hearing that he did not view that language, or Hanie's letter, to 

be an attempt to take advantage of a situation. Rather, Weir correctly interpreted the letter 

as providing a professional courtesy. (Tr. at 171; Sep. App. at 72). Disciplinary Counsel 

is again, with all due respect, trying to spin the evidence to somehow find a violation of 

Rule 4.1 and 1.2A(3). 

Therefore, the first a-rgument raised by Disciplinary Col~nsel, that Harrir engaged 

in an "omission" regarding Ellen Welch's death, is insufficient legally andlor factually to 

establish by clear and convincing evidence that Rules 4.1 or 1.2A(3) were violated. 



Disciplinary Counsel's second argument is that Harrie "made affirmative 

representations that falsely suggest that Ellen Welch was still living.' (Counsel's Supp. 

Brf. at 8). There is no evidence that Harrie made any statement to Weir or anyone else 

that Ellen was alive. That is not, and cannot, be the claim. Rather, Disciplinary Counsel 

claims that merely a "false suggestion9' is sufficient to carry his very high burden of 

proof. Disciplinary Counsel argues that "by submitting an Answer and Amended 

Answer on behalf of 'Defendant Ellen Welch,' and by not taking any corrective action 

until May 23, 2002, Harrie made affirmative representations that falsely suggested Ellen 

Welch was still living.'' (Counsel's Supp. Brf. at pp 8-9). Counsel then concludes, 

without any supporting authority, that such conduct violates Rules 4.1 and 1.2A(3). 

Again, Disciplinary Counsel's allegation is incorrect. Id. at p. 9. 

Disciplinary Counsel cites no legal authority to support the argument that a "false 

suggestion" equates to a "knowingly false statement." To the contrary, as explained 

above, more is required, a. motive and materiality. If anything, the argument that a 

"false suggestion" is sufficient further shows that Disciplinary Counsel must prove 

improper motive. 

Disciplinary Counsel claims that the boilerplate phrase "Defendant Ellen Welch," 

contained in the Answers served by Harrie, "falsely suggested" that Ellen was still living. 

(Counsel's Supp. Brf. at p. 8). That boilerplate language is in the introductory paragraph 

to the Answers and in the prayer for relief. (App. At 24, 25, 27, 29). The Answers also 



provide that "The Defendant Ellen Welch demands a trial by jury of nine." (App. At 25 

and 29). Those phrases are not allegations of fact and do not falsely suggest any fact. 

As explained by the atrorneys who testified at the Hearing, s u ~ h  ianguage is 

standard, boilerplate language commonly used in Answers. Weir simply testified that 

there was nothing in the Answers Harrie served that changed his assumption that Ellen 

Welch was alive. (Tr. At 178 - 179; Sep. App. at 76-77). Weir did not testify that the 

"Defendant Ellen Welch" language lead him to conclude that Ellen was alive. Moreover, 

Bradley Beehler and Jack Marcil both testified that it would not be reasonable to rely on 

the "Defendant Ellen Welch" language as any kind of statement or representation that 

E I I ~ ~  Lllo, x T r n o  q ~ ; ~ T a  (Tr. 198-199, 223-225; Sep. App. at 87-88, 98-100). All of the 

attorneys testified that the boilerplate language simply takes the name of the defendant 

off the caption, a caption which Harrie could not change, and incorporates the name into 

the introductory language and request for a jury trial. (Tr. 87, 165-166, 196, 222; Sep. 

App. at 43, 69-70, 85, 97). If there is an error in the name of the Defendant, that error 

can be cured at a later time. ( , Tr. 92, 165, 196-197, 222-223; Sep. App. at 44, 69, 

85-86? 97-98). Also, as explained during the Hearing, if a jury trial is not timely 

demanded it can be waived. (Tr. 97, 168; Sep. App. at 49,71). 

Disciplinary Counsel's argument regarding the "Defendant Ellen Welch" 

language is incorrect. That phrase was neither "an affirmative representation9' nor a "false 

suggestion9' that Ellen was still living. The "Defendant Ellen Welch" language is not a 

false statement that Harrie "knowingly" made. There simply are no facts to support a 

conclusion that in usinn 6 the LA"W boilerplate language that Harrie knowingly made a false 

statement. 



The evidence shows that there was no ulterior motive behind the use of the boiler 

plate language, , to set up Muhammed for a statute of limitations defense. The 

relationship between TWeir and Harrie; the importance of an attorney's reputation for 

honesty and truthfulness, especially in the close knit arena of attorneys handling motor 

vehicle accident cases; Harrie7s reputation for honesty; the type of case in question, a 

straight forward, low value motor vehicle accident case; and, the ramifications of making 

false statements within the arena or representing defendants in motor vehicle accident 

cases; all show that there simply was no motive for Harrie to "falsely suggest" anything 

to Weir, including that Ellen was alive. 

Disciplinary Counsel's argument that the "Defendant Ellen Welch9' language is 

significant appears to arise out of a misapplication of this Court9 s decision in Muhammed 

v. Welch, and other case law. In Muhammed, this Court did not reverse the trial court's 

granting of summary judgment because of any finding of "fraud" or because of any 

finding that Harrie was involved in "lulling" Weir or Mr. Muhammed into a false sense 

of secunty. To the contrary, this Court reversed on the issue of equitable estoppel, finding 

that there were fact questions on whether the insurance company and its adjuster, not 

Harrie, lulled Weir into a false sense of security and whether Weir himself should have 

known of the fact of Ellen's death. Muhammed v. Welch, 675 N.W.2d 402, 414 (N.D. 

2004). The portion of the Muhammed decision cited by Disciplinary Counsel on page 4 

of Counsel's Si~pplem-entd Brief only states that there are questions of fact as to whether 

the insurance company and adjuster had a duty to disclose Ellen's death in light of 

obtaining the extension of time to answer. That quotation does not refer to Harrie and, in 

fact, Disciplinary Counsel had to place Hanie's name in brackets to somehow try to 



implicate Harrie in that language. Regardless of how Disciplinary Counsel quotes from 

Muhammed, the decision simply does not provide that the Answers Harrie served were a 

know.ingly false in vio~ation "f Rule 4.1, or is conduct falling within Rule 

1.2A(3). 

Therefore, a complete review of the evidence and applicable law shows that 

Harrie's Answers did not contain any "lcnowingly false9' statement in violation of Rules 

In addition to ignoring Landeis, Disciplinary Counsel's Post-Hearing Brief cites 

case law and ethics opinions from jurisdictions other than North Dakota, all of which are 

distinguishable. Before discussing the ethics opinions cited by Disciplinary Counsel, it 

must be remembered that Ethics Opinions from the ABA, or other jurisdictions, are not 

controlling or binding. They are just an opinion from the members of the respective 

committee at that time. Also, a complete review of the ethics opinions on a duty to 

disclose the death of a client shows they are based on either a finding of harm to the 

opposing party andor apply different language then in Rule 4.1 N.D.R. Prof. Conduct. 

For example, Disciplinary Counsel relies on an ABA Formal Opinion 95-397 to 

support the claims against Hanie. (Counsel's Supp. Brf. at 7). As shown in the block 

quote from ABk Op. 95-397 set out in Disciplinary Counsd's brief, the k B k  

committee merely found that when the death of a plaintiff client occurs 

the plaintiff's attorney must advise opposing counsel. The reason is because 

failing to advise the other side, during settlement negotiations, that a plaintiff has died is 

harmful in that the claimant's death is relevant to the settlement amount paid. If it is 



known that the claimant is deceased then the damages claimed, for such things as future 

damages, are greatly impacted 

in this mattex, at the timr. the Answers were served the parties, Harrie aiid 'YVeii- 

were not in any lund of settlement negotiations. (Tr. at 105; Sep. App. at 55). Also the 

decedent in this matter, Ellen Welch was not the decedentlplaintiff and, therefore, her 

death would not materially impact the value of Mr. Muhammed9s damages. 

More important, ABA Op. 95-397 is premised on the ABA9s version of Rule 4.1, 

which has different applicable language then North Dakota's rule. Specifically, the 

official comments to ABA Rule 4.1 provide that "misrepresentations can also occur by 

partially true but misleading statements or omissions that are the equivalent of affirmative 

false statements." (a Addendum A attached). Conversely, North Dakota's official 

comment to Rule 4.1 does have the "omissions are the equivalent of affirmative false 

statements" language. (See Comment to N.D.R.Prof. Conduct 4.1 (2006). Therefore. 

the underlying basis for a finding of an omission, as set out in ABA Op. 95-397, is not 

applicable under North Dakota's Rule 4.1. To so find results in the inserrion of a 

provision in the rule or the official comment that was specifically omitted when the rule 

and comment were adopted in North Dakota. 

Missing from Disciplinary Counsel's brief is any discussion of the ethics opinions 

showing that there is not a duty to disclose the death of a client under the circumstances 

in this matter For example, in 1993 the Pennsylvania Ethics Committee determined that 

a lawyer who is negotiating a settlement for a client in a medical malpractice case does 

not have to affir~~ativelp reveal that the client has died suddenly from unrelated causes 

(Addendum B attached). Similarly, the Ethics Committee from the Virginia State Bar 



found that it was NOT improper for an attorney not to disclose the death of his client to 

an insurance company absent a direct inquiry from the insurance company regarding the 

ciienr's health. (Addendum C aitac'nedj. T i e  attorney did not have to disclose the ciienr9s 

death until the offer of settlement is accepted. a. 
Disciplinary Counsel's Post-Hearing Brief also references a limited section of a 

legal treatise, the ABAIBNA Manual on Professional Conduct. (Counsel's Supp. Brf. at 

7). Again, that "manual" is not controlling authority. Moreover, the section of the Manual 

quoted by Disciplinary Counsel merely affirms that ethical opinions and case law have 

found a duty to disclose the death of a client when settlement negotiations are taking 

n ,IW, nlrn a,lu, nnrl t-hnmfnrn Ll,blblulb, xr .ihen harm will occur to the other party from a non-disclosure. In 

other words, ethics committees and courts that have addressed the issue have required 

some showing of motive, i s . ,  taking advantage of settlement negotiations, and harm to 

a larger settlement amount is paid than would have been paid if it was 

known that the claimant was deceased. No such showing was made here. 

Disc~plinary Counsel also cites a number of cases, in string cite format, on pages 

5- 6 of his Post-Hearing Brief. The May 3, 2006 letter from the North Dakota Supreme 

Court's Clerk serving this Court's Order Granting Petition for Review, advised the parties 

that "supplemental briefs" can be filed. Therefore, Hanie is not restating the discussion 

in Respondent's (Harrie's) Response brief filed with the Court. As explained in that 

response brief, the cases from the other jurisdictions cited hy Disciplinary Counsel are 

based upon a finding that the death of a party was concealed during settlement 

negotiations and/or that there was a continuina 2% m u u r c e  b.Vu=Uw of dishonesty and deceit 

regarding the death of a party andor a finding of an improper motive in failing to 



disclose the death of a client and harm resulting to the opposing party as a result of such 

non-disclosure andor those cases are based on different language contained in Rule 4.1 

14 - 18). An example is Counsel's reliance on Yoh v. Hoffman, 29 Kan.App.2d 3 12, 27 

Disciplinary Counsel apparently believes that Yoh stands for the proposition that 

anytime an attorney has signed an Answer as "Attomeys for Defendants" a fraud has 

occun-ed if the defendant is deceased. (Counsel's Supp. Brf. pp, 8, 12). That is incorrect. 

In Yoh, a summons and complaint were served in a motor vehicle accident case 

by serving the defendant's dwelling. 27 P.3d at 929. At the time of the service, the 

defendant was deceased. JcJ. In affirming denial of summary judgment on the basis of the 

statute of limitations, the Kansas Court of Appeals applied a Kansas statute that allows 

pleadings to be amended to name the correct party when it is shown that the action was 

instituted within the limitation period; the opposing party is not prejudiced if the proper 

party is named; and, the opposing party knew or should have known that, but for a 

mistake concerning the identity of the proper party, the action would have been brought 

against the proper party. 27 P.3d at 930 - 931. The Yoh court found those elements to 

be met because the facts showed as follows: 

1. 

Harrie was unaware of Weir's ignorance that Ellen was deceased. 

2. 
Id. In this matter, there is 

no evidence to even suggest a "conspiracy" or a "long-term deliberate 
deception" involving Harrie. Also, there is no evidence that either Hanie or 



Weir were aware until well after the fact that the actual date the statute of 
limitations ran was on March 27, 200%. 

Disciplinary Counsel quotes the following phrase in Yoh: "knowingly filing a 

pleading on behalf of a dead person as though he or she is still alive is fraud." (Counsel's 

Supp. Brf. at p. 8.) That phrase is simply a statement that failing to advise a court fhat a 

party is deceased can be a fraud on the court. Again, however, that is not what happened 

here. Harrie never filed a pleading with the court. Harrie never filed a motion or appeared 

at any court hearing in which the issue of Ellen's death was unknown. The issue of 

Ellen's death would have been taken care of before, or as part of, any initial filing with 

the Court. Finally, the Yoh Court based its decision on a finding of a "long-term and 

deliberate" "conspiracy" undertaken to deceive the plaintiff to take advantage of a 

possible statute of limitations defense. 27 P.3d at 931. Finally, as explained above, 

Disciplinary Counsel's application of Yoh is inconsistent with the North Dakota Supreme 

Court's holding in Landeis. 

The bottom line is that the legal authority and facts surrounding this matter do not 

support the Disciplinary Counsel's allegations. If there is a Rule that an attomey must 

immediately notify an opponent of the death of the attorney's client, absent something 

more, such as a showing of improper motive or materiality/"injury" in any delay in so 

advising, then there should be a specific rule so stating and the bar should be advised. An 

enforcement proceeding is not the appropriate method in which to change a rule or write 

a new rule, especially when considering this Court's decision in Landeis. A retroactive 

reversal or repeal of Landeis should not occur in an enforcement proceeding, especially 

in a proceeding with the facts of this case. 
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of cost and expenses. (Counsel's Supp. Brf. at p. 15). The evidence and law show that 

Counsel has not met the very high burden of proving a violation of Rule 4.1 or 1.2A(3). 

In addition to failing to meet the very high burden of proof, Disciplinary 

Counsel's discussion of the sanctions further shows overreaching and a myopic view of 

the evidence. While agreeing that Harrie did not act intentionally, Counsel argues that 

Harrie acted "knowingly" under Standard 5.13, N.D. Stds. Imposing Lawyer Sanctions 

his argument that Harrie acted "knowingly", Disciplinary Counsel argues that: 

In the exercise of free will, Harrie waited until his research was complete, and he 
was sure his opponent had missed the statute of limitations, before disclosing the 
death of Ellen Welch. It's really not very complicated: Harrie knew Ellen Welch 
was dead but for a period of time made a conscious decision not to disclose 
Welch's death to his litigation opponent. Accordingly, Harrie acted "knowingly" 
for purposes of Standard 5.13 . . . , 

Id. at p. 15. Again, Counsel is making an argument that simply is not supported by the - 

facts - there simply is no evidence submitted by Counsel showing that Harrie waited to 

disclose Ellen's death until he was sure Weir had missed the statute of limitations or that 

Harrie made any conscious decision not to disclose Ellen's death to Weir. 

Counsel also claims that "Harrie acted negligently for purposes of Standard 6.13." 

(Counsel's Supp. Brf. at 15). It must again be noted that "negligence9' is not the standard 

to be used in determining whether there was a violation of Rule 4.1. 

"Negligence" for the purposes of imposing lawyer sanctions, if a violation of the Rules is 

found, "is the failure of a lawyer to heed a substantial risk that circumstances exist or that 



a result will follow, which failure is a deviation from the standard of care that a 

reasonable lawyer would exercise in the situation." Definitions, N.D. S tds. Imposing 

iawyer sanctionb (2065). ~h~~~ was no sho-wiiig xarrie failed to "heed a subbtantial 

risk9' that a result would follow, which deviated form the standard of care. To the 

contrary, the testimony from all of the attomeys who testified at the hearing shows that 

Harrie's Answers complied with the standard of practice and custom for bodily injury, 

motor vehicle accident cases. 

For example, Bradley Beehler testified that, based on his review of all of the 

documents in this matter and listening to a majority of the testimony, he likely would 

have served Answers in this matter the same was as Harrie did, e.g., used the standard, 

boilerplate language "Defendant Ellen Welch (Welch) for her Answer to the Complaint 

alleges . . ." (Tr. at 206-207; Sep. App. at 89-90). Thus, Disciplinary Counsel has not 

proven, by clear and convincing evidence, "negligence" for purposes of imposing lawyer 

sanctions. 

Missing from Discipiinary Counsel's Supplemental Brief is any discussion or 

recognition that Harrie has no prior disciplinary record; that Harrie fully and freely 

disclosed information to the disciplinary board and had a cooperative attitude toward the 

proceeding; and, Harrie's excellent character and reputation. There also is no proof of a 

dishonest or selfish motive in the matter at hand. 

Disciplinary Counsel's Affidavit of Costs and Expenses fails to attach supporting 

documents to allow a determination as to whether all of the costs and expense are 

reasonable. The Court, however, need not review any detail on the claimed costs and 



expenses because no such award should be ordered. Disciplinary Counsel failed to meet 

his high burden of proving that Harrie violated Rules 4.1 or 1.2A(3). 

For the reasons stated above, Respondent William Harrie respectfully requests 

that the Court dismiss the Petition for Discipline and that no sanction or costs be ordered. 

/ Nilles, Ilvedson, Stroup, Plambeck 
& Selbo, Ltd. 

1 800 Radisson Tower 
20 1 North 5 th Street 
P.O. Box 2626 
Fargo. Nil 58 103 
(701) 237-5544 
Attorneys for Respondent 





Ann. Mod. Rules Prof. Csnd, Rule 4.1 

american Bar Association 
Annotated Model Rules of Professional Conduct, 5th Edition 

June 2063 

Copyright @ 2003 by the American Bar Association 

I n  the course of representing a client a lawyer shall not knowingly: 
(a) make a false statement of material fact or law to a third person; or 
(b) fail to  disclose a material fact when disclosure is necessary to avoid assisting a 
criminal or  fraudulent act by a client, unless disclosure is prohibited by Rule 1.6. 

COMMENT 

Misrepresentation 

[I] A lawyer 1s required t o  be truthful when dealing with others on a client's behalf, but 
generally has no affirmative duty to ~n fo rm  an opposing party of relevant facts. A 
misrepresentation can occur if the lawyer incorporates or affirms a statement of another 
person that the lawyer knows is false. Misrepresentations can also occur by partially true 
but misleading statements or omissions that are the equivalent of affirmative false 
statements, For dishonest conduct that does not amount to  a false statement or for 
misrepresentations by a lawyer other than in the course of representing a client, see Rule 
8.4. 

Statements of Fact 

12: This Ru!e refers to statements of fact. Whether a particular statement should be 
regarded as one of fact can depend on the circumstances. Under generaiiy accepted 
conventions in negotiation, c e ~ a i n  types of statements ordinarily are not taken as 
statements of material fact. Estimates of price or value placed on the subject of a 
transaction and a party's intentions as to an acceptable settlement of a claim are 
ordinarily in this category, and so is the existence of an undisclosed principal except 
where nondisclosure of the principal wozld constitute fraud. Lawyers should be mindful of 
their obligations under applicable law to  avoid criminal and t o ~ i o u s  misrepresentation. 

Grime or Fraud by Client 

- - -  . [dl  wnder Rule ;,:(d), a la~vyer is prohibited from counseling or assisting a client in 
conduct that the lawyer Mnows is criminal or fraudulerrt. Paragraph (b) states a specific 
appllcarion of the principle set forth iii Rule :.2(d; ;~c !  zddresses t h e  sitr!?tion where a 
client's crime or fraud takes the form of a lie or misrepresentation. Ordinarily, a lawyer 
can avoid assisting a client's crime or fraud by withdrawing from the representation. 
Sometimes it may be necessary for the lawyer to give notice of the fact of withdrawal and 
A. LO diaallIt . r - F C i r - r n  ,,, an opinion, document, affirmation or the like. I n  extreme cases, substantive 
law may require a lawyer to disclose information relating to the representation to  avoid 
being deemed to have assisted the client's crime or fraud. I f  the lawyer can avoid 
assisting a client's crime or fraud only by disclosing this information, then under 
paragraph (b) the lawyer is required to  do so, unless the disclosure is prohibited by Rule 
1-6. 
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i:; ~ ~ n d c r  ariy a b l i c f a k i n n  t a  coae f award  unbidden with 
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nppo:;ing pnrty to volunteer favorable  evidence. 
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whiXr: t h u  c s e  hears a r u p l ~ r f  icial resemblance to the 
~)ra.?, i : icir~-k+ ::J i t u ~ t i o n ,  t h e  Cnurt s brief opin ion  makes clear that t h e  
t:iIAsp wcss d ~ ~ c i i l i ~ , i l  U ~ ~ C ? C  -the braad l.anpzywage of t h e  DR 1-102(&) and DR 
7-4&2 ( A )  uE t h e  Code o f  ~rofessional ~espansibility. ~nquirerfa 
c:c>isdutrl: Ic: x~eginnlprtad k)y t,l.le more ~gacific l e n p a g e  o f  Rule 3 . 4  ( a )  of  
9:1.*b/!a [ a t \  Jef;  of p~esfq  25 i rrianal Conduct. -Wrther,  in t h e  ease the 
i.-ot:;13onaeyb a;.,$ G ~ ~ ~ t : ~ j r ~ r a y y  x f i ~ t  l.ve in withhokding such i n f  omat ion  was to 
J far. himsej.f i% f &,e to which ire was n c t  entitled, but yet 
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n u l o  4.1 T r u t h f u l n e s s  i n  Statemants  to others, provides1 

Irr t h a  cnumrso aoP representing n oLi@nt a lar~yer shall not 
kr.joWJP'lgJ,y: 

( a )  ~ a k e  a false statement of matarfal f a c t  or law to a 
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(b) tail to dinclose e m a t e r i a l  fact to a t h i r d  person 
wlocn d i~c losunre  is necessary to avoid  a id ing  and abe t t inc  
a criminsl o r  f raudulent  act by a c l i e n t ,  unless 
discloaura i e  pr~rhibi tad by Rule 2 . 6 .  

, 1acujrsi.r 1.~5 rrcyrired t a  be t r w t h f u l  when dealin9 v i t h  
o t h e r s  on a c l i e ; ; t p ~  behal f ,  but gener~lly has no 
a f f lmra t i v f  d u t y  to i i ifok- an opposing party af relevant 
fac t&; .  ~r, w i s r e p r e n e n t s t i a r r  can occur if t h e  l a v e r  
incr~rpar r r ted  o r  afe'ims a statemant o f  another person 
t h a t  9.1.182 lacrycr know:; is false.  isr representations can 
~ 1 1 % ~  occur  by failure to act, 

? " i i t ~  above-quoted Ccrmmerrt a n  3.. l ( a )  that a lawyer @generally ha: 
klr) itiff i.rms?~.t:ive drrty to inf a m  Ein opposing p a r t y  of relavant f ac t s " ,  
crsrtf i r~i+~f; t.2te viqew expressed  by Wolf ram, supra. Rule 4 . 1  (h) , 
rr.:rlinir-:Lrily d9s:c:lcrs~~re t u  awoj,.d aiding and  abetting a c r imina l  or 
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ciient authdr<?ed an pttorney to settle h i s  persanal in jury  case within 

r&ehof values. A derpand was k d e  and a counteroffer was received from 

L L  r;ne - insurer .  ~oll~wing r e c e i p t  af the c o l ~ n t e ~ o f f e r ,  t h e  client died a d  

n i s t r a to r  b f  the estate authorized the attorney to accept the last  
settlement offer h i c h  tyas w i t b i n  the range authorized by the c l i e n t ,  

. . 

It is not improper,,givcn t h e  above, for  the  attorney not to disclose the 

death of his c l i e n t  to the insurance company absent a direct inquiry from 

the insurance company regarding the clientfs heal*. The c 

that  i n  order to maid an appearance of impropriety, the attorney should 

disclose the  death of his client a t  the time he accepts the offer of 

settlement and l e t  t h e  opposing side k m  that me client auaorized the 

e for settlement prior  to his death and that the  estate's 

nistrator has also authorized the settlement. [DR 1-102 (A) (4 ) ]  

t t e e  @inion 

July 31, 1987 



J u n e  

Michael L. Rigsbp 
801 East Main Street 
lOth F l o o r ,  Ross B u i l d i n g  
Richmond, VA 23219 

Dear Mr. Rigsby: 

T h i s  i s  a written r e q u e s t  fcr l e g a l  e t h i c s  opinion 
r e l a t i n g  to an atksrneyis d ~ t - -  - m ~ A m n  Y U - L Y ~ A U ~ E  fac t s  an 
adverse p a r t y .  

The q u e s t i o n  presented, in general f a n ,  is as f o l l ows :  
Where a client dies after having authcrized an a t t o r n e y  
to settle a case for them w i t h i n  a given range, and whe re  
there is no misrepresentation o f  fac t ,  may an a t t o r n e y  
accept an existing settlement offer from a n  adverse p a r t y  
without revealing to the adverse par ty  t h e  death of the 
c l i e n t  prior ko acceptant.. of the offer? A more de t a i l ed  
discussion of the ques t ions  follows. 

In t h e  given case, c l i e n t  had authorized the a t t o r n e y  
to s e t t l e  a personal i n j u r y  case w i t h i n  a range of values4 
A demand was made while the client was living and a counte r -  
offer was received from the insurer. After rece ip t  of 
the counter-offer, the client died. Subsequent to the 
client's d e a t h ,  the client's mother qualified as adminis- 
trator of the estate and contacted khe a t t o r n e y  and  
authorized acceptance o f  t h e  l a s t  settlement offer of the 
insurer. This o f f e r  was a l s o  w i t h i n  t h e  range QE v a l u e s  
7 9 -L h A y 4 - ,-, 
a3; i t  L - . . ~ ~  -+ ZFW b y  t h e  clientw Under +Ln--  c A i c r r  f a c t s ,  is the attorney. 2' required .co disclose the dea th  o f  the c l i e n t  prior -1-0 ac- 

ceptance cf t h e  l a s t  offer of the insurer? No representation 
h a s  been made at all to the insurer s i n c e  the communication 
o f  the Last offer, 

I n  this regard, it s h o u l d  be noted that not to accept 
the offer would n o t  be in the best i n t e r e s t s  of the client 



Michael L. Rigsby 
June 2 4 ,  1 9 8 7  
Page Two 

(now the administrator of the e s t a t e ) .  In this r e g a r d ,  
I examined disciplinary rule 7-102 and have a l s o  discovered 
legal  ethics op in ion  486 .  This opin ion  seems ta imply 
thae there  is no duty to correct a factual error  of a 
tribunal where no represen ta t ions  had been  made. 

1 would appreciate i t  if you would present this request 
for a legal e th ic s  opinion for me. Thanking you f o r  y o u r  
coopera t ion  and a s d s t a n c e ,  I am 
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COUNTY OF CASS 
AFFIDAVIT OF SERVICE 

BRENDA JO BRUNELLE, being first duly sworn on oath, deposes and says that 
she is of legal age, is a resident of Fargo, North Dakota, not a party to nor interested in 
the action, and that she served the attached: 

RESPONDENT WILLIAM P. HARRIES SUPPLEMENTAL BRIEF 

RESPONDENT WILLIAM P. HARRIE'S SEPARATE APPENDIX 

On: 

Brent J. Edison 
Assistant Disciplinary Counsel 
Disciplinary Board of the Supreme Court 

P,O. Box 2297 
Bismarck, ND 58502-2297 

Via E-Mail at bedison@nd.gov on June 29, 2006 a true and correct copy thereof. 
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