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FACTS OF THE CASE 

The Appellant in this action was charged with an alledged act 

of indecent exposure, whereby he was exposes himself, or maturbating 

in a garage. The N.D.C.C. 12.1-20-12.1, for which the Appellant was 

charged under, states: aperson with intent to arouse, appeal to, or 

gratify to, that person's lust, or sexual desire, is guilty of a 

Class "A" Misdemeanor if that person: 

a. Masturbates in a public place, or 

b. Exposes one's penis, vulva, or anus in a public place. 

This alledged act took place on or about August 11, 2001. The 

statue in effect at that time was, the one presented above. In the 

previous reply by the State Attorney, he tried to circumvent the 

2005 statue, as being the statue that the Appellant was charged 

and to which he pled guilty to. 

The Appellant pled guilty to this underlying offense, through 

the understanding of a plea agreement that he was going to recieve 

by way of a particular sentence, with the guilty plea of all of the 

charged offenses. That is what his attorney, Steven Mottinger ex- 

plained to him, that was the plea agreement. The Appellant never 

saw any paperwork, pertaining to the charged offense. 



The factual basis that Defendant agreed Lvas applicable in this case can be found 

in the transcript of sentencing hearing on page 9 through page 1 1. (Transcript of  

Sentencing Hearing, p. 9, I. 2 1 through p. 1 1. 1. 9). On .August 1 1 .  2001, Fargo Police 

R 

were dispatched on a report of an individual exposing hi~nsclf to a sixteen-ycar-old 

u juvenile. (Tr. at p. 9, 1. 21-25). 'The juvenile indicated she observed Defendant 

masturbating in a garagc near hear apartment building. (Tr. at p. 10,l .  1-8). A short time 

later, Defendant approached the juvenile and cngaged in a brief conversation. (Tr. at p. 

.- 10, 1. 9 - 12). The juvenile provided law enforcenlent with a description of Defendant. 

(Tr. at p. 10,l. 12-13). Law enforcement subsccluently showed the juvenile a photo 

lineup. but the juvenile did not recognize any of the photos. (Tr. at p. 10. 1. I3 - 14). La\$. 

I enforcement put together a seco~lcl photo line-up during an unrelated invesrigation.. (Tr. at 

p. 10. 1. 22). This lineup included Defendant's photograph. (Tr. at p. 10. 1. 22- 23). The 
'1 

7 

in the garage of hcr apartment building. (Tr. at p. 10,l. 24 - 25). 

- At the change of plea hearing, the prosecutor presented the factual basis for the 

plea, after which the court asked Defendant if 11c agreed with the State's recitation of the 

facts. (Tr. at p. 16. 1. 3 - 4). Defendant reponded. "[yles." (Tr. at p. 16,l. 5). Defendant 

was sentenced on thc two files to sei-ve his tirnc at the Statc Penitentiary. (Appellee's 

Appendix .4-2). As support for his motion, Defendant provided to the court copies of 2 

grievances he has filed at thz Statc Penitentiary. (Appellant's Appendis p. S & 9). In 

lhcsc, he alleges thal kmale prison guards arc allo\ved to vicw llin~ shoivering. Id- 



STATE OF NORTH DAKOTA IN DISTRICT COURT -- 

COUNTY OF CASS EAST CENTRAL JUDICIAL DISTRICT 

State of North Dakota, 

Plaintiff, 

VS. 

Ronald Rudolph Ernst, 

Defendant(s). 

The Cass County State's Attorney charges that the above-named defendant(s1 
committed the following offense in Cass Zounty, North Dakota: 

Count I: INDECENT EXPOSURE in violation of Section 12.1-20-12.1, N.D.C.C. in 
that on or about August 11, 2001, the above-named defendant, with intent to arouse, 
appeal to, or gratify that person's lust, passions, or sexual desires, the defendant 
masturbated in a public place or exposed his penis in a public place, to-wit: that on or 
about the above-stated date, the defendant, Ronald Rudolph Ernst,  with intent to arouse, 
appeal to, or gratify that person's lust: passions, or sexual desires. the defendant 
masl~rbated in a public place or exposed his per:is in a p!.lhlic piace, by ~~lasturbaiing or 
exposir~g his per;is in a public p!ace in the presence of K.J.II/I., dob 02/1.3/85, occurring in 
Fargo, Cass County, North Dakota. 

Against the peace and dignity of the State of No~th  Dakota. 

State's Witnesses: Dated: June 17, 2002 

Investigator Sherri Arnold . Penalty Section: 
Kayla R. Moen Count 1: 12.1-20-12.1 
K.J.M., dob 02/13/85 Class A Misdemeanor 
Investigator Charles Sullivan (Upon a plea or finding of guilt, the 

defendant is required to register as a 
convicted sex offender pursuant to 
N.D.C.C. 51 2.1-32-1 5.) 

Wade L. Webb, NDlD #05326 
Assistant State's Attorney 

2 : 5 b  JUN 1 9 2002 
0 

CASS COUNTY, ND 



ARGUEMENT 

The S t a t e  b rought  f o r t h  t h i s  charge  of N.D.C.C. 12.1-20-12.1 

Indecent Exposure, f o r  an  a l l e d g e d  o f f e n s e  t h a t  was presumed t o  

happen on August 11, 2001. The S t a t e ' s  A t t o r n e y ' s  o f f i c e ,  had no 

probable cause  t o  b r i n g  t h e  charge  t o  l i g h t ,  as t h e  a l l edged  of-  

f ense  was done i n  a g a r a g e ,  which i s  n o t  a  p u b l i c  p l a c e ,  a s  described 

by s t a t u e .  

N.D.C.C.  12.1-20-12.1: Aperson w i t h  i n t e n t  t o  a r o u s e ,  appeal  

t o ,  o r  g r a t i f y ,  t h a t  p e r s o n ' s  l u s t ,  o r  s e x u a l  d e s i r e ,  i s  g u i l t y  of 

a  c l a s s  "A" misdemeanor i f  t h a t  person:  

a .  Masturbates  i n  a  p u b l i c  p l a c e ,  o r  

b. Exposes o n e ' s  p e n i s ,  v u l v a ,  o r  anus i n  a  p u b l i c  p l a c e .  

The S t a t e  a l s o  v i o l a t e d  t h e  due p r o c e s s  of t h e  Appel lant ,  by 

br inging f o r t h  a  c h a r g e ,  t h a t  was n o t  p r e s e n t ,  a c c o r d i n g  t o  s t a t u e .  

In ano ther  a c t i o n  i n v o l v i n g  t h i s  same c h a r g e ,  t h e  A s s i s t a n t  

S t a t e  At to rney ,  T r e n t  W .  Mahler s t a t e d  i n  h i s  r e p l y  b r i e f ,  Supreme 

Court No. 20050395, Page (2)  (STATEMENT OF THE FACTS), t h a t  a  juveni le  

ind ica ted  t h a t  s h e  observed Defendant m a s t u r b a t i n g  i n  a  garage near 

her  apartment b u i l d i n g .  End of Quote. ( E x h i b i t  A  ) .  

I n  t h e  arguement by Mahler ,  he s t a t e s  t h a t  t h e  S t a t u e  i n  e f f e c t  

a t  the  time of t h e  a l l e d g e d  o f f e n s e  was d i f f e r e n t  t h a n  t h e  one present  

i n  1991. He c i t e s  t h e  S t a t u e  from 2005. T h i s  must f a i l  a s  t o  go t o  

a  s t a g e  i n  t h e  f u t u r e  i s  a  v i o l a t i o n ,  a s  t h a t  of t h e  ex  pos t  f a c t o  

v i o l a t i o n .  Mahler i s  t r y i n g  t o  p u t  i n  a  s t a t u e  t h a t  i s  desc r ib ing  

an event t h a t  is  n o t  p r e s e n t  i n  t h i s  c a s e .  The S t a t e  had no probable 

cause t o  charge t h e  A p p e l l a n t ,  a s  a  ga&e, o r  apar tment  a r e  no t  publ ic  

p laces .  they  a r e  p r i v a t e  d w e l l i n g s ,  o r  p r o p e r t y .  On page 6 ,  7 ,  Mahler 



s t a t e s  t h e  Cr imina l  S t a t u e  from (2005 Supp.). The c o r r e c t  S t a t u e  is  

l i s t e d  i n  t h e  c h a r g i n g  i n f o r m a t i o n ,  d a t e d  June  17,  2002, (Exhibi t  B ) .  

I n  t h i s  in fo rmat ion ,  i t  c l e a r l y  s t a t e s  t h a t  t h e  o f f e n s e  must be i n  a  

publ ic  p lace .  

The Court a c t e d  i n  an  a r b i t r a r y ,  u n r e a s o n a b l e  o r  unconsciousable 

manner, i f  i t s  d e c i s i o n  i s  n o t  t h e  p roduc t  of a  r a t i o n a l  mental process 

leading t o  a  reasoned  d e t e r m i n a t i o n ,  o r  i f  i t  m i s i n t e p r e t s  o r  misap- 

p l i e s  t h e  law, S t a t e  v. Tupa ND25 691 N.W. 2d 579 ql(3) (N.D. 2005). 

The Court cannot r e l y  on what t h e  S t a t e  A t t o r n e y  s a y s ,  as i t  has been 

proven by h i s  cornents a r e  f a l s e ,  even though h e  swore under oa th  t h a t  

they a r e  t r u e  and c o r r e c t ,  and h i s  s i g n a t u r e  i s  a t  t h e  end of s a i d  b r i e f .  

The Court  d i d  n o t  r e a d  t h e  s t a t u e  a s  i t  i s  w r i t t e n .  1t ;s  i n t e r -  

p r e t a t i o n  of t h e  s t a t u e  i s  wrong, Larsen  v. North Dakota Department 

of T r a n s p o r t a t i o n  ND51 693 N.W. 2d 39 (N.D. 2005).  The Court i s  merely 

l i s t e n i n g  t o  what t h e  A s s i s t a n t  S t a t e  A t t o r n e y  i s  s a y i n g ,  and not  

following t h e  l e t t e r  o f  t h e  law. Mahler i s  s t a t i n g  a  s t a t u e  t h a t  came 

i n t o  e f f e c t ,  some f o u r  y e a r s ,  a f t e r  t h e  a l l e d g e d  o f f e n s e .  t h i s  must 

f a i l ,  a s  t h e  s t a t u p  i n  e f f e c t  a t  t h e  t ime of t h e  o f f e n s e  must p r e v a i l .  

N.D.C.C. 1-02-05, s t a t e s  t h e  r e a s o n i n g  beh ind  t h e  proper i n t e r -  

p r e t a t i o n  of t h e  s t a t u e  and t h e  l e g i s l a t u r e  must of known what they 

passed i n t o  law, L a r s e n  v.  North Dakota Department of Transpor ta t ion.  

The Court must r e a d  t h e  s t a t u e  a s  i t  is ,  and n o t  what t h e  S t a t e  A t -  

toney wants i t  t o  be .  The c h a r g i n g  i n f o r m a t i o n ,  c l e a r l y  shows t h a t  the  

a l ledged o f f e n s e  w a s  on August 11, 2001, and t h e  Sa tue  i n  e f f e c t  a t  

t h a t  p o i n t  of t ime ,  c l e a r l y  s t a t e s  t h a t  t h e  a c t  "must" be i n  a  publ ic  

p lace .  and a  g a r a g e  i s  n o t  p u b l i c ,  a s  t h e  word "pub l ic"  is  descr ibed 



a s  a  p lace  where anyone can go t o ,  whether  i n v i t e d ,  n o t  i n v i t e d ,  o r  

on a  whim e n t e r  i n t o ,  and t h e i r  own d e s c r e t i o n .  B l a c k ' s  Law Diction- 

ary:  Pub l ic ;  open o r  a v a i l a b l e  f o r  a l l  t o  u s e ,  s h a r e ,  o r  enjoy. 

Now, B l a c k ' s  law D i c t i o n a r y ,  t h e  word p r i v a t e ;  r e l a t i n g  or  

belonging t o  an i n d i v i d u a l ,  as opposed t o  t h e  p u b l i c  o r  t h e  government. 

Therefore ,  t h e  S t a t e  cannot  l e g a l l y  charge  t h e  A p p e l l a n t  with t h i s  

a l ledged o f f e n s e ,  a s  t h e  s t a t u e  i n  e f f e c t  a t  t h e  a l l e d g e d  t ime, and 

d a t e  i s  n o t  what is  d e s c r i b e d  by s t a t u e .  The l e g i s l a t u r e  must have 

known what they  were d o i n g ,  i n  t h e  passage  of t h e  l a w .  I f ,  n o t ,  i t  

would n o t  have become law. 

There fore ,  t h i s  c o n v i c t i o n  that  t h e  A p p e l l a n t  h a s  been charged 

wi th ,  and whereby h e  p l e d  g u i l t y  t o ,  by way of a  p l e a  agreement 

t h a t  was no t  honored,  must be v a c a t e d ,  a s  i t  was o b t a i n e d  through an 

i l l e g a l  manner. P u b l i c ,  i s  j u s t  t h a t ,  and p r i v a t e ,  i s  n o t  publ ic .  

The S t a t e  r e l i e s  on impermiss ib le  f a c t e r s  t h a t  a r e  n o t  p r e s e n t  i n  

the  case ,  and t h e  c o n v i c t i o n ,  must be  v a c a t e d .  

Dated t h i s  d a y  of 4 2006. 

R e s p e c t f u l  y  submi ed, 

,&Jk-7 

Ronald R.  E r n s t  Pro s e  

N.D.S.P. 

P.O. Box 5521 

Bismarck,  N.D. 58506 




