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I. THE DECEIT OF GARY PACHUCKI 

"Fargo Marc's i-epreseiltatives should have l u ~ o w i ~  as of the date of closing, that 

the Old Navy reid had been i-educed by $1.00 per sq. ft. begiiming on July 1, 2002." 

Fiildiilg NO. 63, App. P. 506. 

"The Coui-t coilcludes and finds, however, that Fargo Marc committed the tort of 

deceit, as pi-oil~ulgated at N.D.C.C. $9- 10-02." Fiildiilg NO. 70, App. P. 508. 

The court fo~ind that Fargo Marc was deceitf~zl (App. P. 508) and guilty of 

"fizi~dainental forgetfulness" (Tr. P. 1250). 

11. THE CAUSE OF ACTION 

Fargo Marc is fixzstrated that it c o ~ ~ l d  not fool WFND illto inappropriately and 

ui~llecessai-ily inixiilg tlleories of breach of coiltract and toi-t, illaltillg the case inore 

coinplicated tha1 i~ecesscu-y, to allow Fai-go Marc to "gane" the colzfusion, and bring 

comparative fa~zlt illto the picture. 

WFND presented the case on breach of coiltract oaly. There was no stipulatioil or 

motioil to dismiss the other causes of action. The court indicated that it would let the 

case proceed on all tl~eories. 

The court misintei-preted and i~~iscoi~slix~ed the purchase agreemeilt, fiildiilg that it 

was not breached, b ~ l t  finding instead that there was deceit giving it ~lllliinited power to 

reach whatever result it tlzought was "fair" by coinpariilg fault. 

The express teilns of the purchase ageeinent were breached. Everything about 

the p~zi-chase agreeineilt,-and all-of the docuineilts~it r e q ~ z i r e d , ~  aimed at one thing, 

accurate disclosure of the rent the Westgate Coilvnoils tenailts were actually obligated to 

pay. It was not good ellough to fail to disclose rent red~zctions that, as the court fo~md, 



Mr. Pachuclti had to know about beca~lse Mr. Paclluclti "was hiinself the one who 

negotiated this even as late as the closing" refei-sing to the certified rent roll. Tr. P. 1250. 

In the certified rent roll, Mr. Pachuclci cei-tified that the rent roll was "to tlle best 

of my lu~owledge, true and correct as of the date hereof." App. P. 215. 

Fargo Marc argues that there was no specific represeiltatioil that the rent roll was 

the ainount of rent the tenants were actually legally obligated to pay. 

We identified many examples of a specific breach of a specific teiln before. 

A substantial or nlaterial breach of colltracl is one which touches the f~~ndaineiltal 

pui-pose of tlie coiltract and defeats the object of the parties entering into the contract. 

I~zcleperzclence v. Lend Mines Conzpnnv v. Hecln Mi~zirz,o C017zpanv, 3 7 P .3 d 409, 4 1 5 

(Idaho 2006). 

WFND's fu~ndainental purpose in p~u-chasing Westgate Convnons was to obtain a 

boad-type investment and the object of the p~u-chase agreeinent was to inalte 100% 

cei-tain that WFND lulew the incollle the pu~rchase would generate, meaning total, 

complete and accurate disclosure of all rent tenants were contrac.t.l~ally obligated to pay. 

This coui-tllas recognized a duty of parties to deal in good faith, at least where 

insurance contracts are concerned. 

The implied covenailt of good faith and fair dealing is engrafted upon every 

contract. 5 Willisto~z, Contracts $ 670 (3rd Ed. 1969). 

Under Minnesota law, every contract includes an implied covenant of good faith 

aild--fail--dealing- requiring-t11aLone palty-11ot ~umjustliiablyl~ii~der" the _othe~partyls 

pei-foimance of the contract. In rre Herzrzepi~z Courztv 1986 Recvclirzg Boncl Litigation., 

540 N.W.2d 494,502 (M.N. 1995). 



Every clause, sentence, or provision should be given effect coizsisteizt witlz tlze 

inaiiz pui-pose of tlze contract. Vc~rzclerrlzoof v. New Mc~riarz Horvzes Corpp., 1 17 N.W.2d 85 1 

(N.D. 1987). The intention of tlze parties to a coiztract must be gathered fi-om tlze entire 

instruinent~not from isolated cla~lses, and every cla~lse, sentence, and provisioil should be 

given effect consistent witlz tlze inaiiz purpose of tlze contract. National Bnnlc v. 

Irzferfirzational Hc~rvester Co., 421 N.W.2d 799 (N.D. 1988). 

Contracts can be breached by a breaclz of an expressed tenn, but also by an 

iizzplied teilzz. In hlc~ce v. Cole, 198 N.W.2d 816, 81 8 (N.D. 1924) the court held that a 

contract includes izot oizly what parties say, but also what is necessarily to be implied 

fkoin what they say. What is implied in an express coiztract is as inuclz a part of it as what 

is expressed. a.; Bishop on Contracts (2d Ed.) $241, 13 C.J. 271. 

Fargo Marc's Brief s~naclts of blanliizg the victim. It is as if a slzoplteeper 

inistalteizly tuills his back leaving the till open, and the thief gabbing tlze lzzoney 

successfi~lly argues that it was not his fault, because tlze shoplteepei- was tlze one who 

t~lilzed liis back and left tlze till open. He iniglzt also argue that the cash register 

manufacturer was at fault too because tlze bell on the cash drawer was no longer working. 

111. THE STATEWIDE IMPORTANCE OF THIS APPEAL IS THE 
MISAPPLICATION OF THE COMPARATIVE FAULT 

STATUTES TO A BREACH OF CONTRACT CASE 

If comparative fault is applied to breaclz of coiztract cases, tlzen centuiies of 

coiztract law will be changed. We will have coinparative proxiinate cause and 

cases, we can expect punitive damages claims as well. 



Notlling in tlie legislative l~istory suggests tliat the coniparative fault statutes were 

meant to do anything other tllail to curb personal injury, negligence and product liability 

litigation, as part of "toi-t refoi~n" legislation sweeping tlie country at the time. 

Here is one example of the flavor of the legislative history. 

According to Represeiitative Douglas Payne, tlle bill's co-sponsor, House Bill 

1571 was introduced as "an attempt to bring all the tort coizcenls into one pacltage." As 

such, those discussing its merits refessed to the bill as "toi-t refonn." Advocates of the 

legislatioil enlphasized that it was needed to protect against excessive jury awards in tort 

actions. Those advocating the legislatioil asserted that it would protect Noi-tli Daltota 

busiilesses from rising insmance preini~~ms resulting froin the cost of defending tort 

actions, thereby bolstering the state's economy. 

Source: 1987 House Standing Coillinittee Min~~tes:  House Coi1ililittee on 

Judiciary, Bill No. HB 157 1. 

Califoi~lia c o ~ ~ r t s  have ruled more decisively. See Ifi~ansco v. Ar7zericalz Enzpire 

Sz~7~plz~s Lines Ins. Co., 97 Cal.Rptr.2d 15 1, 161 (Cal. 2000) (finding that co~ltractual 

beaches are generally excluded froin comparative fault allocations); Golclx Fin. Sen)s. v. 

Barzlc ofA17zerica1z, Ui lp~~b.  Lexis 2749 (Cal. App. 2001) (reasoning that comparative fault 

does not apply to contract causes of action). 

"The concept [of coinparative fault] has no place in the context of ordinary 

business transactions. Car~oll  v. Gavn, 159 Cal.Rptr. 778, 781 (Cal. 1979). The 1llodei-n 

l a w o f  inisrepresentation evolved--fi-oin-tlie-action~oi~~~~e~~ase~of~deceitil~ busii~ess 

transactions. u. Business ethics justify reliance upon the accLracy of infonnatioil 

imparted in buying and selling, and the risk of falsity is 011 tlze one who maltes a 



representation. a. This straigl~tfoiwai-d approach provides an essential predictability to 

parties in the inultit~tde of everyday changes; application of comparative fault principles, 

designed to mitigate the often catastrophic consequences of personal i i l j ~ ~ y ,  would only 

create unllecessary confilsion and conlplexity in such transactions." u. 
"Tile application of $877.6(c) to contract actions is coi-sect only if ail action for 

breach of contract is properly characterized as being a claiin based on "comparative 

fault." I ain unaware of any support for that cl~aracterization. We recently reiterated the 

principle that "Tile distinction between toit and coiltract is well grounded in coinillon 

law, and divergent objectives uiiderlie the seinedies in the two ai-eas." Folev v. 

Irztervctive Data C o ~ p .  254 Cal.Rptr. 2 1 1, 227, (Cal. 1988). Indeed, the distinction is 

lzomboolc law. Actions based on tost have long been refell-ed to as being "ex delicto," 

meaning in modem plu-aseology that they are based onfnult. (See Black's Law Dict. (5"' 

ed. 1979) p. 509, col. 1.) Actions for breach of contract have beell denominated as being 

"ex contractu" - fi-oin or out of a contract - to distinguish thein froin actions based on 

fault, i.e., tort actions. (See Black's Law Dict., szlpm, p. 508, col. 1; see also Folev v. 

Intemctive Data Co~p. ,  supra, 254 Cal.Rptr. at 232). 

No repoi-ted case in Noit11 Daltota applies coinparative fault to a breach of 

contract case. 

One recent case involved a coizversion claim, Case Cmdit Co7.p v. Oppegarcl 's 

&., 2005 ND 141, 701 N.W.2d 891 related to the sale of a tractor fro111 a fanner to a 

dealer  Tlle dealer/defendant had-lu~owledge of-the lien owed-to-Case/plaintiff,-yet it paid 

the fatmer the entire sale amount. The Court coi-rectly applied coinparative fault as no 



contract existed between plaiiltiff and defendant and the relief plead was for the tort of 

conversion. 

Dalcotn Grairz Co. v. Elzrrr~zarztrout, 502 N.W.2d 234 (N.D. 1993) iilvolves a 

coinmei-cia1 setting, and the trial coui-t did apply coinpasative fault, under a breach of 

wail-anty claim. The Code sectioii used to apply coinparative fault was a foilner Code 

sectioil addsessiilg pure coinparative fault that applied to product liability actions, 

repealed in 1993. EJzrr7zarztrfioz~t 1-epreseilts the o111y coinlnercial case in No1-tl.1 Daltota 

case law that applied the comparative fault statute, but to a breach of wail-anty claim, @ 

a breach of coiltract claim. 

If we must liave a coinparative fault ai~alysis, t l~en the inaxiin of N.D.C.C. 93 1- 

1 1 -05(8) applies. It states: 

A persoil cailllot take advantage of that person's ow11 
wrong. 

Fargo Marc, already found to be 70% at fault, atteinpts to benefit froin its own 

fault. 

The intelyretation of coiltract is a questioil of law and the constn~ction of a written 

colltract to deteilniile its legal effect is a q~lestion of law. Here the trial coui-t, by findiilg 

tliat the p~lscl~ase agseeineilt was not breached has inisiiltei-preted the purchase ageement 

and inisconsti~led its legal effect. 

No inattei- what standard of review applies, a court must get the law right. 

Fiildiilgs of fact are clearly essoneous if they are induced by ail en-oneous view of the law 
- -- - -- -- - - --- 

- --- - - -- - --- - - 

and a co~lrt abuses its discretion if it misillteiyrets or inisapplies the law. The 

intelyretation of a statute is filly reviewable on appeal. 



IV. THE APPROPRIATE CAPITALIZATION RATE 

Gary Pach~lclti gave no expei-t testimony. The only expei-t testi~nony offered on 

the appropriate capitalization rate for the Old Navy relit reductioil came froin the 

preeminent James Kirby. He testified that an 8% capitalization rate would be appropriate 

in the case of Old Navy, given the credit woi-tl~iness of Old Navy. 

The 9.08% capitalization rate picked by the co~u-t was simply a derived 

capitalization rate based on the Westgate Coinilloils p~ucllase price and the represented 

net molztlily rent used by the pai-ties to calculate a reduction in the purchase price for 

unspecified f ~ ~ t u r e  tenants paying rent less than $14.00 per sq. ft. 

There is 110 connection between the derived capitalization rate to be applied to 

unspecified f i l t~~re tenants and damages for the loss of illcome fi-om an "in-place" national 

anchor or co-anchor tenant such as Old Navy. 

There was no range in tlie evidence on this point. It was a clearly erroneous to 

pick ail uilrelated derived capitalization applied to other specific events. 

V. THE COURT DID NOT ERR IN ITS TAXATION OF COSTS 

Fargo Marc argues that the co ld  ei-red by awarding WFND costs as the coui-t also 

found that both pai-ties were prevailing paldies. Fargo Marc cites B- 

Irzc.. v. Guclerian, 466 N.W.2d 141, 146 (N.D. 1991). In Guclerian, the contractor, BTS, 

brought an action against the sole shai-eholder of Guderian to recover the ~ ~ n p a i d  balance 

and cost of extra hardware and fi-eight for constructing a radio tower. The owner filed a 

- - - -- - counterclaim-for breach of-contract. -The trial-couiteiitered-j~~dgnlentin f avorof  -the 

owner, and tlie S~preine Coul-t upheld the trial court's decision. BTS argued that the tiial 

court eised in awarding costs to Guderian because neitller party was the prevailing pai-ty 



under N.D.C.C. $28-26-06. The statute requires the clerk to tax as part of the judgment 

the necessary disb~~semeilts of the prevailing party. The court held that when each party 

has prevailed on cei-tain issues, however, there is no prevailiilg pai-ty against whom the 

clerk can tax disbursements. Id, citing Liebelt v. Snbv, 279 N.W.2d 881 (N.D. 1979); 

Moen v. Norp~,vest Bnrzk, 647 F. S~lpp. 1333 (D. N.D. 1986). The coui-t found that the trial 

co~lrt properly set off the aino~u~t which G~tderiai~ was obligated to pay BTS had the 

coiltract been coi~~pleted, fi-om the ainouilt BTS owed Guderim for cost of completioi~ 

damages. Guderiain's obligatioa to BTS, had BTS completed perfoimailce, was not ail 

issue in the case, and therefore BTS did not prevail on that issue and could not be deemed 

a prevailing party. Therefore the trial co~lrt did not en- in awarding costs and 

disburseineilts to Gudei-iail. In Libelt, the comt fo~uld that because both parties prevailed 

on certain respective issues in the District Coui-t, there was no single prevailiilg party 

against ~110111 the clerk could tax disburseilleilts uilder $28-26-06. The coui-t does note 

that iiz addition, N.D.C.C. $28-26-10 provides foi- the awai-ding of costs for 01- against 

either party, and that the awarding of costs ~ulder that statute is discretionary. The court 

found that the co~lrt did not ell- in refilsing to tax disb~lrseinents in favor of Saby pursuai~t 

to $28-26-06 and that the court did not abuse its discretioil in ref~lsing to award costs 

pursuant to $28-26-10. Libelt at 888. In &foerz, because Moeil and Norwest each 

prevailed 011 cei-tain issues, the coui-t found that there was no single prevailing party 

against whom the clerk could tax disburseineilts. Moerz a t  1344. The court notes in the 

next- seiltence that-$28-26z10 provides -for- tile-discretion awarding of-costs _for or 

against either pai-ty, and accordiilgly each party would bear their own costs. 

N.D.C.C. $28-26-10, which calls for costs in the discretion of the court, states: 



In actions other than those specified in $$28-26-07 
(Recovery of Real Property or Personal Property), $28-26- 
08 (Not Applicable), and $28-26-09 (Not Applicable), costs 
inay be allowed for or against either party in the discretion 
of the court. In all actions, when there are several 
defendants not united in interest in nzalting separate 
defenses by separate answers and the plaintiff fails to 
recover judgment against all, t l~e  court inay award costs to 
such of the defendants as have judgment in their favor. 

Judge Heillla11 awarded costs for WFND under $28-26-10 within the discretion of 

tlle court. Any failure to note specifically $28-26-10 was hannless en-or. 

VI. MENARDS SALE 

The court illisconstrued and inisintei-preted 119.15 of tke purcl~ase agreeinent 

(App. P. 194) by disconnecting the last sentence of the paragraph. That sentence states 

"any consideration payable by Menards for sucl.1 conveyance shall be shared eq~~ally 

between Buyer and Seller." This begs the question "what conveyance?" The answer is 

the conveyance described in the rest of 719.15 wllich specifically refers to a conveyance 

of a stoi-nl water detention pond with prior written approval, and only if tlle conveyance 

occuil-ed before closing. 

Fargo Mai-c cites no evidence ill the record to any consideration for any oral 

agreement allowing a sale after the closing. 
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