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1. 832-12.2-04 d o e s  n o t  l i m i t  o r  r z g u l a t s  a  d i s t r i c t  
c o u r t ' s  s u b j e c t  mat ter  j u r i s d i c t i o n .  . . . . . . .  5 

a .  932-12.2-04 h a s  n o  words  i n  it w h i c h  make it a 
s u b j e c t  matter  j u r i s d i c t i o n a l  p r e d i c a t e  s t a t u t s ,  
a n d  u s i n g  a  " r a t i o n a l s "  i s  a n  a c t  o f  l e g i s l a t i n g .  5 

D i s t r i c t  c o u r t s  have  a g ? n e r a l ,  u n l i m i t e d  a n d  
u n r e g u l a t e d  j u r i s d i c t i o n  o f  a l l  c a u s e s  a t  l a w  
( a n d  e q u i t y ) ,  a n d  t h e  p h r a s e  " e x c c p t  a s  o t h e r w i s e  
p r o v i d = d  by  l a w "  i n  A r t i c l e  V I ,  §8  o f  t h e  N . D .  
C o n s t i t u t i o n  means t h a t  a d i s t r i c t  c o u r t ' s  
o r i g i n a l  j u r i s d i c t i o n  i s  n o t  e x c l u s i v e ,  o t h e r  
c o u r t s  may a l s o  s h a r i  j u r i s d i c t i o n  o f  c e r t a i n  
c a u s e s  o f  a c t i o n  a l o n g  w i t h  d i s t r i c t  c o u r t s .  

c .  I f  t h e r e  i s  a d i s a g r e e m e n t  o v e r  wha t  A r t i c l s  V I ,  
88  m e a n s ,  t h e n  t h i s  c a n  b e  r s s o l v s d  o n l y  by t h s  
P e o p l e ,  n o t  t h e  c o u r t s ,  f o r  a  c o u r t  h a s  no power 
t o  w r i t e  a c o n s t i t u t i o n a l  p r o v i s i o n  v i a  
i n t e r p r e t a t i o n ,  e t c .  . . . . . . . . . . . . .  11 

d .  A r t i c l e  I ,  §9 o f  t h e  N . D .  C o n s t i t u t i o n  o n l y  a l l o w s  
t h e  L e g i s l a t u r z  t o  r z g u l a t e  s u i t s  i n  e q u i t y ,  
n o t  a c t i o n s  a t  l a w ,  a n d  o n l y  i f  it i s  a g a i n s t  
t h e  S t a t e .  . . . . . . . . . . . . . . . .  1 2  

e .  Th= L e g i s l a t u r e  i s  w i t h o u t  power  t o  r e g u l a t e  a n y  
s u i t  i n  e q u i t y  u n t i l  t h 2  c o n f l i c t  b e t w e e n  A r t i c l e  
I ,  § 9 ,  a n d  A r t i c l i  V I ,  § 8  a n d  N . D . C . C .  27-05-06 
i s  f i x e d  by  t h e  P e o p l e  a n d  t h e  L e g i s l a t u r ? .  1 2  

f .  832-12.2 d o e s  n o t  app ly  t o  i n t e n t i o n a l  t o r t s ;  
a n d  § 3 2 - 1 2 . 2 - 0 3 ( 6 )  do?s  n o t  maks S t e n e h j e m ' s  
d e t e r m i n a t i o n  t h =  l a w  o f  t h e  case,  S t s n s h j s m ' s  
d e t e r m i n a t i o n  d o z s  n o t  p r o v e  h i s  d e t 2 r m i n a t i o n  
t h a t  t h e  employ=e  a c t e d  w i t h i n  t h ?  s c o p e  o f  
h i s  employment .  . . . . . . . . . . . . . . .  1 3  



2 .  T h i s  i s  n o t  a n  i m p e r m i s s i b l e  c o l l a t e r a l  a t t a c k .  1 4  

3 .  J u d g e s  h a v e  immuni ty  o n l y  i f  t h e y  a c t e d  i n  good 
f a i t h ,  o n l y  i f  t h e y  a c t e d  w i t h  j u d i c i a l  i n t e g r i t y .  1 6  

a .  J u d g e s  h a v e  n o  power o r  a u t h o r i t y  t o  r u l e  a s  t h e y  
p l e a s e ,  t o  r u l e  a c c o r d i n g  t o  t h e i r  own c o n v i c t i o n s ,  
a  j u d g e ' s  o n l y  a u t h o r i t y  i s  t o  r u l e  a c c o r d i n g  t o  
l a w ,  a n d  t h u s  j u d i c i a l  immuni ty  v i o l a t e s  due  
p r o c e s s  o f  l a w ,  i s  c n c o n s t i t u t i o n a l .  . . . . .  1 6  

b .  J u d i c i a l  immuni ty  v i o l a t e s  d u e  p r o c e s s  b e c a u s e  
t h e  j u d g e  o b t a i n s  a  r i g h t  o r  b e n e f i t ,  immuni ty ,  
which  a r i ses  f r o m  t h e i r  own w r o n g d o i n g ,  a r i g h t  

. . . . . . . . .  c a n  n o t  a r i se  f r o m  a  wrong.  1 8  

c .  J u d i c i a l  immuni ty  t a k e s  L a r s o n ' s  p r o p e r t y  w i t h o u t  
a n  a l l e g a t i o n  o f  w r c n g d o i n g  o n  h i s  p a r t  a n d  
w i t h o u t  a t r i a l ,  a n d  t h u s  it t a k e s  L a r s o n ' s  . . . . .  p r o p e r t y  w i t h o u t  d u e  p r o c e s s  o f  l a w .  1 8  

d .  J u d i c i a l  immuni ty  t a k e s  o n e ' s  p r o p e r t y  f o r  a 
p u b l i c  b e n e f i t  w i t h o u t  j u s t  c o m p e n s a t i o n ,  a n d  . . . . .  t h u s  it v i o l a t e s  d u e  p r o c e s s  o f  l a w .  1 9  

5. § 3 2 - 1 2 . 2 - 0 3 ( 6 )  d o e s  n o t  make t h e  A t t o r n e y  
G e n e r a l ' s  d e t e r m i n a t i o n  t h e  l a w  o f  t h e  case, 
a n d  H a g e r t y  made no  a c t u a l  a n d  s p 2 c i f i c  f i n d i n g  
o f  f a c t  t h a t  t h e  e m p l o y e e s  a c t s d  w i t h i n  t h e  s c o p c  
o f t h e i r  employmsnt .  . . . . . . . . . . . . .  1 9  

f .  H a g e r t y  k n o w i n g l y  a n d  c l e a r l y  r u l e d  w r o n g l y .  20 

g .  A t  common l a w ,  j u d i c i a l  immuni ty  a p p l i = d  o n l y  
i f  t h e  j u d g e  a c t e d  i n  good f a i t h ,  a n d  s u b s e q u e n t  
case l a w  w h i c h  s a y s  t h e y  h a v e  immuni ty  e v e n  i f  
t h e y  a c t z d  w i t h  m a l i c e  s a i d  it w i t h o u t  g i v i n g  
r e a s o n i n g  o r  o n l y  q u o t i n g  p a r t  o f  t h e  o r i g i n a l  
case l a w  s o  as t o  bz a b l e  t o  c o n c l u d e  t h i s .  2 1  

The p r o p e r  a d m i n i s t r a t i o n  o f  j u s t i c s  i s  a t t a i n e d  
when t h e  j u d g e  r u l e s  a c c o r d i n g  t o  l a w  a n d  t h e  
w i l l  o f  t h e  l a w ,  n o t  as  s h e  p l e a s e s ,  a n d  t h u s  t h e  
s t a t u t e  g i v i n g  j u d i c i a l  immuni ty  i s  a r b i t r a r y  a n d  
u n r e a s o n a b l e ,  a n d  g i v i n g  immuni ty  h a s  no r e a s o n a b l z  
r e l a t i o n  t o  a t t a i n i n g  j u s t i c e  a n d  a p r o p e r  
a d m i n i s t r a t i o n  o f  j u s t i c e  b e c a u s e  it d o e s  j u s t  
t h e  o p p o s i t e ,  it e n c o u r a g e s , .  c o n d o n e s ,  a l l o w s  
o r  a u t h o r i z e s  i n j u s t i c e  when a j u d g e  d 5 c i d e s  t o  
r e n d e r  i n j u s t i c e ,  ac t s  w i l l f u l l y  o r  i n t e n t i o n a l l y ,  
a n d  t h u s  t h s  s t a t u t e ,  S 3 2 - 1 2 . 2 - 0 2 ( 3 ) ( d ) ,  i s  
c o n t r a r y  t o  d u e  p r o c e s s ,  i s  u n c o n s t i t u t i o n a l .  

p a g e  ii 



5 3 2 - 1 2 . 2 - 0 2 ( 3 ) ( d )  e i t h e r  d o e s  n o t  a p p l y  t o  j u d g e s ,  
o r  i t  e x c e e d e d  t h e  power o f  t h e  L e g i s l a t u r e  t o  
e n a c t  b e c a u s e  it 1 2 g i s l a t e s  w i t h  r e s p e c t  t o  
p e r s o n s ,  n o t  t h e  S t a t e ,  g i v i n g  a b e n e f i t  o f  
immuni ty  t o  a j u d g e ,  a n d  it g i v e s  a  b e n e f i t  
a p p l i c a b l e  a t  l a w ,  a n d  A r t i c l e  I ,  59 o f  t h e  
N . D .  C o n s t i t u t i o n  o r l y  a u t h o r i z e s  t h e  L & g i s l a t u r s  
t o  l e g i s l a t z  w i t h  r s s p z c t  t o  t h a  S t a t e ,  a n d  o n l y  
w i t h  r e s p 3 c t  t o  e q u i t a b l e  r i g h t s  o r  i s s u e s .  24 

A r t i c l e  I ,  59 o f  t h z  N . D .  C o n s t i t u t i o n  d o e s  
g u a r a n t z e  f o r  e v e r y  i n j u r y  a rem=dy a c c o r d i n g  
t o  d u e  p r o c e s s  o f  l a w ;  a n d  it g i v e s  t h e  L z g i s l a t u r s  
a u t h o r i t y  t o  l e g i s l a t e  o n l y  w i t h  r e s p e c t  t o  
t h e  S t a t e ,  n o t  S t a t ?  e m p l o y e e s ;  a n d  it g i v e s  
no  a u t h o r i t y  t o  mak? t h z  S t a t e  l i a b l e  f o r  a n  
e m p l o y e 2 ' s  t o r t  f o r  8 9  o n l y  g i v e s  a u t h o r i t y  
t o  r e g u l a t z  t h z  m a n n e r ,  a n d  i n  w h i c h  c o u r t s ,  
a n d  f o r  w h i c h  cases, f o r  when t h e  S t a t e  i s  
s u e d  i n  e q u i t y ,  b u t  it a u t h o r i z e s  no  s p e c i a l  
l i a b i l i t y  w h i c h  may b e  impos2d o n  t h e  S t a t e .  2  5 

4 .  S t e n e h j e m  a n d  Pe lham d o  n o t  h a v e  d i s c r e t i o n a r y  
immuni ty  . . . . . . . . . . . . . . . . . . . . .  27 

a .  L a r s o n  n s v e r  s a i d t h a t  Stenehj tzm d i d  n o t  h a v e  
d i s c r e t i o n  t o  r e p r 2 s e n t  t h z  "Wiedmeie r"  
d = f e n d a n t s ;  a n d  d i s c r e t i o n  d o e s  n o t  mean s u b j C c t  
mat ter  j u r i s d i c t i o n ;  a n d  5 3 2 - 1 2 . 2 - 0 3 ( 6 )  s a y s  
t h e  A t t o r n e y  G e n e r a l  c a n  r e p r e s e n t  a n  employcz  
i f  h* a c t s d  w i t h i n  t h e  s c o p e  o f  h i s  employment ,  
n o t  b e c a u s e  t h e  A t t o r n e y  G e n e r a l  is  g i v e n  t h e  
d u t y  o r  power  t o  d e t e r m i n e ,  t o  d e c i d e  i f  t h e  
e m p l o y e e  d i d  ac t  w i t h i n  t h e  s c o p e  o f  h i s  
e m p l o y m e n t ,  t h z  d u t y  t o  d e t e r m i n e  i s  n o t  mad= 
t h e  l a w o f t h e  cas?. . . . . . . . . . .  27 

b .  D e f e n d a n t s  b e a r  t h z  b u r d e n  t o  p r o v e  t h e y  have  
. . . . . . . . . . .  d i s c r e t i o n a r y  immuni ty .  29  

c .  L a r s o n  d i d  show,  o n  t h e  m e r i t s ,  t h a t  D e f 2 n d a n t s  
l a c k e d  d i s c r 5 t i o n a r y  immuni ty .  . . . . . . . .  30 

d .  5 3 2 - 1 2 . 2 - 0 3 ( 3 )  d o e s  n o t  impose  a c l e a r  a n d  
c o n v i n c i n g  e v i d e n c z  s t a n d a r d  o f  p r o o f  upon 
L a r s o n  n o r  upon a n y  c a u s s  u n l e s s  it i s  f o u n d ~ d  
i n  n e g l i g e n c e ;  t h e  C o u r t  a n d  D e f e n d a n t s  t w i s t  
t h i s  s u b s e c t i o n ;  a n d  532-12.2 a p p l i e s  o n l y  t o  
c la ims f o u n d e d  i n  n e g l i g e n c e ,  it d o e s  n o t  a p p l y  
t o  t o r t s  n o r  t o  c a u s e s  o f  a c t i o n  f r a m e d  i n  t e r m s  
o f  a b s o l u t e  l i a b i l i t y ,  t h i s  e v e n  i f  n e g l i g e n c e  
was i n v o l v e d .  . . . . . . . . . . . . . . . .  30 
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2 .  8 3 2 - 1 2 . 2 - 0 3 ( 3 )  a l l o w s  a  p l a i n t i f f  t o  make t h e  
S t a t e  l i a b l e ,  t o  t a k e  money f r o m  t h e  S t a t = ,  
e v e n  i f  h e  knows t h e  e m p l o y e e  d i d  n o t  a c t  w i t h i n  

. . . . . . . . .  t h e  s c o p e  o f  h i s  2mployment.  3 3  

5 .  L a r s o n  c a n  s u z  t h e  D e f e n d a n t s ,  h e  i s  n o t  r e q u i r e d  
. . . . . . . . . . . . . . . .  t o s u e t h z  S t a t ? .  34  

6 .  Hav ing  t h z  O f f i c e  o f  A t t o r n s y  G e n e r a l  r e p r e s e n t  
S t a t e  e m p l o y e e s  c o n f l i c t s  w i t h  h i s  f u n c t i o n  t o  
r e p r e s e n t  t h s  b e s t  i n t e r e s t s  o f  t h e  P e o p l e .  . . .  
a .  The f a c t s  i n  t h i s  c a s e  show a c o n f l i c t  o f  

i n t e r e s t  b e t w e s n  D s f 6 n d a n t s 1  i n t z r s s t s  a n d  t h e  
b e s t  i n t s r e s t s  o f  t h e  P e o p l e  b e c a u s e  D e f e n d a n t s  
wan t  t h =  S t a t e  t o  b e  l i a b l e  f o r  t h e i r  t o r t  e v e n  
t h o u g h  L a r s o n  is  n o t  s u i n g  t h e  S t a t e  and  t h =  
S t a t e  would  n o t  b e  l i a b l e  b s c a u s z  t h e  common l a w  
would  n o t  make a n y  e m p l o y e r  l i a b l e  i n  t h i s  c a s e ,  
a n d  b 5 c a u s e  t h e  S t a t e  i s  b e a r i n g  t h e  c o s t  o f  
d s f e n d i n g  t h e  D s f e n d a n t s  whzn n o  e m p l o y s r  would  
hav=  t o  b s a r  t h i s  c o s t  a t  common l a w ,  a n d  t h u s  
t h e  s t a t u t e s  g i v i n g  t h e  A t t o r n e y  G e n e r a l  power 
t o  r e p r e s e n t  z m p l o y l t s  v i o l a t e d  t h e  S e p a r a t i o n  
o f  Powers  P r i n c i p l e .  . . . . . . . . . . . . .  36 

b .  Dis t r ic t  c o u r t  j u d g e s  a re  n o t  e m p l o y e e s ,  and  a r e  
n o t  S t a t e  e m p l o y e e s ,  t h e  O p i n i o n  g i v e s  no f a c t s  
o r  r e a s o n i n g  t o  show t h s y  are  S t a t e  e m p l o y e e s ,  
a n d  n e i t h e r  d o  t h s  D ? f e n d a n t s ,  a n d  t h u s  t h e r s  
i s  a c o n f l i c t  b e t w e m  H a g e r t y ' s  i n t a - e s t  t o  
h a v e  t h =  S t a t 2  b e a r  t h e  c o s t  o f  h s r  r = p r e s e n t a t i o n ,  
a n d  t h =  P e o p l e ' s  i n t e r e s t  t o  n o t  h a v e  t o  b e a r  
t h ?  c o s t  o f  d e f e n d i n g ,  a n d  t h u s  t h ?  s t a t u t e  
v i o l a t e s  t h e  S z p a r a t i o n  o f  Powers  R u l e .  . . . .  3 9  
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STATEMENT OF THE ISSUES 
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Is t h i s  a n  i m p e r m i s s i b l z  c o l l a t e r a l  a t t a c k ?  

A t  t h e  common l a w ,  d o  j u d g e s  h a v e  immuni ty  

o n l y  i f  t h = y  a c t e d  i n  good f a i t h ,  o n l y  i f  t h s y  a c t e d  

w i t h  j u d i c i a l  i n t e g r i t y ?  1 6  

Do S t e n e h j e m  a n d  Pelham h a v e  d i s c r e t i o n a r y  immuni ty  

f o r  f i l i n g  a m o t i o n  a n d  making a r g u m e n t ?  2 7 

Can L a r s o n  s u e  t h 2  D e f e n d a n t s ,  i s  h e  r z q u i r a d  

t o  s u e  t h e  S t a t e ?  3 4  

DO?S h a v i n g  t h e  O f f i c e  o f  A t t o r n a y  G s n 5 r a l  

r ? p r z s = n t  S t a t s  e m p l o y e s s  c o n f l i c t  w i t h  h i s  f u n c t i o n  

t o  r e p r 5 s e n t  t h z  b = s t  i n t e r s s t s  of t h e  P e o p l s ?  
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STATEMENT OF THE CASE 

Reuben Larson sued eight prison employees, the tort- 

feasors, plus the Governor and the State for trespass for 

taking his property, for commiting an intentional tort. 

This is the "Wiedmeier" case. See g1 of the Compl-aint, 

App. 2 (-Appendix page 2, paragraph 1 of the Complaint). 

This was in Burleigh County District Court, civil file 

ntlmber 06-C-02441. That Court's holding effectuated that 

the statute, N.D.C.C. 32-12.2, makes the State liable for 

State employee's intended and premedit-ated torts as well 

as their negligence or unintended acts, conduct, ommissions 

or accidents. See V13 of the Com~laint, A~w.6-7. 

In reaction, Larson filed his cornrslaint in this case 

which is the subiect of this ars~eal. See a c o ~ v  of the 

Comrslaint , Apg - 2 .  

Larson did not file a claim with the OMR before filing 

this action. (OMB - Office of Manaaement and Budaet.) 

Defendaxts filed a Motion To Dismiss on May 3, 2007, 

claiming lack of subject matter jurisdiction and failure 

to state a claim upon which relief caq he qranted. R.A.9- 

10 (Register of Action Number 9-10). 

Larson filed his Answer Brief To Defendants' Motion 

To Dismiss on October 8, 2007. R.A.28. 

Larson then filed his Motion To Require The Attorney 

General To Prove His Authority to represent the Defendants 

on October 9, 2007. R.A.31. 

In response to  arson's Answer Brief, Defendants filed 

page 1 



their Reply Brief on October 16, 2007. R.A.33. 

The District Court filed his Memorandum Opinion And 

Order Approving The Motion To Dismiss Cornplaint (Opinion) 

on December 11, 2007. R.A.34; App.11. 

On December 20, 2007, Judgment was filed dismissing 

the action. R.A.37; App.27. 

On February 22, 2008, Larson filed his Notice of Appeal. 

R.A.40; App.28. 

No hearing or oral argument was had. There is no 

transcript. 

STATEMENT OF THE FACTS 

The Complaint at 91, 2 and 15, App.2, stated a claim 

upon which relief can be granted for taking Larson's property, 

for taking   arson's right, privilege or benefit of access 

to the District Court to sue for his claim and to obtain 

his remedy, to obtain compensation. This fact or cause 

of action is not in dispute. - (See Rule 28(a) ( 4 ) ,  NDRAppP.) 

Defendants' Motion To Dismiss, R.A.10, raised five 

claims, five affirnative defenses, none of which go to 

the merits of the cause of action for trespass: 

1. That t!le District Court lacked subject matter 

jurisdiction; 

2. That the Complaint is an impermissible collateral 

attack on a prior court order; 

3. That the claim against Judge Hagerty is barred 

by absolute judicial immunity; 

4. That the claim against Wayne Stenehjem and Zachery 
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Pelham, Attorney General and Assistant Attorney General, 

is barred by discretionary inmunity, and, if not, it fails 

to state a claim against then; and 

5. That State law, §32-12.2, prohibits one from suing 

the individual defendants, but one must always instead 

sue the Stzite, the People. 

Defendants' five defenses are completely and wholly 

based on statutory reading, court cases, and their definition 

of scope of employment. 

In response, Larson filed his Answer Brief, R.A.28, 

which showed why Defendants' five affirmative defenses 

are unfounded in the statutes, case law, and the definition 

of scope of employment. Larson showed that they mis-read 

and incompletely read the statutes and court cases so as 

to come to the conclusion they wanted, and with respect 

to judicial immunity, that the court cases they relied 

on do not properly or completely cite the original cases 

creating judicial immunity. 

In reaction, Defendants filed their Reply Brief, R.A.33, 

raising totally new 'arguments' or reasons in an attempt 

to demur to Larson's Answer Brief, not disputing or denying 

the issues or rules of law, but demurring to them, admitting 

they are correct, but trying to give a rsason to justify 

their unfounded positions. 

The District Court made his ruling based on or copied 

from this Reply Brief. With respect to the issues shown 

by Larson, ~efendants' Reply Brief and the District Courts' 
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Opinion do not disagree with or contradict the points of 

law, but instead ignore the law or try to 'get around' 

the law by reading a statute out of context, etc. 

STANDARD OF ??!?VIEW 

Whether a court misinterprets or misapplies a statute 

is a question of law fully reviewable on appeal. De Mers 

v. DeMers, 2006 ND 142, q7, 717 N.W.2d 545, 550; State 

ex rel. Workforce ~afefy, and Insurance v. Altru Health 

Systems, 2007 ND 38, 715, 729 N.W.2d 113, 117. It will 

be likewise with respect to court cases. Where there are 

no facts in dispute, subject matter jurisdiction is a question 

of law and is reviewed de novo. Harshherger v. Harshberger, 

2006 ND 245, 716, 724 N.W.2d 148, 154. On appeal from 

a dis~nissal under Rule 12(h), NDRCivP, the complaint is 

construed in the light most favorable to the plaintiff, 

taking as true the well pleaded allegations in the complaint. 

Saefke v. Stenehjem, 2003 ND 202, q11, 673 N.W.2d 41, 4 4 -  

45. A motion to dismiss admits the material facts alleged 

in the complaint. Newman v. Ljelle, 133 N.W.2d 549, 555 

(N.D. 1965). If a plaintiff pleads a sufficient level 

of culpability to avoid the grant of immunity to a state 

employee, su:nmary dismissal is not appropriate. Perry 

Center, Inc., v. Heitkamp, 1993 ND 78, q34, 576 N.W.2d 

505 , 51 3-51 4. 

ARGUMENT 

Page 2 of the District Court's Opinion, App.12, says 

that Stenehjem, in his official capacity, determined that 
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the "Wiedmeier" defendants acted within the scope of their 

employment, saying this in the context that his determination 

is the governing fact or is the law of the case, and that 

Judge Hagerty enforced the determination, which implicated 

N.D.C.C 32-12.2-04 and thereby dismissed the "Wiedmeier" 

complaint for failure to first make a claim with the OMB. 

This preliminary comment by the Court sets the stage for 

part of his Opinion. 

However, N.D.C.C. 32-12.2-01 (6) and 32-12.2-03(6) 

says that the defendant's conduct for which he is being 

sued governs as to whether he did or did not act within 

the scope of his employment, and Stenehjem's deternination 

does not determine this, hut is governed or judged 5y  it. 

1. $32-12.2-04 DOES NOT LIMIT OR REGULATE A DISTRICT 
COURT'S SUBJECT MATTER JURISDICTION. 

At pages 4-5 of the Opinion, App.14-15, the Court 

acknowledges that 532-12.2-04 does not have words in it 

which say that a claim against a State employee must be 

dismissed if the 180 day notice to OMS is not met, that 

is, that 532-12.2-04 does not have words in it which makes 

it a subject matter jurisdictional predicate statute, does 

not have words which limits a court's subject matter 

jurisdiction. 

The Opinion instead quotes a phrase from 532-12.2- 

04(1): "shsll present to the director of the office of 

management and budget within one hundred eighty days." 
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The Opinion then declares this phrase must mean it 

is for liniting jurisdiction. The Opinion also cited court 

case:; which likewise declared 5-04(1) to be a predicate 

statute, or that it must have been intended to be such, 

or that it implicates it and therefore it nust be such. 

And at the top of page 6 of the Opinion, App.16, the 

District Court concludes that it is this rationale, that 

is, that it is a rationale as opposed to words in the statute, 

which mzkes 532-12.2-04(1) a subject matter jurisdictional 

predicate statute. 

The Opinion thereby states its own insufficiency. 

q3-4 of the Complaint, App.3-4, shows what $32-12.2-04 

is for. It regulates the OMR's ability to make an out- 

of-court settlement offer, and it offers to pay for attorney 

fees. Defendants and the Opinion do not contest this. 

Factually, 532-12.2-04 is not a subject matter 

jurisdictional predicate statute. There are no words in 

it which say it. A rationale is not a statute, is not 

words which say it. 

As a question of fact, the issue ends here. 

The Opinion is insufficient. Rut, going beyond this: 

As a question of law, the Opinion legislated by adding 

words to 532-12.2-04 to make it in to a subject matter 

jurisdictional predicate statute. This violates the Separation 

of Powers Rule, that a court can not legislate, can not 

write or make a statute, can not declare a statute to say 

it says something it does not say. Larson pleaded that 
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they legislated in TI0 of his Complaint, App.4-5. Defendants 

and the Opinion do not deny this. 

Going one step further with respect to Article VI, 

s 8  of the North Dakota Constitution: 

When the N.D. Constitution was first adopted, the 

courts were created by the People, were constitutional 

courts, were not delegated to the Legislature to create, 

define, regulate and control, except for municipal courts. 

County courts were created by the People. Section 

110 and 1 1 1  of the original Constitution said county courts 

shall have original jurisdiction, concurrent with district 

courts in all civil actions of 51,000 or less if the county 

voters give it an increased jurisdiction; and plus county 

courts were given a specified 'in rem' jurisdiction plus 

"such other probate jurisdiction as may be conferred by 

law", thereby allowing the legislature to give a county 

court extra probate jurisdiction beyond that conferred 

in the constitution. Sections 110 and 1 1 1  were repealed 

by the voters in 1976. See page 331-332 of Volume 13A 

of the North Dakota Century Code. 

Justices of the Peace courts were created by the People. 

Section 112 of the original Constitution provided that 

justices of the peace shall have jurisdiction concurrent 

with district courts in all civil actions when the amount 

in controversy does not exceed $200, but shall have no 

jurisdiction over real estate matters; and the legislature 

shall have power to abolish the office of justice of the 
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peace and confer that jurisdiction upon county courts, 

or elswhere. This Section was repealed in 1976. See page 

333-334 of Volume 13A of the N.D.C.C. 

Police magistrates for cities, towns and villages 

were created and provided for by the People. Section 113 

of the original Constitution-provided that police magistrates 

shall be ex officio justices of the peace of the county, 

which means they have jurisdiction concurrent with district 

courts and justices of the peace of all civil actions of 

$200 or less. This Section wsa repealed in 1976 .  See 

page 334 of Volume 1 3 A  of the N.D.C.C. 

District courts were created and provided for by the 

People. Section 103 of the original Constitution stated, 

quoting: "The district courts shall have original 

jurisdiction, except as otherwise provided in this Constitution, 

of all causes both at law and equity, ..." This Section 
was not repealed, but was amended in 1 9 7 6 .  See page 329 

of Volume 1 3A of the N. D. C. C. 

Thus here district courts have original jurisdiction 

of all causes at law (and equity). But it is not exclusive 

because other courts also have original jurisdiction of 

certain causes of action at law as provided for in the 

Constitution, where the amount sued for is S1,000 or $200 

and less, as noted above with respect to county courts, 

justice of the peace courts, and police magistrate courts. 

That is, district courts have original jurisdiction 

of all causes at law, except that other courts, as provided 

Page 8 



for in the Constitution, may also share and have concurrent 

jurisdiction of certain causes along with the district 

courts. The phrase "except as otherwise provided in this 

Constitution" does not mean that the original jurisdiction 

or subject matter jurisdiction is regulated by other sections 

of the Constitution. 

Section 85 of the original Constitution stated that 

the judicial power shall be vested in a supreme court, 

district courts, county courts, justices ofthe peace, and 

such other courts as may be created by law for cities, 

town, and villages. This Section 85 was said to give power 

to the legislature to create additional courts for cites, 

towns and villages. McDermont v. Dinnie, 6 N.D. 278, 69 

N.W. 294, 296 (1 896). This Section was amended in i 976. 

See page 325 of Volume 13A of the N.D.C.C. 

In 1976, SEction 85 was amended to read that the judicial 

power is vested in the supreme court, district courts, 

and such other courts as may be provided by law, thereby 

saying that district courts are still constitutional courts, 

are still not created and regulated by the Legislature, 

but the other courts are now created and regulated by the 

Legislature. Article VI, $ 1 ,  of the N.D. Constitution, 

page 21 0 of Volume 1 3 A .  

In 1976, Section 103 was amended to read: "The district 

court shall have original jurisdiction of all causes, except 

as otherwise provided by law, ..." Article VI, 58,  of 

the N.D. Constitution, page 224 of Volume 13A. 
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Thus here district courts have original jurisdiction 

or subject matter jurisdiction of all causes, but it is 

not exclusive because other courts as provided for by the 

Legislature may also have original jurisdiction of certain 

causes of action along with district courts. 

That is, district courts have subject matter jurisdiction 

of all causes, except that other courts, as provided by 

the Legislature, may also share and have concurrent jurisdiction 

of certain causes along with the district courts. The 

phrase "except as otherwise provided by law," does not 

mean that the subject matter jurisdiction of district courts 

can be regulated or limited by the Legislature. This was 

?leaded in r[2 of the Co~nplaint, App. 2. 

Since the lower courts are now created, defined and 

regulated by the Legislature, the words in Section 103, 

now Article VI, 58, change from "provided in this Constitution" 

to "provided by 13w" to reflect that the lower courts are 

no longer created by the Constitution, but are now created 

by the Legislature. 

N.D.C.C. 27-05-06 affirms that district ocurts are 

courts of general subject matter jurisdiction of all causes 

of action at law (and equity). It does not say that the 

subject matter jurisdiction can be regulated or taken away 

by some other statute. 527-05-06 specifically states that 

"The district courts of this state have the general 

jurisdiction conferred upon the courts by the constitution, 

...". District court are created and regulated by the 
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People, by the Constitution, not by the Legislature. 

The discussion of this in the cases cited by Defendants 

on page 2 of their Reply Brief, R.A.33, and page 3 of the 

Opinion, App.13, only look inward at the section itself 

to put the words in context. They do not look at the whole 

of the Constitution to understand the context. 

But this is a political question. That is, it is 

only the People who can say what it means if there is a 

dispute over its meaning. A court, at the most, can only 

dzclare that its meaning is uncertain, and the People must 

then declare what it means or amend s 8 .  The political 

question doctrine precludes a court from interferinq with 

those issues committed or reserved for resolution to the 

People. Cf. Japan Whalinq Ass'n v. American Cetacean 

Soc., 478 U.S. 221, 230, 106 S.Ct. 2860, 2866 (1986). 

This was discussed on pages 78-79 of Larson's Answer Brief, 

R.A.28. Plus, of course, it violates the Separation of 

Powers Doctrine for a court to legislate, in this case 

the power to legislate belongs to the People to do the 

legislating. Second, it exceeds a court's judicial power, 

for a court has power to only apply the law to the facts, 

it can not create or write lzw. In this case, a court 

can not create a benefit or right for the Defendants. 

Third, a court only has subject matter jurisdiction over 

causes of action. It can not create the cause of action 

for a party by giving the party a right. It is a non- 

justiciable issue. The court laclcs subject matter jurisdiction. 
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With respect to Article I, 59 of the N.D. Constitution: 

59 relates only to suits in equity. 69 does not give 

the Legislature power to regulate actions at law. "~essons 

in Constibtional Interpretation; Sovereign Immunity in 

Pennsylvania", by Jerome S. Sloan, 82 Dickinson Law REV. 

209 (1978), as cited in Rulman v. Hulstrand Constr. Co., 

Inc., 521 N.W.2d 632, 637 note 5 (N.D. 1994), which case 

suggested that if the question were specifically presented, 

the Court would declare that s9 relates only to regulating 

suits in equity. The dissenting opinion at page 642, Id., 

also suggested this or inferred it. 

It must be noted that 59 and Article VI, 53 and N.D.C.C. 

27-05-06 conflict. That is, no benefit can be awarded 

Defendants until this conflict is fixed by the People and 

the Legislature. s9 gives a power to regulate suits, but 

58 makes no provision for the Legislature to put 59 in 

to effect. Note that in the Pennsylvania constitution, 

their district courts, court of common pleas, were given 

only a limited equity jurisdiction, subject to regulation 

by their legislature. Whereas in North Dakota, the district 

courts are given a general, unregulated jurisdiction in 

equity. That is, 53, (and also 527-05-06) impedes and 

bars the use and effectiveness of 59. This is shown and 

discussed in Larson's Answer Brief, page 77-78, R.A.28, 

and is not disputed by the O~inion nor by Defendants. 

Also, gll of the Complaint, App.6, pled that 59 relates 

only to suits in equity. Defendants and the Opinion do 
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not deny this, thereby making this issue of fact the truth. 

Larson refers to 'issues of law' which hs pled in 

his Complaint and which Defendants did not deny. Due to 

the nature of this case, these 'issues of law' are facts 

because they are the facts which give Larson a cause of 

action. Defendants' failure to deny, as a matter of law, 

for purposes of their motion to dismiss, makes these facts 

(of law) conclusive against them. 

Factually, s32-12.2-04 is not a subject matter 

jurisdictional predicate statute. And legally and 

constitutionally, it is not and could not be such. 

At pages 6-7, App.16-17, the Opinion says that 532-12.2 

also applies to intentional torts, citing court cases where 

532-12.2 was allowed to be applied to or was assuned to 

apply to intentional torts. These cases did not or do 

not appear to have addressed this issue of applicability. 

It was not claixed by either party in these cases that 

the Tort Claims Act and the former sovereign immunity applied 

only to claims founded and phrased in terms of negligence. 

Nor didthey argue that by definition of law, commiting 

an intentional tort can not be a job dixty. These cases 

make no case law on this question. 

Page 7 of the Opinion, App.17, the last paragraph 

says that because Stenehjem determined the Defendants acted 

within the scope of their employment, that thus it is 

irrelevant that the torts arc intentional torts, and that 

therefore 532-12.2 applies to intentional torts. 

page 13 



Ilor~ever, the statute does not rnake ~tenehjern's 

determination the law of the case. 

5 3 2 - 1 2 . 2 - 0 1 ( 6 )  and 32-12.2-03(6) makes the conduct 

of the defendant deterninative of whether they acted within 

the scope of their employment. Stenehjem's determination 

does not prove his determination! 

By definition of law, committing an intentional tort 

can never by a job duty for one to do. 

The District Court has subject matter jurisdiction 

of Larson's complaint or cause of action. 

2. THIS IS NOT AN IMPERMISSIDLE COLLATERAL ATTACK. 

At pages 1 1  -1 2, App.21-22, the Opinion says this is 

an impermissible collateral attack because Hagerty's judgment 

is not void because she had subject matter jurisdiction 

to hear and determine the case, Secause district courts 

are courts of general subject natter jurisdiction, they 

are not of a limited or regulated subject matter jurisdiction. 

It is correct, Hagerty's court did have subject matter 

jurisdiction. 

But her judgment is void because she was without 

jurisdiction to render the judgment rendered. She lacked 

jurisdiction to enter the judgment she entered. Gruebele 

v. Gruebele, 338 N.W.2d 8G5, 810 ( N . D .  1983). 

The jurisdiction of a court is more than just whether 

the court had subject matter and personal jurisdiction. 
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I n  a d d i t i o n  t o  j u r i s d i c t i o n  o f  t h e  s u b j e c t  m a t t e r  

a n d  o f  t h e  p e r s o n ,  i t  i s  a l s o  n e c e s s a r y  t o  t h e  v a l i d i t y  

o f  a judgment  t h a t  t h e  c o u r t  s h o u l d  h a v e  j u r i s d i c t i o n  t o  

r e n d e r  t h e  ju3gment  r e n d e r e d ,  and  whe re  t h e  c o u r t  d o e s  

n o t  have  s u c h  j u r i s d i c t i o n ,  t h e  judgment i s  v o i d .  50 C .J .S .  

Judgment,  5 1 8 ( d ) ;  S c h i l l e r s t r o n  v .  S c h i l l e r s t r o n ,  32 N.W.2d 

1 0 6 ,  122 ( N . D .  1 9 1 8 ) ;  T a y l o r  v. O u l i e ,  5 5  N.D .  253 ,  258,  

212 N.W. 331 ,  932 ( 1 9 2 7 ) ;  S c o t t  v .  Reed ,  820 P .2d  445,  

447 (Ok l .  1991 ) ;  Waltrnan v .  A u s t i n ,  142  N.W.2d 517 ,  521 

( N . D .  1 9 6 6 ) ;  S t a t e  v .  B e a v e r s t a d ,  1 2  N.D .  5 2 7 ,  532 ,  97 

N.W. 548,  549 ( 1 9 0 3 ) ;  Ex  P a r t e  S o l b e r g ,  52 N . D .  518 ,  525,  

203 N.W.  8 9 5 ,  901 ( 1 9 2 5 ) ;  n a v i d s o n  v .  Nygaard ,  48 N.W.2d 

575 ,  580 (N.0. 1 9 4 1 ) ;  Cooper  v. R e y n o l d s ,  77 U.S. 308,  

316 ,  19 L.Ed. 9 3 1 ,  932 ( 1 8 7 0 ) ;  M a t t e r  o f  Goher ,  100  F.3d 

1 1 9 5 ,  1292 ( 5 t h  C i r .  1 9 9 6 ) ;  Matter o f  Camp, 59 F.3d 548,  

551 ( 5 t h  C i r .  1 9 9 5 ) .  

A judgment  i s  v o i d  i f  t h e  c o u r t  l a c k e d  j u r i s d i c t i o n  

t o  r e n d e r  t h e  judgment  r e n d e r e d .  I t  i s  a l s o  v o i d  i f  t h e  

c o u r t  l a c k e d  s u b j e c t  matter j u r i s d i c t i o n .  

I t  mus t  b e  n o t e d  t h a t  f o r  p u r p o s e s  o f  t h i s  i s s u e  o f  

c o l l a t e r a l  a t t a c k ,  D e f e n d a n t s ,  a t  p a g e  11 o f  t h e i r  Rep ly  

B r i e f ,  R.A.33, a n d  t h e  O p i n i o n  a t  p a g e  1 2 ,  App.22, s a y  

t h a t  H a g e r t y  d i d  h a v e  s u b j e c t  matter j u r i s d i c t i o n  b e c a u s e  

d i s t r i c t  c o u r t s  are  c o u r t s  of  g e n e r a l  j u r i s d i c t i o n .  S u t  

f o r  p u r p o s e s  o f  t h e i r  f i r s t  claim, D e f e n d a n t s ,  a t  page  

3-6 o f  t h e i r  m o t i o n  t o  d i s m i s s ,  R . A . 9 ,  a n d  page  1-2 o f  

t h e i r  Rep ly  B r i e f ,  R.A.33, and t h e  O p i n i o n  a t  page  3-7 ,  
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App.13-17, say that Hagerty's district court did not have 

subject matter jurisdiction because district courts are 

not of a general subject matter jurisdiction, hut are of 

a limited, regulated jurisdiction. They want it both ways. 

3 .  JUDGES HAVE IMMUNITY ONLY I F  THEY ACTED I N  GOOD 
FAITH, ONLY I F  THEY ACTED WITH JUDICIAL INTEGRITY. 

The Opinion, at pages 8-9, App.18-19, says Judge Hagerty 

has judicial immunity. 

The issue, or one issue in this case is that in the 

"Wiedmeier" case, (and also in this case), the law and 

statute plainly says that 532-12.2 has application if the 

state employee acted within the scope of his employment. 

See 73-9 of the Complaint, App.2. 

Howev~r, Judge Hagerty ruled that 532-12.2 applies 

merely because the State employee is a State employee, 

deliberately, knowingly, intentionally, specifically and 

pointedly and fraudulently ignoring the law. She acted 

with malice. She lacks judicial immunity. 

At the top of page 8, App.18, the Opinion said, quoting 

and paraphrasing, that: "It is of the highest importance 

to justice that a judge shall be free to act upon her own 

convictions, without fear of personal consequence when 

she does." This is the reason given for having judicial 

immunity. 

That is, we want judges to be free to rule as they 
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please, regardless of the law. We want to condone it. 

So, we will give them imrnunity when they do. 

However, judges have only judicial power. Due process 

of the law; and Article VI, 51, N.D. Constitution. 

A judge's only authority is to rule according to the 

rule of law. They have no power, no right to rule according 

to what they want. Quoting: "Judicial power is never 
$b= 

exercised for the purpose of giving effect to teh will 

of the judge; always for the purpose of giving effect to 

the will of the legislature; or, in other words, to the 

will of the law." Osborn v. Rank, 22 U.S. 738, 866, 6 

L.Ed. 204 (1824). Quoting: "Judicial power, as 

contradistinguished from the power of the laws, has no 

existence. Courts are the mere instruments of the laws, 

and can will notiling." Osborn v. Bank, id. Judicial 

discretion "does not mean a wild self-willfulness, which 

may proinpt to any and every act." Black's Law Dictionary, 

Fourth Edition, defining discretion, citing Faher v. Bruner, 

13 Mo. 543. 

The Opinion says that the reason for judicial immunity 

is so that judges can be free to rule based on their own 

convictions, their own will. This violates and is contrary 

to the law that judges can exercise only a judicial power, 

can decide only according to the law and the will of the 

law. Due process of law; Article VI, 51, N.D. Constitution. 

Judicial immunity is based upon or authorizes or allows 

or condones a judge to rule based upon her own convictions, 
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her own will, to do what she wants, and thus is 

unconstitutional. 

And, as already discussed on pages 51-54 of Larson's 

Answer Brief, R.A.28, reason 3, 5 and 6, it is contrary 

to due process of law because it deprives one of his property, 

of his ability and right to obtain compensation for the 

wrong done him, and because a right can not arise from 

a wrong, that is, a judge can not obtain or have a right 

which arose from her wrongdoinq. 

For due process to exist,  arson's property can not 

be taken from him or condemned unless he has done a wrong 

for which he owes compensation or he owes a debt. For 

there to be due process of law, one's liability and responsibility 

must exist and be adjudged before his person or property 

is condemned. For there to b s  due process of law, before 

one's property can be taken, there must be an actor, a 

plaintiff, a reus, a defendant, a judex, a judge, and there 

must be regular allegations, opportunity to answer, and 

a trial. Chrysler Corp. v. Appeal Bd. of Michigan Unemployment 

Compensation Commission, 3 N.W.2d 302, 304 (Mich. 1942); 

filurray's Lessee v. Hoboken Land & Inp. Co., 59 U.S. 272, 

230, 15 L . E d .  372 (1855). 

That is, one's property can not he taken or condemned 

unless he is estopped from complaining that it is taken 

due to his own conduct, not due to the wrong of another, 

of a judge. 

Judicial immunity Is contrary to due process of law 
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because it takes a citizen's property, not due to his own 

wrongdoing, but due to the wrongdoing of a judge, due to 

the wrongdoing of the person from whom he is seeking 

compensation because that person, the judge, did him wrong. 

Second, for an alleged public purpose, immunity condemns 

one's ability and right to sue and to obtain compensation 

for the injury done him, without giving him just compensation 

for the taking of the right. This violates duc process 

of law, for private property shall not be taken for public 

use without just compensation. 

On page 8 of the Opinion, App. 18 ,  the Court said judge 

Hagerty made a specific finding of fact that the "Wiedmeier" 

defendants acted within the scope of their einployment in 

compliance with North Dakota law and in compliance with 

Stenehjem's opinion that they acted within the scope of 

their employment. 

But the Opinion pointed to no place in the "Wiedrneier" 

record where this finding of fact was actually made. It 

was not claimed to have been done by the Defendants in 

this case. 

fl9 of the Complaint, App.2, pled that judge Hagerty 

dismissed Larson's complaint solely because the defendants 

were State employees. Defendants did not deny this. 

This finding of fact by the District Court is without 

foundation in the record. 

Second, whether or not the employee acted within the 

scope of his einployrnent is determined by the facts, by 
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the employee's conduct for which he is being sued. It 

is not determined by the Attorney ~eneral's opinion or 

determination, nor by case law or anything it may say or 

infer, because it is the statute which governs. $32-12.2- 

01 (6) and 532-12.2-03(6). 

Defendants had to take and quote 532-12.2-03(6) 

incompletely, ignoring th9 whole of the statute, in order 

to conclude that the Attorney ~eneral's detsrmination 

determines that the employee acted within the scope of 

his job. The Opinion's ruling is plainly contrary to the 

law, to the statute. 

On page 9 of his Opinion, App.19, the District Court 

qualifies his ruling that Hagerty has immunity because 

she did not act "in the clear absence of jurisdiction". 

First, 532-1 2.2-01 ( 1  ) and 632-1 2.2-03(6), plainly 

and specifically nakes the fact of whether the employee 

acted within the scope of his employment the governing 

fact or criteria, not the Attorney General's opinion or 

determination or duty. Hagerty clearly ruled wrongly. 

(Of course, factually, she never made a finding of fact 

that they did act within the scope of their employment.) 

Second, the phrase "in the clear absence of 

jurisdicttk)n" as quoted from the "Riemers" case on page 

8 of the Opinion, App.18, refers to subject matter 

jurisdiction, not to the jurisdiction to render the decision 

rendered, not to exceeding jurisdiction. 

At common law, or, more accurately, the case law which 
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established judicial immunity, judicial immunity applies 

only if a judge acted in good faith, but if she acted in 

bad faith, with malice or oppression, she has no judicial 

i~nrnunity. Floyd v. Barker, 12 Co-Rep. 23, 77 Eng.Rep. 

1305, 1307 (1607); Bradley v. Fisher, 80 U.S. 335, 20 L.Fd. 

646 (1871 1 ;  Randall v. Briqham, 74 U.S. 523, 19 L.Ed. 285 

(1365). Larson showed this on pages 33-57 of his Answer 

Brief, R.A.28, focusing on pages 40-46. This fact is not 

disputed nor denied by Defendants nor by the Opinion. 

All the case law subsequent to the above, saying that 

a judge has immunity even if she acted with malice says 

it without giving reasoning or explanation, or it only 

quotes parts of the Bradley v. Fisher, id., case so as 

to be able to conclude it. Larson pointed his out on pages 

39-40 and 55 of his Answer Brief, R.A.28. The Opinion 

and Defendants do not dispute or deny this. 

13, 4, 7-14 and 20 of the Complaint, App.2, pled that 

Hagerty ?:nowingly ruled wrongly and thus acted with malice. 

As an issue of fact, she does not have judicial immunity. 

Defendants nor the Opinion deny the Complaint. On a motion 

to dismiss, the complaint is presumed true and to work 

in favor of the plaintiff. 

On pages 9-1 1 of the Opinion, App. 1 9-21 , the Court 

says that Larson has not sufficiently shown that judicial 

immunity is unconstitutional. 

It must he noted that the Opinion does not say or 

claim that judicial immunity is constitutional and give 
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a reason why it is or could be or should be considered to 

be constitutional. It does not even cite a specific authority 

for a court or the Legislature to give immunity, that is, 

by what authority they can do it. Of course, this is because 

there is no authority under due process of law nor in the 

Constitution of North Dakota. 

The Opinion, at page 10, App.20, does admit and recognize 

that a statute is unconstitutional when the Legislature 

had no power to act in the particular matter, or that the 

power was exercised in an arbitrary, unreasonable or 

discriminatory manner, and the method adopted has no 

reasonable relation to attaining the desired result. 

At the top of page 8, App.18, the Opinion says that 

the particular matter or desired result is the proper 

administration of justice; and to attain this the judge 

must be free to rule as she >leases, as she wills, and 

so immunity is given so as to allow, authorize, condone 

or not discourage this, citing t%e case of "Riemers v. 

State". 

However, the proper administration of justice is attained 

when the judge rules according to the rule of law and the 

will of the law, not as she pleases or wills, not based 

on her own convictions. The proper administration of justice 

is attained and encouraged when lawless ruling is discouraged, 

not encouraged, condoned or authorized or allowed by removing 

fear of being held accountable for her lawlessness. 

The Legislature has acted in an arbitrary and unreasonable 
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mann2r. And a l l o w i n g  o r  a u t h o r i z i n g  o r  condoning  o r  n o t  

d i s c o u r a g i n g  a  judge  t o  r u l e  a s  s h i  w i l l s ,  g i v i n g  immunity ,  

h a s  no r e a s o n a b l e  r e l a t i o n  t o  a t t a i n i n g  t h e  p r o p e r  

a d m i n i s t r a t i o n  of  j u s t i c e .  I n  f a c t ,  it d o e s  j u s t  t h e  

o p p o s i t e .  I t  e n c o u r a g 2 s 1  condones ,  a l l o w s  o r  authorizes 

i n j u s t i c e .  I t  r emov l s  t h e  j u d g e ' s  r e s p e c t  f o r  t h ?  l a w ,  

f o r  h e r  job f u n c t i o n  b e c a u s s  it removes h e r  f s a r  of b e i n g  

h e l d  a c c o u n t a b l e  f o r  when s h e  ac ts  w i l l f u l l y  o r  i n t e n t i o n a l l y .  

The s t a t u t e ,  5 3 2 - 1 2 . 2 - 0 2 ( 3 ) ( d ) ,  i s  u n c o n s t i t u t i o n a l ,  

c o n t r a r y  t o  due  p r o c e s s  o f  l a w .  

G r a n t e d ,  t r y i n g  t o  a t t a i n  a  p r o p z r  a d m i n i s t r a t i o n  

o f  j u s t i c e  i s  f o r  t h 2  p u b l i c  b e n e f i t .  But  t a k i n g  a  

p e r s o n ' s  p r o p r t y  o r  rsmedy f o r  t h e  p u b l i c  b e n e f i t  w i t h o u t  

j u s t  compensa t ion  i s  c o n t r a r y  t o  due  p r o c e s s  of  law. O n s ' s  

p r o p e r t y  c a n  be  t a k e n  o n l y  i f  h? i s  e s t o p p k d  by h i s  own 

conduc t  f rom c o m p l a i n i n g  t h a t  it i s  b e i n g  t a k e n ,  t h a t  i s ,  

i f  h s  d i d  a wrong o r  owes a  d e b t .  O n e ' s  p r o p e r t y  can  n o t  

be  t a k e n  b e c a u s e  a n o t h 2 r  d i d  a  wrong. 

J u s t  n a k e d l y  t a k i n g  p r o p e r t y  t o  g i v e  t o  t h e  p u b l i c  

o r  f o r  t h e  p u b l i c  b e n e f i t  i s  t h e f t  a n d  r o b b e r y .  A r o b b e r  

s t e a l s  f o r  h i s  b z n z f i t  o r  f o r  t h e  b e n e f i t  o f  t h e  p z r s o n  

t o  whom he g i v e s  t h e  s t o l e n  p r o p s r t y .  To s a y  it is  l z g a l  

t o  t a k e  a  p e r s o n ' s  p r o p 3 r t y  b e c a u s e  it i s  t a k e n  f o r  t h s  

b e n e f i t  of  a n o t h s r  p e r s o n ,  t h e  S t a t e  o r  P u b l i c ,  d e f i e s  

common s e n s e ,  f o r  a l l  t h e f t s  a r e  done f o r  t h e  b s n s f i t  of  

t h e  t h i e f  o r  f o r  t h e  p e r s o n  f o r  whom t h e  t h i 2 f  s t e a l s  t h e  

p r o p s r t y .  P l a y i n g  Robin Hood d o e s  n o t  make it l s g a l .  

page  23 



Of course, it must be noted that were the State to 

enact a statute to give compensation for a judqe's tort, 

it would be illegal because no contract or provision can 

be m2de wherein a person or the State will indemnify or 

hold harmless a tort-fensor. N.n.C.C. 9 - 0 8 - 0 2 ;  Ohio C a s .  

Ins. Co. v. Clark, 1998 ND 153, f17, 583 N.Pl.2d 377, 381. 

This is a reason why 532-12.2 does not and can not apply 

to an intentional tort. If it did, it would be 

unconstitutional, outside the power of the State to do. 

It would be taking money fron the People to 'give' to the 

tort-feasor to hold him harmless. Although the money would 

be given directly to the victim, its effect is to give 

it to the tort-feasor to pay off the victim. 

Defendants and the Opinion assum2 that 532-12.2-02(3)(d) 

agplies to district court judges and all judges. 

532-12.2 was enacted in response to the abrogation 

of Sovereign immunity, that is, State immunity. Before, 

the state employee could be sued for torts as well as 

negligence, but the State could not be sued or held accountable 

for the negligence of the employee. Spielman v. State, 

91 N.W.2d 627, 631 (N.D. 1 9 5 8 ) .  Now, under 532-12.2, the 

State can be sued and held accountahle for the negligence 

of the amployee. 

Before, judges had judicial. immunity and employees 

had quasi-judicial immunity, this independent of Sovereign 

immunity. The abrogation of Sovereign immunity had and 

has no effect on judicial or quasi-judicial immunity. 
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The only rational reason for putting immunity, 5 - 0 2 ( 3 )  (d), 

in to the statute would be to say that the State still 

shall not bc liable even though the employee has immunity, 

because the employee has immunity independent of Sovereign 

immunity or its abrogation. Article I, 59 of the N.D. 

Constitution does not give the Legislature power to give 

an employee an immunity because 53 only givzs the Legislature 

power to regulate actions sgainst the State, not an eaployee, 

and because 59  gives no power to regulate actions at law. 

Hcnce, 5 3 2 - 1 2 . 2  is illegal wherein it gives a benefit or 

immunity to an employee. 

Page 1 0  of the Opinion, App.20, says that Articl2 

I, 59 does not guarantee a reinedy for every injury, and 

that the Legislature can limit the remedies available for 

redress of an injury. 

Larson is suing pursuant to the common law. He has 

a cause of action for trespass. 

59 reads that every man for any injury shall have 

remedy by due process of law. 59  does guarantee a remedy 

for every injury according to due process of law, that 

is, such as was obtainsble at common law. 

Reading 6 9  in its totality, so as to avoid 59  from 

contradicting itself and so that it makes sense, 6 9  does 

guarantee for every injury a remedy at law. Understanding 

the second sentence of 59 to mean only suits in equity, 

then there is no conflict between the first and second 

sentences of s 9 .  
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The second sentence is not an exception to the first 

sentence with respect to obtaining a remedy for an injury. 

The word injury means that the wrong has already occured 

and thus can be redressed by an action at law. Injury 

means a legal injury, not one based on equitable rights 

or equitable wrongs, nor 'wrongs' created by statute, such 

as, for example, what is labeled as "unfair trade practices", 

selling goods bslow cost. The Opinion, at page 10, App.20, 

referred to this to say the Legislature has the right to 

limit a remedy, citing the case of "Trade 'N Post, L.L.C. 

v. World Duty Free Americas, Inc.". There is no need to 

resort to equity to obtain redress for an injury, a legal 

injury. In fact, one can not have a remedy in equity when 

one has a remedy at law. Thus there is no detraction in 

the second sentence of 59 from one's right to obtain redrass 

for an injury at law, as guaranteed in the first sentence. 

And factually, the second sentznce of $9 does not 

apply and could not apply in this case because Larson is 

not suing the State. Nor could the State be liable under 

the common law for this action because Larson is not trying 

to sue the State. 532-12.2 does not apply and could not 

apply for this reason. 

And 532-12.2 is or would be unconstitutional if it 

did make the State liable in this case as the Legislature 

has no authority to enact a statute which would make the 

State liable in this case. The Legislature can only enact 

laws which put the Constitution in to effect. Article 
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IV, 513, N.D. Constitution. The Legislature has no power to 

make the State liable where an employer would not be liable 

at law. If the Defendants feel aggrieved, that the State 

should be liable, they can bring the State in as a party 

under Rules 13(h), 14, 17 or 19, NDRCivP if the law allows it. 

4. STENEHJEM AND PELHAM DO NOT HAVE DISCRETIONARY 
IMMUNITY. 

Pages 57-69 of Larson's Answer Brief, R.A.23, showed 

that discretionary immunity for filing ZI motion and naking 

argument does not apply, this on the nerits. Defendants 

and the Opinion do not deny this. 

Plus, Larson gave an extra reason why Stenehjem and 

Pelham (hereafter Stenehjem) lack discretionary immunity: 

On page 67 of his Answsr Brief, R.A.28, Lsrson showed 

that Stenehjein lacked subject matter jurisdiction to represent 

the "Wiedmeier" defendants under 532-12.2-03(6) Secause 

they did not act within the scope of their employment, and 

thus Stenehjem can not lay claim to discretionary immunity. 

It must be observed that this subject matter jurisdiction 

i2oint only demurs to the claim of discretionary immunity. 

The merits Larson addressed in addition, as noted above. 

Page 12-1 3 of Defendants' Reply Brief, R..4.33, pickeri 

up on this one point of demurrer and made it their 'defenss'. 

They took the point of lack 05 subject matter jurisdiction 

and converted it in to saying thst Larson said that discretionary 

immunity does not apply because they did not have discretion 
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to represent the "Wiedemier" dsfendants, using the word 

discretion to substitute for the term subject matter 

jurisdiction. 

However, subject matter jurisdiction and discretion 

do not mean the same thing. 

Subject matter jurisdiction means the authority, the 

right of the Attorney General to engage in certain conduct, 

in thiscase to represent employees when they are sued. 

Discretion means the power to make a decision. Black's 

Law Dictionary, Eighth Edition, defining discretion. 

Analogizing to a court to explain: Discretion, judicial 

discretion or judicial power, which comes under Article VI, 

51 of the M.D. Constitution, is not the same as subject matter 

jurisdiction, which comes under Article VI, 58 of the N.D. 

Constitution. A judge must have both powers or rights, 

discretion and subject matter jurisdiction. A judge must 

have the discretion, the duty to determine if she has subject 

matter jurisdiction of a case. She must have the discretion, 

the power or duty to determine or decide if the situation 

meets the criteria for her to have subject matter jurisdiction. 

Cf. Bradley v. Fisher, id., page 351-352; Ranking v. Howard, 

633 F.2d 844, 849 (9th Cir. 1980); Granito v. Tiska, 181 

F.Supp.2d 106, 113 (N.D.N.Y. 2001). The duty to determine, 

discretion, is not the same as subject matter jurisdiction. 

In fact, having discretion, having the duty to determine 

is a requisite necessity for a judge to have so that she 

can determine if she has subject mattsr jurisdiction. 
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The Attorney General must have the discretion, the 

duty to determine if he can represent an employee, to decide 

if the case fits the criteria to allow him to represent, 

to determine if he does have subject matter jurisdiction. 

In this case, the criteria for the Attorney General 

to have subject matter jurisdiction to represent an employee 

is if the employee acted within the scope of his employment. 

The Opinion at pages 12-13, App.22-23, adopted 

Defendants' Reply Brief and ruled that Stenehjem had 

discretionary immunity, that he had subject matter jurisdiction 

to represent the employees. 

The Opinion says that Stenehjem can represent because 

532-12.2-03(6) gives the Attorney General the duty of 

determining (whether the employee acted within the scope 

of his employment). That is, they say the Attorney General 

has subject matter jurisdiction because he has the duty 

to determine (if he has subject matter jurisdiction)! 

The Opinion misconstrues the meaning of terms and words. 

There are three more false points within the Opinion, 

Page 12-13, App.22-23: 

The Opinion said Larson did not provide any evidence 

that the "Wiedmeier" defendants acted outside the scope 

of their employment. 

71 of the Complaint, App.2, pled that the "FJiedmeier" 

defendnts acted outside the scope of their employment. 

As a rule of law, Larsor did present evidence. This 

is a motion to dismiss. The facts and claims in the complaint 
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are construed to be true and are to be constru.ed to work 

in favor of the plaintiff. Defendants did not deny 11. 

Second, Larson is not required to prove anything. 

As pointed out on page 1-2 of   arson's Answer Brief, R.A.28, 

Defendants, the movant for the motion to dismiss, bear 

the burden to prove their affirmative defense, that 632- 
And, of coursz, they bear the burden to prove discretionary imunity. 

3 12.2 applies to this casea2 (Ariderson V. State, 692 Y.W.2d 361, 364 
(Iowa 2005); Hy3tt v. Anob Pollce, 700 N.W.2d 502, 505 (Minn.3~~. 2005). 

At page 13, App.23, the Opinion says that Larson merely 

gave a historical recitation of discretionary immunity law. 

But this showed that Stenehjen did not have discretionary 

immunity because the Court's adjudication would not be 

substituting his judgment for that of the Defendants' 

judgment, that the Separation of Powers Principle would 

not be violated in deciding that Defendants acted wrongly; 

because this was an action for trespass, an action for 

absolute liability; and their decision was not made in good 

faith. Plus, Larson did cite the other rules and court 

cases and reasons on the merits showing why Stenehjem had no 

discretionary immunity for filing the motion to dismiss and 

making argument. Their discretion was not unbounded, without 

standards, hut was bounded by and must conform to rule of law. 

Third: On page 12, footnote 4 of Defendants' Reply 

Brief, R.A.33, Defendants say that Larson bears the burden 

of proof to prove by clear and convincing evidence that the 

employee was acting outside the scope of his employment. They 

quote the third sentence of the first three sentences of 

532-12.2-03(3) in order to say this, but leave out one 
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word of the sentence, which word changes its meaning. 

s32-12.2-03(3), the first three sentences, reads in 

total: "(1) A state employee may not be held liable in 

the employez's personal capacity for acts or omissions 

of the employee occuring within the scope of the employee's 

employment. (2) A state employee may be personally liable 

for money dainages for an injury when the injury is proximately 

caused by the negligence, wrongful act, or onmission of 

the employee acting outside the scope of the employee's 

employment. (3) The plaintiff in such an action hears 

the burden of proof to show by clear and convincing evidence 

that the eeployee was acting outside the scope of the 

employee's einployment." Larson underlined the portion 

of the third sentence which Defendants' footnote 4 cited 

and quoted. They left out the word "such", which word 

qualifies and changes the meaning of their argument. Larson 

added the numbers (11, ( 2 )  and (3) to make it easy to 

identify the first, second and third sentences. 

The Opinion, page 12-13, App.22-23, picked up on this 

and ruled that Larson is the challenging party and that 

he bears the burden to prove by clear and convincing 

evidence, and also escalates it in to having to prove beyond 

a reasonable doubt, that the defendants acted outside the 

scope of their employment, citing 532-12.2-03(3), but, 

strictly speaking, not citing it, but only saying "see 

532-12.2-03(3)". Using the word "see" in this context 

tells the reader that this subsection does not actually 
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and pointedly say what the Court is saying. 

This third sentence of 603(3) does not apply to this 

particular cause of action for intentional tort, trespass. 

5-03(3) applies if the injury is proximately caused by 

negligence, etc. The second sentence of 6-03(3). The 

term "when the injury is proximately caused by the negligence, 

wrongful act or ommission" all relate to actions founded 

in negligence or wrong acts which may not be considered 

strictly negligent. Hatahley v. U.S., 351 U.S. 173, 181, 

76 S.Ct. 745, 751-752 (1956). 

Second, the Tort Claims Act does not cover causes 

of action framed in terms of absolute liability, such as 

for trespass. Dalehite v. U.S., 346 U.S. 15, 44-45, 73 

S.Ct. 956, 972-973 (1953); Knutson v. City of Fargo, 2006 

11D 97, n5, 14-18, 714 N.W.2d 44, 46-47 and 49-50; Franchise 

f9 Tax Bd. of California v. Hyatt, 538 U.S. 488,A493, 123 

S.Ct. 1683, 1686, 1687 (2003). This is because sovereign 

immunity protected only from negligence claims. Intentional 

tortsor torts framed in terms of absolute liability, such 

as is trespass, were suable, sovereign immunity did not 

protect the state. Hence, when sovereign immunity was 

'waived' or abrogated, the Tort Claims Act, the statutes 

only applied t.3 claims franed in terms of negligence. 

Note that the language of 532-12.2 uses language applicable 

only to claims framed in negligence. Larson pointed this 

out on page 8 of his Motion to require the attorney general 

to prove his authority to appear, R.A.31, and also on pages 
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7-11 and also 58-62 and 68 of Larson's Answzr ~rief, R.A.28. 

Third, this third sentence applies to a negligence 

action only if the plaintiff wants the employee, not the 

State, to be liable for the employee's negligence, that 

is, if the plaintiff does not want to dip in to the deep 

pockets of the State. That is, the plaintiff could, under 

this second and third sentence make the State liable for 

the negligence even though the State, the employer, would 

not be liable at common law, this simply by choosing to 

not claim or to not try to prove the employee acted outside 

the scope of his employment, this even though the plaintiff 

knew the employee acted outside the scope of his employmert 

when he committed his negligence! This second and third 

:.;entente makes, or appears to aake it such tyat the State 

could not dismiss itself from liability even if the State 

wanted to and by due process of law had the right to. 

These two sentences are contrary to due process as thsy 

make the State liable even when the State would not be 

liable. And they are unconstitutional as they impose a 

burden of proof for damagzs which plaintiffs in other civil 

actions are not subject to, this contrary to due process 

of law and the equal protection of the law. 

The Opinion, and Defendants, do not tell the truth 

about the statute, 5 - 0 3 ( 3 ) ,  to say Larson bears an elevated 

burden of proof he is not required to bear. 

Also, of course, for those situations where their 

claim would apply, (assuming no challenge to the 
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constitutionality of the two sentences), the burden would 

arise at the time of trial, not at the pleading stage and 

on a motion to dismiss. 

Stenehjem lacked subject matter jurisdiction to 

represent the "Wiedmeier" defendants. He can not lay claim 

to or receive the benefit of discretionary immunity because 

he was not acting as an Execgtive Officer, he was 'ultra 

vires'. And, on the merits, Stenehjem did not have 

discretionary immunity for filing a motion to dismiss and 

making argument. 

5. LARSON CAN SUE THE DEFENDANTS. HE IS NOT REQUIRED 
TO SUE THE STATE. 

At pages 83-88 of his Answer Brief, R.A.28, Larson 

showed that $32-12.2-03(1) does not prohibit him from suing 

the Defendants, and does not mandate that he sue the State. 

This is an action for trespass, for absolute liability 

The statute would apply only if Larson sued for negligence, 

wrongful act or ominission, and if the employee acted within 

the scope of his employment. 

Defendants say they acted within the scope of their 

enployment because they committed their tort while acting 

within the course of their employment. Factually, their 

claim is unfounded that 532-12.2-03(1 ) applies. 

If nefendants do feel aggrieved, that is, if they 

feel the State should be liable, not them, or should share 

liability with them, they have the due process option under 
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Rules 13(h), 14(a), or 17 and 19(a), NDRCivP, to bring 

the State in as a party to make it liable. 

Defendants 3eply Brief, R.A.33, made no contest of 

this, they did not address this. They made no attempt 

to sustain or continue their fifth defense. 

The Opinion, App.11, likewise did not rule on their 

fifth claim. 

Whether their claim that the Attorney General's duty 

to determine nnder 532-12.2-03(6), his power of discretion, 

is the law of the case and that thus they acted within 

the scope of their employment regardless of the facts and 

truth, was meant to apply to this fifth defense, Larson 

daes not know because they did not say. But, as discussed 

~bove, th2 Att~rney Gsneral's duty an4 deternination, ?is 

power of discretion, is not the law of the case. 

Larson can sue the Defendants. He is not mandated 

to sue the State. Their fifth defense must be annuled, 

vqided, declared wrong or inapplicable or unconstitutional. 

6. HAVING THE OFFICE OF ATTORNEY GENERAL REPRESENT 
STATE EMPLOYEES CONFLICTS WITH HIS FUNCTION TO 
REPRESENT THE BEST INTERESTS OF THE PEOPLE. 

Larson filed a motion to require the Attorney General 

to produce and prove his authority to represent himself, 

Pelham and Hagerty in this action. R.A.31. 

Larson showed in this motion that representing the 

employees conflicted with Stenehjem's common law primary 
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and first duty to represent the best interests of the People, 

of the State. Larson also discussed this on pages 88-94 

of his Answer Brief, R.A.28. And that thus the Attorney 

General's representation of the Defendants violated the 

Separation of Powers and Balance of Powers Principles, 

and thus N.D.C.C. 32-1 2.2-03(6) and 54-1 2-01 .3 are 

unconstitutional. 

The Attorney General did not respond to this motion. 

But the Opinion, at pages 13-14, App.23-24, did rule on 

this issue of Separation of Powers. 

The Opinion says that under §32-12.2-03(6), the Attorney 

General has the authority to defend state employees because 

5-03(6) gives him or mandates upon him the duty to defend 

if the employee acted within the scope of his employment. 

But with reference to Hagerty and 554-12.01 .3, the 

Opinion says the Attorney General has a duty to defend 

a judge simply because she is a judge. The Opinion quoted 

only the first phrase of 554-1 2-01 .3. The Opinion ignored 

the last part of the sentence which says only if the judge 

was performing an official dcty. 

On page 14 of the Opinion, App.24, the Court made 

the denial that Larson did not show proof that the statutes 

violated the Separation of Powers Rule. 

However, Larson showed that the Office of Attorney 

General's primary and only common law duty is to represent 

the State, the People's best interests. 

The best interest of the People is to see that they 
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are not made to pay for nor made subject to the possibility 

of being made to pay for torts committed by the People's 

employees where the common law would not make any employer 

liable. Refer to the case of Farmer's Ins. Exchange v. 

Nagle, 190 N.W.2d 758 (N.D. 1971), where the Attorney 

General intervened in an auto accident law suit to try 

to keep the Unsatisfied Judgment Fund from having to be 

made liable. Nor should the People be made to bear the 

expense of defending an employee when due process of law 

would not require it of any employer or insurance company. 

Refer to the case of Ohio Cas. Ins. Co. v. Clark, 1998 

ND 153, 583 N.W.2d 377 where an insurance company filed 

a proceeding in court to keep from having to pay out a 

claim and to not have to pay the cost to represent and 

defend their insured, Clark, in a law suit against him. 

But in this case, the Attorney General is siding with 

the Defendants to absolve them from liability and to impose 

it on the State, even though Larson is not suing the State 

and the State is not liable under the common law. The 

Attorney General is claiming that the statute, 632-12.2, 

mandates that the State be liable. 

The Attorney General's position is to advocate this, 

rather than represcnting the People and saying that the 

statute does not say this or it is unconstitutional if 

it did say this, imposing liability on the State which 

due process of law would not impose upon any employer. 

532-12.2 makes the State liable only if the employee 
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acted within the scope of his employment. Larson pleaded 

i3mtDefendants acted 'coram non judice' and ultra vires'. 

q17 and 18 of the Complaint, App.7-8. And the facts pled 

in the Complaint show that Defendants' conduct was outside 

the scope of their employment. 

When a complaint pleads facts or alleges that the 

defendant acted outside the scope of his enployrnent, 532- 

12.2 does not apply or act as a bar to the cause of action. 

McCann v. State of Michigan, Department of Mental Health, 

247 N.W.2d 521, 525 (Mich. 1976) (The facts pleaded in 

the complaint determine whether the specific tortious activity 

alleged is within the protection of the immunity rule or 

the statute; and where the facts pled show that the case 

does not come within the terms of the statute, the statute 

will not act as a bar to the action, and the cause of action 

should not be dismissed.); Vogel v. Braun, 2001 ND 29, 

7 7 ,  622 N.W.2d 216, 218 (Where the complaint makes an 

allegation that the employee acted outside the scope of his 

employment, then 532-12.2 does not apply.); Kautzman v. 

McDonald, 2001 ND 20, q7 & 8, 621 N.W.2d 871, 874 (The 

complaint did not allege the law enforcement officers acted 

outside the scope of their employment.). 

Factually, this case presents a conflict of interest 

between the People's interests and Defend3ntst interests. 

And any and all lawsuits against an employee have the 

potential and risk of presenting a conflict between the 

employee's interests and the People's interests. 
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Contrary to the denial in the Opinion, page 14, App.24, 

the facts of this case show that the statutes, 532-12.2- 

03(6) and 554-12-01.3 violate the Separation of Powers 

and Balance of Powers Principles intra-Branch, within the 

Executive Branch. There is a conflict of interest between 

what Defendants want, and what is in the best interest 

of the People, of the State. 

Page 14 of the Opinion, App.24, calls district court 

judges state employees. 

This is an assumption. No facts or reasons are given 

to show that a district court judge is an employee, much 

less whose employee if she is an employee. 

(If they are State employees, then why the need for 

654-12-01.3. Before the abrogation of State Sovereign 

immunity, there was no 'special' statute defining how state 

employees were to be represented. They were represented 

either by the insurance company which insured them, or, 

if no insurance policy covered their activity, they were 

represented by whatever the method was at that time, either 

they obtained their own attorney or the State provided 

counsel. An example is the case of Spielman v. State, 

91 N.W.2d 627 (N.D. 19581, wherein the State provided counsel 

for the employee, as well as the State, in that case.) 

District court judges are not employees, much less 

are they State employees. Just because the State volunteered 

to pay their salaries does not make them an employee nor 

a State employee. Most employers probably would be happy 
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if somebody else volunteered to pay the salaries of their 

employees. The facts show there is a conflict of interest 

between Hagerty's interests and the Peoples interests-to 

not have to pay the cost to defend a person they are not 

required to defend, nor to be liable for their torts. 

The Separation of Power Principle applies and makes 

the statutes unconstitutional. 

Defendants raised two defenses, lack of subject matter 

jurisdiction, and failure to state a claiin upon which relief 

can be granted. These are affirmative defenses. As such, 

they bear the burden to showthat their claims apply to 

this action for trespass. These two defenses, and the 

five issues or defenses contained within them, are 

insufficient. All fail to show the facts and rules of 

law needed to sustain them. 

Likewise, the Opinion is insufficient. It fails to 

show the facts and rules of law that the five issues or 

defenses apply and are valid. It is contrary to law. 

CONCLUSION 

Wherefore, Larson prays this Court to reverse and 

overturn the District Court's Opinion and Judgment and 

allow Larson to proceed forward with his action. 

Dated this 24th day of March, 2008. 

Reuben &arson 
P.O. Box 5521 
Bismarck, N.D. 58506-5521 
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