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.I, ·The respcnS1 b1 I i +y o P fne oi·6md Coor+ 
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_ :I. _ ·Jhe . r~U?~l \ ty of' Jhe. . Oiohict Ch)(+ ... . . . . .. _ __ .. 

. _; wherl acceph'?J a. s.·kplav-ho0 ovr..Jul11 \f\Jru.w, . 
.... -·- --·· -·-- - . ··---- ··-····· ----·--- --·-······-·· ............ ---- .... ·---·-------------~---~--- - -- . --·-. -

.... I J _ ~~.J11e. N.o,d~ Dc~kDhSL .Supceroe. _Court .Jeu,l a1.1Sly . ~-- .. 
. preserves . the_ .n~ht _to_ Cl. .bl _by .Jury > and_ has ru.lcrl .. d 

. +-ha.J. o. WcUV<'~'"" m~0f be ill Cccc.ord~ w/fhrGtle .. 
: 6)3Ca) l N ~D.f<. viM, P. .. Tno.-L by .. Jury .. ~ Tnavl by Jvt:tj 

.in cdL cctSes .pn:Nickd Joy law_ Ufll:ess -11re .. clefeadCUJ.t . . ........ . 

. WCLiVes. ~ Ju(l.f ·tviaJ It) wnfff1J or J(") 0~. Covrf wifh .. 
, tk CtfPuvcd o-£ the llvd o.-ncLCoiJ:etlf o£_ +he . . . .... _ 

.. : prn.s.ect.ch~ .0:-fTQroey ~ _In .<Addi bon r Sec.~\>n ... aq- f(p_~C>~ 
., l\1.o.c.c. provick:s : 1sslleS o·P £0-.cJ ·tned by_ J C>CLj :::- ...... . 

~ when incd ~Y ~u"i ~-- be wr&ived ., Jn .. cwy ccuc:) Nhd+)?r . 
. ~ fY\ISd0fl~Jecwor or. ~lD'1y 1 0-- 1Yi~l Jun.,l fnm/· k .woJvecf . 
:bj.+he. Co{)~l of +be o\efenclMf. Ck\cl_ ·fhc_8We3 o.-·l-br.oey 

. . . . . ... :et<eressLG~ .. in_ op:;o G:ur+ o..nd. enkred oo .. ·fhe_ m·>nLd-es 

: o £ . :Yhe .. ecudo ... Ot~r~ise Jhe ·I &sue of' .. ~t _.muSt .. be ... . . .... 

. hid ~ -Ire. 0ont: Cshkv, &.kke), Yc.ra N.w,2dBl'l,(l'ti3). 

; .. .. ;;> ] " The impodanCL oP .. b~Vln_j _j~ +ocvl .wcuvers _ . ... __ 
... :.ufflcmct:hvely e~P"~ on ·fk record. becc:meg etp~eo+ Nhen .... 

;+be_ :hicJ Ccucb .ro\e.jr) o..pprov!~ SuG.h (A Wcuwr . .iS .Cons! de-ed.,_ . 
. .. +.The respons\.bd i+y . o.f Cll :i-hcv\ .... Courf rn fuis OJ~. LS h'\lo-~.hJtd ... 
. ., First, ·the CQd f'()\JSf GUCt:rtOv!V). whether DC oot the def£nJaots .. 
_ .~vry ·hioJ .WCilVff r~ et \Jo~ uotw-y J.knowlnj ; {).1()0 :jnffiU i 3enf .... 
. ,c\ec\~\oA _c\ooe _ vvifu so{t.i<.Jet1t. aWClC&oess _ q.f fbe relevant 
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clrcuM.Si-CLI'1® Md I~ ke\y Oofls9u~ ~ 11 (o+cde. v J\(o.o?,J 

. 35"3 N.w .. 2d ·7t..f8 , (!o;stf) .. 
3] II I+ ·~s oJso +he. ·-\no.J CourtS r~~ b, l i ty ·-\-D 

jeoJOQ)Iy prtr£-Ne. +he. r\5\r\t ·tv 1ncd by Ju~ p • A -hied 
c.cvrt 0hoo\d no+ OvLLfo rro;t r mlly o.ppuve j~ tn~ \ 

IC ) ~ 0 · C S . 2 35" 7 c.fB «.J 0 8 WCltVtrs. . .. hk \L krao ) 3 N.rJ. zcl . ) . l/ 
tl] Vpon exCLm.IY\CL-~n of the JM. ds )2o\l 

Pr-e1ncd Con wen CSL n1lflSOipt L A -3 J J I one \t\1 i u Bnd 
: \ w~ i'Oier o.ddr~ by the Co.>rf cxs to the. wCA:1\ter 

o p SvC~ .Cln ·,()\{fo\ctk reht >nor docs .the record or 

: sh?u.kd)\Qo reveo..,\ fu1J +k wct.X'lcr wa.s <A voluntct((,( J 

·know~ 1 Md en telli~ent- o\eds\Dn done w\th so·~·Lo~eat­
i awareress · o ~ +k re\evCLnt elrcumSrat~~' 0v11ol li kBly 
: CoAseGjU~~ ~~ 

5] A+ +'he. .. ill.n L{, 2o 1'3 Post Cov)'~i oho() ~n~ 

T~tsrnor'\y wo.s . gl\tef\ It\ r~wds ~ -~·,s \~sue; cvd 
j;\_- Di,sl "(;+ ()_ I \\Jes +vr\S . ccue ,\)\_ -. ~~~.·t-. 'tV\C . .Jn l.CUfT ~~ ... .. . 1~ . rne uc:u 

. \1\\ ~ &tc~b~j 1

• 

·THt CoueT : The ~ wcJd re-f\ec~ ·rhcc~ \ 
· behe.Je +he. Ccur+ did dtscuss ·Yhcd-. ~ut llie cerord 

\J\(t\\ spco.k ·\h-,}se\£p \I [jGLA ,l-1,2013 Post Cof\Vi0~0") 
: -rr~r ) PGl3e ~7 Lrres 3- a I ] Cemp)us~~ Qdcled) 



•·· . ·- . -· -·-· --·~·" 

... _]t .. S0~t -~o _ J~ Regor-d'\5 
. A~t0t~ ~o[ .Co..nseL ..... _ _ 

.Io ........ . 
(p_·J... . .. -rl. I 'A. ~ .~.. one" d' r , t~" (' . LL -- 1._ ~rf:' ___ L. .... , .. . .. -..... In<::. 1:-.. \j-UJ ~~- -p:Y-1)0() Q~t .-rne.. lL~nVe. 

.. : O.SS1Stcvn&. 0 r_ CoJD~ \est: r<:qWcfS ·tile detend.M} ... ±9 . 
... .es~a.Jo\\&n. a. reosoro.b\e prok:ali)l·rty +haJ ) .wt +br . 
. , Cru1sels un proR5slof\cv\ errors 1 the res0I·Lof +~ . . .. 
.. . ptPCQQ!tl~_ww\d. hrute_ been d\·t@m± 1 and. +he d~fJ.a/aa+. 
_ .must .po~n+ a.d-. ~·d-h .speci .f~+y how artd. -W~- fuGVI _ __ _ . 

. Covn~l was. ir\CoMpe.\eot- Md tbe pm~bk: d1.f~t 
: r@\-t., -. . ... . . . --

-- ..... ~ _ ] ] At _the,. ~ . 4! 2e>t3 ... PQSt ... CoovLv.b<?n heanY2J' ... 
. Mrj.,_Thompsco. (3a-v:e __ }he .. -~llC?hl-~?J .. ceason ~~c ~'WGY\let __ _ 

.; of 0u"1· \O~L ~·- . _ . .. _ ---~- _ -~- __ . . ..... 
. . " .. L .. Jh9v()h+ .we .ha_d a. bel-kr chM~ +'\:) W)rL_of_ .. 

(VSu.l~q the dehn .I hro k 0.. d.,dr ~ I J-h~ fo 0. Jvllj . 
.. "The_ ·tad.s are tf>'~ to Come ou CLnd. 1J0 nnw yru ... __ 
: o.-rry .. +~ose.. ·f'u.c~s b #-cd- __ ole£n.\·\)o() .Md. I ±h9 h± _ . 

. . CA <JQ~je ... wcu\d Of02ty_·H16m. be.l-k .. ·±tarl __ Q J.v~.-Wovld. .. ~·· __ .... 
. . {jClll Y 1 2013 Prot· C1nvio\·)'Q" YCtr\Scr)pi- 1 Pa5eJilf l-iaes l-:-5] 

8] .·~Tried by Ju~ is ·\'he normcJ CUld) .wi+h .occas;aJCJ _ 
ex~crhw l jbe_ pre~alk mode of" dlspoS''05 .or _issva~- .. . 

. ~.of·~Q0t .... ·ln .. crim·,na.J ca:t:S o.Jso'\Le ... the. gra.de o.Pft2i±y ....... ... _ . _ 

.oF~. Jn Such -~--+he \JGtlue _(l{)c) app{bpricv~ 

d' :Jv~ lnoJ ho.ve ~) es+aHishcd by lory) . 



. exfX7ienaL , Gtnol are rrot 1o be dm\ed. Not on ~Y 

. mus+ #e r~~t o P the accusct:l ·to ~ in eLl . by a 

. (Droh+u·h'cta/ Jurtf be Jecdously preserved 1 bAt +he 
ma-·l()knctna_ ot the Jury ru a_ Pa.cf -Rrxh~ Wy ·,n cnm·i«AJ 

.cases ·, s of such lmpcrl-c~naL 011J has such oc plaa..1n _ 
oor kdihon.s 1+ro-tJ ~ce.. o.ny wc.UVet CLU1 become e-/Jecfw-e.) 
_ +he &niXJJ f or 3DYEmmetJf Ccunsef arJ Jhe_ .scwo-h'ofJ o .f the 
eour+ .. m-v~t be: held 1 ·,o adct'i han ·fD +he. e1<~ . ancf 

• ·~n+eU<3.enl .consen+ of +k dre~dant., 
11

(Stak. v .. l<moz}, 353 

N.w"' 2a "7C/8 
1 

(fCJSt{) _ _ _ . .. _ .. _ 

l1] " The. . Sb<·th_ Amcncimet1f +o -fhe Uy,;Jcd 3ta;,k8 
, CoAs\\-h:>hon; 0-fp\lc.o.lo\e -~ +he. StoJes +h~h ·+-'he 
.Juyfea.nth A:meodrrerrf r requJ;res fhaJcle!eod(U)hS Qec~ 
ot SeriouS CnrYt:S be a-f+ordc:d +he. raht ·to Q +ncJ lcJ'j .. 

. J\J~. The. purp25e. of +he <Ju~ +nJ. iS ·to preven+-. 
_; 8o\Jern.o--en+evL oppre~\Df) o.nd wb ltrCU?-/ law ~&-malt 
.. ··-~- rlfj\y\-_ ... k \0e +n'ed bt ones PetYS . is wnd Ctrffll+oJ 

+o the ~enccw syshn oT Jus-t~ ~ CM1 inashm& 
so.R.80vU£J o.acv1nsl +he eorrup+ or over:z&lous. P~cuior .. 

. evtd a.~wC\3+- +k eompla4()+ J biaa=d , or eccen-lnc.. 
Jo~e .. " (Stak v. krcwz.) J 353 f\J.w.2d 7cf8.~CNs4) . 

. ../o] t-\Qd ·,-\-_ no+- ~ fbr NV. thompSo'l:S lne~~·~ 
· l woutd. hG\;ve been Seecved the inv!olwk. r~ht .. ±o o..- ·\nevi 

. 'o.j ~u~ ) ··-\1-e normcJ Mel prefPAYr:d mcde oP faci-

. ~Y\cl\()g~ fUrthermore.~ (Y)\1 Cbnsh +u·h\oncJl .. ri (:;lhJ- -lli be 
rJ t4) U 



. mec\ by 0\. Jvry of };J peen) woo\d h~ve &Mes(ULrdd 
~srum+ the CorNp} or o\'er~lous pros e:otDr ) or Q8ctW} 

the eomplcl/to+ ,·b\(J.):'d ) or eccerdncJudge. "The voJv1e 
. cund OJpfXlfY'i~ o} Jury -\nQ;\ \rave ~ es-hblrsheJ 
:b.; loneJ. exptrletJCQ_ ., GUJd o.re ncf 1-o Ice denied:' 
, (§\-cv\i V .. Krollz)) 353 N.V\1,'2J lt./13) (198l/) 

K~ 
II] f-l+ +he JCL.() 4, 2ol3 Prot Convriohr.Y) ~ea£)\5 

-testimony was 3\\len fucct M1. lhompm pro~ +o 
Q ten0h -hicv\ w·rYhou+ the ~g~uaskd diSCo\laLJ; 

{JCu1. 4, ~13 PaSt Co11viG·hon -rrcu,~cnp+- , Paa-e L/o /it/e) tj-7; 
.• avnd Ofj0-1n cJ-, Po._~'£_ 4a L;()es '-/-1~]) relyi~ only on a._ 

No.,rrGGhve Pol\OL r.ep:>r+ ... +o c;Mde ·1o the prepctJcchon 
, at Q c\®se, ._ [ Jo..n Lf, 2oJ 3 PaS+ Con v·1ohon ·-rrGUlSO~ 

1 
Pa.ge.. 

, L/t.f LtYJe) (a-to]. tJ+'eciveY, 1 wets derr1ed m~ .. 

:ConSn hb~t r~~}rvt . .-\9 -+te e·~\e-eJV'e ~~s ~ o .f 
. CoLXJ8d ets . M,r, Thomp5tY1 was no+ in a.posl hrxl +o b::. 
.GJo\e lu prq:u1r ·~ Q p~ de~o FVr·thffmore .1 

. \n CLn Op·,n\un .ty S~ ,J.. \t was hdd ·#tcJ-

. I(().._ prosect.thY hctd +k ecno+dub\:>ra;\ du ~. +o \)'o lun}eer 

. e;<culp~to~ 0\Q:~ +o the de~se.. > ~'Vhivh duty was 

. soY erred ~ Q 8t (L()Jo..rcl Ufldrr rJhich CxDJi fu f>'tY\Cd 

. error wou\d toe Com(Y)·~Ihl i P evi def\OL om; Hed by Cl 

.pnJsecufw ~led reGtS:>.1cJ*- doJo~ oJsou+- 8w 1+. 11 

(US v. /13uc;~)) 'iJ7 u.s. q7 Ctct?&) . 
(S) 



___ .. _ . llJ .TOe ~uaskd _ ct1SCo\fcty was ·tor.aJ.l of 
J-\e.CLtLdfo .. re~cdtn5s. -taken :+hro;ahoot _ ·+he ·~nvest3cv.bla0J ... __ _ 

.... l.o. -lutc~.J, +aleo .on Vaf1bus o\~ and __ hroes,,ali. _ __ 
. of V\Jhich.~ -~lk<A>t~'_&:~;rudx~.s a_dclecl)___ ............ __ . 
, ... r5] It Wheo ev-idence.. is. exc.wded ,+be piY1Ci(X~J _ 

... .ques·hoo is whelhr:- ~ J'l+ed evi~ c~a. 
. : reasonab\e doJbt ~+ di __ oof- o#1trhr'1se e-xist .. _ . ... . 

..... CL\S v Aeurs), Yfl7 __ US. ()[}, CICJ1~)_. ...... . . . ................. . 
_ .... ... . . .. - : _ .... 1~] ''_The ___ cea+ca.,L .pur~ of' a. Cdro1nGtJL _·fna.~L JS .. -fo __ 

_ .... deade ·+be :Pa.dua.J. 9.ues±tm .of fhe d&:aJaafs_ lno~ 
.. :or. -~~H-,.Md. fh)('(X):ks Public ves~ .. f6r the ... CfimlnaJ 

.. P~, .. bf ftx:illl~ 011 +be urdtrl YircJ- fluroess of +k .. 

. . _ tno,J.Il. ( Ncxlef v. UoiJed Sta,k4 }1 5Q1 U.S.l 1 _18.;) _ ttttl .L .• &/_ ..... 
__ ____ .; !id35 ).lJl ... S1.Ct .... .L8dJ 1 .(/'1~5_)~. ---·- .. ----·----------------------·----~----------

. .... .. . ..... ··.··· .. rs]JQ pci•n+ sp::c;.L(,Qt~ k bow a.nd wh&e.. ..... . 
. rua.J CounseL . was lt1CompeAe1t _ cwd_ :fhe proa:Jde. _ _d,{ffrtnt .. _ 

...... _ .. resolt .. ,.l .. rerew.+he ~uem::nl-.s ... mcJe .. _be~ the .. 
. .. . .. ___ ........ Oishid- Cruet on . Drred .. exameno.;hro .\ L Jan '{ 2QI3 . 

. ... . PaS\- COnvlvh\);) VMcSen'pf ) ~a3es d. 3 ~Q(o and ~qw,o a.J_ . 
.. .. . ..... . . : &5es 5H4]) +he prJ:u.b!e. d;,~t resu!t.Jx~~-

___ , .o,. __ ·FCL\Y. ~cJ, o..nd . b6~- in ~- p.JS1 bm ·b ,orqxtfX:: ·f1~ 
.... c~ .. prnpec. _defense fuaJ:. cOld hoJJ£_ very.wdL established 
.. .. :fm£ona.b\e d.o0bb.. .. .. . . .. _ . . ........... . 



-- ...... -........... -....... -·- ............. -- --- .. ·m.~- ........ ····- .... ... ... ... ....... -- .... --
. __ _liP J AJ -±:he._ jan _Y_, 2913 _ Prot. Coo vi c;hq, H.ecwrz; 

_ .. ___ , testJmQ(I'I was ... g-1\tfu. ·1r1 regcvds. ·fo ~ Comp.L01at ... .. 
..... .. .. . ___ ........ :~\ed .... ~CYJ'ffit _ .Scott. __ Tborop.)on ___ w·, ±h. ___ .tk ... CJiSctplJocvy ___ .. .. . 

_ ... _ ..... 6oMcL ofJhe Supreffi£:?. Ca.){± oC No.Jh Oo.-k~o~8- a.ne} __ 
...... (1.() _ lnvetS·~cJJ'<:xl .was .. bctndk:d by ~& lnqwry Commilke 

.. Norfhecestof -Vhc.Stcd'( Wr: fJSSDcicd-ibn D (' t\lorrh .. cukol-a ... 
.. ..... _ __ _ .LJ.GVl.4., ~13 ~o~t _wAV!vhotL -\rans(()rt_ ) fXl$es- q -15] .. ·fbe _ . 

.. ..... _ .:.V~~u~ ~;v:~~:: :were ~~essoo ~ . _ ........ .. . .. 
__ . _ .. ___ u CaonseJ __ ~ kd .. +o . keep --\Jhe.. ctroot. _ <AdequoJdy 

..... _ .. _ ...... ioformed as to __ his Je5avL "\9nts aad Jk .. st~fu:s. o.-F _the __ _ 
. ;crue..~- :Pa.A\ed. jo__fefurD .. +cterbooe. .caLls ~fom .... the. .. cHent.; .. _ 
.fcu\eJ __ f:q e?<pl~D ... rredncd_ fY'Clfters 1t, __ .flte __ eAkrJf-a:a.naa1t~ _ 
.Oet'.e~Y :to .. per(Y)'t·t .-fh?. _clietJf ·fa oJaJ:e _lafbrnx;-d da;sl_a'lS 

.. eoncern15---~- ·±nc,J ;. :f2k_led_ ·m .. CommU4'1icak. cJroy_t rn<A.t+ets 

··~-~·~,·.···· ±nt·_a.,sL'~o-h-1_ daJ~L-'r~~'5 ~-q~oli~n ; w~k ··~ .lh .. . 
: '-" Br1 _ n v _.. u::sn .. t) > ~ ,cL or~W1Se TwJeo 1.0 Q0T \1\Jti_ . 

. .. _ . {ffl<;n()CL\ok: c\'1 1;56(\CL ()..()d_ m .. proVide . o..dequcd-e. Wmm<-v1icahol) ,
11 

-~ . . An fJdmotJ ~ hoa was j ssued by :the ln.~vory Cornmitke .. __ _ .. 
. ....... _ ,_1\/od~east ... [sJa.n ~1.,4913 Past_Convich9n Ttaas(()0" 1 .. Pctf-J3. JJnes_ 8~~5:] _ 

. .. -· . i]]TVe .S·hxJe.~ __ o'ojeo\ecL, and _fk .. Court rulecL 
............ .as £Uow.c:. ... . .... _ . _ _ __ _ .... __ .. ..... .. . . 

: _ il ·n~L=: Cc:><J~T: .. we\~,. 1 JhiY\k .. ~:~s .5o1rs .to s.\rmw -the -
, svbstCUlCR... ·+ix: queS~lDn here 04ld ; f seetns fu me ·fo _ 

(7) 



1\ 

be 'rearxty d!rtl so I'm s~_,):)fey;n·,~ your otnec-b"cn ... 
I 8 J Nor-th DClko~~ Rules oP Evidence.. - r<de. 8o3-

: l+ecuso..y exceph'ons . ( mi crors FedcrcJ Rules 0 fEvicknOL -1(01-e.. 803) 

Federavl f?LA(eS o t EvidonOL 
Ar-hcle VII f-1-earSCA-y 

.. tiule. 8o3 - E~cepf>'ofl5 -fu fhe_ r<ute ffr:p;i()S ~ Hearsay­

. r<~o.rd l-ess .. of whcthr flY= Oedo.raot is Av(ft,i lcclole as 

. (A w i -h::.ss : 
8) Public f<eeords - f.l reeord or o±uJerreo± s) P 

a Public o·ffi<{L_ 'if : ( emph~l) added) 
fA) d- sets out: 

_ (i) +he of~w achvifieS ~ 

Ci;) Cl m0vU-er observat wh; le under (.L J-ca~J duly 
1o rep::>r+ ) bul not 'indodlnJ , lA Gl.. Cvim·1("\(A,I c~) 

. CL ffiCl~ obStiVed by laW en41rOLmen+ ~oe\ ')or 

(i i'i) I a a Civd Case., or Q50v\(lS+ ·-Yk 5o\ft:r(lmen+ If\ 

o .... · CriMiAoJ Case > fac1uG\<} £och"[js Gum. V\. Hja.tV 
. authorized iovest13CL\)oo 0

) GUtd (emptilli.5 o.ddectJ 
( 5) neti+Yr fk SovrCSL o~ ln·hxmC0t'on nor o+k-
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 IN THE SUPREME COURT 
 
 STATE OF NORTH DAKOTA 
 
 
Matthew Swearingen,  ) Supreme Court No. 20130319 
  ) 
  Petitioner/Appellant, ) District Court No. 36-2012-CV-170 
 ) 
 vs. )  CERTIFICATE OF SERVICE 
      ) 
State of North Dakota, ) 
      ) 
  Respondent/Appellee.  ) 
 
STATE OF NORTH DAKOTA ) 
     ) ss. 
COUNTY OF BURLEIGH  ) 
 
 Thomas Glass, the attorney for Defendant/Appellant in the above action, hereby 
certifies under N.D.R.Civ.P. 5(f), that on December 13, 2013, he served the attached: 
 

Supplemental Brief 
 
upon the following person(s) by emailing a copy of the same to: 
 
    lwolson@nd.gov 
    Ramsey County States Attorney 
    524 4th Ave. NE, Unit 16 
    Devils Lake, ND 58301 
 
 
 
     
 
      /s/  Thomas J. Glass 
      Thomas J. Glass (ND ID# 05882) 
      418 East Rosser Avenue, Suite 102 
      Bismarck, ND 58501 
      Ph. (701) 222-0903 
      Fax (701) 222-0986 
      tjglaw@midconetwork.com 
      Attorney for Defendant/Appellant 

20130319
                  FILED 
    IN THE OFFICE OF THE  
CLERK OF SUPREME COURT 
        DECEMBER 13, 2013 
  STATE OF NORTH DAKOTA




