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L. LIBERAL CONSTRUCTION HAS NO APPLICATION TO THE
COURT’S DETERMINATION OF THE ISSUES IN THIS CASE.
Saari relies heavily upon the concept of liberal construction in his

arguments. and contends that this Court has recently “reiterated” the rule in

Zueger v. North Dakota Workers Compensation Bureau, 1998 ND 175 ¢ 12, 584

N.W.2d 5330 (N.D. 1998). Saari’s contentions should be rejected.

In Zueger this Court was construing a statute relating to false statements
[N.D.C.C. § 65-05-33]. This is not one of the situations enumerated in the
Attorney General's Opinion (95-08), i.c.. vocational rehabilitation, permanent
partial impairment or aggravation. wherein it would not be a retroactive operation
to apply the amendment to N.D.C.C. § 65-01-01. See Appellant’s Brief pp. 12-
15. Accordingly. Zueger does not stand for the proposition that the rule of liberal
construction applies to permanent impairment determinations after August I,
1995. the effective date of the amendments to N.D.C.C. § 63-01-01.

In addition, Saari’s reliance on FEagle v. North Dakota Workers

Compensation Bureau. 1998 ND 154 € 7. 583 N.W.2d 97 (N.D. 1998) for the

proposition that permanent impairment or rehabilitation benefits vest on the date
of injury (contrary to the Attorney General’s opinion) is misplaced. In Eagle.
there was no dispute as to which law applied to Eagle’s claim. Therefore, it is
inappropriate to read Eagle as an affirmation that the date of injury controls “all”
benefits and provisions under the act. There were in fact no changes in the
vocational rehabilitation law between 1992, when Lagle was injured, and 1993

when the Bureau initiated vocational rehabilitation. Sce attached 1991 and 1993




versions of N.D.C.C. § 65-05.1. Theretore, there could be no consideration of
whether a subsequent amendment to the vocational rchabilitation law could be
applied to Eagle's claim. It was not until 1995, when changes were made to the
statute at issue in Eagle, which the Court simply notes, in footnote 2 of the

opinion. The Court made the same rcference in Baldock v. North Dakota

Workers Compensation Bureau, 554 N.W.2d 441. 443 n.3 (N.D. 1996). and

noted the 1995 law was not before the Court.

Accordingly. under the rationale of the Attorney General Opinion. and due
to the fact that there is no ambiguity as to what the Legislature intended as to
application of N.D.C.C. § 65-05-12.2 (1995), the rule of liberal construction has
no application to this case.

IL THE LEGISLATURE CLEARLY SPECIFIED THAT N.D.C.C. § 65-

05-12.2 (1995) APPLY TO ALL PERMANENT IMPAIRMENT

AWARDS DETERMINED AFTER ITS EFFECTIVE DATE,

REGARDLESS OF DATE OF INJURY.

Saari argues that subsequent legislative direction supports his claim that
the date of injury controls entitlement o permanent impairment benefits, citing
N.D.C.C. § 65-05-12.2(2) (1995). Again, Saari’s argument should be rejected.
What Saari has done is isolate only one portion of the 1995 permanent
impairment law which changed the rate at which benefits are paid. Such
argument ignores the explicit legislative pronouncement on the effective date of
the statute. “This Act is effective on August I, 1995, for all permanent

impairment awards determined after July 31, 1995. irrespective of injury date.”

[S]



1995 N.D. Laws ch. 624 § 3 (ecmphasis supplied). [f this dircctive is not a clear

cnough, the legislative history provides: “The effective date in Scction 3 makes

the bill applicable to all awards for impairment determined after July 31, 1995,

regardless of the date of injury.” Senate Industry, Business and Labor Commitice,

S.B. 2202, N.D. 54" Lcg. Sess. (January 31, 1995) (testimony of Julie Leer).

I1I. THIS COURT HAS EXPLICITLY REJECTED AN ARGUMENT
THAT THE RIGHT TO PERMANENT IMPAIRMENT BENEFITS
VESTS ON THE DATE OF INJURY.

Saari’s attempts to distinguish Gregory v. North Dakota Workers

Compensation Bureau, 369 N.W.2d 119 (N.D. 1985) ["Gregory [”]. becausc it

related simply to the rate at which permanent impairment benefits are paid. and
“not the vested nature of Gregory's right to™ those benefits, and contends his
position “docs no damage™ to Gregory [. Saari’s arguments completely ignore the
respective positions taken in Gregory 1. and the points argued therein.

In Gregory [, the Bureau argued ““the general rule™ that the right to benefits
“vest on the date of injury” and this rule applied to permanent impairment
benefits. Gregory I. 369 N.W.2d at 121. In making this argument, the Bureau
“relie[d] on caselaw from other jurisdictions to support its position that the
‘general rule’ is also the law in North Dakota.” Id. In addition, the Bureau in
Gregory [ made an impermissible retroactivity argument (similar that which is
made by Saari in this case). Again, this Court rejected that argument, stating:
“To the extent that other states have determined that impairments arise at date of

injury. those determinations further their particular workmen’s compensation

\¥F}



statutory schemes and legislative policies. They are not binding on us. . . .
Therefore, we conclude that permanent impairment awards are to be based on the
rate in effect at the time the impairment is determined.” Gregory 1. 369 N.W.2d
at 122. Although it was simply the rate at which permanent impairment benefits

were 1o be paid that was at issue in Gregory 1. this Court heard and addressed

arguments on the issue that the date of injury controlled entitlement to permancnt

impairment benefits, and rejected that argument.

Now, some 13 years later, the positions are reversed. Saari makes
precisely the arguments made by the Bureau in Gregory I, which the Court
rejected. and the Bureau makes the arguments presented by the claimant in
Gregory 1, which the Court adopted. Therefore, in no way could this Court now
hold that the date of injury controls entitlement to permanent impairment benelits,
without “doing damage™, and in fact. overruling. what it said in Gregory [

IV. CASES RELATING TO APPLICATION OF STATUTORY
AMENDMENTS TO CLAIMS FOR BENEFITS OTHER THAN
PERMANENT IMPAIRMENT BENEFITS ARE INAPPOSITE TO
THE ISSUE OF APPLICATION OF N.D.C.C. § 65-05-12.2 (1995).
Saari cites numerous cases relating to retroactive application of statutory

amendments as supporting his position herein. Importantly, none of these cases

relate to permanent impairment benefits. This distinction is important in determining
whether a statute is being applied in an impermissibly retroactive manner.

First. Saari cttes a portion of the Attorney General Opinion (95-08) relating

to retroactivity as o aggravation cases. as supporting his position. See Appellee’s



Brief, p. 25. Again, as the Attorney General Opinion points out, it depends upon the
benefit at issue as to whether an amendment to a statute may be applied to
subsequent determinations.  Aggravation cases are one of thosc in which the
Attorney General noted that application of the amendment to N.D.C.C. § 65-01-01
would be permissible. Sce Appellant’s Brief, pp. 12-15. Therefore, in considering
the language of the Attorney General Opinion, one should not take a single sentence.
out of context, and apply it wholcsale to all benetits awarded under the Workers
Compensation Act. Rather. the Court must look to the type of benefit at issuc in
determining whether statutory amendments apply to the claim.

In Jensen v. North Dakota Workers Compensation Burcau. 1997 ND 107,

563 N.W.2d 112 (N.D. 1997) the Burcau issued an order finding Jensen had been
disabled by a significant worsening of his work injury as of 1985, but determined
Jensen could only be awarded disability benefits retroactive to thirty days before

Jensen’s 1991 reapplication for benefits. Jensen. 1997 ND 107, ¢ 13, 563 N.W.2d at

115. The Bureau’s order was based on the 1989 amendments to N.D.C.C. § 65-05-
08 requiring that claimants “reapply”™ for disability benefits, and providing that
disability benefits could only be rcinstated thirty days belore the date of
reapplication. Id. at 9 6: 563 N.W.2d at 113. The 1989 legislation stated that “the
provisions of this section apply to any disability claim asscrted against the fund on
or after July 1, 1989, irrespective of injury date.” 1989 N.D. Laws, ch. 770 § 1;
N.D.C.C. § 65-05-08(5) (1989). However, the Court ruled that the 1989
reapplication requirement could not be applied to Jensen. because the Bureau's order

found Jensen had become disabled in 1985, and his right to reccive disability



benefits had vested at that time. Jensen. 1997 ND 107, 9 11-12. 563 N.W.2d at 114-
15. Thus, at the time the order was issued in 1991, Jensen’s right to receive past
disability benefits for the period from 1985 to 1991 was an “immediate or fixed
right” that “did not depend upon an event that is uncertain.” Id. at 4 11, 363 N.W.2d
at 114 (defining “vested right™).

The rationale of Jensen cannot be cxtended to this case. In application,

N.D.C.C. § 65-05-12.2 does not reach back to deny past benefits, but instead affects
only benefits to be paid after the statute’s cffective date. The statute is triggered
when. after the statute’s effective date, a claimant is evaluated for permanent
impairment and it is determined that thc claimant has sustained a permanent
impairment. Jensen is thus distinguishable as it involved an attempt to deny past
disability benefits, based upon a later enacted statute. Conversely, N.D.C.C. § 63-
03-12.2 affects payment of future permanent partial impairment benefits which are
uncertain until an impairment is “determined to be permanent” aficr an evaluation is

conducted. Gregory I. 369 N.W.2d at 122. See also Sprunk v. North Dakota

Workers Compensation Bureau, 1998 ND 93576 N.W.2d 861 (N.D. 1998) (leaving

open issue on which date or statute governs entitlement to permanent impairment
benefits as issue need only be determined if an when claimant reaches MMI and an
impairment “is manifest and determined to be permanent.™)

Similarly, in Gregory v. North Dakota Workers Compensation Bureau, 1998

ND 94, 578 N.W.2d 101 (N.D. 1998) [*Gregory II"']. in avoiding an impermissible
retroactive application of N.D.C.C. § 65-05-09.3, the Court held there was a “valid

obligation to pay disability benefits as long as Gregory remained totally disabled.”



Gregory 11, 1998 ND 94 4 29. 578 N.W.2d at 109 (emphasis supplied). In finding a
“valid obligation™, this Court looked to prior precedents, and in particular, looked at
the “continuing™ or “ongoing™ nature of disability benefits. See Gregorv II. 1998
ND 94 « 30, 578 N.W.2d at 109. The Court’s decision was clearly based, therefore,
on the fact that an injured worker was “‘alrcady receiving disability benefits™ which

resulted in the expectation of the continuation of those benefits. [Id. ¢ 32, 578

N.W.2d at 110.
In contrast, there is no such “expectation interest™ or “valid obligation™ to
pay permancnt partial impairment bencfits. Prior precedent as to these benefits

support this position. In Tooley v. Alm, 515 N.W.2d 137 (N.D. 1994). this Court

approved the Bureau’s interpretation of its administrative regulations and N.D.C.C.
§ 65-05-12 to provide an evaluation for permanent impairment only if the injured
worker is at maximum medical improvement and there is medical evidence of an
impairment.  Tooley, 515 N.W.2d at 142, Thus, an injured worker has no
“expectation” of receiving an evaluation, much less an impairment award, unless
and until maximum medical improvement is received and there is some evidence of
a permanent impairment. Indeed, how could Saari have such an “expectation™ when
his own physician noted he did not even believe a permanent impairment would
result! (App. p. 29) Therefore. applying N.D.C.C. § 65-05-12.2 (1995) to Saari’s
claim would not be an impermissible retroactive application, as there is neither a
“valid obligation™ nor “vested right™ to permanent impairment bencfits.

Finally, Saari also cites Heddon v. North Dakota Workmen's Compensation

Bureau, 189 N.W.2d 634 (N.D. 1971) as it relates to application of a subsequent



legislative enactments. In lleddon, the Court looked to whether applying an
amendment to N.D.C.C. § 65-05-09 requiring weekly compensation benefits be used
to defray cost of nursing home care to Heddon's claim would be an impermissible
retroactive application. Id. at 637. In holding the statutory amendment could not be
applied to Heddon's claim, the Court relied upon the fact that there was no express
declaration that the statute was intended to be applied retroactively. Id. at 637-38.
Accordingly, this casc is distinguishable from the case at bar as the legislature has
clearly indicated an intent to apply N.D.C.C. § 65-05-12.2(1995) to all permanent
impairment determinations after its ef{ective date, “irrespective of date of injury.”
1995 N.D. Laws ch. 624 § 3.

V. THE BUREAU’S HAS CONSISTENTLY APPLIED THE LAW IN

EFFECT ON THE DATE OF EVALUATION.

Saari alleges the Bureau’s application of N.D.C.C. § 65-05-12.2 (1995) has
been inconsistent both internally and in the Bureau’s representations to the Court.
citing Tooley, 515 N.W.2d 137. The Burcau believes it has consistently applied
N.D.C.C. § 65-05-12.2 (1995) to awards of permanent partial impairment. regardless
of date of injury or date of maximum medical improvement. when the impairment
evaluation has been conducted after the effective date of the statute. In addition,
Saari’s argument is based upon an incorrect rcading of Tooley.

In Toolev. this Court considered whether the Bureau must notifv _claimants

of both their right to permanent partial impairment benefits and a form wherein the
claimant can request an cvaluation for a possible permanent partial impairment

award. The Court held that there was no affirmative duty to notify a claimant of the



availability of impairment benefits. Tooley. 515 N.W.2d at 141. In addition, the
language quoted by Saari in his brief regarding the Bureau’s interpretation of

“provisions” is taken out of context. What the Court was approving in Toolev was

the Bureau’s interpretation of the permancnt partial impairment statutes and its
regulations tor setting of an cvaluation for permanent impairment. There was
nothing discussed or at issue in Tooley regarding what law would apply to govern
entitlement to permanent partial impairment benefits. Indeed. the Bureau’s position

on this issue has not changed since the Supreme Court’s decision in Gregory I,

wherein the Court held that it was the date of evaluation which controlled the benetit

rate to be applied to a permanent partial impairment awards. Since that time. the
Bureau has consistently applied the law in effect on the date of evaluation. with the
exception of thosc claimants which fell within a Bureau directive. (App. p. 16)

Saari’s counsel primarily utilizes a letter from an analyst dated May 22.
1996, as evidence the Bureau has applied the law in effect on the date of maximum
medical improvement. (App. p. 24). However, said letter was simply a response to
correspondence from Attorney Steven Schneider of May 6. 1996 (App. p. 25), which
asks the analyst to confirm that the law in effect on the date of maximum medical
improvement will apply to that claim, as the evaluation date was June 12. 1996. One
letter. simply responding to a specific request, albeit poorly worded, does not make
the Burcau’s entire application of its directive inconsistent. See also lctter of June
11,1996, to a the law firm representing Saari on an unrelated claim, App. p. 17.

The Bureau’s application of the “new™ permanent partial impairment law,

N.D.C.C. § 65-05-12.2, is consistent with the clear intent of the legislature that the



statute govern “all permanent partial impairment awards determined after [the
effective date].” 1995 N.D. Laws ch. 624, § 3 (emphasis supplied). This is the same
language incorporated into N.D.C.C. § 65-05-12 after Gregory 1. In Saari’s case.
although after-the-fact the Bureau has stipulated that Saari was at maximum medical
improvement prior to the effective date of N.D.C.C. § 65-05-12.2 (C.R. 116. 121.
122), Saari made no request for an evaluation date prior to that date and therefore he
did not fall within the Bureau directive.

It is unclear what Saari intends to accomplish with these arguments. as
legally, they have no significance on whether the Bureau may apply N.D.C.C. § 65-
05-12.2 (1995) to his claim. It would appear. therefore. Saari simply seeks to cast
stones at the Bureau for his own failure to take advantage of what was a
magnanimous gesture on the Bureau’s part.

CONCLUSION

The Bureau respectfully requests this Court reverse the decision of the
District Court, and hold that N.D.C.C. § 65-05-12.2 (1995) may be applied to
Saari’s award of permanent impairment benefits as the same was determined after
the statute’s effective date.

DATED this 13th day of January, 1999.
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jury, and fwmher pravides that the mer .
ment to this section :5 retroactive to July L.
19%];.e 1989 amendment of this section ov ser-

Source:
69, §83: 1 s ' e
s 55 purs

Effective Date. . N vid
The 1991 amendmeat of this section by sec-
tion 35 of chapter 714, S.L. 1991, _b:-ca{ne ef-
fective July 1, 1581, pursuans: o N.D. Canst..
Art. IV, § 13 , -,
Section 77 of chapter Tlt.

Assembiy. Pursuant o
- section was printed o
hurmomize and pve ztfect 0 the changes
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-05.1-02

made .n sect o~ @ of -napter "1 sSL 889
ni section 33 of .naprer 59 SL 1asg

leulauon of Earning Capacity

he workers average week:. ~armings at
wie me of he njun constitute i reasotaple
formu.a tor caiculaning earming capac:ty
Smith - North Daxota Vorkers Comp Bu-
(™ 1989 447 NW _d .30 decided prior to
t .989 amendments o -his ‘hapter

t _-lnjurv Earmng Capacity

The purpose 1t a - ocationay ‘etraining : ro-
gram 15 to suostanuatly renabiitate a
vemcer w his pre-injury SAITUng capue:ty.
& th v. North Dakota ‘Workers Comp. Bu-
r 1989) 447 NW 2d 250 deciged pror o
the 1989 amendments to this chapter:,

A claimant :s substantially rehabilitated if
he can be emploved to wathin ten percent of
b ™ re-injury earning capac:tv, 30 that h= ig
il upon compietion of tqe rewraining 2ro-
D 1. to Se empioyed at least at ninety per-
cent of his pre-injury earning capacity. Smith
v. North Dakota Workers Comp. Bureay
‘I“W) +47 NW 2d 250 decided snior w the
(€ amendments ©w this zhapter.

P pective Application of Amendments
to Chapter.
As SL 1989 :hapter 771, amending and

™35-05.1-02.

L. Appoint a director of rehabilita
necessary to fuifill the purpos

>

Cooperate with such federa] or

WORKERS' COMPENSATION

reenaciing portions of ‘hus cnapter did noe
leari: .xpress an intent that the

ments  were to apply retroactively, the
amendments must be 1pplind only prospes.
vely. Smoh North Dagota Workers

omp Bur au (983 447 NW 24 _50 hold-
ing hewev.r -hat the dmenaments could be
considered n rder 10 fill 1 voig n the pre.
exisung egislaucn

Searchung ‘or Alternate Switable Employ.-
ment.

The workers compensation bureau reascn.
abiy found that the ciaimant #as not 2nntled
to rehabilitation benesits. where the claymant
Was aggressively searching for alternative
switable #mpiovment. and even though it was
not successtul. the search indicated zhat ahs
had marketacie sikiils. Olson v North Dakota
Workers Camp. Bureau 1988) 419 NW 24
394,

Collateral References.

Workers' compensat:on: vocaticnal rehabil-
tation statutes. 67 ALR 4th 519

Waorkers' comp-nsation: r overy for home
service provided by spouse. 87 ALR 4th 763,

Bureau responsibility. The bureau shall:
ton services and such other staff as
es of this chapter,

¢ Or state agency as shall be charged with
= Yocational education, vocationa] rehabilitation, and

job placement

in order that any duplication of effort can be avoided, as far as

[

is

Eossx‘bie. in any individual claim.

Make determinations on indivigual claims as 20 the extent and du-
ration of the bureau involvement under this chapter.

Enter into such agreements with other agencies and promulgate

any rules or regulations as may be necessarv or advantageous in
order to carrv out the purpose of this chapter.

- Provide such rehabilization services and allowances

as may be de-

termined by :he bureau to be most benefic:al :0 the worker within

the limits of this chapter.

Establish medical assessment reams, the composition of which must
be determined by the bureau on a case-by-case basis

. as the nature

of the .njury may require. for :he purpose of assessing the worker’s

physical restrictions and limitations. Th

e medical assessment team

must be provided the medical records compiled by the worker’s
'™ treating physicians. The medical asséssmen: ‘eam may consult the

worker s ‘reating physicians prior .o m
capacities.

the worker’s func:ional

aking its final assessment of
The provisions of section

65-05-28 do not apply to the medicaj findings made under this sec-

tion.

= Appoint ane or more vecationa! consultan:s. the dentity of which

must be determined by the bur

18

da

2au on 3 case-bv-case basis. as the

REHABILITATION SERVICES

ror - 5 3 ~s ‘he

nature of the injury mav requre. tor “he pumo:eaﬁdaigz_;;fsmal

worker s transterable skills, emplovment optllona d the physical

demand charac:enstics of thelwquers emﬁnzrng;z)mg 'hroixgh 1

under - o3 s : t

* ning whicn option availaole ' :  hrough -
g?;irrz;c'm% 4 of _ec-on 63-35.2-J1 w1.l enanie "he worker "o ret

to emplovment within -he physical

-esiriciion.- and .1mitations pro-

“ocat: sultant
vided by the medical assessment ream. The ~ocat:onal consult

zha!l 1ssue to
05-05 1021

TTioy L
Effective Date. . .
The 1991 amendment of this -éction by sec-
tion 56 of chapter 714, S.L. 198l beca{ne af
fective July 1. 1991, pursuant to N.D; .(,on_s;;.
Art. [V, 3 13, Section 77 of shapter T8, :.“.
1991, provdes this amendment s rewroactive
July 1. 1991
w”llht:xl' 1989 amenament of 'hus section be-
came offective on July 16. 19
filing, pursuan: 1o N.D. (:.‘2
Sect:on 7 of zhapter T71. :
i that the duties, responsibii
b::xe«ﬁ'uw available under the sct ippl}: co all
awards uf vocauional rehabilitanon services
made on or after July 1, 1989, FTESDECINY of
njury date. But see Smith v No-.':'z D.Tu'mg.;
Workers Comp. Bureau 1959[_4-“ N"\ 2
250, annotated under section $3-05.:-01.

Calculation of Earning C;pacinj.
The worker's average ~eekiy earmngs at

+rhe Dureau a report as oprovided 1in

section

the 1me [t= pjury on:sutute 2 reasonavis

fc liting warming capacity
;za Worxers Comp. Bu-
dec:ded prior 6
the 0=y amendments to this chapter:

Pre-lpjury Earmung Capax:‘xty.

The zurpose ¥ 3 vocatiznai retraining pro-
gram s tw supbstanuaily renabilitate 2
worker 10 his pre-injury sarmng capac:ty
Smth v North Daxota Workers ‘CqmpA Bu-
reau 1989 447 NW 2d 250 dec:_ceq prior @
the | armendments o this chapter-.

A siamnant (s substantiaily rehabilitated £
he can be empioved to within ten percent of
his sre-imjury earming capacity, 30 that he i3
able. :zon completion of the .’e::ammg. pro-
Zram, "0 be smpioved it least at :u:‘.etj; perr
Eent of nis pre-injury eami:ng capacity Sm:th
North Dakots Workers Comp. Bureau
11989 447 NW 22 250 'decided prior o the
'.:3&9 amendments o this chapter).

65-05.1-02.1. Vocational consultant's report. The vocational con-

s i t informa-
sultant shall review all records. statements. and otl}e:egiertmen
-ion and prepare a report to the bureau and empioyes.

must: L o )
. Eh?d;;:?frvt the first appropriate rehabilitation option by following

i i [ secti 63-05.1-01.
the priorities set forth in subsection 4 of ;ec.qu}i?.;é)g oL
b. Contain findings of why a higher listed priority. v,
propriate. ) ) L ) ate.
2 Deégﬁdihg on which option the consuitant dentifies as approp
~ the report also must contain findings that: 51 and the employee's
a. Identify jobs in he local or statew:ide job pool and ¢ 3
) : i 3 each ‘ob: L
anticipated earnings from oo ' and the
b De;*rxpne an approoriate on-the-'0p training program. a
" emr s anticipa ings: o
plovee’s anticipated earn ; . , o
c g:z‘écrfbe an appropriate short-term or .ox:ag-gel‘rmdrit;g;n;gg Zm-
~gram. the 2mplovmen: opportunities a:m_uc:p._te apon the em-
;iovee's compieticn of the program. and the empioyees
ted sarnings: or i e e ent.
d %isecr:be the E,emplo:«'ees potent:al for specific %e}f':$g{gf;nnen:,
" lim::ations the empiovee might have in self-emplo:
tance necessarv. and the 2mpl

ings




63405.1-03

ur;e,S; Q¥9 h "7l Y 5G1 A men: othl ec

WORKERS COMPENSATION

3 The vocational consultant’s report is due within sixtv davs from th
mit:al reterral for renabiiitaz:on assessment under this cha tae
However. where the ~ocauonar .onsultant determines -hat sgor:
term or long-term tramming Jpt.ons mus: be evaluated becausé
hugner prorit options are not -1able -he Inal report s due within
ninety davs ot “he imt:al assessment to allow -he employee w0 assist
m rormulating the cno.ce among the qualifiea -raining programs

.0 s retroactive to yuly |

3 a7 Q9]
Ef tve Date. This wetton “ecame -ffective on July 16
1he 1891 amendment 3t “ht- -e¢10n ov sec 989 90 da- aft-: fling pursuant wa ND
.on a7 of chapter T11. S.L. 1991, ecame «i- 05t Art [V 23
fecgve July 1. 1991. pursuant o N.D. Jonsc. Section T af chapter 771, S.L. 1989, pro-
uPy i 13 “ided that the duties, responsibilities, and

wom 7T of chapter TI4. S.L. 199!

. pre.  Denefits avaiiabic under the act appiy o all

that sections 35. 37 which amencea 1¥ards of vocational rehabiiitation services

‘hs Sesufm‘“ 58. and 39 of the Act azpiy macde on ar after July 1. 1989, urespective of
wny renabilitation award made on or after yury dute. But see 3mith v. North Dakota
Julmal, 1991. irrespective of the date of :n- Workers Comp. Bureau 119891 447 NW 2d

w

and further provides that the amend- 250. anrnotated under section 65-85.1-01.

65-05.1-03. Director of rehabilitation services — Duties. The di-

rector of rehabilitation szervices shall:

-l Direct the implementation of programs for individual workers com-

pensation claimants in accordance with bureau determinations in
compliance with the purpese of this chapter.

. goopera:e. contact, and assist any governmen: or private organiza-

1;233 c;rar::genc:é or group of :ndividuals or business or individual
ssary or advanta 3 in carrn 4 ] <hi

nec ) antageous o carrying out the purpose of this chap-

. Keep such records. for statistical purposes. and provide such train-

ig necgssar}' for the bureau staff as is necessary to keep pace with
ture developments in the area of rehabilitation services.

:™urce: SL. 1975 ch 584, § 3 1989, 5. Note.

69
i

Effective Date.

34; 1988, cn. 295. § 16: 1991, cn. 54.

2. In the event that zhe in

Section 63-35.1-03 was amended twice by
the 1989 Lequsiative Assembly. Pursuant w0
section 13290 the section is printed above
0 harmontze and ive effect o0 the changes
Mmade 10 sectic 34 of chapter »9, S.L. 1989,
and :ection 16 of ter 295, S.L. 1989.

Art [V

-?5-05.1504. Injured employee responsibility.
. The injured emplovee shall seek. obtain, and retain reasonable and

subszantial emplovment in srder o reduce the period of temporary
disabiiitv :0 a2 min:mum. The :mplovee has the burden to establis
that the employvee has me: this responstoilizy.

n e ; e amrpiovee is un
tial empioyment as : direer resuit i inj e emplovee shall
szgg; .}55:_135..]:»‘0.{1: pureau under subdivision b of subsection 6 of
The :njured employ e shal!
o or T of section 63-35.1-

abtain substan-

& 3vatiabie for tesing under subsection
nd ‘or any¥ further examinations and

REHABILITATION =ERV.CES 65-05.1-04
testing as mav pe orescribed bv ~he pureau to determine vhe:her or
not a program Jf repabilitation .- necessarv

If -he ‘irst apprrpr.ate ~ehabilitar..n opz:on unde~ :ub.ecr.on 4 ot
<ec-.on 65-05 .43 .: return ‘0 "he .ame oF mod.'led Dos1.0n. O
resurn 0 retared -coupat.on. or on-ne- 00 Ta:n.n. -he emp.ovee :
respons Die "0 Mase a Zo0d tarrh & ok rab T vork eurcn [ “he
emplovee 1al s 0 ~erTOrm 4 -00d u.17 ¥OTZ T @, OF NOTK -earcn. ne
findins 3 NONAL=2DI.1T OF partiil 2:-a01 1y .: Té uaa’a and fe
bureau may no- “etnsate -otal ai-api.it. oemetis or secalcu.ate an
award 3 part.. 2.sabilit benefit: n ‘ne ap-ence o a -1gniican:
change in medicat -ondition attr-putable to “he work imjury How-
ever -he pureau -nuil recalculate ~e parriz! dizap lit- awara .r “he
emploves rerurn: n sood taith. "o zain'ul emplovment If ‘he em-
piovee meets :ne purden of proving -hat -he :mp:oyee made a 3toa
faith work tmai or work search ind chat the work trial ar work
search was un <sful iue 1o the he bureau shail reeva:u-
ate the =mpioy rocationai r m. A good raith
work search that does not resuit not. :n itseifl 5
cient grounds o crove the work - Y che inability o ac-
quire gainful empioyment. The emp.ovee shail zhow tha: the injury
significantly impac:s the smployee = abiiity =0 successiuily compete
for zaintul empioyment in that the njury leads empiovers o faver
those without !imitations over the empioyee.

_If the :irst appropriate rehabilization option under subsection 4 of

.5 short-term or long-term traiming. the emplovee
-he necessary testing 0 determine whether the
proposed Iraining program mests -he 2mpiovee’s medical limita-
tions and aptit The 2mplovee shall arrend a guaiified reha
tation -raining ~rogram when ordered oy the bureau. A gualified
training program is a rehabilitaticn plan that meets zhe cmteriz of
th:s sitle, whiet we approved op:ion of the rehabilitation consul-
tant. or is a wated rehabiiitazion pian under subsection 6 of
section 55-05..-01. and commences within a reasonabie period of
time such as the next quarter or semester.

section 63-05.1-01
shalil cooperatze

. If. without good cause. the injured employee fails to perform a good

faith work trial in a return to the same or modiried position. or in an
on-the-i0b trainicg program, or fails to make a good faith work
search in return so work utilizing <he emplovee's transferable skillz,
the empioyee be deemed -0 ce in norcompliance with voea-
tional rehabi! f. suse. the injured emplovee
faiis z0 attend eduied medic: oral assessment. or faiis
0 attend a 3 - qualified rehao:itation srogram within ten davs
from -he date -he rehabilitation pragram commences. the employee
must ne deemed ‘o De in noncompiiance with vecational rehabiiita-
tion. If without gzood cause. the zmpiovee discontinues a job the

empiovre is pertorming, or a training program in which the em-
ploves is enroiled. the =mplovee must be deemed to be in noncompli-
ance with vocaztional rehabilitat:en. If the smpiovee estapiishes 4
pattern of nonceaTeration as herstofore Jescoibed. involving two or
more neidents 3t noncooperatiun. subseguent eff_orts.by rhe =m-

. rehabi.itation mav
vee Nas sUC

Q.=

lovee.
ime denetits If upon
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t 95105

the bureau sraer becoming final. the
tinues for sixtv days the bureay has no rurt
™ awarding any -urther temporary tota| rempor.
nen- total or “ocational rehabitation penerits

3¢+, ) 4 (989, ¢n.

i 1991 amendmen: of ths SECTion oy zec.

acter 714, 3 | 1981 became of
1991, pursuant wo N.D. Cons

Art IV, 3 13 “on

Sgeron 7T of chapter 714, 3.L. 1581, pro-
v that secuions 35, 57. 38 ‘which amended
e ection, and 39 of the Act apply 0 any
‘er litaton award made an ar atter Juyj. 1
-491. irrespective of the iate of injury, and
ides that the amendmen: o his
eClmR .= retroactive o Jujv I, 1997

T 1989 amendment -f this secnon be-
3r ffective on July (6. 1989 90 davs after

w0 N.D Const, Art IV, § 13,
S rapter 771 3L, 1989,
ided that the duties. respor-.snbllmsei, i:;
en/im availaole under the act appiy w0 ail
wi of vocational rehabiiitation services
WE o nor atter July ! 1989, .rrespective of
iury daze. But ee Smith v. North Daixota
orkers Comp. Bureau 1939 44~ NW 24
iy ignotated under secticn £3.35.1.31.

{!Lc m‘qn of Earnings Capacity.

7 JOTKErS iverage weekiv eamings ag
* Lme of the :njurs constizuze a reasonakie
THua lor caiculating 2ArTINgG  capacity.
nth North Dakota Workers Comp. By-
TS0 T NW 24 230 dec:ded pror 1o

! amerdments w th:s shaprer:.

5lura to Return to Work.

thre claimant was adwvised o returs to
k v her}:hysxc:an. she was obligated un.
’J’E ection 0 make herself avarlable for
Lt work arranged for her hefors the by-

65-05.1-05.
, e!ic-c::"-'e July 15, 1959

6 15.1-06. Rehabilitation allowan

i. effective Juiy 16, 1980

S 505,108 was amended Hv “ection
404d repeaied by

er 295 3 1 tusu

65-05.1-06.1.

192
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arv partial. perma.

2 rehadibitation pro-
gram. Her : 30 vas noncompiiance
wuh this secton ang prevented the bureay
rom issessing or - SUNE her capability
;'ork and “er need for rehabilitation. Riseh +

orkers Comp. Bureau '1989) 447 NW 2d
308 :decrded priar ra the: 1989 amendments 1
this section)

atiere 12 20

No Entitlement 10 Rehubilitation Bepe.
fita,
Workers' com:

; tion claimant was ngt
entitled ‘o0 renan:itation Senerits wnere by.
reau determined 1nat orogram ,f rehabiiita-
tion s N0t necessary under the facts pre-
sented. and zlaimant did not fuifii] section
50-36.1-06's requirement that executive di.
rector determine whether vocational rehabii-
itavon vould be satistacronily achieved
Frovsiand v. Norh Dakota Workers Comp-
Bureau 119881 432 NW 2d 383 '

Pre-Injury Earning Capacity.

© furpose 9f 1 vocational retraiung pro-
gram is 0 suc
worker to his or
Smuth v North Dax

A daiman: s substannally re
he zan be »mploved ¢ within seq percent of
kis pre-injury "ArMIng apacity, so that he is
able. upon compietion o the retraining pro-
gram, to be employed at feast at ninety per-
cent of his pre-injury 24MUNG capacity. Snuth
7. North Dukota Workers Comp. Bureau
11989 447 NW 24 239 decided pricr to the
1989 amenamen:s :a -his :hamer:

Rehabilitation contracy, Repealed by 3.1, 1939, oh 77

ce. Repealed 5y S.L. 1989, ch.

repealed

VOCQ-

period of noncompiiance con-
her jurisdiction n

REHABILITATION sER'TCES 65-051-06.1

tional rehabtiitaiton services The bureau shall estabuish by rule.
an hourly rate "o compensate an »mplovee s attorney trom the dae
the bureau has notified the emplovee to de availabie for -e<ting
under subsec .on T of -ectton 63-15 1-02 The sureau mav es-apiiin
by rule, abso..ie maximum fee: ior sucn representation.

2. If the appropriate priority option :3 shirt-term or long-term train-

ing, the vocational rehabilitat:or awarz must be within the ilow-

ing_terms:

a.

™

. The renab:

. The rehab:!

For the empiovee's lost ume. and :n lleu of ‘urther temporarv
total. temporary partial. and cermanent total dizabiiity benetdzs.
the bureau snail award a rehaoiiitation allowance. The rehabiii-
tation allowance must be limited o the amount and purpose spec-
ified in the award, and must be equa! 10 the disabilitv and depen-
dent benernizs the emplovee was receiving, or was entitied 0 re-
celve. prior 0 the award.

tion ailowance m

cde an addit:ona:
a1ntains two domi
v the pureau bv rule
limited 0 one nundred Jour
injurv. in which case addi-
tional rehapilitation benetits may be awaraed in the discretion or
the bureau. Catastrophic injurv inciudes:
(1) Paraplema, quadraplegia. severe closed head :injurv. total
blindness, or amputation of an arm or leg, which renders an
emploves permanently and otally dizabled without further
vocatrioral retraining assistance: or .
Those employees the bureau so designates. in its sole discre-
tion. provided :hat the bureau finds the empioyvee 0 be ger-
manentiv and totally disan.ed without further vocation
assistance. Thers (s no appeai from a bureau de
lesignate. or fail 10 d ate., an empioyee 3s cata-
‘njured under this subsection.
tion award must :nclude the cost of books. tuirion.
fees, and equipment, tools. or suppiies required by the educa-
tional institution. The award may not exceed the cost of attend-
ing a public college or university in the state in which the em-
loyee resides. provided an equivalent program exists in the pub-
ic college or university.
rion allowance may be paid only during such :ime
as the empicvee faithfully pursues vocational retraiming. The
rehabilitazion aliowance may e suscended during such time as
the empiovee is not faithiully pursuing the sraining program. or
has failed zcademically. If the work myurv itself preciudes the
emplovee ‘rom continuing train:ng, the =mpiovee remains =iim-
bie to recsive disability bene?
In the event the emplovee successtully conciudes the rehabilis
tion program. the bureau may make. in its sole discretion, ad
tional awards for actual relocation expenzes to move the house-
hold to the locale where the cla:mant has actually located &

tfive percent -

)

In the evern: the empiovee sucressfully concludes the reh
tion pro;

make. :n itz :0le dizcretior
'y months d1:abiiicy benerit,
e:
cluc

the bureau max

she rehabiiitation gro.
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65-051-06 1 WORKERS _OMPENSATION

ing or total disability benefits unless the 2mplovee establishes a
- significant change in medical condition attributable 1o the work
injury which precluges the emplovee from performing the work
for which :he empioyee was trained. pr any other work for which
the emplovee s suited. The burean may waive this section in
gases of catastrophic Injury defined by sundivision ¢ of subsection

i If the emplovee sucesstujly concludes the rehabilitation pro-
gram. the emplovee rema:ns eligibie o recejve partia] disablity
benefits. as follgws:

(1) Beginning the date at which the employee completes retrain.
ing, until the employes acquires and performs substantial

- gainrul employment. -re partial disabilitv benefit g SIXTY-3ix

and :wo-thirds percen: of the difference berween the injured

ermployee’s average weekly wages before the injury, and the
empiovee’s Wwage-carning capacity after retraining, as mea-
sured by the average wage in the empiovee’s occuparion. ac-
cording o criteria estabiished by job service North Dakota in
its statewide labor market survey, or such other criteria the
bureay, in its sole discretion, deems appropriate. The average
weekly wage mys: be determined on the date the emplovee
compietes retraining. The benefit continues until the em.

- ployee acquires substantial gainful employment. bu: in no

case may exceed one vear in duration.

(2) Beginning the date at which the emplovee dcquires subszan-
tial gainfui emplovment in the field for which the emplovee
was trained. or in a reiated occupation. the partial disability

- benefit is sixty-six and :wo-thirds percent of the difference

between the injured employee's average weekly wages before
the injury, and the emplovee's wage-earning capacity after
retraining.

) Beginning the date at which the empiovee acquires substan-

- tiat gainru) emplovmen: in ap accupation unrelated :g the

emcfloyee's training, the -artia] disability benefit ig SixXty-six
and two-thirds percent of the difference berween the injured
employae’s weekly wage: before the injury, and the em-

ployee's Wage-earning capacity after retraining, as decer-

- mined under paragraph ! of thjs subdivision. or the em-
ployee's actual postinjury  wage earnings. whichever js
gher.

(4} The partial disability benefit pavable under paragraphs 1. 2.

and 3 of this subdivision must be reduced 3o that the benefit

- and the empiovee's ings or cajculated PAITings capacity,
together. do not exceaq ore hundred twenty-five percent of

the average weekly wags in this stare, For purposes of this
subsection, the average weekly wage must be determined on

the date the emplovee compjetes retraining or the dare :he
emplovee acquires substan:;aj 2ainful empiovment. The par-

tal disability benefir sg ‘culated s not Subject to increase

or decrease when the average weekly wags in this 3tate

changes.
151 The partial dizability benesirs pard under paragraphs 1. 2,
and 3 may not “ogetier zxceed one vear's duration.
-

(61 For PuUrposes of paragraph L. the date the employee complezes
retraining is derined 2s the 2ate the smpiavee is available for

200
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ilable for

i ‘ 9 nnat be deemed avai or

-time work. An employvee ca > dee ole for

gﬁiggg work while the emplovee pursues Edglcl?t}ﬁ:e inless

such pursuit will in no way mrert%r% wit bstar;fiaf  ork.

v d i.2.and 3. "su z i

- s of paragraphs L. 2. d 3. “sul o

s ﬁ)liwrﬁﬁﬁ:" mepans full-:ime bona fide work, tl;o_g a ;Zr::x?em

zl:ilgn “other than make-work. 'Fu”-tlmf N!?rweerl? ans em-
plowﬁent for twenty-eight or mors hours pe k.

the one-vear iimit on the du;a;(?r}dzf
artial disability benerizz, in cases of catastrophic njurv ur
t] v ben case :
ger subdivision ¢ of subsection 2 o he same or modizied
3. If the appropriate priority option is re‘:kxfnb:ir;au same
" position. or to a related position. - a;rbt’al pall
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. pursrtaén =l-:al! make an addizional aw.;rl:.}of ag::;lmman: fon
appropx;s to move the household o the locale where the cl
expens et
ed work. o L o  bures
acmgalgy lggzlt'iate priority option is on-the-job n"z}}llmtlxlrgr’.ht:duration
4 i;lle a!;pth'e smployee a lost-time penefit ,_hrc;u?iog e duration
gf thepon-’he-job Eraining,llpgogram. Up:f);xe:grgi_p’ﬁ; empl(;vee is elig-
: 3 H ne whether ¢ ) !
the bureau shall determi ther th e is elig-
gfogiim}gceive partial disabiity benetits pyrstléarslgau L Section
65e-05-10. In addition, the burezu. when approep_n; e. shall make an
dditional award for actuai reiocation expens c?uai[lv ve ! ouse-
ﬁold to the locale where the claimant has a i ted

i3 1 DECISIONS UNDER PRIOR LaW
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14358 Expenses of Relc:\::a.t;.n!géﬁ F—
Formier zection 35-15.:- id :
: . ; < v e incurred by 1
Eﬁectfvggll):-‘:ndmen: of this section by sed-  the burea: w pa ;ﬁeﬁ:r incurred oy 2
 The 1861 714 SL. 1991 became o ciaiment in relo-ating : e o take adun
focioe bais 1 1991, 2 ane 0 N.D. Const.  ape o7 4 vocaucnal retrasni g_program
fective Juiy 1. 199%, pursuant 20 N.D. C ‘r;lth {3 Joeuona; ceuraining arogrum
i 3 ” 5 ora W
Eﬁs%t{ chapter 714, S.L. 1991, Pro-  .oqu 11989 447 NW 24 750.
i sectl 53. 57. 38. and 39 (which o
des that sections 53. 57. 3 a ) bilitacion. |
:lmended this section] of tze Act :%p[yjoiinl: Vg;anonfegezmpmwnon . o order
bili ! d ad i T “ WOrs S < £e : hu‘
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: ¢n was (niorme=d prior -
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nabilitation servie : ovenet: ;:rngr e would fy g“
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65-05-34. Faise statement on employment applicauon. A ‘aj-e
-tatement .n an -mplovmen: icpication mads by an emplosee bars all
benetits under this ute . '

1. The emplovea xnowingiy and willtul« made a fal:v reprezentation

as to the emplovee : shusical sonditiin:

2. The :mpiover r2..ed uran :he 2 "epro:enlation and oo reance
¥as a -ubstantial factor .n octh: hurin s arg
There was a :ausai ‘on=ection Setween ‘he talse represeniation and
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e

Source: 3L 189, a4 Ty . o

Note.
Thi: sect.n e irm- -

65-05-35. [nactive claim — Presumption.
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The suresy
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2-time Dene
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date 1 reapphucation.
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CHAPTER 13-05.1
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63-95.2-03 IS COMPEY

<TION Law

o. Contain find:ng: »f why a h:gher liszad Priority. it anv. 1s not
3pproprate
. Depending On '~nich 7Dtion the COnsuitant identifies as 3npropriite,
the report aise must contain rindings thac
a. [denufy -obs :n :he ‘ocal or statewide ;0b poo: und the -mploves's
anticipated -irings ‘rom -ach Joo;
Describe an approdriate on-:he-job ‘raining progr:m. and :he
emplovee's anticipaced earnings:
- Describe an 2ppropriate short-term ar long-rerm Telraininz pro-
gram. the empioyment OPportunities anticiputed pon -he 2m-
piovee's :ompistion f the orogram. and
pated carninzs: or
d. Descrive :he =mp:ovee’s patent:ai :or Dreific

i3

(=4

n

the emploves : antic:-

seif emplovmen:,

o= limications th- amoiovee might have :n such g setf-=mpiovment,
&ny assiatance neceszary, and the =mpiovee's inticipated eamn-
ings.
3. The vocat:onal consuitant’s report iz dye ¥ithin sixty davs rom che
In1uai reterraj or rehamiitation asse:smen: under this chapter
=3 However. where ‘he “ocational consultant determines hat :hort-
term or long-term F3InINg 3plions must oe 2vaiuated secause
higher prioruty 0pLons .ire not “iabie. the final report :s dus within
nnety dass o the minaj assessment 1o allow the eMDIOVee "0 assist
! in formuianing the cheer among ‘he quahitied triinicg programs.
-
Soures: S 193 - ST iear
T4 8 5T
i Effective Date.
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l tan 57 o7 chapter T14.
-
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she iury 2ate But see 3auth © Nopn Daxota
37y renaniitation award mace - b Workers Comp. Burway 1983 337 NW 24
Juiy b 1990 irrespective af the date v 250. annatated under section 55-05.0.91
R

63-35.1-03. Director of rehabilitation services — Duties. The di-
rector of rehabilitation servicss shail:
1. Direct the implemsntation of programs for individual wo
pensation claimants :n accordance with bursay determ;
- compiiance with the purzose of this chapter.
2. Coopsrate. contace. and a5

rxers com-
natosns in

81 any zovernmens ar privaze o zanva-

tion or a oF Zrous of .ndividuals or business or individual
necessary or advantigents in carrying sut the purpose of this chap-
ter
-
.
.
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