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[¶3] STATEMENT OF ISSUES 

[¶4] I. Whether the district court acted within its discretion in denying the 

Defendant’s motion for a new trial because no newly discovered 

evidence existed.   

[¶5] II. Whether there was competent evidence presented during the trial 

which could have allowed the jury to draw an inference reasonably 

tending to prove guilt.  



 

 

[¶6] STATEMENT OF CASE 

[¶7] On February 1, 2010, a jury found the Defendant guilty of gross sexual 

imposition and sexual assault.  (Appellant’s Appendix “A” 16-17.)  Before 

sentencing, the Defendant moved for a new trial.  (A. 18.)  The district court 

denied the motion.  (A. 30.)  On June 15, 2010, the district court entered its 

Criminal Judgment and Commitment.  (A. 53.)   

[¶8] The Defendant appeals to this Court.  (A. 80.)  He contends that the 

district court abused its discretion in denying his motion for a new trial based on 

newly discovered evidence and that there was insufficient evidence supporting his 

convictions.  (Appellant’s Brief at ¶¶ 55-68.)  

[¶9] The State argues that the district court acted within its discretion in 

denying the Defendant’s motion for a new trial because no newly discovered 

evidence existed.  The State also argues that there was competent evidence 

presented during the trial which could have allowed the jury to draw an inference 

reasonably tending to prove guilt.  The State requests that this Court affirm the 

district court’s denial of the Defendant’s motion and its judgment.  



 

 

[¶10] STATEMENT OF FACTS 

[¶11] Through an Amended Information, the State charged the Defendant 

with committing gross sexual imposition and sexual assault against D.L.T.  (A.  

14.)  The State alleged that the Defendant committed gross sexual imposition by 

engaging in a sexual act with D.L.T. between July 1, 2006, and December 25, 

2007, when D.L.T. was under fifteen years of age.  (A. 14.)  The State alleged 

that the Defendant committed sexual assault by knowingly engaging in sexual 

contact with D.L.T. between about December 26, 2007, and July 19, 2008, when 

D.L.T. was a minor fifteen years of age or older.  (A. 14.)    

[¶12] The Defendant appeared on the charges and entered not guilty pleas.  

(A. 1.)  He persisted in his not guilty pleas, and the case was ultimately set for 

jury trial to begin on January 26, 2010. (A. 1-8.)   

[¶13] A.    The Jury Trial    

[¶14] At trial, D.L.T. identified her birth date (Trial Tr. at 231:15-16) and 

the Defendant’s birth date (Trial Tr. at 233:11-17) and stated that: D.L.T. was 

afraid of the Defendant because of his temper (Trial Tr. 249:6-250:12; Trial Tr. 

257:11-16; Trial Tr. 272:1-8); the Defendant at times would call D.L.T. “dumb” 

or “stupid” (Trial Tr. 250:17-21); the Defendant told D.L.T. that he had persons 

watching D.L.T. (Trial Tr. 252:8-16); the Defendant would sometimes have 

D.L.T. “model” new underwear and bras for him (Trial Tr. 253:19-254:10); and 



 

when D.L.T. was in seventh grade and told the Defendant about her vaginal rash,  

the Defendant insisted on repeatedly checking and applying lotion to the rash 

(Trial Tr. 255:20-258:13). 

[¶15] D.L.T. explained that: at some point, the Defendant advanced to 

having oral and vaginal sex with D.L.T. (Trial Tr. 258:14-259:23); during recent1 

oral and vaginal sex, D.L.T. would be positioned at the very end of her bed and 

the Defendant would be standing (Trial Tr. 262:13-19); during recent vaginal sex, 

D.L.T. would be positioned on her white tiger blanket which was on top of her 

bed  (Trial Tr. 262:20-263:7); during sex, D.L.T. would think, “Hurry up and get 

it done and over with” and would keep her mind blank (Trial Tr. 272:18-23); and 

the Defendant said he was having sex with D.L.T. to teach D.L.T. about sex and 

to improve their relationship (Trial Tr. 265:7-13). 

[¶16] D.L.T. also stated that: the Defendant began having sex with D.L.T. 

when D.L.T. was thirteen years of age (Trial Tr. 273:9-11); the sex occurred in 

D.L.T.’s bedroom and sometimes in the Defendant’s bedroom in the multiple 

residences in Cass County at which the Defendant and D.L.T. resided during the 

period (Trial Tr. 263:10-12; Trial Tr. 235-247); on the eve of an earlier trial date 

in the case that was later continued, she said that oral sex did not occur but that 

oral sex had, in fact, occurred (Trial Tr. 270:7-271:25; 272:15-17); she did not 

recall any specific dates on which sex occurred (Trial Tr. 272:15-17); and the last 

                                                 
1 By “recent,” the State means the sex that occurred at the last residence where the 
Defendant and D.L.T. lived together.   



 

incident involving sex occurred approximately two weeks before she reported the 

abuse to Kris Pederson2 and to a police officer in July of 2008 (Trial Tr. 264:1-

14; Trial Tr. 266:8-14). 

[¶17] Fargo Police Officer Connie Nichtern was the officer to whom 

D.L.T. reported the abuse.  (Trial Tr. 470:15-23.)  Officer Nichtern stated that: on 

July 19, 2008, she met with D.L.T. (Trial Tr. 470:9-23); D.L.T. appeared upset 

and frightened (Trial Tr. 471:16-22); and D.L.T. said that she was afraid of the 

Defendant (Trial Tr. 471:19-20).  Although Officer Nichtern initially was 

skeptical and confused by D.L.T., Officer Nichtern explained that was because 

Officer Nichtern had misheard D.L.T.  (Trial Tr. 472:1-22.)  She initially thought 

D.L.T. had said the sexual abuse had been going on for “ten years.”  (Trial Tr. 

472:3-6.)  Officer Nichtern later listened to the recording of her discussion with 

D.L.T. and realized that D.L.T. had said the sexual abuse had been going on for 

“two years.” (Trial Tr. 472:20-24.)  That alleviated Officer Nichtern’s confusion.  

(Trial Tr. 472:25-473:1.) 

[¶18] After Officer Nichtern’s discussion with D.L.T., Investigator Paula 

Ternes began working on the case.  (Trial Tr. 361:6-10.)  Investigator Ternes 

explained that she helped arrange for an interview of D.L.T. at the child advocacy 

center (Trial Tr. 362:1-7) and interviewed several persons, including Kelly Stroh, 

Jean Oster, and John Oster.  (Trial Tr. 361:21-362:1).   
                                                 
2 Kris Pederson married the Defendant on August 9, 2008.   (Trial Tr. 790:11-13.)  
Before then, she was “Kris Freeman.”   



 

[¶19] Kelly Stroh, an ex-wife of the Defendant, described D.L.T. as being 

afraid of the Defendant.  (Trial Tr. 417:12.)  She explained that the Defendant had 

a “mean temper” (Trial Tr. 413:3) and would call D.L.T. bad names (Trial Tr. 

408:2-9).    

[¶20] Jean and John Oster, ex-friends of the Defendant, also talked about 

the Defendant’s temper.  (Trial Tr. 422:3-19; Trial Tr. 435:10.)  They saw the 

Defendant, on multiple occasions, erupt in anger at D.L.T.  (Trial Tr. 422:18-22; 

Trial Tr. 435:10-15.)  John Oster described how the Defendant belittled D.L.T. 

and called her names.  (Trial Tr. 435:18-436:5.)     

[¶21] The Osters also gave details about an occasion where they went to the 

Defendant’s residence to help deal with a situation involving D.L.T.’s sending of  

nude photos of herself to her boyfriend. (Trial Tr. 424:7-425:8; Trial Tr. 436:17-

437:13.)  Both Osters stated, that during that occasion, the Defendant asked John 

Oster if he wanted to see the nude photos of D.L.T.  (Trial Tr. 425:8-16; Trial Tr. 

437:16-438:3.) 

[¶22] John Oster said that D.L.T. “isn’t exactly known for telling the truth” 

and “has been caught in lies several times[.]”  (Trial Tr. 441:8-18.)  John Oster 

could not give any examples of a “flagrant” lie by D.L.T.  (Trial Tr. 441:19-22.)   

[¶23] After interviewing the Osters, Kelly Stroh, and others, Investigator 

Ternes applied for a warrant to search the Defendant’s home.  (Trial Tr. 362:20-

24.)  Investigator Ternes stated that the search warrant was issued.  (Trial Tr. 1-5.)  



 

She indicated that the warrant allowed officers to look in D.L.T.’s bedroom for the 

white tiger blanket and for fabrics or items that might react to an alternative light 

source.  (Trial Tr. 366:8-11.)  Investigator Ternes explained that substances 

containing starch – most pertinently, semen – would react to an alternative light 

source.  (Trial Tr. 365:15-25.)       

[¶24] Investigator Ternes stated that, after getting the search warrant: she 

and other officers went to the Defendant’s home (Trial Tr. 367:4-19); an area of 

carpet near the foot of D.L.T.’s bed reacted to the alternative light source (Trial Tr. 

371:21-24); multiple areas on the white tiger blanket reacted to the alternative 

light source (Trial Tr. 372:7-19); the officers collected the white tiger blanket and 

portions of the carpet that reacted to the alternative light source (Trial Tr. 371:23-

373:22); the portions of carpet and the white tiger blanket were ultimately sent for 

testing at the State Crime Lab (Trial Tr. 374:1-11); she later learned that a portion 

of carpet tested positive for semen (Trial Tr. 395:21-24); and she obtained a search 

warrant to obtain a DNA sample from the Defendant, actually collected a DNA 

sample from the Defendant, and sent the sample to the State Crime Lab (Trial Tr. 

395:25-396:1-11).          

[¶25] State Crime Lab Forensic Scientist Amy Gebhardt stated that she 

tested two cuttings from the white tiger blanket and one portion of the carpet.   

(Trial Tr. 567:18-23.)  She explained that: she developed partial DNA profiles 

from sperm found on the white tiger blanket cuttings which matched the DNA 



 

profile from the sample taken from the Defendant (Trial Tr. 569:1-18); she 

developed a full DNA profile from the sperm fraction of the portion of carpet 

which matched the DNA profile from the sample taken from the Defendant (Trial 

Tr. 571:6-9); she developed a full DNA profile from the cell fraction, or nonsperm 

fraction, of the portion of carpet which included a mixture of more than one 

person (Trial Tr. 571:9-11); neither the Defendant nor D.L.T. could be eliminated 

as possible contributors to the mixture in the cell fraction of the portion of carpet 

(Trial Tr. 571:11-18). 

[¶26] Gebhardt further explained that: the likelihood of selecting an 

unrelated individual at random having a DNA profile that would match the first of 

the white tiger blanket cuttings was approximately 1 in 56,340,000  (Trial Tr. 

594:13-16); the likelihood of selecting an unrelated individual at random having a 

DNA profile that would match the second of the white tiger blanket cuttings was 

approximately 1 in 1,187  (Trial Tr. 594:17-18); and the DNA profile developed 

from the sperm fraction from the portion of carpet “would not be expected to 

occur more than once among unrelated individuals at random in the population”   

(Trial Tr. 596:16-19).  

[¶27] Gebhardt recognized that her testing could not show when the sperm 

had been left or whether the sperm had been left in another room and then brought 

to D.L.T.’s bedroom.  (Trial Tr. 597:5-598-6.)  

[¶28] In response to Gebhardt’s testimony about the DNA evidence and to 



 

the other witnesses, the Defendant claimed that:  he did not have sex with D.L.T. 

(Trial Tr. 741:6-7); contrary to D.L.T.’s assertion, the Defendant shaved his pubic 

hair (Trial Tr. 741:11-742:11); his sperm may have gotten into D.L.T.’s bedroom 

when D.L.T. was sorting laundry between the hallway and D.L.T.’s bedroom 

(Trial Tr. 745:25-746:15); his sperm may have gotten onto the white tiger blanket 

while he was using it in his truck (Trial Tr. 748:1-9); he had no idea why D.L.T. 

stated the Defendant had sex with D.L.T. (Trial Tr. 757;23-758:1); and, later, 

D.L.T. had a grudge against the Defendant because the Defendant did not give a 

truck to D.L.T. (Trial Tr. 758:22-25; Trial Tr. 767:23-768:4). 

[¶29] Terry Pederson, the Defendant’s younger brother, testified on the 

Defendant’s behalf.  (Trial Tr. 659-676.)  He alleged that:  he bought a white tiger 

blanket for the Defendant (Trial Tr. 663:7-664:2); he saw the white tiger blanket in 

multiple places, including the Defendant’s truck, the Defendant’s bedroom, and 

D.L.T.’s bedroom (Trial Tr. 665:3-17); he was unsure whether he could identify 

the blanket in a photo (Trial Tr. 674:1-16); he was aware of situations where 

D.L.T. had been untruthful – such as driving to school with friends when she was 

supposed to drive alone and going to a movie, meeting up with friends, and then 

saying the friends just happened to show up (Trial Tr. 670:10-671-3); D.L.T. 

admitted to Terry that “it never happened” (Trial Tr. 672:9-12); during one 

conversation with D.L.T., he called his father’s phone, put his phone in his pocket, 

and then, while the phone was in his pocket, D.L.T. stated that nothing ever 



 

happened (Trial Tr. 672:18-673:3).    

[¶30]  Kris Pederson, the Defendant’s wife, also testified on the 

Defendant’s behalf.  (Trial Tr. 790-859.)  Kris claimed that:  after D.L.T. reported 

the abuse to Kris, Kris felt “total disbelief” (Trial Tr. 794:16); just a couple days 

earlier, she and D.L.T. had a discussion about emancipation (Trial Tr. 798:14-21); 

Kris looked into emancipation (Trial Tr. 799:2-4); after looking into it, she told 

D.L.T. that the only possibility of emancipation would be if abuse was occurring 

(Trial Tr. 799:12-23); she accepted John Oster’s offer to help Kris move out of the 

Defendant’s house on July 20, 2008, but decided to stay with the Defendant after a 

comment by Officer Messmer (Trial Tr. 827:8-828:6); she felt coerced by the 

system to support D.L.T.’s version of events and felt that if she did not support 

D.L.T.’s version, she would lose custody of her own daughter (Trial Tr. 848:16-

23); and she was threatened with the possibility of perjury charges (Trial Tr. 

848:24-849:5).           

[¶31] Kris admitted that:  she called 911 on July 19, 2008 (Trial Tr. 814:5-

6); during the 911 call, she indicated that the Defendant had apparently been 

raping D.L.T., which would explain why the Defendant was not having sex with 

Kris (Trial Tr. 822:11-823:3); during the several times she met with law 

enforcement, she either did not mention, or could not recall whether she 

mentioned, the purported emancipation discussions she had with D.L.T. (Trial Tr. 

809:7-812:3); during her conversation with Investigator Ternes on July 23, 2008, 



 

she said she did not know why D.L.T. would fabricate a story (Trial Tr. 829:11-

14); during a conversation with Investigator Ternes on January 12, 2009, she 

referred to being intimidated by the Defendant (Trial Tr. 832:11-23); and, in a 

voice message she left in January of 2009, she stated that the Defendant wanted 

Kris to plant evidence at the house against D.L.T.  (Trial Tr. 842:3-24).         

[¶32] After all the testimony and other evidence was in, the jury began 

deliberations.  (Trial Tr. 943:16-20.)  The jury returned verdicts of guilty on both 

the gross sexual imposition charge and the sexual assault charge.  (Trial Tr. 

951:23-953-12.)  The district court ordered that a presentence investigation be 

conducted before sentencing.  (Trial Tr. 954:12-15.)          

[¶33] B. The Defendant’s Motion for a New Trial 

[¶34] While the presentence investigation was pending, the Defendant filed 

a motion for a new trial.  (A. 18-19.)  He contended there was newly discovered 

evidence.  (A. 18.)  In the motion, he made five claims:  (1) D.L.T., after the trial, 

contacted the Defendant to become his friend on a social networking site (A. 18, ¶ 

1); (2) D.L.T. said she had been told that the Defendant had rejected a three-year 

plea agreement (A. 18, ¶ 2); (3) D.L.T. “indicated that she had not testified 

truthfully about the family outing because it was not a full ten days” (A. 18, ¶ 3); 

(4) the Defendant’s brother now says that “he had a [sic] email from the victim 

that she was going to lie” (A. 18, ¶ 4); and (5) “Officer Messner [sic] indicated 

that the victim was on file with the police for lying” (A. 18, ¶ 5).  



 

[¶35] To support his claims, he offered his affidavit, which included his 

allegations that:  five days after trial, D.L.T. contacted the Defendant to become 

friends on a social networking site (A. 20, ¶ 4); he was never offered a plea deal of 

three years (A. 20, ¶ 2) and it “[s]eems she was intentionally mislead [sic] about 

me rejecting a three year plea” (A. 20, ¶ 24); D.L.T. lied about the family camping 

trip in July of 2008 (A. 20, ¶ 8); and he was aware “prior to trial” that D.L.T. said 

she was going to lie (A. 20, ¶ 6). 

 [¶36] A hearing on the Defendant’s motion was held on May 26, 2010.  (A. 

10.)  The Defendant did not offer any evidence at the hearing.   

[¶37] The district court later issued its order denying the motion.  (A. 30.)   

In the order, the district court cited the law applicable to a motion for a new trial 

and considered each of the Defendant’s five claims.  (A. 30-32.)  Regarding those 

five claims, the district court concluded that:  claim one was of nominal relevance, 

at best, and related to an issue that was fully developed at trial (A. 31); claim two 

was of questionable relevance and involved information that would have been 

inadmissible (A. 31); claim three was of marginal relevance, was fully developed 

at trial, and would be very redundant (A. 31); claim four was much like claim 

three and also any failure to discover the information would be attributable to a 

lack of diligence by the defense (A. 32); and claim five involved evidence that the 

Defendant attempted to offer at trial and also would be inadmissible (A. 32).  



 

 

[¶38] LAW AND ARGUMENT 

[¶39] I. The district court acted within its discretion in denying the 
Defendant’s motion for a new trial because no newly discovered 
evidence existed. 

 
[¶40] The Defendant contends that the district court abused its discretion in 

denying his motion for a new trial.    

[¶41] To prevail at the district court on a motion for a new trial based on 

newly discovered evidence, a defendant must satisfy a four-prong test.  He must 

show:  (1) the evidence was discovered after trial, (2) the failure to learn about the 

evidence at the time of trial was not because of the defendant’s lack of diligence, 

(3) the evidence is material to the issues at trial, and (4) the weight and quality of 

the evidence would likely result in an acquittal.  Tweed v. State, 2010 ND 38, ¶ 

16, 779 N.W.2d 667 (citing N.D.R.Crim.P. 33).  

 [¶42] If the newly discovered evidence is not likely to be believed by a 

jury or change the result of the trial, the defendant has failed to meet his burden.  

Id.  “New evidence which merely serves to impeach a witness does not generally 

provide a sufficient basis to grant a new trial.”  State v. Moos, 2008 ND 228, ¶ 35, 

758 N.W.2d 674.  

[¶43] In reviewing the denial of a motion for a new trial, the abuse of 

discretion standard is applied.  State v. Fehl-Haber, 2007 ND 99, ¶ 20, 734 

N.W.2d 770.  The district court abuses its discretion only if it acts in an arbitrary, 



 

unreasonable, or capricious manner, or misinterprets or misapplies the law.  Id. 

[¶44] The district court acted within its discretion in denying the 

Defendant’s motion for a new trial because the Defendant failed to show there was 

newly discovered evidence.  Not one of the Defendant’s five claims satisfied the 

four-prong test. 

[¶45] For instance, claim one – that D.L.T. contacted the Defendant after 

trial to become his friend on a social networking site – was not material.  

Assuming it is true, it has no bearing on the issues at trial.  An abused daughter’s 

wish to have electronic contact with her abusive father does not affect the 

Defendant’s guilt.  The Defendant failed to show that claim one was newly 

discovered evidence. 

[¶46] Claim two – that D.L.T. said she had been told the Defendant rejected 

a three-year plea agreement – was poor in quality and was not material.  The 

Defendant offered no evidence to support his claim that D.L.T. made the alleged 

statement.   Moreover, even assuming the Defendant’s claim is true, it has no 

bearing on any material issue at trial.  The Defendant failed to show that claim two 

was newly discovered evidence. 

[¶47] Claim three – that D.L.T. “indicated that she had not testified 

truthfully about the family outing because it was not a full ten days” – was not 

material and was poor in quality.  The Defendant failed to allege or demonstrate 

how D.L.T.’s alleged inaccurate testimony about an outing that occurred about one 



 

week after the last incident of abuse would have any impact on any issue at trial.  

Moreover, the Defendant offered no credible support for his claim.  The Defendant 

failed to show that claim three was newly discovered evidence. 

[¶48] Claim four – that his brother indicated, apparently after trial, that he 

had an email from D.L.T. in which she said before trial that she “was going to” lie 

– was poor in quality.  The Defendant did not offer testimony at the motion 

hearing from the brother and did not even identify which brother purportedly 

received the email.  The failure to learn about the purported evidence at trial also 

would be due to the Defendant’s lack of diligence.  Indeed, both of the 

Defendant’s brothers testified at trial on the Defendant’s behalf.  The Defendant 

failed to show that claim four was newly discovered evidence. 

[¶49] Claim five – that “Officer Messner [sic] indicated that the victim was 

on file with the police for lying” – was not discovered after trial and was poor in 

quality.  The alleged evidence was not discovered after trial because the 

Defendant’s witness, Kris Pederson, alluded to the alleged evidence during trial.  

Moreover, the evidence was of poor quality as it was the Defendant’s conclusory, 

hearsay allegation that some other person had said that D.L.T. was untruthful.  The 

Defendant failed to show that claim five was newly discovered evidence. 

[¶50] The Defendant failed to prove there was any newly discovered 

evidence.  The Defendant alleged at trial that D.L.T. was untruthful and offered the 

testimony of himself and his witnesses.  The jury decided who was credible.  In his 



 

motion for a new trial, the Defendant offered immaterial and incredible allegations 

that D.L.T. was untruthful.  Such allegations would not have changed the outcome 

of the trial.  The district court, accordingly, acted within its discretion in rejecting 

those allegations.         

 [¶51] II. There was competent evidence presented during the trial which 
could have allowed the jury to draw an inference reasonably 
tending to prove guilt. 

 
[¶52] The Defendant argues that there was insufficient evidence supporting 

his convictions for gross sexual imposition and sexual assault. 

[¶53] The standard of review in determining if there was sufficient 

evidence is whether there was competent evidence presented allowing the jury to 

draw an inference reasonably tending to prove guilt.  State v. Bauer, 2010 ND 109, 

¶ 7, 783 N.W.2d 21.  In making that determination, the evidence should be viewed 

in the light most favorable to the prosecution, and the prosecution must be given 

the benefit of all inferences reasonably to be drawn in its favor.  State v. O’Toole, 

2009 ND 174, ¶ 8, 773 N.W.2d 201 (citation omitted).  In addition, the reviewing 

court does not reweigh the credibility of witnesses or resolve conflicts in evidence.  

Id. (citation omitted). 

[¶54] For the gross sexual imposition charge, the State had to prove that the 

Defendant engaged in a sexual act with D.L.T. when D.L.T. was less than fifteen 

years-old and when the Defendant was at least twenty two years of age.  See 

N.D.C.C. § 12.1-20-03(1)(d); N.D.C.C. § 12.1-20-03(3)(a); (A. 14.)  For the 



 

sexual assault charge, the State had to prove that the Defendant knowingly had 

sexual contact with D.L.T. when D.L.T. was a minor, fifteen years of age or older, 

and the Defendant was an adult at least twenty-two years of age.  See N.D.C.C. § 

12.1-20-07(1)(f); N.D.C.C. § 12.1-20-07(2).  (A. 14.)      

[¶55] There was sufficient evidence presented at trial to support the 

Defendant’s convictions for gross sexual imposition and sexual assault.  D.L.T.’s 

testimony alone was sufficient to support both charges.  Indeed, she explained that 

the Defendant engaged in sexual acts with D.L.T. starting when D.L.T. was 

thirteen years-old and continuing until approximately two weeks before July 19, 

2008, when D.L.T. was fifteen years-old.  And she identified the Defendant’s birth 

date showing he was older than twenty-two years of age during the entire period.  

[¶56] In addition to D.L.T.’s testimony, Gebhardt’s testimony about the 

DNA evidence supported the convictions.  For instance, Gebhardt explained that 

the partial DNA profiles from the sperm found on cuttings taken from the white 

tiger blanket from D.L.T.’s bedroom matched the DNA profile from the sample 

taken from the Defendant and the full profile from the sperm found on the carpet 

in D.L.T.’s bedroom at the foot of her bed matched the DNA profile from the 

sample taken from the Defendant.  That DNA evidence directly corroborated 

D.L.T.’s testimony about where the recent sexual acts occurred and enhanced her 

overall credibility.  

[¶57] Finally, testimony of other witnesses – Kelly Stroh, Jean Oster, and 



 

John Oster – supported the convictions.  While their testimony alone would have 

been insufficient, they helped show how the Defendant used fear and manipulation 

against D.L.T. to help him further his crimes. 

[¶58] A review of the record reveals there was sufficient evidence 

supporting the Defendant’s convictions.  Although the Defendant claimed he did 

not commit the crimes, the jury was not obligated to accept his claim as true.  See 

City of Jamestown v. Neumiller, 2000 ND 11, ¶ 12, 604 N.W.2d 441.  There was 

competent evidence presented during the trial which could have allowed the jury 

to draw an inference reasonably tending to prove the Defendant was guilty of 

gross sexual imposition and sexual assault.   



 

 

[¶59] CONCLUSION   

[¶60] The State respectfully requests the Court affirm the district court’s judgment  

and its order denying the Defendant’s motion for a new trial. 

Respectfully submitted this 16th day of December, 2010. 
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