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STATEMENT OF THE CASE
M1 This matter is the appeal from a trial on a post-
conviction relief action in Ramsey County District Court. To
understand the nature of this matter, it is necessary Lo
review the underlying facts of the convictions. On February
18, 2013 the Defendant filed a notice of appeal for the posl-
conviction relief.

STATEMENT OF FACTS
N2 In the case at hand, the Defendant had been charged wilh
Gross Sexual Impositicn, a Class B Felony. The Defendant
waived his right to a jury trial, and consented to a Bench
Trial. The Defendant, along with his attorney and the
prosecution, all signed the stipulation, which was filed with
the Court. Appendix at Page A-27 and A-28. At the pretrial
conference on January 25, 2011, the defense stated on the
record their reasoning behind the waiver of a jury trial, and
the strategy of trying the case to the Court. App at page A-
31. The Defendant was present in the Courtroom during his
counsel’s statement to the Court regarding the Defense’s
reasoning. At nc time did the Defendant say anything contrary

to this attorney’s explanation. (Pretrial hearing transcript,

page 1).
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i3 Al Lhe Ltrilal held on March 8, 20011, tha victim took tha
stand and explained the events in which the Defendanlt waa
charged with the crime of Gross Sexual Imposilion. The tr:ial
strategy of defense was Lo not atback the victim, bul Lo argue
to the Court that the alleged contact of the Defendant’s erwmcl
penis onto the victim’s back was merely incidental to thern
lying together in bed, and not for the purpose of satisfy:ing
his sexual or aggressive desires. The Court found him guilty.
The Defendant appealed, and this Court affirmed the convict:lon

in a per curiam opinion, at Stalte v. Swearingen, 2012 ND &.

Soon thereafter, the Defendant filed a motion for Post
Conviction Relief, alleging Ineffective Assistance of Counsel.
Y4 A trial was held on the Post Conviction Relief matter on
January 4, 2013. At that time, the Defendant testified about
his contacts with his trial attorney. No testimony was given
as to how a jury would have found him not guilty, in contrast
to the Court finding him guilty by a bench trial. The
Defendant did not present any affidavits or testimony from
anyone about any potential witnesses that the trial counsel
could have called but did not.

15 Trial counsel for the Defendant did testify at the Post
Conviction Relief trial. He explained how coften he would meet
with the Defendant, in the jail and at the courthouse, and

that he explained the evidence that the State had to present
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against the defense. He Lurther sxplained the strategy ta kon
at the trial, and tactlcally why he felt 1g would be a batter
tactic to waive the jury trial and try the case Lo the Courl,
Specifically, the Defendant had a prior conviction
approximately 10 years prior for Corruption or Sollcitatilon of
a Minor, with very similar facls, and he could net have baan
able tactically to allow the Defendant to take the stand.
Trial counsel explained the tactical difficulty of trying Lo
defend this type of case without the defendanl’s tesltimony,
Based upon the trial attorney’s experience and training, he
felt it was a beltter strategy to waive the jury trial. He
testified that he explained it the defendant, who then agreaad
and signed the wailver of the jury trial.

16 Trial Counsel explained how the Defendant would call him
from the jall many times, sometimes several times a day.
Counsel explained that as an indigent defense attorney, it is
very commen to ke out of the office for several days at a
time, and that when the Defendant would call he would contact
him when he got back or when Counsel had some news for the
Defendant.

Y7 Trial counsel explained how the Defendant did not give
him any names ¢f any vallid witnesses to call. In fact, the
only potential witnesses would have been siblings of the

victim who were in the other room, and would have actually
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corroborated the vicbim.
L AL the close of the trial on the Defendant’s Motlon Yor
Post Conviction Reliefl, the Trial Court ordered post fria.l
briefs to be filed, and on January 24, 2013, the Court issuad
its Order Denying Petition For Posl Convictlon Relief. App. Al
page A-37.

LAW AND ARGUMENT
19 The issue of ineffective assistance of counsel on appeal

is designed as a two part analysis. Strickland v. Washington,

466 U.S, €668,694(1984). The two gquestions arise as Lo whether
counsel’s performance was deficient and but feor the
unprofessional conduct, a different result would have
occurred. The North Dakota Supreme Court has held that a
defendant claiming ineffective assistance of counsel must
establish two elements; (1) counsel’s performance was
deficient and (2) counsel’s deficient performance prejudiced

the defendant. State v. Roberson, 502 N.W.2d 24%,251.

Specifically, the defendant must establish a reasonable
probability that but for the lawyers unprofessional cenduct,
the result of the proceedings would have been different.

DeCoteay v. State, 1998 N.D. 199, 586 N.W.2d 156 (1998}. The

Defendant must further point out with specificity how and

where the trial cocunsel was incompetent and that the probable

result would have been different. Id.
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110 The Defendant Ls egsentlally arvgulng that 1t s
automatically idneffeclive assistance of counsel Lo wailve @
Jury trial in a criminal matter. 'lhe tacltical declsion to
waive a jury trial and try the case Lo the Court ds a val.ild
trial strategy, based upon these facts. Second guessing
matters of trial strategy is not a valid issue for the Courl

to assess in dealing with ineffechive asgsistance of counsel.,

State v _Austin, 2007 ND 30, at paragraph 32, 727 NW2d 790,

Rummer v_State, 2006 ND 216, at paragraph 12, 722 NW2d 524.

11 Defendant makes a passing argument that witnesses
favorable to the Defendant were not subpoenaed to testify.
The fact of the matter is that there were no such witnesses.

The only witnesses possible would have corroborated the

victim.

Y12 The Defendant has failed to meet its burden of showing
that trial counsel had unprofessional conduct and that but for

the unprofessional conduct, there would have been a different

result,




CONCLUSION

2
3 113 Based upon the foregolng, the State aska that the Lrolal
4 court decision affirmed,

5 Dated this A/ /Cday off Aprill, 2013,

Lefing€ W. Olson (#04526)

¥ /ﬁamﬂey County State’s Attornay

0 V74 4™ Ave. NE Unit 16
Daevils Lake, ND 48301

T01L-662-7077
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INTHIL SUPREME COURT OF THE STATE OF NORTH DAKOTA

Matthew Roger Swearingen, )
)
Appellant, )
) :
Vs, ) AFFIDAVIT OF SERVICE BY
} ELECTRONIC MEANS
State of North Dakota, )
)
Appellee. )

/ //,p!'.‘
Connic Jones, being first duly sworn, deposes and says that on tho‘_g__;‘ day of’
April, 2013, she served the attached copy of Appeal from Order Denying Post-Conviction
Relief
regarding the above reference matter upon Thomas J. Glass at
)
tiglaw@midconetwork.com from crjones@nd.gov, Devits.Lake, North Dakota. 1emailed
10 pages including this page. P

Connie Jones

Subscribed and sworn to before me thisz% day of October, 2008.

Ramsey County, North Dakota
(SEAL)

LONNIE W OLSON l
NOTARY PUBLIC
STATE OF NORTH DAKOTA
MY COMMISSION EXPIRES FEB 14, 2014
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IN THE SUPREMI COURT OF THE STATE OF NORTH DAKOTA

Malthew Swearingen, )
) Supreme Ct. No. 20130063
Appellant, )
)
VS, ) AFFIDAVIT OF SERVICE BY
) ELECTRONIC MEANS
State of North Dakota, )
)
Appellee. )

7t
day of’

Connie Joncs, being first duly sworn, deposes and says thatonthe 7

May, 2013, she served the attached copy of 1. Bricf of Appellec and
2. Certificate of Non-compliance

regarding the above reference matter upon Thomas J. Glass at

tiglaw@midconetwork.com from crjones@nd. gov, ,Devnls Lake, North Dakota. [

emailed 11 pages including this page. ( K

7/&//
Conme Jortés
7ﬂ" y of May, 2013.

o

Subscribed and sworn to before me this _ 74

ffie W. Olson, Notary Public
amsey County, North Dakota

i LONNIE W OLSON
] NOTARY PUBLIC
STATE OF NORTH DAKOTA
MY COMMISSION EXPIRES FEB 14, 2014

(SEAL)






