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ARGUMENT
[91] The Court’s holding in this matter contradicts its holding in State

ex rel. Sprynczynatyk v. Mills, 523 N.W.2d 537 (N.D.1994). Mills held that

“no interest in the shore zone is absolute” and “[b]oth parties [a riparian
landowner and the State] have correlative interests in the shore zone.” 523
N.W.2d 537, 544 (N.D. 1994). Indeed, the Court’s opinion here reconfirmed
the Mills holding: “Mills stands for the proposition there is not absolute
ownership of the shore zone.” Slip Op. at §13. Here, however, the Court
held that the State owns an absolute interest in the shore zone unless it has

expressly granted that interest:

We conclude N.D.C.C. § 47-01-15 does not convey or
allocate the State’s equal footing interest in minerals
under the shore zone, which the State owned at the
moment of statehood in 1889, to upland landowners
on navigable waters in North Dakota. Under the rule
of construction for determining boundaries in
N.D.C.C. § 47-01-15, however, if the State contractually
grants or conveys parts of its equal footing interests to
upland owners by deed, subject to the restrictions of
the public trust doctrine, and except when the deed
provides otherwise, the grantee takes the State’s full
interest to the low watermark.”

Slip Op. at 926.
[92] The Court therefore has now held that the State holds absolute

title to the shore zone except where it has granted a portion of its title to



upland owners. This conclusion cannot be reconciled with the Mills
holding that the State does not hold absolute title to the shore zone. Mills
did not limit its holding to the plaintiff in that case and instead set forth
the law of North Dakota for all upland owners. 523 N.W.2d at 544 (stating
“no interest in the shore zone is absolute” and describing the correlative
rights shared by “a riparian owner” —not merely the plaintiff —and the
State). Thus, the Mills holding controls this matter.

[93] The undersigned Reep Plaintiffs-Appellants and Brigham (n/k/a

Statoil) Defendants-Appellants (together, “Petitioners”) therefore request
that the Court grant rehearing of this matter. Petitioners base their request
on the following points of law the Court has overlooked or
misapprehended:

1. Under Mills, the State does not have absolute title to any
portion of the shore zone. 523 N.W.2d at 544. The Court
here concluded that the State has absolute title to the shore
zone except those adjacent to riparian tracts it has expressly
conveyed.

2. Under Mills, all riparian owners have correlative rights in

the shore zone. Id. The Court here concluded that riparian



owners have no rights in the shore zone unless they took an
express grant from the State.

3. Under Mills, North Dakota’s anti-gift clause did not
preclude the transfer of shore zone rights from the State to
riparian owners even absent an express grant. The Court
here concluded that the anti-gift clause prevented the
transfer of shore zone rights from the State to riparian
owners except where the State made an express grant.

[1/4] The Court here has explained the anti-gift analysis it applied in
Mills and concluded that § 47-01-15 could not have allocated or granted
State shore zone property interests to upland owners. Slip Op. at §24. That
analysis, however, does not account for the full scope of the Mills holding.
Mills applied the anti-gift analysis yet concluded that the State does not
have absolute title to the shore zone and that riparian owners have
correlative rights in the shore zone. 523 N.W.2d at 542-44. Under Mills,
therefore, riparian owners have rights in the shore zone that are not subject
to the anti-gift analysis the Court has applied here to § 47-01-15.

[95] The Court explained here that, upon statehood, North Dakota
received absolute title to the shore zone. Slip Op. at §14. The Court further

explained that a transfer of the State’s property interest to an individual



would constitute a gift and therefore violate the anti-gift clause, citing

Solberg v. State Treasurer. Slip Op. at 423. The Court’s opinion provides

no basis to distinguish a mineral interest from any other kind of property
interest with respect to the application of the anti-gift clause. Mills also
analyzed the anti-gift clause, including the Solberg case, as the Court
recognized here. Slip Op. at 4919-20, 23. But Mills concluded that the State
did not have absolute title, and a riparian owner has correlative rights in
the shore zone. 523 N.W.2d at 544. Therefore, a portion of the State’s shore
zone title transferred to riparian owners without violating the anti-gift
clause, whether by application of § 47-01-15 or by some other mechanism.
That is, the State began with absolute title, but it no longer has absolute
title, and the anti-gift clause was not violated. Mills, 523 N.W.2d at 542-44.
[96] The Court’s holding here does not reconcile or address this
aspect of the Mills holding. Instead, its holding here conflicts with Mills by
applying the anti-gift clause to find that the State has absolute title absent
an express grant. Specifically, if this Court applies the holdings in Mills,
the Court’s holding here is in error for one or both of two reasons: either

(1) the Court’s anti-gift analysis here is incorrect because Mills concluded

that under § 47-01-15, upland owners held interests in the shore zone that

did not violate the anti-gift clause; or (2) Mills provides an alternate basis



other than § 47-01-15 under which riparian owners hold shore zone
interests, and the Court has not addressed that alternate basis in its
opinion.

[1/7] Petitioners therefore request that the Court grant rehearing to
address the conflict between its holdings here and in Mills. Petitioners
request that the Court determine whether upland owners have mineral
rights in the shore zone under the correlative rights that, under Mills, are
not precluded by an anti-gift analysis. Under the public trust framework
articulated in Mills and analyzed in Petitioners’ briefs here, those mineral
rights belong to the upland owners and their transfer was not precluded
by the anti-gift clause.

[4/8] The out-of-state authorities cited in Mills provide a basis for
concluding that riparian owners have correlative rights in the shore zone

despite North Dakota’s anti-gift clause. State v. Korrer, a Minnesota case,

held that a riparian owner has title to the shore zone, subject to the public
trust. 148 N.W. 617, 623 (Minn. 1914). Minnesota does not have a low

water mark statute like § 47-01-15. Korrer, therefore, defined riparian

owners’ shore zone rights under another basis: “established Minnesota
law,” as this Court recognized. Slip Op. at §25. This basis arises from

Minnesota’s courts, and not its legislature, and thus does not run afoul of



Minnesota’s anti-gift clause, which is substantially similar to North
Dakota’s. MINN. CONST. ART. XI, § 2 (“The credit of the state shall not be
given or loaned in aid of any individual . . ..").

[49] Mills linked its holding to its discussion of Korrer. Following a

quote from Korrer, Mills held that “no interest in the shore zone is

absolute.” 523 N.W.2d at 544. The Court’s opinion here reaffirms that
holding, a “principle” of North Dakota law: “[t]his Court cited those cases
[including Korrer] to support the principle that the parties have correlative

rights in the shore zone.” Slip Op. at 425 (citing Mills at 543-44).

[910] If § 47-01-15 cannot have transferred any shore zone rights to
riparian owners absent an express State grant, as the Court has expressed
here, then the Mills holding must have rested upon another basis not
subject to the anti-gift clause: common law as developed by this Court.
This basis is consistent with the Court’s citation of Korrer and reliance

upon it for the holding in Mills. It also is consistent with the historical

development of water-boundary law in North Dakota.

[911] In 1937, the cases of Gardner v. Green, 67 N.D. 268, 281, 271

N.W. 775, 782, and Oberly v. Carpenter, 67 N.D. 495, 501, 274 N.W. 509,

512, explained that upland owners owned down to the water line of the

river —that is, the low water mark. In 1945, State v. Loy declared that “[t]he



State of North Dakota recognizes that the boundaries of lands bordering
on navigable streams extend to the low water mark.” 74 N.D. 182, 190, 20

N.W.2d 668, 671 (1945). In 1955, Hogue v. Bourgois again articulated “the

rule that the owner of lands riparian to a navigable stream owns title to the
low water mark.” 71 N.W.2d 47, 52 (N.D. 1955). This “rule” formed the
basis for the ruling that “[t]he title of the State of North Dakota to lands
below low water mark of a navigable stream is coextensive with the bed of
the stream as it may exist from time to time.” Id.

[4112] Mills declared “[a]ny statements in our prior decisions that ‘the
owner of lands riparian to a navigable stream owns title to the low water
mark” are dicta.” 523 N.W.2d at 540. However, its holding —that a riparian
owner has correlative rights in the shore zone to the low water mark —is
consistent with these prior rulings. Mills clarified that upland owners do
not have absolute title to the shore zone, but followed the decades-old
precedent that upland owners have rights in the shore zone under North
Dakota law.

[913] Whether under § 47-01-15 or under common law of North
Dakota, Mills held that riparian owners hold correlative rights in the shore
zone. 523 N.W.2d at 544. Those rights extend beyond “riparian rights.” Id.

Those rights transferred from the State to the riparian owner without



violating the anti-gift clause. Id. at 542-43. Mills indicates that the scope of

those rights extends to the rights that do not implicate the State’s public
trust obligations. As discussed in Petitioners” briefs in this matter, mineral
rights do not implicate the State’s public trust obligations and thus, under
Mills, properly belong to riparian owners.
CONCLUSION

[914] The Court’s opinion in this matter conflicts with these holdings
from Mills by holding that the State has absolute title to the shore zone
absent an express grant to an upland owner. Petitioners therefore
respectfully request that the Court grant rehearing of this matter to
address the conflict between these holdings. Mineral interests are properly
within those correlative rights owned by upland owners under Mills.
Petitioners therefore request that, upon further consideration, the Court
reverse the trial court’s grant of summary judgment to the State and

remand to the trial court for further proceedings.



Dated: January 9, 2014

Respectfully submitted,

Robins, Kaplan, Miller & Ciresi L.L.P.

By: /s/ Jan M. Conlin

Jan M. Conlin (N.D. No. 07268)
Richard B. Allyn (PP01120)

Sara A. Poulos (IP001140)

Aaron R. Fahrenkrog (P01122)
2800 LaSalle Plaza

800 LaSalle Avenue

Minneapolis, MN 55402

Phone: (612) 349-8500

Counsel for Reep Plaintiffs-Appellants
Counsel for Appellant Kerry Hoffman

Crowley Fleck PLLP

John Morrison (N.D. No. 03502)
400 East Broadway, Suite 600
Bismarck, ND 58501

Phone: (701) 223-6585

Counsel for Reep Plaintiffs-Appellants

Neff Eiken & Neff P.C.

Charles L. Neff (N.D. No. 04023)
111 East Broadway

P.O. Box 1526

Williston, ND 58801

Phone: (701) 577-8927

Counsel for Reep Plaintiffs-Appellants

David R. Bossart Law Firm, P.C.
David Bossart (N.D. No. 02748)
1220 Main Avenue

Suite 123

Fargo, ND 58103

Phone: (701) 205-4773

Counsel for Reep Plaintiffs-Appellants



Conlin Law Firm, LLC

Thomas J. Conlin (N.D. No. 06023)
600 Highway 169, Suite 1650
Minneapolis, MN 55426

Phone: (952) 252-0489

Counsel for Reep Plaintiffs-Appellants
Counsel for Appellant Kerry Hoffman

Cox, Horning, & McGrath, LLC
Randall T. Cox (N.D. No. 07129)
400 S. Douglas Highway
Gillette, WY 82716

Phone: (307) 682-2500

Counsel for Appellant Harvest Oil Company,
LLC

Crowley Fleck PLLP

Kent Reierson (N.D. No. 03685)

111 East Broadway

P.O. Box 1206

Williston, ND 58802-1206

Phone: (701) 572-2200

Counsel for Appellant City of Williston

Johnson & Sundeen

Dennis E. Johnson (N.D. No. 03671)

109 5th Street S.W.

Watford City, ND 58854

Phone: (701)444-2211

Counsel for Appellant Upstream Innovations,
Inc.

Marlyce A. Wilder (N.D. No. 05099)
State’s Attorney, Williams County, N.D.
P.O. Box 2047

Williston, ND 58802-2047

Phone: (701) 577-4577

Counsel for Appellant Williams County

10



Pringle & Herigstad, P.C.

Scott M. Knudsvig (N.D. No. 05823)

2525 Elk Drive

P.O. Box 1000

Minot, ND 58702-1000

Phone: (701) 852-0381

Counsel for Appellants First National Bank &
Trust Co. of Williston, Trustee Of Hilda Noe
Grandchildren Trust; American State Bank
And Trust Company As Trustee of Frank W.
Moran and Mary Joan Moran Family Minerals
Trust; and American State Bank And Trust
Company As Trustee of Harris and Louise
Anderson Family Minerals Trust U/A Dated
February 10, 2006

Hennessy Law Office, P.C.

Greg W. Hennessy (N.D. No. 03397)

417 1st Avenue E.

P.O. Box 756

Williston, ND 58802-0756

Phone: (701) 572-8296

Counsel for Appellants Beverly Sundet, Ricky
Vance and Linda Kirkland

Appellant Shirley L. Schwab (pro se) as
Trustee of the SHIRLEY SCHWAB TRUST
under trust agreement dated March 5, 1999
805 West Fairmont Drive

Peoria, IL 61614-4242

Appellant Lois C. Zeigler (pro se) as Trustee
under the Last Will and Testament of
Frederick H. Zeigler, Deceased

8 Oak Creek Drive

East Peoria, IL 61611-4843

Appellant Gary S. Schwab (pro se)

218 South 5th Street, Apt. G
Springfield, IL 62701-1415

11



Appellant Curtis Bakke (pro se)

Appellant Sherrie Dee Bakke (pro se) as
Trustee of the Lowell G. Bakke Mineral
Trust

8936 South Quail Run Drive

Sandy, UT 84093

Appellant Jerome Bakke

1314 Cottonwood St.
Grand Forks, ND 58201

12



Certification of Compliance on Word Count

[915] The above-signed counsel certify that this brief complied with
Rule 32(a)(7)(A); the word count is 1,741.

Certification of Word Processing Program

[1116] The above-signed counsel certify that the word processing

program used to prepare this brief is Microsoft Word 2010.

13



CERTIFICATE OF SERVICE

[117]

| hereby certify that a true and correct copy of the foregoing

JOINT PETITION FOR REHEARING OF THE REEP PLAINTIFFS-
APPELLANTS AND CERTAIN BRIGHAM DEFENDANTS-APPELLANTS
was on the 9" day of January, 2014, served electronically to the following:

Lawrence Bender
David Bossart
Malcolm H. Brown
Charles M. Carvell
Thomas Conlin
Randall (R.T.) Cox
Peter H. Furuseth
Greg W. Hennessy
Hope L. Hogan
Dennis E. Johnson
Scott M. Knudsvig
Amy L. De Kok
Carolyn A. Kvislen
Charles Neff

Kent A. Reierson
Michael D. Schoepf
Jennifer L. Verleger
Marlyce A. Wilder

[118]

Ibender@fredlaw.com
david@bossartlaw.com
mbrown@crowleyfleck.com
ccarvell@nd.gov
tom@conlinlawfirm.com
rt@coxhorning.com
pete@furusethlaw.com
integrated@nemontel.net
hhogan@nd.gov
dennis@dakotalawdogs.com
sknudsvig@srt.com
adekok@fredlaw.com
ckvislen@nd.gov
cneff@nefflawnd.com
kreierson@crowleyfleck.com
mschoepf@fredlaw.com
jverleger@nd.qgov
marlycew@co.williams.nd.us

| further certify that a true and correct copy of the same was on

the 9" day of January, 2014, was mailed by first-class mail, postage pre-paid, to

the following:

Geraldine Loder
715 15th Ave. N.
So. St. Paul, MN 55075-1417

Michele M. Gran
2634 Keller Parkway
St. Paul, MN 55109-1982

Mary Ellen Smith
P.O. Box 74
Argyle, MN 56713-0074

Robert James McDonald
925 Oak Ridge Pt. NE
Blaine, MN 55434-3036

Carole J. McDonald
813 Kersten St.
Bottineau, ND 58318-1815

John C. McDonald, Jr.
P.O. Box 163
Forest River, ND 58233-

0163

Teresa Sitzmann
3345 39th Ave. SE
Tappen, ND 58487-9378

Richard R. McDonald
3540 35th St. NE
Inkster, ND 58244-9311

Rose Marie Dokken
286 S. Taylors Trail
Sierra Vista, AZ 85635

14



Thomas T. McDonald Jacque N. Masog Elaine McDonald

2168 128th St. W. 5316 El Encanto PI. NE c/o Jelaine Jackson

Rosemount, MN 55068-3922  Albuquerque, NM 87110 1518 Eagle Crest Dr.
Prescott, AZ 86301-5428

Josephine Swenson Doreen Fern McDonald Kay L. Dodge
425 Arizona St. SE 310 Dale Ave. S. 3652 Kolstad Rd.
Lonsdale, MN 55046-9441 Moorhead, MN 56560-4908 Eagan, MN 55123-1015
Georgia Carol Hausauer Margaret Cecelia Gott William R. Mueller
16426 Holbrook Ave. 8989 163rd St. W. 1430 8th Ave. S.
Lakeville, MN 55044-4422 Lakeville, MN 55044-8871  St. Paul, MN 55075-3316
Marlyne Myrtle Loomis Virginia A. Venti
8325 260th St. E Eileen Eugenia Ehrler Lesley Louise Neary
Randolph, MN 55065-9570 1477 Ripley Ave. 26509 Hogan Ave.

St. Paul, MN 55109-4537 Randolph, MN 55065-

9531

Sherrill Myers Theresa Cogswell Norman Bratcher
9733 N. Chemehlevi Dr. 2817 E. Kramer St. 4695 State Route 283 N
Casa Grande, AZ 85122-8340 Mesa, AZ 85213-2415 Quincy, WA 98848-9749
Viola DeTienne Brian Jay Bower Beulah Clawson
34180 Co. Road 19 371 S. 13th St. 2197 E. Willis Rd.
Windsor, CO 80550-2602 San Jose, CA 95112-2234  Gilbert, AZ 85297-2089
Sandra Lee Messenger Nancy Ann Bower-Pryor Orville M. Erickson
108 S. Water St. 1901 Whitetail Run P.O. Box 694
Ellensburg, WA 98926-3058 Buffalo, MN 55313-2397 Williston, ND 58802-0694
Thomas Adrian Bower Jacqueline Mech Adrean O. Aafedt
130 Madrona Ave. 909 Jackson St. P.O. Box 1242
El Granada, CA 94018-1373 Ketchikan, AK 99901-5735 Williston, ND 58802
Jerome Bakke Robert K. Torgerson Charles E. Pearce
1314 Cottonwood St. 2244 Darwin Circle Gabriele Pearce

Grand Forks, ND 58201-5520 Henderson, NV 89014-4907 1721 3rd Ave. SW
Ardmore, OK 73401-3223

15



Curtis Bakke

Sherrie Dee Bakke

8936 S. Quail Run Drive
Sandy, UT 84093-1710

Leah Pearce Bond
121 Kensington CT
Fairhope, AL 36532-2983

James R. Goins
613 Tulsa St.
Norman, OK 73071-4634

Christi Breithaupt

Michael Brooks

120 Ockley Dir.

Shreveport, LA 71105-3023

Shirley L. Schwab, Trustee
805 W. Fairmont Dr.
Peoria, IL 61614-4242

GeoFocus Corporation

c/o Corporation Service Co.
316 N. 5th St., P.O. Box 1695
Bismarck, ND 58502-1695

Energy One, LLC

c/o CT Corporation System
314 E. Thayer Ave.
Bismarck, ND 58501-4018

Petroleum Land Services
c/o J. Cook, Vice President
P.O. Box 392

Williston, ND 58802-0392

Jane Sanders Galt
P.O. BOX 1891
Ardmore, OK 73402-1891

B.C. Harris

Ann Harris

c/o Harris Revocable Trust
1405 Cambridge Ct.
Shawnee, OK 74804-2333

Kelly Smith
2610 Country Lake Dr.
Carrollton, TX 75006-4705

H. Malcolm Pippin
Attorney at Law

P.O. Box 1525

Williston, ND 58802-1525

Gary S. Schwab
218 S. 5th St., Apt. G
Springfield, IL 62701-1415

Powers Energy Corporation
c/o James E. Powers

501 East Broadway

P.O. Box 1221

Williston, ND 58802-1221

Golden Eye Resources, LLC

Golden Eye Royalties, LLC
c/o Kari Bleyle

5460 S. Quebec St., Ste. 335

Cynthia Jo. Weldon
1215 S. Rockford Rd.
Ardmore, OK 73401-3650

Wayne Smith

P.O. Box 38072
Shreveport, LA 71133-
8072

Bill Como
6928 Celia Avenue
Baton Rouge, LA 70811

Greg W. Hennessy
Hennessy Law Office, P.C.
P.O. Box 756

Williston, ND 58802-0756

Lois C. Zeigler
7019 N. Kellar Ct.
Peoria, IL 61614-1909

The Dublin Company

c/o Tim D. Lynch

P.O. Box 783

Williston, ND 58802-0783

Greenwood Village, CO 80111-1927

Huston Energy Corporation
c/o Mike W. Huston

2402 W Willow

Enid, OK 73703
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Larry A. Cramb, Sr.
301 — 3rd Street S.
Delano, MN 55328-8801

/s/ John W. Morrison

John W. Morrison (ND No. 03502)
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