20130259

FILED
IN THE OFFICE OF THE
CLERK OF SUPREME COURT
NOVEMBER 12, 2014
STATE OF NORTH DAKOTA

IN THE SUPREME COURT
STATE OF NORTH DAKOTA
MKB MANAGEMENT CORP, d/b/aRED
RIVER WOMEN’S CLINIC, KATHRYN L.
EGGLESTON, M.D.,

)

)

)

) Supreme Ct. No. 20130259

Plaintiffs and Appellees, )

) District Ct. No. 09-2011-CV-

V. ) 02205

)

BIRCH BURDICK, in hisofficial capacity as )

State Attorney for Cass County, TERRY )

DWELLE, M.D., in his official capacity asthe )

chief administrator of the North Dakota )

Department of Health, )
)
)
)
)
)
)
)
)
)

Defendants,

TERRY DWELLE, M.D., in hisofficial capacity
as the chief administrator of the North Dakota
Department of Health,

Appellant.

PLAINTIFFS-APPELLEES PETITION FOR REHEARING

Joseph Turman Autumn Katz*
N.D. Bar # 03128 David Brown*
KatrinaLang CENTER FOR
N.D. Bar #06119 REPRODUCTIVE RIGHTS
TURMAN & LANG, LTD. 120 Wall St., 14th Fl.
505 North Broadway, Suite 207 New York, NY 10005
P.O. Box 110 Phone: (917) 637-3600
Fargo, ND 58107 Fax: 917-637-3666

Phone: (701) 293-5592
Fax: (701) 293-8837
*Qut-of-State Registered Attorneys

ATTORNEY S FOR PLAINTIFFS AND APPELLEES
November 12, 2014




TABLE OF CONTENTS

Paragraph

| STATEMENT OF [SSUE.......cotiiiiiieire ettt st sne s 1
Il. STATEMENT OF THE COURSE OF PROCEEDINGS AND

DISPOSITION OF THE CASE ...ttt 7

[11. ARGUMENT AND AUTHORITIES.......ccoii ettt 17

V. CONCLUSION ...ttt et ee et e s s e e e e eaa e e sse e e ssseeesaee e nneesanee s 21



TABLE OF AUTHORITIES

CASES Paragraph(s)
Birst v. Sanstead, 493 N.W. 2d 690, 695 (ND 1992) ........cccceevrririirrirrees e 18
MKB Mgmt. Corp. v. Burdick, No. 09-2011-CV-02205, (N.D. Dist. Ct., Cass

Cnty., JUIY 15, 2013) ...oocieiieeeiieeie et nne s 528,910
MKB Mgmt. Corp. v. Burdick, 2014 ND 197 .......cccooieieieeie e eee e 11

RULES, STATUTES, OTHER AUTHORITIES

2011 N.D. SeSS. LAWNS CH. 109, 86 ...t e e e eeeeee s 3,4
2013 N.D. SESS. LAWS CH. 118, 8 L ...eeeeeeeeeeeeeeeeeeee et e e e e e e e e e e e e e e e sa e e aeeeeaan 4
N D O O T B 02250 15t FE SRR OP PP 18



l. STATEMENT OF ISSUE

[T1]  On October 28, 2014, this Court reversed the judgment of the district court
declaring House Bill 1297 unconstitutional and permanently enjoining its enforcement.
Pursuant to this Court’s opinion, House Bill 1297 (*“H.B. 1297 or the “Act”) has not
been declared unconstitutional by a sufficient majority of the Court; therefore, the Act
took effect on October 29, 2014 (the date of entry of final judgment). The controlling
opinion of the Court held that the district court erred in construing H.B. 1297 to ban all
medication abortions. As construed by this Court, H.B. 1297 does not impose a ban on
all medication abortions. Based on this understanding of H.B. 1297’s practical effect, the
Court further held that the Act does not violate the “undue burden” standard laid down by
the United States Supreme Court in Planned Parenthood of Se. Pa. v. Casey, 505 U.S.
833 (1992).

[12] Appellees now seek clarification from the Court as to a narrow issue of statutory
construction regarding Section 6 of H.B. 1297, the emergency contract provision.

[13] Section 6 of H.B. 1297 makesit illegal for physiciansto provide medication
abortions unless they have entered into a signed contract with another physician who has
“active admitting privileges and gynecological and surgical privileges” and “who agrees
to handle emergencies associated with the use or ingestion of the abortion-inducing drug”
(hereinafter the “Emergency Contract”). 2011 N.D. Sess. Laws ch. 109, § 6.

[14] Therequirements of H.B. 1297 are closely intertwined with the requirements of
Senate Bill 2305 (“S.B. 2305”), enacted on March 27, 2013. S.B. 2305 imposes criminal
penalties on physiciansin North Dakota who perform abortions unless they obtain
“admitting privileges ... and staff privileges to replace hospital on-staff physicians” at a

hospital within 30 miles of the abortion facility. 2013 N.D. Sess. Laws ch. 118, § 1.



Although H.B. 1297 is applicable only to physicians who provide abortion-inducing
drugs, S.B. 2305 applies more broadly to “[a]ll physicians performing abortion
procedures” in the state of North Dakota. Compare H.B. 1297 § 6 with S.B. 23058 1.1
[15] Thedistrict court determined that it would be impossible for Appellees to satisfy
H.B. 1297’s Emergency Contract requirement for several reasons, including that no
physician willing to sign such a contract could be located, and that the contracting
physician, whose name and contact information “would be available to many upon
demand,” could face professiona and physical harm by being associated publicly with
the provision of abortion services. MKB Mgmt. Corp. v. Burdick, No. 09-2011-CV-
02205, Mem. Op. & Order for Perm. Inj. (N.D. Dist. Ct., Cass Cnty., July 15, 2013)
(hereinafter “Dist. Ct. Op.”), at 39. This Court’s controlling opinion does not address
these factual findings of the district court. Therefore, Appellees’ petition for rehearing
seeks clarification on how the Court has construed the emergency contract provision so
that it is not a de facto ban on medication abortion, given that the district court’s findings
of fact have not been challenged and are fully supported by the record.

[6] Inproviding such clarification, Appellees aso request confirmation from the
Court that, consistent with North Dakota rules of statutory construction, the provisions of
H.B. 1297 and S.B. 2305 should be construed together and as awhole. Provided that the
term “active admitting privileges and gynecological and surgical privileges” in H.B. 1297

has the same meaning as the term “admitting privileges ... and staff privileges to replace

1 S.B. 2305 was previously the subject of alawsuit brought by Appellees. After
determining that S.B. 2305 would not, under current conditions, prevent them from
performing abortions, Appellees reached a settlement agreement with Appellant and
dismissed their lawsuit. Appellant filed an interlocutory appeal of a preliminary
injunction against the law in this Court before that lawsuit was dismissed.



hospital on-staff physicians” in the subsequently-enacted S.B. 2305, then the Emergency
Contract provision, like the rest of the Act as construed by the controlling opinion in this
case, will not operate as a de facto ban on medication abortion. Harmonizing the
provisions of H.B. 1297 and S.B. 2305 in this manner would further support this Court’s
determination that the district court erred in construing the emergency contract provision
as ade facto ban.

1. STATEMENT OF THE COURSE OF PROCEEDINGS AND
DISPOSITION OF THE CASE

[17] H.B. 1297 was enacted April 19, 2011, and preliminarily enjoined before its
effective date of August 1, 2011. The district court permanently enjoined the Act on July
15, 2013. On October 28, 2014, this Court reversed the district court’s ruling, allowing
H.B. 1297 to take effect.

[8] Initsopinion, the district court found that Appellees would be unable to perform
medication abortions if the Emergency Contract provision required them to locate a
physician willing to handle, on an exclusive basis, any emergencies that might arise.
Dist. Ct. Op. at 38.

[19] Thedistrict court also found that, in the rare event a patient were in need of
emergency care to treat a complication arising from a medication abortion, such
treatment would involve a dilation and curretage, or, in extremely unusual cases, a blood
transfusion, which are “all relatively common and simple medical procedures ...
routinely performed at most medical centers.” 1d. at 37.

[110] In addition, the court determined that any physician entering into the required
contract, which would be “available to many upon demand,” could be subject to physical

and/or professional harm. Id. at 39 (noting that physicians who provide abortion or



otherwise associate themselves with the provision of abortion services face “protestors,
harassment, potential violence, and professional isolation”). Given these serious
repercussions, the district court found that no physician willing to sign the contract could
be located, and concluded that because the Emergency Contract’s requirements were
“impossible to meet,” they would operate as a de facto ban on medication abortion. Id. at
38-30.

[111] This Court determined that the district court erred in construing H.B. 1297’s
Emergency Contract requirement as imposing atotal ban on all medication abortions.
MKB Mgmt. Corp. v. Burdick, 2014 ND 197, 149. Specificaly, this Court found that the
Emergency Contract need not be “exclusive,” nor does it “preclude the prescribing or
providing physician from giving a pregnant woman other additional information for
dealing with emergencies.” Id. According to the Court, when construed in such a
manner, H.B. 1297 does not “impose[] a substantial obstacle on a woman’s right to an
abortion before viability.” 1d. §58.

[112] However, the Court’s construction of the Emergency Contract is silent asto
certain key findings of fact made by the district court in support of its conclusion that the
Act operates as a de facto ban; namely, that the Emergency Contract requirement would
be “impossible to meet.” Therefore, rehearing is warranted to clarify the Court’s basis
for determining that the Emergency Contract requirement does not impose a ban on
medication abortions in North Dakota.

[113] In addition, rehearing is warranted because the Court’s opinion does not address
the interaction between H.B. 1297’s requirements and S.B. 2305’s requirements, or

whether the type of privileges required by H.B. 1297°s Emergency Contract provision



can be satisfied by a physician who has obtained privileges in compliance with S.B.
2305’s requirements.

[114] S.B. 2305 was passed March 26, 2013 and was scheduled to take effect on August
1, 2013. Because Plaintiff-Appellee Dr. Eggleston and the other physicians who work for
Plaintiff-Appellee Red River Women’s Clinic were unable to obtain hospital admitting
privileges prior to S.B. 2305’s effective date, Appellees brought suit to enjoin the act’s
enforcement. During the course of litigation, the physicians were granted admitting
privileges at a hospital within thirty miles of Red River Women’s Clinic’s facilities.
Accordingly, the parties entered into a stipulation and Appellees voluntarily dismissed
their claim without prejudice.

[115] The admitting and clinical privileges that the physicians at Red River Women’s
Clinic have been granted include “core privileges” (which allow them, inter alia, to
admit, diagnose, and work up patients, including ordering a blood transfusion), as well as
“special privileges” to perform a dilation and curettage. Thus, a physician with admitting
and clinical privilegesthat satisfy S.B. 2305 would be able to care for any patient
experiencing a complication of medication abortion requiring treatment on an emergency
basis.

[116] Accordingly, Appellees’ petition for rehearing seeks confirmation that—in order
to avoid H.B. 1297 operating as a de facto ban on medication abortion—the privileges
required by the Emergency Contract can be satisfied by the privileges required by S.B.
2305.

1. ARGUMENT AND AUTHORITIES

[117] Thedistrict court found that, based upon the evidentiary record, the Emergency

Contract provision of H.B. 1297 would operate as de facto ban on the performance of



medication abortion. It isclear that when this Court ruled upon the constitutionality of
H.B. 1297 — including its Emergency Contract provision — it construed the Act as
permitting the performance of medication abortion when administered according to
mifepristone’s label protocol. However, if the Emergency Contract requirement has the
effect of barring the provision of all medication abortions, then the outcome of the case
would be at odds with the Court’s apparent intent.

[118] Statutory provisions should be “harmonized, if possible, so that effect may be
given to each.” N.D.C.C. § 1-02-09.1. Thus, when considering the constitutionality of
two statutes “relating to the same subject matter,” the statutes must be construed together
and as awhole, making every effort to harmonize them if possible, “without rendering
one or the other useless.” Birst v. Sanstead, 493 N.W. 2d 690, 695 (ND 1992) (citation
omitted).

[119] Appellant asserts that the purpose of H.B. 1297°s Emergency Contract provision
IS to ensure that a patient experiencing a complication “knows a physician she can contact
if an emergency arises.” Appeal Br. of Def.-Appellant Terry Dwelle, M.D., at 26. Like
H.B. 1297, S.B. 2305 imposes heightened requirements related to emergency care on
physicians performing abortions. Accordingly, and in light of N.D.C.C. § 1-02-09.1, it is
appropriate to construe H.B. 1297°s Emergency Contract requirement as capable of being
satsified by any physician who has the requisite privileges under S.B. 2305.

[120] Harmonizing S.B. 2305 and H.B. 1297—which both purport to serve the same
underlying purpose of protecting women’s health—in this manner is entirely consistent
with the controlling opinion of this Court, finding that H.B. 1297 does not impose a ban

on al medication abortion.



V. CONCLUSION

[121] For the foregoing reasons, Appellees respectfully request that this Court, in order
to give effect to its earlier opinion in this case and to both statute’s requirements, resolve
any lingering ambiguity about the practical effect of H.B. 1297, and confirm that a
physician who has obtained the necessary privileges required by S.B. 2305 would aso

have the ability to enter into the Emergency Contract required by H.B. 1297.
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