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REPLY
(Y11  As in Waldock v. Amber Harvest Corp., 2012 ND 180, 820 N.W.2d 755, the
Executrix Deed, the only deed at issue in this case, is unambiguously a quitclaim deed
that only purported to include Carl Meyer’s (“Carl’s”) interest at the time of his death.
There is no dispute that Carl owned 50% of the minerals. There is no dispute that the
Executrix Deed purported to reserve 50% of the minerals. As a result, there was no
overconveyance. The Executrix Deed conveyed the entire surface of the tract in dispute

(the “Tract”) to Emil Meyer (“Emil”), but no mineral interest in the Tract.

[92] The Duhig framework, including this Court’s analysis of that framework in
Waldock, is meant to “provide certain and definite guidelines in the interpretation of
property conveyances and in title examinations.” See Gawryluk v. Poynter, 2002 ND 205
913, 654 N.W.2d 400. In its brief, Whiting Oil and Gas Corporation (“Whiting”) claims
a departure from the certainty of Waldock is justified for two reasons: (1) there was a
preceding contract for deed, and the Executrix Deed deals with sections of land other
than the Tract; and (2) the Executrix Deed refers to an order by the county court directing
the conveyance. Neither of these reasons justify a departure from this Court’s analysis in

Waldock,

A. The granting clause in the Executrix Deed controls because the terms
of any prior contract merged with the terms of the Executrix Deed.

[J3] Whiting claims that a prior contract for deed distinguishes this case from
Waldock. (See Whiting’s Br. at § 10-11, 13). But, as in Waldock, the only controlling
instrument is the deed. Under North Dakota law, the terms of a contract for deed merge
with the terms of a deed executed in fulfillment of the contract. Zimmer v. Bellon, 153

N.w.2d 757, 761 (N.D. 1967) (“[A] deed made in full execution of a contract of sale of




land merges the provisions of the contract therein, and ... although the terms of
preliminary agreements may vary from those contained in the deed, the deed alone must
be lobked to for determination of the rights of the parties|.]” (emphasis original) (quoting
26 C.J.S. Deeds § 91c, page 842)). Thus, any contract for deed merged with the
Executrix Deed after the Executrix Deed was fully executed. See id. In other words, any

prior contract for deed had no legal effect following the execution of the Executrix Deed.

[J4] The plain language of the Executrix Deed transferred what Carl owned at the time
of his death in the lands mentioned, less 50% of the minerals. (See Doc ID #125, Ex. A-
4, Executrix Deed) (granting “all the right, title, interest, estate, of the said Carl J. Meyer,
decedent, at the time of his death ... [in Sections 21 and 28] ... [e]xcepting and
reserving ... 50% of all oil, gas and other minerals in and under and that may be
produced from said lands.”). Despite this plain limitation on the grant to what Carl
owned “at the time of his death,” Whiting claims that “[t]his result does not make sense
when Carl owned 100% of the minerals in some of the land and 50% in other land.”

(Whiting’s Br. at § 13).

[Y5] But the Executrix Deed did not warrant or make any explicit conveyance of
minerals to Emil. It merely included in the grant what Carl owned at the time of his
death, and a reservation is precisely the method to exclude such mineral rights from the
grant. See Waldock, 2012 ND 180 q 12, 820 N.W.2d 755 (grant included 50% of the
minerals, reservation excluded 25% of the minerals from grant, and deed conveyed 25%
of the minerals); ¢f Lee v. Frank, 313 N.W.2d 733 (N.D. 1981) (discussing a deed
whereby the grantor effectively reserved 100% of the minerals from a fee simple grant by

“excepting and reserving . . . all ores and minerals™). As to the Tract, this straightforward




conveyance therefore: (1) started with what Carl owned at the time of his death (the
surface and 50% of the Tract’s minerals), (2) reserved 50% of the Tract’s minerals, and

(3) conveyed the surface of the Tract.

B. Both the Executrix Deed and the administrator’s deed in Waldock
referred to an order by the county court directing a conveyance.

(6] As in Waldock, the Executrix Deed “complied with the contemporaneous
statutory provision for an estate’s conveyance of real property by private sale.” Waldock
2012 ND 180 § 10, 820 N.W.2d 755 (citing 1943 N.D.C.C. § 30-19-20 and Sittner v.
Mistelski, 140 N.W.2d 360, 369 (N.D. 1966)). That provision under the prior probate
code required an executor’s or administrator’s deed to refer to the “orders of the county
court authorizing and confirming the sale of the property of the estate and directing
conveyance thereof to be executed.” Sittner, 140 N.W.2d at 369 (quoting 1943 N.D.C.C.
§ 30-19-20). Therefore, the Executrix Deed’s reference to the county court’s order does
not distinguish it from Waldock. (See Whiting’s Br. at § 12). A similar reference existed

in the deed in Waldock, and such reference was required by law.

[Y7]  Further, this Court has already examined the effect of deeds issued under former
§ 30-19-20, and Whiting offers no other explanation why nearly identical deeds in
compliance with § 30-19-20 should be treated differently. Indeed, “N.D.C.C. § 30-19-20
clearly indicates [a] conveyance of [a] decedent’s real property by [a] decedent’s estate
conveys only the right, title, and interest of the decedent in the premises.” Waldock, 2012
ND 180 at 4 10, 820 N.W.2d 755; ¢f. 34 C.J.S. Executors and Administrators § 810 (“On
a sale of a decendent’s property under court order, there is no implied warranty, either of

title or quality . . . . The doctrine of caveat emptor applies.”).




[18] Applying Duhig after probate administration to deeds that only purport to include
the decedent’s estate in their grant would create the chaos that this Court was concerned
about at oral argument in Waldock—namely, that administrators and executors could
expose themselves to liability by warranting title outside the bounds of the estate. This
result was not justified in Waldock, where the appellant argued that the deed purported to
transfer 75% of the minerals when the estate only owned 50% of the minerals,
(Appellant’s Br. at § 35, Waldock v. Amber Harvest, No. 20120064 (arguing that “Clark
Van Horn received a 75% interest in and to all the minerals, though the United States was
owner of 50% of the interest”)). Nor is it here, where the Executrix Deed only purports
to deal with property of Carl’s estate and makes no mention of any property outside of
Carl’s estate—such as the other 50% mineral interest not owned by Carl and not
mentioned in the Executrix Deed. As a result, both the Executrix Deed and the
administrator’s deed in Waldock are the equivalent of a quitclaim deed, as both only

purported to deal with the property of the estate,

CONCLUSION
(191 Waldock is directly on point. The Emil Heirs own no mineral interests in the
Tract because the Duhig rule does not apply to the conveyance from Carl’s estate to Emil.
For the reasons stated above and in the Brief of Appellee Hess Corporation, Hess
requests that this Court affirm the District Court’s judgment, and that Hess be granted all

other relief to which it has shown itself to be entitled.




Dated this 11" day of September, 2015.

Respectfully submitted,

HAYNES AND BOONE, LLP

/s/ Liz E. Klingensmith
Liz E. Klingensmith
North Dakota ID #07994
Michael J. Mazzone
North Dakota ID #07302
1221 McKinney, Suite 2100
Houston, Texas 77010
Telephone: (713) 547-2115
Telecopier: (713) 236-5662

Peter Furuseth

North Dakota ID # 04160

Taylor Olson

North Dakota ID # 06963

Furuseth, Kalil, Olson & Evert, P.C.
PO Box 417

108 Main Street

Williston ND, 58802-0417
Telephone: (701) 774-0005
Telecopier: (701) 572-1505

ATTORNEYS FOR HESS CORPORATION




IN THE SUPREME COURT
STATE OF NORTH DAKOTA

Douglas J. Meyer, et al. v. Norman E. Engebretson, et al.
Supreme Court No, 20150170
Williams Co. Court No. 2013-CV-01313

AFFIDAVIT OF SERVICE

STATE OF TEXAS )
) ss
COUNTY OF HARRIS )

[1] LuAnn Burgess, being duly sworn on oath, deposes and states that she is of legal
age and that on September 11, 2015, she served the Brief of Appellee Hess Corporation in
Response to “Appellee” Brief of Whiting Oil and Gas Corporation in the above matter
electronically as follows:

Gary Michael Beaudry at gmb322@hotmail.com
Beaudry Law Office

836 Holt Dr., Ste. 210

Bigfork, MT 59911

Jon Bogner at jonbogner@ndsupernet.com
Kubik, Bogner, Ridl & Selinger

117First St.E.

P.O.Box 1173

Dickinson, ND 58602-1173

Lawrence Bender at lbender@fredlaw.com
Michael Schoepf at mschoepfi@fredlaw.com
Fredrikson & Byron, P.A.

1133 College Dr., Ste. 1000

Bismarck, ND 58501

Ross Leon Sundeen at ross(@dakotalawdogs.com
Johnson & Sundeen

109 Fifth St. S.W.

P.O. Box 1260

Watford City, ND 58854-1260

Gene W. Allen at gene(@allenpllc.com
Allen Law Office, PLLC

97 E. Main St.

PO. Box 188

Beach, ND 58621-0188




Matthew J. Barberat mbarber@schwebel.com
Schwebel, Goetz & Sieben, P.A.

80 S. Eighth St. #5120

Minneapolis, MN 55402

[2] And, being duly sworn on oath, deposes and states that on September 11,2015,
she served the Brief of Appellee Hess Corporation in Response to “Appellee” Brief of
Whiting Oil and Gas Corporation in the above matter by placing true and correct copies
of'the same in envelopes addressed as follows:

American Oil & Gas, Inc.
15050 17th St., Ste. 2400
Denver, CO 80265

Claude Dean Davis
250 East Elizabeth Way #1080
Chandler, AZ 85225

Gary P. Hytrek
40684 177th St. East
Lancaster CA 93535

Norman and Shirley Engebretson
1180 Monte Vista Drive
Reno,NV 89511

Evertson Energy Partners Royalty, LLC
4362 E. Hwy 30
Kimball, NE 69145

Kelly Marie Fox

f/k/a Kelly Marie Sikes
214 Winchester Dr.
Libby, MT 59923

James Ghrames
139 Birch Dr.
Kalispell, MT 59901

Charles J. Heringer 111, Trustee
P.O. Box 486
Billings, MT 59103

Horizon Royalties LLC
c/o NCORP Services

919 S.7th St. Ste. #503
Bismarck, ND 58504-5835




Cheryl D. Hytrek
7829 Pomeroy Way
Citrus Heights, CA 95610

Pamela C. Hytrek
250 Elizabeth Way Apt. 2040
Chandler, AZ 85225

Michelle Annette Jefferson
199 Stoner Creek Rd.
Lakeside, MT 59922

Stephanie C. McCall & Robert E. McCall
Trustee of the Stephanie C. McCall

1308 South Street

Castle Rock, CO 80104

Daniel Meyer

c¢/o Linda Meyer
6799 110th Ave NW
Tioga, ND 58852

Morganthaler Oil & Gas Properties
4200 Night Hawk Rd.
Billings, MT 59106

Barbara J. Nisley
c/o Gary Hytrek
40684 177th St.E.
Lancaster, CA 93535

North Dakota Minerals LLC
1746-FS Victoria Ave.
Ventura, CA 93003

OGR Bakken Resources LL.C
c¢/o Corp. Services Co.

316 N. 5th St.

P.O.Box 1695

Bismarck, ND 58502-1695

Fred Louis Orchard
c/o Gary Hytrek
40684 177th St.East
Lancaster, CA 93535




S&E Royalty, LLC
8470 W. 4th Ave
Lakewood, CO 80226

Karen E. Smith

Pers. Rep. of the Est. of Caryl E. Smith
c/o Stephanie C. McCall

1308 South Street

Castle Rock, CO 80104

Sandra Spehar
317 South Washington St.
Dillon, MT 59725

Gary C. Stewart
2511 Juniper Court
Golden, CO 80401

Sundance Energy Inc.

c/o CT Corporation System
314 E. Thayer Ave.
Bismarck, ND 58501-4018

Wilma Wiengart
41050 Bay Point Rd.
Polson, MT 59860

WM ND Energy Resources II, LLC
c/o CT Corporation System

314 E. Thayer Ave.

Bismarck, ND 58501-4018

and depositing the same, with postage prepaid, in the United States Mail at

Houston, Texas.
W/K/Vu 6&0&//,1/1/

LuAnn Burgess

SUBSCRIBED AND SWORN TO BEFORE ME on this 11th day of September,

/%7& //%éfﬁ/é\ //]/ g

Notary Public, State of Texas

\‘;\g;";,w,, EDNA LEIGH TAYLOR
% Nofary Pubiic, State of Texas
. My Commission Expires
e September 10, 2016

sy, sy,

3 _...’.Vo
S

H-15315848 2

25,
Sesae
5






