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INTRODUCTION

[1] Theissue of SNAPS' entitlement to damages under the 2011 stock
purchase agreement was not and could not have been raised in the Arizona judgment
domestication proceeding. Accordingly, the Arizona decision was not res judicata of the
contract claims asserted in North Dakota. The district court therefore erred in itsres
judicataruling.

ARGUMENT

REVIEW OF THE DISTRICT COURT’'SRESJUDICATA RULING.

[2] Jim and Steve Leach both argue that this Court may not review the district
court’ s res judicata decision, which was the sole basis for dismissing SNAPS' contract
claims against them. They provide no legal support for their argument, nor is there any,
and it should be rejected.

[3] It appears that Jim and Steve Leach think SNAPS somehow waived or
failed to preserve theissue below. But SNAPS plainly opposed Jim and Steve Leach’s
summary judgment motion on the basis of resjudicata. In response to the motion, anong
other things, SNAPS argued that the Arizona decision was not res judicata of its contract
claim in North Dakota because “the Arizona action was [only] seeking to domesticate a
North Dakota judgment”; the Arizona decision was explicitly “restricted to the state of
Arizond’; and “the Arizona Order [ig] irrelevant to thiscase.” Doc. #142 1 8, 12.
SNAPS aso explained below the stark difference between the Arizona proceeding and
the North Dakota action: “The [North Dakota] lawsuit is about indemnification pursuant
to a contact, not about ajudgment.” Doc. #124 7.

[4] Furthermore, after the district court made its res judicata ruling, SNAPS

filed amotion for reconsideration, again opposing the application of that doctrine to the
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contract claim. Doc. #245. That motion focused solely on the res judicataissue, as
although Jim and Steve Leach argued severa grounds for summary judgment, the district
court made its decision solely on the basis of resjudicata. App. 84-88.

[9] Thus res judicata was twice opposed below. The summary judgment
ruling is reviewed de novo and the motion for reconsideration is reviewed for an abuse of

discretion, which includes a misapplication of law. First Union Nat'| Bank v. RPB 2,

LLC, 2004 ND 29 17, 674 N.W.2d; Langer v. Pender, 2009 ND 51, 112, 764 N.W.2d

159. That decision isfully reviewable on appeal.

. RES JUDICATA DOESNOT BAR SNAPS CONTRACT CLAIM.
A. Res Judicata Requires a Prior Decision on the Same Facts.

[6] Neither Jim nor Steve Leach cites any authority giving res judicata effect
to adecision refusing to domesticate aforeign judgment. Nor does either disagree with
the recitation of the law of resjudicata set forth in SNAPS' brief.

[7] In that regard, Steve Leach notes that res judicata applies when a party

“has concelved of some new legal theoriesin which to clothe the same facts and events
that gaverise” to the prior action. S. Leach Br. 51 (emphasis added). Jim Leach notes

that res judicata applies when the subsequent claim is “based on the same or nearly the

same factual allegations’ asthe decided claim. J. Leach Reply Br. §11. Thustheir

contention that res judicata bars SNAPS' contract claim is not premised on the law, but
on an inaccurate portrayal of the Arizona proceedings and decision.

B. The 2011 Contract and Sale Were Not at I ssue In Arizona.

[8] Jim Leach argues that “the claims[in Arizona and North Dakota] both
arise out of the same contractua indemnification claim in the contract between SNAPS

and Leach.” J. Leach Reply Br. 12. That isfalse. Whileit istrue that SNAPS seeksto
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enforce the stock purchase agreement in the North Dakota action, it did no such thing in
Arizona. Rather, in Arizona, SNAPS asserted rights in the judgment itself by virtue of
Danuser’s 2014 assignment of the judgment to SNAPS and IDA. The 2011 contract and
the 2014 assignment are entirely separate transactions.

[9] In fact, neither the Arizona court’ s final ruling, nor any other ruling it
issued, even mentions the stock purchase agreement, its indemnification provision, or the
2011 sale. Doc. #102, 103, 105, and 276. The only matters at issue related to SNAPS
ownership and control of IDA, Danuser’ s 2014 assignment of the judgment to IDA and
SNAPS, and the effect of that assignment. 1d. The contract obligations of IDA’s prior
ownersto SNAPS were not at issue. 1d.

[10] Thefollowing summary of the Arizona proceeding verifies those facts:

[11] January 2, 2014: Danuser executes a notice of filing aforeign judgment,

which along with related papers are filed on January 21, 2014, in Maricopa County,
Arizona. Doc. #251. The accompanying affidavit names only Jim Leach as
“Defendant.” Doc. #249.

[12] March 4, 2014: Arizona attorney Shelton Freeman appears on behalf of

Jim Leach. Doc. #254.

[13] June 23, 2014: Arizonaattorney David Brown appears on behalf of
SNAPS and IDA. Doc. #262. No other appearances are entered. Steve Leach never

appears.

[14] August 21, 2014: The Arizona court enters a minute entry order “striking

IDA’s Notice” of foreign judgment. Doc. #276. Initsruling, the court “declinesto apply

the common law rule of extinguishment” to the assignment and states that “the validity



and enforceability of the Assignment is governed by the doctrine of contribution.” 1d.
The court determines that because IDA and Leach are joint tortfeasors of an intentional
tort, IDA isnot entitled to contribution for paying the judgment, and thus the assignment,
with respect to IDA, isinvalid. 1d. Theissue, then, iswhether joint tortfeasors are
entitled to contribution for paying ajudgment, not whether the liability has been allocated
by contract.

[15] Theissue of whether SNAPS isthe alter ego of IDA with respect to the
assignment isreserved for further litigation. That issue ultimately is set to be tried at an
evidentiary hearing.

[16] January 15, 2015: The Arizona court enters a minute entry order finding

that SNAPS: “wasthe alter ego of IDA at all material timesto the issues before this
court.” Doc. #298.

[17] FEebruary 11, 2015: The Arizona court “sets forth its findings of fact and

conclusions of law in [a] final written and signed Order.” Doc. #225. The court states

that the matter before it is one “seeking to domesticate a North Dakota judgment.” 1d.

Beyond that, no substantive claims are addressed (because none were asserted). The

court’ s discussion makes no mention of the stock purchase agreement, its indemnification

provision, or the 2011 sale of IDA stock to SNAPS. Nor does it mention Steve Leach.
[18] The Arizona court concludesits February 11, 2015, order as follows:

THE COURT RULES asfollows:

1. Both A.R.S. § 12-2501(C) and N.D.C.C § 32-38-01(3)
prohibit contribution between intentional joint tortfeasors.

2. Consequently, if a joint tortfeasor of an intentional tort is
assigned a judgment against a fellow joint tortfeasor, the assignment is
invalid in an action by the former to enforce the judgment against the



latter, as held in casdlaw cited by IDA and SNAPS, Wright v. Haskins,
260 N.W.2d 536 (lowa 1977).

3. In the case that resulted in the Judgment, the trier of fact
found that IDA and Leach, jointly and severally, committed an intentional
tort against Danuser.

4, Danuser assigned the Judgment to IDA and SNAPS.

5. Thus, IDA is prohibited from domesticating and executing
on the Judgment against Leach in Sate of Arizona.

6. The corporate form must be disregarded where one
corporation is so organized and controlled, and its affairs are so
conducted, that it is merely an instrumentality or adjunct of another
corporation, if (1) there is unity of control and (2) observance of the
corporate form would sanction a fraud or promote injustice.

7. SNAPS was the alter ego of IDA at all material times.

8. Thus, SNAPS, like IDA, is aso prohibited from
domesticating and executing on the Judgment against Leach in State of
Arizona.

IT IS HEREBY ORDERED, ADJUDGED AND DECREED as
follows:

1. The Judgment is unenforceable by IDA against Leach in
Sate of Arizona.

2. The Judgment is unenforceable by SNAPS against Leach in
Sate of Arizona.

3. Leach’s Objection to the Notice is granted.

4, The Noticeis stricken; and

5. SNAPS, IDA, and any subsequent assignees or owners of
the Judgment are hereby permanently enjoyed from enforcing the

Judgment against Leach in State of Arizona.

Doc. #225.1

! Theitalicized text was inserted in handwriting and initialed by the presiding
Judge, Michael L. Barth. Theinitials are not depicted in the above quote.



[19] Again, the order does not mention the stock purchase agreement, its
indemnification provision, the 2011 stock purchase by SNAPS, or Steve Leach.

[20] June 3, 2015: The Arizona court enters an order identical to the February

11, 2015, order discussed above which includes a statement that “no further matters
remain pending and the Judgment is entered pursuant to Rule 54(c).” Doc. #239.

[21] Thus, the Arizona proceeding dealt solely with the issue of whether the
Danuser judgment should be domesticated in the State of Arizona. That issue turned on
whether Danuser’s 2014 assignment of the judgment to SNAPS and IDA was effective.
That is an entirely separate transaction from the 2011 stock purchase agreement and its
allocation of liability for the Danuser judgment. Accordingly, the Arizonaruling is not
resjudicata of the contract claim brought in North Dakota. The district court’sres
judicata ruling therefore should be reversed.

C. Steve Leach Was Not Part of the Arizona Proceeding.

[22] SteveLeach claimsthat “the Arizonalitigation was, in reality, SNAPS
seeking to enforce the Danuser judgment against Jim and Steve.” S. Leach Br.  40.

That isfalse asto Steve (and, as explained above, unavailing asto Jim). Steve was not
even part of the Arizona proceedings and did not appear there.

[23] Infact, there was no reason for Steve to appear in Arizona. The judgment
was not “against” Steve, ashefalsely claimsin hisbrief. S. Leach Br. 139. The
judgment and amended judgment expressly state, “All claims against Steve Leach . . . are
dismissed with prejudice.” Doc. #373-374.

[24] Thusthere was nothing in the Danuser judgment to be enforced against
Steve in Arizonaor anywhere else. On that basis done, nothing that happened in

Arizona could be resjudicata of aclaim against Steve. See App. 4 1 12 (nothing that res
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judicata did not apply to Elizabeth Leach because she “was not a party in the Arizona
action”).

D. The Contract Claim Could Not Have Been Joined.

[25] Steve Leach arguesthat SNAPS could have joined its contract claim with
the domestication proceeding in Arizona under Arizona Rule of Civil Procedure 18. S.
Leach Br. 61. But it could not have, because under that rule only a“party asserting a
claimto relief” may join additional claimswithit. 16 A.R.S. Rules Civ. Proc. 18.
SNAPS did not assert aclaim for relief in Arizona, but merely attempted to domesticate a
judgment.

I1I.  THE ALTERNATIVE GROUNDSFOR SUMMARY JUDGMENT
ARGUED BY STEVE LEACH ARE NOT RIPE FOR REVIEW.

[26] Steve Leach arguesthat summary judgment in his favor may be affirmed
based on grounds other than resjudicata. S. Leach Br. {1 77-102. Y et Steve Leach
acknowledges that the district court never ruled on his motion advancing those
arguments, which was opposed by SNAPS. S. Leach Br. § 13; Doc. #124. This Court

does not address issues not considered below. Beeter v. Sawyer Disposal, LLC, 2009 ND

153, 1120, 771 N.W.2d 282. Thereisno decision to review. Those issues should be
addressed, if at all, by the district court on remand.

CONCLUSION

[27] SNAPS respectfully requests that this Court reverse paragraphs 1 and 2 of

the Judgment, affirm the balance, and remand the case for further proceedings.
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