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STANDARD OF REVIEW: 

[1] The burden of proving a change in residence is on the person alleging the 

change.   The review is subject to the clearly erroneous standard on appeal.   McComb v. 

Aboelessad, 535 N.W.2d 744, 747. 

[2] Appellate review concerning jurisdiction is de novo; however, findings of 

fact are subject to the clearly erroneous standard of review on appeal.  A finding of fact 

is clearly erroneous if it is induced by an erroneous view of the law, if no evidence 

exists to support it, or if, upon review of the entire record, the appellate court believes a 

mistake has been made.  Wigginton v. Wigginton, 2005 ND 31, P1, 692 N.W.2d 108, 110. 

[3] Child support determinations involve questions of law which are subject 

to the de novo standard of review; however, the findings of fact are subject to the clearly 

erroneous standard supra, and in some limited areas, being matters of discretion….are 

subject to the abuse of discretion standard of review.  Shane v. Erickson (in the Interest 

of F.R.S.), 2002 ND 191, ¶ 1, 653 N.W.2d 659, 660. 

FACTS: 

[4] The Plaintiff, Alexander Ferguson (Alexander), and the Defendant, 

Samantha Ferguson (Samantha) are both active members in the United States Air Force.  

Alexander and Samantha were stationed in Germany at the time of their divorce on 

May 6, 2011.  The parties had one minor child of their marriage.    

[5] Following his service in Germany during the year 2012, Alexander became 

stationed at the Grand Forks Air Force Base.  Following her service in Germany, 



Samantha was stationed in Incirlik, Turkey.  Samantha remained primary parent of 

their minor child at all times while stationed abroad.   

[6] In January 2012, Samantha filed the German divorce decree as a Foreign 

Judgment in the Grand Forks District Court, Grand Forks, ND.  (doc. 3-4).  On February 

28, 2012, after hearing, the German divorce decree was deemed registered in North, 

Dakota.  (doc. 23).   

[7] In March 2012, Samantha filed a motion to amend the foreign Judgment 

addressing parenting contact and child support.  (doc. 34-29). Alexander responded to 

Samantha’s motion and an Order disposing of that motion was entered on June 12, 2012 

with an Amended Judgment entered on June 25, 2012.  (doc. 56 & 61).    

[8] On June 27, 2012, there was a request to amend the Judgment Nunc Pro 

Tunc due to an error.  A Nunc Pro Tunc Amended Judgment was entered on July 10, 

2012.  (doc. 62 & 68).   

[9] On June 24, 2013 Samantha filed a motion to amend the Amended 

Judgment concerning travel issues for parenting time and attorney’s fees.  (doc. 75-82).  

Alexander responded to this motion. (doc. 94-98). The parties attended mediation and 

reached an agreement that was filed with the court on September 30, 2013.  (doc. 104). A 

Second Amended Judgment was entered on October 7, 2013.  (doc. 115).     

[10] At the time of the Second Amended Judgment Samantha remained 

stationed in Incirlik, Turkey with the minor child and Alexander was stationed with the 

Grand Forks Air Force Base in Grand Forks, ND.   



[11] Upon Samantha and the minor child’s return to the United States, 

Samantha was stationed in Texas.  Samantha recently received papers assigning her to a 

new station in Washington, where she will move with the minor child in the summer of 

2017.    See January 30, 2017 Transcript, P.35,L.19-25 & P.36,L.1-13. 

[12] Alexander was stationed in South Korea but indicated he will be 

transferring to Abu Dhabi, UAE.  Alexander has not established a residence in any 

other State since his deployment to South Korea began.  Alexander does not assert 

where his new residence is nor does Alexander deny that he will be returning to North 

Dakota following his deployment.   It should be noted that Alexander did not contest 

jurisdiction until there was a request to review his child support. 

LAW AND ARGUMENT: 

[13] At the time Samantha filed her motion to amend judgment on November 

17, 2016, Alexander had the option of filing a motion to dismiss based on lack of 

jurisdiction.  (doc. 128-132).  See also, N.D.R.Civ.P. 12(b).  Instead, Alexander filed a 

response to Samantha’s motion suggesting what he felt would be a good resolution to 

the pending issues. App. 153-155. (doc. 133-136).   Samantha filed a supplemental 

affidavit based on Alexander’s response, which precipitated a supplemental affidavit 

from Alexander.  (doc. 143 &152).  In Alexander’s supplemental affidavit filed on 

December 18, 2016, he again expresses his thoughts on resolution to the parenting time 

disputes and suggests that he is willing to mediate.  (App. 157,¶10).   On December 29, 

2016, Samantha filed an additional motion to review Alexander’s child support 

obligation.  (doc. 158-162).   In his response, filed January 9, 2017, Alexander filed a brief 



that argued he was no longer a residence of North Dakota and that Texas would be a 

more convenient forum.  App. 158,P.2.   Alexander’s request to transfer jurisdiction was 

denied on February 15, 2017.  (doc. 194).   Because Alexander did not raise lack of 

jurisdiction in his responses to Samantha’s original motion, he waived his right to allege 

lack of jurisdiction.  Moon v. Moon, 499 N.W.2d 597, 601 cf. (stating that because 

husband raised jurisdiction in his first answer, he did not waive his jurisdictional 

defense or submit to jurisdiction by filing his multi-objecting motion).    

In the absence of a previously made and properly preserved objection to 
the jurisdiction of the trial court, a general appearance amounts to a 
waiver of the right to object to the jurisdiction of the court over the 
person of the appearing party." Grey Bear v. North Dakota Dep't of 
Human Servs., 2002 ND 139, P 28, 651 N.W.2d 611;   Inv'rs Title Ins. Co. v. 
Herzig, 2010 ND 138, ¶ 63, 785 N.W.2d 863, 882; see also Wallwork Lease & 
Rental Co. v. Schermerhorn, 398 N.W.2d 127, 129 (N.D. 1986). Investors 
Title Ins. Co. v. Herzig, 2010 ND 138, P64, 785 N.W.2d 863, 882.(emphasis 
added). 
 

Alexander made a voluntary appearance by filing responses to Samantha’s pending 

motion which allowed the Court to continue personal jurisdiction over Alexander.  

Moon, at 599.   For sake of arguendo, the following law and argument is offered in 

defense of argument contained within Alexander’s appeal. 

[14] Judgments concerning child related issues, made in North Dakota, which 

had jurisdiction pursuant to N.D.C.C. 14-14.1(5) bind all persons who were served or 

who have submitted to the jurisdiction of the court.  The question here is not whether or 

not the registration and subsequent judgments in North Dakota are valid, rather the 

legal question is whether North Dakota may retain exclusive and continuing 

jurisdiction of Alexander’s following his temporary deployment to South Korea. 



[15] North Dakota will retain exclusive and continuing jurisdiction through 

N.D.C.C. §14-14.1-13: 

1. Except as otherwise provided in section 14-14.1-15, a court of this state 
which has made a child custody determination consistent with section 
14-14.1-12 or 14-14.1-14 has exclusive, continuing jurisdiction over the 
determination until: 
 
a. A court of this state determines that neither the child, nor the 

child and one parent, nor the child and a person acting as a parent 
have a significant connection with this state and that substantial 
evidence is no longer available in this state concerning the child's 
care, protection, training, and personal relationships; or 
 

b. A court of this state or a court of another state determines that the 
child, the child's parents, and any person acting as a parent do not 
presently reside in this state. 

 

2. A court of this state which has made a child custody determination and 
does not have exclusive, continuing jurisdiction under this section may 
modify that determination only to make an initial determination under 
section 14-14.1-12. 
 
N.D.C.C. §14-14.1-13(1)(a).  See also, Benson v. Benson, 2003 ND 131, P11, 
667 N.W.2d 582, 585, 2003 N.D. 33. 

 

The controlling judgment, in the State of North Dakota, retains exclusive, continuing 

jurisdiction provided the general requirements of the substantial connection jurisdiction 

provisions are met, even if a child has acquired a new home state. Benson v. Benson, 

2003 ND 131, ¶ 11, 667 N.W.2d 582, 585 citing, Kelly Gaines Stoner, The Uniform Child 

Custody Jurisdiction & Enforcement Act (UCCJEA)—A Metamorphosis of the Uniform 

Child Custody Jurisdiction Act (UCCJA), supra, at 316 n.93 (quoting UCCJEA § 202 

comment, 9 U.L.A. 252-53)(emphasis added).   However, exclusive jurisdiction will no 

longer exist "if the relationship between the child and the person remaining in the state 



with exclusive, continuing jurisdiction becomes so attenuated that a court could no 

longer find significant connections and substantial evidence."  Id.  28 U.S.C.S. 

§1738A(d).   All of the evidence presented in this case supports that Alexander has not 

established residency in any other State or territory within the United States. 

[16] The District Court found that North Dakota was the appropriate venue 

based on evidence presented by the parties at hearing.   None of the North Dakota 

judgments have been sought, by either party, to become registered in any other State for 

enforcement and/or modification purposes.   There is no State, within the United States, 

other than North Dakota which has ever had a pending action concerning Samantha, 

Alexander and their minor child.  Alexander, by law, remains a resident of the State of 

North Dakota, even though he is currently deployed.    

[17] For purposes of construction of 28 USCS § 1738A(d), "residence" is equal 

to the "legal residence," using the factual circumstances of each case. McDougald v 

Jenson, (1984, ND Fla) 596 F Supp 680, affd (1986, CA11 Fla) 786 F2d 1465, cert den 

(1986) 479 US 860, 107 S Ct 207, 93 L Ed 2d 137, reh den (1986) 479 US 1001, 107 S Ct 614, 

93 L Ed 2d 611.   A legal residence is a question of fact, which will not be disturbed on 

appeal unless clearly erroneous.  B.R.T. v. Executive Director of Social Service Bd., 391 

N.W.2d 594, 1986 N.D. LEXIS 359 (N.D. 1986).   The evidence established that Alexander 

remains a North Dakota resident.    

[18] Alexander presented no evidence that he has established any new 

residence (in any state within the United States or its territories) at the time the motions 

were filed by Samantha in North Dakota.   In fact, Samantha was unaware that 



Alexander was even deployed.  App. 162.   Alexander has had previous deployments, 

one recently to Qatar, and returned to the Grand Forks Air Force Base for six months 

before leaving from his new deployment to South Korea.  See April 13, 2017 Transcript, 

P. 17, L.1-6&L.16-25, P.18,L.1-8&L.20-24. 

[19] Alexander’s end of year W-2, for the tax year 2016, includes his Grand 

Forks address.   App. 61.  The Christmas gift that Alexander sent to his son in December 

of 2016, contained Alexander’s Grand Forks address as the return address on the 

package.  App. 163.   Even Alexander’s lawyer admits that he received correspondence 

from Alexander using the same return receipt address from, Alexander’s Grand Forks 

residence after the time Alexander claims to have permanently moved to South Korea.  

See January 30, 2017 Transcript,P.17,L.6-10.    

North Dakota Century Code §54.01.26 defines residence: 

Every person has in law a residence. In determining the place of residence, 

the following rules must be observed: 

1. It is the place where one remains when not called elsewhere for labor or 
other special or temporary purpose and to which the person returns in 
seasons of repose. 

2. There can be only one residence. 
3. A residence cannot be lost until another is gained. 
4. The residence of the supporting parent during the supporting parent's 

life, and after the supporting parent's death, the residence of the other 
parent is the residence of the unmarried minor children. 

5. An individual's residence does not automatically change upon 
marriage, but changes in accordance with subsection 7. The residence 
of either party to a marriage is not presumptive evidence of the other 
party's residence. 

6. The residence of an unmarried minor who has a parent living cannot 
be changed by either that minor's own act or that of that minor's 
guardian. 

7. The residence can be changed only the union of act and intent.  
 



There is no evidence in the record that Alexander relinquished his residence in Grand 

Forks, and/or has leased or assumed another residence in another State.   There is no 

evidence to support that Alexander has changed his driver’s licenses to another State, 

changed his bank accounts, moved his personal vehicle/belongings, and/or changed 

his legal residence from North Dakota to another State.  In fact, it would be impossible 

for Alexander to have had any significant time window to establish residency in 

another State based on the evidence he presented to the court.  In accordance with 

subsection (3) supra, a residence cannot be lost until another is gained.  See also, 

Whitfield v Whitfield, (1987, Ala Civ App) 519 So 2d 54 (Father continued to be 

resident of Alabama and Alabama had continuing jurisdiction under 28 USCS § 

1738A(d) to modify father's visitation rights, where although father was absent from 

Alabama due to military service, father declared Alabama to be his permanent 

residence, maintained bank accounts in Alabama, had Alabama driver's license most 

of time, voted in Alabama by absentee ballot, returned to Alabama on military leave, 

and was unsuccessful in attempting to change residence while stationed in Florida).    

 [20] Alexander argues in his appeal brief that South Korea is now his 

“permanent residence” however, there was no evidence to support that Alexander has 

applied for citizenship in South Korea or revoked his citizenship in the United States.  

See Appellant’s Brief, ¶4.  Later in his brief, Alexander indicates that he is changing 

assignments to Abu Dhabi, UAE.   Id. at ¶6.  Again Abu Dhabi is not a place in which 

Alexander testified he has plans to establish residency.  North Dakota has continuing, 

exclusive jurisdiction to modify child support because at the time of the motion and as 



the evidence reflects, Alexander was and remains today a resident of the State of North 

Dakota.   N.D.C.C. §14-12.2-08(a).   In this entire record, Alexander does not assert 

what other State he purports to be a resident of.    

 [21] Alexander complains that the District Court imputed in-kind income 

upon him for his free military housing in South Korea.  N.D.Admin.Code §75-02-04.1-

01(5)(including living quarters at no charge or less than the customary charge).  

Although Alexander admitted he received free housing at hearing, the exhibits reflect 

that Alexander was evasive, and even refused to answer discovery concerning his 

income and in-kind benefits when provided the opportunity.  See April 13, 2017 

Transcript,P.21,L.6-8&P.73,L.21-25&P.74&P.75,L1-19.  (App.164-177).   At hearing, 

Alexander continued to argue that because the benefit did not appear on his earning 

and leave statement, housing as an in-kind benefit could not be considered income. Id. 

at P.21,L.25&P.22,L.1-9.  Alexander also questioned that the cost of living adjustment 

(COLA) could not be included as income for child support purposes. Wilson v. Wilson, 

2014 ND 37 (specifically providing that COLA income is properly included.)   Because 

Alexander elected to take a hard line position regarding the in-kind income benefits, 

he did not present any relevant information or evidence as exhibits to support a 

position regarding what a fair or appropriate number for his free housing would be.   

“On appeal, a party cannot take advantage of his failure to provide such information 

by predicating error upon rulings made to the best of the trial court's ability in the 

absence of the relevant information”.  Shane v. Erickson (in the Interest of F.R.S.), 2002 

ND 191, ¶1, 653 N.W.2d 659, 660.   Conversely, Samantha researched military housing 



allowances in South Korea and presented exhibits, which were entered as evidence, to 

support the value of what she believed what Alexander’s in-kind income would be 

concerning housing.  (App.178-182). There is nothing to support that on-base housing 

would have any less or more of a retail value that housing off-base in South Korea 

however the amount assessed against Alexander in South Korea was substantially less 

than a housing assessment in Grand Forks. cf. (housing allowance of $1,575 living off 

base in Grand Forks).  See April 13, 2017 Transcript, P.36,L.5-18). 

 [22] The Supreme Court can award reasonable single or double costs, 

including reasonable attorney’s fees, if an appeal is frivolous.  N.D.R.App.P.38.    An 

appeal is frivolous if it is flagrantly groundless, devoid of merit, or demonstrates 

persistence in the course of litigation which could be seen as evidence of bad faith.  

Estate of Pedro v. Scheeler, 2014 ND 237, ¶17; 856 N.W.2d 775.   

 [23] The actions of Alexander in this litigation demonstrate persistence in the 

course of litigation which could be seen as bad faith.   On November 17, 2016, 

Samantha filed her motion to amend judgment.  (doc. 128-132).   On December 1, 2016, 

Alexander replied. (doc. 133-136).   As evidence by Alexander’s affidavit filed on 

December 1, 2016, he makes no reference to no longer residing in North Dakota, rather 

indicates he is on leave and “visiting” relatives in Florida.  (App.153,¶4).   Alexander 

submitted to personal jurisdiction by responding to Samantha’s motion with two 

separate affidavits.  (App. 153-157). While the case was open and when Samantha filed 

a second motion to review Alexander’s child support, Alexander then decided to raise 

jurisdictional challenges, even though none of his circumstances had changed from the 



time of the first motion just a few months earlier.  (App. 158-161).  Alexander 

submitted to ongoing jurisdiction in North Dakota until he felt it would no longer be a 

benefit to him, and then spent an inordinate amount of time evading discovery and 

arguing jurisdiction.  Id. Alexander’s actions are in bad faith and have unnecessarily 

and unreasonable increased Samantha’s legal fees and costs for relatively minor 

parenting issues.  Travel and oral argument alone to defend an appeal in Bismarck is a 

full nine hour work day, at minimum.  It is respectfully requested that Samantha be 

awarded double costs and expense, and reasonable attorney’s fees in the amount of 

$5,000 for defending an appeal that is devoid of merit. 

CONCLUSION: 

 [24]   The factual findings by the District Court are consistent with the evidence 

presented and relevant law.  The order of the District Court and subsequent judgment 

should be affirmed. 

Dated this 29th day of September, 2017.  
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