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JURISDICTION 

 

[¶ 1] Appeals shall be allowed from decisions of lower courts to the Supreme Court 

as may be provided by law. Pursuant to constitutional provisions, the North Dakota 

legislature enacted Sections 29-28-03 and 29-28-06, N.D.C.C., which provides as follows: 

“An appeal to the Supreme Court provided for in this chapter may be taken 

as a matter of right. N.D.C.C. § 29-28-03. An appeal may be taken by the 

defendant from: 

1. A verdict of guilty; 

2. A final judgment of conviction; 

3. An order refusing a motion in arrest of judgment; 

4. An order denying a motion for new trial; or 

5. An order made after judgment affecting any substantial right of the 

party.” 

N.D.C.C. § 29-28-06. 

STATEMENT OF THE ISSUES 

 [¶ 2]  I. Whether the district court erred by denying Mr. Saucedo’s petition for post-

conviction relief. 

 

STATEMENT OF CASE 

[¶ 3] This is an appeal from the Grand Forks County Order denying Joe Saucedo’s 

(hereinafter referred to as “Mr. Saucedo”) application for post-conviction relief entered by 

the Honorable Don Hager, dated May 24, 2017 (Appendix (“A”) #3, Docket #37). On 

February 3, 2017, Mr. Saucedo’s pro se application for post-conviction relief was filed.  

[¶ 4] The State filed an Answer and Motion for Summary Disposition on February 

28, 2017. The district court partially granted summary disposition on March 24, 2017, but 
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left the question of ineffective assistance of counsel to be decided after an evidentiary 

hearing was held. Mr. Saucedo’s post-conviction evidentiary hearing was held on March 

9, 2017.  The district court issued an order denying Mr. Saucedo’s petition for post-

conviction relief. Mr. Saucedo now appeals the order denying relief filed May 25, 2017.  

STATEMENT OF FACTS 

 

[¶ 5] On November 19, 2013, Mr. Saucedo was charged with Murder, a class AA 

Felony and Conspiracy to Commit Burglary, a class B Felony, in Grand Forks County 

Criminal Case number 18-2013-CR-02465. Mr. Saucedo was provided court appointed 

counsel, Steven Mottinger, for this matter on November 26, 2013. Mr. Saucedo entered 

open guilty pleas to the charges. A sentencing hearing took place on February 11, 2015.  

Mr. Saucedo was sentenced to fifty (50) years with twenty (20) years suspended on the 

Murder charge, and ten (10) years concurrent on the Conspiracy to Commit Burglary 

charge at the North Dakota Department of Corrections and ten (10) years of probation.  

[¶ 6] On February 3, 2017, Mr. Saucedo’s pro se application for post-conviction 

relief was filed. The application claimed that Mr. Saucedo was denied effective assistance 

of counsel for his aforementioned criminal case. In his application, Mr. Saucedo alleged 

the following conditions under N.D.C.C. § 29-32.1-01(1) which qualifies a petitioner for 

post-conviction relief: 

a. The conviction was obtained or the sentence was imposed in violation of the 

laws or the constitution of the United States or of the laws or constitution of 

North Dakota. 

and, under ground one: denial of effective assistance of counsel, Mr. Saucedo 

claimed his attorney failed to communicate with him and that mislead him and his 
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understanding of the proceeding. Mr. Saucedo further alleged his attorney failed to 

provide him with relevant discovery and that manipulated his intention to change 

his plea. 

[¶ 7] The application was notarized and contained a verification, by which Mr. 

Saucedo swore that the information contained therein was true. The evidentiary hearing in 

Mr. Saucedo’s post-conviction matter was held on May 9, 2017. On May 25, 2017, the 

court issued an order denying Mr. Saucedo’s request for post-conviction relief. Mr. 

Saucedo now appeals the Memorandum Decision and Order Denying Post-Conviction 

Relief (DC ORDER) filed May 25, 2017.  

LAW AND ARGUMENT  

 

I. Whether the district court erred by denying Mr. Saucedo’s petition for 

post-conviction relief.  

 

Standard of Review 

 

[¶ 8] This is an appeal of an order denying post-conviction relief. (A6). This Court 

has jurisdiction over this appeal under N.D. Const. art. VI § 6 and N.D.C.C. § 29-32.1-14. 

North Dakota Century Code Section 29-32.1-14 provides, “A final judgment entered under 

this chapter may be reviewed by the supreme court of this state upon appeal as provided 

by rule of the supreme court.” Id. This Court’s Standard of Review for post-conviction 

relief proceedings has been clearly established: 

A trial court’s findings of fact in a post-conviction proceeding will not be disturbed 

on appeal unless clearly erroneous under N.D.R.Civ.P 52(a). A finding is clearly 

erroneous if it induced by an erroneous view of law, if it is not supported by any 

evidence, or if, although there is some evidence to support it, a reviewing court is 

left with a definite and firm conviction a mistake has been made. Questions of law 

are fully reviewable on appeal of post-conviction proceeding. 
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Broadwell v. State, 2014 ND 6, ¶ 5, 841 N.W.2d 750 (internal citations and 

quotations omitted). 

[¶ 9] “Post-conviction relief proceedings are civil in nature and are governed by the 

North Dakota Rules of Civil Procedure.” Delvo v. State, 2010 ND 78, ¶ 10, 782 N.W.2d 

72. The district court denied Mr. Saucedo’s claim of ineffective assistance of counsel. (A3). 

The Sixth Amendment of the United States Constitution, made applicable to the states 

through the Fourteenth Amendment, and Article I, § 12 of the North Dakota Constitution 

guarantee a criminal defendant effective assistance of counsel. In accord with the test 

established by the United States Supreme Court…a defendant claiming ineffective 

assistance of counsel has the heavy burden of proving (1) counsel’s representation fell 

below an objective standard of reasonableness, and (2) the defendant was prejudiced by 

counsel’s deficient performance. Effectiveness of counsel is measured by an objective 

standard of reasonableness considering the prevailing norms. The defendant must first 

overcome the strong presumption that counsel’s conduct falls within the wide range of 

reasonable professional assistance. Trial counsel’s conduct is presumed to be reasonable 

and courts consciously attempt to limit the distorting effect of hindsight. The prejudice 

element requires a defendant to establish a reasonable probability that, but for counsel’s 

errors, the result of the proceedings would have been different. Not only does a criminal 

defendant have the heavy, demanding burden of proving counsel’s assistance was 

ineffective, a defendant claiming ineffective assistance of counsel must specify how and 

where trial counsel was incompetent and the probably different result. A reasonable 

probability is probability sufficient to undermine the confidence in the outcome. 
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Tweed v. State, 2010 ND 38, ¶ 26, 779 N.W.2d 667, 678 (internal citations and 

quotations omitted). 

 [¶ 10]   In order to prevail on a post-conviction claim for ineffective assistance of 

counsel, an applicant must show his counsel’s representation fell below an objective 

standard of reasonableness and there is a reasonable probability that, but for counsel’s 

unprofessional errors, the result of the proceeding would have been different. Everett v. 

State, 2015 ND 149, ¶7, 864 N.W.2d 450 (internal quotations and citations omitted). This 

two-part test was first established in Strickland, and the “heavy burden” of the Strickland 

test rests solely with the petitioner. Flanagan v. State, 2006 ND 76, ¶10, 712 N.W.2d 602; 

Strickland v. Washington, 466 U.S. 668, 687 (1984). 

[¶ 11] The two-pronged Strickland test also applies to challenges to guilty pleas 

that were entered as a result of ineffective assistance of counsel. Hill v. Lockhart, 474 U.S. 

52, 58 (1985). When the claim of ineffective assistance of counsel relates to a guilty plea, 

this Court has held that the application is treated as one made under Rule 11(d) of the North 

Dakota Rules of Criminal Procedure. Moore v. State, 2013 ND 214, ¶ 10, 839 N.W.2d 834. 

Withdrawal of the guilty plea is allowed when necessary to correct a manifest injustice. 

See Id. 

 [¶ 12] In the present case, the Appellant argues that his trial attorney failed to 

review the discovery with him, resulting in Mr. Saucedo’s inability to assist in his own 

defense. Mr. Saucedo indicated that based on the forensic information he reviewed there 

was another suspect in the case. Mr. Mottinger failed to follow-up or investigate these 

inconsistencies. Tr. p16. Moreover, Appellant’s trial counsel failed to properly advise him 

of the ramifications of an open plea nor was Mr. Mottinger even aware of the type of plea 
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that was entered by Mr. Saucedo. Tr. p9. Mr. Mottinger also did not explain a suspended 

sentence or the ramifications of a probation revocation. Tr. p19.  

[¶ 13] The performance of Mr. Saucedo’s attorney fell below an objective standard 

of reasonableness. He did not properly review discovery with Mr. Saucedo or investigate 

other suspects. Trial counsel did not know or explain that Mr. Suacedo was entering into a 

non-binding open plea. He did not properly explain the consequences of probation 

revocation to Mr. Saucedo. This conduct fell below a reasonable standard for 

representation and based upon Mr. Mottinger’s ineffective representation Mr. Saucedo 

pleaded guilty. However, Mr. Saucedo’s change of plea was not made knowingly.  

 [¶ 14] The first Strickland prong requires Mr. Saucedo to show that his attorney’s 

performance fell below an objective standard of reasonableness. Garcia v. State, 2004 ND 

81, ¶ 5, 678 N.W.2d 568. In this case, Mr. Saucedo’s attorney failed to properly review 

discovery with Mr. Saucedo, investigate other suspects, explain the different types of pleas 

and their consequences, or explain the consequences of a revocation of probation. These 

are basic and fundamental roles of a defense attorney.  Under Rule 1.2 of the North Dakota 

Rules of Professional Conduct, “a lawyer shall abide by a client’s decisions concerning the 

objectives of representation and, as required by Rule 1.4, shall consult with the client as to 

the means by which they are to be pursued.” N.D.R. Prof. Conduct Rule 1.4 (a)(2) states 

that a lawyer shall, “reasonably consult with the client about the means by which the 

client’s objectives are to be accomplished.” By failing in such an elementary role as Mr. 

Saucedo’s advocate, his attorney’s performance fell below an objective standard of 

reasonableness.  
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 [¶ 15] Mr. Saucedo’s trial attorney also told him that because of a pending change 

in the law Mr. Saucedo could be released earlier than what he was sentenced if he changed 

his plea. Tr. pp17-18. This is clearly an incorrect statement of law that Mr. Saucedo relied 

upon when changing his plea. Therefore, Mr. Saucedo’s attorney’s performance fell below 

an objective standard of reasonableness. But for trial counsel’s ineffective performance 

Mr. Saucedo would not have changed his plea. Tr. p 20. When the claim of ineffective 

assistance of counsel relates to a guilty plea, this Court has held that the application is 

treated as one made under Rule 11(d) of the North Dakota Rules of Criminal Procedure. 

Moore v. State, 2013 ND 214, ¶ 10, 839 N.W.2d 834. 

[¶ 16] The standard for a plea withdrawal differs depending upon when the plea is 

reviewed.  Froistad v. State, 2002 ND 52, ¶ 5, 641 N.W.2d 86.  A defendant has a right to 

withdraw a guilty plea before it is accepted by the court.  Id. at ¶ 6.  “‘After a guilty plea is 

accepted, but before sentencing, the defendant may withdraw a guilty plea if necessary to 

correct a manifest injustice, or, if allowed in the court’s discretion, for any “fair and just” 

reason unless the prosecution has been prejudiced by reliance on the plea.’”  Id. at ¶ 8 

(quoting State v. Klein, 1997 ND 25, ¶ 13, 560 N.W.2d 198).   

[¶ 17] When a court has accepted a plea and imposed sentence, the defendant cannot 

withdraw the plea unless withdrawal is necessary to correct a manifest injustice. By not 

explaining the ramifications of a non-binding plea, or a probation revocation, and by Mr. 

Mottinger incorrectly telling Mr. Saucedo his sentence could be reduced after sentencing 

he did not change his plea knowingly, voluntarily and intelligently as is required by Rule 

11.  This error by Mr. Saucedo’s trial counsel created a manifest injustice to Mr. Saucedo 

and he should be allowed to withdraw his plea and proceed to trial. 
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[¶ 18] The trial court incorrectly analyzed the second prong of Strickland, prejudice, 

under the framework of an “examination and prediction of the likely outcome of a possible 

trial.” DC ORDER ¶42. The Supreme Court opinion in Jae Lee clarifies the previous stated, 

‘“When a defendant claims that his counsel’s deficient performance deprived him of a trial 

by causing him to accept a plea, the defendant can show prejudice by demonstrating a 

“reasonable probability that, but for counsel’s errors, he would not have pleaded guilty and 

would have insisted on going to trial.”’ Jae Lee v. United States, 582 U.S. ___ (2017) 

quoting Hill v. Lockhart, 474 US 52, 59 (1984). The focus is not on whether an individual 

would ultimately be successful at trial or what defenses he could have raised, but rather the 

“defendant’s decision-making, which may not turn solely on the likelihood of conviction 

after trial.” Jae Lee at p. 8- 10. In the present case, the court’s inquiry is not focused on a 

probable different result at trial, but rather did the ineffective assistance of counsel result 

in the defendant’s waiver of his fundamental right to a trial by his peers? That is the 

prejudice the district court should have been reviewing. However, the district court based 

its finding that Mr. Saucedo did not meet the prejudice prong in the context of likely 

success at trial, which is incorrect. 

[¶ 19] Mr. Saucedo has overcome the presumptive assumption of effectiveness of 

trial counsel in this case. Mr. Saucedo requests the Court to consider his testimony to the 

trial court that he was ineffectively represented. It is clear from Mr. Saucedo’s testimony 

at his hearing that he would not have open pleaded guilty if he had not been given 

incorrect information by his attorney. Additionally, because his attorney did not perform 

an investigation on Mr. Saucedo’s case, his decision not to exercise his constitutional 

right to a jury trial was improperly influenced. It is clear that Mr. Saucedo would not 
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have pleaded guilty if not for the ineffective assistance of his counsel, but instead would 

have demanded his trial by jury. Therefore, to correct a manifest injustice the Court 

should reverse the district court’s order denying post-conviction relief. 

CONCLUSION 

[¶ 20] This Court should allow the withdrawal of Mr. Saucedo’s guilty plea not 

because it is substituting its own assessment of the probability of a successful outcome at 

a trial, but to correct the manifest injustice of improper representation that led to the 

defendant giving up his most basic right, that of a trial by his peers. 

 [¶ 21] WHEREFORE, the Mr. Saucedo respectfully requests, this Court reverse 

the district court’s denial of his post-conviction relief application and grant the withdrawal 

of his guilty plea. 

 

Dated this 18th day of October, 2017 

/s/ Kiara Kraus-Parr  

ND Bar No. 06688 

Kraus-Parr Law, PLLC 

     424 Demers Avenue 

     Grand Forks, ND 58201 

 (701) 772-8991 

kiara@krausparrlaw.com 

Attorney for the plaintiff/appellant 

mailto:kiara@krausparrlaw.com
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