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q1 STATEMENT OF THE CASE
12 This is an appeal from a trial court order granting the State’s motion for summary
judgment on a petition for post-conviction relief.

13 STATEMENT OF FACTS

94  The State concurs with the petitioner’s statement of facts.

B ISSUE

96  Whether The Trial Court Properly Granted The State’s Motion For Summary
Judgment?

17 LAW AND ARGUMENT

€8 Inits order granting the State’s motion for summary judgment, the trial court
crystallized the problems within both the petition for post-conviction relief and
response to the State’s motion for summary judgment:

[2] Both in the initial Application of Post-Conviction Relief and in the
response to the State’s motion for summary disposition, Eric Lance Sabot sets
forth what the Court would characterize as conclusory allegations. In the
Application for Post-Conviction Relief pursuant, Sabot merely states verbatim
the language of N.D.C.C. § 29-32.1-01(1) (a, d, ¢, & h) and adds reference to
the Fourteenth Amendment, i.e. equal protection. In addition, he asserts
ineffective assistance of counsel. It should be noted both generally and in the
context of his claim that evidence not previously presented exists, that Sabot
speaks to that in a general sense only. However, he has not provided any
affidavits or other admissible evidence in support of his application or in support
of his response to the motion for summary disposition. Furthermore, many of
Sabot’s arguments were, or could have been, raised in his unsuccessful appeal to
the North Dakota Supreme Court in State v. Sabot, 2017 ND 280, 904 N.W. 2d
469. (App. 39-40)

[6] Whereas Sabot claims in his application that his attorney failed to
call witnesses about whom he’d been advised, there are no affidavits which
provide evidence about which those witnesses might have testified. Whereas
Sabot claims the Court and counsel made statements or took actions depriving
him of a fair trial, no affidavits about the substance of such statements or actions,
or transcripts of the proceedings to support such, are provided.
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[7] What this Court recalls about the underlying criminal action,
without benefit of a transcript, is that the State moved the court, in limine, to
preclude the admission of certain testimony and/or evidence in the jury trial.
However, the State offered to waive its objections to such evidence, and give
Sabot full and unrestricted opportunity to present any evidence he wished to
offer if Sabot would waive his right to a jury and agree to a bench trial. It is the
Court’s recollection that Sabot accepted that offer, waived his right to jury trial,
and agreed to a bench trial.

[8] Based upon Sabot’s failure to support his application with competent,
admissible evidence, the Court concludes that Sabot did not meet his minimal
burden and failed to raise an issue of material fact such that an Order for
Summary Disposition is appropriate. (App. 41-42)

In his appeal, Sabot relies on State v. $3260.00, 2018 ND 112. In that case, the

Court addressed summary judgment procedures as they relate to a forfeiture statute that

contained its own procedures. In this case, there are no such rule/statute conflicts for

the Court to resolve. Instead, under Rule 56(a) N.D.R.CivP. the State was authorized to

motion for summary judgment without filing attested facts. In response, Sabot offered

no support for what the trial court had found as evidence devoid bare boned

conclusions. As Sabot cited in his brief, “In post-conviction relief proceedings, a

district court’s findings of fact will not be disturbed unless they are clearly erroneous

under N.D.R.Civ.P 52(a).” Morel v. State, 2018 ND 141 [{7]. Sabot does not argue

factual findings of the trial court in this case were erroneous.

T 10

CONCLUSION

911 The State respectfully requests the Court affirm the trial courts granting of

summary judgment in this case.

912 Respectfully submitted this I lrg day of July, 2018.

/

L . Erickson
ean Country State’s Attorney
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