
1 

IN THE SUPREME COURT OF THE STATE OF NORTH DAKOTA 

Julie Lessard, 

Plaintiff-Appellee, 

vs. 

Kevin Johnson, 

Defendant-Appellant, 

)  
)  
)  
)  
)  
)  
)  
)  
)  
)  
)  
) 

   Dist. Ct. #09-2018-DM-00159 

   Supreme Court No. 20190077 

________________________________________________________________________ 

APPEAL FROM THE DISTRICT COURT, CASS COUNTY, 
NORTH DAKOTA, THE HON. FRANK L RACEK PRESIDING 

Appeal from: 

Order Denying Request for Continuance; Findings of Fact, Conclusions of Law, Order 
for Entry of Judgment; Judgment; Order Denying Motion for New Trial, et al.; Order 

Denying Motion for Contempt. 

Appellant’s Reply Brief 

Kristin A. Overboe (ND ID # 06751) 
4225 38th Street SW, Suite 107 

Fargo, ND 58104 
(701) 282-6111

kristin@overboelaw.com 
Attorney for Defendant/Appellant 

20190077 
FILED 

IN THE OFFICE OF THE 
CLERK OF SUPREME COURT 

JULY 31, 2019 
STATE OF NORTH DAKOTA



 2 

Table of Contents 

Table of Contents .......................................................................................................... Pg. 2 

Table of Authorities ....................................................................................................... Pg. 4 

I. Response to Julie’s Argument .................................................................................... Pg. 6 

A. First, Some Preliminaries ...................................................................................... Pg. 6 

Paragraph 
1. Response to: Of Ferrets and Findings ........................................................... [1] 

2. Response to One of These Accounts is Not Like the Others .................. [2]-[3] 

B. Response to: A Party’s Self-Created Problems Aren’t
 the Court’s Irregularities ....................................................................................... [4]-[13] 

C. The District Court did not Consider
All Relevant Best Interest Factors. ...................................................................... [14]-[15] 

D. The District Court Did Not Value the Marital Estate ............................................. [16] 

E. Spousal Support: Permanent is Appropriate ........................................................... [17] 

F. Conclusion ............................................................................................................... [18] 

G. Page Limit Certification ......................................................................................... [19] 



 3 

Table of Authorities 

Boehm v. Boehm, 2002 ND 144, 651 N.W.2d 672 ........................................................... 10 

Clark v. Clark, 2005 ND 176, 704 N.W.2d 847 ................................................................ 14 

Fahlsing v. Teters, 552 N.W.2d 87 (N.D. 1996) ............................................................... 11 

Freed v. Freed, 454 N.W.2d 516, 519 (N.D. 1990) ........................................................... 14 

Haag v. Haag, 2016 ND 34, 875 N.W.2d 539 ................................................................... 14 

Heck v. Reed, 529 N.W.2d 155, 165 (N.D. 1995) ............................................................ 14 

Kjonaas v. Kjonaas, 1999 ND 50, 590 N.W.2d 440 ......................................................... 12 



 4 

I. Response to “Of Ferrets and Findings”

[1.] Julie argues that Kevin makes a number of central factual assertions that are 

baseless, and unsupported by the record, specifically that: 

The Rule 8.3 Property and Debt Listing was signed by both Lessard and Johnson 
on September 18, 2018.  Additions and corrections were made to the 8.3 Property 
and Debt Listing and agreed to at trial. 

Julie’s Brief, ¶ 2.  She claims that there was no agreement between the parties that any 

updates to the September 18, 2018 8.3 List would be binding on the parties or the court.  

Julie’s Brief, ¶ 3.    However, the Court specifically stated this finding in its Order dated 

April 1st, 2019 denying Kevin’s requested relief.  See Kevin’s App. 138 at ¶27.   The Court 

further states that “[n]o party made an objection at that time as to total value of the personal 

property even though they were afforded a second opportunity to look at the listing.”  Id.  

The facts Kevin recites are findings of the district court that were not objected to or 

disputed.  Kevin’s facts are sound and supported by the record.  

2. Response to “One of These Accounts
is Not Like the Others” 

[2.] Julie argues that although the parties provided current account balances at trial, at 

no point did the parties agree the court would or should use the updated account balances.  

Julie’s Brief ¶ 20.  Again,  although Julie now claims that there was no agreement the Court 

specifically stated this finding in its Order dated April 1st, 2019 that “[t]he Rule 8.3 

Property and Debt Listing was signed by both Lessard and Johnson on September 18, 2018.  

Additions and corrections were made to the 8.3 Property and Debt Listing and agreed to at 

trial.” See Kevin’s App. 138 at ¶27.  Julie did not contest or appeal this finding until now.  
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[3.] Julie argues that “one account was unlike the others”, and that was line item 

5, Julie’s Bank of the West Savings Account.  She argues that this account was different in 

that:  

(a) as of the parties’ separation date its balance was $173,341;  (b)  during

the life of the action, that $173,341 was entirely consumed as Julie paid all of her 

living expenses, all of Kevin’s living expenses, Kevin’s alcohol and counseling 

expenses, her attorney’s fees, and Kevin’s attorney’s fees; and (c)  its date-of-trial 

balance, $181,164, represented new, post-valuation-date deposits Julie had made 

from her earnings, during the action’s life.   

See Julie’s Brief ¶ 5.  Julie is making these arguments for the first time on appeal and 

therefore they should not be considered unless and until the trial court has heard evidence 

regarding the same.   

B. Response to “A Party’s Self-Created Problems
Aren’t the Court’s Irregularities” 

[4.] Julie argues that it was proper for the District Court to deny him a continuance.  

Julie supports her argument by alleging that Kevin’s first attorney Withdraw because 

“Defendant has become unreasonably difficult…”  Julie’s Appx. 26.  Although the court 

granted the motion to withdraw on October 31, 2018, the court never made findings 

regarding Kevin’s difficulty as a client, nor did the district court base it’s decision to deny 

a continuance on that. Julie’s alleged facts are irrelevant to whether or not the trial court 

abused its discretion or misapplied the law.   

[5.] Julie argues further that Kevin’s new counsel filed their respective Notices of 

Appearance on November 30, 2018, yet they never disclosed when he’d first contacted 

them, when he’d hired them, or how much he’d paid them.  Again, Julie complains about 
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facts unknown and unpresented, yet when she had the opportunity to question Kevin 

regarding the same she chose not to.  Julie cannot now argue facts unknown as if they 

would be persuasive.  Again the court did not make its decision on this basis, and therefore 

this argument is irrelevant.   

[6.] Julie argues that even though “he didn’t have money with which to hire new 

counsel … he was on the brink of a $1.6M distribution”…  And “[a]ttorneys don’t deflect 

cases like that: they line up for them.”   Again, this argument is only an opinion and has no 

merit.  There was a court order in place providing for how attorney fees were to be paid 

during the course of these proceedings as discussed in Appellant’s Brief.  Julie cannot now 

argue that because Kevin was in a position to be awarded substantial assets that any 

attorney “would line up” to take this case.   

[7.] Julie asks the appeals court numerous questions, such as: How many lawyers 

declined Kevin’s case for lack of funds?  Was there even one? Who were they? What 

retainer amount did they seek?  Were their requests reasonable?   Julie’s questions are 

reasonable, but there is no way the North Dakota Supreme Court can answer them for her 

because the trial court did not address them prior to the trial.  Had the Court addressed 

Kevin’s Motion for a Continuance at the onset of trial as discussed these questions would 

have been answered through testimony of Kevin Johnson.  Kevin was not given the 

opportunity to provide testimony and evidence regarding the same. 

[8.] Julie argues that any funds that had been in the parties savings account as of the 

valuation date had long since been depleted and Kevin had no claim to the deposits she’d 

made in that account after the valuation date. Kevin’s Appx. 104.  Julie provided no 

evidence or accounting as to what deposits were made, and what withdrawals were made 



 7 

from the bank of the west savings account.  Although she is now claiming new facts that 

are not in evidence, such as her assertion that the $183,000 were all new deposits, she 

provided no evidence to support that even though she had ample opportunity to do so.  This 

is a major issue that was not resolved and required supplemental discovery. 

[9.]   Kevin had an outstanding discovery requests that he needed to be answered before 

trial, and Julie admittedly did not provide answers to said discovery.  Julie argues that 

Judge Racek noted that discovery in the case had long since closed. Kevin’s Appx. 133.  

This is true with regards to initiating written discovery, NOT supplementing answers to 

previously submitted discovery requests.    

[10.] Julie argues that Kevin’s case is “a little” like Boehm v. Boehm, 2002 ND 144, 651 

N.W.2d 672.   However, the Boehm case is different because  the Court affirmed a district 

court’s denial of a motion to continue because the husband waited until September trial to 

bring his motion, even though his business burned down in June.  In Boehm there was no 

mention that his attorney withdrew.  He was represented during the time period when he 

could have brought the motion for a continuance or at least put the court on notice.  Kevin 

was without counsel, and he did not wait to seek counsel.  Once he obtained counsel he 

immediately filed a motion to continue the trial.   

[11.] Julie argues that this case is even more like Fahlsing v. Fahlsing, 552 N.W.2d 87 

(N.D. 1996).  This case does not appear to exist, and if it does exist it is not available for 

review.  If Julie is referring to Fahlsing v. Teters, 552 N.W.2d 87, then it is distinquishable 

from the current case.  In Fahlsing, the district court granted a two-day continuance to allow 

counsel time to prepare for an establishment of custody case rather than a modification of 

custody case.  It was affirmed because the movants failed to demonstrate how a 
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continuance would have materially improved the quality of their trial.  That makes sense 

because preparing for a modification of custody would actually be more difficult then 

preparing for an establishment under the circumstances of the Fahlsing case because the 

parties had already previously tried those issues, and the only different would have been 

that they no longer had to prepare for the issue of a material change of circumstances. 

Kevin was not given enough time to testify regarding the best interest factors, and even 

though his exhibits were received, Kevin was not given enough time to testify to each 

exhibit and why they were important.  

[12.] Julie argues that this case is not at all like Kjonaas v. Kjonaas, 1999 ND 50, 590 

N.W.2d 440.  However, the facts are nearly identical, and explained more fully in the 

Appellant’s brief.  Ultimately Kevin Johnson did not have a fair trial.  Julie pulled every 

stunt she could to make trial preparations difficult if not impossible for Kevin from 

restricting funds for an attorney to refusing to supplement discovery.  Although Julie argues 

that the Pretrial Order and Trial Notice restricted any further written discovery, this 

argument is without merit.  The Pretrial Order and Trial Notice provided that “[e]ach party 

will supplement any answers to discovery immediately upon receipt of any new 

information.”   

[13.] Kevin was prejudiced by the denial of his motion to continue trial.  The trial court 

abused its discretion by denying his motion to continue and his Rule 59 motion. 

C. The District Court Did Not Consider All Relevant Best Interest Factors

[14.] Julie argues that the District Court “got it right” by awarding Julie primary 

residential responsibility of the parties’ three children.  However, the court did not consider 

all relevant factors.  Julie cites Rather Clark v. Clark, 2005 ND 176, 704 N.W.2d 847 in 
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support of her argument.  However, in Clark, this Court reversed and remanded the District 

Court’s decision on custody because  the findings of fact did not evaluate the evidence 

presented to the district court in a “best interests of the child” analysis and it was impossible 

to discern why or how the custody determination was made.  The district court did not 

consider all the relevant factors. The evidence in the record does not support the district 

court’s findings and decision regarding the best interest factors and its award of primary 

residential and decision making responsibility. 

[15.] Julie argues that “a parent's inability to control his or her alcoholism is a highly 

relevant factor that a trial court can properly consider in child-custody determinations.” 

Freed v. Freed, 454 N.W.2d 516, 519 (N.D. 1990); Ramstad v. Biewer, 1999 ND 23, 589 

N.W.2d 905 (alcoholic father was actively drinking and had struck son with wire brush); 

Haag v. Haag, 2016 ND 34, 875 N.W.2d 539 (father had serious problems with drugs and 

alcohol and was physically and emotionally abusive to family).  However, the court in this 

case specifically noted that Kevin has been sober for a year.  Kevin has not shown an 

inability to control alcoholism, but rather the opposite.  

D. The District Court Did Not Value the Marital Estate

[16.] Julie admits that the district court did not list in its written findings each of the 

parties’ assets and debts and did not assign a value to the marital estate.  She argues that 

doing so would have been redundant and unnecessary.  Julie argues that Judge Racek was 

clearly in line with North Dakota’s normative distribution approach in awarding Kevin half 

the parties’ estate and he “certainly didn’t abuse the court’s discretion”.   Julie avoids the 

real issue, and that is the fact that the court did not make findings regarding the value of 
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the marital estate before dividing it under the Ruff-Fischer guidelines.  The court cannot 

determine what “half the parties’ estate” is without putting a value on it.  

E. Spousal Support:  Permanent is appropriate

[17.] Julie argues that Kevin is not entitled to a second chance at a spousal support claim 

because he presented his evidence poorly. See Julie’s Brief ¶ 95.   Julie is correct in that 

Kevin was stay-at-home dad, and that prior to the parties decision for him to come out of 

the workforce he did have skill and experience from his years of being an engineer. T. 40. 

However, after spending 10 years out of the workforce he returned to the workforce earning 

a wage substantially less than an engineer who had stayed in the work force.  Julie’s own 

expert testified that Kevin could be earning $90,000 to $110,000 a year.  Julie’s Appx. 136.  

This would likely be true had Kevin remained in the workforce.  Rather, he selflessly 

forewent his own career to advance Julie’s career.   More importantly, he put all his time 

and energy into his children and family.  Kevin will likely never earn anywhere near what 

Julie does, even if he makes all attempts possible to “rehabilitate” his earnings.  Permanent 

spousal support is appropriate.  

F. Conclusion

[18.] The District Court should be reversed and remanded for a new trial on the issues of 

custody, support, and property division. 

G. Page Limit Certification

[19.] I hereby certify that this brief complies with the page limit requirements of North 

Dakota Rules of Appellate Procedure, Rule 32. 

Respectfully submitted this 31st day of July 2019. 

/s/ Kristin Overboe 
__________________________________ 
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