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STATEMENT OF THE ISSUES

1) Whether the District Court erred in denying Vogt’s Motion to Vacate Judgement and
Withdraw Plea;

2) Whether the District Court erred in not allowing Vogt time to respond to the State’s
Response.



STATEMENT OF THE FACTS

[f11 The facts are sufficiently laid out in the Appellant’s Brief.

LAW AND ARGUMENT
[f2] Although Mr. Vogt disagrees with many of the State’s Appellee’s Brief. Mr. Vogt would like
to respond to a couple of their arguments. First, the State argues the District Court based their
decision on the record of Mt. Vogt’s original case file and other proceedings, But Mr. Vogt asserted
that he was going to present audio footage and witness testimony. (See, Appellant App. P.10 9)
Which is why Mr. Vogt should be awarded a hearing to present competent evidence to prove his

innocence.

[13] Mz Vogt asserts the State acknowledges the District Court filed an Order denying the
Motion 2 days after the State responded. (See, Appellee’s Brief §19) Vogt would argue N.D.R. of
Court 3.2 (a) (2) states ““ upon serving and filing a motion, the moving party must serve and file a
brief and other supporting papers and the opposing party must have fourteen (14) days after service
of a brief within which to serve and file an answer brief and other supporting papers. The moving
party may setve and file a reply brief within seven (7) days after service of the answer brief.” Mr
Vogt filed his original brief on March 7®, 2018, the State filed a response on March 11™, 2018, Vogt
should have had until the 18" of March to file an answer brief, but instead the Court took the State’s
responsive brief without giving Vogt notice of intent to dismiss or allowing him to respond pursuant
to Rule 3.2. Pursuant to Rule 3.2, the State should have filed a notice of motion to dismiss with a

motion and served it upon Mr. Vogt.

[14] The State asserts the Court took into consideration Mr. Vogt’s response to the State’s

response, but that’s not true as the Court denied Vogt’s motion without giving Vogt the proper



response time as by 3.2. M. Vogt raised a genuine issue and should have had a hearing. This Court
has held if an applicant could raise a genuine issue, he would be entitled to a hearing. (See, Coppage
v. State, 2011 ND 227 q[1). This Coutt has noted “Even if we assume the court treated the state’s
answer as a motion for summary disposition.” Vogt asserts the notice component required in
motion pleadings. Under Notth Dakota Rules of Coutrt 3.2. “Notice must be served and filed with a
motion.” See, Ourada v. State, 2019 ND 10. This Court has upheld Rule 3.2 violations. See, Atkins

v. State, 2019 ND 146, Ourada v. State, 2019 ND 10.

[5] The State alleges that Mr. Vogt’s allegation is a claim of ineffective assistance of counsel.
This is not true, Mr. Vogt’s argument is that because of the promises made by the defense lawyer

and the threat by the state’s attorney made Mr. Vogt’s guilty plea not voluntarily or intelligently

made.

CONCLUSION

[6] For the foregoing reasons and the reasons set out in the Appellant’s Brief, Mr. Vogt
respectfully requests that the District Court Order be reversed and remanded for further

proceedings.

Dated thigz day of {W , 2019.

252% Circle Drive, JRCC
Jamestown, ND 58401
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