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STATEMENT OF FACTS 

[¶1] Omar Kalmio was convicted by a jury on February 4, 2013, of four counts of 

murder.  He was sentenced to four consecutive life sentences.  He was represented at trial 

by Attorneys Thomas Glass and Kerry Rosenquist.  He appealed that conviction to the 

North Dakota Supreme Court, represented by Attorney Russell J. Myhre, alleging abuse of 

discretion in allowing testimony regarding prior bad acts and hearsay statements of the 

victims, failing to give an alibi instruction, prosecutorial misconduct, and insufficiency of 

the evidence.  The convictions were affirmed by way of Judgment dated May 28, 2014.  

State v. Kalmio, 2014 ND 101. 

[¶2] On June 23, 2014, Petitioner filed an application for post-conviction relief, filed as 

51-2014-CV-00785.  Attorney Laura Reynolds, appointed to represent Petitioner, filed 

two amended applications, alleging ineffective assistance of appellate counsel and 

prosecutorial misconduct.  Before the matter could be heard, Reynolds withdrew as 

counsel, citing a breakdown in the attorney client relationship. 

[¶3] Attorney Kent Morrow was appointed to represent Petitioner.  Morrow filed a third 

and fourth amended application.  Morrow subsequently moved to withdraw, which motion 

was denied.  Petitioner filed a pro se motion to amend application, which was denied.  

Petitioner then retained the services of Attorney John Arechigo who filed a fifth amended 

application. That amendment was summarily rejected by the trial court.   

[¶4] Following a hearing on October 6, 2017, the trial court issued its final order, 

denying all of Petitioner’s claims, on October 16, 2017.  Judgment was entered November 

17, 2017.  Kalmio appealed.  The trial court’s decision was reversed with respect to the 

order regarding the performance of appellate counsel, and remanded for that limited 

consideration.  Kalmio v. State, 2018 ND 182, 915 N.W.2d 655.  Following briefing by 



6 
 

the parties, the trial court issued its Order denying Petitioner’s claim of ineffective 

assistance of appellate counsel.  Judgment on Remand was entered December 12, 2018.   

Petitioner filed an amended application on December 26, 2018.  That application was 

denied by way of order dated January 31, 2019.  Kalmio appealed the judgment of 

December 12, 2018.  This Court affirmed on August 22, 2019.  Kalmio v. State, 2019 ND 

223, 932 N.W.2d 562. 

[¶5] On February 26, 2019, Petitioner filed a new application for post-conviction relief, 

filed as 51-2019-CV-00282, alleging pretrial and trial errors.  The State filed a Brief in 

Support of Motion for Summary Disposition and in Opposition to Petitioner’s Application 

for Post-Conviction Relief on March 13, 2019, asserting untimeliness and misuse of 

process.  In that responsive pleading, the State put petitioner on his proof as to each and 

every allegation contained in the application.  Attorney James A. Weise was appointed to 

represent Petitioner on March 15, 2019.  Petitioner filed a pro se Motion to Stay 

proceedings on the instant application on March 22, 2019.  The State resisted and the 

motion was denied.  Mr. Wiese was allowed to withdraw, citing a breakdown in the 

attorney client relationship.  Kalmio also filed a motion seeking leave of court to proceed 

pro se and for extension of time to respond to “States Summary Disposition.”  Kalmio, 

proceeding pro se, filed a reply to the State’s Motion, again asserting pretrial issues. He 

also filed a Motion to Amend his petition, citing additional trial error.  The trial court 

dismissed the petition by way of Order dated September 13, 2019.  Judgment was entered 

the same day.   On October 23, 2019, Petitioner filed a Motion to Reconsider, which 

motion was denied by way of Order dated December 19, 2019.  This appeal followed. 
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ARGUMENT 

[¶6] “A post-conviction relief proceeding is civil in nature and governed by the North 

Dakota Rules of Civil Procedure.”  Dunn v. State, 2006 ND 26, ¶7, 709 N.W.2d 1.  “The 

applicant carries the burden of establishing grounds for post-conviction relief.”  Berlin v. 

State, 2000 ND 206, ¶7, 619 N.W.2d 623.  This Court reviews a summary denial of an 

application for post-conviction relief similar to an appeal from a summary judgment.  

Delvo v. State, 2010 ND 78, ¶10, citations omitted.  “The party opposing the motion for 

summary disposition is entitled to all reasonable inferences at the preliminary stages of a 

post-conviction proceeding and is entitled to an evidentiary hearing if a reasonable 

inference raises a genuine issue of material fact.”  Id.   

I.  The District Court Did Not Err in Summarily Dismissing the Application 

for Post-Conviction Relief 

[¶7] Section 29-32.1-09(1), N.D.C.C, allows for summary dismissal of an application 

for post-conviction relief: 

The court may grant a motion by either party for summary disposition if the 
application, pleadings, any previous proceeding, discovery, or other matters of 
record show that there is no genuine issue as to any material fact and the moving 
party is entitled to a judgment as a matter of law. 
 

A petitioner must support his or her application with evidence if the State moves for 

summary dismissal and upon being given notice that he is being put on his proof.  Delvo, 

2010 ND 78, ¶12, citations omitted.  If the State shows there is no genuine issue of material 

fact, then the district court can summarily dismiss the application.  Id.  “A genuine issue of 

material fact exists if reasonable minds could draw different inferences and reach different 

conclusions from undisputed facts.”  Id.   
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[¶8] The State acknowledges it did not serve a notice of motion pursuant to Rule 3.2, 

N.D.R.Crt. However, Kalmio does not allege that he was not put on notice of the State’s 

motion for summary dismissal.  On the contrary, Kalmio filed a motion for extension of 

time in which to respond to the State’s motion and did, in fact, file a responsive pleading.  

See Chisholm v. State, 2020 ND 19, ¶11, 937 N.W.2d 520.  The State, in its motion for 

summary dismissal and opposition to the petition, set forth grounds entitling it to relief.  

Kalmio, in response, failed to supplement his application to show there was a genuine issue 

of material fact.  See Delvo v. State, 2010 ND 78, ¶13.  Rather, Kalmio simply restated the 

issues raised in the petition.  The State, in its reply, refuted each of the allegations raised 

by Kalmio.  The trial court found the application to be untimely under N.D.C.C. 29-32.1-

01(2), and to be misuse of process under N.D.C.C. 29-32.1-12(2). 

A. The Application for Post-Conviction Relief was Untimely. 

[¶9] An application for post-conviction relief must be filed within two years of the date 

the conviction becomes final.  N.D.C.C. 29-32.1-01(2).  A conviction becomes final for 

post-conviction purposes when, if an appeal was taken to the North Dakota Supreme Court, 

the time for petitioning to the United States Supreme Court for review expires.  N.D.C.C. 

29-32.1-01(2)(b).  Rule 13.1 of the United States Supreme Court Rules provides that the 

time for petitioning for review expires 90 days after entry of judgment of the lower court.  

The deadline for filing with the United States Supreme Court for review of the criminal 

conviction was August 26, 2014, 90 days after this Court affirmed the criminal judgment.  

An application for post-conviction relief would have to have been filed by August 26, 2016.  

The current application was filed well beyond that date.  None of the exceptions 

enumerated at N.D.C.C. 29-32.1-01(3) applies in this case.  The petition was thus untimely. 
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Kalmio asserts that he is excused from the two year limitation on the basis of newly 

discovered evidence.  The “newly discovered evidence” is discovery generated pretrial.  

For post-conviction purposes, newly discovered evidence must be evidence “which if 

proved and reviewed in the light of the evidence as a whole, would establish that the 

petitioner did not engage in the criminal conduct for which the petitioner was convicted.”  

N.D.C.C. 29-32.1-01(3)(a)(1).  Nothing in the “newly discovered evidence” cited by 

Kalmio provides any evidentiary support to establish that Kalmio did not engage in the 

criminal conduct for which he was convicted.  See Johnson v. State, 2015 ND 7, ¶7, 858 

N.W.2d 632.  Information known at the time of conviction is not newly discovered 

evidence.  Carlson v. State, 2018 ND 81, ¶7, 908 N.W.2d 711.   

[¶10] Kalmio now claims ineffective assistance of post-conviction counsel, presumably 

all three, for failing to recognize the issues he raised in the current application, as grounds 

for excusing him from the two year limitation.  An applicant cannot claim constitutionally 

ineffective assistance of post-conviction counsel under Chapter 29-32.1.  N.D.C.C. 29-

32.1-09(2).  Kalmio relies on Klose v. State, 2008 ND 143, 752 N.W.2d 192, for his 

position that “claims of ineffective assistance of post-conviction counsel may be raised in 

a successive post-conviction relief proceeding and may be an excuse for an applicant’s 

failure to raise an issue in a prior proceeding.”  While Klose does acknowledge that, at that 

time, a petitioner could claim ineffective assistance of post-conviction counsel, nowhere in 

Klose did the Court excuse failing to raise an issue in a prior post-conviction application.  

On the contrary, the Klose Court found that raising ineffective assistance claims that could 

have been raised in the first application, but were not, constitutes misuse of process.  Klose, 

2008 ND 143, ¶12.  Klose was decided before the enactment of N.D.C.C. 29-32.1-09(2) 

which allows a district court to dismiss any grounds alleging ineffective assistance of post-
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conviction counsel and prohibits an applicant from claiming constitutionally ineffective 

assistance of post-conviction counsel under Ch. 29-32.1, N.D.C.C.  The language of 

N.D.C.C. 29-32.1-09(2) is plain.  See Lehman v. State, 2014 ND 103, ¶15, 847 N.W.2d 

119.  Further, this Court has held that “district courts are required to dismiss an applicant’s 

claim of ineffective assistance of post-conviction relief counsel in a Uniform Post-

Conviction Procedure Act proceeding.  Kalmio v. State, 2018 ND 182, ¶18, 915 N.W.2d 

655. 

B. The Application Constitutes Misuse of Process 

[¶11] In post-conviction proceedings, the Court may deny relief on the ground of misuse 

of process.  N.D.C.C. 29-32.1-12(2).  Process is misused when the applicant presents a 

claim for relief which the applicant inexcusably failed to raise either in a proceeding 

leading to judgment of conviction and sentence or in a previous post-conviction 

proceeding; or files multiple applications containing a claim so lacking in factual support 

or legal basis as to be frivolous.  Id.   

[¶12] In the current application for post-conviction relief, petitioner asserts ineffective 

assistance of counsel for failing to “challenge the affidavit supporting the arrest warrant 

and police misconduct,” failing to “object to bias questions in juror questionnaire,” failing 

to “disclose the D.N.A. evidence to the jury.”  He also claims prosecutorial misconduct for 

“presenting altered picture evidence to the jury.”  This allegation was later withdrawn after 

the State pointed out in its responsive pleading that Petitioner was simply wrong. 

[¶13] Each of these issues arose in a proceeding leading to the judgment of conviction. 

The issues should have been raised when they arose.  Alternatively, each of these issues 

should have been raised in a previous post-conviction proceeding.  The file was reviewed 

for post-conviction issues by three attorneys, including one hand-picked and retained by 
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Kalmio’s family.  None of those attorneys identified any of the issues raised as being 

legitimate post-conviction issues.  Inexcusable failure to raise issues in the first petition for 

post-conviction relief constitutes misuse of the post-conviction process.  Kalmio v. State, 

2018 ND 182, ¶19, 915 N.W.2d 655, Silvesan v. State, 1999 ND 62, ¶10, 591 N.W.2d 131.  

Inasmuch as none of the issues in the pending application was raised in the previous post-

conviction proceeding, and Petitioner has failed to provide any reason for such failure, the 

pending application constitutes misuse of process.  Kalmio asserts that because he did not 

have his physical file in his possession until April of 2018, he is excused from the two year 

limitation and from the misuse of process defense.  Kalmio was present in court when each 

of the alleged errors was committed.  The transfer of Kalmio’s physical file to him does 

not make the contents of the file “newly discovered evidence.”  See Carlson v. State, 2018 

ND 81, ¶7, 908 N.W.2d 711 (information known at the time of entry of a plea is not newly 

discovered evidence); Johnson v. State, 2015 ND 7, ¶7, 858 N.W.2d 632 (letter from trial 

attorney admitting errors is not newly discovered evidence for post-conviction purposes). 

“The State may move to dismiss an application on the ground that it is evident from the 

application that the applicant is not entitled to post-conviction relief and no purpose would 

be served by any further proceedings.”  N.D.C.C. 19-32.1-06(2).  “If there is no genuine 

issue of material fact and the moving party is entitled to judgment as a matter of law, the 

district court may summarily dismiss an application for post-conviction relief” under 

N.D.C.C. 19-32.1-09.  Overlie v. State, 2011 ND 191, ¶6, 804 N.W.2d 50.   

[¶14] Petitioner has failed to raise a genuine issue of material fact, entitling the State to 

summary dismissal.  Summary denial of post-conviction relief is appropriate when the 

applicant is put on his proof and fails to provide some evidentiary support for his 
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application.  Henke v. State, 2009 ND 117, ¶9, 767 N.W.2d 881.  The current application 

constitutes misuse of process, entitling the State to summary dismissal. 

II. The Trial Court Did Not Err in Denying Petitioner’s Motion to Reconsider 

[¶15] The trial court treated Kalmio’s motion to reconsider as a motion for relief from 

judgment under N.D.R.Civ.P. 60(b).  A district court’s denial of a motion to reconsider is 

reviewed under an abuse of discretion standard.  State v. Lavallie, 2015 ND 74, ¶4, 861 

N.W.2d 168.  A court abuses its discretion if it acts in an arbitrary, unreasonable, or 

unconscionable manner, if its decision is not the product of a rational mental process 

leading to a reasoned determination, or if it misinterprets or misapplies the law.  Id.  A 

district court abuses its discretion when it fails to address nonfrivolous issues presented to 

the court.  Hilgers v. Hilgers, 2004 ND 95, ¶25, 679 N.W.2d 447. 

[¶16] The trial court analyzed Kalmio’s motion under each of the enumerated grounds 

for relief in N.D.R.Civ.P. 60(b), including the catchall provision of Rule 60(b)(6).  The 

trial court ruled that Kalmio failed to establish adequate grounds for reconsideration of the 

court’s order dismissing his petition.   

[¶17] This Court requires that “something more extraordinary justifying relief from the 

operation of the judgment or order must be present, if subsection (6) alone is relied upon.”  

Anderson v. Baker, 2015 ND 269, ¶10, 871 N.W.2d 830.   “The moving party bears the 

burden of establishing sufficient grounds for disturbing the finality of the judgment, and 

relief should be granted only in exceptional circumstances.”  Id.   

[¶18] Kalmio, in his motion to reconsider, provides nothing but his assertion that he did 

not receive his physical file until April of 2018 as grounds for relief.  The trial court, in 

ruling against Kalmio, observed that each of Kalmio’s previous attorneys was diligent in 

representing Kalmio, then transferring the file to each successive attorney.  Order Denying 
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Petitioner’s Motion to Reconsider, Appendix, p. 99, ¶11.  The trial court noted that, even 

in his motion to reconsider, Kalmio relied on issues, i.e. failure to receive his file from 

counsel, which were already raised in the first post-conviction proceeding.  Id. p. 101, ¶16.  

The trial court concluded that Kalmio failed to show exceptional circumstances warranting 

relief under Rule 60(b)(6).  Id. p. 102, ¶16. 

[¶19] During the course of these proceedings, Kalmio has been represented by seven 

different attorneys.  The combined years of experience of those attorneys is impressive.  

Surely, one of those attorneys would have recognized the pretrial and trial issues Kalmio 

now raises if those issues had any merit.  The issues Kalmio raises do not amount to “newly 

discovered evidence.” 

CONCLUSION 

[¶20] The trial court did not err in summarily dismissing Kalmio’s application as being 

untimely and for misuse of process.  Nor did the trial court abuse its discretion in denying 

Kalmio’s motion to reconsider.   

[¶21] For the foregoing reasons, the State requests that the Judgment of September 13, 

2019, and the Order Denying Petitioner’s Motion to Reconsider be affirmed. 

Dated this 7th day of April, 2020. 

      State of North Dakota 
     Wayne Stenehjem 
     Attorney General 
 

 
BY:  /s/Kelly A. Dillon_________________                                                     
Kelly A. Dillon (05296) 
Assistant Attorney General 
600 East Boulevard Avenue, Dept 125 
Bismarck, ND 58505-0040 
(701) 328-2210 
kadillon@nd.gov 
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