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[¶3.] LAW AND ARGUMENT
11

-Responsive Issue One: Alleged Issues on Proper Service
111

[¶4.] Appellee states at-¶6-in-its brief that the District-Court, which would be
111

be-Judge-Hill, -made the determination that the Appellant did serve the summons, the
111

complaint and supportive documents but Judge Hill could not state as fact, just as the
111

Appellee has repeatedly refused to do, that the Appellee has not been in the possession
11

of the summons, in any capacity, and that includes that the Appellee has never denied
111

the-governing-board,-or any of its agents,-has-not-been-in-possession-of-the-summons.
111

[¶5.] In--the-Affidavit --executed-by-Jim-Neubauer-(hereafter “Mr.-Neubauer),
111

City Administrator for the Appellee, and dated December 6, 2018, Mr. Neubauer only
111

speculated-on service of the summons and complaint while not providing the identity
111

of an alleged “receptionist” referenced by Mr. Neubauer in hisAffidavit. Doc ID # 26.
111

[¶6.] The North Dakota Supreme Court made it very clear in Larry Kimball,
111

Jr. v. Jack Landeis and Justin Gram, 2002 ND 162, ¶ 5, 652 N.W.2d 330, by stating:
111

In Peterson v. Zerr, 477 N.W.2d 230, 234 (N.D. 1991) (citations
omitted), we outlined the duty of a party opposing a motion for
summary judgment:
111

Although the party seeking summary judgment has the
burden of showing that there is no genuine issue of
material fact, the party resisting the motion may not
simply rely upon the pleadings. Nor may the opposing
party rely upon unsupported, conclusory allegations.1
1111

[¶7.] The Board of City Commissioners (hereafter “City Commission”), the
111

governing-body-for-the-Appellee,-never-submitted any affidavits denying any facts or
111

statements made by the Appellant and never submitted any affidavits stating that the
111

complaint and summons were not received. This means Judge Hill made decisions by
111

relying “upon unsupported, conclusory allegations” made only by Mr. Neubauer.
11

-Responsive Issue Two: Alleged Clarity of N.D.R.Civ.P.
111

[¶8.] Appellee-states-at ¶-14-in-its-brief-that-the-District-Court,-represented-by
111

be-Judge-Hill, referredto “ the“strict anduncomplicatedlanguageof theNorth Dakota
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Rules of Civil Procedure” as stated in an Order by Judge Hill. Doc ID #122, ¶ 14.-
111

[¶9.] The -Appellant states that what would be “uncomplicated language” to
111

Judge Hill, with a degree in law and having then practiced law for forty-five (45) years
111

with knowledge of case law, is not equal to how a layperson would view language in
111

the N.D.R.Civ.P. and how a reasonable person could interpret N.D.R.Civ.P. as written.
111

[¶10.] For the North Dakota Supreme Court to issue Frith v. Park Dist. of City
111

of Fargo, 2016 ND 213, 886 N.W.2d 836; Gessner v. City of Minot, 1998 ND 157,
1111

583 N.W.2d 90; and Nissen v. City of Fargo, 338 N.W.2d 665, 657 (N.D. 1983); not
1111

all language is “uncomplicated” or easily understood in the N.D.R.Civ.P. 4(d)(2)(E).
111

[¶11.] Interpreting-language-within-the-four-corners-of-N.D.R.Civ.P.-4(d)(2)(E)
111

based-on-a layperson’s-review-would-not-include-reviewing-case law-and-could result in
111

a different interpretation by a reasonable person without having reviewed case law.
111

-Responsive Issue Three: Alleged Undisputed Facts
111

[¶12.] Appellee-states-at-¶-17-in-its-brief-that “undisputed facts show Franciere
111

did not comply with the requirements” but the Appellant continues to dispute the facts
111

based on the following stated in N.D.R.Civ.P 4(d)(2)(E):-
11

Serving a Municipal or Public Corporation. Service must be made
on a city, township, school district, park district, county, or any
other municipal or public corporation, by delivering a copy of the
summons to any member of its governing board.
111

[¶13.] The-Appellant-states-that-the-Appellant-complied-with-the-language-as-it
111

is written and appears in N.D.R.Civ.P 4(d)(2)(E), while the Appellee never provided
111

any evidence that the City Commission did not receive the complaint and summons.
111

-Responsive Issue Four: Alleged Restrictions in N.D.R.Civ.P 4(d)(2)(E)
111

[¶14.] Appellee-states-at-¶-17-in-its-brief-that the “North Dakota Rule of Civil
1111

Procedure-4-does-not-allow-the-City-of-Mandan-to-be-served-via-certified-mail”-and-that
111

the “North Dakota rules require delivery, not mailed service of summons” when there
111

are no such restrictions and prohibitions contained in N.D.R.Civ.P 4(d)(2)(E).
1111111

[¶15.] The-words-“delivery”-and-“delivering” -appearin N.D.R.Civ.P4 but no
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definitions are included, subjecting the words to meanings by a responsible person.
111

[¶16.] N.D.R.Civ.P 4(d)(2)(A)(v) associates “mail” with “delivery” by stating
111

“or-(v)-any-form-of-mail-or-third-party-commercial-delivery-addressed-to-the-individual
111

to be served and requiring a signed receipt and resulting in delivery to that individual.”
111

[¶17.] N.D.R.Civ.P-4(d)(2)(A)(iii)-connects-“mail” -with-“delivery”-by-stating:
111

(iii) any form of mail or third party commercial delivery addressed
to-any-of-the-foregoing persons and requiring a signed receipt and
resulting in delivery to that person.1
111

[¶18.] The United States Postal Service recognizes “delivery” with its Priority
111

Mail-Express®-overnight-delivery,-Priority-Mail-two-day-delivery,-Stop-Mail-delivery,
111

Informed Delivery®-and Restricted-Delivery so any reasonable person could consider
111

“delivery” as including by mail for “delivering” related to N.D.R.Civ.P 4(d)(2)(E).
111

[¶19.] Nowhere in the language within four corners of N.D.R.Civ.P 4(d)(2)(E)
111

is “delivery” of a summons or a complaint by mail to a city, to an agent of a city, orto
111

an-attorney-representing-a-city-specifically-prohibited-so-any-act-that-is-required-should
111

be specifically stated and any act that is prohibited should be specificallyidentified.
111

-Responsive Issue Five: Waiving a Defense
111

[¶20.] Appellee-states-at-¶-26-in-its-brief-that-the-Appellant-“alleges-the-City-
111

waived its arguments regarding jurisdiction by requesting a jury trial in itsAnswer” but
111

the position of the Appellant goes beyond the Appellee requesting a jury trial within its
111

Answer and Jury Demanddated November 14, 2017. Doc ID # 20. The Appellee used
111

manipulation to continue to push for a jury trail more than one year later with a refusal
111

to discuss terms for a proposed scheduling order and then sent a prepared document to
111

the Appellant on November 27, 2018, containing terms the Appellee wanted, such as a
111

a nine-person jury trial, as included in an unsignedStipulation for Trial Management
111
Schedule. Doc ID # 35. The Appellee then included a copy of it with theDefendant’s
111

Response to Plaintiff’s Objection to Scheduled Hearing for Scheduling Conference
111111

dated January 9, 2019. Doc ID # 34. The Appellee wanted a jury trial after filing the
111
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Defendant’s Motion for Summary Judgmentdated December 6, 2018. Doc ID # 24.
111

This-created-a-reasonable-impression-the-Appellee-would-defend-the-case-on-its-merits.
111

[¶21.] Appellee-states-at-¶-26-in-its-brief-that the Appellant “appears to allege
111

that the City waived any defenses by responding” and the Appellant had “an incorrect
111

interpretation of this Court’s plain language in its previous decision” but the Appellee
111

is incorrect because the Appellant’s position is not that the Appellee responded. It is
111

that the Appellee did not submit a general denial consisting of a two-page answer that
111

only included one-third of-the-page on the second page for Hoerner v. City of Mandan,
111

Case No. 30-2016-CV-00842. The Appellee’sAnswer and Jury Demandsent to this
11\11

Appellant not only requested a jury trial with the maximum number of jurors allowed,
111

to create a reasonable impression the Appellee would defend the case on the merits,
1111

but it was a detailed and itemized eight-page response that also created thereasonable
111

impression that the Appellee would defend the case on the merits. Doc ID # 20.
111

[¶22.] Appellee-states-at-¶-27-in-its-brief-that “This Court explicitly found the
111

City maintained its arguments and defenses” when citing Franciere v. Cityof Mandan,
111

2019 ND 233, ¶ 10, 932 N.W.2d 907, but the Appellant believes this Court made an
111

error resulting in an incorrect determination based on what this Court stated as follows:
111

In the present casethe City asserted the defenses listed under
Rule 12 in its answer and, within two weeks of answering the
complaint and prior to the initial scheduling conference, filed a
motion to dismiss the case based on the defenses of insufficient
service of process and lack of personal jurisdiction.We conclude
the issue of personal jurisdiction was adequately preserved.
111

Franciere, 2019 ND 233, ¶ 10, 932 N.W.2d 907. (Emphasis added).
111
11 [¶23.] The Appellant filed aComplainton October 23, 2017. Doc ID # 1. The

111

Appellee-issued itsAnswer and Jury Demanddated November 14, 2017. Doc ID # 20.
111

TheNotice of Servicewas also dated November 14, 2017, stating a copy was mailed to
111

the Appellant on November 14, 2017. Doc ID # 21. It would be nearly thirteen (13)
111

months later before the Appellee filed theDefendant’s Motion for Summary Judgment
111

datedDecember6, 2018. Doc ID # 24. ThedifferencebetweenNovember14, 2017,
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and-December-6,-2018,-is-fifty-five -(55)-weeks,-not-the-two-(2)-weeks-this-Court-stated.
111
11 [¶24.] The only specifically identified Rule-12 defense the Appellee included

111

in-its-Answer-and-Jury-Demand-was-based-on-N.D.R.Civ.P-12(b)(6)-by-its-claiming-an
-111

alleged failure to state a claim and not under either N.D.R.Civ.P 12(b)(2) on personal
111111

jurisdiction or based on N.D.R.Civ.P 12(b)(5) regarding lack of service of process.
111

-Responsive Issue Six: Harmless Error
111

[¶25.] In ¶ 36-in-its-brief, the Appellee states-“N.D.R.Civ.P. 61 decisions in
111

North-Dakota-primarily-deal-with-evidentiary-questions,-and-not-with-issues-of-service”
111

but nothing in N.D.R.Civ.P. 61 excludes its use and application to any harmless error
111

when a party cannot establish that it has been harmed by an alleged error or where the
111

Appellee-has-yet-to-establish-how-the-Appellee-would-be-harmed-if -this-Court-ruled-that
111111

a harmless error had occurred or what would preclude this Court for doing so. Instead,
111

the Appellee is focused on procedural construct instead justice and what would be fair.
111

[¶26.] It was also within ¶ 36-of-its-brief that the Appellee stated “If a partyis
111

not properly served, as the City was notin this case,the Court has no jurisdiction
111
for a trial, verdict, judgment or order .”-(Emphasis added).
111

[¶27.] If the Appellee believed it was not “properly served” then the Appellee
111

should equally believe a District Court, to-include-Judge-Hill, -has-“no-jurisdiction-for
111

a-trial,-verdict,-judgment-or-order”-for-the Appellant’s lawsuit against the Appellee but
111

yet-the-Appellee-continued-to-request-a-jury-trial-with-the-maximum-number-of-jurors
1111

more than a year after itsAnswer and Jury Demand. Doc ID # 20.
111

[¶28.] The Appellee sought a nine-person jury trial in its unsignedStipulation
111

for Trial Management Schedulein Exhibit 1filed on January 9, 2019. Doc ID # 35.
111

[¶29.] Why-would-the-Appellee-waste-a-District-Court’s-time-with-its-requests
111

unless-the-Appellee-had-waived-all-objections-to-service.-That-would-support-why-the
111111

Appellee failed-to-specifically-identify-lack-of-personal-jurisdiction and lack of service
111

of process in itsAnswer and Jury Demanddated November 14, 2017. Doc ID # 20.
111
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[¶30.] Why-would-the-Appellee-fail-to-notify-the-District-Court-that-it-would-be
111

a waste of time to pursue Rule 16 after aNoticewas issued dated November 19, 2018.
111

Doc-ID-#-22.-The-Appellant-states-the-Appellee-did-not-contact-the-District-Court-about
111111

a-lack of jurisdiction because the Appellee already waived all jurisdictionalobjections.
11111

[¶31.] Why-would-the-Appellee-fail-to-initiate a summary judgment action first
111

if the Appellee believed the District Court lack jurisdiction and only raised issues of
111

Jurisdiction as its Hail Mary defense in itsBrief in Response to Plaintiff’s Motion for
111111

Summary Judgment and in Support of Defendant’s Motion for Summary Judgmenton
111

December 6, 2018. Doc ID # 25. The Appellee has already waived jurisdiction issues.
1111

[¶32.] Why would the Appellee ever file aDefendant’s Response to Plaintiff’s
111

Objection to Scheduled Hearing for Scheduling Conferencedated January 9, 2019.
111111

Doc-ID # 34.-Why waste time of a District Court, to-include-Judge-Hill’s time, on such
111

a legal maneuver if the Appellee believed there was any lack of jurisdiction unless the
111

Appellee had already waived any objections to jurisdiction, which its actions establish.
111

[¶33.] The Appellant alleges the Appellee waived all jurisdiction defenses in
111

anticipation of using multiple attorneys and the resources of a law firm to overwhelm
111

and overburden the Appellant not accustomed to legal proceedings that included where
111

the-Appellee-sough-a-jury-trial-with-the-maximum-number-of-jurors-where-the-Appellant
111

would not be up to the task of voir dire and the trial process but the Appellant’s action
111

of-seeking-a-summary-judgment-resulted-in-the-Appellee’s-change-in-legal-strategy.
111

Responsive Issue Seven: Appropriateness of Discovery
111

[¶34.] In ¶ 37-in-its-brief, the Appellee raised objections as to the discovery
111

the Appellant first attempted by stating the Appellee answered nineteen (19)months
111

before-the-Appellant’s-alleged-“untimely”-Petitioner’s-Motion-to-Compel.-Doc-ID-#-90.
11

[¶35.] Appellee’s avoidance and objections in March of 2018 to the attempt at
111

at discovery the first time by the Appellant increased in importance because ofthe
111111

Defendant’s Motion for Summary Judgmentdated December 6, 2018. Doc ID # 24.
1111
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However, the Appellant was also addressing the Rule 16 issue from the DistrictCourt
11

with the Appellant’sObjection to Scheduled Hearing for Scheduling Conferencedated
11

January 4, 2019. Doc ID # 32. Rather than address the Appellant’s objections, Judge
11

Hill dismissed the case with prejudice on January 11, 2019, Doc ID # 37. An appeal
1111

was then filed by the Appellant, where this Court reversed and remanded in Franciere,
11

2019 ND 233, 932 N.W.2d 907. Upon the matter returning to District Court and Judge
11

Hill for resolution, the Appellant filedPetitioner’s Motion to Compel. Doc ID # 90.
11

[¶36.] In terms of the cumulative time the Appellant’s lawsuit was before the
1111 11

District Court after the Appellee filed a summary judgment, approximately six weeks
1111

passed-before-the-Appellant-requested-a-District-Court-order-the-Appellee-to-properly
1111

comply with discovery and not the nineteen calender months the Appellee referred to.
111111

[¶37.] The Appellant believes that because of the Appellant’s age, the fact the
1111

Appellant is self-represented and past actions of the law firm allegedly representing
1111

the Appellee in this lawsuit, that when the Appellant called the law firm on November
1111

26, 2018, the law firm allegedly representing the Appellee did not act in good faith
11111 1111 1111

with the Appellant because the law firm may act in the interests of the NorthDakota
1111

Insurance Reserve Fund (hereafter “NDIRF”) that hired it and not for the Appellee.
111111

[¶38.] In ¶ 37-in-its-brief, the Appellee stated that the Appellant’s “attempts at
1111

discovery were not related to jurisdictional questions” but yet, in ¶¶ 23-24-in-its-brief,
1111

the Appellee raised the issue of an “agent” and included in the Appellant’s attempts at
1111

discovery twice to identify the agents the Appellee has but the Appellee objected.
111111

[¶39.] The-importance-of-the-Appellant’s-attempts-at-discovery-and-interfered
1111

with by Judge Hill, was exposed in ¶ 38 of the Appellee’s brief where it states: 11
111111

Further, Franciere’s Brief in Support of Motion to Compel does not
make a case for compelling discovery on the basis of seeking
“jurisdictional discovery” but rather….discovery as to the decision
to hire the undersigned to represent the City.As the City explained
in a previous briefing, the decision to hire the undersigned was
made by the North Dakota Insurance Reserve Fund. (Emphasis
added).1
111
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[¶40.] Exposing-that-Scott-Porsborg-(hereafter-“Mr. -Porsborg”),-Bar-ID-04904,
1111

and Austin Lafferty (hereafter-“Mr. - Lafferty”), Bar ID 07833, were hired by the
1111111 1111

NDIRF occurred in the Appellee’s answers on November 4, 2019, in response to the
1111

Appellant’s interrogatories repeatedly objected to as “seeking information outside of
1111

the scope of relevant information as clarified by the Court’s 23, 2019 Order” but
1111

also included was the NDIRF “makes decisions regarding hiring outside counsel to
1111

represent the City in civil actions brought against it.(Emphasis by Appellee).
1111

[¶41.] Questions-on-compliance-of-N.D.R.-Prof.-Conduct,-especially-Rule-1.4,
1111

by Mr. Porsborg and Mr. Lafferty arose because of Kersten, et. al. v. City ofMandan,
1111

Case No. 1:19-cv-085 (2019), the federal lawsuit filed on May 20, 2019, against the
1111

Appellee when it was represented by the law firm Bakke Grinolds Wiederholt. Based
1111

on its Minutes, the City Commission held executive session meetings on July 2nd, July
1111

16th, August 6th, and October 1st of 2019 to collectively discuss that federal lawsuit.
111111

[¶42.] The Appellant alleges that at no time after the Appellant’s lawsuit was
1111

filed against the Appellee on October 23, 2017, did the City Commission meet or go in
1111

executive session for the purpose of discussing collectively the Appellant’s lawsuit
1111

filed against the Appellee. This represents that the City Commission never held a vote
1111

on whether to proceed or settle the Appellant’s lawsuit filed against the Appellee. This
1111

raises questions on if the City Commission was informed by Mr. Porsborg and/or Mr.
1111

Lafferty-under-N.D.R.-Prof.-Conduct-Rule-1.4,-how-it-was-informed,-or-if -an-agent-was
1111

was used to act on behalf the City Commission such as Mr. Neubauer that could have
1111

been revealed through discovery had the Appellee not withheld information and had
1111

Judge Hill not interfered with the Appellant’s efforts to use permitted discovery.
111

Responsive Issue Eight: Statute of Limitations
111

[¶43.] In-¶¶-47-50-in-its-brief,-the-Appellee-raised-statute-of-limitations-issues
1111

such as what is listed in N.D.C.C. § 44-04-21.2 but the date when a violation occurs is
1111

subjective-and-this-Court-addressed-it-in-Kuntz v. North Dakota,-2019-ND-46,-¶-28,-923
111
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N.W.2d 513, based on this Court’s review of attorney general opinions, in stating what
111

“constitutes an unreasonable delay varies, largely depending on the circumstances.”
11

[¶44.] The statute of limitations in N.D.C.C. § 44-04-21.2 is tolled when there
111 11

has been a request for an opinion under N.D.C.C. § 44-04-21.1, in stating that:
111 1

An action under this subsection must be commenced within sixty
days of the date the person knew or should have known of the
violation or within thirty days of issuance of an attorney
general’s opinion on the alleged violation, whichever is later.
(Emphasis added).11
1

[¶45.] The-Appellant-sent-an-opinion-request-dated-September-5,-2017.-Doc-ID
111 11

# 8. The attorney general’s office stated it was received on September 7, 2017,and it
111

contacted the Appellee on September 11, 2017. In the letter by Liz-Brocker-(hereafter
111

“Ms.-Brocker”)-at-the-attorney-general’s-office-dated-October-31,-2017,-this-was-in-it:
111

Upon receipt of your letter, we contacted the City of Mandan and
Mandan Police Department regarding the records….We understand
that the records were released to you shortly thereafter. I apologize
that I did not immediately send a follow up to you.11
1

[¶46.] This was false because it took an unacceptable delay of seven (7) weeks
111 111 11

from September 11, 2017, to receive even redacted copies and an unacceptable delay
111

of seventeen (17) weeks from-September-11,-2017, to receive unredacted copies.
11

[¶47.] In Saefke v. Stenehjem, 2003 ND 202, ¶ 13, 673 N.W.2d 41, the North
111 111 11

Dakota Supreme Court recognized the “statutory duty” the attorney general has under
111

N.D.C.C. § 54-12-01(19) to issue an opinion but this did not occur and it incorrectly
111

denied the Appellant a statutory remedy. The Appellant was a victim of lying, not-fair
111

or just, which forced the Appellant to bring a lawsuit against the Appellee after the
111111

attorney general’s failed to proceed without explanation on the Appellant’s request.11

Responsive Issue Eight: Misconduct and Biases
1

[¶48] In ¶¶ 40-44-in-its-brief, the Appellee refused to acknowledge continued
11

inappropriate acts by Judge Hill that included addressing mootness before jurisdiction,
11

the first incorrectdismissalwith prejudice,andincorrectlycriticizing theAppellantas
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in ¶¶ 5-8 in theExtension Order. Doc ID # 108. Judge Hill may be biased by the first
11

reversal and remand, with biases resulting in abuses of discretion and favoritism that is
11\

appropriate to address in an appeal based on what is under appeal before this Court.
111

[¶49.] The Appellant alleges Mr. Porsborg and Mr. Lafferty have conflicts of
11

interests and are biased by being hired by the NDIRF, such that interests of the NDIRF
11
were put above that of the Appellee supported by such facts as the NDIRF authorizing
11
spending on legal fees multiple times over the Appellant’s request for compensation.
1111

[¶50.] The Appellant alleges Mr. Porsborg and Mr. Lafferty have conflicts of
11

interests and are biased, to include by serving as Special Assistant Attorney Generals.
11

Responsive Issue Eight: Mootness
111

[¶51.] In ¶ 51-in-its-brief, the Appellee still desperately clings to an incorrect
111

action by Judge Hill of incorrectly arriving at an incorrect decision of mootness in an
111

attempt to incorrectly dismiss the Appellant’s lawsuit against the Appellee and also by
111

incorrectly dismissing it with prejudice that this Court would reverse and remand.
11

[¶52.] Further still, Judge Hill failed to recognized both whether the Appellant
111

was harmed by the actions of the Appellee and language in N.D.C.C. § 44-04-21.2 but
111

this Court recognized that language as stated in Kuntz v. North Dakota, 2019 ND 46, ¶
111

33, 923 N.W.2d 513. If the harm the Appellant suffered because of the Appellee does
111

not meet harm under N.D.C.C. § 44-04-21.2 then what is harm needs to be redefined.
111

[¶53.]CONCLUSION
a

[¶54.] Within page limitations of a reply brief, sufficient facts are provided by
111

the-Appellant-to-support-reversing-and-remanding-under-traditions-justice-and fair-play.
111

RespectfullysubmittedMay 21st,2020.

By:
11

/s/ Susan Franciere a

Susan Franciere
205 5th Avenue NW
Mandan, ND 58554
susan.franciere@gmail.com
Plaintiff/Appellant
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