
IN THE SUPREME COURT 
STATE OF NORTH DAKOTA 

 
ORDER OF ADOPTION  

 
Supreme Court No. 20200229 

 
Proposed Amendments to the North Dakota Rules of Civil Procedure, 

North Dakota Rules of Criminal Procedure, North Dakota Rules of 
Evidence, North Dakota Rules of Appellate Procedure, North Dakota 
Rules of Court, North Dakota Supreme Court Administrative Rules, 

and North Dakota Rules of Juvenile Procedure 
 
[¶1] On August 27, 2020, the Joint Procedure Committee submitted proposed 

amendments to the North Dakota Rules of Civil Procedure, North Dakota 

Rules of Criminal Procedure, North Dakota Rules of Evidence, North Dakota 

Rules of Appellate Procedure, North Dakota Rules of Court, North Dakota 

Supreme Court Administrative Rules, and North Dakota Rules of Juvenile 

Procedure.  On November 25, 2020, the Court adopted certain rules, denied 

amendments to one rule, and remanded N.D.R.Civ.P. 54, N.D.R.Crim.P. 32.1, 

and N.D.R.Ct. 3.2, and N.D.R.App.P. 34 to the Joint Procedure Committee for 

further review.  

[¶2] On March 22, 2021 and May 10, 2021, the Joint Procedure Committee 

submitted proposed amendments to the remanded rules.  The Committee also 

recommended amendments to N.D.R.Civ.P. 55.  The proposals are available 

at https://www.ndcourts.gov/supreme-court/dockets/20200229. Individuals 

who do not have internet access may contact the Office of the Clerk of the 

Supreme Court to obtain a copy of the proposal.  
[¶3] IT IS HEREBY ORDERED that the amendments to North Dakota Rules 

of Civil Procedure 54, North Dakota Rules of Civil Procedure 55, and North 

Dakota Rules of Criminal Procedure 32.1 are ADOPTED effective August 1, 

2021. 



[¶4] IT IS HEREBY FURTHER ORDERED that as further amended by the 

Court, the amendments to North Dakota Rule of Appellate Procedure 34, are 

ADOPTED effective August 1, 2021. 
[¶5] The Supreme Court of the State of North Dakota, with the Honorable 

Jon J. Jensen, Chief Justice, and the Honorable Gerald W. VandeWalle, the 

Honorable Daniel J. Crothers, the Honorable Lisa Fair McEvers, the 

Honorable Jerod E. Tufte, Justices, directing the Clerk of the Supreme Court 

to enter the above order. 

Dated:  May 20, 2021 

 
/s/ Petra H. Mandigo Hulm  
Clerk  

      North Dakota Supreme Court 
      
 























N.D.R.Crim.P.1

RULE 32.1. DEFERRED IMPOSITION OF SENTENCE2

An order deferring imposition of sentence must require that, 61 days after3

expiration or termination of probation:4

(a) the defendant's guilty plea be withdrawn, or the guilty verdict be set aside;5

(b) the case be dismissed; and6

(c) the file be sealed.7

The court may, by order, modify an order deferring imposition of sentence if a8

petition for revocation is filed no later than 60 days after expiration or termination of9

probation or if there is an outstanding bench warrant in the matter for which imposition of10

sentence was deferred.11

EXPLANATORY NOTE  12

Rule 32.1 was amended, effective March 1, 2006; March 1, 2012; March 1, 2019;13

August 1, 2021.14

Rule 32.1 was adopted, effective March 1, 1999. The purpose of the rule is to15

provide uniformity in the processing of deferred impositions of sentence, and to prevent16

the disparity of treatment received by defendants depending upon their county of venue in17

misdemeanor cases.18

When deferring imposition of sentence, the judge should advise the defendant if19

the defendant fulfills the conditions of probation the guilty plea will be withdrawn, or the20

guilty verdict set aside, the case dismissed, and the file sealed.21

An order deferring imposition of sentence is not a judgment. However, for purpose22



of appeal, an order deferring imposition of sentence is equivalent to a judgment under23

N.D.R.Crim.P. 32(b).24

This rule does not follow Fed.R.Crim.P. 32.1, which deals with revoking or25

modifying probation or supervised release.26

Rule 32.1 was amended, effective March 1, 2006, in response to the December 1,27

2002, revision of the Federal Rules of Criminal Procedure. The language and organization28

of the rule were changed to make the rule more easily understood and to make style and29

terminology consistent throughout the rules.30

Rule 32.1 was amended, effective March 1, 2012, to clarify that any modification31

of an order deferring imposition of sentence must take place no later than 60 days after32

the expiration or termination of probation.33

Rule 32.1 was amended, effective August 1, 2021, to clarify that a petition seeking34

revocation of probation or modification of an order deferring imposition of sentence must35

be filed no later than 60 days after expiration or termination.36

Rule 32.1 was amended, effective March 1, 2019, to delete language that made the37

rule applicable only in misdemeanor and infraction cases. Under the amendment, the rule38

applies in all cases in which an order deferring imposition of sentence was entered.39

SOURCES: Joint Procedure Committee Minutes of January 28, 2021, pages 6-10; 40

September 26, 2019, pages 19-20; April 27, 2018, pages 6-7; September 23-24, 2010,41

pages 23-24; January 27-28, 2005, page 29; January 29-30, 1998, pages 14-17; September42

25-26, 1997, pages 8-10.43

STATUTES AFFECTED:44



CONSIDERED: N.D.C.C. §§ 12.1-32-02, 12.1-32-07.1, 12.1-32-07.2.45

CROSS REFERENCE: N.D.R.Crim.P. Form 8 (Order Deferring Imposition of46

Sentence).47



N.D.R.App.P.1

RULE 34. ORAL ARGUMENT2

(a) Request for Oral Argument.3

(1) Oral argument generally will be scheduled unless:4

(a A) a party has failed to file a timely brief;5

(b B) a party has challenged the sufficiency of the findings of fact or the adequacy6

of the evidence supporting a finding of fact but has failed to provide the court with the7

related transcripts;8

(c C) no request for oral argument has been made by any party as required by Rule9

28(h);10

(d D) the parties have agreed to waive oral argument; or11

(e E) the court, in the exercise of its discretion, determines oral argument is12

unnecessary.13

(2) Notice. The clerk of the supreme court must advise all parties whether oral14

argument will be scheduled and, if so, the date, time, and place for argument.15

(3) Participation in Oral Argument. If oral argument is scheduled, a party that did16

not request oral argument in a principal brief must provide notice of an intent to17

participate.  The notice must be served and filed within five days of service of the notice18

of oral argument under this rule.19

(b) Time Allowed for Argument; Postponement. Regardless of the number of20

counsel on each side, the appellant will be allowed 30 minutes and the appellee will be21

allowed 20 minutes to present argument. The appellant may reserve up to 10 minutes for22



rebuttal by notifying the clerk of court immediately prior to argument. Arguments on23

motions will be granted only in extraordinary circumstances. A motion to postpone the24

argument or to allow longer argument must be filed reasonably in advance of the hearing25

date. A party is not obliged to use all of the time allowed, and the court may terminate the26

argument at any time.27

(c) Order and Content of Argument. The appellant opens and may reserve time to28

conclude the argument. The opening argument may include a fair statement of the case.29

Counsel must not read at length from briefs, records, or authorities.30

(d) Cross-Appeals and Separate Appeals. Unless the court directs otherwise, a31

cross-appeal or separate appeal must be argued when the initial appeal is argued. Parties32

should not duplicate arguments.33

(e) Nonappearance of a Party. If oral argument is scheduled and the appellee fails34

to appear, the court must hear appellant's argument. If the appellant fails to appear the35

court may hear the appellee's argument. If neither party appears, the case will be decided36

on the briefs, unless the court orders otherwise.37

(f) Submission on Briefs. If no oral argument is scheduled under Rule 34(a)(1), the38

case will be submitted to the court on the briefs, unless the court directs otherwise.39

EXPLANATORY NOTE40

Rule 34 was amended, effective July 1, 1981; January 1, 1988; March 1, 1994;41

March 1, 1997; March 1, 2003; October 1, 2014; March 1, 2019; August 1, 2021.42

Under subdivision (b), in the case of multiple appellants or appellees, each side43

must divide the time accorded unless additional time has been requested and granted. The44



omission of subdivision (g) of the Federal Rule is not intended to prevent the use of any45

exhibits at oral argument.46

Rule 34 was revised, effective March 1, 2003, in response to the December 1,47

1998, amendments to Fed.R.App.P. 34. The language and organization of the rule were48

changed to make the rule more easily understood and to make style and terminology49

consistent throughout the rules.50

Subdivision (a) was amended, effective March 1, 2003, to make clear that the court51

has discretion to determine whether oral argument should or should not be permitted.52

Subdivision (a) was amended, effective March 1, 2019, to outline when oral53

argument will or will not be scheduled.54

Subdivision (a) was amended, effective August 1, 2021, to clarify the steps that a55

party that did not make an initial request for oral argument must take before being56

allowed to participate in oral argument.57

Subdivision (b) was amended, effective August 1, 2021, to allow the appellant to58

reserve up to 10 minutes for rebuttal by notifying the clerk of court immediately prior to59

argument.60

Rule 34 was amended, effective October 1, 2014, to replace “supreme court clerk”61

with “clerk of the supreme court.”62

SOURCES: Joint Procedure Committee Minutes of January 28, 2021, pages 10-13;63

 January 30, 2020, pages 25-27; April 25-26, 2002, pages 12-13; January 24-25, 2002,64

pages 19-21; September 28-29, 1995, page 13; January 28-29, 1993, page 11; February65

19-20, 1987, page 8; September 18-19, 1986, pages 20-21; April 26, 1984, page 30;66



January 12-13, 1978, pages 22-23. Fed.R.App.P. 34.67

STATUTES AFFECTED:68

SUPERSEDED: N.D.C.C. §§ 28-31-04, 28-31-05, 29-28-23, 29-28-24, and69

29-28-25.70

CROSS REFERENCE: N.D.R.App.P. 28(h) (Cross-Appeals) (Briefs).71
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