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I, 33hether the stacute of l h ~ l t a s r o n s  bars khe prosecuticn 
af I d i l l f u S  Failure ts Pay Child Suppart where t h e  child 
turned eighteen on ?ebr~ary 17, 2000 and vkeze %he 
x2f0maL ,asi-i.   as 3e-k filed ank9B February 9, 26673 

Defe?-da~t seeks zeversal Gn -he grounds thaz the 

an Order denying the Motion to Disx t i s s  was ? i b e d ,  (A-51, On 

septenbe~ 13, 2007, an Axtended 3rdes was filed, The &"elended 

Order v7as intended to supplement cke previous O r d e r ,  $A-6) 

- 0 0 judge Irby &fiie& $he Ha$Esn -co Czsn:zss ~ J ; b ~ ~ z a c s e  there 

arsearages are eonsFdersd the sanwi as e chiX sappo.rt 

obligation, the e r i ~ ~ i n a ;  Hnfsm~~tiosle, wss filed wi~hf n the 



or evb7Fdenee k q s r e  presel--$sd a- -2;Te l x~ t i sa  Dlsmrss f A t ~ ~ m ~ i ~ : g v  

The ceur.; re"e:d u-9~3 the >re-"~Lai_zsly Z E L e d  :+eli-Ja-.A- u - ~  3f 

FroSabLe Cause an& r h ~  S t a k e "  s Response to Defe3dank8 s X o ~ i o n  

to Diseiss altacFfltents, 

On Juae 1, 1983, purs~ant to e Pdrleigh County District 

Court J ~ d ~ e w t ,  Degendantt was ad judged the fazhes 3f S ,I%, S - , 
" - born February L I ,  1982, Defendans was ~rdered tz ~ a y  $150,80 

in child suppordk pez raowth "~ntil the c h i l d  reaches -the age 

of e i g k t e e n  or 9s otherwise enanei2adke6," ( A f f F d a v i c  af 



T l Frobable C ~ L  ss, d o ~ k e - ~  DJQ, 2 ,  so 2 ;  Scace 9 :2Gsgonse 'zo 

e 0 Detendxrk,% Yotion -LC D ~ s a ~ s s ,  docket No, 18, p o  6: 

Judge Irhp found tne c h i l d  was emancipat~d on 

-7 February 17, i9990 (A-4) xweaer, %here as na evidence in 

$he record - ~ o  suppork this, Defense counsel re~reserted Lc 

ehe court -&as;: ehn%d w a s  eniiianeipazed cn February $7, 

D i s x f i s s ,  dceket Ma, E S p S SuSssquen-kll-, betwaen April 

15, 2 0 0 4  2nd J u l y  - 18, 2006, QJID aadi%fa:~al Ord~zs and f o ~ r  

TtTsrran.- t n ~ e n , s  ?+e.-e f i l e f  agzizs-2 3efefidar-x { I,"-r,ace ' s 

4espense kc Gefe:-iden-b % 2Cotian -CD 3isaiae, dask~t Xe, 18, 2 - 

4 -- 1 $ ;/ 

OD February 9, 2063, z~proximateky save2 years a f to r  

the c h i l d  turned eighteen, the State filed an Zsfomaatian, 

charging Defendant with M i l P f u l  Failure $0 Pay C h i l d  Support, 

$24-35 As of February 5, 2007, Defendantrs c h i l d  support  

arrearage w a s  $ 2 % , 0 2 6 , 2 % ,  (Aff idavi t  of lrobabke Cause, 

docket No, 2 ,  p, 2 )  

3 Zune 6, 2CB7 i4otisn -ks Dismiss :?earin? t r a n s c r i p t  
3 



f ,, The stam-ze of liaitations bars ,he pxoseeutio2 af 
Willfal P a i i u r e  to Pay Child Suppos~ where the child 
turned eighteen Gn Februaxy 17, 20QC and xhere t h e  
-* ,nfon?ation xvzs not f i l e d  a s l w t l l  February 3 ,  2007, 

general srosecztion for e felony 

334,  Tnis Csgrt" #-primary objective is -La ascertain 

which 

language of the statute," Sdg zt B 5, In Erkerpseking a 

* 0 statute, bjerds are  $0 $e undtsrstooa ln =kl>e--- {s ordinary 

- e M,B,C,Z, 5 1-02-02 ,  A al 7 5= "when t h e  wording 

of a s$EI$ute is clear and free of a%% aaiLpitl~, kke k e e - k e r  

0% it is not ae $e disrzgarded under the pretext af gxxc=s~~ing 



zuger t h e  proseczkion f o r  a19 fe lonies  except murder Taust be 

com~eneed within three years a f t e r  i x s  eonmission, 

- -- in vio la t ion  or iq ,a,c,C, as 1'7 a-37-r"  ."- - -. - S.uppf=J*-k Ld G J d "  $j,O,'L,L" g$ 

"A parso2 is guil-cy of an offense If the pezsog 
h;,.%2lfuiky faz" pay child srpport in an amount 
ardered by a eourk o ~ =  other govera%enkal aqeney 
having xa%l--arity to issue %he orders," 

" 'Child s~ppsrt "aeans paja7en2cs E o r  Jzhe scppo~:~  02' 
ch~Pd-rez ,  i ne lud ing  papneats f o r  hsa l t kk  iinu,-iisj,l,ce 
pa , 3 v e ~ a g e  p_p-p cr sther medical sappork, and es~bf ned 
pzy-enxs for t h e  support of ekildx-ec and spauses ar 
EcAmer S~OUSES, howeve~ denoninated, f f pa~rn~exk 
Es required by the ordo9 of cour t  or other 
governmegzal agency having aukhoriky to issue such 
orders tf 

Judge Erby r u l e d  that for purposes of N,D,C,C, S %2,1- 

37-81 child swp2ort arrearage is &ke 5ar-e as chile supper.&, 

Jndge LrSy rsasoned: 

"Child support is defined as "zvflnents for  the 

support of ch-jl&em . . . if %he paJmene is required 

5 



03,1[ 2 j (d! 3eadlxg true 2szegarag Lacpage -crags-chsr 

ehi,d s u p ~ o r - ~  arrears is e o r i s ~ d e r ~ 3  -kke SEZT~E ee 

e:>._i$d 2 a p p ~ r ;  Y; i&-7 %3 3 - 3 ;  

Therefore, Jc6g-e Irby coneluded the a-iLatwts cf % i ~ n i t % - k $ o r ~ s  

did not preclude prosecution because 3efenda~t had faiLeed ta 

pay court crdered arreerage from FebrdEry 28, 2004 %hrough 

February 9 ,  200'7, iA-8) 

Judge Brby inisinter2xeted t h e  s d c a t u t e  *and usurped 

=khe legis la$ureQ smLt ,  N,D,C,C, B 12,i-37-01 is elesr  

and frse of a*igdityo The definition 05 child scpport is 



de%%ni%ion does it lp~ention arrearage, In interpreting a 

atazute, words are to be ucdersta&i Ln their o~dir -a-yy 

~-uPe,  the legislature Ilas speeificeikg created exceptio2s, - 

1 .- had u-xencied $or the ~ & a k a $ ~  of iLmita-c%oca a;> --ebony child 

supporz eases to b~ indefinite ' the Segislatnre would have 

wi%ended the statute, 

Mareover, Sudge Lrby7s expansive i n t e r p r e t a t i o n  of the 

statute runs afoul  of sta%u4c,e 3f Bizitations principles il? 

--1__̂1-- - .P . - 
4 Wss-mming arguendo thae Defendant kisnely pays his rmnehly obligation 
.c &or the next five years, according to Judge Irby" s a k i s n a l % ,  ir. 

Koveher 2012, Defendant would still be subject  to felony proseeckiow 
since the srreazage would st2i be over $ 2 , 1 5 0 ,  - 

[ 



- s p hrisC-~i fiL 7 " e ' 4 r a  T P  7"s";axg$es sf l lyi tef-- ien srs be ,, --jL4 L - L ~ c - s L ~ ~  :~2 f ~ V 0 r  

of the a e e ~ s e d  and against t h e  prosee~ti~n,"' 

Berseh, $45 M,PT,2d 8526, 633. (E,3,  1989j, Likewise,  the 

Uwbted S t a ~ ~ e s  S t a t e  S2preme C o z r t  said criminal statutes sf 

terminates, w "'-7 d L ~  - 4ehJ s child sapport duty -cerra~na$ed xhen 

the c h i l d  reached -the age sf majority on Oetobez 48, 1989, 

However, f n response to Fuson, eke legisZatare amecded 



J 7 sta+:ctz of i i p z x - ~ a t i a e s  c%wiE e?F%d s u p ~ 3 z - k  castes, 8 TO- 
ALL 

1999, fne legisiaturs again ame~ded B?,D,C,C, 4 14-38 1-05, 

prmiding: "!%;he due and xnpaid paaments and ary  fudgnenx 

entered $w t h e  j ~ d ~ e n t  docket p x s u a n e  to ehxs s e e t x m  ace 

:?at subject to the statutes of bfmikations provndad in 

chapter 28-82, nos may such j ~ ~ d q n e n c  be canceled pursualyg to  

- - e =  - i -  -I 0 a e e c i ~ n  zs-Lc-J3$ 2999 i T - 3 "  se2s* cip~* A~ho 5 L G  A ~ ~ s  

3gnenl&le-.t -gas $rtssd& -ca - ~ l l ~ b ;  colLocb&on cc  ~ ! q a i &  cIlrs,%L=J 

szpport throcghout $he l i f e  cf t h e  person ~ ~ 5 s  f a i l s  to pay 

ais or her suppert  a ~ d  then t k - r ~ w g h  thz  ryabate 3f %he% 

person" zssta$s, -3earirr.l: an _3, Ern 2288 efors the- iiqxnans 

Ser~b~ieg$--Eommittee, 5 5  th E L D ,  L e g i s ,  Sess, 12anear:~ 27, 1999, 

{"e~$irgeofiy 0% S e n a t ~ x  37syns Steceh2e11?) , " - Id, a% 1;; 2, 

- 2 s  a - L t 2s r ~ T i ~ ~ ~ ~ ~ ~ ~ ~ ~  "Q n3-ke t l ~ e  L ~ - ~ ~ ~ L ~ - ~ ~ T Q  5i& 93-k ayLels - 

?I, D ,G, C, S 1 2 ,  E - 3 T - 6 ~ f = t t e r  Fuson, The onlL7 rakienale 

m - inference t h a t  caz be nade by zhis Legzaea$%va i:2act%oA2 I s  

legiskaQn~2 ic-tefidec far TcpLe Jcnree -j-eaE a-:ae;te of 

Eis;r.ica~i%ans pari.od cc @sfit irae to z o n ~ ~ e n e e  w3en -,he zhiid 

zeaebes majority, 

The Xirkigan sup re^^ Court zecently rejected the 

z r ~ m e n t  thaz c h i i d  support arrearage hclEs t h e  s ta ta te  of 

l i n ~ i t a t i o n s  in cr ininal  eases, In '9118 

i f ,w,2d 46, 5 1  jaich, 2306), the s i e h i g z l  Supreme Co~r$ held 

~ z h e  defendant" c h i l d  support arrearage Isas cot a zon-cin.~ing 

offense, The erinze was complete at the t h e  the requiremeats 

of the criminal statute were fu25iilaede Therefors, once the 





#j73erefsre t5e seassns skated here in ,  3efendzTkt 

sespeeef?~$lw sequea'zs t h a t  this Honorable Court reverse the 

Sel~te&er 28, 2007 Judgment, allow Defendan-c tc ~ ~ i t h d r a v ~  

h i s  ConditEcnaE Plea of p F l t g p  and dismiss t h e  case because 

1 0  = $he s t a t - ~ t e  af ~ ~ ~ f l ~ c z ~ i a g s  bars grasecurien, 

209  3 - c ; ~  Street Scuth, SxBxe 136 
LVioarI~oad, Waaneso4:a 5 6.5 %C 
fz:ag 233-5634, 

Iqo, 04 ,561  
A 7 k t o r i - ~ q  for 3ef~ndzct-$-p>s%larl-c 


