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IN TilE SUPRBMB COURT 

8'1.'1\'l'E: 0 IT' NOH'l'll Dlllm'I'/1 

Matthew Roger Swearingen, ) 
) 

Defendant/Appellant,) 
) 

vs. ) Sup.reme Court No. ~Q_l}_().Q§} ..... 
) 

State of North Dakota, ) 
) 

Respondent/Appellee.) 

APPEAL FROM ORDER DENYING POST-CONVICTION RELIEF 

BRIEF OF APPELLEE 

Lonnie W. Olson (#04526) 
Ramsey County State's Attorney 
524 4th Ave. NE Unit 16 
Devils Lake, ND 58301 
701-662-7077 
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4 STATEMENT OF THE CASE 

5 ~1 This matter is the appeal from a trial on a post-

6 conviction relief action in Ramsey County DJ.strict Co11rt. To 

7 understand the nature of this matter, it i11 r1ocessary to 

8 
review the underlying facts ef the convictions. On February 

9 
18, 2013 the Defendant filed a notice of appeal for the post-

10 
conviction relief. 

11 

STATEMENT OF FACTS 
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~2 In the case at hand, the Defendant had been charged witl1 

Gross Sexual Imposition, a Class 13 ~"elony. The Defendant 

waived his right to a jury trial, and consented to a Bench 

Trial. The Defendant, along with his attorney and the 

prosecution, all signed the stipulation, which was filed with 
<( 
0: 

18 the Court. Appendix at Page A-27 and A-28. At the pretrial 

19 conference on January 25, 2011, the defense stated on the 

20 record their reasoning behind the waiver of a jury trial, and 

21 the strategy of trying the case to the Court. App at page A-

22 31. The Defendant was present in the Courtroom during his 

23 
counsel's statement to the Court regarding the Defense's 

24 
reasoning. At no time did the Defendant say anything contrary 

25 
to this attorney's explanation. (Pretrial hearing transcript, 

26 

page 1). 
27 

28 1 
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,13 /It Lito l:rl.ill II<1lcl on Mal:'c:li n, 2011, t.l1o vl.r~Li.m I.<H>k l.lirl 
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1 
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5 j 

stand and oxplii.-l.nod the evcmtH :l.n wh:lr.:h l:l1u Uc1fonclan1·. Wi.lll 

chargocl with tho crimo of G:t·oHH :JclXIEil ImpoHLtion. 'J'Im l:r.J,JI 

.stratogy of dcJfEllll:lC:1 Wi1fl Lo not attack the v:Lct:Lm, but to ;u·quo 

I 
j 6 te the Court that the a] leged contact of the Defendant' n cn·cJL:I: 
;J 

l 7 

I 
:j B 

penis onto tho victim's back was merel.y incJ.clental to thorn 

lying together in bed, ancl not for the purpose of satisfyJ.ng 

9 his sexual or aggressive desin"s. 'J.'bc1 Cou:rt found h:.Lm qu:Llt:y. 

10 The Defendant appealed, and this Court aff:Lcmed the convict:.i.on 

11 in a per curiam opinion, at State v. Swearing0rt, 2012 ND 6. 

>- 12 w 
z Soon thereafter, the Defendant filed a motion for Post 
a: o., 13 
~2 Conviction Relief, alleging Ineffective Assistance of Counsel. 
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•4 A trial was held on the Post Conviction Relief matter on 

January 4, 2013. At that time, the Defendant testified about 

his contacts with his trial attorney. No testimony was given 
"' 17 ::; 
<: a: 

18 
as to how a jury would have found him not guilty, in contrast 

19 
to the Court finding him guilty by a bench trial. The 

20 
Defendant did not present any affidavits or testimony from 

21 anyone about any potential witnesses that the trial counsel 

22 could have called but did not. 

23 •s Trial counsel for the Defendant did testify at the Post 

24 Conviction Relief trial. He explained how often he would meet 

25 with the Defendant, in the jail and at the courthouse, and 

26 that he explained the evidence that the State had to present 

27 

28 
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aqa:i.w'll: tho defoiJIJCJ. llo tur:tll<JJ' oxplnLIJud thu :rtr·cthlCJY 1.<1 ln111 

at tho tr:Lcd, and tac:t:Lu;·tl.Jy why ho tol.t l11 would l1o i.1 IJnt I.<' I' 

tactic to waive tho jur:y tric.11 and try tlw CiiiW Lo t.Jw Cou r.·L.. 
4 

Specifically, the Defendant l1ad a prior corivictJori 
5 

6 
approximately 10 years prior for Corruption or 8ol.lcitatior1 of 

7 
a Minor, with very similar facts, and he could not have bGoJJ 

8 able tactically to allow tho Defendant to take the stand. 

9 Trial counsel explained the tactical difficulty of tryinq 1:11 

10 defend this type of case without the defendant's testimony. 

11 Based upon the trial attorney's experience and training, t1o 

>- 12 
UJ 
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felt it was a better strategy to waive the jury trial. He 
0: 
0 ~ 

~~ 
13 testified that he explained it the defendant, who then agreed 
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and signed the waiver of the jury trial. 

~6 Trial Counsel explained how the Defendant would call him 

from the jail many times, sometimes several times a day. 
(/) 17 :::; 
< 
0: Counsel explained that as an indigent defense attorney, it is 

18 
very common to be out of the office for several days at a 

19 

time, and that when the Defendant would call he would contact 
20 

21 
him when he got back or when Counsel had some news for the 

22 
Defendant. 

23 ~7 Trial counsel explained how the Defendant did not give 

24 him any names of any valid witnesses to call. In fact, the 

25 only potential witnesses would have been siblings of the 

26 victim who were in the other room, and would have actually 

27 

28 
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I i co:r:.r:oboriltud tl1u vJcL.:i.m. 
1. 

118 l\t tho c.loflo of tlw t:r.L1l on t·.!JCJ llul:ondt~JJt' H MoLiu11 I "I' 
:1 

Post Conviction Relief, tho Tri8] Court <Jrdorod post: Lri.8 
4 

briefs to be filod, and on lJarn:ta:r:y 2~, ~013, tho Cou.r:t :lJust:·lud 
5 

its O:r:de:r Denying Petition I'' or Poflt Conviction l~el:i.of. App. /It 
6 

7 
page A-37. 

8 
LAW AND ARGUMENT 

9 •9 The issue of ineffective ass:i.fJtanco of counsel on appeal 

10 is designed as a two pa:rt analysis. St:(.i.ckland v. Washington, 

II 466 U.S. 668,694 (1984). T'he two questions a:rise as to whether 

,_ 12 UJ z 
counsel's pe:rfo:rmance was deficient and but fo:r tho 

a: 

~§ 13 unprofessional conduct, a different :result would have 
(f)<{ 
wa 14 
~~ 
>-" (f)~ 

IS ~ui 
z"' :J~ 

occu:r:red. The No:rth Dakota Sup:reme Cou:rt has held that a 

defendant claiming ineffective assistance of counsel must 

8~ 16 
,_~ 
wo establish two elements; (1) counsel's pe:rfo:rmance was 
(f) 17 ::;; 
« a: deficient and (2) counsel's deficient pe:rfo:rmance prejudiced 

18 
the defendant. State v. Robe:rson, 502 N.W.2d 249,251. 

19 

Specifically, the defendant must establish a :reasonable 
20 

21 
probability that but fo:r the lawye:rs unprofessional conduct, 

22 
the :result of the proceedings would have been different. 

23 
DeCoteau v. State, 1998 N.D. 199, 586 N.W.2d 156 (1998). The 

24 Defendant must fu:rthe:r point out with specificity how and 

25 whe:re the t:rial counsel was incompetent and that the p:robable 

26 :result would have been different. Id. 

27 
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4 :Jury trial in a c:rirn:Lnal mattuc 'J'lw tact:Lc:a.l doc:I.:Jion Lu 

5 waive a jury trial and try the cnso to tl1o C<>IJrt is a valJtl 

6 trial strategy, based upon these facts. Second (1\IOBBing 

7 matters of trial strategy is not a val.id issue for the CourL 

8 to assess in dealing with ineffectivu assistance of counsel .. 

9 State v Austin, 2007 ND 30, at paragraph 32, 72'/ NW2d 790, 

10 
Rummer v State, 2006 ND 216, at paragraph 12, 722 NW2d 52H. 

11 
'11 Defendant makes a passing argument that witnesses 

>- 12 w 
z 
rx favorable to the Defendant were not subpoenaed to testify. 
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The fact of the matter is that there were no such witnesses. 

The only witnesses possible would have corroborated the 

victim. 
>-w wo 
(/) 17 ::; 
;{: •12 The Defendant has failed to meet its burden of showing 

18 
that trial counsel had unprofessional conduct and that but for 

19 
the unprofessional conduct, there would have been a different 

20 

result. 
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CONCLUSION 

1113 Biwed upon tho :tor:uqo.:LrHJ 1 Uru ::t.i1l:c> i.Juk:J tiliiL t·.il<l t:r· I ii.l 

court decision i1f:tirmed. 
/70 

Dated this ~:.21/-ctay of 1\pd.l, 

I,m'1n 
;Ralll'aey County State 1 s llttorrwy 
'5'24 41

1> 1\vcl. NF.: Unit Hi 
Devils Lake, ND 40301 
701-662-707'7 
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IN Till.~ SUPREME COURT OF THE STATE OF NORTH DAKOTA 

Matthew Roger Swcal"ingcn, 

Appellant, 

vs. 

State of North Dakota, 

) 
) 
) 
) 
) 
) 
) 
) 

Appellee. ) 

Al~IriJ)AVIT OJi' SERVICIC BY 
ICLECTRONJC MJCANS 

/)(}7·'~ 
Connie Jones, being f1rst duly sworn, deposes and says that on tho"2S .. ~- day of 

April, 2013, she served the attached copy of Appeal fi.·mn Order Denying Post-Conviction 
Relief 

regarding the above reference matter upon Thomas J. Glass at 

tjglaw@midconctwot'k.com from crjones@nd.gov. Devits.~akc, North Dakota. I cmailcd 

I 0 pages including this page. . , ~ 
( \ i '}hjl. ;r 
----··------
Connie Jones 

Subscribed and sworn to before me this~ da of October, 2008. 

(SEAL) 

LONNIE W OLSON 
~ NOTARY PUBLIC 

J:;o . e W. Olson, Notary Public 
i amsey County, North Dakota 

~ STATE OF NORTH DAKOTA 
~ MY COMMISSION EXPIRES FEB 14 2014 
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IN THE SUPREME COURT OF THE STATE OF NORTH DAKOTA 

Matthew Swemingcn, ) 
) Supreme Ct. No. 20 130063 

Appellant, ) 

vs, 

State of North Dakota, 

) 
) 
) 
) 
) 

All'Fli>A VI'l' OF SICI~VlCE IJY 
Jt~LECTRONIC MICANS 

Appellee. ) 1'/ft.. 
Connie Jones, being first duly sworn, deposes and says that on the ___ j__ day of 

May, 2013, she served the attached copy of 1. Brief of Appellee and 
2. Certificate of Non·compliance 

regarding the above reference matter upon 'fhomas J. Glass at 

tjglaw@midconetwork.cmn from cljones(W,nd.gov .. J)e-vil~ Lake, North Dakota. .... <' . )'I 

emailed II pages including this page. ( ~ '~~ . 
...... _ 

Connie J·o · s 

Subscribed and sworn to before me this /l'l-aay of May, 2013. 

JeW. Olson, Notary Public 
amsey County, North Dakota 

(SEAL) "t---~~~~~-........, 
LONNIE W OLSON 
NOTARY PUBLIC 

STATE OF NORTH DAKOTA 
MV COMMISSION EXPIRES FEB 14 2014 
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