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\ssues  Presented
T N-DR Crim. Proeduce 59b)

IT. Oeniald of Hanscapt | Nov. 10,2010, P/el:'m:hm.’
hearirﬂ,ano\ support ia issue resardm.
Ineffechve Assistonce. o P Cansed . (A Qquacy
of Pfelnmfnafb’ Nean"r\zj)

L. denial of +he Jdan. 4,2013  Post - Convichon

I The rcs,:onSib;li‘ry of +he Distict Courtf
when aceephng o shipulation or Jony waiver.

AL, whether the Diskict (ot ered in
undesstand ing the Retifioners argue ments
in mjards fo the claim of Ineflechve
Assistance o f Counsel.

Gii)



Supplemental Law and  Aguement

I N.D.R.Crim.P. 53Cb) o o
N ] ND.R. Caim.P. 59) authorizes an ageellate
oourt o nohce an enor raised for the Rt tme on
(Lpp@d.] i€ 1'0@m3e5 upon he substandol rights of
.o defendant . : | S

I Deniod of hunsm‘(ﬁ, Nov. 10,2010 | prelfm;no.ﬂ_, o
hapving, and sugprt in issue reqaeling. Inefléchve
_assiskence. of consel. CAdequac«/ op-ppdim?mn’ hem:5.)
91 N.D.R.Crm.P Aule 5.ice): P/c/iminan./em.mmwl‘mh. .
(O Record . A verbatm record of Hhe procaadings most
e Renishad to the defendant and o the state. | fa
ransanpt s requrred by the defendant , the ast of the
transopt aad celoted cast must ke broe by the state
if the maﬂis%wle Brds the defndant is fnacially unable
. pa @r%’heﬁw)smﬁ withaut undue hOrde'n“p,
3\1..‘ “Provision Yhod an accused M| Gus- examine
witnesses ‘rcs%FYmS aSmnS)r him and may in boduce eviaxe.
in his owa behalf dunhg the prcliminary examinabon , to
determine iF & came has been committed and if pobable
, cause exists reqwrirﬁ e accused o stand {-n‘al, L
- should ot e hoshly disceqarded 05 mee Rrmality,
os it prvides ameng other ‘H\'»rﬁs ) an opportonity. fo
Rshien a vitad impeachment ool K& use in Guss-
| cn



examinahon of the stutes witneses ot hiol and

a. means by which counsel can more e gécﬁvel\/ cliscover
e stakes case and make possible the prqoa@:f?m
of o popr deferse fo meet the case ot piad-
(Shte v. Kunkel), Bl N.w.2d 799 , (1985)

Y] “The riglm‘ to cass-examine is a conshitubonal
riah’r."i‘he righwt is aosolute and the denial of +he r:ahl-
as o ma*m‘a‘ eVidence iS preduolicia,‘ éror rcquin@ @
new hn‘o;‘. The n’a\m’f op Crass-examinaton ;s more Hhan
a desicable rule of ol procedue. I+ is implicit in the
conshvbvaal f@hf of Gonfontation , Cmc/ hclps assure e
aCC.LLmC\I op the +m+h'd6+0m3nir\ﬁ pmc.o..§ ”’fS,indeCCL
on essenhiol and fondemental cequiremant for the kind
of fuir el which s +his Coonhu,‘.s Consfito bena | goal. B
CE.toAL\LBJLafP A nw.2d (64 (1974)

51 " Assistance of consel is dainly defechve when
Yne record ofF irmmhvely shows ineffect iveness of a
Conshtotional dimension or the defrdant points fo some
evidence. in the cecord +o support the claim.”

Cloth y_Stade) | NO 10k, (2000)

] For Scott Thompon o cloum +Hal +he Qeliminan.l
hm03 was waved is an eqor of constrivhioaal climension.
To point S\oeci?ical\\/ to the ineflecdhiveness | | wos denied
the COK)SM’(A"OOOJ riSh{‘ o ¢ess-examine ,Hﬂe Oppof‘funﬁ‘\/
fo ehallenge pmbable cause was [ost, and M.

()



. Thompson hasthily disrcsazdaJ an essenbod meons
by which e aold me effectively discover the
. slotes case , and make possible the preparation
. __ofa defense to meet the case ot o,
1 For%e’) for Lonnie Otson,ﬁa.msey C’om/»/
~shdes atlorney , fo aussert : o ,
. "The defndant claimecd +hat he had a prelim inany
: heinﬂf) on the matter, ol {’houﬁh the coorts records
. _.shod that he waived the preliminany heang "L A-17]
s mis’eaclmjaﬁel not chl 'Q/anyefdidenc&
™ N.DR Cam.P. Rule (SN ; IF the offense chaged
,,,,, is o Pelom/ , the defrdant has the r‘u’ah\' fo a poe,h‘m»‘naal
examinakion - The deferdant may waive the n‘;l)& o a
preliminaqy examinaton ot the Intial agpeanace i assisted
.lo\[ Counsed. Wpon ﬂc\/iewmj the oct. 18,2010 nkal
-appeaance. truasapt. L6791, one will fad both He
mequeﬁ Oﬂd Schedu[:‘rxj of o pneliminan,{ heamj.
8] 15 prevail on a claim of  [neflechve
assistenc of Consel , both parts of +he Shickland
test must be mef, Frst, Yot coumsel s representastion
was defechive. No shpulabon or waiver wos presented
o the Gourt ia (‘€80/‘le to the preliminany heacing.
. Becouse of M/ Thomfion be\i,e(‘ , L was &@ied ‘H’)ﬁ
cignt of” effechve cross -examination ‘o anshivhen

. eror op W)e Q(S‘l‘ m (\\'»Ude anC‘_ no a;mom?l,'
3




, .Opsmlfﬁ Op WG/I" op pre_“udice, wou[c) cure ;+- i}

‘cmimduuﬁ), N Nwad 164, 1974
1 The second port, 4thodt counsels cleficient performance
. affected the ovtcome of the case or that the
defndont suffeed prejudice as a resulf | can be
~Shown os dﬁSp‘nk he (et upon. rfe,viewm& the
.rewrcj [B—q] , Scott Thompson , the Distnct Co«f“,
~ond Pasecutr | Lonnie olon , all believe Yhot
. Yhe Courts vrecods show Yhat %ﬁpne,lim.‘nm.'_ |
o .\nem'nﬁ ‘was waivedl. L A-17] ,

. TIL. Denial of Yhe Jonvany H,2913 Rt -
Gonvithon Transcriph .
~ 9] The United Stades Supteme. Court rec.cBnizeS
ot adequade and effective eppellale ceview  is
impossiBe without a tiald Hnscaph or adeguate
 gbstible | they held Hhat states must provide it
recodS to inmates unable + buy Merne(ﬁafﬁnm},
391 us 12,3950) ﬂddfﬁ'onal(u, )," cefosd to o Flord
R gppellate review soley because of poverty was a
deniod of due pro@ss and equa// protechion . (G £6a v lllinos),
351 US 12 (165%) |
e~ 0l In the orde denying request e transcopt
. the court stated "5
s padicular case the issue raised in the
(4)



,pas’r-Convichbn procazc‘inj on Joa H 2013 were
addreSS@J in the reloted cominal achbn where
transcapts have been pqufecl TA-41] In the
Plainti £fs e\ LA-1T] Lonnie Olson himsel £ states -
"The defendant asserled a number of things. The
dekndant claimed #hat he had o preliminany hearing
on the maler, O,H’hOUS}‘) the caurts records show
Yhat he waived the prelimian heanry He asseded
Yhat his &Homey did not talk 4o him , discuss +the
cose, cequest discoveny fom +he stake | or Kaowingly
woive o juf bl . one of Yoe issues he failed
1o menhon was a letler Yhat was submitfed as evidence
from the DiSciphncm.I Review Board o £ the Supréme
Court of North Dakota , Rle No. sis4 -NE -1103. This
leber was in 068@-0\5 fo o C’omp)ainf Rled aaqcinst
St Thompsoa, which led fo a tavestigation at
was handled by +the lnqum{ mmittee  Northeast.
This letler was submitted and allowed info eviderce
by the Oistvck Court- LA-I | brzonz sxhibil 0o 1D#2
| sealed ] Tes+imon\{ 0 (‘esofds fo +this leHer,and
complaint, can only be Rond in the Jan.d,2013
Post - convichon pnoceedian. The results from this
investigation oid not exist at +he tme of tral
I+ is )mPOSS}He for it 1o be foond in @ relolec/

camiral ackon whee tmnsph hoe been prgaaed.
(s)



W1 " An ineffective assistance of Cansel claim
should be made in an appl-'c,ai‘t‘on fr paS"’- Convic hn
velief so Yhod an evident oy cecord can be made that
will odlow Swufiny of the reasns underlyins Gounsels Gonduch:
(Roth V. state) | NOD (0 (2006) At the Jgn. 4,203 Post-
Convic tion hCan‘nj , claims of inefchve assistance o f
Counsel were vaisad, and a record R ceview was esfablished.
6Y the Coodt denyin ffanscn“mL of 4he Jan. 4, 2013 hensing,
Yhe Caxt hos also Qemed Rl agrellote review.

i

. The resprsbility of the Dishict Coort
when accephg a stpulatbn or Juny woiver-

(2] In regarols o the juq waiver , this was also
an issue discused af fhe Pst - Gavichon hean'fg As fo
the issue of Hhe oy waier being valid | the Oishict
Goort is partially Correct in its g?ajm that +he issue
can be !‘G‘ n O IE[OJ!'GO' Criminal Qchon in which
transcipt hae been prepaced L A-41T However , +his
ISSUe 1S in regomb o the tal courts responsibili bes,
and this issue has neve been raised on agpend. [4-37]

13] "The Noth Dakola Sup/a’re Court JCaJOUSIy

preserves the r.~3h+ Yo o ria by duny ,and has ruled

Hml a wauver muSTL be in occordance. Wi% cule

33@0, N.D.R.Com .P. Tral b\/ Jur\,‘ - Tral b\/ Jvn,'

in all cases povided by law uniess the defndant
(L)



| .&Pﬁrmhvely expresed on the reco

;waivesva d()n,‘ ol in w.rih.fg of in open Court

 with e agproval of the Goort and want of

Yhe prosecubing attorney. [n addiben, section 39-16-02.
N.D.C.C. povides : Issues of fact ted bu, Jun{ -
‘when ial b\f Jun1 may be waived. In any case, whether

0 misdemegnor or Felony, 6 triad jony may e waved
by the consent of the deféndant and #)esb}eSaHzxney |

. evpessad in Open Cout and entered on Hhe minuftes

of the Couﬁ" . Otheise 1%6 1Ssue op fuct ..mus% be

 vied by e dory CSlale u ld, 46 w29 09
47

'The importance of havi Jony ol waivers
‘ /{r? becomes apparent when
+he Mal eourts role in a,p,orovmg Such & woiNer is Cons‘.defed.

- “The (’e'S'PU}S\b')\‘\{'Y OC a tal COUI’{' in this Qe (S MO'PD[C[.

Fish, e aud most ascertain whethtr o not the delndants
MYy ek waiver is a voluntany ,.knowa‘ry yand intelligent

decision done with sufficient quoreress of the relevant
 cirumstances and likely consequences . (Stade . Kaaz),

- 353 Nw.2d 748, (1984)

e~

15T " i is alo the toal carts resansibility

o ;\ea,lms\\/ preserve the rig\rﬁ ‘h)‘h\‘odb\/ Juny. A
Aol cout showld ot audomartically agpove Joy al

waers . (stade v kmaz), 353 Nw.2d 48 (laed)
] Thal by duny is the normad and, with occasional

excephons, the prefnble made of disposing of issues
v



01(\ Pad' [Ta aimin&' cases Qoove the 8(&(16 o10
pethy offense. in such cases the value and
aﬂomp iaJ’&’ESS of dow‘ \'noJ have bﬁ%e&hblf&hecj b\1
long experience and are not o be denied. Not onl\{
must +he riﬁ\n’r of the accused o o tial by @ Constuhonal
Jony be \]EOJOUS\E‘ peeserved | but the maintenance o F the
dun,l as a Pod'— ‘ndirg bod\/ iy Cominad CosES @S o F such
importance and has such & place ia our frad i fions , that
befxe any waiver cen beome effechve ,the consent of
So\iemmemL Counsel and e sanction of the court must
be lnad y 10 a_ddfﬁon o the €pr655 cmd 1‘04’6“{ @’77169/186')7"
of the defendant. And the dwr\/ of the tral Court
in that reSard is not to be dischamed as a mee
malter of vovle, but with soond end aduised oliscrefion,
with an eye to avoid unreasonable or wndue defa/ﬁms
Q’Dm Mna} mOdC of ‘MOJ or %um amll of\ %eesse'ﬂia.l
elemants theeof and with a caupon increasing i the
d%f& as the offenses deplt with increase in 3»ra|/il‘y. "
(Stake v Kianz), 353 Nw.2d 748, (1984)

7] Upon  examinabon of the Jan. 35 ,20tl
prci'n‘cd Conference ’rmnsm‘p’r L A-311 , one will Bnd
| waS neve addressed b/ the ot as to the waiver
of' such an inviolate right | nor does the cecord o
Stipwlaton revenl thatl the waiver was a voluntany,
Knowing , and inPeHiSen’r decision done  with

€



sufficient awareness of the relevant ciccumstances
Land \i\<e\y ConsEQUences - . o
| 181 "In order Yo dea_]ous\\/ preseve o defendants
 Rndamentad rgh’r’ro ol by Jwﬂ, with & cauben
‘inoreas.‘nj in rav{h/, ‘Hie Cow‘f' op app&?fs o/1 Na(#’l,
Daketa holds an O,H‘oma/ Moy of waive pis
clients  Gnshityhonal mﬁh’r to a Jun1 ol in a P?:L
, , Cake. In such cases, an ExXpress waiver must be ,
o T(Der&cmod\\/ b\, the defendant in wdﬁY&af inopn

Court' (Shake v fakke), 498 Nw.2d 814 ;(1993) Futhe,

"
; |

The waiver of an "invivlate righf",, essentiod or
. .preventing - miscamages of jushice and for assunng that
Saic Wgls are povided foc all defendants, must be
1O maﬁer of Ge/‘fW‘n and 007L «‘mph‘ca,hb_f) ; Slale_v.
_Bakke ) , 448 nw.2d 89, (1993)
197 Ia VIewinS the Shpula/hbn LAA8]  one Brds
Yhe on\y Siﬁnd document is the undated pieceof’
| .paparma,lwﬁ cefeence 1o He Ramsey Co. Case NO.
3lo-l0-k-00730. These Signatures coolel potenfully
. be submitted with any docwment in nsjarcls fo famsa/
. Co. No. Blo-10-K-00130 , @S it does nof specf?y what
o e Sisna:fwes are & | ner give a date as to when
o~ the document was Sgna:/. e document merely
o implies™ ifs be(onﬁ-m fo the sh‘f)a{a,ﬁbn Hat was
~ . submitted P the Distict Gurf on Jan 24, 20,
(9)




. 3L whether the Distncr Cout eqeel in
R urdefsmlio the Petitxers afsuemeo’rsm o
o .regomls +o the clum of lneffechve Assistance
, 901 On Feb. 19,2013 the Digwct Cort denied
‘the mohion Ror Reconsideabon for Bst- Coavichon _celief,
ond/oc | New i) claiming i+ was withoat ment.
- [8i5-8a5T 1n the Couts order dcnyingpos+—conu.'ohm
L (el'e‘(\ i} S}a{'GSZ "bosed on the Petitoners h‘iSmemy
- he essenha(ly is making the sa?:eargwmm'f he
a made befxe the Supreme Court. [A 371
AT NDR. C.P.50@) A tnal courts erfrﬁ o F foct
ore aﬁea/ly erroneous when induced by an erroncoss view
of 4he \aw , not supported by any evidence or when
O (eviewing Coort is \eft with a defnite and Arm
Conviction a. mistake has been made. ,
991 The o.rauemcnjrs caised and made at the
Jdon. 4,203 Post - Convic bon hcan‘rﬁwefe that

of \neffeckive assistance of Counsel. To Pm\ude o
o oetter {dea )

831 On Nrzo/2010 o Prelim;mn,‘ ,hean‘nj WS

. .held.LB2] M. Thompsons belief +had His was.

e wWoived  hast ly olflsregarded my essential ., fndamentad

' .ﬂ'ﬁh’r fo auss-examine | and the nghf fo a fai

tnal. Howener dCSP;’re repeafrﬁcl réqufs+ , | have
(lo)




“been dened these hanwript,[Bio- BIY], therefice.

~unable fo Rolly rase this issue on agpeo . |
a4l on 13/08/a0l0 @ mobon for Bill of

Pacticulos and dismissal of case was filed. on

13/l /2010 this mohva waS denied - [6&,,63]

, 1 0n | /24/3011 o sﬁpula/i’vbn /czg/aem?/)f

WS Sitbmi Hed b/ Seott Thomfzson in fegards fo a

pench il , rathe Hhan a Juny TAad . LB3]

. Ablon 1731/ il o mohon for DiSCoV,erq was

Rled in accodance with Rule [b  N.OR.Cim. P.LB3]

The zequasffd Discovery was For the Audio Qeaydinjs.

of the inteviews | s staled in the narabive lice

veprt, as there were discrgpancies as fo the factuad

. Linformahion listed in the .repo’+. The Rlice. regomdcc/
o Yhad Yhe recordingS were lest. This on by forthe _

 sugoorb the claim of ineflechveness as M. Thompson
—had wailed admast 4 manths | affer a peliminany
heannﬂ was held , and a waiver of Juny Anod
N TSwdom\\-\-(id ) to neques‘} ond lisken to  matesad +hod
, .Should have been m,,his [posession ea//y on at the
a,PFoinfmmf of Qunsel, and may have veny. well
Gontained Povoralole or exwhxtﬁmf in formabon . -
B 9T} On 3/08/ 201l M. Thompson paxmdﬁd?‘oa;bﬁ'vh o
,‘MOJ ,W\Jr’\nomj\‘ bei Pru\lided the requag?-ecj Discoveny
Hat the Posecubr had a Conskitfonal du,{\/
| i)




Ke

to inqu,ire into Cmd examine C_U‘S_i_ﬂgigé)} 437 uUs 97,
Ga76), and raises this queshon : if it is mand
Yot ol such infirmabon be delivaeed fo & Defendant
ta edvance of tad so he may agpeaise the same; so
Yhat he May know i what regard fo excercise hiS
Consttotienad cight fo Compulson) pross o secure the
afendance o f witreses 1 So that he may excercise his
Conshrutonal riah’r Yo the efective assistance of’
Counsel by hav?nj his aHomey ina positon fo be
abe o prepoir foc o proper deknse , o Know what
witnesses fo sommon and what evidence fo subgen,
and & Hat the Defendant may have a faic frial
under he standards required by United States
Supreme Court in , 373 Us 83,
193, why did M. Thanpson ofcny my Constrtubizeal
rights and place me af such an unfpir advantage 7
Im lef} belie)v.‘{zj M/, 7‘hom[a5m chid not aide ina
legal defense ) he assisted in “dudicial Suicide.”

2871 These. were. the issues raised at the Jan. 42013
fost Convichon beamy The evidence prexav’red that
o\oaf was 1o the claim of inefeckive assistance of
Cansel. For the Dishct Coort to rule Hut He
" Peﬁﬁ'one' 18 ma,k,/y the Saumne 0-/‘3(,(6{"0’)71 mg/ﬁ
before the Supreme &wrﬂ[ﬂ—:ﬂ] is not a
fachal claim , Nor a claim Supp-)/led b\/ o/)t{

C12)



_evidence . The Suprame Court has never been .
Ipreszen?ﬁd with Yhe issues herein ,CA3-A815 L Ag- AR

1s
LA33-AdL] ; [ BIS-825] | and the issues hove =
never been "addresed i the relotec] cominal
Ochon where franscnpts have been prepaced . [AY(]
A“I'heonl\/ powh/ presen}'ihj evidenczp.cc\/:‘ous(yheard, .

1and wantmg "evidence thet proved Huta doy

wauld have Seund him aok guilty “CA17, is the Ramsey

_ . Loun States Aszney , Loanie olson ,as seen in the
Plainkfs Rhef Post - Convichon Relief. [A15 -A201

- Conclusien o , o
3971 The issue of lneffeckve assistance of
Consel s o mived queston of law and fact ,
‘which s Cully reviewable by the agpellate cwort.
An odditn , as awthorized oy N.DR.Crim. P 53¢b),
an oppellote coort may nofice an eror aised

for the Bt Bme on appaod i it “mq‘inges wpon

Ahe  sobstantiol cights of o defendant: what can be
‘more substantiol 0 el matler, than the nghf'

o el by &uny? The North Dakota Courf of
Appeals yealously oreserves his Rndamental cight.
_(Sate v Ralkle), 498 nwad 89 C1993), As stadbed

gn Yhe Opinion b\{ , Ro.lph J. EriokaOkd <
It i inporfant  that no%ina be leff 4o
(13) |



implication on such an imprtent matfer as Juny
tiod. When waiver is entered by Counsel and @ defendont
stands lo\} withaut exp/c&SI\/ &G u/'esanj , & difficult
Foct queshen may be prasmhej Qe an appellate
Court, Whethe +to be tried by a dun./ is an impoctaat
motter o be decided by a defendant; it is not meely
o. tahcod decision +hot ma\{ be left to delfese
counsed " (Stade y @akke), 448 nw.2d 8 C[993)

It is also the gl courts responsibihfy o \')ccdousl\/
oreserve the cignt fo tnod by Jony, as it is the
normal and preferable mode of a/z;s,oosirg of issues

of fock. The value and aﬂom‘pn'a%&oess of oy
triod have been established by long experience | and
ae not fo e denied . CSﬁLlﬁ_u_Kmaz), 353 Nw.2d 148,
1984 )

Wherelere | for the reasons stakecl hee in |
1o oddition fo counsels Payers | | respect flly
pray Yot in the nterest of Cairness | o
the triad coort | mysel€' | and Jushce § the
Svpreme Court of’ North Dakota olirect +hot
the pfeSidtnj Audge of ¥he Notheast Judicial
Dishvict assign this cose to another Jo &
adl Rorther procaedinﬁs) and os auwtherized

Cid)
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FILED

? | HE OFFICE
L THE ORI e COURT
'r.\

o Cerbficale of Service, F} NRITNE
. . Supeme Court. ,mo,.,_&_olioo,(gsﬁrsgaupRTﬂ DAKOTA
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