


THE NATIONAL COMMISSION ON REFORM 
OF FEDERAL CRIMINAL LAWS 

1 1  1 1  TWENTIETH STREET NW.  

WASHINGTON. D.C. 20036 

JAWARY 7, 1971. 
To the President a i d  Congress : 

I hereby transmit to yon the Final Report of the Sational Commis- 
sion on Reform of Federal Criminnl Laws pursuant to Section 8 of 
Public Law 89-801, as amended by Public Law 91-39. 

The Coinmission submits this proposed revision of Title 18, United 
States Code as a work basis upon which the Congress may undertake 
the necessary reform of the substantive federal criminal lam.  The 
scope and organization of the proposed Code, its generd approach to 
the problem of federal jurisdiction, and the basic outlines of its sen- 
tencing system, hold proinise as a logical framework for a twentieth 
century penal code. I n d i d u a l l y  we hare reservations, sometimes 
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FOREWORD 

The Final Report of the National Commission on Reform of the 
Federal Criminal Laws comprises a proposed Federal Criminal Code 
to replace most of Title 18 of the United States Code. Comments ac- 
companying the sections of the proposed Code provide brief ex lana- 
tions of the statutory texts and possible alternatives. More elagorate 
explanations will be found in published Workin Papers. Earlier 
drafts of man? provisions are set forth in the Stu f y Draft of a new 
Federal Crimlnal Code, published in June, 1970. Interim Re rts P" of the Commission were filed on Korember 4, 1968 and Jfarci  17, 
1969. The Interim Report of March 17,1969 recommended a standard 
immunity provision to replace the scores of divergent immunity pro- 
visions in existing law; a standard prorision along the lines recom- 
mended by the Commission mas enacted in Title I1 of the Organized 
Crime Control Act of 1970 (18 U.S.C. $8 6001-6005 

The Commission's statutory mandate was very b. road, including a 
review not only of substantive criminal l a v  and the sentencing system 
but also of procedure and all other aspects of "the federal sjstem of 
criminal justice'!. However, the Commission determined a t  the ver .i beginning of its work that it woalcl be inadvisable to spread the avai - 
able resources so widely. Taking into account that Con ress, the Ju-  
dieinl Conference, other Commssions, and privately fnnauced pmj- 
ects were engaged in the studies of inany issues of criminal lnm other 
than n substantive penal code, the Commission selected that field as 
its central concern. 

The Final Report is the result of nearly three years of deliberation 
b the Commission, its Adrisory Coriunittee, consultants and staff. 
1Yhe Advisory Committee, headed by retired Justice and former At- 
torney General, Tom C. Clark, consisted of fifteen persons with a broad 
range of esperience, including three United States Attorneys, s for- 
mer state attorney general who has since become a member of the 
Presiclent!~ cabinet as Secretary of Health, Education and Welfare, 
a judge of a state su reme court, a former J u d p  Advocate General 
of the Army, and we1 P - k n o ~ n  professors of crimmology and constitu- 
tional and criminal law.' The drafting process was as follon-s: The 
Commission's staff and consultants, working with law enforcement 
agencies, prepared preliminary drafts and supportin memoranda. 
These drew upon the reports of other bodies, such as t f ie President's 
Commission on Law Enforcement and Administration of Justice, the 
National Comn~ission on Causes and Prevention of Violence, the Nn- 
tional Ad\-isory Commission on Civil Disorders, the American Bnr 
Association Project on Standards for Criminal Justice, the American 
Law Institute, the NationaJ Council on Crime and Delinquency nnd 
numerous state penal law revision commissions. Preliminary drafts 

- 

1 A 1Iutlng of Commlsslon nnd  Adriaory Committee member8 and  ~ u m m o r l r s  of thr l r  
profesulonnl backprounde may be found In Appendices A and B a t  the end of tbls volume. 
A Ilstlng of the stuff nnd consultnuts may he found nt pages vii and r i i l  of this volume. 



were reviewed by the Advisory Conimittee and the Conmission in 
periodic cliscussion meetings. 

At  tlie coilclusion of thls first phase of intensive study, the Com- 
mission published the Study Draft of June 1970 in order to secure 
the benefit of public criticism before the Commission made its de- 
cisions.? This procedure, affording a pre-Report view of pro osals 
under consideration, was unique 111 Commission practice; a n t  ssp- 
gestions and criticisms addressed to the Study Draft. aided o~eatly in 
the preparation of the Filial Report. Many departments a d  agencies 
of the government counselecl with the Conlmission staff and s~~bniitted 
memoranda. The Coxnmission has had the benefit of inform:tl ex- 
changes with committees of the U.S. Judicial Conference. -1 number 
of prosecutox-s and private practitioners have written to the Commis- 
sion and their coninlents have been taken into account in revising the 
Study Draft provisions. 

The Commission considered asking Congress for an extension of its 
life beyond the scheduled termination date of ,January 7, 1971, so as 
to perniit a longer interval between circulation of the Study Draft in 
June 1970 and the issuance of this Report six months later. The de- 
cision not to seek an extension was based on the recognition that 
Congress bore the ultimate responsibility with respect. to both f i~nda- 
mentals and matters of detail argued in many of the connnents being 
received. Further debate within the Commission would not have con- 
tributed measurably to solutions, but would hare postponed the legis- 
lative process xitliout significant ain. Conments on the Study Draft f which contirme to be addressed to t le Commission, as re11 as comments 
on the Final Report, can be forvarded to the Judiciary Committees of 
Congress and the Department of Jnstice. 

Anlong the basic. features of the proposed Code are the fo l lo~ing:  
(1) TTnlike existing Title 18, the Code is comprehensire. I t  

brings together all federal felonies, many of which are presently 
foulid outside Title 18; it codifies common defenses, which 
presently are left to cordictinp common law decisions by tlie 
courts; i t  establishes standarcl principles of criminal liability 
and standard meanings for terms cnlployed in the definitions of 
offenses and defenses. 

(2) The sentencing system is orerllnnled. The chaotic variety 
of existing offenses and penalties is replaced by a limited number 
of cl:~sses of crime: three classes of felony and two of misde- 
meanors, with a standard range of penalties for each class. 
Statutory gxidelines :ire formn1:ttd for the exercise of discre- 
tion within the rangeof sentencingautliority. 

(3)  For the first time, the qncstion of 11-hat is criminal is clearly 
differentiated from the question of what criminal behavior falls 
within federal jurisdiction. Thus, robbery, fraud and other of- 
fenses are defined in familiar ways. with a separate statement for 
each offense of the circumstances in which the fccieral govern- 
ment's law enforcement. apparatus cnn l x  brought into play. 
e.g.. if the mails or means of interstate commerce :we inl-olvecl. 

"Approxlmntel~ .5.000 roples of the S t t ~ d ~  Drnft  :tnd Tork ing  Pnpers were rlrculated 
by the  Conmisfiion. Copiw were furnished to all federal npencles. members of Congress. 
staff of pertinent Cwgressional committees. federal judgel;, stnte attorneys ffenernl. chlef 
justices, metropolltnn district nttorncps nnd numerous Inw schools. Inw p;ofessors, bar 
and profefirionnl assocl:itions, research bodies and  privnte attorneys. Comments rwelrd 
in response to this clrculntion are being dcposltcd as reference mnterlal with the National 
Archives. Wnshlngton, D.C. 
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For the first time, there is explicit C o n p ~ s i o n a l ~ ~ ~ i d a ~ i c e  for the 
exercise of restraint in bringing local tl~lnsactlons into feclelxl 
courts merely because techn~cal federal jurisdiction exists. See 
5 207. 

(4) The proposed Cocle is an integrated system, Le., the parts 
are closely interrelated. This means that the definition of each 
offense in Par t  I3 must be considered in relation to defenses and 
definitions of terms tliat appear in Part  A-General Provisions, 
and in relation to the sentencing system in Part  C. The length 
of authorized prison terms, e.g., 5 3201, must be considered in 
relation to restr:~ints on imposing sentences within the "upper 
rrtlige" of the sentelwing authority (a  3.302) and to the structure of 
the parole system (Cli. 34). 11 characteristic feature of the integm- 
tion achieved in this Codc is the srstenl relating the prosecution for 
more serious federal offenses to the commission of certain lesser 
olfenses. For example. offenses like inlpersonating a federal official, 
obstri~ctinp justice, or violating federal civil rights may be glren a 
relatively low classification for the ordinary violator because, as a 
rcwlt of the 'bpiqy-lx~ck jnriscliction" (a  201 (b) ), the offender 
niay be p rosecud  fctl(.rnlly for :mj serio~is felony associated with 
tli:~t lindcrlyinlg ofl'e~isc, e.g., murder, fr:uitl. kidnapping. The 
integral quality of the Code docs not mean, howe-i-er: that partic- 
111:lr provisions of tlie principal test cannot be modified to reflect 
policy jnd,pents ditferent from those proposed. Thus. even on 
questions of fufidnnwnt:il policy such as capital punishment, the 
basic design of the Cocle C I I ~  : ~ s s M a t e  citlier abolition or reten- 
tion. ~~h ichever  is Congress' ultimate judgment. -\ccordingly, 
rrjcction of a particular Codc pro~ision docs not requirc rcjectiori 
of the whole. 
,I frw further observntions on the nature of the Commission's tilslc 

may be useful. The Comniission w:~s directed by Congress to "improve" 
and "reform," not merely to recodifr existing law. Among the dntics 
placed upon the Con~mission by statnte was an explicit obligation to 
propose "changes in the penxlty structure [to] better serw the ends of 
justice." " The Comnlisslorl has not embarked on chan e l i g h t l ~  Re- 
fornrs, improvements, and cll:~nges cannot b :wcomp~shed w~thoot 
willingness to modify old pn~ctices and old language. Whatever tem- 
porary illconvenience nlny be entailed during a prrlod of changeover 
from the old to an improved IIPW Code will bc more than con~pc*~isntetl 
by the reduced difficulty which future judges, lan-yers, law enforce- 
ment agents and inrestigators, and legislators and their assistants n-ill 
experience in comprehendinv :ind working with :I modernized, com- 
prehensive and systematic fexernl criminal code. 

Jlembers of the Co~nrnission have been keenly aware of the impor- 
tance of taking into account divergent individual viewpoints if reform 
is to Ile achieved. Various rlicitsures were taken to make possible the 
conse~isus on the Report. It  is made clear in the letter transmitting 
this Iieport that no Comn~issioner is coniniitted to every feature of 
the proposed Code. I n  addit ion :it a n1111iber of points the draft statute 
sets worth, r i th in  brackets, :~ltcrnative formulntions that had sub- 
stantial support within the Commission. Other alternatives with sap- 
port, sometimes substantinl, within the Conmission are kussed in 

2P.L. 89-301 f 3 (S9th Cong.), reproduced in  Append11 A nt  the end of tbis volume. 
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comment. Another clnss of alternatives w'w posed by extensive penal 
legislation enacted by Con ess so late in 19'70 as to preclude ade- 
quato deliberation by the $mission and its Advisory Committee 
on the difi'erences between the newly enacted lams and proposals in 
this Report.' Unless otherwise indicated, therefore, such differences 
are not to be re arded as disapproval by the Commission of a position 
varyin,rr from t f le Report. Some reexamination of these most recent 
laws d l  no doubt be iindertaken in this general penal 1nw reform.5 

The Commission has enjoyed bipartisan support during the pres- 
ent and preceding administrations. It has been encouraged not only by 
the readiness of Congress and the Executive to meet its modest bud- 
get in a time of financial stringency, but also by the favorable terms in 
which two Presidents have referred to the enterprise in the course of 
the Comnlission's work6 Such endorsements obviously do not repre- 
sent a commitment to the Commission7s Final Report or any particular 
feature of it. They do testify to the possibility of pursuing in a non- 
partisan spirit the effort to improve the administration of criminal 
justice. 

NOTE ON ATAILABILITY OF DOCU31E3TS 

Volumes I and IT of the Working Papers were published in Au 
1970. These volumes and the Study Draft of June 1970 are avai 
for p u r c l w ,  in sets only. (Study Draft and 2 volumc?s of Working 
Papers), from the Superintendent of Doc~unents, U.S. Government 
Printin Office, Wnshmgton, D.C. 20402 for $8.25. A third Volumc 
of ~ o $ i n ~  Papers is in the course of publication nnd will be for 
sale by the Superintendent of Documents in March 1971. It will 
contain ncldit.iona1 memoranda by the Commission's staff and con- 
sultnnts as well as guidelines. prepared by the staff of the Com- 
mission, for the drafting of a bill which viould incorpornte the Code 
provisions. These guidelines deal xith transitional provisions, nanend- 
ments of the rocedural provisions in Part. I1 of Title 18, nnd amend- 
ments and de 7 etions in other Titles of the United States Code which 
would be needed or may merit consideration in conforming them to 
the Code provisions. 

Eg.. Tltle I S  0rp:nnized Crime Control Act  of 1970 (P L 91-452) The Omnlbus 
~ r i m i  Control A& of 1970, (awaitfng hesidentlaI sfgnature & ihls wrltl&). 

6 See S Re . 91-817 (9lst Cong., 2nd 8e.) p. 89. 
.See firesrdent Johnson's Special Message on the Challenge of Crime to Our 8ocletr 

1068 U.S. Code Conp. and Admln. News 216. 224; President Xlxon's S edal Message od 
Orffanlwd Crlme. 1969. U.S. Code Cons and A d m i e  News 527 538- Repr~eentatlrc 
Ce er's Statement  In Working. Papers of The National ~ommlsslon 'on ~ G f o r m  of Federal 
Crlmlnal Lawn, Volumes I and 11, pagm Ir. 
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$ 1225. Fraudulent Acquisition or Improper 

Use of Passports - - - - - - - - - - - - - - - - -  - 
$ 1229. Definitions for Sections 1221 to 1225 

CHAPTER 13. INTEGRITY AKD EFFECTIVENESS OF GOVERN- 
MENT OPERATIONS 

PHYSICAL OBSTRUCTION O F  GOVERNMENT FUNCTION AND 
RELATED OFFENSES 

$ 1301. Physical Obstruction of Government 
Function- -- - - - - - - - - - - - - - - - - - - - -, - 

5 1302. Preventing Arrest or Discharge of 
Other Duties . . . . . . . . . . . . . . . . . . . . .  

$ 1303. Hindering Lam Enforcement- - - - - - - - - 
$ 1304. Aiding Consummstion of Crime- -- - - - 
§ 1305. Failure to Appear After Release; Bail 

Jumping- - - - - - - - - - - - - - - - - - - - - - - - - 
$ 1306. Escape----------------------------  
$ 1307. Pubhc Servants Permitting Escape--- - 
$ 1308. Inciting or Leading Riot m Detention 

Facilities ------ - - - - - - - -- - - - -- - - - - - 
$ 1309. Introducing or Possessing Contraband 

Useful for Escape - - - - - - - - - - - - - - - - -  
Q 1310. Flight to Avoid Prosecution or Giving 

Testimony - - - - - - - - - - - - - - -, - - - - - - - 
OBSTRUCTION O F  JUSTICE 

$ 1321. Tampering With Witnesses and In- 
formants in Proceedings- - - - - - - - --  - 

5 1322. Tampering With . . Informants in Crim- 
inal Investigations- - - - -  - - -  - ----- - - 

$ 1323. Tampering With Physical Evidence--- 
§ 1324. Harassment of and Communication 

With Jurors- - - - - - - - - - - - - - - - - - - - - 
$ 1325. Demonstrating to Influence Judicid 

Proceedings- - - - - - - - 
$ 1326. Eavesdropping on Jury Deliberations- 
$ 1327. Nondisclosure of Retainer in Crim- 

inal Matter . . . . . . . . . . . . . . . . . . . . . .  
CRIMINAL CONTEMPT -4ND RELATED OFFENSES 

$ 1341. Criminal Contempt - - - - - - - - - - - - - - - - -  
$ 1342. Failure to Appear as Witness, to 

Produce Information or to be Sworn- 
§ 1343. Refusal to Testify - - - - - - - - - - - - - - - - - -  
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CHAPTER 13. INTEGRITY AND EFFECTIVENESS OF GOVERN- 
MENT OPERATIONS-C~tltin~ed 

Q 1344. Hindering Proceedings by Disorderly 
Conduct- - - - - - - - - - - - 

Q 1345. Disobedience of Judicial Order - - - - - - - -  
f) 1346. Soliciting Obstruction of Proceedings- - 
Q 1349. Certification for Prosecution of menses  

Under Sections 1342 to 1345- - - - -  - -  
PERJURY, FALSE STATEMENTS AND INTEGRITY O F  

PUBLIC RECORDS 

Q 1351. Perju - - - - - - - - - - - - - - - - - - - - - - - - - - - -  
5 1352. False lZ tatements - - - - - - - - - - - - - - - - - - -  
Q 1353. False Statement Obstructin the 

Foreign Relations of the &nite.d 
S t ~ t e s - - - - - - - - - - - - - - - - - - - - - - - - - - -  

Q 1354. False Re orts to Security OfEicials- - - - 6 Q 1355. General revisions for Sections 1351 to 
1354---------------------------- 

f) 1356. Tampering With Public Records---- - -  
BRIBERY AND INTIhlIDATION 

f) 1361. Bribery . . . . . . . . . . . . . . . . . . . . . . . . . . .  
Q 1362. Unlawhl Rewarding of Public Serv- 

ants----------------------------  
§ 1363. Unlawful Compensation for Bssisb 

nnce in Government Matters- - - - - - 
f) 1364. Trading in Public Office and Political 

Endorsement- - - - - - - - - - - - - - - - - - - - 
Q 1365. Trading in S ecial Influence ---------  
f) 1366. Threatening $ ublic Servants- m e - - - -  - 
f) 1367. Retaliation- . . . . . . . . . . . . . . . . . . . . . . .  
Q 1368. Federal Jurisdiction Over Menses in 

Sections 1361 to 1367 -------------  
Q 1369. Definitions for Sections 1361 to  1368- 

OFFICIAL MISCONDUCT REGARDIXG CONFIDENTIAL 
INFORMATION A N D  SPECULATION 

$ 1371. Disclosure of Confidential Information 
Provided to Government- - - -  - - - - - -  

Q 1372. Speculating or Wagering on Official 
Action or Information- - - - - - - - - - - - 

IMPERSONATING OFFICIALS 

Q 1381. Impersonating CMkials- - - - -- -- - - - - - 
CHAPTER 14. INTERNAL REVENUE AND CUSTOMS OFFENSES 

Inftodudtxy Note ---- - --- - - - - - - -- - - - - - - - - - - - 
INTERNAL REVENUE OFFENSES 

f) 1401. TnxEvasion . . . . . . . . . . . . . . . . . . . . . .  
Q 1402. Knowing Disregard of Tax Obliga- 

tions--------------------------- 
f) 1403. Unlawful TraEcking in Taxable Ob- 



CHAPTER 14. IKTERNAL REVENUE AND CUSTOMS OFFENSES- 
Continued 

$ 1405. Presumptions Applicable to Sections 
1403 and 1 4 0 4 - - - - - - - - - - - - - - - - - - -  

$ 1409. Definitions for Sections 1401 to 1409- 

CHAPTER 15. CIVIL RIGHTS AND ELECTIONS 

PROTECTION O F  FEDERAL RIGRTS GEKERALLY 

$ 1501. Conspiracy Against Rights of Citizens- 
$ 1502. Deprivation of Rights Uuder Color of 

Law- _ - - _ - - - - - - - - - - - - - - - - - - - - - - - - 
INTERFERENCE WITH PARTICIP.4TION I N  SPECI- 

FIED -4CTIVITIES 

Introductory Note--_ _ _ - - - - -  - - - - - - - - - - - - - - - - - 
$ 151 1. Interference with Elections, Federal 

or Federally-Bs3isted Programs 
and Employment- -- - --A - --  - - - - -, 

$ 1512. Discrimmotion in Public Education, 
Statc Activities, Employment, Pub- 
lic Accommodations, Housing, Inter- 
state Tra-iel---_-----------------  

$ 1513. Interference With Persons Affording 
Civil Rights to Others - - - - - - - - - - - -  

$1514. Interference With Persons Aiding 
Others to Avail Themselves of 
Civil Rights- - - - - - - - - - - - - - - - - - - - 

5 1515. Discriminatory Interference Vi th  
Speech or Assembly Related to 
Civil Rights Activities- - - - - - - - - - - 

$ 1516. Attorney General Certification for 
Prosecutions Under Sections lCi 11 
to 1 5 1 5 - - - - - - - - - - - - - - - - - - - - - - - - - -  

ABUSE OF FEDERAL OFFICIAL AUTHORITY 

$ 1521. Unlawful Acts Under Color of Federd 
Law-- - - _ - - - - - - - - - La\\.___________________________-- La\\.___________________________-- La\\.___________________________-- - - - - - - - - - 

PROTECTIOX O F  POLITICAL PROCESSES 

$153 1. Safeguarding Elections- - - - - - - - - - - - - 
$ 1532. Deprivation of Federal Benefits for 

Political Purposes - - - - - - - - - - - - - -  
$1533. blisuse . . ol Personnel Authority for 

Polltlcal Purposes ---,---------. -- 
$ 1534. Political Contributions of Federal 

Publlc Servants- - - - - - - - - -  - - - - - - - 
$ 1535. Troops a t  Polls - - - - - - - - - - - - - - - - - - - -  

FOREIGN POLITICAL CONTRIBUTIONS 

5 1541. Political Contributions by Agents of 
Foreign Principals- - - - - - - - - - - - - - - 
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CHAPTER 15. CIVIL RIGHTS AND E ~ ~ c ~ r o ~ s - C o n t i n u e d  
PROTECTION O F  LEGITIMATE LABOR ACTIVITIES 

$ 155 1. Strikebreaking- - - - - - - - - - - - - - - - - - - - 
INTERCEPTION O F  PRIVATE COMMUNICATIONS 

$ 1561. Interception of Wire or Oral Corn- 
m u n i c a t i o ~  ---- - - - - - - - - - - - - - - - - - 

$ 1562. Traffic in Intercepting Devices- - - - - - 
$ 1563. Definitions for Sections 1561 to 1563- 
5 1564. Interception of Correspondence--- - - - 

CHAPTER 16. OFFEKSES INVOLTISG DANGER TO THE PER- 
SON 

HOUICIDE 

5 1601. Murder-,- - --  - - - - - - - - - - -  - - - - - - -  - - - 
$ 1602. Manslaughter- . . . . . . . . . . . . . . . . . . . .  
5 1603. Negligent Homicide-- - - - - - - - - - - - - - - 
$ 1609. Federal Jurisdiction Over Homicide 

Offenses- - - - - - - - - - - - - - - - - - - - - - - - 
ASSAULTS, LIFE ENDANGERING BEHAVIOR AND THREATS 

$ 1611. Simple Assault - - - - - - - - - - - - - - - - - - - -  
!j 1612. Aggravated Assault - - - - - - - - - - - - - - - -  
5 1613. Recl i l~sEndangement  - - - - - - - - - - - -  
$ 16 14. Terrorizing- - - - - - - - - - - - - - - - - - - - - - - 
$ 1615. Threats Against the President and 

Successors to the Presidency - - - - - - 
$ 1616. Menacing--- - - - - - - - - - - - - - - - - - - - - - - 
8 16 17. Criminal Coercion - - - - - - - - - - - - - - - - - 
$1618. Harassment - - - - - - - - - - _ - - - - - - - - - - - -  
$1619. Consent as a Defense- - - - - - - - - - - - - - 

KIDNAPPING AND RELATED OFFEXSES 

$ 163 1. Kidnappin - - - - - - - - - - - - - - - - - - - - - - - 
5 1632. Felonious 5 estramt - - - - - - - - - - - - - - - - -  
5 1633. Unlui~~fulImprisonment - - - - - - - - - - - -  
$ 1634. Federal Jurisdiction over Eidnapping 

and Related Offenses ,------------ 
$ 1635. Usurping Control of Amraft---  - -  - -  
5 1639. Definitions for Sections 1631 to 1639- 

RAPE, INVOLUhTTART ODOVY AXD SEXUAL A B U S E  

$ 1641. Rape ----- - - - --  --  - - -  ---  - -  - ---  - - - - - 
$ 1642. Gross Se-ma1 Imposition - - - - - - - - - - - -  
$ 1643. Aggravated Involuntary Sodomy - - - - 
$ 1644. Involuntary Sodomy - - - - - - -  - - -  - - - -  - 
5 1645. Corru tion of 31inors- - - - - - - - _  _ - - - -  
$ 1646. Sexua f' Sbuse of Wards- - A - - - - - - - - - - 
$ 1647. Sexual Assault ------ --, - _ - -  - - - - - - - - 
5 1618. General Provisions for Sections 1641 

to 1 6 4 7 - - - - - - - - - - - - - - - - - - - - - - - - -  
$1649. Definitions for Sections 1641 to 1649- 
5 1650. Federal Jurisdiction Over Offenses in 

Sections 1641 to 1647 - - - - - - - - - - - -  
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CHAPTER 17. OFFENSES AGAINST PROPERTY 
ARSON AND OTHER PROPERTY DESTRUCTION 

$ 1701. Arson---------------------------- 
$ 1702. Endangering by Fire or Explosion--,- 
$ 1703. Failure to Control or Report a Danger- 

ous Fire- - - --  - - -  ----  -----  - - - -  - - -  
5 1704. Release of Destructive Forces,, -- - - - 
5 1705. Criminal Mischief--- - _ - - , - - - - - - - - - - 
$ 1706. Tampering With or Damaging a 

Public Service- - - - - - - - - - - - - - - - - - - 
5 1708. Conserlt a Defense to Sections 1701 

to 1 7 0 6 _ - - - - - - - - - - - - - - - - - - - - - - - -  
$ 1709. Definitions for Sections 1701 to 1709- - 

BURGLARY AND OTHER CRIEiIINAL INTRUSION 

$ 1711. Burglary - - - - - - - - - - - - - - - - - - - - - - - - - -  
5 1712. Criminal Trespass - - - - - - - - - - - - - - - - - -  
$ 1713. Breaking Into or Concealment Within 

a Vehicle ----  - - - - - - - - - - - - -- - - - - - - 
$ 1714. Stowing Away ----  - - - - - - - -  - - - -  - - - - -  
$ 1719. Definitions for Sections 1711 to 1719- 

ROBBERY 

$ 1721. Robbery -..--------- - - - -  - - - - - -  
THEFT AND RELATED OFFENSES 

Introductory AA'ole-- - - - - - - - - - - - - - - - - - - - - - - - - - 
$ 173 1. Consolidation of Theft Offenses---- - - 
$ 1732. Theft of Property-- - - -  - - - - -  - ------  - 
$ 1733. Theft of Services - - - - - - - - - - - - - - - - - - -  
$ 1734. Theft of Property Lost, Mislaid or 

Delivered by h4istake- - - --  - -----  - 
5 1735. Grading of Theft Offenses Under Sec- 

tions 1732 to 1734- - - - - - - -  - -  - - - - - 
1736. Unauthorized Use of a Vehicle-_-_-- - 

§ 1737. Misapplication of Entrusted Propel ty- 
$ 1738. Defrauding Secured Creditors- - -  --  - - 
$ 1739. Defenses and Proof as to Theft and 

Related Offenses- - - - - - - - - - - - - - - - - 
$ 1740. Jurisdiction Over Theft and Related 

Offenses- - - - - - - - - - - - - - - - - - - - - - - - 
$ 1741. Definitions for Theft and Related 

Offenses - - - - - - - - - - - - - - - - - - - - - - - - 
F O R G E R Y A N D  O T H E R F U U D S  

$ 1751. Forgery or Counterfeiting - - - - - - - - - - -  
5 1752. Facilitation of Counterfeiting----- - --  
$ 1753. Deceptive Writings- - - - - - - - - - - - - - -- 
$ 1754. Definitions for Sections 1751 to 1754- 
$ 1755. Making or Uttering Slugs - - - - - - - - - - -  
$ 1756. Bankruptcy Fraud - - - - - - - - - - - -  - - - - -  
5 1757. Rigging a Sporting Contest-- - - - - - - -  
5 1758. Commercial Bribery ---------  - -  - - - - -  
5 1759. Unlawful Traficking in Food Stamp 

Coupom-_--- - -_-- - - - - - - - - - - - - - -  



ECONOMIC REGULATION 

5 1771. En aging in or Financing Criminal 
6sury  sin-- - - - -  - - - - . . . - - - - - -  . . 5 1772. Securlt,ies Violations- - - - - - - - - - - - - - - - 

5 1773. BankingViolations - - - - - - - - - - - - - - - - -  

CHAPTER 18. OFFENSES AGAINST PUBLIC ORDER, HEALTH, 
SAFETY A N D  SEKSIBILITIES 

RIOT A N D  MUTINY . . 5 1801. Inciting Riot . . . . . . . . . . . . . . . . . . . . . .  
5 1802. Arming Rioters - - - - - - - - - - - - - - - - - - - -  
5 1803. Engnging in a Riot -----------------  
5 1804. Disobedience of Public Safety Orders 

Under Riot Conditions - - - - - - - - - - -  
5 1805. Mutiny on a Vessel - - - - - - - - - - - - - - - -  

FIREARMS AND EXPLOSIVES 

Introductory Note- - - - - - - - - - - - - - - - - _ _ - - - - - _ - 
5 181 1. Supplying Firearms, Ammunition, 

Destructive Devices or Explosives 
for Criminal Activity- - - - - - - - - - - - -  

5 1812. Illegal Firearms, Ammunition or Ex- 
plosive hlaterials Business- - - - - - - - - 

5 1813. Trafficking in and Receiving Limited- 
Use Firearms-- - -  - -  - - -  - - - - - - - - - - -  

5 1814. Possession of Ex losives and Dest,ruc- 
tive DeGces in b uildings--- - - - - - - - - 

DANGEROUS, ABUSABLE AND RESTRICTED DRUGS 

Introductory Note- - - - - - - - - - - - - - - - - - - - - - - - - -  
§ 1821. Classification of Drugs ------ - --  - - -  - - 
5 1822. Trafficking in Dangerous and Abusable 

 drugs^^^^^^^^^^^^^^^^^^^^^^^^^^ 
5 1823. Trafficking in Restricted Drugs- - - - - - 
$1824. PossessionOffenses - - - - - - - - - - - - - - - - -  
5 1825. Authorization a Defense Under Sec- 

tions 1822 to 1824 - - - - - - - - - - - - - - -  
5 1826. Federal Jurisdiction over Drug Of- 

fenses- - - - - - - - - - - - - - - - - - - - - - - - - - 
5 1827. Sus ended Entry of Judgment - - -- - - 
5 1829. De nitions for Sections 1521 to 1829-- 

GAMBLING 

R 
Introductory Note - - - - _ - - - - - - - - - - - - - - - - - - - - - 
§ 1831. Illegal Gambling Business- - - - - - - - - - 
5 1832. Protecting State Antigambling Policies- 

PROSTITUTION AND RELATED OFFENSES 

5 1841. Promoting Prostitution_-- - - - - - - - - - - 
5 1842. l?acll$ating Prostitution--- - --- --  - -  - 
$ 1843. Prostitution ----- - - - - - - - - - - - - - - - - - - 
5 1848. Testimony of Spouse in Prostitution 

Offenses------------------------ 
§ 1849. Definitions for Sections 1841 to 1849- - 



CHAPTER 18. OFFENSES AGAINST PUBLIC ORDER, HEALTH 
SAFETY AND S E N S I B I L I T I E S ~ O I ~ ~ ~ ~ U ~ ~  

OBSCENITY -4ND LEWDNESS 

$ 1851. Disseminating Obscene Material- _ - - 
$ 1852. Indecent Exposure - - - - - - - - - - - - - - - - -  

DISORDERLY CONDUCT 

P A R T  C. THE SENTENCING SYSTEM 

CHAPTER 30. GENERAL SENTENCING PROVISIONS 
$ 3001. Authorized Sentences,- - -  - - - - - -  - - - -  
$ 3002. Classification of Offenses..- - - - - - - - - -  
5 3003. Persistent hlisdemennants - - - - - - - - - -  
$ 3004. Presentence Commitment for Study- - 
$ 3005. Resentences- - - - - - - - - - - - - - - - - - - - - -  
$ 3006. Classification of Crimes Outside This 

Code--- - - - - - - - - - - - - Code----_________-________,-__- - 
5 3007. Special Sanction for Orgttnizations- _ - - 

CHAPTER 31. PROBATION AND UNCONDITIONAL DISCHARGE 
5 3101. Criteria lor Utilizing Chapter -,--- - - - 
(5 3102. Incidents of Probation,,- ------ - - -  - -  
$ 3103. Conditions of Probation; Revocation- - 
$ 3104. Duration of Probation--- --  - - - - - - - - - 
(5 3 105. Unconditional Discharge-- - - - - - - - - - - 
$ 3106. Split Sentence--- - - - - - - - - - - - - - - - - - - - 

CIIAPTER 32. IMPRISONMENT 
$ 3201. Sentence of Imprisonment: Incidents- 
$ 3202. Upper-Range Imprisonment for Dan- 

gerous Felons--- - - - - _ - - - - - - - - - - -  - 
$ 3203. Commitment to Bureau of Correc- 

tions- _ _ - - - - - - - - - - - - - - - - - - - - - - - - - 
$3204. Cor~current and Consecutive Terms of 

Im prisonn~ent - - -, - - - - - - - - - - - - - - - 
5 3205. Calculation of Terms of Imprison- 

ment - - - - - - - - - - - - - - - - - - - - - - - - - - -  

CHAPTER 33. FINES 
$3301. Authorized Fines- - - - - - - - - - - - - - -  - - -  
5 3302. Tmposition of Fines -----------------  
$ 3303. Remission of Fine-- - - - - - - - - - - - - - - - -  
5 3304. Response to Nonpayment -----  - - - -  - -  

CHAPTER 34. PAROLE 
5 3401. Parole Elizibility; Considerntion----- 
$ 3402. Timing of Parole; Criterin- - - - ---,-- 
§ 3403. Incidents of Parole ---,,,----------- 
$ 3404. Conditions of Parole ,,------------- 
§ 3405. Duration of Parole - - - - - - - - - -_  - - - - - -  
5 3406. Finality of Parole Determinations---- 



CII-~PTER 35. DISQUALIFICATION FROM OPF~CE A N D  OTHER 
COLLATERAL CONSEQUEKCES OF CONVICTION 

5 3501. Disqualification From and Forfeiture 
of Federal Office-- - - - - - _ . _ - - - . _ - - 

8 3502. Disqualification From Exercising 
Organization Functions_- - - - - - - - - - 

f: 3503. Order Removing Disqualilicutlon or 
Disabi5ty--- - - _ - - - - - - - - - - - - - - - - 

§ 3504. Termination of Disqudllification or 
Disability Fi re  Years After Sen- 
tence Completed--- -. - - - - - - - _ - _ - - 

5 3505. Effect of Removal of Disqualifica- 

CHAFJTER 36. LIFE IMPRISON~~EXT 
5 3601. Life Imprisonment Authorized for 

Certain Offenses- - - _ - - - - - - - - - - - - - 
[Provisional CHAPTER 36. SENTEWE OF DEATH OR LLFE Iar- 

PRISONUENT] 
[53601. Death or Life Imprisonment Author- 

ized for Certain Offenses] _ - - - - -  - - -  
153602. Sc arate Proceeding to Determino 

!Lntence]. - - - - - - - - - - - - - - - - - - - - - - - 
[53603. Death Scntence Excluded.] - - - - - - - - - - 
[§3604. Criteria for Dekrmination] - - - - - - - - - - 

APPELLATE REVIEW OF SENTENCE 
Title 28, United States Code 
5 1291. Final Decisions of District Courts- - - -  



T I T L E  18 

UNITED STATES CODE 

Part A. General Provisions 

Chapter 1. Preliminary Provisions 

3 101. Title; Effective Date; Application. 
(1) Title and Citation. Title 18 of the United States Code 

shall be entitled "Crime and Corrections" and may be cited as 
"18 U.S.C. 5 -" or as "Federal Criminal Code 5 -." 

(2) Effective Date and Application. This Code shall become 
effective one year after the date of enactment. Unless otherwise 
provided this Code shall apply to prosecutions under any Act of 
Congress except the Uniform Code of Military Justice, District 
of Columbia Code and Canal Zone Code. 

Comment 
Existing Title 18 is entitled "Crimes and Criminal Procedure." The 

new title, "Crime and Corrections," malies i t  possible to retain the 
Code in ~ t s  resent lace in the alphabetical sequence of the titles of 
the United 5 tates 8 ode, but adds the explicit reference to "correc- 
tions" as an appropriate indication of the scope and direction of the 
Code. The alternative designation, "Federal Criminal Code," reflects 
common usage and, as an alternative citation, indicates the integrated 
and systematic treatment of the criminal laws provided by the pro- 
posed Code. See Working Papers, pp. 1-3. 

It may be noted that the comprehensive revision of the New Pork 
Penal Law mas enacted some two years before it became effective. This 
device provided sufficient time not only for makin desired amend- 

Z f ments to the original bill proposed b its law re orm commission, 
contributing to its speedy enactment, ut also to educate those who 
were to work undw it.. 

Although i t  was originally contemplated thnt this section mould 
contain transitional provisions, e.g., application of the Code to those 
sewing sentences under present law, those provisions have been de- 
leted on the view that they would constitute a perpetual anachronism 
if included in &he Code itself. They mould appear, however, in the Act 
enacting the Code, and, according to practice, be visible in the Reviser's 
Xotes to the Code for so long as they are needed. 

Since the general and sentencing provisions are intended to apply 
in all federal prosecutions, i t  has been thought desirable t o  be expliclt 
as to the exceptions. I f  provisions of this Code are to apply to prose- 
cutions under the excepted Codes, that judgment can be made in the 
amending or enacting of those Codes. The same would be true of the 



criminal laws of a pluw within the jurisdiction of the United States 
which are not ennded by the Congress, e.g., Virgin Islands. 

$102. General Purposes. 

The general purposes of this Code a re  to  establish a system 
of prohibitions, penalties, and correctional measures to deal with 
conduct that  unjustifiably and inexcusably causes o r  threatens 
harm to  those individual or  public interests f o r  which federal 
protection is appropriate. To this end, the provisions of this Code 
a re  intended, and shall be construed, to  achieve the  following 
objectives : 

(a)  to insure the public safety through (i) vindication of 
public norms by the imposition of merited punishment; (ii) 
the deterrent influence of the penalties hereinafter provided; 
(iii) the  rehabilitation of those convicted of violations of this 
Code; and (iv) such confinement a s  may be necessary to 

prevent likely recurrence of serious criminal behavior; 
(b) by definition and grading of offenses, to define the limits 

and systematize the exercise of discretion in punishment and 
to give fa i r  warning of what i s  prohibited and of the conse- 
quences of violation ; 

(c) to prescribe penalties which a re  proportionate to the 
seriousness of offenses and which permit recognition of dif- 
ferences in rehabilitation possibilities among individual 
offenders; 

(d)  to  safeguard conduct tha t  is without guilt from con- 
demnation as criminal and to condemn conduct that  is with 
guilt as criminal; 

(e) t o  prevent arbitrary or oppressive treatment of persons 
accused o r  convicted of offenses; 

(f)  to define the  scope of federal interest in law enforcement 
against specific offenses and to systematize the exercise of 
federal criminal jurisdiction. 

Comment 
This section sets forth the basic federal focus, as n-ell as a list of 

objectives of the Code, with the direction that the Code be construed 
to nchieve these objectives. The section is largely derived from the 
modern New York and Illinois provisions, but modificat,ions in para- 
graphs (a)  and (d)  meke explicit the elelnents of "vindication of 
public norms" and "merited punishment." This recognizes that the 
criminal law serves, among other functions, as an expression of so- 
ciety's disapprobation of marked departures from social norms, bnt 
eschews organized vengeance as a goal of the  system. Tlle stated ol+ 



jectives are reflected in various Code provisions wllich set standards 
for the exercise of discretion. For esample,.pamgrapl (a) is reflected 
in the standards a ff ccting the court7s declslon whether to impose a 
sentence of probation or iniprisonment ( 5  3lOl), and paragraph ( f )  in 
the prorisions which :~uthorize restraint by federal law enforcement 
offir~als in the exercise of concurrent jurisdiction ( a  207). 

Many modern code revisions explicitly abolish the rule of strict 
construction of criminal laws, a doctrine vhich usually is not followed 
by modern courts but which can co~nplicate the drafting of criminal 
laws by .suggesting the necessity of literally covering all conceivable 
applications of the lav,  what Europeans call the "casuistic" approach 
to legislation. Such an approach to drafting sacrifices intelligibility 
and opens up unintended gaps in the law. Instead of an explicit 
re eal of "strict construction," this section integrates the intended 
r 3 e of construction with the statement of purposes, in the introduc- 
tory paragraph of this secttion. 

See TTorking Papers, pp. 3 4 .  

9 103. Proof and Presumptions. 

(1) Proof Beyond Reasonable Doubt. No person may be con- 
victed of a n  offense unless each element of the  offense is proved 
beyond a reasonable doubt. An accused i s  assumed t o  be inno- 
cent until convicted. The fact  that  h e  has been arrested, confined 
or  indicted for, o r  otherwise charged with, the  offense gives rise 
to no inference of guilt at his trial. "Element of a n  offense" 
means: (a) the forbidden conduct; (b) the at tendant circum- 
stances specified in the definition and grading of the offense; (c) 
the required culpability; (d) any required result ; and  (e) the non- 
existence of a defense a s  to  which there is evidence in the case 
sufficient to  give rise to  a reasonable doubt on the issue. The 
existence of federal jurisdiction is not an element of the offense; 
but i t  shall be proved by the prosecution beyond a reasonable 
doubt. 

(2) Defenses. Subsection (1) does not require negating a de- 
fense (a)  by allegation in the indictment, information, or  other 
charge o r  (b) by proof unless the issue is in the case as a result 
of evidence sufficient to  raise a reasonable doubt on the issue. 
Unless i t  is otherwise provided or the context plainly requires 
otherwise, when a s ta tute  outside this Code defining an offense, or  
a related statute, o r  a rule o r  regulation thereunder, contains a 
provision constituting an  exception from criminal liability for  
conduct which mould otherwise be included within the  prohibition 
of the offense, tha t  the defendant came within such exception is a 
defense. 

(3) Affirmative Defenses. Subsection (1) does not apply to  any 



defense which a s ta tute  explicitly designates as a n  "affirmative 
defense." Defenses so designated must be proved by the  defendant 
by a preponderance of evidence. 

(4) Presumptions. When a s ta tute  establishes a presumption, 
it has  the following consequences: 

(a)  when there is sufficient evidence of the  facts  which 
gave rise to  the  presumption, the  presumed fact  i s  deemed 
sufficiently proved to warrant submission of the issue to a 
jury  unless the court is satisfied that  the evidence as a whole 
clearly negates the  presumed fact ;  

(b) in  submitting the issue of the  existence of the  presumed 
fact  to  a jury, the  court shall charge that, although the evi- 
dence a s  a whole must establish the presumed fact  beyond a 
reasonable doubt, the jury may arrive at tha t  judgment on the 
basis of the presumption alone, since the law regards the facts 
giving rise to  the  presumption as strong evidence of the fact  
presumed. 

(5) Pr ima ~ a c i e  Case. When a statute declares tha t  given 
facts constitute a prima facie case, proof of such facts  warrants 
submission of a case to  the jury with the usual instructions on 
burden of proof and  without additional instructions attributing 
any special probative force to  the facts proved. 

Comment 
The purpose of this section is to establish in one place the meaning 

of concepts relating to the burden of proof and to the consequences 
of proving certain facts. Existing federal law, which lacks such a 
provision, deals with these matters in an inconsistent and confusing 
manner. 

Although subsection (1) gives statutory recognition to the well- 
established re uirement of proof of the elements of an offense beyond 
a reasonable 4 oubt, i t  does not attempt to define what a reasonable 
doubt is. An accused is said to be 'Lassumed" to be innocent rather 
thnn "presumed." because "presumption" has a special meaning under 
sibsection (4).  That  a person is accused of a crime does not make it. 
more likely thnn not that he is innocent. 

Elements of an offense are those factors which the definition of the 
offense denominates as relevant to criminality. Jurisdiction is not an 
element of an offense (esamt where it is expresslv included in the 
definition of the forbidden cbnduct and attendant c~rcumstances), be- 
cause jurisdiction goes only to the power of a government to prosecute. 
Whether or not i t  is proper for the f e d e ~ d  government to prosecute 
is a separate question from whether or not the defendant hns done 
something criminal. 

Alt,hough the st.atute requires proof of jurisdiction beyond a reason- 
able doubt, an alternative would be to require only proof by a pre- 
ponderance of the evidence. A further possibility is to make lmk of 



federal jurisdiction a matter of defense. Since the policy heretofore 
underlying federal criminal legislation has been to make jurisdiction 
an element of the offense, except where i t  is plenary, there has been 
no test of the constitutionality of these possibilities for downgrading 
the issue of federal jurisdiction. I t  ma well be that, absent any need 
for the government to prove thnt a CJ efendant knew of the federal 
interest (see $5 204, 3@2(3) (c ), tlie differences between continuin 
the got-ernnient's reasonable d oubt burden in the first instance an 5 
other approaches is in practicnl effect so slight as not to warrant the 
risk of unconstitutionality. 

Subsection (2) provides an easy method for designating those facts 
which the prosecution need prove beyond a reasonable doubt only 
after the issue has h i  raised. This permits a narrowing of issues at 
trial; it is not necessav that the prosecution, in erery case, prove 
facts which are rarely contested by a defendnnt, e.g., that the defend- 
ant is sane. This method :ilso 1,erniits simple clarificntion of the 

rosecution's burden with respect to exemptions, exclusions, and the 
hie, many of which are treated : imbi~ously  in existing statutes The 
second sentence of subsection (2) codifies the judge-made rule regard- 
i a exceptions which is in force in sereral of the federnl circuits. See "p ll orking Papers, p. 16. Since :in attempt lins bemi made in drafting 
the Codo to label such exceptions as defenses, its usefulness will lie in 
determining the obligations of tlie prosecution in cases brought under 
statutes outside Title 18, inclding those where such statutes are in- 
corpornted in the Code by reference, e.g., under 517i"i'. 

A defendant must rove an affirmative defense by a preponder- f ance of the evidence ; t ie prosecution has no burden. Leland v. Oregon 
343 US. 790 (1952), implies tliat such an allocation of the burden of 
proof is to be measured under the bronc1 due process standard of 
whether i t  is reasonable. The afinnative defense IS sparing1 used in 
the Code, usually in situations in which the facts are peculiar $ -ir!thi? 
the defendant's grasp and wlieiw even the existence of the a r m ~ t i r e  
defensc does not 'ustify a defendant's acts in a moral sense. For es- 
ample, for the o d ense of attem t there is an &mat i re  defense that 
the defcnd,ant renounced and dic T not commit the crime. See 5 1005 (3).  
The defendant is the one who should know whether lie abandoned 
his attempt; but even abandonment does not justify his hating takcn 
a substantial step toward commission of tlie crime, although it will 
excuse him from cr-iminnl liability. Any special procedures which may 
be desired. such as requiring notice to the prosecution. are an ap- 
propriate subject for consideration by the Congress and Adrisory 
Committee on the Federal Rules of Criminal Procedure. 

"Presumption," which is presently given a variety of meanings, is 
confined here to situations m which Congress finds, on the basis of 
sufficient experience, that an element of an offense can be found by 
proof only of facts from which the element would not otherdse be 
readily inferred. There are no irrebutablq presumptions in the Code. 
If  a judge is satisfied that, given all the circumstances in a particular 
case, including any evidence tho defendant may have presented, the 
presumed f a d  is clearly negated, he should not even submit the issue 
to the jury. 

A substantial body of opinion in the Commission prefers the follow- 

5 



ing alternati~e formulation for the last clause of subsection (4) (a) : 
"the court shall submit the i m e  to a jury unless the evidence as :I 
whole clearly precludes a f i n d u g  of the prrsunled fact beyond a rea- 
sonable doubt." I n  support of this alterntttive, which n-as recommended 
by tho Comn~ission's consultant, i t  is argned that there is no basis for 

j u d r  
to exercise any discretion ns to submitting the case to a jury, 

once t e legislature has expressed a judgment that adequate proof has 
been introduced to support conviction. The contrary argument in 
favor of s u k t i o n  (4) (a) :s written is that presumptions are of 
rarying degrees of force and persnasireness, so that i t  should be left 
to the judge to assay the ag,gregitc pelsuasiveness of a case wl~icll 
depends in part OH n. presunipt~on. 

A "prima facie case" is distinguished, in subsection (5).  from a pre- 
surnpt~on b the absence of special jury instructions. The "prlma 
facie easev Besignation is used in those few situations in which guide- 
lines are considered desirable to promote uniformity in court decisions 
as to sufEciency of the prosecution's case, and to provide a warning to 
prospective offenders which is more explicit than is the definition of 
the offense. See, e.q., bribery ((Z 1361 ). 

See Working Papers. pp. 11-39, 932, 935-38, 9 4 3 - 4 .  

5 101. Authorization and Certification by Attorney General. 

Whenever authorization or  certification by the Attorney General 
is  required in this  Code a s  a condition for  prosecution, such respon- 
sibility may be delegated only to the Deputy Attorney General or  
to a n  Assistant Attorney General. Although prosecution cannot 
proceed absent authorization or certification, no other questions 
relating to  the exercise of the responsibility a r e  litigable. 

This section reltites to the iequirement in a few places in the C d e ,  
that, )articular prosecutions be affirmatively ~uthorized by the Attor- 
ney tienerill. This device, carried forward from existing law, pin- 
points responsibility for the exercise of feder:ll jurisdiction. See, e.g., 
# 1310 (flight to avoid state prosecution). 

3 109. General Definitions. 

Unless i t  is otherwise provided or  a different meaning plainly is 
required : 

(a) "aircraft" includes spacecraft ; 
(b) "bodily injury" means any impairment of physical con- 

dition, including physical pain; 
(c) "this Code" means the Federal Criminal Code; 
( d )  "court of the United States" means a n y  of the following 

courts: the Supreme Court of the United States, a United 
States court of appeals, a United States district court estab- 



lished under 28 U.S.C. § 132, the District Court of Guam, the 
District Court of the Virgin Islands, the United States Court 
of Claims, the United States Court of Customs and Patent 
Appeals, the  T a s  Court of the United States, the Customs 
Court and the Court of Military Appeals; 

(e)  "crime" means a misdemeanor o r  a felony and does not 
include a n  infraction; but "criminal" and "criminally", when 
used as a n  adjective o r  adverb, refer to any offense; 

( f )  "dangerous weapon" means any switch blade o r  gravity 
knife, machete, scimitar, stiletto, sword, or  dagger; any billy, 
blackjack, sap, bludgeon, cudgel, metal knuckles o r  sand club; 
any slungshot; and any projector of, or  bomb o r  any object 
containing o r  capable of producing and emitting, any noxious 
liquid, gas  o r  substance; 

(g) "destructive device" means any explosive, incendiary or  
poison gas  bomb, grenade, mine, rocket, missile or similar 
device ; 

(h)  "element of an  offense" has the meaning prescribed in 
section 103(1) ; 

(i) "esplosive" means gunpowders, powders used for  blast- 
ing, a l l  forms of high explosives, blasting materials, fuses 
(other than electric circuit breakers), detonators, and other 
detonating agents, sn~okeless powders, and a n y  chemical com- 
pounds, mechanical mixture, or  other ingredients in such pro- 
portions, quantities or  packing that  ignition by fire, by friction, 
by concussion, by percussion, or by detonation of the compound, 
or material o r  any  part  thereof may cause a n  explosion. 

(j) "felony" means an  offense for  which a term of imprison- 
ment of more than one year is authorized by a federal statute, 
or  would be if federal jurisdiction existed; 

(k)  "firearm" means any weapon which will expel, or  is read- 
ily capable of expelling, a projectile by the action of a n  explo- 
sive and includes any such weapon, loaded o r  unloaded, com- 
monly referred to a s  a pistol, revolver, rifle, gun, machine gun, 
shotgun, bazooka o r  cannon; 

(1) "force" means physical action ; 
(m) "government" means (i)  the government of any nation 

or  any political unit within any nation, (ii) any agency, sub- 
division o r  department of the foregoing, including the esecu- 
tive, legislative and judicial branches, (iii) any  corporation or  
other association organized by a government f o r  the execu- 
tion of a government program and subject to  control by a 
government o r  (iv) any  corporation o r  agency established 



pursuant to interstate compact or international treaty between 
o r  among governments for  the execution of an  intergovern- 
mental program ; 

(n) "government agency" includes any  department, inde- 
pendent establishment, commission, administration, authority, 
board or  bureau of a government o r  any corporation in which 
a government has  a proprietary interest, unless the context 
shows tha t  such term was intended to be used in a more limited 
sense ; 

(0) "harm" means loss, disadvantage, or injury, or  anything 
so regarded by the person affected, including loss, disadvantage 
o r  injury to any other person in whose welfare he i s  interested ; 

(p) "human being" means a person who has been born and is  
alive; 

(q) "included offense" means an  offense (i) which is estab- 
lished by proof of the same or  less than a l l  the facts required 
to establish commission of the offense charged, (ii) which con- 
sists of criminal facilitation of o r  a n  attempt o r  solicitation 
to commit the offense charged or  (iii) which differs from the 
offense charged only in the respect that  a less serious harm or  
risk of harm to  the same person, property o r  public interest or 
a lesser kind of culpability suffices to establish i t s  commission ; 

( r )  "includes" should be read as if the phrase "but is not 
limited to" were also set  forth ; 

(s) "infraction" means an offense fo r  which a sentence of 
imprisonment is not authorized ; 

(t) "intentionally" and variants thereof designate the stand- 
a rd  prescribed in section 302(1) ; 

(u) "judge" includes justice of the Supreme Court;  
(v) "knowingly" and variants thereof designate the stand- 

a rd  prescribed in section 302(1) ; 
(w) "law enforcement officer" means a public servant au- 

thorized by law o r  by a government agency or  branch to con- 
duct or  engage in investigations o r  prosecutions fo r  violations 
of law; 
(x) "local" means of or pertaining to a n y  political unit 

within any  state;  
(y) "magistrate'' includes commissioner; 
(z) "misdemeanor" means an  offense fo r  which a term of 

imprisonment of one year o r  less is authorized by a federal 
statute, o r  would be if federal jurisdiction existed; 

(aa) "negkently" and variants thereof designate the 
standard prescribed in section 302(1); 



(ab) "offense" means conduct for  which a term of imprison- 
ment o r  a fine is authorized by a federal statute, o r  would be if 
federal jurisdiction existed ; 

(ac) "official action" means a decision, opinion, recommenda- 
tion, vote o r  other exercise of discretion ; 

(ad) "official proceeding" means a proceeding heard or  which 
may be heard before any  government agency or  branch or  
public servant authorized to take evidence under oath, includ- 
ing any referee, hearing examiner, commissioner, notary or  
other person taking testimony or a deposition in connection 
with any  such proceeding; 

(ae) "person" means a human being and a corporation or 
organization as defined in section 409; 

(af)  "public servant" means a n  officer o r  employee of a gov- 
ernment o r  a person authorized to act  for  or  on behalf of a 
government o r  serving a government a s  a n  adviser or  con- 
sultant. The term includes Members of Congress, members of 
the s ta te  legislatures, Resident Commissioners, judges and 
jurors; 

(ag) "reasonably believes" designates a belief which is not 
recklessly held by the actor; 

(ah) "recklessly" and variants thereof designate the stand- 
ard  prescribed in section 302(1) ; 

(ai) "section" means a section of this Code; "subsection" or  
"paragraph" refers to  a subsection o r  paragraph of the section 
or  subsection, as the case may be, in which the term is used; 

(aj)  "serious bodily in jury" means bodily in jury which 
creates a substantial risk of death o r  which causes serious 
permanent disfigurement, unconsciousness, extreme pain, or  
permanent or  protracted loss or impairment of the  function of 
any bodily member o r  organ; 

(ak) "state" includes Puerto Rico, the Canal Zone, the Dis- 
trict of Columbia, American Samoa, Guam, the Virgin Islands, 
Johnston Island, Midway Island, Wake Island, and Kingman's 
Reef and  any other territory o r  possession of the United States; 

(al) "think of value" means a gain or advantage, o r  anything 
regarded, o r  which might reasonably be regarded, by the bene- 
ficiary a s  a gain or  advantage, including a gain o r  advantage 
to  any other person. "Thing of pecuniary value" means a thing 
of value in the  form of money, tangible o r  intangible property, 
commercial interests or  anything else the primary significance 
of which is  economic gain; 

(am) "United States", in a territorial sense, includes al l  



states and all places and waters, continental or insular, subject 
to the jurisdiction of the United States, except the Canal Zone; 

(an) "United States," when not used in a territorial sense, 
means government, as defined in paragraph (m), of the United 
States. 

Comment 
Words and phrases that are comnionly used throughout the Code, 

for which statutory definition is necessary or desirable, are defined in 
this section. When a word is used in only one section or chapter, it is 
defined, if a t  all, in that section or chapter. Words used only a few 
times are cross-referenced. 

The notemorthy fentnro of these definitions is that, in general, the 
words are not limited to federal contests, e.g., a public servant is one 
who works for any government. Limitations to the federal context 
are mxde where the fedeml 'urisdictional base is set forth, or by u~ of 1 the term "federal" before t ie word. The approach of this (=ode is to 
distinguish the definition of harmful conduct from the designation of 
which government has the power to prosecute for such conduct. Sepa- 
rately stating the federal aspect. of n word also clearly differentiates 
when culpability is or is not required. For example, in 9 1361 (bribery), 
the person must h o r n  he is buying action of a ublic servant (culpa- 

uired under Zj 302(3) (a) as to this act) ; but he need not 
bility 

P 
hnow that t le public servant worked for the federd government (cul- 
pability is not re uired under 9 303 3) (c) as to a jurisdictional fact). I Also to be notea is t h t .  a1 though t le definition of "oflense'~ embraces 
s t a b  offenses, the conduct must be such as would also constitub 
,z federal oflense if federal jurisdiction were present. The line between 
felonies and misdemeanors is d r a ~ m  accordina to the manner in which 
comparable federal conduct mould be punishex. 

Comment concerning definitions in this section, and references to 
more detailed comment in the Working Papers, will be found in the 
conment to the section in which t.he term or phrase has its principal 
US8. 



Chapter 2. Federal Penal Jurisdiction 

% 201. Common Jurisdictional Bases. 

Federal jurisdiction to penalize an  offense under this Code ex- 
ists under the circumstances which a r e  set  for th  as the juris- 
dictional base or  bases for that  offense. 

Bases commonly used in this Code a re  as follows: 
(a) the offense is committed within the special maritime and 

territorial jurisdiction of the United States as defined in 
section 210 ; 

(b) the  offense is committed in the course of committing 
o r  in immediate flight from the commission of a n y  other of- 
fense defined in this Code over which federal jurisdiction 
exists ; 

(c) the victim is a federal public servant engaged in the per- 
formance of his official duties or is the President of the  United 
States, the  President-elect, the Vice President, or, if there is no 
Vice President, the officer next in the order of succession to the 
office of President of the United States. the Vice President- 
elect, o r  any  individual who is acting a s  President under the 
Constitution and laws of the United States, a candidate for 
President o r  Vice President, or  any member o r  member- 
designate of the President's cabinet, or  a member of Congress, 
or  a federal judge, or  a head of a foreign nation o r  a foreign 
minister, ambassador or  other public minister; 

(d) the  property which is the subject of the offense is owned 
by o r  in the  custody or  control of the United States o r  is being 
manufactured, constructed or  stored fo r  the United States; 

(e) the United States mails o r  a facility in interstate o r  
foreign commerce is used in the commission o r  consummation 
of the offense: 

(f)  the offense is  against a transportation, communication, 
or  power facility of interstate or foreign commerce o r  against 
a United States mail facility; 
(g) the  offense affects interstate or foreign commerce; 
(h) movement of any person across a s ta te  o r  United States 

boundary occurs in the commission or  consummation of the 
offense : 

(i) the property which is the subject of the offense is moving 
in interstate o r  foreign commerce or  constitutes o r  is par t  of 
an  interstate or  foreign shipment; 



(j) the property which is the subject of the offense is moved 
across a state or United States boundary in the commission or 
consummation of the offense; 

(k) the property which is the subject of the offense is owned 
by or in the custody of a national credit institution; 

( I )  the offense is committed under circumstances amounting 
to piracy, as prescribed in section 212. 

When no base is specified for an offense, federal jurisdiction exists 
if the offense is committed anywhere within the United States, or 
within the special maritime and territorial jurisdiction of the 
United States. 

Comment 

Existing federal criminal l a m  differ from state criminal laws most 
markedly in the approach to jurisdiction: while a state punishes all 
criminal conduct wlthin its borders, federal jurisdiction rests upon 
severnl different bases, e.g., protection of the federal governmen!, spe- 
cial maritime and territorial jurisdiction. Becaus the extenslon of 
federal jurisdiction has been a process of accrual, spreadin over many 
years, many sections of existing Title 18 outlaw conduct o I§ y under one 
jurisdictional formulation. For example, 18 U.S.C. 5 1111 deals with 
homicide within the special nlaritime and territorial jurisdiction, and 
18 U.S.C. $1751 deals with assassip?tion of various important federal 
o5ciuls. As n result multiple provisions deal with the same bnsic mis- 
conduct; the repetition is required only because there is more than 
one basis for federal jurisdiction over such nlisconduct. 

A new approach is proposed in this Code. Most crimes are defined 
without regard t~ where the conduct occurs, or whether the United 
States has the power to prosecute, in n manner similar to that in which 
oflenses am defined in state codes. Federal jurisdiction over the mis- 
conduct is then set forth separately. Because jurisdiction has no benr- 

on a pcrsonYs culpability, the prosecution is not required to prove 
%pabilit as to jurisdiction. See$801. Mnny crimes have more than 
one juris$ctional base; that is, if any one of a number of circum- 
stances occurs, the federal gorerment has the power to prosecute. 
For example, two jurisdictional bases for murder ( 5  1601) are that the 
homicide took place in the special maritime or territorial jurisdiction 
and that t,he nctim was a federd public servant en aged in the per- 
formance of his official duties or was tho Presi f ent, or another 
specified high-level oficial. The definition of the harmful c o n d u c t  
murder-is the same regardless of the base. This approach permits 
consolidation of the many sections of existing Title 18 whicll are now 
separate only because they involve different federal interests. It also re- 
solves difficulties in the areas of conspiracy and acco~nplice liability 
because tho harmful conduct is the focus of the definition of the of- 
fense, rather than the basis for federal jurisdiction over it. 

No attempt h a s h e n  made to increase or decrease the reach of federal 
jurisdiction across the board. However, federal jurisdiction has grown 
haphazardly over the years, and inconsistency has resulted. By taking 
a uniform approach-that similar crinles should have similar juris- 



dictional bases unless there is n good reason to the contrary-federal 
jurisdiction is changed to some extent. A special precatory provision, 
5 207, provides guidelines for the exercise of 'urisdiction. / The h ~ s t  comnionly used jurisdictional base istecl is special maritime 
and territorial jurisdiction. A consequence of definmg offenses In 
terms of the basic misbehavior-and an objective of this revision- 
is that n comqrehensire criminal code will exist for federnl enclaves, 
romoting uniformity among them and reducing the need to assimi- 

rnte the laws of the surroundmg jurisdiction on a wholesale basis. This 
base thus applies to virtually every offense defined in the Code. 

Pam,a~.aph (b) is a "piggyback" base, providing that the commis- 
sion of n. federnl offense defined in this Code is the basis for federal 

i urisdiction over another Code offense for which paragraph (b) is 
isted as a base. "In the course of committing," a p lrase used in the 

base, requires more than a mere temporal connection between the two 
offenses. The principle is found in existing 1:tw in 18 U.S.C. 5 2113(d) 
and (e), where the language is similar to that used here (note that 
the title of that section 1s "Bank robbery and incidentd crimes") and 
in a number of existing offenses v;here the penalty is substantially 
increased "if bodily [or personal] injury results" and "if death re- 
sults" (18 U.S.C. 5 241 (conspiracy against. rights of citizens). 18 
1J.S.C. 6 W2 (deprivation of rights under color of law), 18 u.S.C. 
8 215 (fedenlly protected activities), 18 U.S.C. S 34 (when death re- 
sults from destruction of aircraft or aircraft facilities, or of motor 
vehicles or motor vehicle facilities). new 18 E.S.C. 5 W ( d ) ,  ( f )  and 
( i )  (transportation and use of explosives in criminal damaging of 
property ) 

Incorporation of the homicide and asault  offen.=, through use 
of paragraph (b), offers a significant drafting advantage in making 
applicable the carefully drawn culpability requirements and grading 
differenti:lls when death or i n j u q  results. For example, ~mder  esist- 
ing law, the civil rights deprivation wliich ordinarily is subject to a 
one-year penalty is subject to life imprisonment when death resnlts 
without. regard to whether dcntli was intended (mnrder B 1GOl). reck- 
lessly caused (manslaughter, $1602), or negligently caused (negligent 
lromicide. 1603). Moreover, paragraph (b) is used in the Code to 
provide ugg-arated penalties when the underlyin offense embrnces 
kidnapping and arson. in addition to death- an injury-producing 
conduct. 

6 
Analysis of federal provisions older than those cited above has 

indic~tecl the desirability of other applicntions oF the "piggyback" 
principle, particularly wlth respect. to those offenvs where the federal 
mterest is primary (chapters 11-15). Impersonat inp federal officials. 
for example, is presently a three-pear fclonr (18 1J.S.C. % 912), treat- 
nlent too severe for mere impersonation of n marshal in orcler to serve 
Icgal process. but not, severe enough for a kidnapping or major fraud 
I\-hich might be committed by impersonating a federal official. L-nder 
the Code the urndifferentinted offense of impersonation, like the civil 
rights offense, can be graded as n misdemeanor, (a 1381), relying on 
the "piggyback" base for npgrnwting the penalty when the impersona- 
tion is s m a n s  of committing n more serious offense. I n  addition. note 
sllch Code offenses as physical obstruction of government function 



( 5  1301). liinclering law enforcement ( 6  1303). t:imperin,a with wit- 
nesses and informants (@ 1.321,1322), and tvtnliation (8 1:367), ~ 1 1 e r e  
the definition and g n d i n g  depend upon the "pigmbach-" base incor- 
porated in other offenses 

I n  the Study Draft, the possibility was suggested of making vir- 
tually every federal offense subject to bein-g "p lg~backed"  upon any 
other federal offense, witli osplicit escept~ons for Code firearms and 
i ~ ~ g i t i r e  felon offenses as unclerl~ing otfelises. I n  the p r o p d  Code 
tho offenses wllicl~ can be "piggybacked" h v e  lwen 1imitc.d to Cliap- 
tor 16 and I t  offenses (offenses against persons and propertv), and 
the underlying oflenses have been limited to oflenses clefilied in the 
Code, except that tt~ckless endangerment. is "piggyb:~cked" on all 
federal crimes defined outsidt~ the Code as well (see $1613). If the 
incorporation of 1)arngrnpli (b) is further curtailed. pnr t ic~~lar  note 
slior~ld be talien of the eslsting prorisions and Code sections referred 
to above. It should be further noted that 8 207 contains n. guideline 
for escrcise of federal jurisdiction based on paragraph (h) t h t  the 
offense being "piggy1):lclted" be closely ~rbl:~tecl to the underlying 
oifense and that thero be a substantid federal interest in the uncler- 
lying offense. 

n t l e  18 U.S.C. 5 1114 prohibits assnnlting or murdering fecleml 
officials there d=riM-investigators and law enforcement officers for 
the most prt-while ongaged in their official duties. 

Under paragraph (c) all federal public servants would be covered 
while eng'aged in their official duties, rather than merely specified 
oficinls. This extensio~i of federal jurisclict ion permits federal back-up 
of local law enforrcinrnt cfl'orts in p r o t w t i ~ ~ p  S~dcral employees :ind 
will be suhject to t l i ~  policy :is to diwretiannry restraint on its use 
e s p r e s . .  in 8 207. -1 more substantial clinnge in existing jurisdiction 
~vould be deletion even of the requirement tli:~t the fedeml official be 
enpapd in the perform:ince of his official duties. and its incorpor. '1 t ' 1011 

in 8 '207 :IS n. guideline for discriminating exercise of federal juris- 
diction. This treatment n-o~~ld :lroid the occasional problems attending 
litigation of the issue. Pmof problems, howrwr, are minimized in ally 
event I)y t l ~ a  Code's provision that. ci~lpnbility not be required 11s to 
fwts  c~st:lblisl~ing jwisdict ion. 

Tlic srconcl part of paragraph (c) is takm from 18 TT.S.C. $ 1751 
whicl~ deals witli ass:issinntion. kidnapping and assault of c r r t ~ i n  
liigli-lrrel officials. Pnragraph (c) embodies :1 legislative deterniina- 
tiori that certain ofici:lls should always be fcdcmlly protected. Pro- 
tection is extended to ~nrmbers of the President's cabinet. members 
of Congress and feclr~xl judges as viell as c:mdidates for President 
and Vice President. 

Protection of foreign diplomatic pe~sonnel, required of the fed- 
eral go\-ernment by Ihc law of nations, is now found in 18 1T.S.C. 

112 :lnd is continuril in pampaph  (c). 1 1 1  light of the growing 
~"d)lern of protection of foreign diplomatic and consular prrsonnel 
in thr lynited States, the Congress should give appropriate consider- 
ation to the expansion of this base to includr members of foreign 
nlisions to i~ite~n~tioll :r l  organizations. consnlt~r officers. and ~nc lnb~rs  
of thc f:~niilics of diplolnatic :~nd consular ofliwls n-ho are part of 
t 1w ho~~seholcl of such oflicers. 



Pamgraph (d )  is a base for  property crimes against the United 
States. consolidating notions of ommersliip. custody. control. and 
"in prepamtion for," now drnlt with in separate stgtutes. Title 18 
TT.S.C. d 1112. for  esample. limits robbery to property belonging to 
the United States. while 5 2114 cleals with the mail. Present coverage 
of feclcral burglar? is spott-. including banks (S 2113), post offices 
( 3  9115). certain vehicles ( a  211 6) and certain common carrier facili- 
ties ( S  3117). Paragraph (d)  1vo111cl ;ipply feder:il law to any 1)11rg- 
Iarj of any federal building. whether or  not in a federal enclave. and 
also any burglarr. whether or  not of a federal building. where the 
target property was federal. 

Paragraph (P) snlxtantially restates the present jurisdiction ovrr 
fraud (1s V.S.C. 88 1.341 (mail) and 1.343 (wirr. rndio o r  telerision 
in interstate o r  foreign commerce)), obscenit;v (18 U.S.C. 8s 1461 
(mail) and 1462 (use of commoli cnrrier to transport) ), :ind o r p -  
nized crime (18 U.S.C. 5 1952-use of any facility in interstate or 
foreim commrrce. incl~iding the mail). among others. The  phrase 
6 6 -  ~n tlw commission:' includes planning or  attempting the crime. Title 
18 1T.S.C. 8 1461 pro11il)its us(* of t l ~ e  mails to incite arson. mnrder 
or ass:~ssination. I f  this jurisdiction ij appropriate, jurisdiction might 
well estend also to  sitnations in it-hich the mail is med to  c a r q  out 
those offenses. (7f. 18 U.S.C. 5 876 (mailing a kidnap tlirent or  demand 
for ransom). Alternritivcly this bnse could be limited to  specific 
ofl'enses where the use of the nmils or facilities of commrrce are prc- 
ferreci means of carrying out the offense and to  those offenses most 
likely to be engaged in by orcanized criminals. There may be need 
for  nuother mow limited 11ase for estortion o r  threat crimes. Title 
18 U.S.C. 5 375 limits fecleml jurisdiction to siti~ations in which :I 
facility of commerce wns used to transmit the communication con- 
taining the threat, but does riot corer other uses of those facilities to 
carry out the crime, e.9.. telephoning an accomplice. 

P n ~ ~ ~ g r n p h  ( f )  is necessary to lay the basis for federal interven- 
tion to protect rital. quasi-public national facilities eren if they are 
"prir:itely" owned. F o r  the scope of existing lax .  see 18 U.S.C. 
$5 31-35 (dangerous tampering with airplanes arid interstate motor 
transport). 18 U.S.C. 2271 et seq. (destruction of vessels) : 18 
U.S.C. d 83.2 (transportation of rsplosives and other dangerous sub- 
stances), and 18 U.S.C. $2117 (burglary of interstate o r  foreign 
rehiclrs or  pipelines). 

Paragmph (g) .  the broadest base listed. presently appears in  18 
U.S.C. 5 1951 (robbery or  extortion). 18 G.S.C. 8 931 (teacl- use 
of firc:~rms. explosives o r  incendiaries: obstructing firemen o r  lnm 
enforwmmt officers in civil disorders affecting commerce). 18 1i.S.C. 
$24.5(b) (3) (injuries during a riot to a person engnged in a business 
affecting commerce) nnd 18 U.S.C. S 844(i) (damaging by explo- 
sires any property used in any activity affecting commrrce). This 
bnse requires proof that the particular conduct affected commcrce 
and should not be confused with the situation in which Con,- finds 
that certain conduct necessarily affects commerce, so tha t  the federal 
gorernmmt has jurisdiction over all such conduct within the country. 
Tn tlir hitter situation. no base is stated and no proof of n particulnr 
effect on commerce, o r  other ji~risdiction is necessary. See 18 T.S.C. 



$5 891 et seq. (extortionate credit transactions). For a proposal lim- 
iting exercise of jurisdiction under this base to cases certified b? the 
Attorney General, see $ 1740 (3).  

Examples of resent law which use the base set forth in paragraph 
(11) are 18 u .8~ .  $ 1201 (kidnap victim transported), 18 1J.S.C. 
8 2421 (prostitute transported), and 18 U.S.C. $1952 (racketeer trav- 
els). The growth of the concept can be seen from these section$. In the 
earlier statutes, the "victim" had to be mored, whereas, in the latter 
statute, that the offender travelled is enough. It is difficult to see a 
rational policy line in this distinction. If  interstate transportation of 
a kidnap victim suffices for federal intervention, interstate movement 
of the kidnapper to commit the offrnse should also suffice. The Code 
approach of using travel as a jurisdictional base permits prosecution 
of the racketeer under an offense m d e d  according to the nature of 
the crime, rather than arbitrarily% 5 years or $l'b,000, as under 18 
U.S.C. 5 1952. 

Paragraph ( i )  mill be n base for theft. It should be compared 
with paragraph ( f ) ,  which protects the facilities of commerce. Para- 
graph (i)  describes what the character of the property must be. e.g.. 
part of an interstate shipment, a t  the time the offense is committed 
in order to make an offense against i t  a federal offense, e.g., theft. 
arson. Paragraph ( j )  describes what must be done with the property 
in the course of commission or consummation of the offense, e-g., 
moved across state lines. if federal jurisdiction is to exist. This base. 
too, mill be used in theft. particularly with respect to disposition of 
stolen property. See, e-g., 18 U.S.C. 5 2312 (transporting stolen motor 
vehicles or aircraft). 

Paragraph (k) is similar to paragraph (d)  (protection of federnl 
p r o p e m ) ,  and is used in 18 U.S.C. $$I006 and 2113. which protect 
bank property from robbe~y, theft, embezzlement. misapplication and 
burglary. However, since existing federal law does not extend to 
protecting bank property from arson and other forms of criminal 
destniztion. this base is not used for a11 the crimes for which para- 
graph (d)  is used and therefore it must be stated separately. 

Property of nonfederal agencies other than national credit institn- 
tions is also protected by existing law, but onlv against depredations 
by its employees, e.g., funds of agencies supported by OEO (42 
U.S.C. 8 2703). -41~0, the operations of such agencies, as well as those 
of national credit institutions. are protected from certain conduct. 
such as bribery of their employees (18 1J.S.C. 215). Specialized 
bases to cover these situations appear with the crimes themselves. 

Incorpornting the notion of piracy as a jurisdictional base (para- 
p x p h  ( 1 ) )  constitutes an npproach which is more realistic and work- 
able than is the attempt to define unique crimes of piracy, as in present 
lnw. Except for jurisdictional facts, crimes constituting piracy con- 
sist of conduct which is murder, robbery. kidnapping. etc. Section 
212 defines the circumstarices which must esist, e.g.. ship to ship, to 
malie the offense piracy and thus subject to federnl prosecuth.  

SIX Working Papers pp. 3.3-103 for a genernl survey of federal 
jurisdiction. See also pp. 424. 440, 712. 722-77, 832. 83810. 846-47, 
56-4-66, 876. 886-87, 901-02, 909-11. 950. 955-57, 1050. 



3 202. Jurisdiction Over Included Offenses. 

If federal jurisdiction of a charged offense exists, federal juris- 
diction to convict of an included offense defined in a federal statute 
likewise exists. 

Comment 
This section contemplates a situation in mliich the offense charged 

has a jurisclictional base which an included offense does not hare. An 
included offense, as defined in $109, is one, for example, whicli is 
establislled by roof of the same or less than all the facts required to 
establish the o k ense charged. That jurisdiction should exist for the 
charged offense and not for the included offense should he viewed as 
an accident of le,aislat.ive clrafting rather than the result of diiferent 
policies. Such occasions should not arise under the proposed Code, 
where an attempt has been made to anticipate the problem. For ex- 
ample, offenses included in murder, such as assault and aggravated 
assault, are expressly gken  the same jurisdictional bass as murder. 
But there may be situations in which a minor offense outside t.he Code 
constitutes the included offense. 

3 203. Prospective Federal Jurisdiction. 

(1) Inchoate Offenses. Federal jurisdiction exists with respect 
to attempt, solicitation or  conspiracy when a circumstance giving 
rise to federal jurisdiction over such inchoate offense has occurred 
or would occur if the principal offense were committed. 

(2) Completed Offenses. Federal jurisdiction over a completed 
offense esists, although no circumstance otherwise giving rise to 
federal jurisdiction has yet occurred, if the actor took a sub- 
stantial step in connection with such offense designed or likely 
to establish federal jurisdiction. 

Conzment 
Subsection (1) establishes the rules for jurisdiction orer the of- 

fenses of attempt, solicitation and conspiracy. 
Thero are two situations in vhich there is federal juridiction over 

inchoate crimes. One is where n circumstance which gives rise to fed- 
eral jnrisdjction orer the completed offense has already occurred (even 
though unintended-culpability is riot required as to a fact which gives 
rise to juridiction-see 5 201) ,  6.9.: a racketeer has mored across a 
state border. Anotlier is where then? moulcl be federal jurisdiction 
orer the offense if i t  were completed or committed ns intended. That is, 
if a thief intends to steal certain diamonds which are, in fact, part of 
an interstate shipment, an attempt to steal them is a federal crime. 
Sote that he need not intend that. the federal government. hare juris- 
dicion, but must intend only to engage in conduct which would give 
rim to a jurisdictional circumstance. See, e.g., U?~ited States v. KeZler- 
man,i31 F .  2d 319 (2d Cir. 1970). 



Subsection ( 2 )  applies the Code ap roach to juris~ictional circum- 
stances to situations in which the su g stantivc crin~lnal conduct has 
been completed but the jurisdictionnl circumstances has not. I n  such 
situations the crime is co~npleta No chmge of substance in present law 
is ett'ected, as attempts are now generally included in the section pro- 
hibiting tho completed crime, and are subject to the same xnalty. 

g \ Subsection (2) rovides that there is federal jurisdiction overt ie com- 
plcted offense i the jurisdictional circumstances would occur because 
of condlict engaged in or intended to be engaged in. For esample, lf 
a wrmn has committed a fraud and has deposited in his bank a check 
(tile proceeds of the fraud) on an out-ofstate bank, he has committed 
the completed federal of theft by deception even though f d e n l  
agents seize the check before it is cleared through tlie mails. The con- 
duct which has occurred (depositing the check) would cause the ex- 
istence of the jurisdictional circumstnnce ( movement of the check 
tlirough tlie mail). 

5 204. Culpability Not Required As to Jurisdiction. 

Except as otherwise expressly provided, culpability is not re- 
quired with respect to any fact  which is solely a basis fo r  federal 
jurisdiction. 

Comment 
This section is also set forth a t  5 302(3) (c), infra, with tlie other 

provisions dealing with culpability and is repeated here for emphasis. 
Since jurisdiction is onl? a question of \vhich sovereign has the power 
to punish certain harmful conduct, it follo\vs that, in geneml, the 
degree of an offender's cdpability does not depend upon \vhctlier lie 
does or does not know when he com~nits the offense which sovereign 
mill be able to prosecute him. This view is supported by such cases as 
Fnited States r. L i c m i ,  413 F. 2d 1118 (5th Cir. 1969) (defendant 
need not linow deposits of the bank robbed were insured by FDIC) ; 
McEzaen v. United Stah,  390 F. 2d 47 (9th Cir.), cert. denied, 392 
US. 940 (1068) (defendant need not h o r n  person ossnidted was fed- 
em1 officer) : and United States v. Allegsucci, 258 F. 2d 70 (3d Cir. 
1958) (receiver of stolen goods need not know they were stolen ,from 
interstate commerce.) 

§ 205. Multiple Jurisdictional Bases. 

The existence of federal jurisdiction may be alleged ,as resting 
on more than one base but proof of any  one base is  sufficient. The 
existence of multiple jurisdictional bases f o r  a n  offense does not 
increase the number of offenses committed. 

Cormnent 
This section clearly differentiates betwwn multiple criminnlity and 

multiple bases for federal prosecution. Under existing federal law, 
wl~ ic l~  dcFins mnny crimes in terms of the jurisdictional hnee, cq., 



using the mails to further :1 sclierne to defraud, the fact that there are 
multiple bases, e.g., multiple ninilingz eren to the same person, means 
that there are multiple crinles. This Code defines crimes in terms of 
the harmful conduct involved, e.g.. theft by deception. That there 
were t r o  mailings and three inteistate telephone calls in the course of 
one theft does not multiply the lmmful conduct. Note that  "multiple 
jurisdictional bases" includes both the occurrence of different kinds of 
bnses :~nd 1~pe:~ted occurrences of the same kind of base. 

9 206. Federal Jurisdiction Not Preemptive. 

The existence of federal jurisdiction over a n  offense shall not, 
in itself, prevent any state or  local government f rom exercising 
jurisdiction to enforce i ts  own laws applicable to the conduct in 
question. 

C'omnnnent 
llllile there are few  arc:^ i n  which the enactment of criminal lams 

by Congress results in fcd t~n l  occupation of tlle field. out of :In  b bun- 
dance of caution Congress in recent years Iias :lddecl prorisions to :r 
number of its criminal cnactnlents making it explicit that such a 
result is not intended. This section sets forth tliat proposition in a 
prorision of gene1111 applicability. But see a 708, barring prosecution 
by a state or local go\-crnment. i~fter the federal government has pros- 
ecuted the offense. 

$207. Discretionary Restraint in Exercise of Concurrent 
Jurisdiction. 

Notwithstanding the esistence of concurrent jurisdiction, fed- 
eral law enforcement agencies a r e  authorized to decline or dis- 
continue federal enforcement efforts whenever the  offense can 
effectively be prosecuted by nonfederal agencies and i t  appears 
that  there is no substantial Federal interest in fur ther  prosecution 
or  that  the offense primarily affects state, local or  foreign inter- 
ests. A substantial federal interest esists in the following cir- 
cumstances, among others: 

(a)  the offense is  serious and state or  local law enforcement 
is impeded by interstate aspects of the case; (b) federal en- 
forcement is believed to be necessary to vindicate federally- 
protected civil r ights;  (c) if federal jurisdiction exists under 
section 201(b), the offense is closely related to the underlying 
offense, as to  which there is a substantial federal interest; 
(d) an offense apparently limited in its impact is believed t o  be 
associated with organized criminal activities extending beyond 
state lines; (e) s ta te  or  local law enforcement has been so 
corrupted as to  undermine its effectiveness substantially. 



Where federal law enforcement efforts a r e  discontinued in 
deference to  state, local or  foreign prosecution, federal agencies 
are  directed to cooperate with state, local o r  foreign agencies, by 
providing them with evidence already gathered or  otherwise, to the 
extent tha t  this is practicable without prejudice to federal law 
enforcement. The Attorney General i s  authorized t o  promulgate 
additional guidelines for  the exercise of discretion in employing 
federal criminal jurisdiction. The presence o r  absence of a federal 
interest and any other question relating to  the esercise of the dis- 
cretion referred to in this section a re  for the prosecuting authori- 
ties alone and a r e  not litigable. 

This section affords Congress the opportmity to recognize explicitly 
and to have its say as to a principle basic to federal law enforcement.: 
that establishment of federal jllrisdiction by Congress does not mean 
that it must be esercised to its fullest extent. Although a policy state- 
ment sinlilnr to this section may be found in existing provisions dealing 
with violt~tors of federn1 Inws who are under 21 (18 U.S.C. $5001- 
tho United States Attorney may tlcfer to lord authorities, if they 
will take the offender and ''h mill be to the best interest of the United 
States and of the juvenile offender"). i t  is not customary for the 
Conpess to provide precatoq- guidelines for the exercise of federal 
jurisdiction. 

In some i n s t s n c ~  arbitrary limitations have been incorporated in 
the definition of the offense, e.g.. transporting across state lines stolen 
property valued a t  $5.000 or more (18 I1.S.C. 2314). I n  other in- 
stances. where such lines arc virtually impossible to dmft, the exef- 
cise of federal juriscliction is curbed+r. nt least. responsibility IS 
)inpointed--by re  tiring autl~orir,:~tion by the Attorney General 

6il11=1f before a fe 1 era1 prosecution can proceed. e.9.. fugitives from 
state prosecution (18 U.S.C. 5 1073), civil rights violations (18 U.S.C. 
$345). 
" ~ b & t  such statutory limitations, federnl jurisdiction is sometimes 
escrcised to an extent not nnticipnted when legal juriscliction mas 
established. For example, when bank robbery jurisdiction was ex- 
tended to all hanks insuring deposits with the FDIC. i t  was intended 
to permit federal aid in cases rrhere gangs moved from state-to-state 
robbing ,mall-town banks; today bank robbery is regarded as pri- 
marily a, federal crime, regardless of whether there are interstate 
aspects. While this section does not compel renssessment of pragmatic 
judgments such as the foregoing as to the primacy of the federal law 
enforcement effort in a particular area, it does invite reconsideration 
in terms of stated congressional policies, pennits deletion of arbi- 
trary lincs, such as the $5,000 minimum for the stolen property 
offense, and provides a basis of inquily in appropriation hearings as 
to the rationldity of tho allocation of fecleld lam enforcement 
appropriations 

See Working Papes ,  pp. 33, 51-62, 803-01, 009-11. 



5 208. Extraterritorial Jurisdiction. 

Except as otherwise expressly provided by s ta tute  o r  treaty, 
extraterritorial jurisdiction over an  offense exists when: 

(a) one of the  following is a victim or  intended victim of a 
crime of violence: the President of the United States, the 
President-elect, the Vice President, or, if there is no Vice 
President, the officer next in the order of succession to  the 
ofice of President of the United States, the Vice President- 
elect, or  any individual who is acting as President under the 
Constitution and laws of the  United States, a candidate-for 
President o r  Vice President o r  any  member o r  member- 
designate of the President's cabinet, or  a member of Congress, 
or  a federal judge ; 

(b) the offense is treason, or  is espionage or  sabotage by a 
national of the United States;  

(c) the  offense consists of a forgery or  counterfeiting, or 
a n  uttering of forged copies or counterfeits, of the  seals, cur- 
rency, instruments of credit, stamps, passports, o r  public docu- 
ments issued by the United States; or  perjury or  a false state- 
ment in a n  official proceeding of the United States;  or a false 
statement in a matter  within the jurisdiction of the govern- 
ment of the United States;  or  other f raud against the United 
States, or  theft  of property in which the United States has  an 
interest, or, if committed by a national o r  resident of the 
United States, any  other obstruction of o r  interference with a 
United States government function; 

(d) the accused participates outside the United States in 
a federal offense committed in whole o r  in par t  within the 
United States, o r  the offense constitutes an  attempt. solici- 
tation, o r  conspiracy to commit a federal offense within the 
United States;  

(e) the offense is a federal offense involving entry of persons 
or  property into the United States; 

( f )  the offense is committed by a federal public servant who 
is outside the territory of the United States because of his 
oficial duties o r  by a member of his household residing abroad 
or  by a person accompanying the military forces of the United 
States; 

(g) such jurisdiction is  provided by treaty;  o r  
(h) the offense is committed by o r  against a national of the 

United States outside the jurisdiction of any  nation. 



Although the issue of the extraterritorial applicability of the federal 
crinlinal law is one which does not arise frequently, the problems it 
generates when it does are serious. There has riel-er hen  :L clear and 
simple statement of the circ~unstances ~ulder which the federal gov- 
ernment will prosecute for crimes conmiitted abroad. btoreover, there 
are gaps which o d y  legislation can cover. 

Paragraphs (a) ,  (b)  and (c) of this section deal with protection 
of the federal .,goverllment and its instrumentalities. Paragraph (c) is 
consistent in ~ts breadth with the probable construction of U d e d  
States v. Borcnza?z. 960 U.S. 04 (1922). Paragraph (d) covers conduct 
outside the United States involved in commission or intended com- 
mission of crimes mitllin the United States. Para,mph (e) niakes 
federal sanctions av:dable against foreign breach of our l a m  011 the 
movement of persons and property over the borders. 

P a r l l p p h  ( f )  is n response to two Supreme Court cuscs holding 
that civ~lians accon~pmying the armed forces and former soldiers 
are not triable by court-martial. When the crime involves only Ameri- 
cans, the host nation may be reluctant to take action against the per- 
I~etmtor. Also, status of forces agreements often limit the jurisdiction 
of a host nation over United States personnel. This paragrap11 also 
closes a gap in jurisdiction with regard to diplomatic personnel, who 
have iml~luriity in the host country and ~ e t  cannot be prosecuted in 
the United States for acts abroad. Paragraph ( f )  covers those people 
abroad for whom the federal governmellt is responsible, as well as 
members of their households who are :lGrond to be with them. Federal 
"public swvant," under $ 109, includrs melribers of the armed forces. 
The notion of who ":xcco~npanies" Anierican military forces abroad is 
well est&lisliecl in military law. 

Paragraph (g )  incorporates d l  j nrisdiction a s  provided by treaty. 
Parapaph  (11) covers crimes by or against n:~tionals outsiclo the juris- 
cliction of any nation, e.g., in Antarctica or on the moon, subject. as 
proJided in the opening clause of the section: to the p r o r i s ~ o ~ ~ s  of 
other st:xt utes or. treaties. 

See Working Papers, pp. 33,60-76,424. 506. 

$209. Assimilated Offenses. 
(1) When Assimilated. A person is  guilty of a federal offense 

if he  engages in conduct within an  enclave which, if engaged in 
within the jurisdiction of the state or  local government in which 
the enclave is located, would be punishable as a n  offense under 
the state or local law then in force, except tha t  this section does 
not apply when federal law penalizes or  immunizes the conduct. 
Conduct is immunized within the meaning of this subsection if, 
having regard to federal legislation a s  to  the conduct constituting 
the type of offense and the failure of Congress to penalize the 
specific conduct in question, it may be inferred that  Congress did 
not intend to  extend penal sanctions to such conduct. 



(2) Grading. If the masin~um confinement authorized by tlie 
state o r  local law exceeds 30 days, the assimilated offense is a 
Class A misdemeanor; if such confinement i s  30 days or  less, a 
Class B misdemeanor; if there is no such confinement, a n  infrac- 
tion. Notwithstanding the classification here provided, the term of 
imprisonment o r  fine imposed shall not exceed the  maximum 
authorized by the s ta te  or  local law, and the offense shall not be 
deemed a crime if the state or  local law provides tha t  i t  is not a 
crime. 

(3) "Enclave" Defined. In  this section "enclave" means a place 
in the special maritime and territorial jurisdiction of the United 
States. 

Comment 
This section mould replace 18 U.S.C. $13. The niajor change i t  would 

etfect would be to limit the grading for assimilated crimes to Class A 
misdemeanors. The policy espresed, which is similar to that of $3006 
(no crime outside of Title 18 is more than a Class A misdemeanor), is 
that serious federal consequences should occur only in response to con- 
duct d i i ch  is o n t l a ~ e d  following legislative consideration by those 
comniittees in  Congress cspertise in penal legislation. The linii- 
tation is justified hi  the context of tllis Code. which attempts to defilic 
all serious crimes, including those whose principtil i~iciderice is li~iiitcd 
to fedr~.nl enclaves. I\Tit.h IL I I I O I * ~  coniprehcnsi\-c federal law app1icnl)lc 
to enclnves, i t  is prudent to minimize the consequences of the mholes:ile 
purcliase of not only the grossly disparate esisting state laws and 
penalties, but also those wliicli n i q  be enacted by state legislatures in 
the future. See, e.3.. the cupit:il crime of grave d e ~ t r a t i o n  (Georgia). 

Tho lmrderr thus shifts to tlie proponent. of an? specific felony not 
included in the Code to :~tld it rather than to  laly on zls~iniilation. 
Otfenscs wliicli :ire ~ ~ ~ i l l l i l i l t ~ d  be~on10 federal offmses m d ,  since they 
are 1)rosecutcd in f d e r : ~ l  cwurts, are govenicd by fecleral rules o l  
lmcedu~r .  

There are state olfmses, so~netimes heavily penalized, vhich are not 
now defined in federal law and which are not inclucted in the proposed 
Cde.  Two, bigamy a d  incest, d e h e  unlamfid relationships. A third, 
abortion, is highly controversial, and the law is in p u t  flus. The prin- 
cipal federlll concern is t h t  federal enclaves do riot become havens for 
such conduct mhen outlawed by the surrounding state. The misde- 
meanor penalty should pro~.ide suficient deterrence for this purpose. 

Sro Working Papers, pp. 33, 77-103: 867-60, 87'3, 98748. 

8 210. Special Maritime and Territorial Jurisdiction. Defined. 

"Special maritime and territorial jurisdiction of the United 
States" means: 

( a )  the high seas, any other waters within the  admiralty 
and maritime jurisdiction of the United States and out of the 



jurisdiction of any particular state, and any  vessel belonging 
in whole o r  in part  to the United States o r  a n y  citizen thereof, 
or  to  any corporation created by or  under the laws of the United 
States, or  of any s ta te  o r  local government thereof, when such 
vessel i s  within the admiralty and maritime jurisdiction of 
the United States, and out of the jurisdiction of any  particular 
s ta te  ; 

(b) any  vessel registered, licensed, o r  enrolled under the 
laws of the United States, and being on a voyage upon the 
waters of any  of the Great Lakes or a n y  of the waters 
connecting them, o r  upon the Saint Lawrence River where the 
same constitutes the International Boundary Line; 

(c) any  lands reserved o r  acquired fo r  the use of the  United 
States, and under the exclusive o r  concurrent jurisdiction 
thereof; o r  any  place purchased o r  otherwise acquired by the 
United States by consent of the legislature of the state in which 
the same shall be, for  the erection of a fort, magazine, arsenal, 
dockyard, o r  other needful building; 

(d)  any unorganized territory o r  possession of the United 
States;  

(e) any island, rock, or  key containing deposits of guano, 
which may, a t  the discretion of the  President, be considered 
a s  appertaining to the United States; 

( f )  any aircraft  o r  spacecraft belonging in whole or  in part 
to  the United States, or  any citizen thereof, o r  to any corpora- 
tion created by or  under the law of the United States, or any 
s ta te  o r  local government thereof, while such aircraft  is in 
flight over the high seas, o r  over any other waters within the 
admiralty and maritime jurisdiction of the United States and 
out of the jurisdiction of any particular state, o r  while such 
spacecraft i s  in flight; and 

(g) any aircraft  within the special aircraft  jurisdiction of 
the United States as defined in 49 U.S.C. $1301(32); 

Co7nm.e n t  
This definition is taken primarily from 18 U.S.C. 5 7. Paragraph (d)  

applies Code offenses to federal territories where there :Ire no local 
hws, thus achieving the same result 'as 48 U.S.C. 5 6Un, which pro- 
vides that a crime committed on such place shall be deemed to lmve 
been committed on board a tTnited States ship. Paragraph (g) brings 
t.he jurisdict.ion of 49 U.S.C. 8 1472(i), ( j )  and (k) into the Code. I t  
reflects tho latest revision implementing the Convention on Oflenses 
and Cert:~in Other Acts Committed on Board Aircraft enacted as 
P.1,. 9 1 4 9  on October 14: 1970. 



5 211. Special Limited Jurisdiction. 

(1) Indian Country. Federal jurisdiction over offenses com- 
mitted in Indian country exists as provided in  25 U.S.C. § 212. 

(2) Canal Zone. This Code is applicable in the  Canal Zone as 
provided in the  Canal Zone Code. It is also applicable, as there 
provided, t o  the  corridor over which the United States exercises 
jurisdiction pursuant to  the provisions of Article IX of the Gen- 
eral Treaty of Friendship and Cooperation between the  United 
States of America and the Republic of Panama, signed March 2, 
1936, to the extent tha t  such application to  the  corridor is consist- 
ent  with the nature of the rights of the United States in the  cor- 
ridor a s  provided by treaty. 

Title 18 presently contains provisions prescribing federal criminal 
jurisdiction in Indian country and the Canal Zone. It is intended thnt 
the bill enacting the Code will contain sections which adapt those ro- 
visions to t.he new Code; b i ~ t  they mill not be included in the 'ode 
itself. 

e 
The scope of Indian country jurisdiction appears to change period- 

ically, depending upon the desires of particular tribes and complex 
relationships with the states. Moreover, appropriate reform of such 
jurisdictional provisions cornpsel~cnds more than criminal law reform, 
including such questions as "who is an Indian?" Accordingly i t  is 
recommended that the jurisdictional provisions be returned to Title 
25, where t.hey were lomted prior to the 1948 revision, with appropri- 
ate reference thereto in the Code. 

Thc Canal Zone, like tho District ~f Columbia, has its own Criminal 
Code, enacted by the Congress. The extent to which those by juris- 
dictions wi l l  be relying on Title 1s provisions need not be providecl in 
the Code itself. Subsection (2) even as  presented here is probably 
superfluous, if tho appropriate amendments are made to the Canal 
Zone Code. 

§ 212. Piracy As Jurisdictional Base. 

For the purposes of section 201 (1) the offense is within piracy 
jurisdiction if i t  is committed for  private ends by the crew or  the 
passengers of a private ship o r  a private aircraft,  o r  committed 
by the crew of a warship or  government ship or  government air- 
craft  whose crew has  mutinied and taken control of the ship or  
aircraft, and is directed : 

(a)  on or  over the high seas, against another ship or  aircraft 
or agsinst persons or  property on board another ship or  air- 
craft  ; or 



(b) against a ship, aircraft, persons or  p r o p e m  in a place 
outside the jurisdiction of any nation o r  government. 

"High seas" means a l l  parts  of the sea tha t  a re  not  included in 
the territorial sea or  in the internal waters of any nation or  
government. 

Comrment 
This section dexribes the circumstances which establish federal 

jurisdiction over crimes because they constitute piracy. Tho definition 
has been derived from the Convention on the High Seas adopted by the 
United Nat.ions Conference on the Law of the Sea, ratified by the 
United States Senato in 1960. See Working Papers, pp. 50S06. 

219. Definitions fo r  Chapter 2. 

I n  this Chapter : 
(a) "interstate commerce" means commerce between one 

state, as defined in section 109, and another state;  
(b) "foreign commerce" means commerce with a foreign 

country ; 
(c) "President-elect" and "Vice President-elect" mean such 

persons as a r e  the apparently successful candidates for  the  
offices of President and Vice President, respectively, as ascer- 
tained f rom the results of the general elections held to  deter- 
mine the electors of President and Vice President in accord- 
ance with 3 U.S.C. §§ 1,2;  

(d) "national credit institution" means a member bank of the 
Federal Reserve System; a bank, banking association, land 
bank, intermediate credit bank, bank fo r  cooperatives, pro- 
duction credit association, land bank association, mortgage 
association, t rus t  company, savings bank, or  other banking in- 
stitution organized o r  operating under the  laws of the United 
Slates;  a bank the deposits of which a re  insured by the Federal 
Deposit Insurance Corporation; a Federal Savings and Loan 
Association; an "insured institution" a s  defined in 12 U.S.C. 
5 1724; and a "Federal Credit Union" as defined in 12 U.S.C. 
§ 1752. 

Comment 
The definitions of interstate and foreign commerce are from 18 

U.S.C. 5 10; the clefinitions of President-elect auci Vice President-elect 
are from 18 U.S.C. § 1751(f) ; and the delinition of national credit 
institution is substantially from 18 U.S.C. 5 '3113. For other commonly- 
used terms, see General Definitions in $109. Note that "state" in the 
definition of interstate commerce, by virtue of W 109(ak), includes the 
District of Columbia, Puerto Rim, and the territories and possessions 
of the United States. 



Chapter 3. Basis of Criminal Liability; 
Culpability; Causation 

5 301. Basis of Liability for  Offenses. 

(1) Conduct. A person commits a n  offense only if he engages 
in  conduct, including a n  act, a n  omission, o r  possession, in viola- 
tion of a s ta tute  which provides tha t  the conduct is a n  offense. 

(2) Omissions. A person who omits to perform an  act  does not 
commit a n  offense unless he has  a legal duty to perform the act. 

(3) Publication Required. A person does not commit a n  offense 
if he engages in  conduct in violation only of a s ta tute  o r  regula- 
tion thereunder that  has  not been published. 

Federal criminal lam does not, st present, contain statutes statin 
basic conditions of liability. C h p t e r  3 mould make the treatment an 
understanding of these issues clear and uniform. 

8 
Sub,wtion (1) states the minimum condition of criminal liability: 

a person must engage in conduct: that he has a certain status or that 
certain circumstances exist will not render him criminally liable. Con- 
duct includes omissions and possessions. The issue of the roluntariness 
of the conduct, i.e., -whether or not i t  is conscious and the of 
determination or effort, is not dealt with explicitly in this subsection 
because, while doing so would have limited utility, i t  mould raise the 
possibility of evasion of limitations placed on defenses such as intosi- 
cation and mental illness through in uiries as to roluntariness. 

Subsection (2) restates present fe 3 era1 law: a person is not liable 
for an omission unless he has n duty to act. 

Subsection (3)  constitutes the basic prohibition against secret 
criminal lam.  

See Working Papers, pp. 106-18 and 361. 

$302 Requirements of Culpability. 

(1) Kinds of Culpability. A person engages in conduct: 
(a) "intentionally" if, when he engages in the  conduct, it is 

his purpose to  do so;  
(b) "knowingly" if, when he engages in the  conduct, he 

knows or  has  a firm belief unaccompanied by substantial doubt 
tha t  he  is doing so, whether or not it is his purpose to  do so; 

(c) "recklessly" if he engages in the conduct in conscious 
and clearly unjustifiable disregard of a substantial likelihood 
of the existence of the relevant facts o r  risks, such disregard 
involving a gross deviation from acceptable standards of con- 



duct, except that, a s  provided in section 502, awareness of the 
risk is not required where its absence is due to voluntary 
intoxication ; 

(d) "negligently" if he engages in the conduct in unreason- 
able disregard of a substantial likelihood of the existence of 
the relevant facts or risks, such disregard involving a gross 
deviation from acceptable standards of conduct; and 

(e) "willfully" if he engages in the conduct intentionally, 
knowingly, or recklessly. 

(2) Where Culpability Not Specified. If a statute or  regulation 
thereunder defining a crime does not specify any culpability and 
does not provide explicitly that a person may be guilty without 
culpability, the cnlpabillty that is required is willfully. Except as 
otherwise expressly provided or unless the context otherwise re- 
quires, if a statute provides that conduct is an infraction without 
including a requirement of culpability, no culpability is required. 

(3) Factors to Which Requirement of Culpability Applies. 
(a) Except as otherwise expressly provided, where culpa- 

bility is required, that kind of culpability is required with re- 
spect to every element of the conduct and to those attendant 
circumstances specified in the definition of the offense, except 
that where the required culpability is "intentionally," the 
culpability required as  to an attendant circumstance is 
"know-ingl y." 

(b) Except as otherwise expressly provided, if conduct is 
a n  offense if it causes a particular result, the required kind of 
culpability is required with respect to the result. 

(c) Except as  otherwise expressly provided, culpability is 
not required with respect to any fact which is solely a basis for 
federal jurisdiction or for grading. 

(d) Except a s  otherwise expressly provided, culpability is 
not required with respect to facts which establish that a 
defense does not exist, if the defense is defined in P a r t  A of this 
Code or Chapter 10; otherwise the least kind of culpability 
required for  the offense is required with respect to such facts. 

(e) A factor a s  to which it is expressly stated that it must 
"in fact" exist is a factor for which culpability is not required. 

(4) Specified Culpability Requirement Satisfied by Higher 
Culpability. If conduct is an offense if a person engages in it 
negligently, the conduct is an  offense also if a person engages in i t  
intentionally, knowingly, or recklessly. If conduct is a n  offense if 
a person engages in it recklessly, the conduct is an offense also if 
a person engages in i t  intentionally or knowingly. If conduct is a n  



offense if a person engages in it knowingly, the conduct is an 
offense also if a person engages in it intentionally. 

(5) No Requirement of Awareness that Conduct is Criminal. 
Culpability is not required as to the fact that conduct is an offense, 
except as otherwise expressly provided in a provision outside this 
Code. 

Commelzt 
There is, at present, no general federal statute setting forth the 

circumstances under which proof of culpability is required. There 
is no pattern or rationale for the many different and often elastic 
xords used in designating culp~bility. This section defines the kinds 
of culpability and establishes the general rules gorerning what kind 
of, and when, culp b'l' is required. 

Subsection (1) a sets I ?  orth the four possible culpable mental states 
recognized in the Code. "Intentionally" imports purpose. When a 
special motive (specific intent) is required, the offense will be defined 
as conduct &'with illtent to.'' "I<nowingly" is distinguished from "in- 
tentionally," to differentiate betmeen the man who n-ills and one who is 
merely xilling. It is distinguished from "reclilessl~" by the phrase 
"unaccompanied by substantial doubt.'' "Reckless y?' requires con- 
scious and unjustifiable disregard. The ".gross deviation" phrase of 
subsection (1) (c) makes clear that crim~nal reck1essne.s~ is not the 
same as the recklessness which incurs tort liability. Subsection (1) (d) 
uses the term "unreasonable" to make clear that the criminally negli- 
gent. person need not be coi~scious of the likelihood that he is enga,omg 
in tho prohibited conduct; a negligent failure to be aware is sufficient. 
The "negligence" contemplated for criminal liability also differs from 
the tort standard insofar as a '*gros de~iation" from acceptable be- 
havior is required. "Willfully" is dehned to encompass the three higher 
kinds of culpability, and thus has a meaning clearly different from its 
variable and uncertain meaning in existing lam. 

Codification of these concepts, heretofore found in judicial opinions 
and judges' instructions to juries, has been essayed ni th  an economy 
of language. It is expected that, as with other difficult legal concepts, 
such as 'kasonable doubt?' and "criminal negligence" under prevail- 
ing lax, they will continue to be translated to juries in laymen's terms 
and not transmitted in Aaec v e ~ b a .  A substantial body of opinion in the 
C'ommission has serious reservations about the introduct~on into fed- 
eral jurisprudence of the highly refined scheme of mental culpability 
here proposed. It is not that clear that i t  can be satisfactorily trans- 
lated into intelligible jury instructions or that i t  is susceptible of proof 
given present limitations on sources of eridence. Indeed, i t  can be 
argued that such a scheme might lead over the long run to pressures to 
obtain evidence of culpability in fashions not now thought lawful. See 
Esmein, History of ContinentaZ Criminal Procedure App. B, pp. 626- 
27 (1913). Absent such proof, the scheme might tend to undermine the 
proposed grading of offenses, e.g., homicide (gg 1601-08). 

On the other hand, recent experience with similar arrays of culpa- 
bility definitions in modern state codes has not. led to any substantial 
difficulties. 



Subsection (2) notonly pernlitseconomy indraf t '  buta lsohas  
the etfect of requiring an espress stutement if strict lia "% ility is being 
imposed or if crin~inal negligence is to suffice for a crime. For infmc- 
tions the issue of culpability 1s eliminated since they are not punishable 
by ixnprisonment. 

Application of the requirement of culpability to the various factors 
which the prosecution must prore I~eyond a reasonable doubt is set 
forth in subsection (3). Subsection (3) (b )  changes the doctrine of 
"transferred intent," so that one will not bo gullty of intentional 
nssanlt of R if he intends to injure A but misses. (He would be guilty 
of reckless assault of B and attempted assmlt of A ) .  As to subsection 
(3) (c)  , see comment to a similar provision in a 204, szipra. 

Grading factors as well as j~uisdiction do not generally require 
culpability. I f  this rule were applied across the board i t  would 1)e the 
equivalent of the much criticized proposition that a mistake of fact is 
no defense mdess the conduct wouid hare been wholly innocent under 
defendantj's nJ~~pprehension of the circumstmlces. However, this Code 
does not, adopt such an inflesible position; it explicitly provides, where 
:~ppropriate, that defenclant must h:we been aware of particular aggrct- 
rxting circumstances. See, e.g., the discriminations made in 5 1411 (2) 
(smuqgling) ; $1711(2) (a) (burglary). 

With respect to defenses, culpability is  or is not required, depending 
on the nature of the defense. As to i lefmss  set forth in the provisions 
of general applicability (Part A and Chapter lo ) ,  which the prosecu- 
tion has the burden of proving the nonexistence of s defense once it 
11% satisfactorily been r:tisecl, e.g., it must prom that the dcfendant 
was not suffering Pronl mental disease or defect if that is claimed 
under $503. it does not have to prove that clefendant was cu1pnl)le as 
to the nonexistence of the defense. e.g., that he knew he was not snffer- 
ing from mental disease or defect. (Section 608-Excuse-contains a 
pro~ision dealing ~ i t h  defendant's mistaken belief in the justific a t- lon 
and excuse defenses). As to defenses included in the definitions of spe- 
cific offenses, culpability is required unless the reverse is expressly 
proviclecl. For  "affirmative" defenses, see 5 303. 

As n device for avoiding ambiguity as to whether culpability is re- 
quired as to certain factors, subsecSion 3 ( e )  provides for use of the 
phrnse "in fact.:: 

Subsection (4) provides that a lower kind of culpability includes 
all higher kinds. 

Subsection (5) operates in two distinct situntions. First, it obviates 
any contention that the defendant must know that his behavior is 
criminal. Second, i t  deals with those instances in the Code where @lilt 
of one offense depends upon lmovledge that another offense is being or 
has been committed, e.g.. facilitating comission of a felony ($ 1002) ; 
cf. F -101 (accon~plice : "with intent that an oflense be committecl"). I n  
such cases i t  is sufiicient that the defendant know of the relevant be- 
havior, whether or not he knows i t  is criminal. For those specific cir- 
cumstances under ~ h i c h  mistake of lam is a defense, see $ 609. 

See Working Papers. pp. 11845, 149-52, 262, 409, 540, 910-20, 
9.3445, 034-35. 



5 303. Mistake of Fact  in Affirmative Defenses. 

Except a s  otherwise expressly provided, a mistaken belief that  
the facts which constitute a n  affirmative defense exist is not a 
defense. 

C'antm~ent 
The dist.inguishing of defenses according to whether the prose- 

cution or defendant has the burden of proof, as provided in $103. Ii'w 
resulted in a line beheen then1 in the Code wllich permits prorision 
of general rules as to the culpttbility rquirements, Section 30.2(3) ( d )  
deds wit.h the general culpability rules with respect to  "defenses," 
i ~ l ~ c l ~  tho prosecution must dispro\-e beyond a reasonable doubt. This 
,-tion deals with the gensral culpability rule for "ailirmatire de- 
fenses," which the dofer~se must establish by n preponderance of the 
ericlence. Most of the defenses in the "nffirmatiw defense" category in 
this C d e  are of such :L nature that a 111ist~Zken belief in their eslstmce 
should not be exculpating, e.g., renunciation and withdrawal with 
respect to inchmte offenses (8  1005) ; and that is stated as the general 
rule. Where e~cept~ions are warranted, they are expmsl;v provided for 
in the definition of the affirmative defense. See, e.g., $ 1321(8) (b)  
(tampering ~ < t h  witimses) . 

5 304. Ignorance or  Mistake Negating Culpability. 

A person does not commit a n  offense if when he engages in con- 
duct he is  ignorant or  mistaken about a matter of fact  or law and 
the ignorance o r  mistake negates the kind of culpability required 
for  commission of the offense. 

Comment 
This section stntes the obvioas fact that if a mistake negates the 

culpability n-hich is required, a person does not commit an offense. 
That is, if a man thinks he is shooting a deer, but i t  is  really a man, 
110 is not guilty of intentional murder. (Of course., if he was reckless, 
11e might be  milt^ of manslaughter.) The m~stake must negate 
culpabilitr: that he thought he mas shootinr u roman vlwn the ohicct 
was R nlan is irrelevant. Although the section may be unnecessary from 
the point of vieii- of strict logic, it is included s a convenient cross- 
reference for those accwtomecl to regarding mist:~ke as an issue dis- 
tinct from the culpability requirements in the definition of the offense. 
See TTorking Papers, pp. 135-36, 885. 

305. Causal Relationship Between Conduct and Result. 

Causation may be found where the result would not ha re  oc- 
curred but for  the conduct of the accused operating either alone or 
concurrently with another cause. unless  the  concurrent cause 
was clearly suficient to produce the resuit and the coliduci of 
the accused clearly insufficient. 



Contment 
Rules governing causation hare never been specified in federal crim- 

inal statutes. The major problem in enunciztin such rules is presented 
by situations in which two or more factors 'tausen the result. This 
section is a modified "but for" test nith a proviso that excludes those 
situations in which the concurrent cause vas clearly sufficient to ro- 
duce the result and the accused's conduct clearly i ndc ien t .  ,in a f' ter- 
native approach mould be to hare no specific provision on causation, 
leaving the matbr to judge-made law. While this section may not be 
useful in all cases where causation must be explained, it is intended to 
be an aid to uniformity and clarificntion whenever it does apply. "But 
for" is a minimal re uirement for guilt; and resolvin that question 

'$ permits focusing on t e more important issue of cdpa  ility as to tho 
result caused. See W o r h g  Papers, pp. 14348. 

% 



Chapter 4. Complicity 

fj 401. Accomplices. 

(1) Liability Defined. A person may be convicted of an offense 
based upon the conduct of another person when: 

(a) acting with the kind of culpability required for the 
offense, he causes the other to engage in such conduct; or 

(b) with intent that a n  offense be committed, he commands, 
induces, procures, or aids the other to commit i t  or, having a 
legal duty to prevent its commission, he fails to make proper 
effort to do so; or 

(c) he is a co-conspirator and his association with the offense 
meets the requirements of either of the other paragraphs of 
this subsection. 

A person is not liable under this subsection for the conduct of 
another person when he is either expressly or by implication made 
not accountable for such conduct by the statute defining the 
offense or related provisions, because he is a victim of the offense 
or otherwise. 

(2) Defenses Precluded. Except a s  otherwise provided, in any 
prosecution in which the liability of the defendant is based upon 
the conduct of another person, it is no defense that: 

(a) the defendant does not belong to the class of persons 
who, because of their official status or other capacity or char- 
acteristic, a re  by definition of the offense the only persons 
capable of directly committing it ; or 

(b) the person for whose conduct the defendant is being 
held liable has been acquitted, has not been prosecuted or con- 
victed or has been convicted of a different offense, or  is im- 
mune from prosecution, or is otherwise not subject to justice. 

Conament 

This section is basically a restatement of 18 U.S.C. 5 2 with modifi- 
cations to  codify or  alter case law. The  pro osed language is sub- 
stantially similar to tha t  used in a number o $' recent state revisions. 
Subsection (I) (a)  sets forth the circ.umst?nces under which liability 
for  causing the conduct of another will att,wh and clarifies 18 
U.S.C. fj 2(b).  Subsection (1) (b)  must be examined in connection 
with 8 1002 (Criminal Facilitation). Accomplice liability is limited 
to s person who aids anotller with intent that  the other commit an 
offense; aiding with knozoledqe that  the person aided intends to com- 
mit R crime is punishable, i f  at all. a s  the l e se r  offense of fncilitntion. 
This subsection also states explicitly that  breach of a legal dutv to 



revent the comnlission of an offense mill produce liability therefor. 
!hxmtion (I) (o) rejects the doctrine of P i d e ~ t o n  v. Unzled St&%, 
328 U.S. 640 (1916), that mere membership in a conspiracy creates 
criminal liability for all specific offenses committed in fu r t l l e~nce  of 
tho conspiracy. Of. $1004. 

Subsection (2) codif es existing case lam. See 1002(2). 1004(4) 
for similar provisions with respect to crirmnal facil~tatiorl and 
consnirncv. 

S& working Papers, pp. 153-59, 187-88, 462, 670, 76445, 1191, 
11 04. 

§ 402. Corporate Criminal Liability. 

(1) Liability Defined. A corporation may be convicted of: 
(a) any  offense committed by a n  agent of the corporation 

within the scope of his employment on the basis of conduct 
authorized, requested or  commanded, by a n y  of the following 
or  a combination of them : 

[(a) any offense committed in furtherance of its affairs on 
the  basis of conduct done, authorized, requested, commanded, 
ratified o r  recklessly tolerated in violation of a duty to main- 
tain effective supervision of corporate affairs, by any  of the 
following o r  a combination of them :] 

(i) the  board of directors; 
(ii) a n  executive officer o r  any  other agent in a position 

of comparable authority with respect to  the formulation of 
corporate policy o r  the supervision in a managerial capacity 
of subordinate employees ; 

(iii) a n y  person, whether o r  not an  officer of the corpora- 
tion, who controls the corporation or  i s  responsibly involved 
in forming i ts  policy: 

(iv) a n y  other person for  whose act  o r  omission the 
s ta tute  defining the offense provides corporate responsi- 
bility fo r  offenses; 

(b) any  offense consisting of a n  omission to  discharge a 
specific duty of affirmative conduct imposed on corporations 
by law ; 

(c) any  misdemeanor committed by an  agent of the corpo- 
ration within the scope of his employment; o r  

(d) a n y  offense for  which an  individual may be convicted 
without proof of culpability, committed by an  agent of the 
corporation within the scope of his employment. 

(2) Defense Precluded. It is no defense tha t  a n  individual 
upon whose conduct liability of the corporation fo r  a n  offense is 
based has been acquitted, has not been prosecuted o r  convicted 



or has  been convicted of a different offense, or  is immune from 
prosecution, o r  i s  otherwise not subject to justice. 

This section sets forth those circumstances under which a corpom- 
tion becomes liable for off'enses committed b its agents For  felonies, 
the prosecution must prove involvement o f management, an act or 
omission b a person as to whom the statute defmin the offenss pro- 
videa liab$ity, or an omission when a duty of 4 nnative conduct 
is imposed on corporations by l w .  Liability for misdemeanors and 
noncdpable offenses also rises from the conduct of any agent of the 
corporation who commits the offense within the scope of his 
employment. 

Subsection (1) (a)  in cffmt identifies the persons in management 
whose complicity is required before the corporation may be convicted 
of a felony. It is premised on the view that vicarious liability of cor- 
porations should be close to ordinary accomplice liability. Eri- 
dentiaq considerations peculiar to corporate conduct should not lead 
to the adoption of substnntially different standards of substantive 
liability. When such persons are involved, the offense must hare been 
committed within the scope of the agent's employment, rather than 
only in furtherance of t!ho corpora.tion's affairs, and actual complicity 
of management is mquired, rather than ratification of the agent's 
conduct or reckless toleration of the conduct in violation of a duty to 
maintain effective supervision of cor orake affairs. The broader base 
for linbilit set forth in the bracket alternative reflects the view of iL 3 
some mem rs of the Conimission that the criminal liability of cor- 
porations poses issues quite different from ordinary accomplice liabil- 
ity of individuals. The diffusion of responsibilities necessitates more 
flexible attribution of crinlinality to artifical entities not subject to 
gmve penalties like imprisonment. 

Sea Working Papers, pp. 164,167-73,180-81,188403,201-08. 

$403. Individual Accountability f o r  Conduct on Behalf of 
Organizations. 

(1) Conduct on Behalf of Organization. A person is legally 
accountable fo r  a n y  conduct he performs o r  causes to  be per- 
formed in the name of an  organization or  in i t s  behalf to the same 
extent as if the conduct were performed in his own name or  behalf. 

(2) Omission. Except as otherwise expressly provided, when- 
ever a duty to act  i s  imposed upon an organization by a statute 
or  regulation thereunder, any  agent of the organization having 
primary responsibility for the  subject matter of the duty  is legally 
accountable f o r  a n  omission to  perform the  required act  to  the 
same extent as if the duty were imposed directly upon himself. 

(3) Accomplice of Organization. When a n  individual is con- 
victed of a n  offense as a n  accomplice of an  organization, he  is snb- 



ject to the sentence authorized when a natural person is convicted 
of that offense. 

(4) Default in Supervision. A person responsible for supervis- 
ing relevant activities of an organization is guilty of an offense if 
he manifests his assent to the commission of an  offense for which 
the organization may be convicted by his willful default in super- 
vision within the range of that responsibility which contributes 
to the occurrence of that offense. Conviction under this subsec- 
tion shall be of an offense of the same class a s  the offense for which 
the organization may be convicted, except that if the latter offense 
is a felony, conviction under this subsection shall be for a Class A 
misdemeanor. 

This section deals with the liability of agents of an organization. 
I t  makes explicit the rule that the human perpetrator is not absolved 
by the fact that an organization is liable for the offense. It also imposes 
liability upon agents for omissions to perform acts required for orga- 
nizations and for nmnifssting assent to  the criminal conduct by default 
in supervision which contributes to the occurrence of an offensa See 
Working Papers, pp. 166,176-88,193-203,209-13. 

fj 409. General Provisions for Chapter 4. 

(1) Definitions. In  this Chapter : 
(a) "organization" means any legal entity, whether or not 

organized as a corporation or unincorporated association, but 
does not include an entity organized as or  by a governmental 
agency for the execution of a governmental program; 

(b) "agent" means any partner, director, officer, servant, 
employee, or other person authorized to act in behalf of an 
organization. 

(2) Unincorporated Associations. Nothing in this Chapter 
shall limit or extend the criminal liability of an  unincorporated 
association. 

Governments are excluded from the definition of "organization" 
and hence from liability for offenses under this Chapter. Even if 
s t a h  are exempted, there are considemtions *hidl may a l l  for 
changing the definition, in the opinion of some Conunissioncrs, to 
make municipalities and state adrninistrntive agencies anlendable to 
federal prosecution, particularly in areas such as enrirormlental pol- 
lution and civil rights. If  this change is made, 8 3502, dealing with 
disqualifying conricted organization officials from holding regulzr 
positions, mould probably have to be modified to preclude federal re- 



moval or disqualification of state or local o5cials. Liability of un- 
incorporW associations is left to specific statutory provisions and 
judicial development. See Working Papers, pp. 165, 175-76. 



Cha ter 5. Responsibility Defenses : Juveniles ; 
fntoxication; Mental Disease or  Defect 

5 501. Juveniles. 

A prosecution of any  person as a n  adult  shall be barred if the 
offense was committed: 

(a)  when he was less than fifteen years old in any case, or  
when he was less than sixteen years old in the case of offenses 
other than murder, aggravated assault, rape and  aggravated 
involuntary sodomy; or  

(b) when he was less than eighteen years old unless trial as 
an  adult  i s  ordered by the district court to promote justice. 

This section substantially codifies existing federal practice, except 
that i t  lowers the critical age to 15 for serious crimes against persons. 
Although the listed offenses have been selected on the basis of their 
involving crimes against persons, they would extend to certain property 
crimes as n-ell, e.g., CIS A robbery, because those crimes involve ag- 
gravated ass idt .  TJnder 18 E.S.C. 5 5039 a, child of any age must be 
tried as an adult if the Attorney General so directs, if the child has 
committed a crime p~mishable by death or life imprisonment, or if he 
refuses to consent to prosecution as a juvenile. I n  recent years, how- 
ever, no child under 16 has been prosecuted as an adult. 

Being under ago is denonhated a bar; the prosecution need not in- 
troduce any evidence as to a defendant's age unless the issue has been 
raised. By ~naking lack of age a bar, the question of  hen the issue 
is to be decided is left to proceduml provisions. 

This section rcquires conforming anlentlments to existing pro-i-i- 
sions dmling wit11 jul-enile procedure now set forth in 18 U.S.C. 
$5  5031-33. 

See Working Papers, pp. 217-22. 

8 503. Intosicat ion. 
(1) Defense Precluded. Except as provided in subsection (3), 

intoxication is  not a defense to a criminal charge. Intoxication 
does not, in itself, constitute mental disease within the meaning of 
section 503. Evidence of intoxication is admissible whenever i t  is 
relevant to negate or  to establish an  element of the  offense 
charged. 

(2) Recklessness. A person is reckless with respect to a n  ele- 
ment of a n  offense even though his disregard thereof is not con- 



scious, if his not being conscious thereof is  due to self-induced 
intosication. 

(3) When a Defense. Intoxication which (a)  is not self-in- 
duced, or  (b) if self-induced, is grossly escessive in degree, given 
the amount of the  intoxicant, to which the actor does not know 
he is  susceptible. is a n  affirmative defense if by reason of such 
intoxication the  actor a t  the time of his conduct lacked substan- 
tial capacity either to appreciate its criminality or  to  conform his 
conduct to the requirements of law. 

(1) Definitions. I n  this  section : 

(a)  "intoxication" means a disturbance of mental or physical 
capacities resulting from the introduction cf alcohol, drugs or  
other substances into the body; 

(b) "self-induced intoxication" means intoxication caused 
by substances which the actor knowingly introduces into his 
body, the tendency of which to cause intoxication he knows o r  
ought to know, unless he introduces them pursuant to medical 
advice or  under such circumstances a s  would otherwise afford 
a defense to a charge of crime. 

Comment 

This section largely coclifies existing law as to when or whether 
intoxication is a defense to a criminal charge. Subsection (1) st:~tes 
the general rule that intoxication is no defense, but that evidence of it. 
is aclrriissible to the estent that it negates or establishes an elenlent of 
the offense. Subsection (2) parallels existing law and some recent 
state revisions in providing that where recklessness. i.e., disregard of a 
risk, is the standard of culpbility for a crime, lack of a\\-areness of the 
risk because of self-induced intoxication cloes not negate culpability. 
Su lm~t~ ion  (3) cienonlii~ntcs two forms of intosic:ltion which nre 
afIinntrtire defenses. 

An alternative to this section preferred by some members of tlin 
Con~missioii is as follows: 'LIntouication is a defense to the criminal 
charge only if it negates the culpability required as an element of the 
offense charged. In any prosecution for an  offense, evidence of intos- 
ication of the defendant rnay be admitted wl~enever it is  relevant to 
negnto the culpability required as an elenlrnt of the offense charged, 
except ns provided in snl~rc t ion  (2)." Under this alternative subsec- 
tions (3) and (4) would be omitted. For  tllc rationale, see con~meiit 
to 5 503, infra. 

The Congress and the Advisory Committee on the Federal Rules of 
Criminal Procedure should give consideration to requiring pretrial 
notice of the.% defenses. 

See Working Papers, pp. 233-28. 



5j 503. Mental Disease or  Defect. 

A person is  not responsible for  criminal conduct if at the time 
of such conduct as a result of mental disease or  defect he lacks 
substantial capacity to  appreciate the criminality of his conduct 
or to conform his conduct to the requirements of law. "Mental 
disease or  defect" does not include a n  abnormality manifested 
only by repeated criminal or  otherwise antisocial conduct. Lack 
of criminal responsibility under this section is  a defense. 

Comnwnt 
Present federal law as to the defense of insanity is not uniform. 

Xeither Congress nor the Supreme Court has set forth a definitive 
rule. The courts of appeals hare greatly developed the 1a-r on the sub- 
ject in recent years, generally tending to move from a M'Naghten 
forlllulation toward the Amencan Law Institute formulation substan- 
tially presented here. I n  the Didrict of Columbia Circuit the defense 
ap lies rhere the unlawful act is the " d u c t "  of mental disease or 
de i! ect (Dzwhum v. United Stateg., 214 %.2d 865 (1934)), defined as 
"any abnormal condition of the mmd which substantially affects men- 
tal or emotional processes and substantially impairs behavior controls" 
(McDonald v. United States, 312 F.2d 847, 851 (1962) ). In the Third 
Circuit emphasis has been placed on the accused's ca acity to  conform 
his condact to the requirements of the law piolateB; lack of appre- 
ciation of the criminality is regarded as n factor supportinu inabrlity 
to conform. (United State8 v. Cwwwi, 290 F.2d 751 (19813 ). I n  the 
Second Sixth, Seventh, Ninth and Tenth Circuits the defense is simi- 
lar to the formulation of this section (United States r. F?.ee,nan, 367 
F.2d 606 (2d Cir. 1966) ; United Stutes r. Snzith, 404 F9d 7520 (6th 
Cir. 1968 ; United State8 v. Shapiro 383 F.2d 680 (7th Cir. 1967) : 
Wade r. .b?dted States, 426 F.2d 164 (9th Cir. 19i0) : Tion. v. United 
States, 325 F.2d 420 (10th Cir. 1963) ). Other possibilities are 3 modi- 
fied Z'A7aghten formulation and abolition of the defense completely. 
Both are expressed in statutory form in the Working Papers, footnote, 
p. 934. 

An alternative to this section preferred by some members of the 
Con~nlission, as adapted from the consultant's report (Working 
Papers, p. 234), is as follo\.rs: "Jlental disease or mental defect is a 
defense to a criminal charge only if i t  negates tlie culpability r lured 
as an element of the offense charged. In  any prosecution for an o % ense, 
oviclenm of mental disease or mental defect of the defendant may be 
admitted mhenerer it is relevant to negate the culpability required as 
an clement of the offense." 

:Igainst this alternative and in favor of S 503 as i t  appears in the 
test, it is ed that a person maniacally "intent'! on committing "'gu murder or ot ier crime would satisfy :dl the culpability requirements 
specified elsewhere in the Code. yet he might be hopelessly insme 
under uncontradicated psychiatric testimony, his insanity manifesting 
itself precisely in the crazed intent to kill or u, mad illusion as to a 
justification for killing. It is further argued against the alternative 
that any effort to refer tlie mental illness issne to the general formuda- 
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tions on culpability could lead only to a confusing and contradictory 
judicial interpretation of the culpability requirements, as judges were 
forced, without legislative gnidanco, to develop a jurisprudence relat- 
ing to mental illness under the rubrics of "intent". 'Lb310wledge.e?', and 
"reclilessness". Opposition to the alternative also rests on the view that 
it would be immoral and inconsistent with the aim of a criminal code 
to attribute "guilt'? to a manifestly psychotic person. 

In favor of the alternative, it is a r p ~ e d  that i t  integrates the in- 
sanity and culpability revisions of the Code, and avoids the logical 
difficulty of finding "cu f pability" present but nevertheless exonerating 
on the ground of mental illness. Those who favor this view also believe 
i t  mould facilitate jury consideration of guilt, since only one standard 
of culpability would be employed. Far from artifically limiting medi- 
cal testimon . the alternative would direct it into intelligible legal 
channels a n s  lead hopefully to tl,e end of confusing dual notions of 
"medical" and "legal" insanity. 

Those who favor the alternative recognize that i t  rrould be difficult, 
if not constitutionally in~possible, to make mental illness an affirmative 
defense (with the burden of proof on the defendant) under their ap- 
proach, which makes no distinction between the insanity defense and 
an other i s n e  inrolved in uilt. 

%his section follows the 5. L. I. formulation by explicit1 denying i the dcfense to "sociopatlls," i.e., habitual offenders without ot er symp- 
toms. Although it clarifies tlle scope of the defense, such a provision 
may be of questionable utility in view of the near certainq that some 
adchtional symptom will be iound by any psychiatrist inclined to the 
ultimab conclusion that the accused was mentally ill. The Sixth 
and Kinth Circuits hare not ~ l o p t e d  that portion of the A. L. I. 
formulation. 

As a defense the issue of lack of responsibility under this section 
will not be in the case unless there is evidence to give rise to a reason- 
able doubt on the issue. A t  that time the prosecution has the burden of 
pro-iin the nonexistence of the dcfense beyond a reasonable doubt. Seo 

103. $his is similar to the present pnernl rule, although sometimes 
it is stated in terms of the defense haring the burden of es tabl isbg s 
prima facie case of insanity, at which time the burden of disproof 
shifts to the prosecution. Note, however, that section 207 of the D~strict 
of C'olunibia Court Reform and Criminal Procedure Act of 1970 re- 
quires the defendant to establish the defense by a preponderance of 
the eTiclence, the standard which t~pplies to an "affirmative defense" 
under $103 of this Code. 

Comprehensive reform in this area would require resolution by 
statute or rude of certain procedural questions not dealt with in t h ~ s  
section. including: whether notice by the defendant of intent to raise 
the defense should be required; wlwther there should be a special rer- 
dict of acquittal by reason of insanity; whether civil commitment or 
some form of special treatment sliould be the consequence of such an 
acquittal, and, if so. \ ~ h e t h ~ r  the defense can be raised by the prosecu- 
tion or tlle court over the defendant's objection. Attention sliould also 
be given to possible reform with respect to competency to stand trial, 
decisions on which, as a practic:~l matter, dispose of most cases in 
which insanity might be an issue. 



Rerision of procedures related to mental illness in crimir~al cases 
has been ~mdertnken by the Department of Justice and the Judicial 
Conference of the IJnited States, making it unnecessnry to canvass 
here the possibilities. Procednral proposals basedon the A. L. I. Model 
I'cnal Code are included in the Working Papers, pp. 245-59. 

See Worliing Papers, pp. 225, 226, 229-50. 



Chapter 6. Defenses Involving Justification and Excuse 

5 601. Justification. 

(I) Defense. Except as otherwise expressly provided, justifica- 
tion or excuse under this Chapter is a defense. 

(2) Danger t o  Other Persons. If  a person is justified o r  excused 
in using force against another, but he recklessly o r  negligently in- 
jures or  creates a risk of injury to other persons, the justifications 
afforded by this Chapter a r e  unavailable in a prosecution for  such 
recklessness or negligence, a s  the case may be. 

(3) Civil Remedy Unimpaired. That  conduct may be justified 
o r  excused within the meaning of this Chapter does not abolish 
or  impair any  remedy fo r  such conduct which is available in any 
civil action. 

(4) Sta te  Prosecution of Federal Public Servant. The defenses 
of justification and excuse may be asserted in  a s ta te  or  local pros- 
ecution of a federal public servant, or  a person acting a t  his direc- 
tion, based on acts  performed in the course of the public servant's 
official duties. 

Oomment 
Congress has never enacted the rules which justify or excuse the use 

of force against another or which generally provide a justification 
or an excuse for the commission of otherwise unlawful conduct. Chilp- 
ter 6 sets them forth: to change some undesirable judicial decisions, 
to clarify arcas \vhich are not clear under esisting law and to codify 
aspects of the federal 1a-x on the subject. This partial codification is 
not an attempt to freeze the rules as they no\\- exist. It rnay therefore 
be desirable to be esplicit that the statutory definition of tllese rules is 
not intended to preclude the judicial development of other justifica- 
tions. For example, the so-called "choice of evils" rule, i e . ,  that erner- 
gency measures to avoid greater injur may be justified, has not been K ~ncluded in this Chapter on the view t at, while its intended applica- 
tion would be estremely rare in cases actually prosecuted, even the 
best of statutory formulations (see N.Y. Pen.L. 5 35.10) is a otential 
source of ~ul\vnrrnnted dificulty in ordinary cases, particular 7 y in the 
contest of the adoption of the broad mistake of fact and law provisions 
found in the Code. Codification, as opposed to case-by-case prosecutive 
discretion, is regarded as premature. On the other hand. some Com- 
missioners believe that a penal code is seriously deficient if i t  does not 
esplicitly recognize that avoidance of ,water harm is, if not n duty, 
at least a privilege of the citizen. 

The lnngnnge used to define some of the rules of justification is 
necessarily cornplex and technical. It is not contemplated that judges 

-\\-ill charge juries in the precise lnngnage of the statutes. 



-411 justifications and escuses are either defenses (the burden of dis- 
p m f  is on the prosecutor) or  afimative defenses (the burden of proof 
1s on the defendant). See $j 103 (2) and (3). 

Since justifications and excuses have similar consquences, the prin- 
cipal reason for distinguishing between them is clanty of analysm. A 
'ustifieation is a circumstance which actually exists and which makes 
Lrmful conduct proper and noncriminal. An excuse is a circumstance 
for which the Code excuses the actor from criminal liability even 
though the actor mas not "justified" in doin what he did, e.g, a 

exist. 
f nonculpable but mistaken belief that facts a ording a ju&&.xtlon 

A criminal code should proscribe only conduct which e,pgiously 
departs from norms. Chapter 6 does not attempt to delineate what 
conduct one has a "right7' to engage in. Conduct may be justified in a 
criminal context but ma nevertheless subject the actor to civil suit 
or disminnl from his jog, or other noncriminal sanction. 

Subsection (4) provides that a federal.public servant can mly on 
federal defenses in carrying out his oficlal duties, notwithstanding 
the fact that n state may impose stricter standards within its 
jurisdiction. 

See Working Papers, pp. 261-63. 

fj 602. Execution of Public Duty. 

(1) Authorized by Law. Conduct engaged in by a public ser- 
vant in the course of his official duties is justified when i t  is 
required or authorized by law. 

(2) Directed by a Public Servant. A person who has been di- 
rected by a public servant to assist that public servant is justified 
in using force to carry out the public servant's direction, unless 
the action being taken by the public servant is plainly unlawful. 

(3) Citizen's Arrest. A person is justified in using force upon 
another in order to effect his arrest or prevent his escape when a 
public servant authorized to make the arrest or prevent the escape 
is not available, if the other person has committed, in the presence 
of the actor, any crime which the actor is justified in using force 
to prevent or if the other person has committed a felony involving 
force or  violence. 

Subsection (1) is a general provision which incorporates as justi- 
fications the many laws permitting public servants to use force, e.g., 
in the execution of legal process The phrase "by lam" includes state 
law, so that a state sheriff, for example, who levies execution on a 
shipment of goods in interstnte commerce is not guilty of theft under 
the federal code. Federal supremacy prohibits n person from relying on 
a state Inm mhich he knows contradicts federal law. 

Subsection (2) prohibits a person from relying on plainly unlawful 
orders from a public servant, but recognizes that the avemge citizen 



cannot be expected to be familiar with the many rules and regulations 
governing the conduct of public servants. 

Subsection (3) provides that use of force is justified in the making 
of a citizen's arrest. The limitation to "any crlme which the actor is 
justified in using force t o  prevonty? is n reference princl ally t o  $5 603, 
604 and 606. It should be recognized that this section 2' etermines only 
the question of criminal liability in using force in such circumstances 
and does not establish the authority to make the arrest or affect ques- 
tions as to civil liability. Accordingly, it is the basis for excusing the 
use of force even when the actor is mlstaken as to the underlying facts 
(see 5 608). 

See n'orking Papers, pp. 263-64. 

$603. Self-Defense. 

A person is  justified in using force upon another person in order 
to defend himself against danger of imminent unlawful bodily 
injury, sexual assault o r  detention by such other person, except 
that: 

(a)  a person is  not justified in using force for  the  purpose of 
resisting arrest, execution of process, or other performance of 
duty by a public servant under color of law, but excessive 
force may be resisted; and 

(b) a person is  not justified in using force if (i) he inten- 
tionally provokes unlawful action by another person in order 
to  cause bodily in jury  or  death to such other person, or  (ii) 
he has entered into a mutual combat with another person or  
is the initial aggressor unless he is resisting force which is 
clearly excessive in the circumstances. A person's use of de- 
fensive force a f t e r  he withdraws from a n  encounter and indi- 
cates to the  other person that  he has  done so is  justified if the 
lat ter  nevertheless continues or  menaces unlawful action. 

Comment 
This section states the rule permitting the use of force to  protect 

oneself from imminent harm. Present federd law on resistin unlawful f arrest has been changed, by paragraph (a), to make lega 'ty of the 
a m - t  irrelevant. The purpose of this change is to discourage self-help 
for the resolution of such an issue. The rule in paragra h (b) (ii) ap- 6 proximates t>he common law rule. An alternative would e to delete the 
limitation altogether, with the result that the aggressor would be free 
to resist any "unlawful'? response to his nggresslon, i.e., excessire re- 
sponses. See Working Papers, pp. 26.1-65. 

§ 604. Defense of Others. 

A person is justified in using force upon another person in order 
to defend anyone else if (a) the person defended would be justified 



in defending himself, and (b) the person coming to the defense has  
not, by provocation or  otherwise, forfeited the right of self- 
defense. 

Comment 
This section trazts defense of strangers and defense of one7s family 

in the same manner; contrary to some traditional forn~ulations, reason- 
:hie mistake of fact under $60S(1) excuses in both situations. The 
defense is donied under paragraph (b) to a person who provokes 
attack to gain an opportunity to injure the at.tacker, as it is under 
$603 (b) . See nTorking Papers, p. 265. 

$605. Use of Force by Persons with Parental, Custodial or  Similar 
Responsibilities. 

The use of force upon another person is justified under any of 
the following circumstances: 

(a)  a parent, guardian or other person responsible for  the 
care and supervision of a minor under eighteen years old, or  
teacher o r  other person responsible for  the care and super- 
vision of such a minor for a special purpose, o r  a person acting 
at the direction of any of the foregoing persons, may use force 
upon the minor for the purpose of safeguarding or  promoting 
his welfare, including prevention and punishment of his mis- 
conduct, and  the maintenance of proper discipline. The force 
used fo r  this purpose may be such as is reasonable, whether or 
not i t  is "necessary" as required by section 607(1), but must not 
be designed to cause or known to create a substantial risk of 
causing death, serious bodily injury, disfigurement o r  gross 
degradation; 

(b) a guardian or  other person responsible fo r  the care and 
supervision of an  incompetent person, or a person acting a t  
the direction of the  guardian o r  responsible person, may use 
force upon the  incompetent person for the purpose of safe- 
guarding or  promoting his  elfa are, including the prevention 
of his misconduct or, when he is  in a hospital o r  other institu- 
tion fo r  care and custody, for the purpose of maintaining 
reasonable discipline in the institution. The force used for 
these purposes may be such a s  is reasonable, whether or  not 
i t  is "necessary" as required by section 607(1), but must not be 
designed to  cause o r  known to create a substantial risk of 
causing death, serious bodily injury, disfigurement or  gross 
degradation ; 

(c) a person responsible for the maintenance of order in a 
vehicle, train, vessel, aircraft, or  other carrier, o r  in a place 



where others a r e  assembled, o r  a person acting at the respon- 
sible person's direction, may use force to maintain order;  

(d) a duly licensed physician, or  a person acting a t  his 
direction, may use force in order to administer a recognized 
form of treatment to  promote the physical or  mental health 
of a patient if the treatment i s  adminisered (i) in an  emer- 
gency, or  (ii) with the consent of the patient or, if the patient 
is a minor o r  a n  incompetent person, with the consent of his 
parent, guardian or  other person entrusted with his care and 
supervision, o r  (iii) by order of a court of competent juris- 
dicton ; 

(e) a person may use force upon another person about to 
commit suicide or  suffer serious bodily injury in order to pre- 
vent the death or  serious bodily injury of such other person. 

Comment 
This section defines the permissible use of nondeadl force by per- 

sons in n position of responsibility for the welfare o ? others. A dis- 
tinct.ive feature of the privilege enjoyed by parents and others in loco 
parentis under p : ~ m g a p h s  (a )  and (b) is that 'Lnecessity'' for the use 
of reasonable force need not be proved. The criminal law is plainly 
imppropriato for repla t ing parental choices in disciplining children. 
See Working Pnpers, pp. 965-66. 

5 606. Use of Force in Defense of Premises and Property. 

Force is justified if i t  i s  used t o  prevent o r  terminate an  un- 
lawful entry or  other trespass in or upon premises, o r  to prevent 
an  unlawful carrying away or damaging of property, if the per- 
son using such force first requests the person against whom such 
force is to be used to desist from his interference with the prem- 
ises or property, except that:  

(a) request is not necessary if (i) i t  would be useless to make 
the request, o r  (ii) i t  mould be dangerous to  make the request, 
o r  (iii) substantial damage mould be done to the  property 
sought to be protected before the request could effectively be 
made; 

(b) the use of force is  not justified to prevent or  terminate 
a trespass if it will expose the  trespasser to substantial danger 
of serious bodily injury. 

Comment 

The only change in present law on the use of nondeadly force to 
protect propedy made by this section is the imposition of the explicit 
requirement thnt a request to desist be made, if feasible and safe. 
P a r a p i p h  (b) precludes the defense if termination of the trespass 



creates a substantial risk of serious bodily injury to tshe trespasser. 
For example, a ship's captain may not justifiably use force to remove 
a sto-riaway from his ship in mid-ocean. See Wor- Papers, p. 266. 

$607. Limits on the Use of Force: Excessive Force; Deadly 
Force 

(1) Excessive Force. A person is not justified in using more 
force than is necessary and appropriate under the circumstances. 

(2) Deadly Force. Deadly force is justified in the following 
instances : 

(a) when it is expressly authorized by a federal statute or 
occurs in the lawful conduct of war; 

[(a) when i t  is authorized by a federal law or occurs in the 
necessary and appropriate conduct of war ;I 

(b) when used in lawful self-defense, or in lawful defense 
of others, if such force is necessary to protect the actor or 
anyone else against death, serious bodily injury, or  the com- 
mission of a felony involving violence, except that the 
use of deadly force is not justified if it can be avoided, 
with safety to the actor and others, by retreat or other con- 
duct involving minimal interference with the freedom of the 
person menaced. A person seeking to protect someone else 
must, before using deadly force, t ry  to cause that per- 
son to  retreat, or  otherwise comply with the require- 
ments of this provision, if safety can be obtained thereby; 
but (i) a public servant or an  officer of a ship or aircraft 
justified in using force in  the performance of his duties or a 
person justified in using force in his assistance need not desist 
from his efforts because of resistance or threatened resistance 
by or on behalf of the person against whom his action is di- 
rected, and (ii) no person is required to retreat from his dwell- 
ing, or  place of work, unless he was the original aggressor or  
is assailed by a person who he knows also dwells or works 
there ; 

(c) when used by a person in possession or  control of a 
dwelling or place of work, or  a person who is licensed or 
privileged to be thereon, if such force is necessary to prevent 
commission of arson, burglary, robbery or a felony involving 
violence upon or in the dwelling or place of work or to prevent 
a person in fight immediately after committing a robbery or 
burglary from taking the fruits thereof from the dwelling or 
place of work, and the use of force other than deadly force 



for such purposes would expose anyone to substantial danger 
of serious bodily in jury; 

(d) when used by a public servant authorized to effect ar- 
rests or prevent escapes, if such force is necessary to effect 
an  arrest o r  to prevent the escape from custody of a person 
who has committed or  attempted to commit a felony involving 
violence, or is attempting to escape by the use of a deadly weap- 
on, or has otherwise indicated that he is likely to endanger 
human life or to inflict serious bodily injury unless appre- 
hended without delay; 

(e) when used by a guard or other public servant, if such 
force is necessary to prevent the escape of a prisoner from a 
detention facility unless he knows that the prisoner is not 
such a person as described in paragraph (d) above. A detention 
facility is any place used for the confinement, pursuant to a 
court order, of a person (i) charged with or convicted of an  
offense, or  (ii) charged with being or adjudicated a youth 
offender or  juvenile delinquent, or (iii) held for extradition, 
or (iv) othenvise confined pursuant to court order; 

(f) when used by a public servant, if  such force is necessary 
(i) to prevent overt and forceful acts of treason, insurrection 
or sabotage, or (ii) to prevent murder, manslaughter, aggra- 
vated assault, arson, robbery, burglary or  kidnapping in 
the course of a riot if the deadly force is employed following 
reasonable notice of intent to employ deadly force, and does 
not carry with i t  an unreasonable danger to life of nonpartici- 
pants in the riot, and is employed pursuant to a decision or 
order of a public servant having supervisory authority over 
ten or more other public servants concerned in the suppression 
of the riot : 

(g) when used by an  officer of a ship or aircraft if such force 
is necessary to prevent overt and forceful acts of mutiny, after 
the participants in such acts against whom such force is to be 
used have been ordered to cease and given reasonable notice of 
intent to employ deadly force; 

(h) when used by a duly licensed physician, or a person 
acting at his direction, if such force is necessary in order to 
administer a recognized form of treatment to promote the 
physical or  mental health of a patient and if the treatment 
is administered (i) in an emergency, or (ii) with the consent 
of the patient or, if the patient is a minor or an  incompetent 
person, with the consent of his parent, guardian or  other per- 
son entrusted with his care and supervision, or (iii) by order 
of a court of competent jurisdiction; 



(i) when used by a person who is  directed or  authorized 
to use deadly force by a public servant or  a n  officer of a ship or 
aircraft  and who does not know that;if such i s  the case, the 
public servant o r  such officer is  himself not authorized to use 
deadly force under the circumstances. 

Subsection (1) states the proposition thnt force in excess of that 
which is necessary ,and appropriate is not justified. Occasions for justi- 
fied use of deadly force are listed in subsection (2). It is recognize+d 
that there may be a further judicial development with respect to justl- 
fied or escusable use of deadly force. However, a proposal to add to 
the test an explicit standard or justification for the use of deadly force 
"where necessary and a propriate under all the facts and circum- 
stances" was not adopte cr , on the ground that i t  ~ o u l d  undermine the 
legislative effort to make its o m  mews on deadly force eflective. Never- 
tlieless a substantial body of opinion in the Commission would prefer 
to sea the justifications in this and related provisions ($5 603-606) re- 
cast in positive terms, with the addition of such a prorision, and to es- 
press the favored ideal as a "standard" rather than a "rule". See Pound. 
I1 Jurisprudence 124428 (1959). 

Subsection (2) (a) incorporates the laws of war and those federal 
Inws wliich rimy ~splic.itly ailthorize the use of deadly force, e.g.. 
tho death penalty, if retained in the proposed Code. A substantial body 
of opinioli in the Comnlission favors the broader rule set forth in the 
bracke~ecl alternative, permitting judicial interpretation of 1egisl:t- 
tivc judgments and avoiding the possibility that the ~qule might be 
construed to make legality of war a justiciable issue. 

Subsection (2)  (b) confines the defensive use of deadly force to in- 
stances in which it is used to prevent serious danger to the person. 
Federal case law is changed by requiring retreat, if snfe, except in 
tho enumerated circumstances. Of. Brown v. United States, 256 U.S. 
335 (1921) (failure to retreat is ". . . a circumstance to be considered 
with all others. . . .,'). One such exception--that retreat from one's 
pl:~co of work is not nwessary-a\-oids the possibility thnt government 
files or equipment would be required to be left unprotected where a 
justification is not available under paragraph (c) . 

Subsection (2) (c) deals with the use of deadly force to prevent 
specified "property" crimes and any "felony invol\-ing violence.?' An 
alter~uttive to the latter phasewould be "other felonious theft or prop- 
erty destruction ;" but since that would embrace such crimes as theft of 
more than $500, i t  may be viewed as placing too little value on human 
life. Because i t  is arguable that a robbery or a bur@ary may be com- 
pleted when the felon turns to leave the premises. ~t is provided es- 
plicitly that the use of deadly force is still justified at t l ~ t  time. The use 
of deadly force is not, however, justified if the felon has abandoned his 
crime, or after he has left the dwelling or plwe of work. An nlternntivc 
to "substantial danger" in the last part is "risk," which, with $ 608(1), 
n-ould rnake apprchensivenes enough to justify the use of cleadly 



force. The issue is as to the degree of dan er to which a person must 
believe he is subject before his use of ilea f ly force is justified. I'rovi- 
sions ded ing with these matters in other modern codifications have 
proved to be highly controversial. 

Subsection (2)  (d) justifies the use of deadly force by a public 
servant to arrest a person who has evidenced substantial dangerous- 
ness. 1 . a ~  enforcement agencies, such as the FBI, hare rules on the 
uso of weapons which are stricter than the one set forth in subsection 
(2)  (d)  ; but not every violation of these rules should produce liability 
for murder. 

Subsection (2) (e) is necessary to - c u r e  the maintenance of order 
in detention facilities and the protection of the public from dangerous 
pemons inawcerated therein. The "unless" clause in the first sentence 
is intended to make this prorision consistent with justifications pro- 
vided for the :wresting officer in suh~ection (2) (d) ,  while recopizing, 
through the requirement of kiion-ledge. that a p a r d  may not know 
the grounds upon ~dlicli a prisoner is detained. 

Subsection (2) ( f )  ( i)  justifies the use of deadly force by a public 
servant to prevent certain v e q  serious felonies. (Arrest of the felon 
is covered by paragraph (d)) .  Subsection (2) ( f )  (ii) extends the 
justification for the use of deadly force in riot situations beyond the 
usual privilege to resist criminal a,pgression inasmuch as i t  authorizes 
shooting at the rioters on the basls of reasonable apprehension that 
they collcctivelg a1-e about to commit murder, biirglary. arson, etc. 
'Sho tinnl sentence of subsection (2) ( f )  requires authorization of :I su- 
perior ofker for use of deadly force against rioters who do not present 
tho kind of dangers covered by other subdivisioiis of sllbsection ( 6 ) .  
Although this requirement is deemed an important limitation on the 
use of guns to suppress riots, a substantial body of opinion in the Com- 
iiiission prefers to drop it from the text on the view that it is an appro- 
pri:ite regulation for police or militmy authority, but ought not to be 
critical in assessing criminal liability, e.g., for homicide, of a law en- 
forcement ollicer who employs clenclly force under circumstances wlwe 
it was otherwise reasonable. Not~itlistanding provisions designed to 
minimize needless taking of life, this subsection remains one of the 
most controrersial in the proposed Code, eren though i t  probably es- 
presses existing lam. An alternative would be to leave this provision 
out entirely and rely instead on subsection (2) (b) and (c) . 

Subsection (2) ( g )  recognizes a situation in rrhich, because of the 
unnvai1;lbility of police, the oflicers of n vessel ale justified in using 
deadly force to maintain their autlioritj orer the vessel. 

Subsection (2) (11) parallels § 605 (d),  dealing with ordinary force, 
and is necessary because Veadly force" is d e h e d  in 5 Gl9(b) ns force, 
i.e., physical action, which the actor knows creates a snbstantid risk 
of death or serious bodily injury. Major operations create this risk. 

Subsection ( 2 )  (i) parallels 5 6@2(2), dealing with aid to a public 
servant, and protects those directed to use deadly force by an olFicer 
.of a vessel. 

See Working Papers, pp. 266-'70,991,1017. 



5 608. Excuse. 

(1) Mistake. A person's conduct is excused if he believes that 
the factual situation is such that his conduct is necessary and 
appropriate for  any of the purposes which would establish a 
justification or excuse under this Chapter, even though his belief 
is mistaken, except that, if his belief is negligently or recklessly 
held, it is not an  excuse in a prosecution for  an  offense for which 
negligence or recklessness, as the case may be, suffices to establish 
culpability. Excuse under this subsection is a defense or a5rma- 
tive defense according to which type of defense would be estab- 
lished had the facts been as the person believed them to be. 

(2) Marginal Transgression of Limit of Justification. A per- 
son's conduct is excused if it would otherwise be justified or  ex- 
cused under this Chapter but is marginally hasty or excessive 
because he was confronted with an emergency precluding ade- 
quate appraisal or measured reaction. 

c m n t  
This section sets forth two circumstances under which conduct, 

otherwise criminal, is excused from punishment. Subsection (1) de- 
termines that the culpability of one who mistakenly believes that the 
facts are such a s  to justify his conduct is to be measured by whether 
or not he was negligent or reckless in arriving at that belief. Sub- 
section (2) incorporates a famous insight by &. Justice Holmes in 
B r m  v. United States, 256 U.S. 335 (1921) ("Detached reflection 
cannot be expected in the presence of an uplifted knife.") Whether ex- 
cuse, under subsection (I), is a defense or affirmative defense, depends 
upon what the justification or excuse is designated to be. Excuse under 
subsection (2) is a defense by virtue of 5 601 (1). Alternatively, it 
could be made an affimative defense. See Working Papers, pp. 271-72. 

5 609. Mistake of Law. 

Except as otherwise expressly provided, a person's good faith 
belief that conduct does not constitute a crime is an affirmative 
defense if he acted in reasonable reliance upon a statement of the 
law contained in : 

(a) a statute or other enactment; 
(b) a judicial decision, opinion, order or  judgment ; 
(c) an administrative order or grant of permission ; or 
(d) an  official interpretation of the public servant or body 

charged by law with responsibility for the interpretation, ad- 
ministration or enforcement of the law defining the crime. 



Commtent 
This section sets forth those circumstances under which a person is 

excused from criminal liability for his conduct because he rmstn1;enly 
believed his conduct did not constitute a crime. The defense is not 
available for infractions where proof of culpability. is generally not 
required. Mistake of law is an affirmatire defew; i t  must be estab- 
lished by n preponderance of the evidence. See 5 103(3). S o b  that the 
relinnce must be "reasonable,?' and that good faith is explicitly re- 
quired. In  most instances, it would be unreasonable for a layman to 
fail to consult a lawyer, and rrould not be in good faith if he failed to 
make full disclosure to  him of all relevant facts. For  a broader version 
of the defense, see Working Papers, p. 138. 

An alternative preferred by a subssntial body of opinion in the 
Commission would limit the defense to situations where knowledge of 
the law might be regarded as especially re le~an t  to  culpability, e.g., 
tax and draft evasion, wnfiict of interest. This n p p m h  is premised 
on the view t.bn-t ". . . to admit the excuse a t  all would be to  encour- 
age ignorance . . . ." Holmes, The Common Law 41 (Howe ed. 1963). 
Consequently, i t  is argued, mistake of law ought only be s defense 
whore knowledge of t.he law is an element of the offense. It is argued 
for the view embodied in the text, however, that it does not "encourage 
ignorance" since i t  explicitly requires a good faith effort by t,he accused 
to inform himself from usually reliable sources, and puts the burden 
of proof on the defendant. 

Sea Working Papers generally, pp. 13641,409,881-82. 

5 610. Duress. 

(1) Affirmative Defense. I n  a prosecution f o r  any  offense i t  is 
a n  affirmative defense tha t  the  actor engaged in t h e  proscribed 
conduct because he  was compelled to do so by threat  of imminent 
death or serious bodily injury to  himself o r  another. I n  a prosecu- 
tion for an  offense which does not constitute a felony, i t  is an  
affirmative defense t h a t  the actor engaged in the  proscribed con- 
duct because he was compelled to  do so by force or  threat  of force. 
Compulsion within the  meaning of this section exists only if the 
force, threat or  circumstances are  such as would render a person 
of reasonable firmness incapable of resisting the pressure. 

(2) Defense Precluded. The defense defined in this section is 
not available to a person who, by voluntarily entering into a 
criminal enterprise, o r  otherwise, willfully placed himself in a 
situation in which it was foreseeable tha t  he would be subjected 
t o  duress. The defense is  also unavailable if he was negligent in 
placing himself in such a situation, whenever negligence suffices 
to  establish culpability f o r  the offense charged. 



Commnt  
This section excuses from criminal liability conduct which is en- 

waged in because of certain compelling circumstances which mould 
gave caused even a person of reasonable firmness to succumb. Present 
federal law recognizes the defense only where the apprehension of 
immediate death or serious injury is created by ,ulotlier person. The 
section affords a broader protact~on corering such apprehension re- 
g~rclless of the source of t.he threat or the identity of the victim. For 
misclemeano~-s, m y  force or t,heat of force n-hich cum els the conduct 
is sufficients to excuse it. Two factors constrict the ava' $ ability of -&at 
may seem to be a very liberal excuse; the burden of proof is imposed 
u on the defendant (see 5 103(3)) and a jury finding thxt a person 
o i' i.enson:xblc fimtiess would not have been able to reslst the pressure 
is required. 

iirnong the possihle alternatives are: (1) to provide that the offense 
should not be aavtlilxble in the case of cel-tnm exceptionally grave 
offenses, e.g., murder; and (2) to provide that compulsion should 
reduce the grade of the offense r ~ t h r r  than constititute. 5 full defense. 

See Worhng Papers, pp. 273-79. 

5 619. Definitions fo r  Chapter 6. 

I n  th is  Chapter: 
(a)  "force" means physical action, threat  o r  menace against 

another, and includes confinement ; 
(b) "deadly force" means force which a person uses with 

the intent of causing, or  which he knows to  create a substantial 
risk of causing, death or serious bodily injury. Intentionally 
firing a firearm or  hurling a destructive device in the direction 
of another person or  at a moving vehicle in which another 
person is believed to be constitutes deadly force. A threat  to  
cause death or  serious bodily injury, by the production of a 
weapon o r  otherwise, so long a s  the actor's intent is limited to  
creating a n  apprehension that  he mill use deadly force if 
necessary, does not constitute deadly force; 

(c) "premises" means all o r  any par t  of a building or  real 
property, o r  any structure, vehicle or watercraft used for  
overnight lodging of persons, or used by persons for  carrying 
on business therein ; 

(d) "dwelling" means any building o r  structure, though 
movable o r  temporary, o r  a portion thereof, which is for the 
time being a person's home or  place of lodging. 

Comm~nt  
I n  addition to the definitions set forth here, note should be taken 

of the definitions of "bodily injury," "har~n" and "public servant" 
in 5 109-General Definitions. 



Chapter 7. Temporal and 0t.her Restraints on 
Prosecution 

§ 701. Sta tute  of Limitations. 

(1) Bar. A prosecution shall be barred if i t  was commenced 
a f te r  the expiration of the applicable period of limitation. 

(2) Limitation Periods Generally. Except as provided in sub- 
sections (3)-(5), prosecution must be commenced within the fol- 
lowing periods a f t e r  the offense : 

(a)  ten years fo r  sections 1101 (Treason), 1102 (Partici- 
pating in o r  Facilitating War Against the United States Within 
Its Territory) and 1112 (Espionage). Any prosecution com- 
menced more than five years af ter  the offense shall  be dis- 
missed if the defendant, on a motion addressed to  the court, 
establishes by a preponderance of the evidence tha t  the crime 
and his connection with i t  were known to responsible officials 
for  more than one year prior to  commencement of prose- 
cution and  that  prosecution could, with reasonable diligence, 
have been commenced more than one year prior to i ts  
commencement ; 

(b) five years for all other felonies; and 
(c) three years for al l  other offenses. 

(3) Extended Period for  Murder. Murder may be prosecuted 
at any time. Any prosecution commenced more than ten years 
after  the  offense shall be dismissed if the defendant, on a motion 
addressed to  the  court, establishes by a preponderance of the evi- , 
dence tha t  the crime and his connection with i t  were known to 
responsible officials fo r  more than one year prior to  commence- 
ment of prosecution and that  prosecution could, with reasonable 
diligence, have been commenced more than one year prior to  i ts  
commencement. 

(4) Extended Period for  Organized Crime and Official Cover- 
Ups. The period of limitation shall be ten years for  any felony 
committed in the course of the operation of n criminal syndicate 
involving connivance of a public servant. A prosecution which is 
timely only by virtue of this subsection shall be dismissed as to 
any defendant who, on a motion addressed to the court, estab- 
lishes by a preponderance of the evidence that  he was not a 
leader of the criminal syndicate or  a public servant conniving 
in any part  of the criminal business charged, or  tha t  the crime 
and his connection with i t  were known to  responsible officials 
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other than conniving participants more than one year prior to  
commencement of prosecution and prosecution could, with rea- 
sonable diligence, have been commenced more than one year prior 
to  its commencement. "Leader" means one who organizes, man- 
ages, directs, supervises o r  finances a criminal syndicate or  know- 
ingly employs violence o r  intimidation to promote o r  facilitate i t s  
criminal objects, o r  with intent to  promote or  facilitate its crim- 
inal objects, furnishes legal, accounting o r  other managerial 
assistance. A 'kriminal syndicate" is an  association of ten or  more 
persons fo r  engaging on a continuing basis in felonies of the 
following character: illicit trafficking in narcotics o r  other dan- 
gerous substances, liquor, weapons, or  stolen goods; gambling; 
prostitution; extortion; bribery; theft  of property having an  
aggregated value of more than $100,000; engaging in a criminal 
usury business; counterfeiting; bankruptcy o r  insurance f rauds  
by arson o r  otherwise ; and smuggling. If  more than ten persons 
are  so  associated, any group of ten or more associates is a "crimi- 
nal syndicate" although i t  i s  o r  was only a par t  of a larger asso- 
ciation. Association, within the meaning of this subsection, exists 
among persons engaged in carrying on the criminal operation 
a1 though : 

(a) associates may not know each other's identity; 
(b) membership in the association may change from time to  

time ; and 
(c) associates may stand in a wholesaler-retailer o r  other 

arm's length relationship in a n  illicit distribution operation. 
(5) Extended Period to Commence New Prosecution. If  a 

timely complaint, indictment o r  information is  dismissed f o r  any  
error, defect, insufficiency or  irregularity, a new prosecution may 
be commenced within three months af ter  the dismissal even 
though the period of limitation has  expired at the time of such 
dismissal or  will expire within such three months. 

(6) Commencement of Prosecution. 
(a) A prosecution is commenced upon the filing of a com- 

plaint before a judicial officer of the United States empowered 
to  issue a warrant or  upon the filing of a n  indictment o r  in- 
formation. Commencement of prosecution fo r  one offense shall 
be deemed commencement of prosecution f o r  any  included 
offenses. 

(b) A prosecution shall be deemed to have been timely com- 
menced notwithstanding that  the period of limitation has 
expired : 

(i) fo r  a n  offense included in the offense charged, if as to  





prosecution. Alternatively, i t  could be provided that fugitivity extends 
the period for a limited time, such as t h e e  years. 

See Working Papers, pp. 12, 281-99, 300-01. 

3 702. Entrapment. 

(1) Mrmat ive  Defense. It is an affirmative defense that the 
defendant was entrapped into committing the offense. 

(2) Entrapment Defined. Entrapment occurs when a law en- 
forcement agent induces the commission of an  offense, using per- 
suasion or other means likely to cause normally law-abiding 
persons to commit the offense. Conduct merely affording a person 
a n  opportunity to commit an offense does not constitute 
entrapment. 

(3) Law Enforcement Agent Defined. In  this section "law en- 
forcement agent" includes personnel of state and local law en- 
forcement agencies as well as  of the United States, and any person 
cooperating with such an agency. 

This section, which represents the first federal codification of the 
juclicially-developed defense of entrapment, changes existing f ~ l e r a l  
law in several respects. The defense is treatedprimarily as s curb upon 
improper law enforcement techniques, to which the predisposition of 
the particular defendant is irrelewnt. By divided votes the Supreme 
Court has, up to now, adhered to the view that the entrapment issue 
involves s determination whether the pcrticular defendant was 
iuclined, apart f-rom solicitation by the government's undercover 
agent, to commit tllc crime. That inquiry lends to introduction of 
evidence of prior oflenses committed by the defendant- 

As an "afirmatire" defense, entrapment nus t  be established by the 
defendant by a preponderance of the evidence. See 5 103, Although 
entrapment IS preserved as a ground for dismissal of the prosecution, 
its kinship to grounds for suppression of evidence illegally obtained 
by t.he prosecution could be reflected in a procedural provision that, 
upon election by the defendant, the issue be tried in a manner similar 
to that provided for suppression issues. 

Alternatii ely, since the propriety of the prosecntion depends upon 
the propriety of the  la^ enforcement techniques, the defense coulcl be 
stated as a bar to prosecutio~l. This would have the effect of removing 
tho issue from jury consideration. even though the court, in order to 
avoid duplication of effort, map defer hearing evidence on the issue 
until the trial. 

A possible additional standard for law enforcement Mmvior ~ ~ o u l d  
be to require reasonable suspicion that a person being solicited to  
commit an offense or with whom an illegal transaction is initiated is 
enpaced in or prepared to engage in such an offense or trnnsaction. 

See JITorking Papers, pp. 303-29. 



8 703. Prosecution for  Multiple Related Offenses. 

(I) Multiple Related Charges. When the same conduct of a 
defendant may establish the commission of more than one offense, 
the defendant may be prosecuted for  each such offense. 

(2) Limitation on Separate Trials. Unless otherwise ordered 
by the court to promote justice, a defendant shall not be subject 
to separate tr ials  f o r  multiple offenses (a) based on the same 
conduct, (b) arising from the same criminal episode, o r  (c) based 
on a series of ac ts  o r  omissions motivated by a common purpose 
or  plan and  which result in the repeated commission of the same 
offense o r  affect the same person or  persons o r  their property, if 
such offenses a r e  within the jurisdiction of the court and known 
to the  United States Attorney a t  the  time the defendant is ar- 
raigned on the first indictment orinformation. 

Present federal practice on multiple prosecutions has been developed 
by court decisions on constitutional questions of double jeopardy and 
due process and by guidelines of the Attorney General. In addition, 
certain procedural rules are set forth in the Federal Rules of Criminal 
Procedure. Sections 703-00 codif much of present case law but make 
some changes to reflect present i? ederal practice. Substantial parts of 
these provisions are dcr~ved from the A.L.I. Model Penal Codc. 

This section sets forth rules for prosecution of a defendant for re- 
lated offenses. Subsection (1) recognizes that multiple charges must 
be permitted, despite the possibility of abuse from overcharging, be- 
cause of the uncertainty at  the time of charging as to what the proof 
a t  trial mill be, the constitutional restriction on amending indictments, 
and the requirement that the defendant be informed of the precise 
charges against him. Subsection (2) codifies pre-smt federal practice, 
but makes joinder compulsory unless othervase ordered by the court 
Sote that, while the offenses to be joined are those known to the 
prosecutor a t  the time of the first indictment or information, only 
multiple trials of such offenses are prohibited. Thus the prosecution 
is not barred from filing additional charges before trial on the first 
takes place. 

S e ~ a r a t e  trials "to ~rornotr  iustice'! will include severance of counts 
ag&t one defendaGt so thit he can be tried jointly with other 
defendants on ona or more counts. 

Since 5 705 bars subsequent prosecution for offenses required to be 
joined by this section, double jeopardy protection is eeended well be- 
yond the existing protection which applies only when offenses are 
'5denticaL3 

Xo limit. on multiple convictions is established. Limitations on mul- 
tiple conrictions could be provided; but to q u i r e  the court or prose- 
cutor to choose one of several offenses to submit to the jury or upon 
which to enter judgment could result in an unjustified windfall to the 
defendant, where the charge for the offense chosen is dismissed on 



appeal. Accordingly, limitations have been placed instead on 
sentencing ( 5  3204). 

See Working Papers, pp. 33143,367,368, 893, 896,94647. 

8 704. When Prosecution Barred by Former Prosecution for  
Same Offense. 

A prosecution is barred by a former prosecution of the de- 
fendant if it is for  violation of the same statute and is based upon 
the same facts as the former prosecution, and: 

(a) the former prosecution resulted in an  acquittal by a 
finding of not guilty or a determination that  there was in- 
snfficient evidence to  warrant a conviction. A finding of guilty 
of an  included offense is an  acquittal of the inclusive offense, 
although the conviction is subsequently set aside; 

(b) the former prosecution was terminated by a final order 
o r  judgment for the defendant, which has not been set aside, 
reversed or  vacated and which necessarily required a determi- 
nation inconsistent with a fact or  a legal proposition that must 
be established for  conviction of the offense; 

(c) the former prosecution resulted in a conviction. There 
is a conviction if the prosecution resulted in a judgment of 
conviction which has not been reversed or vacated, or a verdict 
or plea of guiIty which has not been set aside and which is 
capable of supporting a judgment ; or 

(d) the former prosecution was terminated after the jury 
was impaneled and sworn or, in the case of a trial by the court, 
after the first witness was sworn, except that termination 
under the following circumstances does not bar a subsequent 
prosecution : 

(i) the defendant consented to the termination or waived, 
by motion to dismiss or otherwise, his right to object to the 
termination ; 

(ii) it was physically impossible to proceed with the trial 
in conformity with law; or there was a legal defect in the 
proceedings which would make any judgment entered upon 
a verdict reversible as a matter of law; or prejudicial con- 
duct, in or outside the courtroom, made it impossible to pro- 
ceed with the trial without injustice to either the defendant 
or the government; or the jury was unable to agree upon 
a verdict; or false statements of a juror on voir dire pre- 
vented a fair  trial, provided that the prosecution did not 
bring about any of the foregoing circumstances with intent 
to cause termination of the trial. 



This section substantially restates present federal case law on double 
jeopardy. Paragraphs (a) and (c) state the effect of prior acquittal 
or conviction, including the rule that conviction of an included offense 
means acquittal of the inclusive offense. Paragraph (b) incorporates 
doctrines of res judicnta nnd collateral estoppel, including as a bar, 
for example, a £inding that the period of limitation had expired as 
to the offense. Paragraph fd)  deals with trials which abort after 
jeopnrdy attaches, and attempts to dram a reasonable balance between 
requiring an a.ccused to go ta trinl n second time and forbidding a 
second prosecution although the Grst had to be terminated through 
no fault of the court or prosecution. See Working Papers, pp. 331-36, 
34-3-45. 

5 705. When Prosecution Barred by Former Prosecution for Dif- 
ferent Offense. 

A prosecution is barred by a former prosecution of the de- 
fendant although it is for a violation of a different statute or is 
based on facts different from those in the former prosecution, if: 

(a) the former prosecution resulted in an acquittal or  in a 
conviction a s  defined in section 704 (a) and (c) or  was a barring 
termination under section 704(d) and the subsequent prosecu- 
tion is for any offense for which the defendant should have 
been tried in the first prosecution under section 703(2) unless 
the court ordered a separate trial of the charge of such offense; 
or  

(b) the former prosecution was terminated by an  acquittal 
or by a final order or judgment for the defendant which has 
not been set aside, reversed or vacated and which necessarily 
required a determination inconsistent with a fact or  a legal 
proposition which must be established for conviction of the 
offense of which the defendant is subsequently prosecuted. 

Cinnment 
Federal case law is far from clear at present as to vhat  constitutes 

<'the same offense': for double jeopardy purposes. This section comple- 
ments $703(2) and $ 704. If the different offense should have been 
tried with the first offenso under the compulsory joinder provision of 
5 703 (2), the double jeopardy provisions of 5 701 apply. Even if the 
different offense mas not subject to compulsory joinder, e.g., if the 
court ordered a separate trinl to promote justice or the Enited States 
Attorney did not know of the offense at  the time of the first arraign- 
ment, a second prosecution is barred if res judicata or collateral 
estoppel applies. See Working Papers, pp. 331-36, 34546. 



5 706. Prosecutions Under Other Federal Codes. 

Sections 704 and 705 shall apply to prosecutions and former 
prosecutions under the Uniform Code of Military Justice, the 
District of Columbia Code, the Canal Zone Code, the criminal 
laws of Puerto Rico and of the territories and possessions of the 
United States, except that 5ioIation of the same statuten in sec- 
tion 704 shall be construed a s  violation of a cognate statute. 

This section codifies the rule that prosecutions by the same sovereign 
under different bodies of Inm :ire subject to the restrictions provided 111 
$8 504 m d  $05. See Wdle?~  v. Florida, 391 U.S. 387 (1970; Grafton v. 
F~zitecl States, 206 U.S. 333 (1907). 

9 707. Former Prosecution in Another Jurisdiction: When a Bar. 

When conduct constitutes a federal offense and an offense under 
the law of a local government or a foreign nation, a prosecution 
by the local government or foreign nation is a bar to a subsequent 
federal prosecution under either of the following circumstances: 

(a) the first prosecution resulted in an acquittal or a con- 
viction as defined in section 704 (a) and (c) or was a barring 
termination under section 704(d) and the subsequent prosecu- 
tion is based on the same conduct or arose from the same 
criminal episode, unless (i) the law defining the offense of 
which the defendant was formerly convicted or acquitted i s  
intended to prevent a substantially different harm or evil from 
the law defining the offense for which he is subsequently 
prosecuted, or (ii) the second offense was not consummated 
when the first trial began; or 

(b) the first prosecution was terminated by an  acquittal or 
by a final order or judgment for the defendant which has not 
been set aside, reversed, or vacated and which necessarily re- 
quired a determination inconsistent with a fact or a legal 
proposition which must be established for conviction of the 
offense of which the defendant is subsequently prosecuted ; 

unless the Attorney General of the United States certifies that 
the interests of the United States would be unduly harmed if the 
federal prosecution is barred. I n  this section, "local" means of 01- 

pertaining to any of the 50 states of the United States or any 
political unit within any of the 50 states. 



Commnt 
In 1959, in Abbate v. United 8tates, 359 US. 187 (1959) the Su- 

preme Court held that federal prosecution for conduct previously 
prosecuted by a state did not put the defendant twice in jeopardy. The 
Attorney General quickly announced federal policy high1 restrictive 2 .of subsequent federal prosecutions. This section, in e ect, codifies 
existing practice, estabhshing s presumptive bar but permitting the 
Attorney General to authorize a subsequent prosecution in an escep- 
tional case. Note that the bar is not co-extensive ~ i t h  that applyng 
when the &.st prosecution is federal; there the scope is determined by 
3 703 ( 2 ) ,  the provision imposing compulsory joinder. Here it is some- 
~ A a t  narrower, although still broader than tlie "identical offense" or 
"snnie facts" doctrines. Alternative possibilities would include an 
absolute bar of any of the varying dimensions mentioned above. Con- 
siderations supporting this provision are maintenance of federal 
supremacy and the geqerally succcssful experience under the Attorney 
General's voluntary policy. 

Note that prosecution by a foreign nation is treated in the same man- 
ner as first prosecution by a local government. See S20S regarding 
extraterritorial federal jurisdiction. 

"Local" is specially d e h e d  here (in lieu of using the definitions of 
"state" and ';localn in 8 109) in order to esclude those entities, such as 
the District of Col~unbia, mliicli are treated as states for other pur- 
poses, e.g.. interstate transportation. For double jeoparcly purposes 
those entities are part of tlie same sovereign. See $ 706. 

See Working Papers, pp. 331-36,341US. 

5 708. Subsequent Prosecution by a Local Government : When 
Barred. 

When conduct constitutes a federal offense and an offense under 
local law, a federal prosecution is a bar to subsequent prosecution 
by a local government under either of the following circumstances. 

(a) the federal prosecution resulted in an  acquittal or a 
conviction as defined in section 704(a) and (c) or was a barring 
termination under section 704(d) and the subsequent prosecu- 
tion is based on the same conduct or arose from the same 
criminal episode, unless (i) the statute defining the offense of 
which the defendant was formerly convicted or acquitted is 
intended to prevent a substantially different harm or evil from 
the law defining the offense for which he is subsequently prose- 
euted; or (ii) the second offense was not consummated when 
the  first trial began ; or 

(b) the federal prosecution was terminated by an acquittal 
lor by a final order or judgment for the defendant which has 
not  been set aside, reversed or vacated and which necessarily 
required a determination inconsistent with a fact or a legal 



proposition which must be established for  conviction of the 
offense of which the defendant is subsequently prosecuted. 

In  this section, "local" has the meaning prescribed in section 707. 

This section represents a novel attempt to have a federal standard 
apply rhere  a 10calit~y seeks to prosecute following a federal prosecu- 
tion within the scope of double jeopardy. A t  present there is no uni- 
form policy, some states imposing some kind of bar. others leaving it to 
the local prosecutor's discretion. This provision is similar to $707, 
which is applicable when the locality prosecutes first; and the com- 
ment to that section is substantially relevant here. Note, however, that 
a consideration therefederal  supremacy-favoring discretiontry 
power in the Attorney General to proceed notwithstanding a prlor 
local acquittal does not apply here, so that there is here an absolute bar 
against a subsequent local prosecution. 

-4 substantial body of opinion in the Commission, while not in dis- 
agreement with the end to be achieved, favors deletion of this section, 
both because of strong doubts as to its constitutionality md,bectluse of 
the view that, even if constitutional, i t  would be preferable, as a mat- 
ter of comity within the federal system, to permit the states to deal 
with the problem themselves rather than to force this result by Con- 
gressional action. 

See Working Papers. pp. 331-36,349-50. 

$709. When Former Prosecution Is Invalid or Fraudulently 
Procured. 

A former prosecution is not a bar within the meaning of sections 
704,705,706,707 and 708 under any of the following circumstances: 

(a) i t  was before a court which lacked jurisdiction over the 
defendant o r  the offense; 

(b) it was for a lesser offense than could have been charged 
under the facts of the case, and the prosecution,was procured 
by the defendant, without the knowledge of the appropriae 
prosecutor, for  the purpase of avoiding prosecution for a 
greater offense and the possible consequencesl thereaf; or 

(c) it resulted in a judgment of conviction which was held 
invalid in a subsequent proceeding on a writ of habeas corpus, 
coram nobis or similar process. 

Comment 
This section sets forth thrw circumstnnces under ~ h i c h  the rules 

against successive prosecution in the preceding sections do not apply. 
Paragraph (b)  attempts to avoid the danger that a defendant may 
fra~~dulently procure his own prosecution for a lesser offense, e.g., 



pleading guilty to a minor offense before a lower judicial officer, so 
that double jeopardy would apply to prosecution for a greater offense, 
e.g., a felony within the concern of a district attorney. See Working 
Papers, pp. 331-36. 



Part B. Specific Offenses 
Chapter 10. Offenses of General Applicability 

5 1001. Criminal Attempt. 

(1) Offense. A person is guilty of criminal attempt if, acting 
with the kind of culpability otherwise required f o r  commission 
of a crime, he intentionally engages in conduct which, in fact, 
constitutes a substantial step toward commission of the crime. A 
substantial step is any conduct which is strongly corroborative of 
the firmness of the actor's intent to complete the commission of 
the crime. Factual or  legal impossibility of committing the crime 
is not a defense if the  crime could have been committed had the 
attendant circumstances been a s  the actor believed them to be. 

(2) Complicity. A person who engages in conduct intending 
to  aid another to  commit a crime is guilty of criminal attempt 
if the conduct would establish his complicity under section 401 
were the crime committed by the other person, even if the other 
i s  not guilty of committing or  attempting the  crime, fo r  example, 
because he has a defense of justification or  entrapment. 

(3) Grading. Criminal attempt is  a n  offense of the same class 
as the offense attempted, except that  (a)  a n  attempt to  commit 
a Class A felony shall  be a Class B felony, and (b) whenever i t  
is established by a preponderance of the evidence at sentencing 
that  the conduct constituting the attempt did not come danger- 
ously close to commission of the crime, a n  attempt to commit a 
Class B felony shall  be a Class C felony and an  attempt to commit 
a Class C felony shall be a Class A misdemeanor. 

(4) Jurisdiction. There is federal jurisdiction over an offense 
defined in th is  section as prescribed in section 203. 

Comment 
This section establishes n general provision on attempt ~i-hich is ap- 

plicable to erery federal crime. There has nerer been such a pro\-is1011 
in federal criminal law. Wit11 snch a prorision there is no need for 
special statutes to prohibit coliduct which merely amounts to an xt- 
tempt to co~nmit another crime. The section n-odd establish standards 
as to the requisite intent, and conduct and den1 unifoimlg with such 
questio~is as impmibility, corrol>oration. punishment and incapacity 
of the wtor. 

Federal lam is, a t  present, unclear as to when preparation ends and 
attempt begins. In addition to the provision with respect to a substxn- 
tial step in subsection (I), a provision could be added listing kinds of 



conduct which would ordinarily constitute substantial steps, as in 
A.L.I. Model Penal Code 8 5.01 9).  As in many modern criminal law 6- revisions, the defense of impossi ility is precluded. 

Subsection (3) follows existing federal law in grading attempts at 
the same level as the cpmpletsd offense, but makes the two exceptions 
stated. Exception (b) is a version of the dangerous proximity doctrine. 
Tho decision to lower the grade of an attem t is a sentencing decision 
which could be reviewable on appeal. I n  a f em instances in the Code, 
:&en1 ts :11= to be graded at t.he same level RS the completed offense 

itrZ1ess of the proximity to completion. Such attempts are pro- 
hi mf ited in the sect,ion definlnrr the offens itself. See, e.g., espionage 
( 3  1112). Iinder 3204, a person cannot be sentenced c~nsecutively for 
attempt and the completed offense. 

See comment to $203, mpra, for discussion of attempt jurisdiction. 
See Working Papers. pp. 351-68,431,434,453,668,748,753-54,892, 

896~97,110i-08. 

§ 1002. Criminal Facilitation. 

(1) Offense. A person is guilty of criminal facilitation if he 
knowingly provides substantial assistance t o  a person intending 
t o  commit a felony, a n d  tha t  person, in fact, commits the crime 
contemplated, o r  a like o r  related felony, employing the assistance 
so provided. The ready lawful availability from others of the 
goods o r  services provided by a defendant is a factor to  be con- 
sidered in determining whether or not his assistance was sub- 
stantial. This section does not apply to  a person who i s  either 
expressly or  by implication made not accountable by the statute 
defining the  felony facilitated o r  related statutes. 

(2) Defense Precluded. Except a s  otherwise provided, i t  i s  no 
defense to  a prosecution under this section tha t  the person whose 
conduct the defendant facilitated has  been acquitted, has not been 
prosecuted o r  convicted, has  been convicted of a different offense, 
i s  immune from prosecution, or is otherwise not subject to justice. 

(3) Grading. Facilitation of a Class A felony is a Class C 
felony. Facilitation of a Class B o r  Class C felony is a Class A 
misdemeanor. 

(4) Jurisdiction. There is federal jurisdiction over a n  offense 
defined in this section when the felony facilitated is a federal 
felony. 

This section, in effect, creates an included offense to accomplice 
liability, and would provide s legislative solution to the dilemma fnced 
by a court which has to choose between holding a facilitator as a full 
ttccomplice or absolving him completely of criminal liability. See 
$401 and comment t,llereto, aupra. TI19 culpability required of a fncili- 



tator is only k~wwledge, whereas that required of an ~~ccomplice is 
intent that the crime be conmittecl. Rut a facilitator must proride s u b  
stantial assistance. Under this section the fact that the person fx i l i -  
tated could easily and lawfully lmve otten the aid elsewhere is % evidence negating the subst:mt,iality of t e assistance. zUternat.irely, 
the re'dy lawful ax-ailability of the assistance from ot.he~s could be 
made a defense. The principal must, actually have comnitted the 
felony conten~plnted or a similur felony; one cannot facilitate an at- 
tempt. See $1005. The last sentence of subsection (1) hns its counter- 
part in $401 (I),  dealing with complicity. See comment to  § 401, mpm. 
See Working Papers, pp. 153-54, 159-61,481, T31,46'3, 670. 

fj 1003. Criminal Solicitation. 

(1) Offense. A person is guilty of criminal solicitation if he 
commands, induces, entreats, or otherwise attempts to persuade 
another person to commit a particular felony, whether as prin- 
cipal or accomplice with intent to promote or  facilitate the com- 
mission of that  felony, and under circumstances strongly 
corroborative of that intent, and the person solicited commits an 
overt act in response to the solicitation. 

(2) Defense. It is a defense to a prosecution under this sec- 
tion that, if the criminal object were achieved, the defendant 
would be a victim of the offense or the offense is so defined that 
his conduct would be inevitably incident to i ts commission or he 
otherwise would not be guilty under the statute defining the 
offense or as a n  accomplice under section 401. 

(3) Defense Precluded. I t  is no defense to a prosecution un- 
der this section that the person solicited could not be guilty of 
the offense because of lack of responsibility or culpability, or 
other incapacity or defense. 

(4) Grading. Criminal solicitation is an offense of the class 
next below that of the crime solicited. 

(5) Jurisdiction. There is federal jurisdiction over an  offense 
defined in this section as prescribed in section 203. 

m e  a few statutes prohibit specific solicitations as substantive 
offenses, existing federal lam has no general prohibition against solici- 
tation of crimes. I f  the solicitation ~s successful, the solicitor is crim-. 
inally liable as an accomplice; if the solicit.ation does not result in 
commission of the crime, but the solicitee agrees and an overt act is 
thereafter wnmitted, the solic.itor is criminally liable for conspiriuy. 
'Illus, solic.iLztion may be viewed as an attempt to form a conspiracy. 
The solicitee either has not yet %,geed (a.lthough he has conmlitted an 
overt act, such us coming back for further discussions) or he has 



agreed but no overt act lins been committed sufficient to nlalce the crime 
n conspiracy. This section ~vould thus expand federal law to  corer 
unsuccessful solicitations of felonies, so as to permit earlier inter- 
roiltion against a criminal enterprise ~ ~ l i i c l i  has niorecl well beyond 
mere talk. An overt act is required so that criminality depends upon 
something besides speech. An alternative would be to penalize solici- 
tation whether or not the person solicited cominitted an  overt act. It 
should be noted that solno other modern criminal cock revisions rroulcl 
make solicitation of any crime an offense. I n  this Code solicitations of 
crirnes which are not felonies are proscribed in a few particular in- 
stances rather than by general provision here. See 8 13-16, dealing with 
solicitation of oft'elises obstructing justice. 

InstigatZion is required; mere encourngeinent is not eiiougl~. A 
"particular" felony must be solicited because to prohibit general 
esliortations ~ o d c l  raise free speech problems. The circumstances 
under ~ h i c h  the solicitation is made must strongly corroborate that 
tho solicitor is serious about hs i r lg  the person solicited act upon the 
solicitation. 

See Working Papers, pp. 351-52,368-79,431,434,U7,448,668. 

$1004. Criminal Conspiracy. 

(1) Offense. A person is guilty of conspiracy if he agrees with 
one or  more persons to engage in o r  cause the performance of 
conduct which, in fact, constitutes a crime or  crimes, and any one 
o r  more of such persons does an  act  to  effect a n  objective of the 
conspiracy. The agreement need not be explicit but may be 
implicit in the fact  of collaboration or  existence of other 
circumstances. 

(2) Part ies to  Conspiracy. If  a person knows or  could expect 
tha t  one with whom he agrees has  agreed or  will agree with 
another t o  effect the  same objective, he shall be deemed t o  have 
agreed with the other, whether or not he knows the other's 
identity. 

(3) Duration of Conspiracy. A conspiracy shall be deemed to 
continue until its objectives are accomplished, frustrated or  aban- 
doned. "Objectives" includes escape from the  scene of the crime, 
distribution of booty, and measures, other than silence, for  con- 
cealing the crime o r  obstructing justice in relation to it. A con- 
spiracy shall be deemed to have been abandoned if no overt act  
to effect i t s  objectives has  been committed by any conspirator 
during the applicable period of limitations. 

(4) Defense Precluded. I t  is no defense to  a prosecution un- 
der this section tha t  the person with whom such person is alleged 
to  have conspired h a s  been zcquitted, has  not been-prosecuted or  



convicted, has been convicted of a different offense, is immune 
from prosecution, or is otherwise not subject to justice. 

(5) Liability as  Accomplice. Accomplice liability for offenses 
committed in furtherance of the conspiracy is to be determined 
a s  provided in section 401. 

(6) Grading. Conspiracy shall be subject to the penalties pro- 
vided for attempt in section 1001(3). 

(7) Jurisdiction. There is federal jurisdiction over an offense 
defined in this section as prescribed in section 203. 

C m m t  
The treatment of conspiracy in this Code differs from its treatment 

under existing federal conspiracy statutes and law in several respects. 
1. Objectives. In addition to making conspiracy an offense when its 

objectives are to commit defined offenses, existin statutes define as % separate crimes conspiracies which have harmful o jectires regardless 
of whether the objective is a crime if committed by a smgle person, 
e.g., "to defraud the United States, or any agency thereof in any man- 
ner or for any purpose'' (18 U.S.C. $371). This section is limited to 
agreements to  engage in a crime or crimes rrhich are defined elsewhere. 
Defraudin the TTnited States, for example, is cotwed in theft of 
property ($1752), theft of services (8  l i33),  forgery ( 5  1751), false 
statements ( 8  1352) tax evasion ( § l4Ol), hindering law enforcement 
($1303), etc. I f  there is any doubt b o u t  the corerage of these specific 
offenses, an alternative might be to draft a substantire offense of '<de- 
frauding the Cnited States.'' Consideration might also be given to 
articulating in subsection (2) the extent to which a conspirator as- 
s u m s  the risk that t.1los.e with whom he conspires will hare additional 
but related objectives. Cf. B h m e n t h d  r. G?~ited States, 332 U.S. 539 
(1947) ; Reider v. United S t d e s ,  281 Fed. 516 (6th Cir.), cert. denied, 
260 US. 734 (1922). It may also bo useful to consider replacing the 
term "objectires" by lan p a g e  that refers more immediately to the 
"conduct" agreed upon. 

2. CuZpabiZity. Because most crimes in the Code are defined -vithout 
the federal jurisdictional factor and because culpability is not required 
as  to the facts upon which federal jurisdiction is based, i t  ~ o u l d  not be 
necessary under this Code to establish that the conspirators contem- 
plated the circumstances which give rise to federal jurisdiction. Under 
fi 203 all that  is required is that the jurisdictional circumstance has 
occurred or mould occur if the objectives were accomplished. See com- 
ment to 5 203, supra 

3. Act. Under subsection (1 )  ,as in existing law any act to  effect an 
objective of the conspiracy sufEices for criminal liability ; the act need 
not constitute a "substantial step" as is required in the case of attempt. 
Cf. 5 1001. An alternative to the text mould be to adopt the substantid 
step requirement on the theory that  othemise the act may be innocent 
in itself and not particularly corroboratire of the existence of a 
conspiracy. 

4. Grading and Sentencing. Existing law (18 U.S.C. § 371) estab- 



lishes a maximum term of five years' imprisonment for conspiracy to 
commit m y  felony, regardless of ml~$l?er the felony itself carries a 
penalty of 3 or  20 years; many emsting statutes defining spec~fic 
offenses therefore do not rely upon the general c o ~ s i r a c y  statute ?nd 
repeat the conspiracy provision in order to correlate tho sentencmg 
provisions. Subsection (6) of this section relates t.he penalty to the 
class of the offense which is the objectire of the conspiracy. T%e Code 
trents conspiracy, however, as a species of multi-party attempt; tho 
grading is compara.l>le to that. proridcd for attempt and, as  is provided 
for attempt, under B 3204 one cannot be sentenced consecut~vely for 
conspiracy and the subst:intive crime. Although, under t.he general rule 
of 5 1001, the grading of :L conspiracy offense would be lower where 
tho conspirwy had not come dangerously close to  accomplishing its 
gods, conspiracy is punishable equally with the completed offense in 
the case of certain offenses in the Code, where explicit pro~ision is 
made for such grading. See, e.g., $1112 (espionage). 

5. Cmplie2y.  Subsection ( 5 )  comple~nents n provision in the corn- 
plicity draft, $401(l)  (c), rerersina a judicially-derelopcd doctrine 
which imposes compl ,city liability Eased solely upon membership in 
the cons iracy. See comment to 8 401, supra. 

6. ~ o & i k z t i r m  am! Clari@otim~ Subsections (B), ( 3 )  and (4) eon- 
stitute statutory treatment of matters which have been heretofore been 
left to judicial derelopment. Such codification should not be construed 
as abandonment of tho wealth of federal decisional 1a-x on the subject 
of conspiracy nor as :ul e s  ression of opinion as to whether p d u r a l  
aspects of conspiracy tria s sl~ould or should not be treatecl by statute 
elsewhere. 

f 
7. Re7atbn to O?ynn&ed C./inzc. Some opinion favors supple- 

menting wnspiracy Inw vith a s e p ~ ~ t e l y  defined offense authorizing 
very high penaltics against leaders of lar e criminal syndicates. See 
Working Papers, pp. 3 8 1 4  ; Study Dr5 k 8 1005. Proposals of this 
character mere shelved in favor of the prorisions in $ 3202 authorizin 
use of the "upper ran,-" of imprisonment for dangerous special o f - 
fenders. including. llcaders of orgmized crime. T h ~ s  solution might 
have to be reconsiclereci if there were u. disposition to change con- 
spiracy from an illdloate offenw to  an independent offense, since a 
more txo-party :rgreement on crime, contenlplated by $ 1004, inade- 
quately describes the large scale continuous criminal syndicate which 
should be the target of any such independent offense. 

8. Alternative Tmatment of Compiracy. A substantial body of 
opinion in the Conllnission favors an alternative to subsection (6)  
which n-ouild read as follows: "Grading. Conspiracy shall be graded 
a t  the same l e d  as the higluest crime conduct constituting which was 
agreed to be perfor~ilcd or caused." This would reflect the view that 
conspi~xcy should be treated not only as nn inchoate offense, but also 
as a sepamta crime. See Model Penal Code, Tent.. D n f t  No. 10, p. 96 
(1960) ; C(lnanan v. United State?, 364 U.S. 587,593-91 (1961). In  the 
opinion of these Commissioners. there is insuflicient. justification, either 
in theory or experience, to warrant the approach of the test, ~vhich 
would narrow the scope of present conspirncy law. T h s e  silnle Corn- 
nlissioners wish to express concern that the Cmle would not p r m i t  the 
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imposition of a consecutive sentence for conspiracy and the conlmis- 
sion of the contemplated offense (see $3304(2) (b) ; cf, C7ue T-. United 
Xtates, 159 U.S. 590 (1895)), and that subsection ( 5 )  of this section 
orerrnles the Supreme Court's decision in P i n k e ~ t o n  r. 6-nited States, 
328 O.S. 640 (1946). Finally, these Commissioners vish to alert the 
Congress to the need to give special attention to procedural and evi- 
dentiary aspects of conspilacy 1ax-r when i t  undertakes substantire 
reform. See Fork ing  Papers, pp. 30,5400. 

See Working Papers, pp. 155-57. 381-8E,3834@2,131,134,1106-07. 

§ 100.5. General Provisions Regarding Sections 1001 to 1001. 
(1) Not to Apply to  One Another. An offense defined in sections 

1001 to 1004 shall not  apply to another offense defined in  sections 
1001 to 1005. 

(2) Attempt and  Conspiracy Offenses Outside this Chapter. 
Whenever "attempt" o r  "conspiracy" is made a n  offense outside 
this Chapter, it shall  mean attempt or  conspiracy, a s  the case may 
be, as defined in this Chapter. 

(3) Renunciation Defense. 
(a) Attempt. I n  a prosecution under section 1001 it is a n  

affirmative defense that, under circumstances manifesting a 
voluntary and complete renunciation of his criminal intent, 
the defendant avoided the commission of the crime attempted 
by abandoning his criminal effort and, if mere abandonment 
mas insufficient to  accomplish such avoidance, by taking fur-  
ther and affirmative steps which prevented the commission 
thereof. 

(b) Solicitation and Conspiracy. I n  a prosecution under sec- 
tion 1003 or  100-1 i t  is a n  affirmative defense that, under circum- 
stances manifesting a voluntary and complete renunciation 
of his criminal intent, the defendant prevented the  commission 
of the crime solicited or of the  crime o r  crimes contemplated 
by the  conspiracy, a s  the case may be. 

(c) "Voluntary and  Complete" Defined. A renunciation is 
not "voluntary and complete" within the meaning of this 
section if it is motivated in whole or  in part  by (i) a belief that  . 
a circumstance exists which increases the probability of detec- 
tion or  apprehension of the defendant o r  another participant 
in the criminal operation, or  which makes more difficult the 
consummation of the crime, or  (ii) a decision to postpone the 
criminal conduct until another time or  to substitute another 
victim or another but similar objective. 



Comment 
Subsection (1) makes it clear that the various forms of inchoacy 

dealt with in this Chapter are not to be cumulated, Le., one cannot be 
guilty of an  attempt to atlelnpt, or a coll~pirilcy to solicit. Subsection 
(2) makes the delinitions of "attempt" and "conspiracy" applicable to 
the use of these words elsewhere in the Code. Kote that tlie definiteions 
of "solicit" and...facilitate" are not given a similar generalized applica- 
tion; when these terms are used clse\rliere their scope must be derived 
by the ordinary rules of statutory construction, since liniitations ap- 
propriate to t-lle definition of a separate offense under thk Chapter are 
not necesst~rilp appropriate elsewhere. For example, although the 
person solicited must perform an overt act in response to the solicita- 
tion under $1003, an overt act is not required under 5 1361 (soliciting 
a bribe). When read in connection with subsechn (1), subsection (2) 
has the further result that if attempt is explicitly prohibited in the 
definition of a specific substantive offense, the offenses in $5 1001 to 
1004 do not apply to that attempt. The general offenses may apply, 
hon-ever, to an offense outside of Chnpter 10 in w l ~ c h  "solicits" or 
L'facilitates" is an element: e.g., conspiracy to solicit a bribe. 

Subsect ion (3)  de,fines an affirmative defense of renunciation to 
apply to inchoate offems where t.he defendant prerented commission 
of the substantive crime. Tllc defense encourages voluntary abandon- 
nlent of a crime prior to the cx~using of 11:~rrn and also serves to moderate 
tlie potentially broad scope of the inchoate offenses. The defense is not 
available for facilihtion, homer-er, because the crime of facilitation 
itself requires t.hat the crime facilitated be committed. 

See Q'orking Papers, pp. 362-64,376. 

8 1006. Regulatory Offenses. 

(1) Section Applicable When Invoked by Another Statute. 
This section shall govern the use of sanctions to enforce a penal 
regulation whenever and to the extent that another statute so 
provides. The limits on a sentence to pay a fine provided in Par t  C 
of this Code shall not apply if the other statute fixes a different 
limit. "Penal regulation" means any requirement of a statute, 
regulation, rule, or order which is enforcible by criminal sanc- 
tions, forfeiture or civil penalty. 

(2) General Scheme of Regulatory Sanctions. 
(a) Nonculpable Violations. A person who violates a penal 

regulation is guilty of an infraction. Culpability as  to conduct 
or the existence of the penal regulation need not be proved 
under this paragraph, except to the extent required by the 
penal regulation. 

(b) Willful Violations. A person who willfully violates a 
penal regulation is guilty of a Class B misdemeanor. Willful- 



ness as to  both the  conduct and the  existence of the penal 
regulation is required. 

(c) Flouting Regulatory Authority. A person is guilty of 
a Class A misdemeanor if he flouts regulatory authority by 
willful and  persistent disobedience of a n y  body of related 
penal regulations. 

(3) Dangerous Violations of Prophylactic Regulations. A per- 
son is  guilty of a Class A misdemeanor if he  willfully violates a 
penal regulation and thereby, in fact, creates a substantial likeli- 
hood of harm to  life, health, o r  property, or  of any  other harm 
against which the penal regulation was directed. 

There are many offenses in the United States Code, both in and 
outside Title 18, which, for a variety of reasons, do not belong in 
the Criminal Code, but which nevertheles should be subject to crimi- 
nal or quasi-criminal sanctions. T h e e  provisions are regulatory in 
nature, generally mul~trn prohibiturn offenses. They are usually de- 
tailed and complex or intimately related to other provisions as part 
of a regulatory scheme. Often they have been drafted without regard 
to whether they are consistent with fundamental principles of criminal 
1 % ~ .  Section 1006 represents n novel method for achievmg consistency 
~ I I  penal policy with respect to readstory offenses. It is proposed that 
the penalties for violation a i d  grading, based upon culpability and 
other factors, should be governed by this section in the Criminal Code, 
even though the offense is defined elsewhere. This section can, where 
consiclered appropriate, be incorpomted by reference in any r e g u l a t o ~  
provision outside the Code. Those committees in Congres with special 
competence in the regulated areas would thus be free to define the 
nlisconduct. leaving questions of penolou to be resolved by the Crim- 
inal Code. Since nlany regu1:itory laws deal with regulation of busi- 
ness, higher fines than those provided in the Code map be appropriate. 
Accordingly, i t  is made clear that such fine levels may be maintained 
even though this section is incorporated for other purpoz-. 

In  the final enactment of this pro-i-ision it may be appropriate to 
include a declaration of policy to the following effect: 

DecZaratim of PoZhj. The great increase of statutory and 
administrative regulation comanding a m a t i r e  acts or forbidding 
behavior not condemned by generally recognized ethicd standards 
emphasizes the need for discrimination in the use of the criminal 
law to enforce such regulation. Use of penal sanctions to enforce 
regulation involves si~bstantial risk that a person may be subjected 
to conviction, disgrace, and punishment although he did not know 
that his conduct was wrongful. When penal sanctions are employed 
for regitlatory oflenses, consitlerntions xi-ith respect to fair treat- 
ment of human beings, as well as the substantive aims of the regula- 
tory statute, must enter into legislative, judicial, and administra- 
tive decisions with regard to sanctions. I t  is the policy of the United 



States to prefer nonpennl sanctions over pepal sanctions to  secure 
compliance with regulatoq law unless violation of regulation 
manifests disregard for the mlfare  of others or  of the authority 
of government. It is further the olicy of the United States that 
no purely regulatory offense rhalfbe punishable as s felony. 

'LWillfully Tiolates," in subsection (2) (b) r uires not only thnt 
eonduct wlneh is, in fnct, contra17 to a penal ieAst. ion be engaged in 
willfully as defined in 5 300(1) ( e )  but that the willfullness extend 
to the existence of a proldition on such conduct as well. For  exmnple, 
a camper who intentionally sets a fire in n forbidden area must also 
have reason to believe that setting fires there is illegal in order to be 
g d t y  of willfully violating the regulntion. In  the reaulatory lam 
area, condl~ct vhich is not generally understood to be ilregal is often 
the subject of prohibition. 

See Working Papers, pp. 106-203, 103-17, 44546, 492, 496, 599, 
5'17-18. 



Chapter 11. National Security 

Int~odzcctorzj Note 
Sections 1101 through 112!) :Ire based. for the most part, on the 

national security provisions currently located in Chapters 3'7. 105 
and 115 of Title 18. Some esistine Title 18 provisions, such as those 
inrolring trespassing, are dealt w ~ t h  by provisions in other Chapters 
of the proposed Code. Others are to be relocated outside Title 18. 

Some exlsting felonies relating to national defense are defined out- 
side Title 18. I n  accordance with tlie policy that all felonies be brought 
into the proposed Code, these offcnses have hem analyzed to determine 
the extent to which felony pen:dties are appropriate. Those not broncht 
into the proposed Code would either be retained in their present titles, 
but graded no higher than misdemeanors, or repealed. Thus, revelation 
and destruction of restricted data on atomic energy, now dealt with in 
Title 42, are covered by sections 1112, 1113 and 1121; some Trading 
With the Ene~ny Act provisions, now in Title 50. are covered by sec- 
tion 1117: others arc cororcd by section 1204 in t . 1 ~  Foreign Relrttions 
Chapter and still others would remain outside Title 18. zl fdony deal- 
in- with employment of communists (50 U.S.C. $784) presents some 
d a c u l t  constitutional issues, recently considered by the Snpreme 
Court. Resolution of theso issues, by recasting the offense or otherwise, 
did not appear essential in a general criminal 1a-s reform effort. There- 
fore, it is contemplated t l ~ t  the oflense, which is essentially rey la -  
tory, remain in Title 50 with nonfelony sanctions. 

The term "war" is used in vnrious sections of Chapter 11. It is not 
defined and is subject to judicial construction depending upon the 
circumstances. As under present l a x  a state of war may e s ~ s t  without, 
or  before. a declzration of war. For example, an American who prtr- 
ticipated in Jnpm's attack on Phqrl Harbor would be guilty of war- 
time treason under $1101. Use of other terms in lieu of "war," su&h 

"armed conflict" and "armed host.ilities," is not clearly preferable 
t o  continuing present usage of %ar," since those terms would still 
require judic~al determination as  to whetlier they apply to brief en- 

rtgements of XTnited States armed forces abroad, such as in the 
%orninican Republic during 1965, as well as to long conflicts, such as 
in Southeast Asia. 

§ 1101. Treason. 

A national of the  United States i s  guilty of treason, a Class A 
felony, if, when the  United States is engaged in international 
war, he participates in o r  facilitates military activity of the enemy 
with intent to aid the enemy or  prevent or obstruct a victory of the 
United States. It i s  a defense to prosecution under this section 
that  the defendant believed that  he was not a national of the 
United States and  such belief was not recklessly held o r  arrived 



at. "National of the United States" means a person who is a citi- 
zen of the United States or  is domiciled in the United States, 
except that  a person shall not be deemed a national solely because 
of domicile if by treaty or international law such domicile does 
not entail allegiance to the United States. 

Comment 
Tkis section represents an attempt to cast the offense of treason in 

contemporary terms. and to reduce the diificulties of constrtwtion 
surrounding the current formulation in 18 U.S.C. § 2781 which is  
derived from the antiquated language in Article 111, § 3 of the Con- 
stitution. The proposal is based on the conclusion that the Con,pess 
need not adhere to the constitutional l anynge  in defining treason and 
that retention of the current provision would be an anachronism in 
a modern code. 

The explicit statutory requirement of culpability. defined as %tent 
to aid the enemy or prevent or obstruct a victory of the United States," 
is new. The existing statute contains no separately identifiable culpa- 
bility element. Instead, the mene rea of "intent to betray'? has been 
developed by judicial decision, resulting in difficulties and confusion. 
The limitation of treasonous conduct to participation in or facilitation 
of military activity of the enemy during international war is a 12 -G new. 
The current catclmll language in 18 U.S.C. 8 2381. i.e.. gil-ing aid and 
comfort to the enemy, corers both serious m c l  tririal conduct and 
affords no rational basis for grading. Since "facilitates" could also be 
construed to cover trivial concluct, an alternative would be to delete 
that word, relying upon jildicial construction of "participates:' t o  
reach conduct beyond 'actual membership in military forces. Xoto that 
wartime or peacetime hostile conduct, whether or  not by a national, 
is embraced by espionage or sabotage. 

Present law designates the persons capable of committing treason as 
those r h o  "owe allegiance" to the United States. Section 1101 ~urder- 
takes to give more prwision to the scope of the offense by making it 
applicable to "nationals" of the United States. and defining that con- 
cept primarily in terms of cikizenship and domicile. However, as 
appears in the final clause of 5 1101, a nstigial reliance on the oon- 
cept of allegiance is necessary in order to esclucle several classes of 
nonirrrmigrant aliens, e.g., treaty traders. officers of international orga- 
nizations and certain persons who are noncitizen nationals by rirtue 
of domicile in overseas territories of the United States. Some 
"traitorous" conduct by nonnationals is covered in $1102 if i t  occurs 
within the United States. 

The constitutional requirement of two witnesses to an ot-ert act of 
treason is not codified in E 1101. which in this respect is patterned on 
existing law. 

As respects the possibility that treason may be subjected to the 
death penalty or life imprisonment, see Chapter 36. 

See Working Papers, pp. 41930,462. 



1102. Participating in or  Facilitating War Against the  United 
States Within I t s  Territory. 

(1) Offense. A person is guilty of a Class A felony if, within 
the  territory of the  United States when the United States is en- 
gaged in international war, he participates in or  facilitates mili- 
tary activity of the enemy with intent t o  aid the enemy or  prevent 
o r  obstruct a victory of the United States. 

(2) Defense. It is an  afirmative defense to  a prosecution 
under this section tha t  the defendant acted as a member of the 
armed service of the enemy in accordance with the  laws of war 
and  that  he was not or  reasonably believed he was not a national 
of the United States, as defined in section 1101. 

C0mnnen.t 
This offense is coordinate with treason (9  1101), but has broader 

scope inasmuch as i t  covers hostile acts by nonmtionals when com- 
mitted within the United Stntcs. A nonnational's service in enemy 
armed forces pursuant to tho laws of war is, of course, excepted from 
the section. See Working Papers, pp. 419-30,462. 

3 1103. Armed Insurrection. 

(1) Engaging in Armed Insurrection. A person is guilty of 
a Class B felony if he engages in an armed insurrection with in- 
tent to oqerthrow, supplant o r  change the form of the government 
of the United States or  of a state. 

(2) Leading Armed Insyrrection. A person i s  guilty of a Class 
A felony if, with intent to overthrow, supplant o r  change the form 
of the government of the  United States or  of a state, he  directs 
o r  leads a n  armed insurrection, or organizes o r  provides a sub- 
stantial portion of the resources of an  armed insurrection which 
is in progress o r  is impending or  any par t  of such insurrection 
involving 100 persons or  mare. 

(3) Advocating Armed Insurrection. A person is guilty of a 
Class C felony if, with intent to induce o r  otherwise cause others 
t o  engage in armed insurrection in violation of subsection (I), he: 

(a) advocates the desirability or  necessity of armed insur- 
rection under circumstances in which there is  substantial like- 
lihood his advocacy will imminently produce a violation of 
subsection (1) o r  (2) ; or  

(b) organizes a n  association which engages in  the  advocacy 
prohibited in paragraph (a), or, as a n  active member of such 
association, facilitates such advocacy. 



(4) Attempt; Conspiracy; Facilitation; Solicitation. A person 
shall not be convicted under sections 1001 through 1003: 

(a)  with respect to subsection (3)(a) unless he engaged in 
conduct under circumstances in which there was  a substantial 
likelihood tha t  it would imminently produce a violation of 
subsection (1) or  (2) ; or  

(b) with respect to subsection (I), (2) o r  (3)(b) if his con- 
duct constituted no more than an  attempt or  conspiracy to  
violate subsection (3)(a) under circumstances in which there 
was no substantial likelihood that  such attempt or  conspiracy 
would imminently produce a violation of this section. 

C m e n  t 
This section corers a wide n r ie ty  of conduct directed toward in- 

surrection ns distinguished from conduct involving the commission of 
specific crimes such as murder. assault and property offenses. Sub- 
sections (1) and ( 2 )  would replace 18 U.S.C. $8 2383 and 2381, which 
deal with nrmed insurrection and seditious conspiracy. The major 
c.hnnp with res ect to existing law is tht,  for purposes of grading, 
5 1103 distinguis y lesbetween leaders (subsection (2) ) and mere partiel- 
pants (subsection (1) ) . 

Subsection (3) carries forward 18 U.S.C. $2385 (Smith Act) taking 
into account the wnstruct.ion of i t  dereloped by the courts. Inoperative 
language Ilas been deleted; but the essentia.1 prohibition ngainst ad- 
vocnting firnlecl insurrection has been retained. It is keyed to sub- 
sections (1) :incl (3) through its culpability element, the intent to 
induce armed insurrection, and the requirement that the conduct be 
likely to induce a violation of subsections (1) and (2). The offense of 
aclvocncy is viewed like an inchoate offense, ns a step removed from 
actual insurrection. This section incorporates judicially-expressed con- 
stitutional requirements, e.g., the "clear and present danger" test. 

Present 18 U.S.C. $$2383 and 2384 only cover insurreotion against 
tho government of the United States. Present 18 U.S.C. $ 2385 covers 
advoct~ting insurrection 'ngainst the government of the United States, 

Of 
stat& or of any polltical subdivision of any state. The inchoate 

and t le completed offense have here been made pnraLlel to  tho extent 
that actual armed insurrection against state governments is also sub- 
ject to  federal prosecution. Adrocacy of nrrned insurredion 
a politicnl subdivision of a state has been left to the states to deal with. 

See Working Papers, pp. 430-35. 

5 1104. Para-Military Activities. 

(1) Offense. A person is guilty of a n  offense if he knowingly 
engages in, o r  intentionally facilitates, para-military activities 
not authorized by law. "Para-military activities* means acquisi- 
tion, caching, use, or  training in the use, of weapons for political 
purposes by o r  on behalf of an association of ten or  more persons. 



Activities authorized by law include activities of the armed forces 
of the United States or of a state, including reserves and the Na- 
tional Guard, and federal, state or local law enforcement 
operations. 

(2) Grading. The offense is a Class B felony if the actor orga- 
nizes, directs, leads or  provides a substantial portion of the re- 
sources for para-military activities involving an association of 
100 or more persons. Otherwise the offense is a Class C felony. 

This section is designed to outlaw primte armies. Except for the 
uistrrtion unenforced provisions of 18 U.S.C. 5 '2386, which require re,., 

of such organizations, there is no slmilar provision in esistlng 1 % ~ .  
There are a number of counter arts in the lams of other nations, in- 
cluding Canada and the Unite s Kingdom; the problems mth  rrhich 
those laws deal are similar to problems existing in the United States. 
Troublesome questions which arise in connection this section are : 
(1) does i t  effectively reach private a r n d  groups w11m alleged objec- 
tive is "self-defense"? ( 2 )  does it improperly jeopardize groups who 
have indeed armed themselves for protective purposes, e.g., to patrol 
neighborhoods with high rates of violent crimes? See Working Papers, 
pp. $31: 436-39. 

3 1105. Sabotage. 

(1) Wartime Sabotage. A person is guilty of sabotage if, in 
time of war and with intent to impair the military effectiveness of 
the United States, he: 

(a) damages or tampers with anything of direct military 
significance or a vital public facility a s  defined in section 
1709(c) ; 

(b) defectively makes or repairs anything of direct military 
significance ; 

(c) delays or obstructs transportation, communication or 
power service of or furnished to the defense establishment; or 

(d) causes or creates a risk of catastrophe as defined in sec- 
tion 1704(4) by any means listed in section 1704(1). 

Sabotage under this subsection is a Class A felony if it jeopardizes 
life or the success of a combat operation. Othernise i t  is a Class B 
felony. 

(2) Other Catastrophic Sabotage. A person is guilty of a 
Class A felony if, whether or  not in time of war, with intent to 
impair the military effectiveness of the United States, he impairs 
the efficacy of military missiles, space vessels, satellites, nuclear 



weaponry, early warning systems, or  other means of defense or 
retaliation against catastrophic enemy attack. 

(3) Definitions. In this section : 
(a) "defense establishment" means the defense establish- 

ment of the  United States o r  of a nation at war with any  na- 
tion with which the United States is a t  war ;  

(b) "anything of direct military significance" means arma- 
ment o r  anything else peculiarly suited f o r  military use, and 
includes such a thing in course of manufacture, transport, 
o r  other servicing o r  preparation fo r  the defense establishment. 

Comlment 
This section, together with @I106 ,and 1107, mould replace the exist- 

ing sabotage statutes (18 u.s.~. SS2151-2156) with a scheme which is 
less complex, which corers some ,conduct not presently covered, and 
which takes contemporary conditions into account. 

Existing lam attempts to list property wllich may be subject to 
sabot.age, e.g., ". . . stores of clothing, air [sic], water, food, food- 
stuffs . . .?'; but tho presence of a catchall phrase a t  the end of the 
list is testirnon to  the difEculty of the task, i.e., ". . . and all articles, 
parts or ingre & 'enlts intended for, adapted to, or suitable for the use 
of the United States or  any associate nation, in connection with the 
conduct. of war or defense xcti~ities" (18 U.S.C. $ 2151). This section 
takes a different ap )roach. It describes both t l ~ c  kinds of property and 
the prohibited con a uct in general terms, requiring that an intent to 
impair the military effectiveness of the United States accompany the 
conduct r i t h  respect to the property so described. 

The references to a thing of direct military significance in subsec- 
tions (1) (a) and (1) (b) am intended to exclude property which, 
while belonging to the military establislment, is of a clearly non- 
military character, e.g., typewriters. Delays and obstructions covered 
by subsection ( I )  (c) are additions to existing law. Damage to vital 
c~vilian facilities in war with the appropriate Intent is federally pun- 
ishable as szabotqe under subsections (1) (a)  and (1) (d) because 
jurisdiction over arson and catastrophe is not plenary. 

The requirement of ' k t e u t  to impair the ndi tary  effectiveness of 
the United States" is similar to existing law, but differs in that esist- 
ing l a r  also comprehends an intent, to lnjuro an all . Under the defi- 
nition of "defense ectabblishment" in subsection (37(a) ,  this section 
covers injuries to allies if there is an intent thereby to injure the 
United States. 

Grading under existing law distinguishes between war and national 
emergency, on the one hand, and peace on the other. But the most 
serious and irreparable harm to national defense can occur even before 
a national emergency is recognized, t h o u g h  injury to sudden strike 
systems and defenses against such systems. Thus this section classifies 
snbotage of that  variety as well as sabotage in wartime as the most 
serious offenses. 

Contrary to existing law, the existence of a "national emergency" 
is not an element of grading hare. National emergency declarations 



by tho President, p~imarily significant for civil and administrative 
purposes, havo contmued in force for decades, and therefore operato 
arb~tmrily, if a t  all, in grading. It should be erllphasizecl that this has 

ficanco only with respect to  m d i n  not the definition of an 
o ense. 1ntention;rlly impairing t8e A t a r y  edfectiveness of the 
United States durin peacetime, not amounting to sabotage under this f section, could nevert lele-ss be a Class C felon? under $1107. 

Sw JYorking Papers, pp. 423,426, 48915, 453,454: 464,465. 

§ 1106. Recklessly Impairing Military Effectiveness. 

A person is  guilty of a Class C felony if, in reckless disregard of 
a substantial risk of seriously impairing the military effectiveness 
of the United States, he intentionally engages, in time of war, 
in the conduct prohibited in paragraphs (a)  through (d) of sec- 
tion 1105(1), or, whether o r  not in time of war, in the conduct 
prohibited in section 1105(2). 

This section replaces those portions of existing sabotage stntutcs 
which impose criminal liability upon a person who acts "with reason 
to believe that his act may ~njure, interfere xith, or obstruct tho 
United States" in preparing for or carrying on war or defense nctivi- 
tics (16 U.S.C. $S 2153, 2154). While it is similar to existing law in 
not requiring that an intent to harm the military effort accomp:iny 
intentional misconduct, this section is more explicit as to the rcquirc- 
nlent of n culpnbility greater than mere negligence Seo IYorking 
Papers, pp. 43949,464. 

$1107. Intentionally Impairing Defense Functions. 

A person is guilty of a Class C felony if, with intent to impair 
the military effectiveness of the United States, he engages in the 
conduct prohibited in paragraphs (a) through (d) of section 1105 
(1) and thereby causes a loss which is, in fact, in excess of $5,000. 

Cbmmzent 

This offense is similar to sabota ,but. is a C l w  C, rather than Class !I? A, felony, absent circumstances o mar or risk of catastrophic defense 
impairment. The requirement that the loss mused be in escess of 
$5,000 nrallels the felony grading provisions of criminal mischief 
(8  17057, leaving less serious harms to the misdemeanor grading pro- 
risions of that section. See Working Papers, pp. 43W5. 

$1108. Avoiding Military Service Obligations. 

(1) Offense. A person is guilty of a Class C felony if, in viola- 
tion of the regulatory act  and with intent t o  avoid service in the 



armed forces of the  United States or  the performance of civilian 
work in lieu of induction into the armed forces, he: 

(a) fa i ls  t o  register; 
(b) fa i ls  to report f o r  induction into the  armed forces; 
(c) refuses induction into the armed forces; or  
(d)  refuses or  fai ls  to perform, or  avoids the performance 

of, civilian work required of him. 
"Regulatory act* means Selective Service Act of 1967, or any other 
statute applicable to  the recruiting of personnel fo r  the armed 
forces, and any rules or  regulations issued pursuant thereto. 

(2) Duration of Offense. An offense under subsection ( l ) (a)  
is deemed to  continue until the actor is no longer under a duty to  
register as provided in the regulatory act. 

C~nmzent 
Existing lam makes any violation of the Selective Service Act, re- 

gardless oi- how trivial or the kind of intent, subject to  felony penalties 
50, U.S.C. App. 5 462). ' Section 1108 restricts the felon) to major violations whore t11e.m is 

intcnt to avoid military or substitute service; other violations would 
be subject to nonfelony sanctions under the Selective Service Act or 
equivalent legi~lat~ion appearing in Title 50. 

Snbsection (2) is necessary to co~mternct the recent Supreme Court 
constn~ction of the Selective Ser-i-ice Act in Totlssie v. United Stat#, 
397 US. 112 (197O), that the statute of limitations for failure to 
register begins to  run when defendant is 18, thus barring prosecution 
when defendant is 23. 

See Working Papers, pp. 44-46. 

3 1109. Obstruction of Recruiting or  Induction into Armed Forces. 

A person is guilty of a Class C felony if: 
(a) in time of war, he intentionally and substantially ob- 

structs the  recruiting service by physical interference or  
obstacle o r  solicits another to violate section 1108; or  

(b) with intent to  avoid or  deIay his o r  another's service in 
the  armed forces of the United States, he employs force, threat 
or  deception to influence a public servant in his official action. 

"Recruiting service" means a voluntary enlistment system, the 
Selective Service System or  any other system for  obtaining per- 
sonnel fo r  the armed forces of the United States. 

Commnt 
This section recasts 18 U.S.C. § 23&5, which deals with obstruction 

of recruiting services, in order to meet constitutional issues, correct 



grading disparities and integrate the offense into the Code as a whole. 
Thus, while reducing the 20-year penalty provided in existing law, 
paragraph (a) upgrades physical obstruction of recruiting services 
(from tho Cluss A misdernemor of ol>st.ructing any gorernment 
function. 5 1301) to a Class C felonj when it occurs in time of war. 
Similiarly. an u n s u c c ~ f u l  solicitation to  riolate 5 1108 (a Class A 
misdemeanor under 5 1003) is raised here to a Class C felony when 
it is conimitted in time of war. I n  addition, paragraph (b) covers 
the use of force, threat, or deception against IL public servant to pre- 
rent service in the armed forces, whether under tho Selective Service 
Act or otliermise. See IYorking Papers! pp. 4-45, 44648: 4-48-50. 

3 1110. Causing Insubordination in the Armed Forces. 

(1) Offense. A person is guilty of an  offense if he  intentionally 
causes insubordination, mutiny o r  refusal of duty by a member 
of the armed forces of the  United States. 

(2) Grading. The offense is a Class B felony if committed in 
time of war and it consists of (a)  causing mutiny, or  (b) causing 
insubordination or  refusal of duty of ten or  more persons, o r  
(c) causing insubordination or  refusal of duty in  o r  directly 
relating to a combat operation. Othernise i t  is a Class C felony. 

Comnent 
This section corers those nspects of 18 U.S.C. $5 2387 and 2388 

wliicli hare been described ns dealing with impairing the moralo of 
tho armed forces. TTnder esist.ing lsv, p d i n g  is based upon the 
esistencc or nonexistence of war. Here pacling is more discriminating, 
because the factor of ~ n r t i r n o  should not alone ag~rava te  all causing 
of insuborclination, e.g., cniisinm one soldier to refuse to perform KP. 
See Working Papers, pp. ~ ~ 7 , - 1 - 1 8 !  49-50. 

$1111. Impairing Military Effectiveness by False Statement. 

(1) Offense. A person is guilty of a n  offense if, in time of war 
and with intent to  aid the enemy or  to  prevent o r  obstruct the 
success of military operations of the United States, he knowingly 
makes or  conveys a false statement of fact  concerning losses, 
plans, operations o r  conduct of the armed forces of the  United 
States o r  those of the  enemy, civilian o r  military catastrophe, or 
other report likely to  affect the strategy or  tactics of the armed 
forces of the United States o r  likely to  create general panic o r  
serious disruption. 

(2) Grading. The offense is  a Class B felony if it causes serious 
impairment of the  military effectiveness of the United States. 
Otherwise i t  is a Class C felony. 



C m e n t  
This section corers matters now dealt with in 18 U.S.C. $2388..9s 

under existing lam, the proscription is limited to conduct occurm 
in time of war and accompanied by an intent adversely to affect Unite f 
States military o?erations. The strttement must be one of "fact?'-that 
is, s m p t i b l e  of proof of truth or falsity-as distinguished from 
qoliticd opinion. Sea P k c e  r. Udfed  States, 252 U.S. 239 (1920). 
See Working Papers, pp. 44647,448-50. 

3 1112. Espionage. 

(1) Offense. A person is  guilty of espionage if he : 
(a)  reveals national security information to a foreign power 

or  agent thereof with intent tha t  such information be used in 
a manner prejudicial to  the safety or  interest of the United 
States; o r  

(b) in time of war, elicits, collects or records, or  publishes o r  
otherwise communicates national security information with 
intent tha t  it be communicated to the enemy. 

(2) Grading. Espionage is  a Class A felony if committed in 
time of war or  if the information directly concerns military mis- 
siles, space vessels, satellites, nuclear weaponry, early warning 
systems or  other means of defense or  retaliation against catas- 
trophic enemy attack, mar plans, o r  any  other major element of 
defense strategy, including security intelligence. Otherwise 
espionage is  a Class B felony. 

(3) Attempt and  Conspiracy. Attempted espionage and con- 
spiracy to  commit espionage are punishable equally with the com- 
pleted offense. Without limiting the applicability of section 1001 
(Criminal Attempt), any of the following acts  is sufficient to 
constitute a substantial step under section 1001 toward commis- 
sion of espionage under subsection ( I )  (a)  : obtaining, collecting, 
o r  eliciting national security information o r  entering a restricted 
area  to obtain such information. 

(4) Definitions. I n  this section: 
(a) "national security information" means information 

regarding : 
(i) the  military capability of the United States or  of a 

nation at war with a nation with which the  United States 
is at war ; 

(ii) military or  defense planning or  operations of the 
United States; 

(iii) military communications, research o r  development 
of the United States ; 



(iv) restricted data as defined in 42 U.S.C. $2014 (relat- 
ing to  atomic energy) ; 

(v) security intelligence of the United States, including 
information relating to  intelligence operations, activities, 
plans, estimates, analyses, sources and methods; 

(vi) classified communications information as defined in 
section 1114; 

(vii) in time of war, any  other information relating to 
national defense which might be useful to the enemy; 

(b) "military" connotes land, sea or  air military and both 
offensive and defensive measures; 

(c) "foreign power" includes any  foreign government, fac- 
tion, party, or  military force, or persons purporting to act  a s  
such, whether o r  not recognized by the United States, any 
international organization, and any armed insurrection within 
the United States. 

(d) "agent" means representative, officer, agent o r  employee 
or, in case of a nation, a subject or  citizen. 

Comlment 
This formulation of espionage substantially carries forward esist- 

ing espionage statutes, 18 U.S.C. $5 793-798. The term "revcds" is 
usod in subsection (1) (a) ,  however, to ileal ~ i t h  problems raised in 
connection vi th  the transmittal of information in the public domain. 
It permits a court to distinguish b e t ~ e e n  the assembly and analysis of 
such infomation so as to constitute a revelation m d  the simplo 
transniittal of, for example, n daily newspaper.  he culpability rc- 

uircmcnt of subsection (1) (a)  is taken frorn 18 U.S.C. § 798. The 
b in i t ion  of national security information in subsection (4) (11) is 
suggested b judicial construction of existing law. Sote the incl~~sion 
of restricte c? data under the Atomic Energq. Act and of intelligence nncl 
communications matters, now covered by 42 U.S.C. $2274 and 18 
U.S.C. $5 798 and 959. 

Subsection (2) changes the grading scheme of existing law in a 
manner similar to the change with respect to sabotage. See comment 
to, 1105, supra 

lubsection (3) grades attempts a t  the samo level as the completed 
offense, which wilrnot almays be the case under the general attempt 
provision, 5 1001. By  specifying conduct sufficient to constitute an 
attempt (provided culpability is also present), this subsection elim- 
inates the need for separate statutes dealing with those matters. Of. 
18 U.S.C. 6 793 (a)  and (b) . 

See Working Papers, pp. 450-54. 

8 1113. Mishandling National Security Information. 
A person is guilty of a Class C felony if, in reckless disregard 

of potential in jury  to the national security of the United States, 
be : 



(a)  knowingly reveals national security information to any- 
one not authorized to receive i t ;  

(b) violates a known duty, to  which he is  subject a s  a public 
servant, a s  to  custody, care or  disposition of national security 
information or  as to reporting a n  unlawful removal, delivery, 
loss, destruction, or conipromise of the security of such infor- 
mation ; or  

(c) knowingly having possession of a document or  thing 
containing national security information, fai ls  to  deliver i t  on 
demand to  a public servant of the  United States entitled to 
receive it. 

"National security information" has the meaning prescribed in 
section 1112 (4). 

Cantment 
This section deals with rwkless misliandl inp of national secr~rity 

iniorlnntion in substanti:illg the sarnc mnnllcr as does existing lan-. 
under 18 U.S.C. 5 793(c) (d) mid (e) and other Title 18 provisions 
addressed to commmiication with reason to helie~e the conduct may 
injure the United St:ltcs. This section also corers provisions on re- 
strictcd data under the Atomic Energy Act and provisions dealing 
with intelligence and communications mattem See 42 U.S.C. 8 9274; 
18 7J.S.C. @ 798,952. 

See Torliing Papcrs, pp. 45446. 

§ 1114. Misuse of Classified Communications Information. 

(1) Offense. A person is guilty of a Class C felony if he 
knowing1 y : 

(a)  communicates classified communications information 
or  otherwise makes i t  available to a n  unauthorized person; 

(b) publishes classified communications information; o r  
(c) uses classified communications information in a manner 

prejudicial to  the safety or interest of the United States. 
(2) Attempt and Conspiracy. Attempt and conspiracy to vio- 

late this section a re  punishable equally with the completed 
offense. 

(3) Definitions. I n  this section: 
( a )  "communications information" means information: 

(i) regarding the nature, preparation o r  use of any  code, 
cipher o r  cryptographic system of the United States or of 
a foreign power; 

(ii) regarding the design, construction, use, maintenance 
o r  repair of any device, apparatus o r  appliance used or 



prepared or  planned for use by the United States o r  a for- 
eign power f o r  cryptographic o r  intelligence surveillance 
purposes ; 

(iii) regarding the intelligence surveillance activities of 
the  United States or  a foreign power; o r  

(iv) obtained by the  process of intelligence surveillance 
from the communications of a foreign power; 

(b) communications information is "classified" if, a t  the 
time the conduct is engaged in, the communications informa- 
tion is, for  reasons of national security, specifically designated 
by a United States government agency for  limited or  restricted 
dissemination or  distribution ; 

(c) "code," "cipher" and "cryptographic system" include, 
in addition to  their usual meanings, any method of secret writ- 
ing and any mechanical or  electrical device or  method used for  
the purpose of disguising or concealing the contents, signifi- 
cance or  means of communications; 

(d) "intelligence surveillance" means a l l  procedures and 
methods used in the interception of communications and the 
obtaining of information from such communications by other 
than the intended recipients ; 

(e) "unauthorized person" means a person who, or  agency 
which, i s  not authorized to receive communications informa- 
tion by the President o r  by the head of a United States govern- 
ment agency which is expressly designated by the President 
to engage in intelligence surveillance activities for  the United 
States; 

( f )  "foreign power" has  the meaning prescribed in section 
1112 (4). 

(4) Congressional Use. This section shall not apply to the fur-  
nishing, upon lawful demand, of information to a n y  regularly 
constituted committee of the Senate or  House of Representatives 
of the United States o r  joint committee thereof. Inapplicability 
under this subsection is a defense. 

Comment 
Tlris section substantially carries fornard the provisions of 18 U.S.C. 

8 798. Subsection (1) ( c ) ,  in present law, reads: ". . . in a manner 
prejudicial to the safety or interest of the United States o r  for the 
advantage of any foreign power. to the injury of the United States." 
The lat>ter phrase has been dropped as surplusage. The present law 
also contains the culpnbility requirement of "nillfully," as well as 



"laon-in ly;" but that requirement, n-hich would probably be "in- 
tentiona#yn under the M e  formulations, has also been dropped. At 
the same time, however, the offense is graded somewllat lower tlim 
in present law (10 years): and the matters covered by this section 
are explicitly included in the dellnition of "natiorml security infor- 
mation?' in espionage (5 1112), where intent to injure the United 
States is required and grading is a t  the Clnss A and B felony levels. 

1115. Communication of Classified Information by Public 
Servant. 

(1) Offense. A public servant or  former public servant is guilty 
of a Class C felony if he communicates classified information to 
a n  agent or  representative of a foreign government or  t o  a n  officer 
or  member of an  organization defined in 50 U.S.C. §782(5) 
(communist organizations). "Classified information" means in- 
formation the  dissemination of which has  been restricted by 
classification by the President o r  by the head of a United States 
government agency with the  approval of the President a s  affect- 
ing the security of the United States. 

(2) Defenses. 
(a)  It is a defense to a prosecution under this section that  

the public servant o r  former public servant was specifically 
authorized by the President o r  by the head of the United States 
government agency which he served to  make the communica- 
tion prohibited by this section. 

(b) It i s  a n  affirmative defense to a prosecution under this 
section tha t  the former public servant obtained the  information 
in a manner unrelated to his having been a public servant or, 
if not so obtained, it was not classified while he was a public 
s e n a n  t. 

Comment 

This section brings the prorisions of 50 U.S.C. S $83 (b) into Title 18, 
but. extencls the scope of the prohibitions to former public sen7mts, 
subject to an npproprints affirmative defense. The ,=tion continues 
existing I n r  in requiring proof only of intentional communication of 
clnssified information by a public servant to a foreign nation or the 
proscribed organization. No defense of fault-y clasificntion is pro- 
vided. An alternative provision, prohibiting comnunication of clnssi- 
fied information by anyone, together with a defense of inappropriate 
clnssification, has been consiciered. No need for n cllange from current 
policy to n broader prohibition, long rejected by the Congress, appears 
to Imve becn established. See Working Papers, pp. 442,450-53.454-56, 
467-61. 



8 1116. Prohibited Recipients Obtaining Information. 

An agent or  representative of a foreign government or  a n  officer 
o r  member of a n  organization defined in 50 U.S.C. 5 782(5) (com- 
munist organizations) i s  guilty of a Class C felony if he: 

(a) knowingly obtains classified information, as defined in 
section 1115 ; or  

(b) solicits another to commit a crime defined in sections 
lll2,1113,1114 or  1115. 

Comment 
This section is the counterpart of $1115 for certain recipients of 

sensitive inforlnatioli and provides Class C felony treatment. of such 
)emxls when they solicit violntions of $8 1112 to 1115. See Working 
bapelr, pp. ~2,450-56,~i7,4~1-t~.  

Sll17. Wartime Censorship of Communications. 

A person is guilty of a Class C felony if, in time of declared war 
and  in violation of a statute of the United States, or  regulation, 
rule o r  order issued pursuant thereto, he: 

(a) knowingly communicates or  attempts to  communicate 
with the enemy or  an  ally of the enemy; 

(b) knowingly evades or  attempts to evade submission to 
censorship of any communication passing o r  intended to  pass 
between the United States and a foreign nation; 

(c) uses any code o r  device with intent to  conceal from 
censorship the meaning of a communication described in para- 
graphs  (a)  and (b) ; or  

(d) uses any  mode of communication knowing it is pru- 
hibited by such statute or  regulation, rule o r  order issued 
pursuant thereto. 

comlment 

This section brings into the Code the wartime cerlsorship provisions 
of the Trading With tlic Enemy Act (50 U.S.C. App. S 3(c) and 
(d)) .  The Trading Wit11 the Enemy Act refers to LLdeclamd war;" 
a ~ l d  that limitation is continued here. See Working Papers, pp. 450-56, 
467,458-61. 

8 1118. Harboring o r  Concealing National Security Offenders. 

A person is  guilty of a Class C felony if he knowingly harbors 
o r  conceals another who has  committed o r  is about t o  commit 
treason (section 1101), sabotage (section 1005). espionage (section 
1113, or  murder of the President or Vice President (section 1601). 



0ornmn.t 
This section is derived from 18 U.S.C. 5 792, which makes it a crime 

to harbor or conceal those who hare coxnmitted or are about to commit 
espionage. Coverage is somowhat brondened to include traitors, sabo- 
teurs, a d  assassins of the President and Vice President. In  its "after- 
thefact': aspect, this offense orerlrtps the Code's prohibition against 
@ring aid to any olfender ( S  1303 , but does not r q u i m  proof of an 
1nB11t to hinder law enforce~iient. b 'PO wrrunent to  5 1303, infra I n  its 
"before-the-fact" nspect, this section, unlike the complicity provisions 
( $401) and the general offense of criminal fnc.ilitat.lon ( 5  100-2), does 
not that the crime the other is about to commit, or  ewn m 
attempt, ultimately be co~nmittd.  Thus the 1i:lrborer may be subject 
to criminal liability when, as is possible in some situations, t'he person 
he has harbored is not. i\ccorclingly the list of crimes included has been 
carefully limited. See Working Papers, pp. 461-63,468. 

$1119. Aiding Deserters. 

(1) Offense. A person is guilty of a n  offense if he intentionally 
assists a member of the  armed forces of the United States t o  
desert o r  attempt to desert or, knowing tha t  a member of the  
armed forces has deserted, he engages in the conduct prohibited 
in paragraphs (a) through (d) of subsection (1) of section 1303 
with intent to  aid the other to avoid discovery or  apprehension. 

(2) Grading. The offense is  a Class C felony if i t  is committed 
in time of war. Otherwise i t  is a Class A misdemeanor. 

CommMzt 
This sect'ion carries formn.rd the provisions of 18 U.S.C. 5 1381, in 

terms of the formulation developed for hindering law enforcement 
under 8 1303 of tho proposed Code. See Worliing Papers, pp. 463-64. 

5 1120. Aiding Escape of Prisoner of War  or  Enemy Alien. 

A person is guilty of a Class C felony if he  intentionally: 
(a) facilitates the escape of a prisoner of war  held by the 

United States or  any of i t s  allies o r  of a person apprehended 
or  detained a s  a n  enemy alien by the United States o r  any of 
i t s  allies; o r  

(b) interferes with, hinders, delays o r  prerents the discovery 
o r  apprehension of a prisoner of war o r  a n  enemy alien who 
has  escaped from the  custody of or  detention by the United 
States o r  any  of i t s  allies, by engaging in the conduct pro- 
hibited in paragraphs (a)  through (d) of subsection (1) of 
section 1303. 



This section substantially replaces 18 U.S.C. 757, which author- 
izes up to ten yews' in~prisomnent for the prohibited conduct. 

§ 1121. Offenses Relating to Vital Materials. 

A person is  guilty of a Class B felony if, with intent to injure 
the United States or  to secure an advantage t o  a foreign power in 
the event of a military confrontation with the United States, he 
engages in conduct prohibited or  declared to be unlawful by 42 
U.S.C. $5 2077, 21.22, 2131, 2276 (relating to atomic energy) o r  50 
U.S.C. § 167c (relating to helium). "Foreign power" has  the mean- 
ing prescribed in section 1112(4). 

This section substantially carries forward the provisions of -1.3 U.S.C. 
5 2272, which impose high penalties for violations of Atomic Energy 
Act provisions relating to unlicensed t r a 5 c h p  in and use of nuclear 
mnterjals, atomic weapons, utilization and production fxcilit.ies and 
destxuction of restricted data. Co~nment as to  disposition of othor 
offenses related to nuclear energy may be found in the Working 
PILIXX'S. ,Use cove.rec\ by this section are unlicensed d e  or transfers 
of helium in interst.n.te commerce after the President determines that 
xr?plation t.hcrcof is ixquirecl for the defense, security and general 
melfnw of tho United States. Such sales or transfers arc presently 
felonies under 50 U.S.C. S167li. See Working Papers, pp. 464-65. 

§ 1122. Person Trained in Foreign Espionage or  Sabotage. 

A person is guilty of a Class C felony if he knowingly: 
(a)  fai ls  t o  register with the Attorney General a s  required 

by 50 U.S.C. 5 S51 (relating to persons trained in a foreign 
espionage o r  sabotage system) ; o r  

(b) makes a false written statement in  a registration state- 
ment required by 50 U.S.C. § 851, when the statement is material 
and he does not believe it to be true. 

This section brings into the Code the felony defined in 50 U.S.C. 
$851. Absent this section's explicit coverage, the making of the mate- 
rial false statements contemplated here would only be a Class A 
misdenmmor under 1352 of the propused Code. See Working Papers, 
p. 466. 



5 1129. Time of War; Culpability. 
Time of war or wartime, for the purposes of this Chapter, means 

time when the United States is at war. Culpability a s  to the state 
of war need not be proved. 

This section is intended to be explicit that time of war means only 
a war involv the Unitcd States. The last sentonce will make it un- 1 for t 0 government to prove that the defendant knew the bZ3tate-s was a t  war, a state of mind difficult to prove but almost 
certain to exist. 



Chapter 12. Foreign Relations, Immigration and Nationality 

FOREIGN RELATIONS AND TRSDE 

$1201. Military Expeditions Against Friendly Powers. 

(1) Offense. A person is guilty of a Class C felony if he: 
(a) launches an air attack from the United States against 

a friendly power ; 
(b) organizes a military expedition assembled in the United 

States to engage in armed hostilities against a friendly power; 
or 

(c) within the United States, joins or knowingly provides 
substantial resources or transportation from the United States 
to a military expedition described in paragraph (b). 

(2) Definitions. In  this section: 
(a) "friendly power" means a foreign government, whether 

or not recognized by the United States, or  a faction engaged 
in armed hostilities, with which the United States is at peace; 

(b) "armed hostilities" means international war or civil 
mar, rebellion or insurrection. 

Com/ment 

This section, carryi fomarcl the substance of 18 U.S.C. 960, 
implements a national 1 o ligation under internatiqnal law and protects 
neutrality. Existing lam deals miLh both expeditions and enterprises. 
The proposed section continues use of the term "expectition'' because 
of its far ly  veil-developed meaning under existing Ism, but corers 
the substance of "enterprise" in S 1202. Coverage of launching an air 
attack from the United States, xhether or not more than one person 
is involved, is made explicit. Not8 that it is an offense to eng "P"" organizational activities regardless of where such activities take p ace, 
but i t  is an offenso to join the expedition or knqvringly provide it with 
transportation or substantial resources only ~f that conduct occurs 
within the United States. The distinction is made in order to avoid 
undue interference in activities which should not concern the United 
St.ates, such as  joining the expedition mhen it is on the high seas. As 
under existing law, the offense is committed if the expedition is 
assembled in tho United States with the prohibited purpose, even 
though it is not launched from the United States. See Working Papers, 
pp. 48441,497,50649. 

9 1202. Conspiracy to Commit Offenses Against a Friendly Nation. 

A person is guilty of a Class C felony if he agrees with another 
to engage in conduct hostile to a friendly nation within the terri- 



tory of any  foreign nation and if a party to the agreement engages 
in conduct within the United States constituting a substantial 
step toward effecting the objective of the agreement. "Conduct 
hostile to a friendly nation" means: 

(a)  gathering information relating to  the national defense 
of a friendly nation while such nation i s  engaged in interna- 
tional war, with intent to  reveal such information to  the injury 
of such nation o r  to  aid its enemy; 

(b) intentionally killing a public servant of a friendly nation 
on account of his official duties; o r  

(c) engaging in theft or intentional destruction of o r  dam- 
age to  or  tampering with property belonging to  or  in the cus- 
tody of the government of a friendly nation, o r  the intentional 
destruction of o r  damage to or  tampering with a vital public 
facility located within the territory of a friendly nation, pro- 
vided the conduct under this paragraph would constitute a 
felony if the property belonged to  the United States or was a 
vital public afcility as defined in section 1709(c). 

"Friendly nation" means a nation with which the United States is 
at peace. 

Cinnmen t 
This section is largely derived from 18 U.S.C. 5 956, although the 

current provision deals only with property depredations (pa rap iph  
(c) of the section). Also carried forward under this forniul~tion ~s the 
aspect of 18 U.S.C. 5 960 dealing with the launching of "military 
enterprises" (as well as isLmih expeditions," seo 5 1201) from the 'T United States. Section 960 has een judicially construed to  include 
intelligence activities (paraggph ((a) of the section). The rorision 
dealing with murder of foreqgn oficials ( p a r a p a  h (b) ) , rr%e new, 
is a logical extension of the list of acti~ities rohi B ited under existing 
law. The qualification in paragraph (c) %at the property crimes 
constitute felonies under the proposed Code, mere United States prop- 
erty or vital facilities involved, avoids involvement of Ameriwn law 
enforcement in trivial foreign crimes. See Working Papers, pp. 441, 
484-91,506-509. 

$1203. Unlawful Recruiting fo r  and Enlistment in Foreign 
Armed Forces. 

(1) Offense. A person is guilty of a Class A misdemeanor if, 
within the United States, he: 

(a) enters o r  agrees to  enter the armed forces of a foreign 
nation; o r  

(b) recruits o r  attempts to  recruit another for  the armed 
forces of a foreign nation. 



(2) Defense. It is an  affirmative defense to a prosecution under 
this section that the conduct was authorized by statute or a regu- 
lation, rule, or order issued pursuant thereto. 

Commend 
This section substantially re-enacts 18 U.S.C. 8 959. Parts of the 

existing lam describe special situations to which the prohibitions do 
not a p p p  e.g., recruitment of a porson who is not a citizen of the 
TTnited tates by a citizen of a mar-time ally. There is no need to dm1 
with these situations in the Criminal Code; and i t  is recommended 
that the provisions which do so be transferred to Title 22. That the con- 
duct has been authorized by those provisions is an affirmative defense, 
pursuant to subsection (2). It should be noted that neither this provi- 
sion nor $1201 prohibits a person from leaving the United States with 
intent to enlist abroad. This continnes current policy. See TVorkmg 
Papers, pp. 427,496-98. 

$ 1204. International Transactions. 

(1) Offense. A person is guilty of a Class C felony if he en- 
gages in conduct prohibited or  declared to be unlawful by a stat- 
ute listed in subsection (2), with intent to conceal a transaction 
from a government agency authorized to administer the statute 
or with knowledge that his unlawful conduct substantially ob- 
structs, impairs or perverts the administration of the statute or 
any government function. 

(2) Statutes. The following statutes are covered by subsection 
(1) : 

(a) 12 U.S.C. 9 95a or 50 U.S.C. App. $ 5(b) (relating to 
embargo on gold bullion and regulation of foreign-owned 
propern) ; 

(b) 22 U.S.C. $ 447(c) (relating to financial and arms trans- 
actions with belligerents) ; 

(c) 22 U.S.C. §287c(b) (relating to support of United Na- 
tions Security Council resolutions) ; 

(d) 50 U.S.C. App. § 3(a) (relating to unlicensed trading with 
the enemy) ; 

(e) 50 U.S.C. App. $2405(b) (relating to exports to commu- 
nist-dominated nations under Export Control Act). 

comment 
The purpose of this section is to identify the kinds of culpability 

which should make violation of the myriad regulatory provisions of 
the listed statutes subject to a felony penalty. The statutes involved 
bave in common the fact that they deal with the normally legitimate 
conduct of exporting goods, services, money or credit, but use criminal 



sanctions to 
are designed to 
foreign policy, such 
neutrality and other 
of this Code, these lams 
alties for virtually any 
example, an exporter fo a 
appropriate present atlon 
notations thereon ('in ink" (31 
ten-year prison term under 22 

ject to the felony penalty. 
substantial obstructions of the 

The two similar statutes referred to in subsection (2 )  (a) permit 
the President, durin time of war or "any other period of national 
emergency declared % the President,'' to reaplate or prohibit, by 
proclamation, transact~ons in foreign exchange, transfers of credit or 
payments between, by or to bankcng institutions, hoarding or dealmg 
m gold or silrer, or use of or dealin, 

in 
property in there 

is n foreign interest. Violations are present y subject to ten yens '  im- 
prisonment. While the culpability requirements of this section 
tend to narrow the potentially rast scope of felonious conduct under 
those statutes, it may nevertheless be preferable to delete them from 
tho list in subsection (2),  and thereby redme violations of them to 
tho level of misdemeanors, by virtue of 5 3007 of t t e  Code, escept 
as n few clehed felonies might be articulated for inclusion in Title 18. 
See Working Papers, pp. 487,491-96,1049-50. 

5 1205. Orders Prohibiting Departure of Vessels and Aircraft. 

A person is guilty of a Class C felony if he knowingly causes 
the departure from the  United States of a vessel or aircraft  in 
violation of a n  order prohibiting its departure. "Order" means 
an order issued pursuant to  a federal statute designed to restrict 
the delivery of the  vessel or  aircraft,  o r  the supply of goods o r  
services, t o  a foreign nation engaged in armed hostilities. 

Comment 
This section picks up the core felonies in some rather detailed repi- 

la tions about the movement of ~essels during a war in which the United 
States is n neutral nation. See 18 U.S.C. $5 963,965-67. The bulk of the 

a ions sections mould appro riately be moved to Title 22-Foreign Re1 t' 
and Intercourse, mi& minor offenses punishable under 5 1006. See 
Forking Papers, pp. 491-96,1M9-50. 

5 1206. Failure of Foreign Agents to Register. 

A person who fails  to register as a foreign agent as required 
by a federal s ta tute  is guilty of a Class C felony if he surrepti- 
tiously engages in the activity with respect to  which the registra- 



tion requirement is imposed or attempts to conceal the fact  he is a 
foreign agent. 

Conzment 

Existing provision+22 U.S.C. $$611-21 and 18 U.S.C. 5 951- 
require agents of foreign overnments to register with or give notice 
of their presence to the ft torney General and Secretary of State, 
1*especti~ely. Under this section mere failure to register is not a 
felony, although i t  may remain as s minor offense under a re,aulatov 
statute outside Title 18. The felony requires both failure to register 
and surreptitiously engaging in the activity with respect to which 
registration is required or attenipting to conceal one's status as a 
foreign agent. These requirements carry out the principles concerning 
grading considered in connect ion with $ 1204. It is also proposed that 
18 U.S.C. $ 951 be integrated with the other registration ~roviqions 
in Title 22. See Working Papers, pp. 498-99. 

IN1IIGRATION, NATURALIZATION, AND PASSPORTS 

Sections 1221 throu@ 1220 represent an effort to integrnte into 
the proposed Code rnany existing penal provisions designed to bnple- 
merit go-rernment regulation of ~mmigration, citizenship, and foreign , 
travel by citizens. Generally speaking, the approach has been: 

(1) to avoid interfering with existmg substantive policy; 
(F) to eliminate duplication of general offenses such as bribery, 

perjury, false stntements nncl forgery ; and 
(3) to segregate offenses which ought to remain in Title 18- 

usually the felonies-from lesser-grade matters which ought to  be 
regarded as regulatory offenses :~nd  placed in other Titles, amended, 
if necessary, to provide for nlinor penalties or incorporation of the 
regulatory offense provision ($ 1006). The p d i n g  and definition 
of those offenses which are to be incorporated in Title 18 have been 
iwonciled with the general penal policy of the remainder of the Code. 

The principnl substantive chnnges which result from this process 
are in grading. These sections give to Congress the primary role of 
identifying more discriminately than existing law which misconduct 
should be a felony and whicli a misdemeanor. 

I n  considering these provisions, one should bear in mind that much 
of the misbel~avior which can occur in this area, e.g., m&mg or using 
forged documents, is covered by other Code provisions. 

5 1221. Unlawful En t ry  Into the United States. 

(1) Offense. An alien is guilty of an offense if he intentionally: 
(a) enters the  United States at a time o r  place other than 

as designated pursuant to  a federal statute;  
(b)  eludes examination or  inspection by immigration 

officers ; 



(c) obtains entry  t o  the United States by deception; o r  
(d) enters the United States a f t e r  having been arrested and  

deported or excluded and deported from the United States. 
(2) Grading. The offense is a Class C felony if: 

(a)  entry is obtained by the use of an  entry document o r  
certificate of naturalization or  citizenship which the actor  
knows is forged o r  counterfeit o r  belongs o r  pertains to an- 
other; or  

(b) the  offense constitutes a violation of subsection ( l ) (d)  
and the alien previously has  been arrested and deported be- 
cause he was convicted of a felony involving moral turpitude. 

Otherwise the  offense is a Class A misdemeanor. 
(3) Defense. It is  a n  affirmative defense t o  a prosecution un- 

der subsection (1) (d) that  : 
(a) the Attorney General had expressly consented to the 

alien's reapplying for  admission to  the United States prior to 
his reembarkation at a place outside the United States o r  h is  
application fo r  admission from foreign contiguous territory; 
o r  

(b) with respect to a n  alien previously excluded and de- 
ported, he was not required by a federal statute to obtain such 
advance consent. 

(4) Presumption. I n  a prosecution under subsection ( l ) (d) ,  an  
alien who is found in the  United States a f t e r  having been de- 
ported is presumed to have intentionally re-entered the United 
States. 

Comment 
This section deals ~ i t h  offenses now defined outside Title 18, in 

8 U.S.C. 95 1325 and 1326. The offenses are d e h e d  substantially as 
they are defined in existing lam; but the grading is changed to accord 
with current views as to gravitj, and to take account of the availability 
of administratire remedies. The section makes it a felony to  use f$se 
documents for the purpose of entry or to re-enter after deportation 
for conviction of s felony. I n  any event, pepsistent -riolators mill be- 
subject to felony treatment under 5 3003. See Working Papers, pp, 
511-12. 

8 1222. Unlawfully Bringing Aliens Into  the United States. 

(1) Offense. A person is guilty of a n  offense if h e  intentionally 
brings into o r  lands in  the United States another who is a n  alien,. 
including a n  alien crewman, not admitted to the  United States 
by a n  immigration officer or not lawfully entitled to  enter o r  
reside within the United States. 



(2) Grading. The offense is a Class C felony if the actor en- 
gages in the prohibited conduct as  consideration fo r  a thing of 
pecuniary value o r  with knowledge the alien intends to  commit a 
felony in the United States. Otherwise i t  is a Class A misdemeanor. 

Comment 
This section carries forward the provisions on smugglin,o of aliens 

found in 8 U.S.C. S 1324(a) (1).  Tho significant change is wlth respect 
to grading. Under existing law all such conduct is felonious. This sec- 
tion distinguishes betmeen those less serious cases in which no more t lml 
ordinary complicit in unlawful entry is involred, such as ~ i t h  a 
f anlily member. micases  which warrant felony treatment : smuggling 
for gain or aiding e n t ~ y  of a person mho intends to commit EL felony. 
Class C felony treatment for aiding aliens r h o  intend to commit 
felonies is intended toecover the most serious aspects of 8 U.S.C. 
$8 1327 and 1328 (ai subversives and prostitutes). Kota that 9 felony treatment is accor ed to the procurement of prostitutes, what- 
ever their origins, under $1841. See Working Papers, p. 513. 

5 1223. Hindering Discovery of Illegal Entrants. 

(1) Offense. A person is  guilty of an  offense if, with intent 
to hinder, delay or  prevent the discovery o r  apprehension of 
another who is  a n  alien, including an  alien crewman, and who 
has unlawfully entered o r  is unlawfully within the United States, 
he : 

(a)  harbors o r  conceals such alien; 
(b) provides such alien with a weapon, money, transporta- 

tion, disguise or  other means of avoiding discovery or  ap- 
prehension ; 

(c) conceals, alters, mutilates or  destroys a document or 
thing : or  

(d) warns such alien of impending discovery o r  a p p r e  
hension. 

(2) Grading. The offense is a Class C felony if the  actor en- 
gages in the conduct: 

(a)  a s  consideration fo r  a thing of pecuniary value; 
(b) with intent t o  receive consideration f o r  placing such 

alien in the  employ of another; 
(c) with intent such alien be employed o r  continued in the 

employ of a n  enterprise operated for  profit ; o r  
(d) with knowledge such alien intends to commit a felony 

in the United States. 
Otherwise the offense is a Class A misdemeanor. 



Comment 
'This section carries formard wlmt are essentially a c c ~ r y - a f t e r -  

the-fact provisions concerning illegal aliens now conLained m 8 U.S.C. 
$5 1324(!2 and ( 3 ) .  The formulation is similar to the provisions of 
$1303 on h indering law enforcement. There is no change in substance; 
but the grading represents a departure from existing lam in line with 
the grading principles discussed in the comment to 5 1222. Considor- 
ation was given to including in this section a statement explicitly 
excluding ''mere employment" of nil alien from the scope of the offense, 
as is contained in existing law; b ~ ~ t  'here  employment" is not covered 
by the definition of the offense in any evcnt. Sea Working Papers, 
pp. 513-14. 

9 1224. Obtaining Naturalization or Evidence of Citizenship by 
Deception. 

A person is guilty of a Class C felony if he intentionally obtains 
by deception United States naturalization, registration in the 
alien registry of the United States, or the issuance of a certificate 
of United States naturalization or citizenship for  or to any person 
not entitled thereto. 

Comment 
This section consolidates a number of existing provisions, 18 U.S.C. 
1015 (a ) ,  1424, 1425 (a) and (b) , and carries forward the policy of 

existing law, treating as a serious matter the obtaining of citizenship 
or evidence of citizenship by deception. This is an instcance in which 
making false slntenlents, otherwise a misdemeanor under 5 1352, is 
upgraded to a felony. Note that obtaining the result by deception 
requires that the decept.ion be material. See Working Papers, pp. 
514-15. 

§ 1225. Fraudulent Acquisition or Improper Use of Passports. 

A person is guilty of a Class C felony if: 
(a) he intentionally obtains the issuance of a United States 

passport by deception; or 
(b) with intent to obstruct, impair or pervert a government 

function which is, in fact, federal, he uses a United States pass- 
port the issuance of which was obtained by deception or which 
was issued for the use of another. 

Comment 
This section carries forward the policy of 18 U.S.C. $1542, treating 

fraudulent acquisition or improper use of passports as  a serious of- 
fense. Lib § 1224, it is one of the instances in which making false 

?, 
statements, otllerwise a misdemeanor ( 5  1352), is upgraded to a felony. 



This offense is also s i rni l :~ to 8 1224 in the implicit requirement that 
the deception be material. See Working Papers, pp. 51k15. 

§ U29. Definitions for  Sections 1221 to 1225. 

(1) "..4lien" and  Related Terms. The definitions of "alien", 
"application f o r  admission", "crewman", "entry", "immigration 
officer", and "United States" provided in 8 U.S.C. 8 1101 shall  apply 
to  sections 1221 to  1223. 

(2) "Deception*. I n  sections 1221, 1224 and 1225, "deception" 
means : 

(a) creating o r  reinforcing a false impression as to fact, 
law, status, value, intention or  other s ta te  of mind by false 
written statement, impersonation or  the  presentation of a 
forged o r  counterfeit writing; or 

(b) preventing a public servant from acquiring information 
which would affect his official action. 

Comment 
The definition of "daception" is derived from the definition devel- 

oped for use in the theft provisions (§ 1741) and is adapted fx the 
specid needs of this Chaptsr. 



Chapter 13. Integrity and Effectiveness of Government 
Operations 

PHYSICAL OBSTRUCTION O F  GOVERNMENT FUNCTION AND RELATED 
O r n N S E S  

§ 1301. Physical Obstruction of Government Function. 

(1) Offense. A person is guilty of a Class A misdemeanor if, 
by physical interference o r  obstacle, he intentionally obstructs. 
impairs or  perverts the administration of law o r  other government 
function. 

(2) Applicability to  Arrest. This section does not apply to  the 
conduct of a person obstructing arrest  of himself; but such con- 
duct is subject t o  section 1302. This section does apply to the 
conduct of a person obstructing arrest  of another. Inapplicability 
under this subsection is a defense. 

(3) Defense. It is  a dcfense to a prosecution under this section 
that  the administration of law o r  other government function was 
not lawful; but i t  is no defense tha t  the defendant mistakenly 
believed that  the administration of law or  other government func- 
tion was not lawful. For  the purposes of this section the conduct 
of a public servant acting in good faith and under color of law in 
the execution of a warrant or  other process fo r  ar res t  o r  search 
and seizure shall be deemed lawful. 

(4) Jurisdiction. There is  federal jurisdiction over a n  offense 
defined in this section when the government function is a federal 
government function. 

C m m n t  
This section, a general prohibition of physical interference with 

governmental functions, replaces several existing statutes covering 
narrow aspects of the general mblem (18 U.S.C. §$1501,1502,2231). 
The doubt as to the kind of c 13 pability necessary under present law is 
remored ; proof of intent to interfere ~ 5 t h  a government function is 
specifically requiml. Since culpability need not be proved as to purely 
jurisdictional facts under fj 204 proof tha t  the government function 
Intended to be obstructed was in fact federal, v f d l e s s  of what the 
actor thou h t  i t  was, would suEce to estsbl~sh jurisdiction under 
subsection f4) 

In addition'to making physical obstruction of a government funo- 
tion an offense in itself, this section dl serve ,as a jurisdictional base 
for prosecuting more serious offellses, such as murder where homicide 
is the consequence of the violation See 5 201(b) (the piggyback 
jurisdict ional provision). PI1 sical interference wrtmntin more 
severe sanctions than the mis 2 enleanor treatment authorized % y this 
section are dealt --it11 elsewhere in the Code. See, e.g., 5 1391 under 
which c2ss:~ulting a witness is a Class C felony. 



Only physical interferences are covered; interposition of physical 
barriers, destruction of property, the introduction of a stench or per- 
sistent noise would violate the section, but an attempt to persuade by 
vorba.1 means would not. Obstruction by threats has not been included 
in this general offense in favor of more precise definit.ion in other sec- 
tions. See, e.9.. sections 1321 (wit.nesses), 1366 ( p h l i c  serrants), 1617 
(criminal coercion). See Working Papers, pp. (4, 431, 446,464, 468, 
517-29,535,544,624,80546. 

fj 1302. Preventing Arrest  o r  Discharge of Other Duties. 

(1) Offense. A person is guilty of a Class A misdemeanor if, 
with intent to  prevent a public servant from effecting a n  arrest  of 
himself or  another o r  from discharging any  other official duty, 
he creates a substantial risk of bodily injury to the public serv- 
an t  or  to anyone except himself, or  employs means justifying or  
requiring substantial force to overcome resistance to effecting 
the arrest  or  the discharge of the duty. 

(2) Defense. It is a defense to a prosecution under this section 
tha t  the public servant was not acting lawfully; but it is no 
defense tha t  the defendant mistakenly believed tha t  the public 
servant was not acting lawfully. A public servant esecuting a 
warrant or  other process in good faith and under color of law 
shall be deemed to be acting lawfully. 

(3) Jurisdiction. There is federal jurisdiction over a n  offense 
defined in th is  section when the public servant is a federal public 
servant o r  the  official duty  is a federal official duty. 

This section singles out and treats specially physical interference 
with rtn arrest.The c~nflicts in present federal 1a-w on the right to 
resist arrest are resolved under $tj 1301 and 130-2 and under $603 ( a ) ,  
which deals wit11 self-defense; these sections provide a consistent pat- 

from risk of serious injury to an ohcer 
faith and under wlor of law. Execution 
arrest is also covered, so that the public 

servant is protected against risk of bodily injury by reason of conduct 
which may not constitute "physical interference'' under 5 1301 or an 
assaultive offense under 55 1611 e t  sep. Slight interferences which 
create no substantial risk to the officer are not offenses m d e r  this SIX- 

tion. The section proscribes conduct against a public servant esecut.ing 
a warrant or other process in "good faith, under color of lam". Conduct 
in response to otherwise unlawful acts of a public servant is governed 
by the provisions generally applicable to use of force. The circum- 
stances under which there is justification for use of force against a 
federal law enforcement officer in such cases are limited by $603(a). 



Although the offense is aded as a Class A misdemeanor, !elation P of the section, as does vio ation of $1301, serves as a juris&ctional 
base for prosecution for murder, aggravated assault, and other serious 
oflenses committed during tlie course of the violation. See 5 201 (b) . 
See Torking Papers, pp. 517-29,544. 

5 1303. Hindering Law Enforcement. 

(1) Offense. A person is guilty of hindering law enforcement 
if he intentionally interferes with, hinders, delays or prevents 
the discovery, apprehension, prosecution, conviction or punish- 
ment of another for a n  offense by: 

(a) harboring or concealing the other; 
(b) providing the other with a weapon, money, transporta- 

tion, disguise or other means of avoiding discovery or appre- 
hension ; 

(c) concealing, altering, mutilating or  destroying a docu- 
ment or thing, regardless of its admissibility in evidence; or 

(d) warning the other of impending discovery or appre- 
hension other than in connection with a n  effort to bring 
another inta compliance with the law. 

(2) Grading. Hindering law enforcement is a Class C felony 
if the actor : 

(a) knows of the conduct of the other and such conduct con- 
stitutes a Class A or Class B felony; or 

(b) knows that the other has been charged with or convicted 
of a crime and such crime is a Class A or Class B felony. 

Otherwise hindering lam enforcement is a Class A misdemeanor. 
(3) Jurisdiction. There is federal jurisdiction over an  o f f e w  

defined in this section when the principal offense is a federal 
offense. 

Commzent 

This section repla- the pmvisions of 18 U.S.C. 55 1071 and 1072, 
covering concealment of fugit i~es from arrest and escaped prisoners, 
and 18 U.S.C. $8 3 and 4, covering accessory-after-the-fact and mis- 
prision of a felony, with the consolidated offense of hindering lam 
enforcement by aiding a fugitive. The harboring and concealing p y -  
hibition of existing law is ex anded t o  cover the other conduct spel -  
fied in the section. Grading 4' ollows the principle of 18 U.S.C. $ 3  m 
providing a lesser penalty for the accessory. Intimidating informers 
and making false reports to lam enforcement authorities are spec~f- 
icnll dealt with in §g 1322 and 1354, respectively. 

d l i l e  the section absorbs the concealment-of-the-offense aspect of 
misprision, the other element of misprision-failure to give notice to 
approprinte authorities--is not stated. Proof of concealment =tab- 



lishes that element in any e ~ e n t ;  in addit.ion the explicit imposition 
of such an obligation could raise constitutional clifficulties. Compare 
this otfense to Ij 1118 (Harboring or Conceagng National Security 
Offenders), under which broader criminal habllity is imposed for 
certain offenses. 

There is federal jurisdiction over the offense when the person 
aided is being or might be sought for a federal offense. Note that, 
pursuant to 8 201, the actor need not know that the latter offense is 
federal. See Working Papers, pp. 462,463,164,52936. 

4 1303. Aiding Consummation of Crime. 

(1) Offense. A person is guilty of aiding consummation of 
crime if he intentionally aids another to secrete, disguise, or con- 
vert the proceeds of a crime o r  otherwise profit from a crime. 

(2) Grading. Aiding consummation of a crime: 
(a)  is a Class C felony if the actor knows of the conduct of 

the other and such conduct constitutes a Class A o r  Class B 
felony; and 

(b) i s  a Class A misdemeanor if the actor knows of the con- 
duct of the other and such conduct constitutes a Class C felony 
or a Class A misdemeanor. 

Otherwise aiding consummation of a crime is  a Class B 
misdemeanor. 

(3) Jurisdiction. There i s  federal jurisdiction over a n  offense 
defined in this section when the principal crime is  a federal crime. 

Comment 
This section penalizes aiding another to benefit from his crime. It 

replaces and broadens the more specific coverage of 18 U.S.C. 8 1202, 
which corers only the exchange of kidnapping ransom money. 
Since the conduct prohibited is essential1 accessorid in nature, 
grading is oriented to  the principal offense. Zike 8 1303, culpability is 
r e q u i d  as to the concluct which constitutes the principal offenso. 
Federal jurisdiction is limited to c a . ~  in rrhich t.he rincipal offense 
is n federal crime, as it is under 5 130'3: the aider nee d' not know of the 
federal character of the principal crime. See Torking Papers, p. 536. 

8 1305. Failure to  Appear After Release; Bail Jumping. 

(1) Offense. A person is guilty of a n  offense if, a f t e r  having 
been released pursuant to  the Bail Reform Act of 1966, upon con- 
dition or  undertaking tha t  he will subsequently appear before a 
court or judicial officer a s  required, he fails to appear as required. 

(2) Grading. The offense is a Class C felony if the actor was 
released in connection with a charge of felony or while awaiting 



sentence or pending appeal or certiorari after conviction of any 
crime. Otherwise i t  is a Class A misdemeanor. 

(3) Defense. It is an  affirmative defense to a prosecution under 
this section that the defendant was prevented from appearing at 
the specified time and place by circumstances to the creation of 
which he did not contribute in reckless disregard of the require- 
ment to  appear. 

Commtsnt 
This section substantially reenacts 18 U.S.C. S 3150, the current bail 

jumping prorision. Tho grading sdleme also substantially follows 
existing law, althoug1;h other grnding scherncs, perhaps equally meri- 
torious, such as grading on the basis of the intent of the actor to con- 
ceal himself or on the need to apprehend lhn to compel his appear- 
ance, n-ere considered. 

The defense in subsection ( 3 )  was deemed necessary to take into 
account excuses for failing to appear which would be cognizable under 
an elastic construction of 'cmillfully", permitted by existing law but 
not by t.he proposed Code. See $302. 

No separate jurisdictional base is stated in this section because the 
offense itself requires rclcase under federal laws. 

See Working Pnpers, pp. 53643. 

5 1306. Escape. 

(1) Offense. A person is guilty of escape if, without lawful 
authority, he removes or attempts to remove himself from official 
detention or fails to return to official detention following tem- 
porary leave granted for  a specified purpose or  limited period. 

(2) Grading. Escape is a Class B felony if the actor uses a 
firearm, destructive device or other dangerous weapon in effecting 
or attempting to effect his removal from official detention. Escape 
is a Class C felony if (a) the actor uses any other force or threat 
of force against another in effecting or attempting to effect his 
removal from official detention, or (b) the person escaping was in 
official detention by virtue of his arrest for, or on charge of, a 
felony or pursuant to his conviction of any offense. Otherwise es- 
cape is a Class A misdemeanor. 

(3) Definitions. In  this section: 
(a) "official detention" means arrest, custody following sur- 

render in lieu of arrest, detention in any facility for custody 
of persons under charge or conviction of an offense or alleged 
or found to be delinquent, detention under a law authorizing 
civil commitment in lieu of criminal proceedings or authorizing 
such detention while criminal proceedings are  held in abey- 
ance, detention for  extradition or deportation, or custody for 



purposes incident t o  the foregoing, including transportation, 
medical diagnosis or  treatment, court appearances, work and 
recreation; but "official detention" does not include super- 
vision on probation o r  parole or constraint incidental to  release 
under [18 U.S.C., Chapter 207 (Release) and § 5035 (Juvenile)]; 

(b) "conviction of a n  offense" does not include a n  adjudica- 
tion of juvenile delinquency. 

(4) Defenses. Irregularity in bringing about o r  maintaining 
detention, or  lack of jurisdiction of the committing or  detaining 
authority shall not be a defense to a prosecution under this sec- 
tion if the escape is from prison or  other facility used fo r  official 
detention or from detention pursuant t o  commitment by a n  official 
proceeding. I n  the  case of other detentions, irregularity or  lack 
of jurisdiction shall be a n  affirmative defense if (a) the escape 
involved no substantial risk of harm to the person or  property 
of anyone other than the detainee, or (b) the detaining authority 
did not act  in good faith under color of law. 

(5) Jurisdiction. There is federal jurisdiction over a n  offense 
defined in this section when the official detention involves fed- 
eral  law enforcement o r  the escape is from a federal public 
servant or  federal facility used for official detention. 

C o m w  
This section carries forward most of the principles now embodied 

in 18 U.S.C. 751. Changes include definition of "escape" and "oEcial 
detention". This section also broadens the offense, thereby resolving 
some difficulties of construction under existing law with respect to nar- 
cotics addict rehabilitation and juvenile proceedings. Subsection (4) 
deals explicitly with the effect of ille 1 detention. It follows existing 
law by generally denying a defense y ased on illegality, but changes 
the present requirement, when the prosecution is for escape from 
arrest, that the arrest be lawful to a requirement only that the arrest 
be in good faith and under color of law. The escape, howerer, may not 
in any event create substantial risk of harm to others. 

Gmding keyed to the status of the defendant and the grade of of- 
fense ~ i t h  which he is charged is retained; but this section changes 
esisting law to make escape a Class B felony if dangerous means are 
used and a Class C felony if any other force against the person is 
used, regardless of how the offense would otherwise be p d e d .  Escape 
by juveniles is treated, as under existing law, as a misdemeanor, if 
force or dangerous means are not used. t h r o u ~ h  exclusion of adjudi- 
cation as n jrlvenilc clelinquent from L'wnvictlon of an offense". 

The section does not contain special pro\-isions on intentionally 
aiding or Lnowingly facilitating escape (18 U.S.C. 5 752), since 
the general accomplice and facilitation provisions of the Code mill 
apply. Public servants who recklessly or negligently permit escape, 
however, are dealt with explicitly in $ 1307. 



The federal jurisdiction.providec1 for this offense covers prisoners 
who are in state custody in aid of federal lam enforcement and in 
federal custody in aid of state lam enforcement, as well a s  federal 
prisoners in federal custody. 

See Working Papers, pp. 442,467,543-50. 

§ 1307. Public Servants Permitting Escape. 

(1) Offense. A public servant concerned in official detention 
pursuant to  process issued by a court, judge or  magistrate is 
guilty of a Class A misdemeanor if he recklessly permits a n  
escape and is guilty of a Class B misdemeanor if he  negligently 
permits a n  escape. "Official detention" has  the  meaning pre- 
scribed in section 1306(3). 

(2) Jurisdiction. There is federal jurisdiction over an  offense 
defined in this section when the public servant is a federal public 
servant o r  the  process is federal process. 

corn- 
This section continues the lic of 18 U.S.C. $755, dealin with 

public servants having c u s s  o l  a prisoner who 'boluntard9:' or 
'negligently" suffer the prisoner to escape, but adapts the culpa ility 
requirements to the definitions in the proposed Code, and leaves to 
the complicity provisions criminal liability for escape involvement 
more serious than recklessness and negligence. A fundamental issue 
is whether this provision should be retained a t  all, since it now deals 
only with incompetent custodians, for whom dismi-1 or other non- 
penal sanctions would be sufficient. If the rovision is continued, an l issue to be considered is whether it s h o ~  d apply to  those having 
custod of persons for such nonpenal purposes as commitment to 
menta I institutions. Such additional coverage could be accomplished 
by the following : 

For  the purposes of this section, "official detention" means, in 
addition to the meaning prescribed in section 1306(3), any deten- 
tion pursuant to process or commitment issued by a court, judge 
or magistrate. 
Sea Torking Papers, pp. 54849. 

$1308. Inciting o r  Leading Riot in Detention Facilities. 

(1) Offense. A person is guilty of a Class C felony if, with 
intent to cause, continue, or enlarge a riot, he solicits a group of 
five o r  more persons to engage in a riot in a facility used for  
official detention o r  engages in conduct intended t o  serve a s  the 
beginning of o r  signal fo r  such riot, o r  participates in planning 
such riot, or, in the course of such riot, issues commands o r  
instructions in furtherance thereof. 



(2) Definitions. In  this section : 
(a) "riot" means a disturbance involving an  assemblage of 

five o r  more persons which by tumultuous and violent conduct 
creates grave danger of damage or  in jury  to  property or per- 
sons or  substantially obstructs the operation of the facility or 
other government function ; 

(b) "official detention" has the meaning prescribed in sec- 
tion 1306(3). 

(3) Jurisdiction. There is federal jurisdiction over a n  offense 
defined in this section when the  facility is a federal facility. 

C m m . t  
This section carries fornard the policy of esist.hg 18 U.S.C. 5 1792, 

to the extent that section provides special criminal sanctions for lead- 
ing or inciting prison riots. This section differs from existing law in 
that it includes a definition of the term "riot" and states more precisely 
the kinds of participation which call for such sanctions. I t  should be 
noted that other provisions of the Code, dealing Foith injury to persons 
and damage to property, as well as physical obstruction of government 
function ( 5  1301), cover riots generally, and that prison rioters who 
commit more serious specific offenses d l  be subject to greater penal- 
ties. The definition of riot and other features of the section are similar 
to those in the inciting riot provisions of the Code (1$ 1801). Note that 
the section does not perpetuate the existing proscription of prison 
mutiny, which is not defined in 18 U.S.C. 5 1792. Mutinies which do not 
lead to rioting do not appear to have presented problems requiring 
special criminal sanctions. See Worlring Papers, p. 550. 

3 1309. Introducing o r  Possessing Contraband Useful fo r  Escape. 

(I) Introducing Contraband. A person is guilty of a Class C 
felony if he  unlawfully provides a n  inmate of a n  official detention 
facility with any  tool, weapon or other object which may be use- 
fu l  for escape. Such person is guilty of a Class B felony if the 
object is a firearm, destructive device o r  other dangerous weapon. 

(2) Possession of Contraband. An inmate of an official deten- 
tion facility is guilty of a Class C felony if he unlawfully pro- 
cures, makes o r  otherwise provides himself with, o r  has  in his 
possession, any tooI, weapon or  other object which may be useful 
for escape. Such person is guilty of a Class B felony if the object 
is a firearm, destructive device or  other dangerous weapon. 

(3) Definitions. I n  this section: 
(a) "unlawfully" means surreptitiously or  contrary to a 

statute o r  regulation, rule or  order issued pursuant thereto; 



(b) "official detention" has the meaning prescribed in sec- 
tion 1306 (3). 

(4) Jurisdiction. There is federal jurisdiction over an offense 
defined in this section when the facility is a federal facility. 

cmnzent 
This section replaces the parts of 18 U.S.C. $5 1791 and 1792 which 

deal with introduction into prison or illegal possession in prison of 
articles useful for escape. Violation of rules against otr1ler h c l s  of 
contraband would not be subject to the high felony penalty noF 
authorized indiscriminately by 18 U.S.C. $ 1791. That provision would 
be transferred to a procedural part of Title 18 and would be made sub- 
ject to lesser penalties in the manner of any other regulatory offense. 
See Working Papers, pp. 549-50. 

$ 1310. Flight to Avoid Prosecution or Giving Testimony. 

(1) Offense. A person is guilty of a Class C felony if he moves 
or travels across a state or  United States boundary with intent: 

(a) to avoid prosecution, or detention after conviction, under 
the laws of the place from which he flees, for  an  attempt or  
conspiracy to commit, or commission of: (i) an offense in- 
volving willful infliction of bodily injury, property damage or 
property destruction by fire or explosion, or (ii) any felony 
under the laws of the place from which the fugitive flees, or 
which, in the case of New Jersey, is a high misdemeanor under 
the laws of that state; or 

(b)(i) to avoid appearing a s  a witness, producing informa- 
tion, or giving testimony in any official proceeding in  such place 
in which the commission of an  offense described in paragraphs 
(a)(i) or  (a) (ii) of this section is charged or under investiga- 
tion; or  (ii) to avoid contempt proceedings or other criminal 
prosecution, or  custody or confinement after conviction, for 
such avoidance. 

(2) Discretionary Exercise of Jurisdiction. In addition to the 
authorization for discretionary restraint in the exercise of fed- 
eral jurisdiction by section 207, federal law enforcement agencies 
are  authorized to decline or discontinue federal enforcement 
efforts whenever i t  appears that the conduct which is the subject 
of the official proceeding, prosecution or conviction mould not, 
were i t  committed within federal jurisdiction, constitute a federal 
felony. No prosecution shall be instituted under this section un- 
less expressly authorized by the Attorney General. 



(3) Commission of Other Offenses in  the Course of Flight. 
Commission of a n  offense defined in this section shall  not be a 
basis for application of section 201(b) to  confer federal juris- 
diction over commission of another offense. 

(4) Venue. Violations of this section may be prosecuted only 
in the federal judicial district in .which the original crime o r  
contempt was alleged t o  have been committed, o r  in which the 
person was held in custody o r  confinement. 

00mmm-t 

This section carries forward the Fugitive Felon Act, 18 U.S.C. 
5 1073, and its companion section, 18 U.S.C. 5 1074. Since arrest for 
these offenses is almost exclusively a device to permit the federal goq- 
ernment to aid the states in apprehending wanted persons, the possl- 
bility of formulating provisions which permit such aid directlp has 
been explored, and a possible, but, not clearly superior, alternative is 
discussed in the TVorkino Papers. 

A new prorision aut%orizes federal o5cids  to decline or discon- 
tinue their law enforcement efforts if the state crime would not 
constitute a felony under federal law, thus providing a basis for 
uniform treatment of fugitive problems. An alternative approach 
~ l -odd  be to define the crime in subsection (1) as a felony under federal 
lav. Despite the fact that the latter approach is more feasible under 
the pro osed Code than under existing statutes (because federal and 
state o ir 'enses will be more dike),  the former approach is preferred 
because there will be differences in definitions, as well as in penalties, 
and those differences mill often pose complex problems that federal 
law enforcement officers should not be required t o  resolve. 

Commission of another federal offense is a jurisdictional base for 
many offenses in the Code, by reference to 8 201(b). Subsection (3) 
excludes commission of this offense as such n jurisdictional base be- 
cause there is no federal interest in prosecuting all crimes committed 
by state fugitives. 

Consideration has been given to reducing the grade of the offense to 
a Class A misdemeanor because the misconduct is not itself seriously 
harmful; but felony grading TI-as retained because of the occasional 
need of federal officers to make arrests without warrants, the fact 
that the underlying crime is a serious one, and the requirement of 
Attorney General authorization as a prerequisite to prosecution. 

See Working Papers, pp. 544,551-66. 

OBSTRUCTION OF JUSTICN 

3 1321. Tampering With Witnesses and Informants in Proceed- 
ings. 

(1) Tampering. A person is guilty of a Class C felony if he uses 
force, threat, deception or  bribery: 



(a)  with intent to influence another's testimony in a n  official 
proceeding; o r  

(b) with intent to induce o r  otherwise cause another: 
(i) to withhold any testimony, information, document 

or  thing from a n  official proceeding, whether o r  not the 
other person would be legally privileged to do so; 

(ii) to violate section 1323 (Tampering With Physical 
Evidence) ; 

(iii) to elude legal process summoning him to testify 
in a n  official proceeding: or  

(iv) to absent himself from a n  official proceeding to 
which he has been summoned. 

(2) Soliciting Bribe. A person is guilty of a Class C felony if 
he  solicits, accepts or  agrees to accept from another a thing of 
pecuniary value a s  consideration for: 

(a)  influencing the  actor's testimony in a n  official proceed- 
ing; o r  

(b) the  actor's engaging in the conduct described in para- 
graphs (i) through (iv) of subsection l(b). 

(3) Defenses. 
(a) It i s  a defense to a prosecution under this section for  

use of threat  with intent to influence another's testimony that  
the threat  was not of unIawful harm and was  used solely to 
influence the other to testify truthfully. 

(b) I n  a prosecution under this section based on bribery, i t  
shall be a n  affirmative defense that  any  consideration for  a 
person's refraining from instigating or  pressing the prose- 
cution of a n  offense was to be limited to restitution or indemni- 
fication for  harm caused by the offense. 

(c) It is no defense to a prosecution under this'section that  
a n  official proceeding was not pending o r  about to be instituted. 

(4) Jurisdiction. There is federal jurisdiction over a n  offense 
defined in this section when the official proceeding is a federal 
official proceeding. 

(5) Witness Fees and Expenses. This section shall not be con- 
strued to  prohibit the  payment o r  receipt of witness fees provided 
by statute, o r  the  payment, by the party upon whose behalf a wit- 
ness is called, and receipt by a witness, of the reasonable cost of 
travel and subsistence incurred and the reasonable value of time 
lost in attendance at a n  official proceeding, or  in the case of expert 



witnesses, a reasonable fee fo r  preparing and presenting an  expert 
opinion. 

C m m t  
This section deals with corruption of actual or potential witnesses 

or informants. It replaces those aspects of 15 U.S.C. $5 1503 and 1505 
which condemn '*corrupt endeavors'' directed towards "witnesses" 
which obstruct the )'due administration of justice". See also 18 U.S.C. 
5 201 (d), dealing with bribery of witnesses. Diacult issues of con- 
struction of the quoted terms have made the scope of current lam 
uncertain. Despite the apparent broad sweep of those terms, the courts 
oftan have strictly construed the term ''mtness" and have required 
there be a *'pending proceeding" a t  the time the defendant acted. 

Tho section avoids the di5culties raised br the terms "corrupt" and 
"endeavors" by describing the conduct or endeavor, e. ., use of force, 
which is corrupt when accompanied by the requisite cukabilit 
over, the manner in which the culpability elements are d e s c r i ~ . ' ~ ~ ~  
intent to muse another to withhold testimony, avoids the requirements 
of existing law that a proceeding be pending or that the other person be 
R "witness". 

An essential element of tho felony under snbsect.ion (1) is the use of 
force, t31ireat, deception or bribery. If  force reaches the level of scrious 
aggression, e.g., honiicide or kidnapping, comn~ission of this offense 
would be the basis for federal jurisdiction over the other offense under 
the bL~~iggybnck" jurisclictional provision. 8 901(b). Use of tile pro- 
scribed menns to i ~ ~ l l u e ~ ~ c c  testinlony will be u fclong, witllout inquiiy 
into tho t~wthfulness of the testimony sought by the actor, except 
with respect to threats. So long as the actor is seeking truthful testi- 
mony, he may threaten lawful harm! e.g., to seek a pe j u  prose- 
cution. Solicitation of or other partic~pation in perjury is 1% to the 
pe j u r y  statute ( 5  1351), and relevant geneml rovisions nnd offenses 
of general n plicnbility (Chapter 10). It shou d be noted that use of B P 
tho ivrongfu mmns to incluce misconduct by participants in official 
proceedings may be criminal under this section even if the "miscon- 
duct'' is not, e.g.. eluding proceqs, claiming a p r i d e @  not to testify. 

Other tampering with witnesses and with evidence by other than 
the proscribed felonious means, covered by existing obstruction of 
justice statutes, is dealt with in the proposed Code under new specific 
offenses such as  § 1323, tampering wlth phjsical evidence: § 1342, 
failure to ap ew as witnes or produce information, and 5 1313, re- 
fusal to test1 f p. Retaliation against a witness is covered by § 1367. 

Under the provision that culpability is not required as to jurisdic- 
tional facts ( 5  204), it d l  be sufficient to establish that the tam erer 
thought the other was or would be a etness in some kind of o k cia1 
proceeding. Elimination of the requirement that a federal o5cial 
proceeding actually be pending or about to be instituted extends fed- 
eral jurisdiction beyond its present limits wherever concurrent juris- 
diction over the official matter exists. I n  such circumstances the policy 
of restraint on exercise of federal jurisdiction, stated in 5 207, mill be 
significant. 

Although not absolutely essential (since the prohibition is only 
against influencing testimony), subsection (5) is carried fornard in 



virtually the same terms as it appears in the existing bribery law, 
18 I7.S.C. g 201 ( j) . 

See Working Papers, pp. 567-83. 

§ 1322. Tampering With Informants in Criminal Investigations. 

(1) Offense. A person is guilty of a Class C felony if, believing 
another may have information relating to a n  offense, he deceives 
such other person or  employs force, threat or bribery with intent 
to hinder, delay or  prevent communication of such information to 
a law enforcement officer. The affirmative defense in subsection 
(3)(b) of section 1321 applies to this section. 

(2) Jurisdiction. There is federal jurisdiction over an offense 
defined in this section when the principal offense is a federal 
offense or when the law enforcement officer is a federal public 
servant. 

0- 
This section replaces 18 U.S.C. $1510, which prohibits obstruction 

of criminal investigations by intimidation or brlbery of informants. 
I t  contemplates no change in the substance of current law, but is more 
explicit in limiting coverage to deception of the informant only, not 
deception of the officiaL The changes with respect to  jurisdiction hare 
implications sin1il:lr to those discussed in the comment to § 1321, 
s u m .  Nota that, as with $1321, this provision can be rt jurisdictional 
base for prosecution of even more serlous crinies. Note also that injur- 
ing  a person on account of his being an informant is covered by the 
oflense of retaliation ($1367), which may be "piggybacked" as a 
jurisdictional base for prosccution of more serious crimes. See Work- 
ing Papers, p. 571. 

8 1323. Tampering With Physical Evidence. 

(1) Offense. A person is guilty of an offense if, believing an  
official proceeding is pending or about to be instituted or be- 
lieving process, demand or order has been issued or is about to 
be issued, he alters, destroys, mutilates, conceals or removes a 
record, document or thing with intent to impair i ts verity or 
availability in such official proceeding or for the purposes of 
such process, demand or order. 

(2) Grading. The offense is a Class C felony if the actor sub- 
stantially obstructs, impairs or perverts prosecution for a felony. 
Otherwise i t  is a Class A misdemeanor. 

(3) Definition. In this section "process, demand or order" 
means process, demand or order authorized by law for the seizure, 
production, copying, discovery or examination of a record, docu- 
ment or thing. 



(4) Jurisdiction. There is federal jurisdiction over a n  offense 
defined in this section when the official proceeding which is pend- 
ing or contemplated is or would be a federal official proceeding or 
when the process, demand, or order is or would be issued by a 
federal public servant, 

Om& 
This section covers the physical evidence aspects of the current 

obstruction of justice provisions (18 U.S.C. 85 1503 and 1505) and 
resolves problems which have arisen under them in substantially the 
same way that the witness aspects are resolved in 5 1321. Note related 
provisions: § 1342, dealing mlth failure to produce under a subpoena 
dm@ team; 5 1351, perjury; and $ 1352, false statements. A n  issue 
posed by the section is whether any felony penalty is warranted for 
conduct short of actual perjury *and, if it is, whether the limitation pro- 
posed in subsection (2) is sufficient. Another issue is whether unsuc- 
cessful solicitation of the misdemeanor violat.ion of this section should 
be specifically prohibited. Solicitation of a felony violation is covered 
by $1003. See Working Papers, pp. 575-78. 

8 1324. Harassment of and Communication With Jurors. 
(1) Offense. A person is guilty of a Class A misdemeanor if, 

with intent to influence the official action of another as a juror, 
he communicates with him other than a s  part  of the proceedings 
in a case, or harasses or alarms him. Conduct directed against 
the juror's spouse or other relative residing in the same house- 
hold with the juror shall be deemed conduct directed against the 
juror. 

(2) Definition. I n  this section "juror" means a grand juror or 
a petit juror and includes a person who has been drawn or sum- 
moned to attend as a prospective juror. 

(3) Jurisdiction. There is federal jurisdiction over an  offense 
defined in this section when the juror is a federal juror. 

The major purpose of this section is to insulate the juror from any 
external influence on his ofticia1 h i o n .  It carries forward existing 
federal law under 18 U.S.C. $5 1503 and 1504, broadening the latter's 
coverage of -written communications to include all communications. 
Bribery of and force or threats directed at jurors, who are defined in 
this Code as public servants under 8 109, are covered by the general 
prorisions on bribery of and threats against. public sewants (88 1361, 
1366). The second sentence of subsection (1) carries forward the scope 
of existing obstruction of justice provisions as construed by the courts; 
but broader coverage may be warranted. See Working Papers, pp. 583- 
89,623. 



5 13%. Demonstrating t o  Influence Judicial Proceedings. 

(1) Offense. A person is guilty of a Class B misdemeanor if, 
with intent to influence a judge, juror or  witness in the discharge 
of his duties in a judicial proceeding, he pickets, parades, uses a 
sound-amplifying device, displays a placard o r  sign containing 
written o r  pictorial matter, or otherwise engages in a demonstra- 
tion in o r  on the  grounds of a building housing a court of the 
United States or of a residence of o r  usual place of occupancy 
by such judge, juror o r  witness o r  on a public way near such 
building, residence o r  place. "Near" shall  not be construed to  
mean a place more than 200 feet from such building, residence 
o r  place, unless otherwise modified by court rule. 

(2) Jurisdiction. There is federal jurisdiction over a n  offense 
defined in this section when the judicial proceeding is a federal 
judicial proceeding. 

Comwnt  
This section, prohibiting picb-eting and demonstration with intent 

to influence a judge, juror or witness in a, judicial proceeding, 
cnrries forward the substance of 18 U.S.C. 5 1507. I n  Cox v. Louisiana, 
370 U.S. 559 (1965), the Supreme Court upheld the constitutionality 
of n stnto statute modeled on the current federal provisions, but re- 
rcrsecl R conrictio~l under that statute because of difficulties arising 
from tho term "near.!' To minimize such difliculties the scction, borrow- 
ing from a similar New York statute (N.Y. Penal L a m  $215.50(7)), 
draxvs all outside line at 200 feet, in the absence of a court rule wh~ch 
takes into account the particular features of the court's location. Closer 
than that distance may not be "near,!' dependin on the circumstunces ; 
but i t  will be clear to both demonstrators an f lam enforcement 05- 
cials that demonstrating a t  a greater distance will not be criminal. 
DilIicultics with respect to distance might be avoided entirely by pro- 
scribin only wtual obstructions with respect to demonstrat~ons near 
a cour +% owe. See Dmfman T. Mehuner, 430 F.2d 558 (7th Cir. 1970) 
for discussion of similar problems. See Working Papers, pp. 622-23. 

5 1326. Eavesdropping on J u r y  Deliberations. 

(1) Offense. -4 person is guilty of a Class A misdemeanor if 
he intentionally: 

(a) records the  proceedings of a jury  while such jury is 
deliberating or  voting; or  

(b) listens to  o r  observes the  proceedings of any  jury of 
which he is not a member while such jury  is deliberating or  
voting. 

(2) Defense. This section shall not apply to the  taking of notes 
by a juror in connection with and solely for  the purpose of assist- 



ing him in the  performance of his official duties. Inapplicability 
under this subsection is a defense. 

(3) Definitions. In this section "jury" means grand jury or  
petit jury, and "juror" means grand juror o r  petit juror. 

(4) Jurisdiction. There is federal jurisdiction over a n  offense 
defined in th is  section when the  jury is a federal jury. 

Comment 
This section changes 18 U.S.C. $1508, prohibiting eavesdropping 

on jury deliberations, only to conform the provisions to the style of 
the proposed Code. See Working Papers, pp. 585-86. 

5 1327. Nondisclosure of Retainer in Criminal Matter. 

(1) Offense. A person employed fo r  compensation to influence 
the official action of a public servant with respect to  the initia- 
tion, conduet o r  dismissal of a prosecution for a n  offense o r  the 
imposition o r  modification of a sentence is  guilty of a Class A 
misdemeanor if he  privately addresses to  such public servant any 
representation, entreaty, argument or  other communication in- 
tended to influence official action without disclosing the  fact  of 
such employment, knowing that  the public servant is unaware of 
it. 

(2) Applicability to  Attorney-At-Law. This section does not 
apply to  a n  attorney-at-law o r  to  a person authorized by statute 
or  regulation t o  ac t  in a representative capacity with respect to 
the official action when he is  acting in such capacity and makes 
known to  the  public servant or  has  indicated in any  manner 
authorized by law tha t  he is acting in such capacity. Inapplicabil- 
i ty under this subsection is  a defense. 

(3) Jurisdiction. There is federal jurisdiction over an  offense 
defined in this section when the public servant is a federal public 
servant. 

Comment 
Thii section makes it a Class A misdemeanor for a person to fail 

to reveal he has a retainer when he seeks to influence a public servant's 
o5cial action in a criminal matter. Subsection (2) makes a filed notice 
of appearance su5cient for this purpose. The prorision covers the 
situations involved in United States v. liahaner, 317 F.2d 459 (2d 
Cir. 1963) and United States v. Polakoff, 121 F.2d 333 (9d Cir. l M l ) ,  
mhich were prosecuted as corrupt endeavors "to influence, obstruct, or 
impede" the LLdue administration of justice" under 18 U.S.C. 5 1503. 
Compare 5 1365 mhich prohibits trading in special i d u e n c m f f e r i n g  
or accepting money for using the influence of kinship or  oficial posi- 
t'ion upon a public servant. See Working Papers, pp. 592-96. 



CRIMINAL CONTEMPT AND RELATED O P F E S S E S  

3 1341. Criminal Contempt. 

(1) Power of Court. A court of the United States shall have 
power to  punish, as authorized under this section, such contempt 
of i t s  authority, and none other, as: 

(a) misbehavior of any person in i t s  presence o r  so near 
thereto a s  to obstruct the administration of justice; 

(b) misbehavior of any of i t s  officers in their official trans- 
actions ; 

(c) disobedience o r  resistance to its lawful writ, process, 
order, rule, decree or  command. 

(2) Sta tus  as Offense; Grading. Except a s  otherwise provided, 
a criminal contempt proceeding under this section shall be 
deemed prosecution fo r  a n  offense fo r  the  purposes of Part A 
(General Provisions) and Part C (Sentencing) of this Code. Crim- 
inal contempt shall be treated as a Class B misdemeanor, except 
that  the defendant may be sentenced to a term of imprisonment 
of no more than six months, and, if the criminal contempt is dis- 
obedience of o r  resistance to a court's lawful temporary restrain- 
ing order o r  preliminary or final injunction or  other final order, 
other than for the payment of money, the  defendant may be 
sentenced to pay a fine in any amount deemed just  by the court, 

(3) Successive Prosecutions. Notwithstanding the  provisions 
of sections 704,703,706,707 and 708 (relating to  multiple prosecu- 
tions), a criminal contempt proceeding under this section is not a 
bar to subsequent prosecution fo r  a specific offense if the court 
certifies in the judgment of conviction of criminal contempt, or  the 
order terminating the proceeding without acquittal o r  dismissal, 
that  a summary criminal contempt proceeding was necessary 
to  prevent repetition of misbehavior disruptive of a n  ongoing 
proceeding and tha t  subsequent prosecution as a specific offense 
is warranted. I n  a subsequent prosecution the defendant shall 
receive credit for  al l  time spent in custody and any  fine paid by 
him pursuant t o  the  criminal contempt proceeding. 

(4) Civil Contempt Preserved. This section shall  not be con- 
strued to deprive a court of i ts  power, by civil contempt pro- 
ceedings to compel compliance with i t s  lawful writ, process, 
order, rule, decree, or  command, or to compensate a complainant 
for  losses sustained by reason of disobedience o r  resistance there- 
to, in accordance with the prevailing usages of law and equity, 
including the power of detention. 



Comment 
This section is based upon 18 U.S.C. S 401, in n-hich Con ess has 

imposed restraints on the courts' inherent power to punish f= or crim- 
inal contempt outside the course of regular criminal proceedings. 
Although legislative restraints on this power are unusual m American 
jurisprudence, the provisions of 18 U.S.C. 5 401 have been federal law 
since 1831. Supreme Court decisions have restricted the scope of the 
porer to contempts--other than disobedience of orders and the like- 
which are cornnutted in or near the courtroom, and have imposed a 
six-month maximum on imprisonment if the contempt charge is not 
tried before a jury. 

No effort has been made to modify the language of 18 U.S.C. 5 401 ; 
and its provisions have been retained in subseotion (I) ,  a step which 
mill perpetuate the judicial construction of them which has occurred 
over tihe years. A six-month prison term, held by the Supreme Court 
to be the max'imum which can be imposed without a jury trial, is set 
as the maximum for all 
of specific statutory offenses 
a Class A misdemeanor may 
as witness), fj 1343 (refusal to 
b~ disorderly conduct) and § 
Criminal contempt is classified as a Class B misdemeanor, with the 
result that consecutive sentences may be imposed up to one year under 
5 3m. Consecutive terms longer than one year can only be imposed 
after prosecution under the specific offenses. 

alternative to the six-month maximum mould be to limit the 
court's summary power to punish for contempt, e.g., to 5 days' irn- 
prisonment, relying for greater deterrence on the threat of prosecution 
as an offense under sections 1.34245. This might have the advantage of 
interpasina an impartial tribunal between the offending defendant 
and offenzd judge prior to the imposition of an extended jail term. 
Nevertheless, it  as t110uglit preferable to recognize a broader need for 
the court to vindicate its anthorit The danger of abuse was achowl- 
*d, but thought not to be, on gklance. dispositive. 

The court's power to impose a fine in any amount it deems just is 
preserved for disobedience of a find order or injunction in view of 
the fact that fines considerably ,water than the amount otherwise 
h e d  for Class B misdeme~nants are from time-to-time imposed and 
sustained by appellate courts. 

Since the section explicitly provides that contempt proceedings are 
subject to the General Provisions of the proposed Code, including 
those dealing with multiple prosecutions, subsection (3) provides 
an exception to the usual rules when an immediata contempt prose- 
cution is necessary to prevent repetition of misbehat-ior disruptive 
of an ongoing proceeding. 

Subsection (4) preserve the courts' c i d  contempt power to compel 
obedience or to compensate for failure to obey, as distinguished from 
punishment for past conduct. Sea P.L. 91452 (28 U.S.C. 5 182G) for 
provisions regarding civil contempt proceedings against recalcitrant 
witnesses, including a masimum limitation on confinement of 18 
months. 



For a provision grantin power to the court to recommend prosecu- d tion for contumacious con uct as a spec~fic offense, see 3 1349. 
Sea Workmg Papers, pp. 601-10,616,626. 

$1342. Failure t o  Appear as Witness, to  Produce Information or  
t o  be Sworn. 

(1) Failure to Appear o r  to  Produce. A person who has  been 
1awfully.ordered to appear a t  a specified time and place to  testify 
o r  to  produce information in an  official proceeding is guilty of a 
Class A misdemeanor if, without lawful privilege, he fails to  
appear o r  to  produce t h e  information at tha t  time and place. 

(2) Refusal to be Sworn. A person attending a n  official pro- 
ceeding is guilty of a Class A misdemeanor if, without lawful 
privilege, he fai ls  to comply with a lawful order: 

(a) to  occupy o r  remain a t  the designated place from which 
he is t o  testify as a witness in such proceeding; o r  

(b) to be sworn o r  t o  make equivalent a b a t i o n  as a wit- 
ness in such proceeding. 

(3) Defenses. It is  a defense to a prosecution under this sec- 
tion tha t  the defendant: 

(a) was prevented from appearing at the specified time and 
place o r  unable to  produce the information because of circum- 
stances to  the  creation of which he did not contribute in reck- 
less disregard of the requirement to appear o r  t o  produce; or  

(b) complied with the order before his failure t o  do so sub- 
stantially affected the proceeding. 

(4) Definitions. I n  this section : 
(a)  "official proceeding" means 

(i) a n  official proceeding before a judge o r  court of the 
United States, a United States magistrate, a referee in bank- 

ruptcy o r  a federal grand jury;  
(ii) a n  official proceeding before Congress; 
(iii) a federal official proceeding in which pursuant to 

lawful authority a court orders attendance or  the produc- 
tion of information; 

(iv) a n  official proceeding before an  authorized agency; 
(v) a n  official proceeding which otherwise is made ex- 

pressly subject to this section; 
(b) "authorized agency" means a n  agency authorized by fed- 

eral statute t o  issue subpoenas or  similar process supported by 
the sanctions of this section : 



(c) "official proceeding before Congress" means a n  inquiry 
authorized before either House or  any joint committee estab- 
lished by a joint o r  concurrent resolution of the two Houses 
of Congress o r  any committee or subcommittee of either House 
of Congress; 

(d) "information" means a book, paper, daciiment, record, 
or  other tangible object. 

Comntcnt 
This section, together with §$j 134345 contributes to the general 

scheme of reform in the contempt nre? Iy defining specific offenses 
consisting of conduct currently dealt wt l i  under the general rubric of 
contempt. Jioss of this conduct is covered in existing specific offenses 
insofar as administrative proceeding; and Congressional hearin are 
involved. A major change is that nuronduct relatin to judicia$pro- 
ceedings would also be covered by the specific o f enses defined in 
$$ 1342-45. Another change is to subject administrative proceedin 

many titles of the United States Code. 
T to one provision in lieu of the multitude of provisions spread throug 

The scope of this section is determined by the definitions in sub- 
section (4). Note that what constitutes an "official proceeding before 
Congress" is a formulation cnrried forxard from existing law (2 
U.S.C. $8 192, 194). Existing policy is carried forward by the defini- 
tion of bbauthorized ngency" so that disobedience of the subpoenas 
contemplated by the section will be a direct offense, Le,, without an 
intervening court order, only when another law so provides. The de- 
termination as to  which agencies' subpoenas should be so treated is 
to be made outside the Code, in the statute which drfines the agency's 
powers. 

Since the offense is one of omission and the power to issue process 
is broadly conferred, various protections have been provided. First., 
what constitutes an official proceeding for other purposes, e.g., 
perjury, is not necessarily an official proceeding under this sec- 
tion. Second, the process must be "lawfully" served or the order b'l:iw- 
fully" issued. Third, lawful privileges are recognized, e.g., evecutivo 
privilege. Fourth, defenses nre provided in subsection (3) 'for non- 
reckless failure to appear or inability to produce and for insubstantial 
noncompliance. Finally, the certification procedure as a condition for 
prosecution of Congressional contempts under esisting law has been 
adapted to court, p n d  jury and magistrate contempts, so that, in 
effect, there can be no prosecution unless a judge, who would other- 
wise be able to make the contempt determination, first approves it. 
See $1349. 

See Working Papers, pp. 610-14,626. 

§ 1343. Refusal to Testify. 

(1) Offense. A person is guilty of a 
without lawful privilege, he refuses: 



(a)  to answer a question pertinent to  the subject under in- 
quiry in a n  official proceeding before Congress and continues 
in such a refusal af ter  the presiding officer directs him to  
answer and advises him that  his continuing refusal may make 
him subject to criminal prosecution; o r  

(b) to  answer a question in  any other official proceeding 
and continues in such refusal af ter  a federal court or  federal 
judge or, in a proceeding before a United States magistrate o r  
referee in bankruptcy, the presiding officer directs or  orders 
him to answer and advises him that  his continuing refusal may 
make him subject to criminal prosecution. 

(2) Defense. It is a defense to a prosecution under this section 
tha t  the defendant complied with the direction or  order before 
his refusal to do so substantially affected the proceeding. 

(3) Definition. "Official proceeding before Congress" has  the  
meaning prescribed in subsection (4)(c) of section 1342. 

Comment 
This section carries out the Code reform of treatment of contempt 

by mnking i t  n Class A misdemeanor to refuse to testify in an official 
proceeding after being directed to answer by the presiding officer in 
n Congressional henring or by n judicial officer in other proceedings. 
Col*responding specific offenses m existing law deal with Congres- 
sional henrings (2 U.S.C. $5 193, 194) and certain ndministnltive 
1ie.iirings (e.g., 16 U.S.C. 5 8 2 5 f ) ) .  Unlike 5 1342, which clals with 
failures to appear, this provision does require defiance of a 'udicinl 
o d e s  even when ndminidntive promedmgs are involved. kh i s  is 
consistent wit11 current practice, although the language of some 
statutes mny appear to give some agencies broader power. In view 
of the fact that a judge will be "previewing" the propriety of the 

no requirement that the question under subsection 
material or othernise proper. The requirement 

in Congressional proceedings has been maintained, 
of the judicial development of that concept and its 

jurisdictional significance. See Worlung Papers, pp. 61P21, 626. 

8 1344. Hindering Proceedings by Disorderly Conduct. 

(1) Intentional Hindering. -4 person is  guilty of a Class A 
misdemeanor if he intentionally hinders a n  official proceeding 
by noise o r  violent o r  tumultuous behavior or disturbance. 

(2) Reckless Hindering. A person is guilty of a n  offense if he 
recklessly hinders an  official proceeding by noise o r  violent o r  
tumultuous behavior or  disturbance. The ofrense is a class C mis- 
demeanor if it continues af ter  explicit official request to desist. 
Otherwise i t  is a n  infraction. 



(3) Jurisdiction. There is  federal jurisdiction over a n  offense 
defined in this section when the  official proceeding is a federal 
official proceeding. 

Comment 
This section, for which there is no counterpart in existing law, per- 

mits prosecution as a specific ofl'ense, in the normal manner, for con- 
duct heretofore treatel as contempt when engaged in a t  or so close 
as actually to affect a judicial proceeding. The section extends the pro- 
hibition to all official proceedings, COllgressional and administrntive 
as well as judicial. See Worliing Papers, pp. 62122,626. 

§ 1345. Disobedience of Judicial Order. 

(1) Offense. A person is guilty of a Class A misdemeanor if he 
disobeys o r  resists a lawful temporary restraining order or  pre- 
liminary o r  final injunction o r  other final order, other than f o r  
the payment of money, of a court of the United States. 

(2) Fines. Notwithstanding the limitations of section 3301 
(Authorized Fines), the  defendent may be sentenced to  pay a fine 
in any amount deemed just by the court. 

o m w  
This section mnlies a specific offense of conduct heretofore treated 

on1 a s  contempt of court. Since similar punishment is authorized 
un d er the contempt provisions in 8 1341, a principal function of this 
section will be to ermit the United States, when it is a party to the 
underlgin protm$ings, to prosecute violations of the specified court 
orders wit 5 out the prior authorization b the court required under 
5 1349 for prosecutions in other cases 7 4  e lawfulness of the order 
or injunction is to be determined by principles developed under 
contempt lam. See comment to 8 1341, mpra, with respect to the pro- 
vision regarding fines. See Working Papers, p. 621. 

5 1346. Soliciting Obstruction of Proceedings. 

A person is guilty of a Class A misdemeanor if he solicits an- 
other to  commit a n  offense defined in sections 1342, 134.3, 1344(1) 
o r  1345, 

Conment 
This section carries fornard areas of the corernge of 18 U.S.C. 

$5 1503 and 1505 with respect to obstruction of judicial, Congressional 
and administrative proceedings. A separate provision to do so is neces- 
sary because the general solicitation offense (fj 1003) applies only t o  
solicitation of felonies. Note that when bribery, threat, force or decep- 
tion is employed, the conduct is n Class C felony under the proposed 
Code 5 1321. No certi6cation of n judge or Congress is required for 
prosecution under this section, as it is for prosecution of the principal, 



under 8 1349, because neither is in n position to make a prosecutorid 
' udpen t  regarding the conduct. proscribed by ellis section. See Work- I - 
lug P,zpers, pp. 572-75,626. 

5 1343. Certification fo r  Prosecution of Offenses Under Sections 
1342 to 1345. 

(1) Judicial Proceeding. No person shall be prosecuted under 
sections 1342,1343,1344 or 1345 if the official proceeding involved 
is before a court of the United States unless the judge or a majar- 
ity of the judges sitting certifies the case to the appropriate 
United States Attorney to be considered for possible prosecution, 
except that this provision does not apply to a prosecution under 
section 1345 if the United States or an agency thereof is a party 
to the matter in which the order issues. If the certiiication includes 
a recommendation that a prosecution be instituted, the United 
States Attorney shall have the duty to institute prosecution or to  
bring the matter before the grand jury for its action. 

(2) Grand Jury  Proceeding. If the official proceeding involved 
is a grand jury proceeding, no person shall be prosecuted : 

(a) under section 1342 unless a judge certifies the case to the 
appropriate United States Attorney to be considered for pos- 
sible prosecution ; 

(b) under section 1343 unless the judge whose direction 
has allegedly been disobeyed, or any other judge of that court 
if the original judge is no longer serving, certifies the case 
to the appropriate United States Attorney to be considered 
for possible prosecution. 

If the certification includes a recommendation that a prosecu- 
tion be instituted, the United States Attorney shall have the duty 
lo institute prosecution or to bring the matter before the grand 
jury for its action. 

(3) Proceedings Before Magistrate or Referee in Bankruptcy. 
No person shall be prosecuted under sections 1342 or 1343 if the 
official proceeding involved is before a United States magistrate 
or referee in bankruptcy unless a district court judge certifies the 
case to the appropriate United States Attorney to be considered 
for possible prosecution. If the certification includes a recom- 
mendation that a prosecution be instituted, the United States 
Attorney shall have the duty to institute prosecution or. to bring 
the matter before the grand jury for its action. 

(4) Congressional Proceedings. No person shall be prosecuted 
under sections 1342 or 1343 if the official proceeding involved is 



before Congress, unless the facts of such violation a re  reported 
to either House of Congress while Congress is in session, or, when 
Congress is not in session, a statement of the  facts  constituting 
such violation is reported to and filed with the President of the 
Senate or  the Speaker of the House. If the report is made while 
Congress is  in session and the  appropriate House has  so ordered, 
the President of the  Senate or  the Speaker of the House, as the 
case may be, shall certify, o r  if the report is made when Congress 
is not in session, such officer may certify, the statement of facts 
under the seal of the appropriate House to the  appropriate United 
States Attorney, whose duty it shall be to bring the matter before 
the grand jury fo r  i t s  action. 

(5) Lack of Certification a Bar. Failure to  comply with the 
certification requirements of this section is a bar to prosecution. 
The defendant shall have the  burden of proving such failure to  
comply by a preponderance of the evidence, and shall  be entitled 
to  have the issue determined by the court out of the presence of 
the jury, if any, and to  exclusion of any  reference to  the  need or  
fact of certification from the attention of the jury. 

cmmt 
Subsections (I) ,  (2) and (3)  of this section adnpt the certification 

prerequisite to prosecution, now applicable to Congressional contempts 
under 2 U.S.C. 192 and 194, to judicial and grand jury contempts. 
The Congressional power is retained intact in subsection (4 ) ,  with 
modifications to codify 'udicinl construction of the existing provisions. 
As under the existin &-gmssional statute, a duty is irn osed on the 
appropriate United 8 tntes Attorne to act. on the judicia recornmen- 2 f' 
nation. As part of the scheme of re o m  in the contempt area, this src- 
tion would preserve the ower of the judiciary, as well as that of 
Congress, over its procee $ ings, by requirin certification by the of- 
fended tribunal before a prosecution cod f be instituted. When a 
Congressional contempt is involved, certification requires that the 
p n d  jury consider it. When other proceedings are involved, action 
by the United States Attorney is r uired only when the judge affirnl- 
atively recommends such action. eatherwise, cert.ification is only n 
condition p d e n t  to the exercise of usual prosecutorial discretion. 
Subsection (5) makes failure to certify a bar to prosecution, as i t  is 
under current law when Congress is involved, See Working Papers, 
pp. 625-26. 

PERJURY, FALSE STATEAVEKTS AND INTEGRITY O F  PUBLIC RECORDS 

3 1351. Perjury. 

(1) Offense. A person is guilty of perjury, a Class C felony, 
if, in an official proceeding, he makes a false statement under oath 



or  equivalent affirmation, or  smears o r  affirms the t ru th  of a false 
statement previously made, when the statement is material and 
he does not believe it to be true. 

(2) Corroboration. Er'o person shall be convicted of perjury 
where proof of falsity rests solely upon contradiction by the 
testimony of one person. 

[(2) Proof. Commission of perjury need not be proved by any 
particular number of witnesses or by documentary or other types 
of evidence.] 

(3) Inconsistent Statements. Where in the course of one or  
more official proceedings, the defendant made a statement under 
oath  o r  equivalent affirmation inconsistent with another state- 
ment made by him under oath or  equivalent affirmation to  the 
degree that  one of them is necessarily false, both having been 
made within the period of the statute of limitations, the prose- 
cution may set  forth the statements in a single count alleging in 
the  alternative that  one or  the other was false and  not believed by 
the  defendant to be true. Proof that  the defendant made such 
statements shall constitute a prima facie case that  one or the 
other of the statements was false; but in the absence of suEEcient 
proof of which statement was false, the defendant may be con- 
victed under this section only if each of such statements was 
material to the  official proceeding in which i t  was made. 

(4) Jurisdiction. There is  federal jurisdiction over a n  offense 
defined in this section when the official proceeding is a federal 
official proceeding. 

Comment 
This section retains the basic definition of perjury under 18 U.S:C. 

8 1621, including the requirement of material~ty, but makes some slg- 
nificant changes with respect to proof. Section 1352 deals with non- 
material false st:ltements under oath. 

Under this section, culpability is sufficiently established by proof 
that the defendant did not belie\-e the statement to be true; fiftirmati\7e 
disbelief need not be shown. Thus the section follows existing law 
which treats misstatements as pe j u r y  when made with reckless dis- 
regard ns to truth or falsity. "Statement." is defined in 8 1355 to include 
s representation concerning a state of mind if the state of mind is s 
scparata subject of the statement. Under 8 1355 materiality of tho 
statmlent is s question of law; thus it is provided that culpability is 
not reqnircd respect to tllat elenlent of the ofiense. Tho delinition 
of 'materinlitj" in 5 1355 pwserres the b r o d  form~~lrttion of the con- 
cept under existing Inw. 

In accordance with prevailing criticism of existing lam and tho 
trend in recent state revisions, the two witness corroboration rule in 
pe j u r y  cases is eliminated; but conviction may not be had for pe j u r y  
n-lien proof of falsity is "solely upon contracliction by the testimony 



.of one person." 'Fhe bracketed nlternative reflects the view of a sub- 
stantial bod3 of opinion in the Commission, ombodied in P.L. 9 1 4 5 8  
( 18 V.S.C. 8 1G23) with respect to "false declarations" before federal 

.courts and ,pnd  juries and proceedings ancillary thereto, thak the 
requirement of any corrobomtion is outmoded and that this offense 
should be treated like m y  other. 

Subseetioil ( 3 )  carries f o l w t l d  n provision of P.L. 91452 (1s 
U.S.C. 8 16-23), but applies i t  to  all perjury prosecutions. \\'hen two 
msnifestly inconsistent material statements are made in the course of 
one or more official proceedings, proof as to which of the two state- 
ments is false is not required ; proof of their inconsistency establishes 
s prima facie case of falsity. The procedure is limited to perjury 
prosecutions, however, and is not nvailable to support convict~ons for 
making false statements under $1352. 

Section 1355 minimizes tho effect of irregularities in prooeedmgs 
and provides a retraction dofenss. A separate provision for sub- 
ornatlon of pe j u r y  is unnecessary in the proposed Code. Successful 
subornation mould make the actor rn accomplica Unsuccessful sub- 
ornation is covered by the general solicitation statute ($1003). This 
is in nccord with recent state revisions. 

See Worlimg Papers, pp. 660-68. 

$1352. False Statements. 

(1) False Swearing in Official Proceedings. A person is guilty 
.of a Class A misdemeanor if, in a n  official proceeding, he makes 
a false statement, whether o r  not material, under oath o r  equiva- 
lent affirmation, o r  swears o r  affirms the t ru th  of such a statement 
previously made, if he does not believe the statement to  be true. 

(2) Other Falsity in Governmental Matters. A person 
is guilty of a Class A misdemeanor if, in a governmental matter, 
he: 

(a) makes a false written statement, when the statement is 
material and  he  does not believe it to  be t rue;  

(b) intentionally creates a false impression in a written 
application fo r  a pecuniary or  other benefit, by omitting infor- 
mation necessary to  prevent a material statement therein from 
being misleading; 

(c) submits or  inv:tes reliance on any material writing which 
he  knows to  be forged, altered o r  otherwise lacking in 
authenticity : 

(d) submits o r  invites reliance on any  sample, specimen, 
map, boundary-mark o r  other object which he knows to  be 
false in a material respect; o r  

(e) uses a trick, scheme or  device which he knows to  be 
misleading in a material respect. 



(3) Statement in Criminal Investigation. This section does not 
apply t o  information given during the course of an investigation 
into possible commission of an offense unless the information is 
given in a n  official proceeding o r  the declarant is otherwise under 
a legal duty t o  give the information. Inapplicability under this 
subsection is  a defense. 

(4) Definition. A matter is -a  "governmental matter" if it 
is within the jurisdiction of a government agency o r  of an  office, 
agency o r  other establishment in the legislative o r  the judicial 
branch of government. 

(5) Jurisdiction. There is federal jurisdiction over a n  offense 
defined in: 

(a) subsection (1) when the official proceeding is a federal 
official proceeding : 

(b) subsection (2) when the government is the govern- 
ment of the United States, o r  when the government is a s ta te  
o r  local government and the falsity constituting the offense 
is  that  a person is a citizen of the United States. 

Subsection (1 a plies to official proceedbp as does the offense of 
r r j u r y  ( 5  13511, & ~ t  dispenses with matenaiity. In effect. i t  is a 
esser included offense to erju . Although the section reflects the 

view that an immtlterinl fa B e  sity s X o d d  be an offense when under oath 
in : 1 n  official proceeding. the issue remains whether i t  shoulcl be an 
offense even then. 

Subsection (2) re resents a new approach to the nonperjurious false 
statement under fe 2 era1 lam. Under existing law, the general fake 
statement o f f e ~ w  (18 U.S.C. 5 1001) is a felony, with a maximum 
pennlty of five yenrs' imprisonment, while the offense is graded under 
many specific false stntcnmnt statutes as a. lesser felony, misdemeanor, 
or petty offense. It is proposed to reverse this situation, so that the 

enerrtl offense is n misdemeanor and s ecific frauds are upgraded t o  
t 71 e felony level where appropriate. I!' {or  example, false statements 
mndo as part of fraudulent efforts to obtain something of value would 
be covered by the appropriate theft provisions, and fake statements 
m d e  to obtain citizenship or to avoid the clmft are felonies under 
$8 1224 and 1108, respective1 . P The scope of the neral alse statement offense is expanded beyond 
that of exsting 18 &.c. 5 1001, which is limited to executive de &"I 
mcnts and independent agencies, to include operations of the juc lcl 1 
and legislative branches. Since some activities within those branches 
aro similar to the activities currently covered, focus on the natnre of 
thc activity, as set forth in subsection (2). is preferable to arbitrary 
distinctions between branches. Tllr defiliitio~l in subsection (4)  will 
preserve judicial construction of 18 U.S.C. $ 1001 with respect to what 
is within the "jurisdiction" of an agency. Under subsection (2) the 
false statement must h in ~ r i t i n g .  This is in accord with current 



practice of requiring significant statements to be in writing when- 
ever a governmental interest is involved. In addition, except as noted 
below, the statement must be material, although not all federal circuits 
require materiality under 18 U.S.C. 8 1001. 

Statements to investigatin officers are not covered by this section 
unless they are given in an o f cia1 proceeding, e.g., grand jury, or the 
declarnnt is otherwise under a legal duty to make the report. This 
resolves the recent concern expressed by Co ess in enacting 18 
U.S.C. 6 1510, dealing with t~mpering with in P ormants, and by the 
courts in construing 18 U.S.C. $1001. False statements to law en- 
forcement officers are separately treated in 1354. 

Note that under $1365 "statement" an I "materiality" are defined; 
and the treatment of irregularities and retractions there provided 
is the same as that for ~ r j u r y .  

In  addition to federa matters, federal jurisdiction under this sec- 
tion is extended to state and local matters when the false represen- 
tation is that a person is a United States citizen. This carries for- 
-ward the offense of misrepresentation of citizenship, now in 18 U.S.C. 

911, with respect to matters upon which mpst prosecutions have been 
based e.g., regiEitsring as a voter or applylng for a license. This a p  
pan$ narrows the existing provisions by barring federal prosecu- 
tions for false citizenship statements in employment applications to 
prirate employers. 

See Working Papers, pp. 668-'74,766,932,1049. 

$1353. False Statement Obstructing the Foreign Relations of the 
United States. 

A person is guilty of a Class C felony if, in relation to a dispute 
between a foreign government and the United States, he makes a 
false statement under oath or equivalent aftirmation, when the 
statement is material and he does not believe i t  to be true: 

(a) with knowledge that  i t  may be nsed to influence the 
measures or  conduct of any foreign government or  public 
servant thereof to the injury of the United States; or 

(b) with intent to influence any measure of or  action by the 
United States to the injury of the United States. 

C o m n t  
This section substantially re-enacts present 18 U.S.C. 5 954, using 

the Code's grading and terminology. 

3 1354. False Reports to Security Officials. 
(1) Offense. A person is guilty of a Class A misdemeanor if 

he: 
(a) gives false information to a lam enforcement officer 

with intent to falsely implicate another; or 



(b) falsely reports to a law enforcement officer or  other 
security official the occurrence of a crime of violence or other 
incident calling for an emergency response when he knows 
that the incident did not occur. "Security official" means fire- 
man or other public servant responsible for averting or deal- 
ing with emergencies involving public safety. 

(2) Jurisdiction. There is federal jurisdiction over a n  offense. 
defined in this section when the law enforcement officer or secu- 
rity official is a federal law enforcement officer or  security official. 

Commtsnt 
This section has no counterpart in existing !aw, although the issues 

with which it deals have amen in prosecutions brought under the 
existing general false statement section, 18 U.S.C. 3 1001 rincipauy 
in cases where the oificer is an F.B.I. agent. I t  provides bfk A mis- 
demeanor penalties for essentially malicious conduct in the making of 
false statements to law enforcement o5cers and other security officials: 
fdtlse accusations or false alarms concerning emergency situations. 
Possible extensions of the section would be to include mithm subsection 61) (2 d kinds of false reports and to add the pretense of f u r n i w  
t e o cer with material information relating to an offense when the 
actor knows that he has no such information. Note that $1614 deals 
with bomb scares and similar situations which ciluse terror, dis- 
ruptions and public inconvenience. 

A significant issue posed by this section is whether there should be 
criminal sanctions at  dl for false reports to officials other than the 
type dealt with i n  subsection (1) (b), in view of the dangers presented 
in r n b  criminal the conduct of persons who thoughtlessly make 
reports and in view of the potential of official abuse. These dangers 
might be lessened if the prohibition were limited to mitten (or even 
signed) statements, if i t  is required that notice of the statute be given 
to a reporting individual, and if distinctions were made among kinds 
of inrestigators in order to nroid application of the section to 3, casual 
street encounter. The potential for official abuse could also be lessened 
by requiring corroboration of the falsity of the statement and of the 
f - ,tement was made. 
See Working Papers, pp. 671-73. 
Note that "lnw enforcement ofticer" is defined in 5 109. 

§ 1355. General Provisions for Sections 1351 to 1354. 

(1) Materiality. Falsification is material under sections 1351, 
1352, 1353 and 1354 regardles of the admissibility of the state- 
ment under rules of evidence, if i t  could have affected the course 
or outcome of the official proceeding or the disposition of the mat- 
ter in which the statement is made. Whether a falsification is ma- 
terial in a given factual situation is a question of law. It is no 



defense that the declarant mistakenly believed the falsification 
to be immaterial. 

(2) Irregularities No Defense. I t  is no defense to a prosecution 
under sections 1351, 1352 or 1353 that the oath or affirmation was 
administered or taken in an irregular manner or that the declar- 
ant was not competent to make the statement. A document pur- 
porting to be made upon oath or affirmation a t  a time when the 
actor repraents it as being so verified shall be deemed to have 
been duly sworn or affirmed. 

(3) Defense of Retraction. It is a defense to a prosecution 
under sections 1351,1352,1353 or 1354 that the actor retracted the 
f a l aca t ion  in the course of the official proceeding or matter in 
which it was made, if in fact he did so before it became manifest 
that the falsification was o r  would be exposed and before the 
falsification substantially affected the proceeding or the matter. 

(4) Definition of "Statement". In sections 1351,1352 and 1353 
"statement" means any representation, but includes a representa- 
tion of opinion, belief or other state of mind only if the represen- 
tation clearly relates to state of mind apart from or in addition to 
any facts which a re  the subject of the representation. 

Comment 
This section offers a convenient method of dealing with matters 

common to $5 1351-1354. The provisions on materiality are derived 
from existing decisional law. To avoid irrational results, subsection 
(2) precludes a defense based on irregularities short of total lack of 
jurisdiction. Subsection (3) represents a change in existing lam which 
is consistent with the approach of recent state revisions and with P.L. 
91452 (18 U.S.C. $ 1623) in its application to false statements in 
court and gmnd jury proceedings; retraction is encouraged in order 
that the truth be learned; recantation must occur before it is manifest 
that the lie is or would be discovered and before the proceeding is sub- 
stantially affected. See Working Papers, pp. 673-74. 

§ 1356. Tampering With Public Records. 

(1) Offense. A person is guilty of a Class A misdemeanor if he : 
(a) knowingly makes a false entry in or false alteration of a 

government record; or 
(b) knowingly without lawful authority destroys, conceals, 

removes or  otherwise impairs the verity or availability of a 
government record. 

(2) Definition. In  this section ugovernment record" means : 
(a) any record, document or thing belonging to, or received 

or kept by the government for information or record; 



(b) any other record, document or thing required to be kept 
by lam, pursuant, in fact, to a statute which expressly invokes 
the sanctions of this section. 

(3) Jurisdiction. There is federal jurisdiction over an offense 
defined in this section when the government is the federal govern- 
ment or  the statute which invokes the sanctions of this section 
is a federal statute. 

Comm2ent 
This section replaces 18 U.S.C. $ 2071, the existing general provision 

dealing with concealment removal and mutilation of public records 
and portions of 18 u.s.~. 5 1506, which deals with certain judidai 
records. The section is desi ed to aid in assn the integrity of 
public records, regardless o P the purpose for whi 9 they are altered 
or destroyed; thus proof of colpabilit such as an intent to defraud 
is not required, and the oflens is &d as a Class A misdemeanor. 
When the conduct prohibited furthers more serious harms, the prose- 
cution will be for such other harms, either independently or using the 
offense as a jurisdictionrtl base (under $201 (b) ) . Note that the seclxon 
does not generall include d? records required to be kept by others for 
the government, g ut permits discriminating inclusion of such records 
by so providin'g in another statute. Sm Working Papers, pp. 668-74, 
766,932,1049. 

BRIBNRY AND INTIMIDATION 

3 1361. Bribery. 

(1) Offense. A person is guilty of bribery, a Class C felony, if 
he knowingly offers, gives or agrees to give to another, or solicits, 
accepts or agrees to accept from another, a thing of value as 
consideration for: 

(a) the recipient's official action as a public servant; or 
(b) the recipient's violation of a known legal duty as a pnb- 

lic servant. 
(2) Defense Precluded. It is no defense to a prosecution under 

this section that a recipient was not qualified to act in the desired 
way whether because he had not yet assumed office, or lacked 
jurisdiction, o r  for  any other reason. 

(3) Prima Facie Case. A prima facie case is  established under 
this section upon proof that the actor knew that a thing of pecuni- 
ary value was offered, given or  agreed to be given by, or solicited, 
accepted or agreed to be accepted from, a person having a n  inter- 
est in an imminent or pending ( a )  eramination, investigation, 
arrest, or judicial or  administrative proceeding, or (b) bid, con- 
tract, claim, or application, and that interest could be affected by 



the recipient's performance o r  nonperformance of his official ac- 
tion or  violation of his known legal duty as a public servant. 

Comment 
This section deals only with bribery of public servants. delbed in 

% 109 as officers, employees, udrisers, consnltants and anyone au- 
thorized to act for or on behalf of the government, including members 
of Congress, judges and jurors. Other sections deal with bribery of 
witnesses (§  1321) and informants (§  1322), and specified private 
briberies, including bribery of 'bank officials (§  1756) and sports par- 
ticipants (§  1757). "Officinl action7', as defined in § 109, means any 
exercise of discretion. Note that, by virtue of the jurisdictional base 
desigmted in 1368, this section mill to some extent corer state and 
local oficial bri \ ery as well as federal official bribery. 

Wiile th pmrision mill primarily replace the existing official 
bribery statutes in Title 18, principally 18 U.S.C. 5 201, i t  is also in- 
tended to replace all bribery stntutes outside Title 18 which affect 
public servants and contnin conflictin requirements and penalties. % In defining the culpability requi~wnent, t e section avoids reliance upon 
the term -corruptly", used in existing lam, which is a term of uncertain 
meaning. This requires exclusion of LLlog-rolling" from the scope of 
the offense. See 5 1369 (a) .  L.[A]s consideration for" has been substi- 
tuted for "intent to influence," in existing law, in order to emphasize 
the bargain aspect of bribery. Trading in s p i a l  influence-being 
paid to use kinship or a position as a public servant to influence 
anotliw's official 'action-is sepai*atelj dealt with in 8 13%. 

By focusing upon what is being bargained for, this section is able Lo 
avold issues, present1 treated a t  length in existing 18 U.S.C. 5 201, E relating to the time w en the recipient is in a position to be "corruptly 
influenced." So long as d i n t  is being sought is his official action when 
or if he becomes a public servant? i t  1s irrelevant that he is only h i n g  
considered for or seeking nomination, rather than actually being 
nominated, appointed, confirmed, elected, or in the official position. 

The prima facie case provision (see fj 103 for precise effect) is in- 
tended not only to insure uniform treatment by the courts of situ- 
ations n-hich circurnst:mtinlly establish bribery, but also to provide 
an explicit warning to public servants and others of the conduct, 
even if irmocent, which ought to be avoided. Most of the prophyl&ic 
provisions which prohibit conflicts of interest now contained in Chap- 
ter 11 of Title 18 are recommended for transfer to Title 5 (Gorern- 
ment Organization and Employees). Such provisions tend to be 
complex. detailed and re  lat tory in nature. They are norr penalimd ns 
misdemeanors and may f' e contmued as such, or may be mado subject 
to the regulatory otfense provision, 1006. 

Sm Working Papers, pp. 577,591,685-98,929. 

§ 1362. Unlawful Rewarding of Public Servants. 

(1) Receiving Unlawful Reward. A public servant is guilty 
of a Class A misdemeanor if he solicits, accepts or  agrees to accept 
a thing of pecuniary value for  : 



(a)  having engaged in official action a s  a public servant; or 
(b) having violated a legal duty as a public servant. 

(2) Giving Unlawful Reward. A person i s  guilty of a Class A 
misdemeanor if he knowingly offers, gives or  agrees to  give a 
thing of pecuniary value, receipt of which is  prohibited by this 
section. 

Comnlent 
This section complements the bribery provision (5 1361). It elimi- 

nates diliiculties under existing bribery statutes when the defense is 
made that the payment mas not oflered or solicited until after the 
official action was taken or the legal dut violated. Payment for past 
favors im lies the ossibility of remar s in the future for further F tl a 
favors anc thus ten s to corrupt oficials. 

As under existing law (18 U.S.C. El ( f )  and (g) ), the offense 
carries a lesser penalty than bribery ause the element of corrupt 
bargain is absent or unpromble. 

See Working Papers, pp. 698-703. 

5 1363. Unlawful Compensation for  Assistance in Government 
Matters. 

(1) Receiving Unlawful Compensation. A public servant is 
guilty of a Class A misdemeanor if he  solicits, accepts or  agrees 
to accept a thing of pecuniary value as compensation fo r  advice 
or  other assistance in preparing or  promoting a bill, contract, 
claim or  other matter which is or is likely to be subject to his 
official action. 

(2) Giving Unlawful Compensation. A person is guilty of a 
Class A misdemeanor if he knowingly offers, gives or agrees to 
give a thing of pecuniary value to a public servant, receipt of 
which is prohibited by this section. 

This section covers aspects of existin pro hylactic prorisions in 
Chapter 11 of Titlo 18 (principally 18%.~.& $5 203, 205 and BOD) 
prohibiting payment to, and receipt of payment by, public servants 
for promotional advice or assistance concerning matters over which 
the public servant has discretionary authority. Other restrictions on 
payment to or receipt of compensation by public servants or  as to 
their activities am regarded as regulatory measures to be transferred 
to Title 5 (Government Organization and Enlployees). See Working 
Papers, pp. 698-703. 

§ 13M. Trading in Public Office and Political Endorsement. 

(1) Offense. A person is guilty of a Class A misdemeanor if 
he  solicits, accepts or  agrees to accept, o r  offers, gives or  agrees to  



give, a thing of pecuniary value a s  consideration for  approval or  
disapproval by a public servant o r  party official of a person for:  

(a) appointment, employn~ent, advancement or  retention as  
a public servant;  or  

(b) designation o r  nomination as a candidate for elective 
office. 

(2) Definitions. I n  this section : 
(a) "approval" includes recommendation, failure to  disap- 

prove, or  any  other manifestation of favor o r  acquiescence; 
(b) "disapproval" includes failure to approve, or  any other 

manifestation of disfavor o r  nonacquiescence ; 
(c) "party official" means a person who holds a position or  

office in a political party, whether by election, appointment or  
otherwise. 

C'omnzcnt 
This section prohibits payments to, or receipt of p a p e n t s  b-j, public 

servants or party officials for action respecting federal employment or 
endorsement for federal elective office. Coverage of olitical endorse- 
ments is added to existing provisions governing fe 2 en11 employnlent 
(18 U.S.C. 55 210, 211; 13 U.S.C. 8 211). The section is intended 
to cover payments to  political parties; and the inclusion in 
the definition of *'thing of value" ($109) of payments to one other 
than the actual recipient should be adequate for this purpose. Esist- 
ing provisions in 18 U.S.C. 8 211 governmg employment agencies will 
be located outside Title 18, possibly subject to the regulatory offenso 
prorision (S 1006). See Working Papers, pp. 70447. 

5 1365. Trading in Special Influence. 
A person is guilty of a Class A misdemeanor if he knowingly 

offers, gives o r  agrees t o  give, or  solicits, accepts o r  agrees to 
accept a thing of pecuniary value fo r  exerting, o r  procuring an- 
other to exert, special influence upon a public servant with respect 
to his legal duty o r  official action a s  a public servant. &Special 
influence" means power to  influence through kinship or  by reason 
of position as a public servant or  party official, as deflned in 
section 13M. 

Conznze~d 
This section, together with 8 1363, which deals with unlnwful com- 

pensation for assistance in government matters, carries forward in the 
proposed Code provisions denling wi1.h some of the more egregious 
misconctuct corered by tho prophylactic provisions of Chapter 11 of 
Title 18. "Special influence'? h:~s been limited to compal.ntivel~ well- 
defined relationships, rather than extended to include "friendship or 
other relationship, apart from the merits of the transaction!! (cf. 
A.L.1. Model Penal Code $240.7). The purpose of the limitation is 



to avoid cnsting the shadow of c~~ilninality over emp!oyrnent of pro- 
fessiorial representi~tives who, because of their s p e c ~ a l t ~  or  former 

cons ingppenlment with official emplopnent, are friends of the per- 
wliom they de~d. The provisions regarding dis ual cation of former 
oficinls (18 U.S.C. 5 '20;) would he continu 2 . however, but I\-odd 
be t r a n s f e d  to Title 5. (Compere this section with 5 1327, which 
deals with failure to reveal n retainer to influence a crimin:ll pro- 
ceccling). See Working Papers, pp. 707-00. 

3 1366. Threatening Public Servants. 

(1) Threats Relating to Official Proceedings or  to Secure 
Breach of Duty. A person is guilty of a Class C felony if he 
threatens harm to another with intent to influence his official 
action a s  a public servant in a pending o r  prospective judicial or  
administrative proceeding held before him, o r  with intent to in- 
fluence him to  violate his duty as a public servant. 

(2) Other Threats. A person is guilty of a Class C felony if, 
with intent to  influence another's official action as a public servant, 
he threatens: 

(a) t o  commit any crime or  to do anything unlawful; 
(b) to accuse anyone of a crime; or 
(c) t o  expose a secret or  publicize an  asserted fact, whether 

true or false, tending to subject any person, living or de- 
ceased, to hatred, contempt or ridicule, or  to  impair. another's 
credit or  business repute. 

(3) Defense Precluded. I t  is no defense to  a prosecution 
under this section that  a person whom the actor sought to influ- 
ence was not qualified to act in the desired way whether because 
he had not yet assumed office, or  lacked jurisdiction or  for any 
other reason. 

Comment 
This sect.ion, p~ollibiting coercion of public servants in their official 

functions, consolldntcs a number of existing federal provisions dealing 
wi tli threats to pub1 ic officials. The consol idnted offense. which corn- 
ploments bribery ($1361). follows the formulation of that. provision in 
covering all public serrnnts and eliminating the requirement that a 
proceeding be pending (18 U.S.C. §$1503,1505) and the need to prove 
tho victim was in fact public servnnt a t  the time harm was 
threatened. 

This section raises to Class C felony status some threats which would 
not constitute oflcnses or would constitute misdemeanors nhent a 
threat to governmental integrity. 

The distinction between s~ibsections (1) and (2) is that (1) covers 
any "harm" (see definition in 5 log), whereas (2) deals with selected 
egregious harms not including, for example, social and political dis- 



advantages3 la\vful termination of commercial relations, a i d  the like. 
The broader rnnge of harms in subsection (1) is appropriate because 
of the special disapprobation of intimidating influencrs on j~iclges 
and jurors and on those n-110 n1:tke decisions in administratiw pro- 
ceedings, or where the presure is directed at breach of d l ~ t ~ .  Where 
the object of the intinlidator is not so clear1 noxious, as under sub- 
section (2) '  the means of intimidation slloul c-7 in themselres be repre- 
hewible in order to render the tr:lnsaction criminal. See Torking 
Papeis, pp. 589-92. 

3 1367. Retaliation. 

A person is guilty of a Class A misdemeanor if he harms 
another by an unlawful act in retaliation for or on account of 
the service of another as  a public servant, witness or informant. 
"Informant" means a person who has communicated informa- 
tion to the government in connection with any government 
function. 

Comment 
This section, like 5 1301 (plljsical obstruction of governnlent func- 

tion), mag have its greatest utility :IS a jurisdictional base for prosecu- 
tion of more serious olfenses such as murder, agg-~vatecl assnult and 
kidn?pp&u pursuant to the "piggyback" provision in $901(b). A 
L-etaliatory purpose raises lesser offenses to the Class A misdemeanor 
level : and otller~vise noncriminal but licvcrtheless ~unlan-ful conduct, 
such as l i b 1  and defamation, is crimilinlized. b'Unlawful~' e m b y e s  
torts as well as crimes, under both state and federal law. Esistmg 
law is broadened to corer all public servants and nll infolmants, not 
on1 those involved in cri~ninal matters. Harm to property, as well 
as i arm to the erson, is covered, as is the case uncler 15 U.S.C. 
8s 1503. 1505, an $ 1510, nliich deal with harin to xitnesses, inform- 
ants, jurors and judicial officials, and 18 U.S.C. 5 37.2, which deals 
with conspiracies to harm oiIicials. 

An issue under this section is whether the go\-ernment should be 
rccjnirecl to prove that the ofEicial action against. which the defendant 
retaliated was "la~vful." For exainple, should this section penalize 
retalintion against "perjury" by a witness? It woulcl appear prudent 
not to make this an issue in these cases, although the consideration 
might be relerunt to the exercise of discretion in prosecution or 
sentence. 

$ec Torking Papers, pp. 596-07. 

§ 1368. Federal Jurisdiction Over Offenses in Sections 1361 to 
1367. 

(1) Federal Bribery and Intimidation. There is federal juris- 
diction over offenses defined in: 

(a) sections 1361,1362,1365, and 1366 when the official action 
or duty involved is a s  a federal public servant; 



(b) section 1363 when the public servant is a federal public 
servant ; 

(c) section 1364 when the service involved in subsection 
( l ) ( a )  is federal public service or the elective office is  federal 
elective office: 

(d )  section 1367 when the service involved was a s  a federal 
public servant, a federal witness or a federal informant. 

(2)  Sta te  and Local Bribery and Intimidation. There is fed- 
eral  jurisdiction over offenses defined in sections 1361, 1362, 1366 
and 1367 under paragraphs (a), (b), (e) and (h )  of section 201. 

Comment 
Tho julkliction prescribed by subsection (1) derives from the 

inlierent lower of the federal government to regulate and protect its 
own emp \ oyees, functions ,md proceedinp. Federnl jurisdiction in 
subsection (2) as to bribery and intimldztion of state and local 
officials recognizes a federal interest in preserring the effectiveness of 
loc:d law enforcement, particularly against subversion by orgglmized 
criminals, whe11 conventio~lal bases of federal jurisdiction are in- 
volvwl, c.g.. use of the mails. or when it is connected with another 
federa l otl'ense. 

Violntions of state bribery and extortion laws are federally pennl- 
izeci under 18 U.S.C. 5 1952, which deals with interstate wid foreign 
travel and use of interstate facilities to further cnlawful activity re- 
lated to racketeering enterprises. This section carries foruwrd this pro- 
vision ant1 extends the policy to a.11 of the coercive alicl retaliatory 
condl~ct covored bv $8 1366 and 1367. Use of the feclernl definitions 
of the crinles allows uniform treatment for federal prosecutions, and 
permits discriminations in grading not now possible under 18 U.S.C. 

1952, pa~ticulnr1.y when these provisions are used as jurisdictional 
bases for p r w c u t ~ n g  more serious crimes uncler $ 201 (b). 

The S t idy  I)r,zft version of 8 1368 invoked mch possible 1 ~ ~ 4 s  of 
fetle~xl jurisdiction, including. for example, 5 201(g) ("affecting" 
intet-state ronl~nerce). Keli:ulce for restraint in t.he eserciso of so corn- 
prelicnsive n jurisdictionill base rrould have been placed on $ "07 and 
n speci:ll requ~renient that the Attorney General certify to the existence 
of n substantial feclernl interest. Concerns about federaliwn led to cut- 
ting back 011 the jurisdictional h2s.s: those that, remain include use of 
the ]nails and telephone or nio-iement. of persons :w.rcss state bound- 
aries in connection with the offe-an miple but b~ now conren- 
tiorla1 fedcrnl p o ~ e r  base. 

Sec Working Papers. pp. 709-13. 

§ 1369. Definition for Sections 1361 to 1368. 

In  sections 1361 through 1368 "thing of value" and "thing of 
pecuniary value" do not include (a) salary, fees and other com- 
pensation paid by the government in behalf of which the official 
action or  legal duty  is performed, or  (b) concurrence in official 



action in the course of legitimate compromise among public 
servants. 

Cmnmtent 
The limitation on the meaning of "thing of v d u e ' h n d  "thing of 

pecuninry value?' is necessary here because of the broader general 
definitions prescribed in 5 109. Although not esplicitlp dealt with in 
the cs i~t ing bribery statute (18 1J.S.C. 201). the matters corered here 
would probably be escluclrcl hy judicial construction of the term "cor- 
rupt" in esisting 1zw. See Working Papers, p. G8G. 

OFFICIAL JIISCOSDECT REGARDISG COSFIDESTIAL ISFORMATIOS 
A S D  SPECOLATIOS 

§ 1371. Disclosure of Confidential Information Prorided to 
Government. 

A person is guilty of a Class A misdemeanor if, in knowing 
violation of a duty  imposed on him as a federal public servant, he 
discloses any confidential information which he has  acquired as  
a federal public servant. "Confidential information" means infor- 
mation made available to the United States government under a 
governmental assurance of confidence. 

Comnent 
This section is principally derived from 18 U.S.C. $1906, which 

prohibits disclosure by a federal oflicial of confidential information 
relating to trade secrets and other business matters. Numefous other 
provisions in the United States Code deal with prohibitions as to 
similar and other matters. This section co~solidates these provisions 
under the general definition of "infomation made a~ai lable  to the 
United States government under a governmental as3-UTance of con- 
fidence." The scope of criminal liability under this section is somewhat 
narrower than liability under 18 U.S.C. 8 1905; the latter permit8 
disclosure as "authorized by law," whereas in this section disclosuru 
"in knowing violation of a duty" is prohibited, allowing consideration 
of the propriety of the disclosure apart from the authority of lam. 
Such trei~tment docs not preclude other sanctions or the promulgation 
of regulations regarding specified information defining the duty more 
rigorously. 
X major issue m i x d  by the section is whether there should be such a 

broad criminal statute a t  a11 ; one alternative would be to  place outside 
Title 18 a number of narrow provisions, specifying the protected 
m:~teri:d :ind the public servnnts :tfYected. 

See Worlring Papers. pp. Si%-25. 

$1372. Speculating o r  Wagering on Official Action o r  Information. 

(1) Speculating During and After Employment. A person is 



guilty of a Class A misdemeanor if during employment as a fed- 
eral public servant, or within one year thereaftel; in contem- 
plation of official action by himself as a federal public servant or 
by an agency of the United States with which he is or  has  been 
associated a s  a federal public servant, or in reliance on informa- 
tion to which he has  o r  had access only i n  his capacity a s  a federal 
public servant, he: 

(a)  acquires a pecuniary interest in a n y  property, transac- 
tion o r  enterprise which may be affected by such information 
or  official action ; 

(b)  speculates o r  wagers on the  basis of such information or  
official action; or  

(c) aids another to do any of the foregoing. 

(2) Taking Official Action After  Speculation. A person is  
guilty of a Class A misdemeanor if as a federal public servant he 
takes official action which is  likely to benefit him as a result of a n  
acquisition of a pecuniary interest in any  property, transaction 
o r  enterprise, or  of a speculation or  wager, which he made, or  
caused or  aided another to  make, in contemplation of such official 
action. 

Comment 

Tlris section. as a conflict-of-interest and self-dealing oll'ense nppli- 
cnblo to nll public servants, is new to federal law, although there are 
:L frw esisting prohibitions of similar import applicable to specific 
employees speculating with respect to specific matters (Agriculture 
Department, 7 U.S.C. 5 1157; Small Business Administration, 15 
U.S.C. 5 645(c) ; Internal Revenue Service, 26 U.S.C. 5 72-40). Sub- 
section (1)  is based on the viem that, during a person's federal service 
and for n period thereafter. he should be barred from making the 
prohibitecl acquisitions and speculations, or helping another to do 
so, regardless of whether the official action occurs. It is derived from 
the A.L.I. Model Penal Code 8 243.2. The requirement of a one-year 
period is derived from provisions of 18 U.S.C. 8 207, which cleds with 
disqualification of former offcials from certain activities. 

Subsection (2),  which orerlaps subsection ( I ) ,  is intended pri- 
marily to reach the person who has made the acquisition or speculntion 
(or helped mother to do so) prior to entering federal service but in 
contemplation of something he intends to do as a public servnnt. Be- 
cause there is no federal connection a t  the time of the acquisition or 
speculntion, the focus of the proscription is on proceeding vi th  the 
official action when benefit therefrom is likely to occur. A principal 
issue, similar to the issue raised by 1371, is whether the conduct 
covered should be the subject of a general criminal proscription or of 
narrower specific prohibitions. 

See Working P:~pers. pp. 724A35. 



I J IPERSONhTlSG OFFICIALS 

§ 1381. Inipersonating Officials. 

(1) Offense. A person is  guilty of a n  offense if he falsely pre- 
tends to be: 

(a) a public servant or foreign official and acts  a s  if to 
exercise the authori ty of such public servant or  foreign offi- 
cial : or 

(b) a public servant or  a former public serrant  or  a foreign 
official and thereby obtains a thing of value. 

(2) Defense Precluded. It is no defense to prosecution under 
this section that  the pretended capacity did not esist or  the pre- 
tended authority could not legally or  otherwise have been exer- 
cised or conferred. 

(3) Definition. I n  this  section "foreign official" means a n  of- 
ficial of a foreign government of a character which is  customarily 
accredited as such to the United States, the United Nations or 
the Organization of American States, and includes diplomatic 
and consular officials. 

(4) Grading. An offense under subsection ( l ) ( a )  i s  a Class A 
misdemeanor. An offense under subsection ( l ) (b )  i s  a Class B 
misdemeanor. 

(5) Jurisdiction, 
(a) There is  federal jurisdiction over a n  offense of imper- 

sonation of a public servant, present or  former, defined in this 
section when the public servant is a federal public servant. 

(b) Federal jurisdiction over an offense of impersonation of 
a foreign official defined in this section extends to any  such 
offense committed anywhere within the United States or the 
special maritime o r  territorial jurisdiction a s  defined in secton 
2lo. 

Comment 
The existing laws regarding impersonation of ofticinls to be repl:~ccd 

by this provision (18 U.S.C. 912,913, 915) attempt nnsatisfactorily 
to encolnpass both the injury, in itself relatively minor, to the federal 
governn~ent which occurs when the credentials of federal offici:lls 
are undermined, and the harm which impersonation of an offici:~l may 
cause to another. The existing felony treatment of the former is too 
severe; and the arbitrary ~naximum of three years is too low for tho 
latter if the harm is kidnapping or a major fmud. Under the proposed 
Code, by virtue of the iipiggyback" jurisdictional provision ( S  201 ( b )  ) , 
the minor, undifferentiated impersonation can be classified as a mis- 
demeanor, but remain a vehiclo for prosecution of the more serious 
crimes. The section expands tlie definition of "foreign ollicinl" to 



include the officials of the U.S. and 0.,1.& Subsection ( 9 )  codifies a 
judicial constnictioxi of current law. 

Serious aspects of oflenses presently in Chapter 33 of Title 18, rrllich 
deals largely with petty oftenses involving unlawful wearing of a 
uniform and use of official emblems, insignia and names, can be pros- 
ecuted under this section. It is recolnlnellded that the balance be tmns- 
forred from the Criminal Code, nnd perhaps made subject to the 
1.cgdatox-y offense prorision ( 5  1006). 

See Working Papers, pp. 72942.  



Chapter 14. Internal Revenue and Customs Offenses 

Introductory Note 

Pursuant to the policy of integrating into the proposed Code all 
serious federal offenses, the present Chapter incorporates the princi )a1 I tax offenses now located in Title 26, with the exception of those re at- 
ing to firearms, which are incorporated in Chapter 18. Many minor 
offenses, especially of a regulatory character, will remain in the revenue 
title. The seriom customs offenses are presently located in Title 18; 
and they arc consolidated here in a. single section or corered by other 
provisions of the proposed Code. 

ISTERXAL REVENUE O F F E S S E S  

5 1401. Tax Evasion. 

(1) Offense. A person is guilty of tax evasion if: 
(a) with intent to evade any tax, he files o r  causes the filing 

of a tax  return or  information return which is  false a s  to  a 
material matter;  

(b) with intent to  evade payment of any  tax which is due, 
he removes o r  conceals assets; 

(c) x i t h  intent to evade payment, he fai ls  to  account for 
or pay over when due taxes previously collected or  withheld, 
or received from another with the understanding tha t  they 
will be paid over to the United States; 

(d) with intent to evade any tax, he removes, destroys, muti- 
lates, al ters o r  tampers with any property in the custody, 
control or possession of the United States or  any  agent thereof; 

(e) with intent to  evade any tax, he knowingly fails to file 
an income, excise, estate o r  gift tax return when due; o r  

( f )  he otherwise attempts in any manner to evade or defeat 
any income, excise, estate or  gift tax. 

(2) Grading. Tax evasion is: 
(a) a Class B felony if the amount of the t ax  deficiency 

exceeds $25,000; and 
(b) a Class C felony if the amount of the t ax  deficiency 

exceeds $500. 
Otherwise i t  is a Class A misdemeanor. 

Comment 
This section is principally derived from the existing broadly-defined 

tax evasion oBense, 2G U.S.C. 5 7901. That proTrision itself is substan- 
t i : ~ l l ~  re-enacted as a a~atcll-all" in paragraph ( f )  of subsection (1). 



Exp!oration of the pss ib i l i t .~  of replacing the broad definition with 
specrfic proscriptions of conduct n-inch constitutes tax evasion led to 
the formulations of the other pamgmplls. taking into acconnt, as well, 
some nspects of 26 U.S.C. 5 7202 (here embodied in paragraph (c) ) 
and 26 U.S.C. 5 7206, which deals with material false statements, 
n.ic1 and assistance, and rernopfil and cnncealment of property. Inclu- 
sion of both general and specfic formulations in the section recognizes 
that each has value. The particularized formulation provides notice. 
utility in prosecution, and convenience in changing w r e r q y ,  nnd the 
wneralized form assures that all means of evaslon are prohibited. 
%lie issue remains, however, whether the broad formulztion should be 
retained to the extent that it makes a felony of, for example, oral inis- 
lending statements to  investigators. Such condnct might be explicitly 
escludecl. Cf. 1358 (the general false statements provision). 

The requirement of an intent to ev:~de m y  tax in subsection (1) (a) 
effexts two principnl chnn es in existing law. One is that criminal 
liability lnny be estnblishcc f: even whrn there is no tax defici~ncy, con- 
trary to present judicial interpretation of 26 U.S.C. 8 7301. The other 
change is t.hat the making of false material statenients will not.. in all 
c a m ,  be felonious, as it. present.ly is under 86 U.S.C. $ '7206, wit.hout 
intent to evade. The existence of that intent. in felony situations dis- 
t inguishcs t a s  evasion from the p n e r d  false stntement ~nisdemeanor 
( 5  1352). 

Grading of tax erasion, a change from present law, parallels the 
treatment, of other fmuds against the government prosecutable under 
the theft, provisions ($ 1735). I f  grading comp:irable to  present l av  
were wt:lined (making tax ermion a Cluss C felony in all cases). it 
might be preferable to exclude oxcise taxes fro111 subsection (1) ( e )  
and ( f )  and to treat substantial cvasion of excise taxes covered by 
t liw paragraphs under an addition to 5 1403 (2). m&ng unlawful 
tlnficking in a taxable object. a Class C felony if the actor acts with 
intent. to evade the tax and the tax which mould hare been dne on the 
object*esceeds $500. 

The general provisions on complicity and facilitation in the pro- 
posed Code $8 401 and 100.7 make it unnecessary to carry forward in 
this section explicit reference to preparing and aiding in the prepara- 
tion of the return. Also, explicit venue provisions relating to such ac- 
tivity and to subscribing and mailing the return, if needed. mo~ild b~ 
incorporated in an nmendnient of 18 U.S.C. 8 3237, where they would 
apply to all offenses. 

Sce Working Papers, pp. ' i 4 W ,  746-51, '756-57, 76-3-66. 

8 1402. Knowing Disregard of Tax Obligations. 

A person is  guilty of a Class A misdemeanor if he knowingly: 
(a)  fai ls  to file a tax return when due; 
(b) engages in an  occupation or enterprise without having 

re-aistered o r  purchased a stamp if tha t  is  required by a statute 
in Title 26 of the  United States Code: 



(c) fails t o  withhold or  collect any tax which he is required 
by s ta tute  to withhold or  collect; 

(d) af ter  having received the notice provided fo r  in 26 U.S.C. 
§7512(a), fai ls  t o  deposit collected taxes in  a special bank 
account as provided in 26 U.S.C. $7512(b), o r  haring deposited 
funds in such account, pays any of them to  anyone other than 
the United States or authorized agent thereof; or  

(e) fai ls  to  furnish a t rue  statement to a n  employee regard- 
ing tax withheld as required under 26 U.S.C. § 6051. 

Comment 
Althou h the misdemeanor offenses covered by this section could 4 in princip e have been left in Title 26, in view of their regulatory char- 

acter, they are included here because of their close ssociation with 
the offenses covered by 5 1401. Failure to He  a return, for example, is 
an alternative misdemeanor charge in some situations which may also 
be prosecuted as a felonious attempt to evade under 5 1401. An ern- 
ployer's knowing omission to withhold income tax when paying em- 
ployees' wngcs is a misdemeanor under paragraph (c) of this section, 
but becomes a felony in the near-embezzlement situation where he 
d m  withhold but fails to pay over to the go\-eluzlent ( S  1401 (1) (c) ). 
b o n g  closely related offenses not included in this section are failure 
to pay and fallure to keep records or supply required information. Cf. 
26 U.S.C. 5 7203. I f  criminal sanctions are retained for such conduct, 
the regulatorv offense provision ( 5  1006) should be made applicable. 
Note that refusal to produce information pursuant to  subpoena or  
order is dealt wit11 in § 1342. See Working Papers, pp. 744,75436,766. 

5 1403. Unlawful Tra5cking in Taxable Objects. 

(1) Offense. A person is guilty of a n  offense if he traffics in 
a taxable object knowing tha t  the object has  been or is being 
imported, manufactured, produced, removed, possessed, used, 
transferred or  sold in violation of a federal revenue statute or a 
regulation, ruIe or  order issued pursuant thereto. 

(2) Grading. The  offense is a Class C felony if the  taxabIe 
object i s  distilled spirits and the  actor is not qualified under Title 
26 of the United States Code as a distiller, bonded warehouseman, 
rectifier or  bottler of distilled spirits o r  is so qualified and acts 
with intent to evade the tax. Otherwise it is a Class A 
misdemeanor. 

(3) Defenses. It is a n  affirmative defense to a prosecution 
under this section tha t  a l l  taxes imposed upon the object or upon 
trafficking therein were paid prior to the  defendant's trafficking 
in the object; but i t  i s  no defense that  such taxes were not yet 
due. 



C m m t  
The tax evasion offenses cover evasion of excise, as well rn income, 

taxes; but they do not permit adequate enforcement with respect to 
excise taxes bemuse of the difiiculties involved in determining who 
is obliged to  pay the tax or file the return, and the amount of tax 
evaded. The principal problem involves "moonslining,', because 
the tax on liquor may run as high as 20 times the cost of production, 
and liquor is relatively easy to produce. Title 26 contains many offenses 
relating to liquor production, most of them felonies. See 26 U.S.C. 
$$5601-08. This section, together with the definitions in $ 1409 and 
the presumptions in 5 1405, carries forward such offenses in a simpli- 
fied form. (Compare this section with the illicit drug tmffickmg 
offenses in $5 1821-29.) Trafficking in other taxable objects, e.g., beer, 
nine, tobacco, are also covered by this section, but, since they do not 
pose the same problems as liquor trafficking, are graded as Class A 
misdemeanors, unless they cjuali for felony treat.ment under 8 1401. 
The countmfeiting provisions o 7 Title 26 are carried forward else- 
where in the pmpossd Code. Sea $1751. Otlier offenses would remain 
in Title 26, 21s misdemeanors or subject to the regulatory offense pro- 
vision ($1006) if made applicable by amendment of Title 26. 

The grading of liquor trafEich,v distinguishes between clandestine 
oper:ltions and those engaged in by persons qualified under Title 26, 
so that violation by the latter of tlie various prophylactic regulatory 
prox-isions will not be felonious absent an intent to  ex-ade the tax. See 
comment to 5 1401, supra, for an addition to the grading provision 
hero as a11 alternative to tho corerage of excise tax evasions under the 
grading scheme in that mt.ion. 

The definition of the ofiense prohibits any trafficking once a riola- 
tion, even though rectified, lias occurred; and some existing laws pro- 
duce the same result. Accordingly, an affirmative defense is provided 
in subsection (3)  where tmilicking occurs after the taxes have been 
paid. The last phrase-stating that it is no defense if the trafficking 
occurs before the tnses are due-is intended to make clear that the 
defense is not arailable when the violations, such as nith regard to 
bondins or registration, occur before taxes are due. 

See Working Papers, pp. 744,757-61. 

$1404. Possession of Unlawfully Distilled Spirits. 

A person is guilty of a Class B misdemeanor if he  possesses 
distilled spirits, knowing that  a tax imposed thereon or on the 
trafJicking therein has  not been paid. 

Conzment 
.A principal chango in policj with respect to the liqiior tax l a m  

~roposed in the Code is to remove the possibility of felony treatment 
$or the consumer of nontaxpaid liquor, present under existing laws 
(26 U.S.C. $5 5601 (a).(ll ), 5604(s) ). While discrimulation between 
the trafficker and mere possessor undoubtedly makes law enforce- 
ment more difficult, such discrimination is recognized as ap ropriate 
even in the narcotics area, where the article itself is contragand and 



I I M  not merely becolne such because no tax has been paid. However, 
the knowing consunwr does provlcle the mnrket. :llicl tlills, like tho 
receiver of stolen goods, mily appropriately be deterred by criminal 
s:~nctions. Sote that possession of more thxn Ere gullons of liquor gives 
rise to n presurn1)tion of trtlfficlrinp under 8 1405 (3). I t  is recognizecl 
t l ~ t  the appropriate quantity nnght be less than fire g:lllolis. See 
Working I'apers. pp. 744, 757-61. 

5 1405. Presumptions Applicable to Sections 1403 and 1401. 

(1) Containers, Stamps, Certificates and Labels. For  purposes 
of sections 1403 and 1404, proof that  a person was found in pos- 
session of a n  object therein described, which object was not in 
the container required by statute or a regulation issued pursuant 
thereto, or  which did not bear a stamp, certificate or  label re- 
quired by statute o r  a regulation issued pursuant thereto, gives 
rise to a presumption of the culpability specified in those sections 
and that  the tax was not paid. 

(2) Presence at Still or  Distilling Apparatus. For  the pur- 
poses of section 1403, proof that  a person was present a t  a place 
where a still or  distilling apparatus was then set up o r  where 
mash, wort or  wash was then possessed gives rise to a 
presumption : 

(a) that  such person mas a trafficker in distilled spirits; and 
(b) if the signs or  permits were not there displayed a s  re- 

quired by statute or  a regulation issued pursuant thereto, 
that  such person had the culpability specified in tha t  section. 

(3) Possession of Distilled Spirits. For  the purposes of sec- 
tion 1403, possession of a quantity of distilled spirits in excess 
of five gallons gives rise to  a presumption that  the possessor 
was trafficking in such distilled spirits. 

Comment 
The presumptions in this section are intended as an aid to enforce- 

ment of # 1403 and 1404; but derelopments in the law as to the 
constitutionality of presumptions (see T u m r  r. United States. 396 
1I.S. 398 (1970)) niay require a different approach. The presunlptions 
set forth in subsection (2) appear to be calid under the test laid down 
in L'nited States v. G u k q .  380 US. 6.3 (1965). in which the Supreme 
Court considered the existing lam (26 U.S.C. 8 5601 (b) ) from which 
the subsection is derived. The validity of the principle expressed in 
subsection (3)-that possession of a certain quantity of distilled spirits 
presumes trafficking-appears to be more dubious; the amount may be 
decisive. Subsection (1) appenrs to present the most difficulties: but 
it should be noted that i t  has been derived from existing st~itutcs 
which make the conduct there described offenses in the~nselves, without 



t,ho possibilit of rebuttal. See. 26 U.S.C. $8 5604(l),  5606, 5783 (a ) ,  
575l(a) ( 2 ) - 6 )  , 5762(a) (5).  See Working Papers, pp. 744, 761-63. 

§ 1409. Definitions for  Sections 1401 to  1409. 

I n  sections 1401 to 1409: 
(a)  "object" includes certificates and other documents; 
(b) "possession" includes custody or  control, jointly or  sev- 

erally exercised ; 
(c) "produce" and "manufacture," and variants thereof, in- 

clude the gathering together of equipment o r  materials for  
the purpose of producing or manufacturing, as the case may be; 

(d) "tax" means a tax imposed by a federal statute, an  es- 
action denominated a Wax" by a federal statute, and any 
penalty, addition to  tax, additional amount, or  interest thereon, 
but does not include tariffs o r  customs duties o r  tolls, levies o r  
charges which are  not denominated a "tax" by a federal 
statute;  

(e) "tax return" means a written report of the taspayer's 
tax  obligations which is  required to  be filed by a federal 
statute o r  regulation issued pursuant thereto. The term in- 
cludes reports of taxes withheld o r  collected, income tax re- 
turns, estate and gift  tax returns, excise and other t a s  returns 
of any individual, corporation or  other entity required to file 
returns and pay taxes in conjunction with a tax return, but 
does not include interim reports, information returns o r  re- 
turns  of estimated tax; 

( f )  "taxable object" means a n  object upon the manufacture, 
production, removal, possession, import, sale or  transfer of 
which a tax is imposed; 

(g) "traffics in" means produces, manufactures, possesses 
with intent to  transfer, transfers, dispenses, imports, receives 
with intent to  transfer, sells or  offers o r  agrees to do any of 
the foregoing. 

Comnwnt 

Note that the definitions of "tax return" and "tax'? include taxes and 
returns which may be required outside of Tit.le 26. "Tau return,'' for 
general purposes, excludes collateral documents such as interim re- 
ports and illformation and estimated tax returns, principally to pre- 
clude criminal sanctions for failure to file such documents. Note that 
explicit iiiclusion of information returns in 5 1401 (1) (a ) ,  dealing with 
fillso n1atcri:il statements with intent to evade, is thus required to 
rei~cll such means of evasion. 



$j 1411. Smuggling. 
(1) Offense. A person is guilty of smuggling if he : 

(a)  knowingly evades examination by the government of 
an  object being introduced into the United States; 

(b) knowingly deceives o r  makes a false statement with in- 
tent to deceive the government a s  to a matter material to the 
purpose of a n  examination by the government of an  object 
being introduced into the United States;  

(c) knowingly evades assessment o r  payment when due of 
the customs duty upon an  object being introduced into the 
United States;  

(d) knowingly introduces a n  object into the United States 
the introduction of which is prohibited, whether absolutely or 
conditionally, pursuant t o  a federal statute;  o r  

(e) receives, conceals, buys, sells o r  in any  manner facili- 
tates the transportation, concealment o r  sale of a n  object the 
assessment o r  payment of the duty upon which, in fact, is being 
or  has been evaded o r  the introduction of which, in fact, is pro- 
hibited, absolutely o r  conditionally, pursuant to  a federal stat- 
ute, knowing that  the object was unlawfully introduced into 
the United States. 

(2) Grading. Smuggling is a Class C felony if : 
(a) the value of the object exceeds $500; 
(b) the duty which would have been due on the object ex- 

ceeds $100 ; 
(c) the object is being o r  was introduced for  use in a busi- 

ness; or  
(d) the actor knows that  introduction is  prohibited, whether 

absolutely o r  conditionally, because objects of that  class may 
cause o r  be used to cause bodily injury or  property damage. 

Otherwise smuggling is  a Class A misdemeanor. Notwithstand- 
ing the grading provided in this subsection, if the s ta tute  pro- 
hibiting introduction of an object, or a related statute, provides 
lesser grading for the same conduct, the lesser grading applies. 

(3) Definitions. I n  this section : 
(a) "introduces" and variants thereof mean ixporting or 

transporting or  bringing into, or landing in, the United States 
from outside the  United States o r  from customs custody or 
control ; 

(b) "object" includes any article, goods, wares and merchan- 
dise and a n  animate a s  well as inanimate thing; 

(c)  "United States" does not include the Virgin Islands, 



American Samoa, Wake Island, Midway Islands, Kingman 
Reef, Johnston Island or Guam. 

(4) Determining Value and Duty. The value of an  object shall 
be i t s  highest value, determined by any  reasonable standard, 
regardless of i t s  value for  purposes of determining the amount of 
duty owing, if any. Smugglings committed pursuant to one 
scheme or  course of conduct may be charged a s  one offense, and 
the  value of, o r  the duty owing on, the objects introduced may be 
aggregated in determining the grade of the offense. 

(5) Charging Smuggling. An indictment o r  information 
charging smuggling under this section which fairly apprises the 
defendant of the nature of the charges against him shall not be 
deemed insufficient because i t  fails to specify a particular cate- 
gory of smuggling. The defendant may be found guilty of smug- 
gling under such an  indictment or information if his conduct fal ls  
under any of the paragraphs of subsection (I) ,  so long as the 
conduct proved is sufficiently related to the conduct charged that  
the accused is not unfairly surprised by the case he must meet. 

Comment 

This section essentially carries forward the provisions of the exist- 
ing smuggling statute, 18 U.S.C. § 545, and rep1:ices a numl>er of other 
sections with overl:lpphg prohibitions :igainst \wious scl~cmes to de- 
f a t  enforcement of the c~istonls laws. The principal snbstantive 
change is that the overly broad "knowingly import . . . merchandise 
contrary to law," which literally makes felonious all kinds of trivial 
violations, is replaced by the proscriptions of evasion of duty and es- 
aminat ion and introduction of contr.aband. The judgment is that any 
violations of custolns l a m  which are not embraced by subsection (1) 
should be treated as regulatory oflenses or misrle:lnleanors. 

Paragraphs (a) nncl (b) of subsection (1)--evnsion of e s a m h t i o n  
and deception of customs officers-will corer most forms of smug- 
gling. Significantly, proof ns to the reasons for frustrating customs 
enforcement is not required; whether the purpose of the evasion of 
examination or deception is to evade duty or introcluce a forbidden 
object-or a mistaken belief that such a purpose will be accomplished 
tl~ercby-is irrelevant. Paragraphs (c), (d )  ancl (e) are largely '-mop- 
ping-up" prorisions, covering m y  misbehavior nccompaniecl by a pur- 
pose to evade duty or introduce contraband. They would cover, for 
example, unlawful relnocal of goods from customs custody? after 
esanlination b ~ -  custoins ofici:~ls has taken place. See 18 U.S.C. 5 545, 
dealing with removing goods from customs custody, a provision which 
can thus be eliminated, since the general theft provisions will cover 
the balance of the conduct prohibited thereby. 

The single concept of introduction into the United States is sub- 



stituted in place of the variety of characterizations in existing law: 
LLsn~ugglcs". "clandestinely introduces", %rings in", '.imports", used 
in 18 1T.S.C. 6 540, and terms such as not presenting for inspection, 
unlncling. lnnilinr. etc.. used in other statutes or in regulations. 

Tlie proposed Code wodd make attempted smuggling an oll'ensc for 
the first time in federal law. Litigation over whether preparatory :~cts 
are criminal would focus on whether such acts are substantial step8 
under the attempt provision (§  1001) towards enxion of esaniinat~on 
rnther than whether they themselves constitute "smuggling'? or "im- 
porttttion" or %ringing in". as is pre jcut l~  the case. Steps designed 
to frustrate examination, such as by concealment under a false bottom 
in ;I container, woulcl constitute attempted evasion, if an exanhation 
does not actual1~- take place. 

Section 1111 does not. continue the provision in 18 U.S.C. 545 that 
possession of smuggled goods warrants conx-iction unless ''explained 
to the satisfaction of the jury." Under the definitions of the Code, the 
provision, if preserred, would constitute a "prima facie case." I t  is 
rejected because, although possession, depending on the circum- 
stances, could constitute a prima facie case, it should not constitute 
one in all cases. 

The definition of "object" in subsection 3(c) is intended to avoid the 
kind of litigation which has arisen ~ t h  respect to the word 'bmerchan- 
disc" in esisting 18 U.S.C. 545 (psittacine bird?). ISxistin policy 
with respect to various island possessions is carried forwar$ in the 
definition of 'Wnited States" in subsection 3 (d).  

Sint!ggling under 18 U.S.C. $ 545 is now punisl~able by up to  live 
years 111 prison, and since that prorision embraces all bringing in-of 
inerchandise contmry to law, it permits felony treatment of a wlde 
variety of technical rio1:ltions. Section 545 makes no distinction based 
upon the nature of the article introduced. although other statutes pro- 
hibiting certain iniportations do. 

Fe!ol'ycf 
enaltnies for all smuggling are not retained although it may 

be argue that the Bureau of Custom needs broad discretion for 
effective enforcement and that deterrent ralue of felony penalties is 
newstry  in the enforcement scheme. In fact, official policies of the 
Bureau of Customs tend to  ameliorate the harsh prorisions of 18 
U.S.C. $ 5-45. Minor tourist smuggling is d d t  r i t h  by permitting 
payment of the duty or by confiscation of the contraband. Civil penal- 
ties and forfeitures are also used. Section 1411 clistiwkhes between 
conduct deserving of felony tr-ent and that for which misde- 
meanor treatment would be appropriate. JIost tourists seem to know 
how the Bumm exercises its discretion. With redistic penalties, mis- 
demeanor prosecutions of tourists might be undertalien and respect h r  
tho lnw increased. 

The boses proposed for discriminating between felonious and non- 
felonious smuggling-value. amount of duty and business u s e n r e  
expected to drnw the line roughly between profesionals and amateurs. 
profiteers and users, big cheats and little cheats. Subsection 2(d) grades 
as a felony knowing importation of dangerous contraband, e.9.. dis- 
eased animals. The deference to the provision for a lesser pcnnlly in 
another statute is based on the theory that such grading. which I~as 
taken into account the nature of a specific object, is more cliscriminat- 



ing. This principal mag hare general applicability and might be 
considered for inclusion in the general sentencing provisions. 

Subsections (4) and ( 5  are adapted from promions proposed for h the theft offenses under t e Code ($§l'i35 (7), 1731(2)). Subsection 
(5) should not only aid in economizing on language in an inclictment 
but also should prove to be of substnntive value in cases in which it 
develops that the defendantvas x receiver of the object rather than tho 
person--or an accomplice of the person--on whom the requirements 
of examination, declaration, nnd payment of duty are imposed. 



Chapter 15. Civil Rights and Elections 

5 1501. Conspiracy Against Rights of Citizens. 

A person is guilty of a Class A misdemeanor: 
(a)  if he conspires with another to injure, oppress, threaten 

or intimidate any  citizen in the free esercise or  enjoyment of, 
or because of his having so exercised, any right or  privilege 
secured to him by the constitution or  laws of the United States; 
or  

(b) if, with intent to prevent or hinder another's free exer- 
cise o r  enjoyment of any right or privilege secured to him by 
the Constitution o r  laws of the United States. he goes on such 
other's premises with another or  others or  goes in disguise on 
the highway with another or others. 

See Comment to 8 1502, it1 f I V .  

3 1502. Deprivation of Rights Under Color of Law. 

A person is guilty of a Class A misdenieanor if, under color of 
any law, statute, ordinance. regulation or custom, he intentionally 
subjects any inhabitant of any state: 

(a)  to the deprivation of any rights, privileges or  immunities 
secured or protected by the Constitution or  laws of the United 
States: or 

(b) to different punishments, pains o r  penalties on account 
of such inhabitant being an  alien. or by reason of his color or  
race, than are  prescribed for the punishment of citizens. 

Sections 1501 and 1502 preserve post-Civil War civil rights legisla- 
tion presently embodied in 1s T7.P.C. $3 241 and "1.3. Present sections 
hare been carried forward v i r t ~ ~ a l l ~  yithout change bec:luse, n s  ~ r i t t e n .  
they were refaded as thc basic provisions to ~ h i c h  the specific provi- 
sions of the Civil R.@ts Act of 196s (carried forward by subsequent. 
sections of this Chapter) wc~.c. complemclit :uy. The sect ions :Ire also 
important bec~nsc their gcnwnlitp affords o p p o r t ~ n i t ~  for ~ o n t i l l ~ e d  
case-br-cas dewlopment of the civil richts law. "Tillfully" in present 
5 242 has been c.hangd, however, to "intentionallp" in Code S 150.2 to 
adopt the culpability requirement articulated in Screzrtz I-. LV?tited 



Stntes. 3.25 U.S. 91 ( LWi), tirat there be s l i o w ~  a specific intent to 
deprive the victim of his fetleml righls. not merelj-. for esam 

"state, territory. o r  Districtq1 in prewnt 2-1.2. 
te- k t  or murder him. The definition of "state" in Code 4 109 em races 

Some Cornmissioners fa ror  a motlermzatio~i of these prorisions, 
by. among other things: (1) broadening present $ 211 to  include any 
person, whether or not a citizen : (3) deleting the requirement of pres- 
ent s 241 that at least two personscornri~it the oflense: and (3) deleting 
:is superfluous the final clause of present Ej 2-1.2 (Code 150.2 (b) ), 
which unnecessarily spells o i ~ t  that there is 11 federd ri@t not to be 
subjected to c1iscriminator;y pcna1t.i~. Cf. Study Draft $1301. 

Other Com~nissioners favor deletion of these provisions entirely on 
the grounds that they do  not meet modern stanclards of due process 
in the definiteness of the language, their major provisions nre covered 
by other provisions in the Chapter, and new crimes in the area, if any, 
should not be created by judicial construction but expressly by the 
Congress. 

Present $241 is a felony cnnying up t o  ten years' imprisonment; 
present Ej 242 is a misdemeanor wit11 a one-yenr masim~un.  Both sec- 
tions authorize life imprisonment "if death results" from the com- 
mission of the offense. Under the Cocle botli offenses are c1:lssified as 
Class .\ misclemennors because of the prorision for  ' z ig~yback"  jur- 
isdiction (8  201 (b) ), under which the c i d  rights o ender would be 
snbject to feclrml prosecution for such otPensps as aggmratccl assault, 
kiclnapping, arson and murdrr, committed in the course of riolatinp 
a$ 1501 and 1502. This jurisdiction thus gives federal law enforcement 
full power t o  deal appropriately with the whole range of deprir-a- 
tions of federal rights fro111 the minor t o  the most atrocious. 

Succeeding sections of this Chapter deal with a rariety of specific 
c i d  rights and elections offenses most of whieh have been and might 
bc embraced within the gener t~ l i t~  of 88 1501 and 15m. Thesc. two sec- 
tions will continue to provide a hse for further development of federal 
protection of federal rights by judicial interpretation. So te  that 
$8 1501 and 1502, likc present $8 241 and 2454 apply to any form 
of b'i~ljur;y" or  "inti~nidation": there is no requirement of forceful 
intimidat~on o r  discrimination such as appears in the more syecfic 
prorisions below. 

See Working Papers, pp. 769-78.806-10. 

ISTERFERESCE WITH PARTICIPATIOS IS SPECIFIED ACTIITTIES 

Introdudo7y Note 
Sections 1511 through 1616 are largely a re-enactment of criminal 

provisions of the Civil Rights Act of 1968, now found in 1s C.S.C. 
8 245, dealing with federally protected activities generally, and 43 
U.S.C. Ej 3631, dealing with fair  housing practices. The  Code sections 
are only intended t o  effect technical variations from the lunginge 
of present lam. The  rnrious si~bsections of 18 U.S.C. a 245 have been 
reorganized into separate sections for  purposes of clarity. The pro- 
visions of 18 U.S.C. 8 245 and S2 U.S.C. $3631 hare been integrated 
and dup1ic:~tions between them and wit,hin 18 1T.S.C. $ 215 hare been 
eliminated. I n  addition, matters which are nrnbiguous unclcr existing 



law liaw been tretited explicitly, e .  9.. in subpar"graplx(b) (ii) and 
(iii) of 5 1511, and matters treated under Code provisions having 
general application are not repeated in these sect~ons. e.g., federal 
jurisdiction not pre-emptive (Code 206: present 18 U.S.C. 8 245 
(a) (1) ), justification of execution o ! public duty (Code 8 60.3 (1) ; 
present 18 U.S.C. 5 245 (c) ) . Minor changes in subst:ince are : sub- 
stitution of "anv person" for "citizen" in tlie pro~isions of 18 U.S.C. 

245 (b) ( 5 )  (Code $8 151415) : deletion of 18 G.S.C. $245(b) (a) ,  
which authorizes federal prosecution for forceful or intinlidating in- 
terference, in the course of :i riot, with %ny person engaged ~n n 
business" affecting interstate commerce, to permit treatment of the 
issue as an aspect. of federal j~lrisdiction under the Code's riot pro- 
visions: bringing the fair housing provisions of 42 U.S.C. $3631 under 
the general requirement of 18 U.S.C. 5 245 that the Attorney General 
expressly :iuthorize prosecutions under these sections (Code S 1516). 

Althou.gh the principal text carries forward existinu law, some 
Comn~iss~oners f avored changes which had been rejectez a t  the t i m  
of its enactment. One chmge  odd be expansion of the scope of 
existing 1a-x by adding the phrase &'or by economic coercion". on the 
ground that such coercion can be virtually as effective and harmful 
a means of deprivation of civil rights as force or threat of force. 
The Commission decided, homevcr, that the difficulties of enforcement 
of such a general concept outweighed its possible benefit. Another 
change favored by solne would be to  contract the scope of existing law 
(1) by making it applicable only to conduct under color of Inn-, on 
the ground that  the only valid justification for federal intervention 
today is the failure of state process, and (2 )  b r  requiring intent to 
interfere with a described riglit, in order to proride a nexus in all 
cases between the prohibited conduct and the federal interest. Such 
curtailment would be accompnnied by a recommendation that Con- 
gress consider legislation making federal inrestigatire assistance 
available for dificult cases which would be federal offenses were "color 
of law" not required. 

Tlie offenses in $5 1511-15 am classifiecl as misdemeanors for reasons 
set forth in tlie comn~ent to $ 1501. Sote the arbitrary di~ei-gence 
in existing treatment provisions between 18 U.S.C. $5 241 and 945 : 
the former authorizes up to ten years' imprisonment unconditionnlly. 
~ h e r c ~ s  the latter :iutllorizes that pennlty only "if bodily injury 
results." 

To the extent that $5 1511 through 1516 may r a q  from tlie wording 
of their progenitor provisions in present Ian-, they do so only margin- 
ally and such minor differences :we not intended to effect anything 
beyond n recodificnt ion of present ]&IT. 

See WorLing Papers, pp. f 78-805. 

3 1511. Interference With Elections, Federal or  Federally As- 
sisted Programs and Employment. 

-4 person is  guilty of a Class A misdemeanor if, whether 
or not acting under color of law, he, by force or  threat  of force 



[or by economic coercion], intentionally injures, intimidates or  
interferes with another because he is o r  has been, o r  in order to 
intimidate him o r  any other person from: 

(a)  voting for  any  candidate or  issue or  qualifying to vote, 
qualifying or  campaigning as a candidate fo r  elective office, 
or  qualifying or  acting a s  a poll watcher or  other election offi- 
cial, in any primary, special, or  general election ; 

(b) participating in or enjoying the benefits of any program, 
service, facility, o r  activity provided or  administered by the 
United States, o r  receiving federal financial assistance, in- 
cluding (i) serving a s  a grand or petit juror in a n y  court of 
the United States or  attending court in connection with such 
possible service, or  (ii) qualifying for  or  operating in a con- 
tractual relationship with the federal government, or  (iii) qual- 
ifying fo r  o r  enjoying the benefits of a federal loan or  federal 
guarantee of any loan; o r  

(c) applying for or  enjoying employment, o r  any perquisite 
thereof, by any federal government agency. 

This is largely a re-enactment of paragraph (1) of 18 U.S.C. $ "5 
(b), part of the Civil Rights Act of 1968. Paragraph (2) of 18 U.S.C. 
fj 245 (b) is picked up in S 151.2, i?~.fw. The relation between the 
two sections is as follows. This section deals with a list of federal 
rights protected against impairment regardless of motive or context : 
8 1512 protects certain other federal rights but only when the inter- 
ference is discriminatory on the basis of race, color, religion or national 
origin. This section's list of rights essentially comprehends those that 
are deemed distinctively federal, e.g., to vote, hold a federal job or 
benefit; the fj 1512 list embrwes such matters as the right to attend a 
school, hold a job, enjoy public accommodations. Such rights are left 
to be rindicated by state penal lam except where discrimnination is 
involved. 

As incliaated in the 11itroducto1.y So t r  1)receding $ 1511, the 
bmcltetecl 1)llrise "or by economic coercion" \\-:IS favored by a substan- 
tial body of opinion in the Commission because of the iniportance of 
economic pressures in causing people to forgo wgistnt  ion, voting and 
other righ+s. Opposil ion to t 11e ban on econon~ic coercion focussed on 
the vulner:tbilit-y of employers and 1:lndlorcls to fake charges in case3 
of discharge or eviction that might :~ctually have been due to leziti- 
mate business reasons. One countersuggestion was to confine the eco- 
nomic coercion offense to caws of threats to use such coercion to prevent 
exercise of rights: requiring proof of threat would eliminate any 
ambiguity as to the moti-i-ation of an cconomic injury. The possibility 
of false claims of threats, ho~vever. wotild remu in. 

See Working Papers, pp. 77049,796. 



$1512. Discrimination in Public Education, Sta te  Activities, 
Employment, Public Accommodations, Housing, Inter- 
s ta te  Travel. 

A person is guilty of a Class A misdemeanor if, whether or not 
acting under color of law, he, by force or threat  of force [or by 
economic coercion], intentionally injures, intimidates o r  inter- 
feres with another because of his race, color, religion o r  national 
origin and because he is or has  been, o r  in order to intimidate him 
or  any other person from : 

(a) enrolling in or  attending any  public school or  public 
college ; 

(b) participating i n  o r  enjoying any benefit, service, privi- 
lege, program, facility o r  activity provided o r  administered by 
any s ta te  o r  subdivision thereof; 

(c) serving, or  attending upon any  court of any  state in 
connection with possible service, as a grand or  petit juror;  

(d) enjoying the  goods, services, facilities, privileges, 
advantages, o r  accommodations of any  inn, hotel, motel, or 
other establishment which provides lodging to transient guests, 
or of any  restaurant, cafeteria, lunchroom, lunch counter, 
soda fountain, or  other facility which serves the  public and 
mhich is principally engaged in selling food or  beverages for 
consumption on the  premises, o r  of any gasoline station, or of 
any motion picture house, theater, concert hall, sports arena, 
stadium or  any other place of exhibition or entertainment 
which serves the  public, o r  of any other establishment which 
serves the public and (i) which is located within the premises 
of any of the aforesaid establishments or within the  premises 
of which is physically located any of the  aforesaid establish- 
ments, and (ii) which holds itself out as serving patrons of 
such establishment. Nothing in this paragraph shall  limit the 
lawful action in support of such guest policy as he chooses to  
adopt of a proprietor of any establishment mhich provides 
lodging to  transient guests, or  to any employee acting on behalf 
of such proprietor, with respect to the enjoyment of the goods, 
services, facilities, privileges, advantages, or  accommodations 
of such establishment if such establishment i s  located within 
a building which contains not more than five rooms for  rent 
or hire and which is actually occupied by the  proprietor a s  his 
residence ; 

(e) applying for  o r  enjoying employment, or  any perquisite 
thereof, by any private employer or  a n y  agency of any 



s ta te  o r  subdivision thereof, or  joining or  using the services or 
advantages of a n y  labor organization, hiring hall, or  employ- 
men t agency ; 

( f )  selling, purchasing, renting, financing, occupying, or  
contracting or  negotiating for the sale, purchase, rental, financ- 
ing or  occupation of any dwelling, or  applying for or  partici- 
pating in any service, organization, or  facility relating to  the 
business of selling or  renting dwellings; or  
(g) traveling among the states o r  in interstate commerce, or  

using any facility which is a n  integral part  of interstate travel, 
or  using any  vehicle, terminal, or  facility of any  common car- 
rier by motor, rail, water, o r  air. 

Comment 
See commrnt to 5 1511. -\n issue involved here is whether p a r a g r ~ p h  

(g ) ,  clenling with tlic right to tmvel interstate, ou&t to bo located in 
5 1511 m t l w  than in this section, i.e., should that right be federally 
protcctecl :ginst intwferenw even n.11e1.c no ~xcia l  cllsc~.irnin a t '  ion 1s 
i nrolrecl-for esanlple. against a local effort to int imic1:itc L'outsiclers" 
from coming into the state to organize workers or to estnbl~sli competi- 
tion with local businessmen. The 1968 Congressional msolution of this 
issue was retained. absent s convincing showing of past abuses and cur- 
rent need. IIere, as e1sedie1.o in considering specific civil rights offenses, 
it must be borne in mind t.li:~t the genelxl protection ~ulcler Q A501 and 
1502of frcle~-a1 rights supplements all civil rights provlslons. See 
TTorking P:~pers. pp. 785,i88-96. 

$1.513. Interference With Persons Affording Civil Rights to 
Others. 

A person is guilty of a Class A misdemeanor if, whether or  not 
acting under color of law, he, by force or threat  of force [or by 
economic coercion]. intentionally injures, intimidates or  inter- 
feres with adother because he is o r  h,as been, or  in order to intim- 
idate him or  any  other person from, affording, in official or  pri- 
vate capacity, another person or class of persons opportunity or 
protection to participate in any benefit o r  actir i ty described in 
section 1511 o r  to participate without discrimination on account 
of race, color, reiigion, or  national origin in any  benefit or  activity 
described in section 1512. 

Comment 
This section corresponds to paragraph (4) of 18 U.S.C. $245(b). 

Paragraph (4) protects persons who are milling to accord federal 
rights, e.y., to providers of nondiscriminatory housing. but. who nlay 
be subjectctl to intimiclation or retn1i:ttion for that n-illingness. See 
Torking Papers. pp. 797-99. 



3 1511. Interference With Persons Aiding Others to Avail Them- 
selves of Civil Rights. 

A person is  guilty of a Class A misdemeanor if, whether or not 
acting under color of law, he, by force or  threat  of force [or by 
economic coercion], intentionally injures, intimidates or  interferes 
with another because he is o r  has  been, or in  order to intimidate 
him or any  other person from, lawfully aiding or encouraging 
other persons to participate in any benefit o r  activity described 
in section 1511 o r  to participate without diserimination on ac- 
count of race, color, religion, o r  national origin in a n y  benefit o r  
activity described in section 1512. 

C o m n m t  
This section corresponds to para,m~ph (5) of 18 U.S.C. $245 (b), 

except that the final clause of that p a r a p p h  is picked up in 8 1515, 
infra. Paragraph (5) protects those aiding or encourngmg  other^ to 
take advantage of their rights. 

This sect ion substitutes "persons': for the term "citizen" used in es- 
isting law. Paragraph (5) is the onlv provision in 18 U.S.C. 5 245 
which restricts protection to citizens. I t  seems anomalous, to some Com- 
tuissioners. that the alien is protected in all his substantive rights 
except the right to be assisted by another alien (his wife? his father?) 
in clain~ing them. 

Sce Working Papers, pp. 7'99-800. 

1515. IXscriminatory Interference With Speech or  Assembly 
Related to Civil Rights Activities. 

A person is  guilty of a Class A misdemeanor if, whether or  not 
acting under color of law, he, by force or  threat  of force [or by 
economic coercion], intentionally injures, intimidates or interferes 
with another because he is  o r  has  been, or in order to intimidate 
him or  any other person from participating lawfully in speech 
or peaceful assembly opposing any  denial of opportunity to par- 
ticipate in any  benefit o r  activity described in  section 1.511 or to 
participate without discrimination on account of race, color, re- 
ligion, o r  national origin in any  benefit or activity described in 
section 1512. 

Pomnrent 
This section picks up the final clause of paragraph (5) of 18 1T.S.C. 

$.745(b). It protects speeches :uid den~onstmtions in favor of the es- 
ercise of civil rigj~ts. -4mong the issues presented are the following. 
Should this specific federal penal protection of First Amendment 
rights be limited to the rights listed in $$I511 and 15182 There has 
been some demand for bro:lder protection. See Fina l  Report of the Xu- 
t iond C'ommission 071 Causes and Prevention of Violence. p. 78 (Dec. 
1DG9), \vhich recom~~~ends  federal injunctire remedies. Congress' reso- 



lution of this issuo in the 1968 1egisl:ltion is retained absent a con- 
rincirig case for extending federal pennl jurisdiction to make a federal 
case o ~ t  of ewry brawl betwefn o >posing demonstrato!s pn politicnl, I social. ecoi~omic, :mcl internationa Issues. Some Comm~ssioneru, how- 
ever. f:tvor extension of tlrc provision to protect lawfnl speech and 
demonstrations on both sides of the issue. not only that engaged in by 
those opposing a denial of opportunity to articipate. 
9 substantial body of opinion in the 8 omn~ission favored deleting 

the vord "lawfully" in line four ol' 'the test  on the ground that it 
should not be part of the government's burdcn to prove beyond a rea- 
sonable doubt that the person whose speech or assemb1-j was 
being protected from coercive interference was not himself a. I ~ K -  
breaker. Considering that the gorernment must in any event prove the 
defendant guilty of coercive anti-civil rights beha~ior,  it seems in- 
advisable to make the same trial a vehicle for passing on the lawful- 
ness of the demonstration or a particular person's participation in 
ir. A reasonable doubt as to the %ictim's': lawfulness would then be- 
come available as a defense to the clearly wrong-doing defend:rnt. 
Resistance to violence would in any event be justifiable under Chapter 
6 of this Code, so that a person ~ h o  did no rriore than that could not 
be prosecuted under this section. The text retains the word "lawfully". 
howerer, since it refiects the recent nnd consicle~.ed judgnwnt of the 
Congress after full debate. 

Set! Working Pnpeis. pp. 800-03. 

$1516. Attorney General Certification for  Prosecutions Under 
Sections 1511 to 1515. 

No prosecution shall be instituted for  offenses defined in  sec- 
tions 1.511 to 1515 unless the Attorney General certifies that  a pros- 
ecution by the United States is in the public interest and necessary 
to secure substantial justice. Nothing in this section shall  be con- 
strued, however. to  limit the authority of federal officers, or a 
federal grand jury, to investigate possible violations of sections 
1511 to 1515. 

C m m n t  
This section carries forward parts of subsection (a) of 18 U.S.C. 

fi 2-15. Otlier parts of that subsection :tl.e coverecl 1 ) ~  gener:il provisions 
in the Cocle, e-g.. 101 (Attorney Genernl's certification), and 8 206 
(negativing intent to prr-rmpt state jurisdiction). See Working 
Papers. pp. 803-04. 

SBUSI.3 OF FEDERAL OFFICIAL ACTHORITY 

$ 1521. Unlawful Acts Under Color of Federal Law. 

A federal public servant acting under color of law or  a person 
acting under color of federal law is  guilty of a Class A misde- 
meanor if he intentionally : 



(a) subjects another to  unlawful violence or detention; or 
(b) exceeds his authority in making a n  arrest  or a search 

and seizure. 
Conwnent 

Parngra 11 (a)  makes a specific offense of the kind of misbeharior on 
the part o lJ' law enforcement or prison olficials that has been most often 
dcdt  TI-it11 under the general provisions of 1s U.S.C. 3 942. I t  also cox-- 
ers all other official nlisusc of force. I t  dispenses with the need for 
proriciing the Screws-type specific intent to deprive the rictim of fed- 
eral constitutional rights. I11 its limitation to federal officials, to those 
p~wporting to exercise federal oficid authorit?, and to those prirate 
pc'rsons acting in concert with federal officials. ~t reflects the 1-iew that 
similar conduct by state and local officials or under color of state or 
local lam- should not be subject to federal prosecution beyond n-hat is 
permitted under 18 U.S.C. @W1-242 (.Code $5 1501-02). Of. United 
States v. Price, 383 US. 787 (1966) and Williams v. United States. 341 
1T.S. 97 (1951). Assubstantial body of opinion in the Commission, 1io1-r- 
ever, favors specific coverage of the latter under this section. 

Par,z,mph (b) retains in n more generalized form the misde- 
meanors regarding searches and seizures presently found in 18 U.S.C. 
5s '223G36. 

Note that " p i g ~ b n c k "  jurisdiction ( 8  201 (b) ) -dl permit nppro- 
prink prosecution and punislunent of offenses such as homicide, 
aggravated assault and kit1n:~pping in connection with oppressit-e offi- 
cial conduct covered bg $ 1531. General penal provisions apirlst official 
oppression f o m d  in some state legislation. cf .  A.L.I. Model Penal Code 
$243.1. do not appear to he recjnirecl in  ~ 3 e w  of the fact that the flexible 
prorisions of 1S r.S.C. 8% 21142 are retained in proposed 35 1501 and 
1602. 

See Tor- Papers, 111). 810-11, 1018-19, 1027-28. 

PROTECTION OF POLITICAL PROCESSES 

3 1531. Safeguarding Elections. 

A person is guilty of a Class A misdemeanor if, in  connection 
with any primary, general or  special election, he: 

(a) makes or  induces a n y  false voting registration ; 
(b) offers, gives o r  agrees to give a thing of pecuniary value 

to another as consideration for  the  recipient's voting or  with- 
holding his vote or  voting for o r  against any  candidate or  issue 
or  for such conduct by another ; 

(c) solicits, accepts or  agrees to  accept a thing of pecuniary 
value as consideration for conduct prohibited under para- 
graphs (a) or  (b) ; or  

(d) otherwise obstructs o r  interferes with the  lawful con- 
duct of such election or  registi-ation therefor. 



Comment 
This section accomplishes three things : (1) i t  makes a specific offense 

of vote frauds typically prosecuted under the general lan 
U.S.C. $241; (2) it encompasses present 18 U.S.C. 7;;: 
bribery) ; and (3) i t  embraces in its general lungulc~e the obstruction 
of elections enalties of the Votin Rights Act of 1965, &? U.S.C. 
$ 19'73i(c). 80wever, it is not co 12 ned, as is $ 1973i c), to federal 
elections, but reaches all elections as do existing 18 U. A .C. 5s 24-11 and 
245(b) (1) (A). Pamgmph (d)  reaches subversion of the election 

rocess apart from impact on a particular voter's ballot, e.g., by 
Ballot box stuffing, tampering mith machines, corrupting election 
ofticials, suppressing a k n  tee ballots. Seo XTorking Papers, pp. 81.2-1-1. 

5 1532. Deprivation of Federal Benefits fo r  Political Purposes. 

A person is guilty of a Class A misdemeanor if he  intentionally 
withholds from or  deprives another o r  threatens to withhold from 
o r  deprive another of the benefit of any  federal program or  fed- 
erally-supported program, or a federal government contract, with 
intent to  interfere with, restrain, or  coerce any  person in the 
exercise of his right to vote for any candidate or  issue a t  any 
election, o r  in the exercise of any other political right. 

Comntent 
This section derives primarily from 18 U.S.C. $ 598, drawing some 

elements from 18 U.S.C. $5 595, 601, and 605. The older legislation, 
speaking in obsolete terms of ''work relief" appropriations, is pneral- 
ized to prohibit the withholdine or depriving of any federal benefit 
for the purpose of constraining tbe political freedom of the beneficiary 
thereof or otliers. See Working Papers, p. 815. 

§ 1533. Misuse of Personnel Authority for  Political Purposes. 

A federal public servant is guilty of a Class A misdemeanor if 
he discharges, promotes, or  degrades another federal public 
servant, or in any manner changes or  promises o r  threatens to 
change the official rank or compensation of another federal public 
servant, for  giving o r  withholding or neglecting to  make a con- 
tribution of money or  other thing of value for any  political 
purpose. 

Crn?ne?'t 
This section continues existing lam under 18 U.S.C. $ 606. The 

present maximum sentence of three yews' imprisonment falls between 
the misdemeiinor penalty proposed in the new Code for deterrent pur- 
poses and the longer masimum provided for Class C felonies with the 
goal of rehabilitation. Deterrent penalties seem appropriate and 
adequate for the offense defined here. See Working Papers, p. 818. 



$153-1. Political Contributions of Federal Public Servants. 

(1) Solicitation by Federal Public Servant. A federal public 
servant is guilty of a Class A misdemeanor if he solicits a contribu- 
tion for  any political purpose from another federal public servant, 
or if, in response to such a solicitation, he makes a political con- 
tribution to  another federal public servant. 

(2) Solicitation in  Federal Facility. Any person is guilty of a 
Cl'ass A misdemeanor if he  solicits or receives a political contribu- 
tion in a federal building or  facility. 

Comment 
This section carries forward esisting lam as expressed in 18 U.S.C. 

§$ 602, 603, and 607, dropping, however, the provision of 8 607 that 
ap ears to make i t  criminal for any federal employee to rolunteer a 
poetical contribution to any otller federnl employee or to a Sendor 
or C o i w s m a n .  It ~vould remain criminal to make such a contribution 
in response to a solicihtion. Tlio purpose here is to give the solicited 
employee a firm basis for resisling exactions. 

IVhile the prorisioils may reach the limits of desirability and eren 
constitutionalit,y in restricting political rights (see Ba ley v. Wash- 
ington ~ z c p .  110s~.  ~ k t . ,  55 c:~I. Rptr. 401, 421 P. 2 8 409 (1967) ; 
Fort v. Civil Service Comm'n, 38 Cnl. Rptr 6'25,392 P. 2d 355 (1964) ; 
cf.  United Public Workers v. NitcheZ, 330 U S .  75 (1917), i t  is nev- 
ertheless desirable to protect federnl public servants from political 
coercion. 

See TTorliing l'apers, pp. 818-19. 

1535. Troops a t  Polls. 

A public servant i s  guilty of a Class C felony if he orders, 
brings, keeps, o r  has under his authority or  control any  troops 
a t  any place where a general or special election o r  primary elec- 
tion is held, unless such force be necessary to  repel armed invasion 
or violent interference with the election process. 

Comment 
T l ~ s  section carries forward nncl modifies existing 18 U.S.C. § 592. 

I t  is designed to prevent intimidation of the electorate by the mere 
presence of armed forces at the polls. Although @ 1601,1511 (a)  and 
153l(d) of the proposed Code safeguard agmnst actual intimidation 
of 1-oters or interference with the conduct of an election, it was thought 
desirable to retain this longstanding specific s:lfeguard against mili- 
t ary presence nt the polls. Title 18 U.S.C. 8 593, concerning interference 
by armed forces in elections, has h e n  dropped in riew of the coverage 
of the sections referred to above. 

Vncler 18 U.S.C. $592, the only exception to the prohibition of n d i -  
tary forces a t  the polls is mhere "such force be necessary to repel armed 
enemies of the United States." It seems appropriate to permit use of 



troops also where neceswry to suplwrs~ violent intrrferencc with the 
election process; and this exception has been added. Another change 
from present. law is deletion of the prohibition on '.armed rnel!" a,t the 
polls sinre, taken literally, that provision would prohibit. s tat~onmg a 
policenx~n a t  an election site. Compare also $602 of the proposed Code, 
which provides :I defense for behiivior in execution of a public duty. 

See TYorlring Pxpem, pp. 817,819. 

$1541. Political Contributions by Agents of Foreign Principals. 

(1) Contributor. An agent of a foreign principal is guilty of a 
Class C felony if, directly or indirectly, in his capacity as such 
agent he knowingly makes a contribution o r  promises to  make a 
contribution, in connection with any  primary, special, o r  general 
election, o r  political convention or  caucus held to select candi- 
dates fo r  a n y  political office. 

(2) Recipient. A person is guilty of a Class C felony if he 
knowingly solicits, accepts or agrees to accept a n y  contribution 
prohibited by subsection (1). 

(3) Definitions. I n  this section : 
(a)  "foreign principal" has  the meaning prescribed in  22 

U.S.C. 5 611(b), but does not include a person who is  a citizen 
of the United States; 

(b) "agent of a foreign principal" means a person who acts 
as an  agent, represenlative. employee, or servant, or a person 
who acts  in any  other capacity a t  the order, request, or  under 
the direction or  control, of a foreign principal o r  of a person 
any  substantial portion of whose activities a r e  directly o r  in- 
directly supervised, directed, o r  controlled by a foreign 
principal. 

Comnumt 
This section carries forward 18 U.S.C. 5 613 which prohibits polit- 

ical contributions from foreign sources in order to  exclude the influence 
of iifo~x4gn money': on donwstic politics. Because of this purpose it is 
treated as :1 serious crime lo be included in the Code, rather than as a 
regulatory measure., like 18 U.S.C. 5s 608-11, which, it is recommended. 
should be transferred out of Title 18 to Title 2. XeTertheless the ef- 
fectireness of the existing I:LW and this section may be limited in view 
of: ( I )  the exclusion of Smcrican citizens, who may be living abroad 
arid operating in fact for foreign commercial or  gover~mental inte- 
rests; (2) the general problem of proving an agency. which makes en- 
forcement more dillicult: (3) the problem of identification of "for- 
eigners'' in relation t~ expwirlitures by transnational enterprises, e.g., 



an American holding company or individual controlling a foreign 
corpomte enterprise, an American subsidiary of a foreign parent. 

The limited effectiveness of a total exclusion provision suggests that 
a provision imposing x~gistration and ctisclosure requirements might 
be referable, m whch  case this section would be eliminated entirely. 

gee TVorking Papers, pp. 820-21. 

PROTECTION O F  LEGITIMATE LABOR ACTIVITIES 

8 1551. Strikebreaking. 

(1) Offense. A person is guilty of a Class A misdemeanor if he 
intentionally, by force or  threat of force, obstructs o r  interferes 
with: 

( a )  peaceful picketing by employees during a n y  labor con- 
troversy affecting wages, hours, or conditions of labor; o r  

(b)  the exercise by employees of any of the rights of self- 
organization o r  collective bargaining. 

(2) Jurisdiction. There is federal jurisdiction over a n  offense 
defined in this section under paragraphs (a) or  (h) of section 201. 

Comment 
This provision would in~or~orate ' in to  the proposed Code 18 U.S.C. 

§ 1231, which proscribes the tritnsportntion in interstate or foreign 
commerce of persons employed as strikebreakers, but explicitly exempts 
common carriers. By separnting out the jurisdictional aspect of the 
crime, interstate transportation, the sction prorides a clear statement 
of the requisite misbehavior. It is strikebreaking, not mere transporta- 
tion or employment. that is prohibited. Howel-er, except as i t  would 
apply to federal enclaves, the jurisdictional reach of the statute vould 
not be extended. Federal jurisdiction would exist only where move- 
ment of persons across state lines is involved ( §  201(h) ). 

The utility of this stntnte in labor situations may be somewhttt 
attenunted today because of the operation of the National L ~ b o r  Rrln- 
tions Act against unfair lrtbor practices. The striliebwking.provision 
map uscfullr remain in the proposed Code, however, since it imposes 
direct criminal liability for x-iolence and reaches outsiders t q i n g  to 
interfere with the collective bargaining process. By rirtue of the juris- 
dictional b'piggyba&'' provision (5 201 (b) ) , offenses such as murder 
and nss~ult  in the course of the conduct prohibited by this section vill 
be subject to prosecution ns such. Accordingly, as between C l w  C 
felony and Class A misdemeanor grading, the latter has been chosen. 
The present penalty of u p  to  two years is closer to that in any event. 

An issue raised by this section is whether it should further be used 
as a basis for extension of federal criminal stnctions to all intentional 
disruption of any peaceful picketing activity or, indeed, to riolent 
disruption of any exercise of First Amendment rights. See comment to 
5 1515, supra. 



ISTERCEPTION O F  PRIVATE C03IJIUSICATIONS 

5 1561. Interception of Wire or Oral Communications. 

(1) Offense. A person is  guilty of a Class C felony if he: 
(a) intentionally intercepts any wire o r  oral  communication 

by use of any  electronic, mechanical, o r  other device; or  
(b) intentionally discloses to any  other person or  intention- 

al ly uses the contents of any wire o r  oral communication, 
knowing that  the information was obtained through the inter- 
ception of a wire or  oral communication 

(2) Defenses. It is  a defense to a prosecution under this section 
that:  

(a) the actor was authorized to intercept, disclose o r  use, as 
the case may be, the  wire or oral communication under [I8 
U.S.C. $5 2516-19. %11(2) (a) & (b)]  ; 

(b) the  actor was (i) a person acting under color of law to  
intercept a wire o r  oral communication and (ii) he wa$ a party 
to the communication or  one of the parties to the communica- 
tion had given prior consent to such interception; 

(c) (i) the actor was a party to the communication or one of 
the parties to the communication had given prior consent to  
such interception and (ii) such communication was not in- 
tercepted for the purpose of committing a crime or  other un- 
lawful harm ; o r  

(d) the provisions of [18 U.S.C. § 2511(3)] apply. 
(3) Jurisdiction. There is federal jurisdiction over an offense 

defined in this section under paragraphs (a), (c), (e), ( f )  or  (g) 
of section 201. 

Comntent 
This section and 85 1569 and 1563 substantially re-enact 18 U.S.C. 
2510-12, enacted June 19, 1968, insofar as these provisions define 

crimes of wiretapping and enresclropping; but changes have been 
made to integrate the esisting crimin:d provisions into the proposed 
Code. The section thus deletes present explicit covernge in 13 U.S.C. 
$$2511 and 2518 of attempts to commit the proscribed acts, and of 
procurement of others to conunit such acts. Such conduct will be cov- 
ered by the general attempt and solicitation provisions ($8 101, 1003). 
The stated defenses in subsection (2)  correspond to exceptions in cur- 
rent lm. The bracketed references in subsection (2) ( a )  are to pro- 
visions dealing with procedure for obtaining a judicial order for wire- 
tapping or eavesdropping and excepting certain communications 
personnel, e.g., switchb0:wd opemtors. Those provisions mill have dif- 
ferent. section numbers, whether they are rebained in the new Title 18 
or are transferred to Titlo 47, which regulates telecomunications. 

Subsection (2) (d)  makes it clear that the national security ezcep- 



tion (in present 18 U.S.C. 8 2511 (3)  ) is to be retained in the new Title 
18 and to be treated as s defense. 

The present provisions also "willful" interception and dis- 
closure of wire or oral c o ~ u n i c a t i o n s .  In terms of the culpability 
definition of the proposed Code, tho section proscribes &ttentiond or 
knowing misconduct. "Willful" under the Code would include reckless 
interceptions, which (10 not warrant felony treatment. The present 
statutes also proscribe disclosure of information ~11ere  the actor "has 
reason to know" such information was obtained by unlawful wire- 
tapping or ea\-esdroppina, or possessing or adrertising equipment one 
"has reason to know ' may be used for illicit wiretapping or earesdrop- 
ping purposes. In tcrnls of the Code's culpability provisions, this 
could be translated into acts "in reckless disregard" of the ~ ~ q ~ ? i s i t e  
facts. 'l'he section, however, ret:tins the higher standard of culpabihty- 
knowing or intentional misconduct-since felony sanctions are 
imposed. 

The offenses defined in this section and 8 156.2 are presently felonies, 
and the section retains felony liability for unlawful acts of eavesdrop- 
ping, wiretapping, and manufacture ?nd possession of. \rirctapping 
and earesdropping equipment. Advert~smg of -i+etappmg or eares- 
dropping equipment is. however, graded a s  a misdemeanor in 5 1562, 
since such conduct neither causes tho harm that the other conduct 
does nor evinces dangerousness on the part of the offender. The 
deterrent i.nluc of a misdemeanor penalty should be sufficient. 

$1562. Traffic in Intercepting Devices. 
(1) Manufacture, Distribution, or Possession. A person is 

guilty of a Class C felony if he manufactures, assembles, pos- 
sesses, transports or sells a n  electronic, mechanical, or  other de- 
vice, knowing that  the design of such device renders i t  primarily 
useful for the purpose of the surreptitious interception of wire 
o r  oral comn~unications. 

(2) Adrertising. A person is guilty of a Class A misdemeanor 
if he places in a newspaper, magazine, handbill, o r  other publica- 
tion an  advertisement of an electronic, mechanical, or other de- 
vice, knowing tha t  the design of such device renders i t  primarily 
useful for surreptitious interception of wire o r  oral communica- 
tions, or knowing that  such advertisement promotes the use of 
such device fo r  surreptitious interception of wire or oral 
communications. 

(3) Defenses. I t  i s  a defense to a prosecution under this sec- 
tion tha t  the actor was: 

(a) a n  officer, agent, or employee of, o r  a person under con- 
tract  with, a communications common carrier, acting within 
the normal course of the business of the communications com- 
mon carrier ; o r  



(b) a public servant acting in the course of his official duties 
o r  a person acting within the scope of a government contract 
made by a person acting in the course of his official duties. 

(4) Jurisdiction. There is federal jurisdiction over a n  offense 
defined in this section under paragraphs (a), (e), ( g )  o r  ( j )  of 
section 201. 

Cornmen t 
See comment to 5 1561, mpa. The defenses in subsection (3) are 

,substantially a re-enactment of the exemptions in the esistin statute. 
Since there are no regulatory provisions with regard to trakcking in 
eavesdropping devices, the scope of legitimate a c t i ~ t p  xi11 depend 
upon what is the "normnl course of the business" of the communica- 
tions carrier and what constitutes "official duties:' of a federal or state 
public servant. Cf. $602, under ~ h i c h  conduct is justified because 
required or autlmrized by lam. 

5 1563. Definitions for Sections 1561 to  1563. 

I n  sections 1561 to 1563 : 
(a) "wire communication" means any communication made 

in whole o r  in part  through the use of facilities for the trans- 
mission of communications by the aid of wire, cable, o r  other 
like connection between the point of origin and the point of 
reception furnished o r  operated by any person engaged as  a 
common carrier in providing or  operating such facilities for 
the transmission of interstate or  foreign communications; 

(b) "oral communication" means any oral communication 
uttered by a person exhibiting an expectation that  such com- 
munication is not subject to interception under circumstances 
justifying such expectation; 

(c) "intercept" means the aural  acquisition of the contents 
of any  wire or  oral con~mnnication through the use of an eiec- 
tronic, mechanical, or  other device; 

(d) "electronic, mechanical, or other device" means any de- 
vice or  apparatus which can be used to intercept a wire or  oral 
communication other than: 

(i) any telephone o r  telegraph instrument, equipment or  
facility, o r  any component thereof, (A) furnished to the 
subscriber or  user by a communications common carrier 
in the ordinary course of i ts  business and being used by 
the subscriber or  user in the ordinary course of its business; 
o r  (B) being used by a communications common carrier in 
the ordinary course of i t s  business, o r  by a n  investigative 
or law enforcement officer in the ordinary course of his 
Zuties: 



(ii) a hearing aid or  similar device being used to correct 
subnormal hearing to not better than normal; 

(e) "contents," when used with respect to  any  wire o r  oral 
communication, includes a n y  information concerning the 
identity of the parties to such communication or  the  existence, 
substance, purport, or  meaning of tha t  communication; 

( f )  "communications common carrier" shall have the mean- 
ing prescribed f o r  the term "common carrier" by 47 U.S.C. 
5 153(h). 

Commzent 
See coninlent to 5 1661, eupra. An alternative would be to leave the 

definitions with the regulatory law and incorporate them hen? by  
reference. 

8 1564. Interception of Correspondence. 

(1) Offense. A person is  guilty of a Class A misdemeanor if, 
knowing tha t  a letter, postal card, o r  other written private cor- 
respondence has  not yet  been delivered to  the person t o  whom i t  
is directed, and knowing tha t  he does not have the consent of the 
sender or  receiver of the correspondence, he: 

(a)  damages or  destroys the correspondence, with intent to 
prevent i t s  delivery; 

(b) opens o r  reads  sealed correspondence, with intent to dis- 
cover i ts  contents; o r  

(c) knowing tha t  sealed correspondence has  been opened 
or  read in ~ i o l a t i o n  of paragraph (b), intentionally divulges i ts  
contents, in whole or  in part, or a summary of any  portion 
thereof. 

(2) Jurisdiction. There is federal jurisdiction over a n  offense 
defined in this  section under paragraphs (a), (c), (e) o r  ( f )  of 
section 201. 

Comment 
This section substantially re-enacts 18 U.S.C. $1703. proscribing 

intentional obstr~~ction of correspondence. The test here somewhat 
expands the present offense by  including a prohibition against dis- 
closure of the contents of :L scaled comnlunication ~ f t e r  i t  has I>ccn 
opened. 'I'llis parallels the prohibition in 15Gl ( l )  ( b )  against dis- 
closure of information obtninrd by wiretapping or eavesdropping. 
Other provisions of the proposed Code deal with nspects of the prcscnt 
statute mhich are not within the concept of invasioli of privacy. Thus 
the thcft prorisions corer taking of both lettrrs and packages. for 
which n felon- penalty is genrrally provided ( a  1735). and the crirn- 
inn1 mischief pro~isions ( 8  1705) corer damage to packages. The Fen- 



era1 justification for execution of public duty ($ 602) will make esecu- 
tion of, for example, a search warrant a defeim. 

The offense defined in this section is n felony under esistiriv l u ~ .  
Grading it as a Class A misdemeanor? while interception of ingrma- 
tion obtained by electronic eavesdropping remains a felony, reflects 
tho view that the persons comn~itting the latter nre likelr to Ix more 
professional and to constitute a grentcr men:lcc. not only because h e i r  
conduct is premeditated but also because the ilirasion of prii-ncy they 
cause is unexpected and alr~lost impossible to punrcl ~gninst .  

The existing statute is limited to letters in the Cnited States mails. 
Section 1564 expands coverage to nll prirnte correspondr~ice. See S.Y. 
Penal Law § 250.25. 



Chapter 16. Offenses InvoIving Danger To The Person 

3 1601. Murder. 

A person is guilty of murder, a Class A felony, if he: 
( a )  intentionally or knowingly causes the death of another 

human being: 
(b) causes the  death of another human being under circum- 

stances manifesting extreme indifference to the  value of human 
life : o r  

(c) acting either alone or  with one or more other persons, 
commits o r  at tempts to commit treason, offenses defined in 
sections 1102 or  1103, espionage, sabotage, robbery, burglary, 
kidnapping, felonious restraint, arson. rape, aggravated in- 
voluntary sodomy, o r  escape and, in the course of and in 
furtherance of such crime o r  of immediate flight therefrom, he, 
or  another participant, if there be any, causes the  death of a 
person other than one of the participants; except that  in any 
prosecution under this paragraph in which the defendant was 
not the only participant in the underlying crime, it is a n  affirm- 
ative defense that  the defendant: 

(i) did not commit the homicidal act  or  in a n y  way solicit, 
command, induce, procure, counsel o r  aid the commission 
thereof: and 
(ii) was not armed with a firearm, destructive device, 
dangerous weapon or  other weapon which under the circum- 
stances indicated a readiness to inflict serious bodily 
in jury: and  

(iii) reasonably believed that  no other participant was 
armed with such a weapon; and 

(iv) reasonably believed that no other participant in- 
tended to  engage in conduct Iikely to result in death or 
serious bodily injury. 

Paragraphs (a)  and (b) shall be inapplicable in the circumstances 
covered by paragraph (b) of section 1602. 

This section provides for only n single ~ ~ R E S  of murder. rrplnring 
the definition in 18 U.S.C. 8 1111. The degree system. originally nn 
importnnt nnd useful method of discriminating between cnpitnl nnd 
noncapital murder, has broken clown wit.h the decline of capital pun- 



ishment and the blurring of the distinction between the terms "delib- 
erate and premwlitated" and "intent.iona13. As respects the mihility 
of life imprisonment or capital punishment for some murders, see 
Chapter 36. Under the principal text presented in Chapter 36 the 
judge mould be authorized to impose life imprisonment rather t h 1 ~ 1  
Class A felony sanctions if he determines a t  the sentencir!g stage that 
the killing was intentional. If  capital punishment is retamed, as O U ~  
lined in I'rovisional Chapter 36, it is contemplated that a d e g ~ ~  S ~ S -  
ten1 involving cliscriminntions made by the jury a t  the tna l  stage 
would be a prerequisite. 

Paragraph (b),  designed to corer generally all sorts of extreme 
recklessness of life, includes also thc case often referred to as 'Ltmns- 
ferred intent"; i.e., whe~r, defendant intends to kill A hut causes the 
death of B. Proof of intent to kill is sufficient manifestdon of "cs- 
treme indifference to the value of human life". If  distinct and explicit 
reference to this class of uses is deemed desirable, this might be done 
in n separate p:irrlg~xph. Cf. 18 V.S.C. fj 1111 (a). 

l'nngraph (c), derived from 5 125.535 of thc recently onactecl New 
Tork Penal Law, sets forth the felony-murder law. TTncler the tradi- 
tional felony-murder doctrine, which semes to  u p ~ a d e  certain crim- 
inal killings that would normally be, at most, ma1lsfaughter (as where 
defendant did not, intend death or knowingly risk p v o  harm), a 
purely accident:d death becomes mlirder if ~t occurs In the course of 
robbery or some other violent felony. Par,agrapli (c) would ame1ior:tte 
the harshness involved in applying the old rule to the person viho is not 
homicidal, but would place a heai-y burden on the defendant to estab- 
lish his lack of cu1p:~bilit.y in that regard. A n  accom lice involved in 
a felony in which s death has been caused woul 14' escape murder 
liability only by establishing the several conjunctiro elements. The 
felonies to which the provision applies are specified: and liability for 
a death not. directly cai~sed by a artkipant to a nonparticipant in the 
crime is excluded. The standar 6 s to be consicle~d may be easier to 
con~prohond and weigh t h m  an alternat.ive test which would make 
in\-011-ernent in a felony presumptive evidence of extreme indifference 
to the value of human life, under paragraph (b). Cf. Study Draft 
4 1601 (b) (Alternatim A).  

Kote that under 6 109 of this Code 'Lhumlan being" means a person 
who has been born and is alive. The Code therefore adopts the cornrnon- 
lam rule that there is no homicide unless the deceased had been born 
alive. 

Fw S 1609 for. f~clernl jurisdiction. 
See Working Papers, pp. 13943,431, 8.7447. 

8 1602. Manslaughter 

A person is guilty of manslaughter, a Class B felony, if he: 
( a )  recklessly causes the death of another human being; or  
(b) causes the death of another human being under cir- 

cumstances which would be murder, except tha t  he causes the 
death under the influence of extreme emotional disturbance for 



which there is  reasonable excuse. The reasonableness of the 
excuse shall be determined from the viewpoint of a person 
in his situation under the circumstances as he believes them 
to be. An emotional disturbance is excusable, within the mean- 
ing of this paragraph, if i t  is  occasioned by a n y  provocation, 
event or  situation f o r  which the offender was not culpably 
responsible. 

Comment 
Three principal innovations in the definition of mnnslaugliter in 

18 U.S.C. d 11 19 are made by this section : 
(1) As to "voluntary mnnslnu~hter," the scope of admissible "prov- 

ocation" is broadened to inclucpe anything that excusably leads to 
"extreme eliiotional disturbance.?' For exanlple. taunts or seduction 
of female re1;itives might sufiice. But extreme emotional disturbance 
will not reduce murder to ~nanslau~hter  if the actor has culpably 
brought about his o-m mental disturbance, such as by involving 
himself in n crime, or if the excuse is not reasonable, such as where 
politic*nl events provoke a n  ass:&nat.ion. Cf. 3601(2) ( f )  and +.L.I. 
Model Penal Code 6 210.3(1) for nlternntlvc formulations desgned 
to esclucle abcrr:lnt escuses. 

(2)  The esistinc federal offense of " i n r o l u n t a ~  manslanrhter" 
is, in the proposed Code. divided into two categories. One. in-iolv- 
ing "recklessness." is pnnish~blc equally with volnntar~ manslaugh- 
ter; but proof that the defendiint was aware that he was unjiistlfi- 
ably riskmg life or limb is required. Tile other cntegory, designated 
"n~gligent hornicicle" under 1603, infm, carries a lower (but still 
severe) penalty and proof of criminal nc,oligence only is required. 
See S 302 for definitions of recltlessness m d  negligence. 

(3) Provisions of rvisting l a w  designating as manslaughter any 
killing "in the con~nii=sioll of a n  unlawful act" are deleted. They 
amount to an nrl~itmry ;tnd ~intlesirable "nlisdemeanor-manslangh- 
tpr" anillope to t l ~ e  "felo~~y-mil rder" rule, and do not accurately 
ilrscrilw existing law as enforced by the courts. 

See I609 for frc1er:tl juri.;(I iction. 
See Torking Papew pp. 125-2?,-431,82?-99. 

$l(iO3. Negligent Homicide. 

A person is  guilty of a Class C felony if he negligently causes 
the death of another human being. 

Comment 
This w t i o n  and paragraph (a) of 8 1602 corer the concl~~ct em- 

hrnccrl i n  18 T7.S.C. $1119 under the phrase L L w i t h o ~ ~ t  due cnution 
ant1 circunlspcction.~' Thnt, li~ngun,rre, however, misleadingly s u g p t s  
that. the standard for criminnl liabilit. is t,he same as for tort liability. 
Under the definit,ion of "negligently" in 302 of the proposed Code, a 
person dl be guilty of ne ligent homicide only if he &%uses the death 
of another "in unreasonab 7 c elisrcgard of a substantial likelihood of 



the existence of the relevant facts or risks, such disregard iuoolring n 
gross deviation from acceptable slnndnrds of conduct.'' A person acts 
b*recklessly," on the other hand, if he acts "in conscious and unjusti- 
fiable disregard . . . ." See Worliil~g Papers, pp. 125-2SFi, 431, 829-30. 

3 1609. Federal Jurisdiction Over Homicide Offenses. 

There is  federal jurisdiction over an  offense defined in sec- 
tions 1601 to  1603 under paragraphs (a), (b), (c) or  (I) of section 
201. 

Comment 
At present there is federal honiicide jurisdiction over killings on 

federal enclaves (18 U.S.C. $5 1111-1118) ; killing of specified fed- 
eral otlicers or employees in the course of their (hties (18 1T.S.C. $1114) 
or of the President or his successors (18 U.S.C. 5 1751) : and killing 
in the commission of certain federal crimes, such as bank robber;r (18 
U.S.C. $2113) and civil rights offenses (18 U.S.C. $245). Fnder 8 1609 
federal homicide jurisdiction is expanded to cover the killing of any 
fccleral officer or employee in the course of his duties and to homicides 
occurring in the course of committing any federal crime defined in 
this Code, e.g., post office robbery, obstruction of jrrstice through in- 
timidation of federal jurors and witnesses. Although cases can be 
imagined where it would be nnnecessaly and inad~issble for the fed- 
ern1 government to inter\rene, e-g., d i e r e  a jealous wife of a federal 
employee kills her husband i11 his office: pro-rision must be made for 
the more likely situation where attack on an official in the course of 
his duties is related to his work. See 5 207, which defines the policy 
against invoking federal jurisdiction, absent a genuine federal con- 
cern. See Working Papers, p. 832. 

ASSAULTS. LIFE ESDASGERIXG IZEHAPTOR A S D  T H R E A T S  

5 161 1. Simple Assaul t  

( I )  Offense. A person is guilty of a n  offense if he  : 
(a)  willfully causes bodily injury to another human being; 

or  
(b) negligently causes bodily injury to another human being 

by means of a firearm, destructive device or  other weapon 
the use of which against a human being is likely to  cause death 
or serious bodily injury. 

(2) Grading. Simple assault is a Class A misdemeanor, unless 
committed in a n  unarmed fight o r  scuffle entered into mutually, 
in which case it is a Class B misdemeanor. 

(3) Jurisdiction. There is federal jurisdiction over a n  offense 
defined in this section under paragraphs (a), (b), (c) or  ( I )  of 
section 201. 



Comment 

This section provides misdemeanor penalties for nonserious bodily 
attacks which are comnlitted upon federally protected persons-fed- 
era1 oficials or employees in the course of their duties or persons in 
federal e n c l a v e w r  ~ h i c h  are committed in the course of conmitting 
other federal crimes defined in the Code. Tho term "assault" is not 
presently defined by statute (see 18 U.S.C. 3s 111, 113), but has been 
giwn meaning by judicial interpretation. 

Classifying smple assaults as Class B misdemeanors if they occur 
in manned mutual combat encourages the disposition of such cases 
by a United State magistrate rather than a federal district court. An 
issue is whether the remaining simple assault offenses should be simi- 
1:rrly graded to facilitate trials of these petty offenses. 

Ske Working Papers, pp. 431,835-36. 

$1612. Aggravated Assault. 

(1) Offense. A person is guilty of a Class C felony if he : 
(a) willfully causes serious bodily injury to another human 

being ; 
(b) knowingly causes bodily injury to another human being 

with a dangerous weapon ok other meapon the possession of 
which under the circumstances indicates an intent or readi- 
ness to inflict serious bodily in jury ; 

(c) causes bodily injury to another human being while at- 
tempting to inflict serious bodily injury on any human being; 
or 

(d) fires a firearm or  hurls a destructive device against an- 
other human being. 

(2) Jurisdiction. There is federal jurisdiction over an  offense 
defined in this section under paragraphs (a), (b), (c) or ( I )  of 
section 201. 

Cmnmtent 
Under existing lam felonious assault is restricted to cases of maiming, 

assault with a dangerous weapon, and assault constituting an attempt 
to commit certain violent felonies (18 U.S.C. 113,114). Under this 
section an assault is aggravated if serious injury is -dlfull inflicted, 

f B if any injury is knomln ly inflicted by use of a meapon urn er circurn- 
st'mces indicating a rea iness to  inflict serious injury, or if n h m m  or 
destnict.ive device is used against another whether or  not injury is 
caused. 

Grading distinctions h e r  than those roposed might be made. For 
example, willful assaults could be g r a d e  1 at  the Class A nlisdeineanor 
level ~eservinp the Class C felonv penalty for assaults accompanied by 
an intent to cause serious injury. Indeed, intentional infliction of a 
crippling injury (i.e., an injury which creates a substantial and per- 
manent Inability to carry on normal bodily functions, such as blind- 



ness, substantial paralysis, or multiple alnpntntion) cnnld be graded 
a t  a higller felony level. A substantial body of opinion i n  the Commis- 
sion favors reclassifying such crippling injuries as Cl:~ss X I'clonies. 
and injuries under subsection (1) (a) as Clnss B felonies. Sw \\'orbing 
P :~pe~s ,  pp. 43l,S31i-36,10-104. 

3 1613. Reckless Endangerment. 

(1) Offense. A person is guilty of a n  offcnse if he creates a s u b  
stantial  risk of serious bodily injury or  death to another. The 
offense is a Class C felony if the circumstances manifest his ex- 
treme indifference to  the value of human life. Otherwise i t  is  a 
Class A misdemeanor. There is  risk within the meaning of this 
section if the potential for  harm e:.ists, whether or  not a par- 
ticular person's safety is actually jeopardized. 
(8) Jurisdiction. There is f c d e r d  jurisdiction over an o!Tense 

defined in this  section under paragraphs (a)  or  ( I )  of section 
201 or  when the offense is  committed in the course of committing 
or  in immediate flight from the commission of any  other offense 
over which federal jurisdiction exists. 

Alt l~o~igh existing federal lam penalizes some pnrticular forms of 
entla~igc~ring, e.g., tampering \:.it11 motnr cal.riers ( IS  1I.S.C. 5 33) ,  the 
Iwcscnt section is new in generalizing the oll'cnse. The opcr:itio~~ of 
dams, nuclear facilities, transportation facilities, etc. obviously affords 
mnny opportunities for recklessly endangering life in ci~*culnst:mces 
tha t  noulcl subject the actor to murder penalties if death resulteci. 
Tlle section will also cover reckless driving. This section has :i special 
"pig&$mck'! juriscliction which includes offenses outside this Code, 
unhke $201 (b),  which is limited to underlying offenses clefinccl in the 
Code. Thug this section mill apply when enclangerment occurs in the 
course of violation of penalized federal safety re nlations, e.g.. those 
relating to interstate shipment of fl,unm:tble fa rics. See \Vorl;ing 
Papers. 125-27,83647,880. 

% 

$1611. Terrorizing. 

(1) Offense. A person isguil ty of a Class C felony if he: 
( a )  threatens to commit any  crime of violence or  act  danger- 

ous to human life, or  
(b) falsely informs another that  a situation dangerous to 

human life or commission of a crime of violence is  imminent 
knowing tha t  the information is false, 

with intent to keep another human being in sustained fear for  
his or  another's safety o r  to cause evacuation of a building, place 



of assembly, o r  facility of public transportation, or  otherwise 
to cause serious disruption o r  public inconvenience, or  in reck- 
less disregard of the risk of causing such terror, disruption or 
inconvenience. 

(2) Jurisdiction. There is federal jurisdiction over a n  offense 
defined in this section under paragraphs (a), (b), (c), (e), (f)  or 
( I )  of section 201. 

Con~n~ent 

This section has a dual purpose: ( I )  it reaches, in one consolidated 
statute, efforts to terrorize n person by n threat serious enouah to cause 
sustained fear, for  es:i~nple, throngll mailed threats to ki&ap or  t o  
murder, presentlp proscribed in 18 U.S.C. $8 876-77; and (2) it ~.enches 
acts of public terrorism, such ns bomb scares, presently proscribed in 
18 U.S.C. $$35, S37(d). More remote threats, not intended to terrorize 
or disrupt. and not recklessly resulting in public disruption o r  in the 
crention of sustained fear in an individual, are dealt with as lesser 
crimes under $8 1617 and 1618. See Working Papers, pp. 670,837. 

$1615. Threats Against the President and Successors to the 
Presidency. 

A person is guilty of a Class C felony if he threatens to 
commit any crime of violence against the President of the United 
States, the President-elect, the Vice President or, if there is no 
Vice President, the officer next in  order of succession to  the office 
of President of the United States, the Vice President-elect, cr any 
person who is acting a s  President under the Constitution and ifiws 
of the United States: 

(a) by a communication addressed to or intended to come to  
the attention of such official or  hisstaff ; or  

(b) under any  circumstances in which the threat  i s  likely to  
be taken seriously a s  an  expression of settled purpose. 

"Threat" includes any knowingly false report tha t  such violence 
is threatened or imminent. "President-elect" and "Vice President- 
elect" have the meanings prescribed in section 219(c). 

C1omment 
Esistinp law, 1S U.S.C. Fj 871, penalizes, by up to five years' in1- 

prisonnrent, the making of tllrcnts against the President or  successors 
to the Presidency. Tlre Supreme Court hns recently ruled that,  in order 
to differentiate criin inal conduct f rorn privileged speech, the use of 
threatening Inngu:,gc aminst  the President must constitute a '.real': 
threat of physical violence. not just "political hyperbole.?' Watts v. 
United Stntrs. 39-4 t7.S. 705 (1969). Yet, even if the threat is not 
seriously meant, the President shonlcl be protected from "the detri- 
mentnl effect upon Presidential activity and movement that may re- 



sult simply from n threat upon the President's life." Roy r. United 
States, 416 F.2d 874,877 (9th Cir. 1969). 

The proposed statute seeks to protect the President from tllreats 
which. even if they turn out to be prankish or ineffectual. cannot be 
taken lightly. Many threats we nonserious, if foolish, efforts to es- 
press temporary anger. Someone seriously bent on assassination would 
not be likely to reveal himself prematurely by 0-i-ert threats. There- 
fore, drunken thrents or a n g q  political comments by persons clearly 
incn able under the circumstances of carrying out such thrents would 
not ! e criminal. But if the threat is sought to be communicated to 
the President or his entourage, or if it is followed by some overt act 
to carry i t  out, or if i t  is made under circumstnnces calculated to cause 
fear for the President among persons responsible for his mfety and 
to e ~ o k e  substantial counter-measures for the President's security, 
the threatener must clearly be dealt with ns a criminal offender. 

See Working P a p r s ,  p. 837. 

3 1616. Menacing. 

(1) Offense. A person is guilty of a Class A misdemeanor 
if he knowingly places or  attempts to place another human 
being in fea r  by menacing him with imminent serious bodily 
in jury. 

(2) Jurisdiction. There k federal jurisdiction over a n  offense 
defined in this section under paragraphs (a), (b), (c) or ( I )  of sec- 
tion 201. 

Comment 
The term "assault" having replaced the common law term "bat- 

t e r ~ ' ?  to denominate the offense of actual infliction of injury, the 
term .'menacing7' is employed to denominate certain aggressions fall- 
ing within traditional assault. H o ~ e v e r ,  the section is narrower than 
colnmon Ism assault since it is limited to menncing imminent serior~s 
bodily injury. Nevertheless an attempt to commit any bodily injury 
mill be an offense under the attempt ($1001) and simple assault 
(8  1611) prorisions. Conduct which might include menacing, e.g., <'in- 
ti'midxtion': and "thrent", is proscribed in  other sections, in some 
instances with more severe penalties See, for example, cia1 r yh t s  
offenses ($9 1601-02, 1511-15), robbery (5 1721), definition of re- 
strain" for kidnapping and related offenses (§ 1639(a) ). See Working 
Papers, p. 837. 

5 1617. Criminal Coercion. 

(1) Offense. A person is guilty of a Class A misdemeanor if, 
with intent to  compel another to engage in  o r  refrain from con- 
duct, he threatens to: 

(a)  commit any crime; 
(b) accuse anyone of a crime; 



(c) expose a secret or  publicize an  asserted fact, whether 
true or  false, tending to subject any person, living o r  de- 
ceased, to hatred, contempt or  ridicule, or  to  impair another's 
credit or  business repute; o r  

(d) take o r  withhold official action a s  a public servant, or  
cause a public servant to take o r  withhold official action. 

(2) Defense. It is an  aajirmative defense to  a prosecution under 
this section that  the actor believed, whether o r  not mistakenly: 
(a) that  the primary purpose of the threat mas to cause the other 
to conduct himself in his own best interests, o r  (b) tha t  a purpose 
of the threat  was to  cause the other to desist from misbehavior, 
engage in behavior from which he could not lawfully abstain, 
make good a wrong done by him, or refrain from taking any 
action or  responsibility fo r  which he was disqualified. 

(3) Jurisdiction. There is federal jurisdiction over an  offense 
defined in this section : 

(a) under paragraphs (a), (b), (c), (e) o r  ( I )  of section 201; 
(b) when the threat  is to  accuse anyone of a federal crime 

or  to commit a federal crime; o r  
(c) when the threat  in subsection ( l ) ( d )  involves federal 

official action. 

This provision is intended to consolidate 2nd replace existing 
"blnckmail" and coercive thrcat statutes (18 U.S.C. $8 872-77). Cer- 
tain f o r m  of coercion are coverccl by rape and extortion legislation. 
See $8 1G41, 1643. 1732. See n l s o  threatening public servants ( 8  1366), 
~x-itnesscs ( 8  1321), informants (S  1322). I n  view of the availability 
of felony penalties for snch categories of aggravated coercion, the 
bmic coercion section here is clnssified as a misdemeanor. 

Federal jurisdiction under subsection (3) parallels existing law, 
but is some~d~nt  enlarged to reach coercire threats to federal employ- 
ees not covered by proposed $1866? as well as threats by federal 
employees concerning their official duties for which there is jurisdic- 
tion under existing law. See, e.g., 18 U.S.C. 5 872. 

See Working Papers, pp. 589,592,8414'7, 1195. 

8 1618. Harassment. 

(1) Offense. A person is  guilty of a n  offense if, with intent to 
frighten or  harass another, he: 

(a) communicates in writing or by telephone a threat  to 
commit any  violent felony; 

(b) makes a telephone call anonymously o r  in  offensively 
coarse language; o r  



(c) makes repeated telephone calls, whether o r  not a con- 
versation ensues, with no purpose of legitimate com;riunication. 

(2) Grading. The offense is a Class A misdemeanor if i t  is 
under paragraph (a) of subsection (1). Otherwise i t  is a Class B 
misdemeanor. 

(3) Jurisdiction. There is a federal jurisdiction over a n  offense 
defined in this section under paragraphs (a) or  (e) of section 201. 

Cornmeq~t 
This provision su11stanti:dly re-enacts present 47 U.S.C. $223, con- 

cerning harassing telephone calls, md 18 U.S.C. $5 Si6-77, concern- 
ing the mailing of threats, to the extent that the threats are designed 
to harass or frighten but do not amount to more serious acts of ter- 
r o r i z i n ~  or coercion, corered by proposed $8 1614 and 1617, respec- 
tively. (xmding distinguishes between fear and annoyance. 

9 1619. Consent a s  a Defense. 

(1) When a Defense. When conduct is a n  offense because i t  
causes or  threatens bodily injury, consent to  such conduct or to 
the infliction of such injury by a l l  persons injured o r  threatened 
by the conduct is a defense if: 

(a) neither the in jnry  inflicted nor the injury threatened is 
such a s  to  jeopardize life or seriously impair health ; 

(b) the conduct and the injury a re  reasonably foreseeable 
hazards of joint participation in a lawful athletic contest or  
competitive sport ; or  

(c) the  conduct and the injury a re  reasonably foreseeable 
hazards of a n  occupation or  profession o r  of medical or sci- 
entific experimentation conducted by recognized methods, and 
the  persons subjected to such conduct o r  injury, hating been 
made aware of the risks involved, consent to the performance 
of the conduct or the infliction of the  injury. 

(2) Ineffective Consent. Assent does not constitute consent, 
within the meaning of this section, if: 

(a) it i s  given by a person who is legally incompetent to au- 
thorize the conduct charged to constitute the  offense and such 
incompetence is manifest or known to the actor;  

(b) i t  is given by a person who by reason of youth, mental 
disease or defect, or  intoxication is manifestly unable or  known 
by the actor to  be unable to make a reasonable judgment a s  to  
the nature o r  harmfulness of the conduct charged to constitute 
the offense ; o r  

(c) it is induced by force, duress or  deception. 



Comment 

O f t a  the etfect of consent is specified in the definition of an offense, 
r.g., rape, theft. Hut an espi~cit  collseilt provis~on for crimes of 
~~ssttult and endangerment is necessary because they are crimes of in- 
fliction of b o d i l ~  injury upon others, and even intentional infliction 
of i ~ l j u q  may be consented to, as in surgery. The defense pro- 
vided here serves to explicate matters which ~ o u l d ,  absent the statute, 
probably bo resolved by prosecutorial discretion. See Worlring Papers, 
pp. 849-52. 

KIDSAPPING AND REUTED OFFESSES 

$ 1631. Kidnapping. 

(1) Offense. A person is guilty of kidnapping if he abducts 
another or, having abducted another, continues to restrain him, 
with intent to do the following: 

(a)  hold him f o r  ransom or reward; 
(b) use him as a shield or  hostage; 
(c) hold him in a condition of involuntary servitude; 
(d)  terrorize him or  a third person ; 
(e) commit a felony or attempt to commit a felony; or 
( f )  interfere with the performance of any government or  

political function. 
(2) Grading. Kidnapping is  a Class A felony unless the actor 

voluntarily releases the  victim alive and in a safe place prior to 
trial, in which case it is a Class B felony. 

Comment 

The existing federal kidnapping statute (18 P.S.C. 5 1201) pro- 
hibits the taking of another person across state lines not only for the 
purpose of holdmg him for ransom and reward, the kind of conduct 
to which i t  originally was addressed, but for any purpose. I t  is gen- 
erally recognized as haring too broad a reach, pnrticularlp in light 
of the fact that the maximum penalty is life imprisonment. The pro- 
posed kidnapping provision, which requires both abduction (defined 
in  ff 1630) and a specified cririiinal purpose, embraces, only the most 
serious cases of m~lawfnl restraint. 

The policy of existing federal lam has been to make the highest 
penalty for kidnapping available when the victim has not been re- 
turned 'Lunharmed". This might encourage the kidnapper to kill the 
victim who has suffered a minor injury, or to hold him mt i l  he has 
recovered. Accordingly, the distinction betreen Class A and Class B 
felony grading adopted here is whether or not the -i-ictim was released 
%live in a safe place." However, if kidnapping is not. to be a capital 
offense (cf. Jackson v. UnitedStntes, 390 U.S. 570 (1968) ) , the distinc- 
tion may lose some of its significance for the kidnapper. I n  that event, 



a preferable grading distinction might be ~ h e t h c r  or not the kidnap- 
ping victim was returned without ha\-ing suffered serious bodily injury. 

A substantial body of opinion in the Commission favors a grab 
distinction between kiclnappinp of important government oficials, 
fccler:A state or foreign. and l&lnapping of others, in view of the 
vnlnerability of puhlic oEcials in the case of extortionate demands by 
political groups acting through violence. See Chapter 36 as to possibil- 
ity of life sentence or  capital p~~nishn~en t  as alternative to Class h 
sanctions in exceptional cases. I f  the Congress should adopt the death 
penalty. special consideration s1io11ld be given to so grading the offense 
that those l~olcling the I ictim mould be giren every incenti~e to release 
liim unharmed. 

See 8 1624 for fecleld jnrisdiction. 
See Working Papers, pp. 856-58,863-64,1#5,1200. 

1632. Felonious Restraint. 

A person is guilty of a Class C felony, if he: 
(a) knowingly abducts another; 
(b) knowingly restrains another under terrorizing circum- 

stances or under circumstances exposing him to risk of serious 
bodily in jury; or 

(c) restrains another with intent to hold him in a condition 
of involuntary servitude. 

Uncler this section and the definitions in 5 1639 a middle range of 
conduct bctween 1dn:xpping and unlawful imprisonment is covered 
and an appropriate penalty is provided. Paragraph (a) proscribes ab- 
duction absent the special culpability 1 isted in 1631 ; paragraph (b) 
s e r w  to upgrade tlle offense of simplc uinlamfnl impr~sonment when 
cnnmitted under terrorizing or endangering circumstances. Pnra- 
gmph (c) proscribes conduct presently covered by federal peonage 
and slavery erlnctments (18 U.S.C. $8 l5Sl-SS) . 

See 8 1634 for federal jurisdiction. 
See Tork ing  Papers, pp. 858-60,861. 

$1633. Unlawful Imprisonment. 

(1) Offense. A person is guilty of a Class A misdemeanor if 
he knowingly subjects another to unlawful restraint. 

(2) Defense. It is a defense to a prosecution under this sec- 
tion that the actor is a parent or person in equivalent relation to 
the person restrained and that the person restrained is a child 
less than eighteen years old. 



Comment 
The unlawful iniprisonment procision concerns restraints upon per- 

sons  here no f~lrther harm is inqosed or threatened. It would apply 
to ~noving persons across st:tte lines against their will, to restraints 
occurring on federal enclas-es :tnd to restraints on federal officials. See 

1624. To the estent sucli conduct inrolres interstate movement, it is 
presently covered b j  18 U.S.C. # 1201. 

The defense provided is essentially a jurisdictional limitation, in- 
tended to aroid federal intervention in child custody disputes. As sucli, 
it could, alternuti\-ely. be explicitly treated as a jurisdictional provi- 
sion, rather than as a substantire defense. I n  any event. it should be 
clear tll:it t h ~ s  1s by no 111e:~ls tlie sole clefak.e r l l  :l charge of unlnwful 
imprisonment,. "Unlawf~l '~ .  containd in the defhitio~i of '.restrnin" in 
5 1630 and repeated here for clarity, invokes the civil Ian- of legality 
of restraint, e.g., regarding parental privileges, citizen-arrests. Fur- 
ther, general defenses promded in the Code, e.9.. $605 (Use of Force 
by Persons wit11 Pnrentnl, Custodial or Similar Responsibilities), 
would be a\-ailable. 

See W o ~ k i n g  Papers. pp. 860-61. 

$163.4. Federal Jurisdiction Over Kidnapping and Related 
Offenses. 

(1) Generally. There is  federal jurisdiction over a n  offense de- 
fined in sections 1631 to 1633 under paragraphs (a), (b), (c), ( h )  or 
(I) of section 201, or when the victim is a member of the imme- 
diate family of: the President of the United States, the President- 
elect, the Vice President, or, if there is no Vice President, the 
officer nes t  in the order of succession to the office of President 
of the United States. the Vice President-elect, o r  a n y  person who 
is acting a s  President under the Constitution and  laws of the 
United States. "President-elect" and "Vice President-elect" have 
the meanings prescribed in section 2l9(c). 

(2) Involuntary Servitude. Federal jurisdiction over a n  of- 
fense defined in sections 1631(c) or  1632(c) extends to any such 
offense committed anywhere within the United Sta tes  o r  within 
the special maritime o r  territorial jurisdiction of the United 
States, a s  defined in section 210. 

Comment 

The present federal jurisdiction orer kidnapping and other crimes 
involving restraint upon persons taken across state lines (18 U.S.C. 

1201) ~ o u l d  be continued. I n  addition, there ~ o u l d  be jurisdiction 
where the offense inrolves a erson on a federal enclave or a federal 
official engaged in his o5cia P duties There mould also be corerage 
when the ladnapping occurs in the course of committing another 
federal offense, e.g., impersonating a federal official, or where i t  
comes within piracy jurisdiction. The protection of the federal lnms 



\-iol:ld be explicitly extended to members of the immediate family of the 
President 2nd his successors. Thcler the Thirteenth -bnenclrnent there 
is plenary federnl protection orer any acts in theunited States amount- 
ing to slaveholding; and subsection (2) makes this jurisdiction 
explicj t. 

A t  present, involvement of federal investigatory resources in kid- 
napping cases is triggered by a presumption that if a victim is not 
releasccl in 24 hours, state lines ham been crossed in the course of his 
abduction. It is recommended that there be a prorision in the procecl- 
urn1 part of the Code which woulcl obviate the need for such an arbi- 
tr:wy device by explicitly providing that federal investigative resources 
map be called upon a t  any time upon request of local authorities. Cf. 
Study Draft 1634(3). I n  cases where federal jurisdiction appears to 
exist-as wmhen a. federal official is kidnapped or state lines hare been 
crossed or the kidnapping is part of 'mother federal crime-federal 
investigative authorities may intervene without the request of local 
authont ies. 

See Working Papers, pp. 864-66. 

$1635. Usurping Control of Aircraft. 

(1) Offense. A person is  guilty of a Class A felony if, by force 
of threat  of force, he usurps control of an aircraft  in flight. 

(2) Jurisdiction. There is federal jurisdiction over a n  offense 
defined in this section nnder paragraphs (a), (b)  o r  (I) of section 
201. 

Comment 
This section carries forward the existing air piracy offense (49 

I'.S.(:. 9 lJi:! ( i ) ) . The fornlnlntion in the ensting stntut+"seiwre or 
esercise" of control "with wrongful intentv-has been encompassecl 
in this section by the term "usurps?', which has a legislative and judi- 
c id  history with respect to mutiny aboard n vessel (18 T7.S.C. 5 2193). 
Cf. s 1805 in the proposed Code. Jurisdiction provided for the offense 
in existing law-when the aircraft is within the s eci.al aircraft juris- 
diction of tho United States as defined in 49 U. 8 .C. $l301(32)-has 
been expressly carried forward as part of the definition of "special 
maritime and territorial jurisdiction of theUnited States" ($210 ( g )  ). 
h'ots that, by virtue of such gener-al incorporation of the Title 49 jnris- 
dictional provisions, a l l  offenses defhed m the proposed Code will be 
subject to federal prosecution when committed aboard such aircraft. 
This obviates the need for most of the special criminal provisions in 
Title 49 other than as provided in this section. See Working Papers, 
p. 858. 

5 1639. Definitions for Sections 1631 to  1639. 

I n  sections 1631 to 1639: 
(a)  "restrain" means to  restrict the movements of a person 

unlawfully and without consent, so as to  interfere substan- 



tially with his liberty by removing him from his place of resi- 
dence or  business, by moving him a substantial distance from 
one place to another, or  by confining him fo r  a substantial 
period. Restraint is "without consent" if i t  is accomplished by 
(i)  force, intimidation or  deception, or  (ii) a n y  means, in- 
cluding acquiescence of the victim, if he is a child less than 
fourteen years old or an  incompetent person, and if the parent, 
guardian or person or  institution responsible fo r  the  general 
supervision of his welfare has not acquiesced in the movement 
or confinement: 

(b) "abduct" means to restrain a person with intent to pre- 
vent his liberation by (i)  secreting or holding him in a place 
where he is  not likely to he found, or  (ii) endangering or  
threatening to  endanger the safety of any human being. 

Comment 

The concept of "restrnin t " is essentially one of unlawful imprison- 
ment. \\%en the element of hicling or endangering the rictim is 
added, "restraint" beconnes "abduction" which, r h e n  the abduction 
is for the purposes specified in $1631. constitutes ~ d n a p p i n g .  See 
Working Papers, 856-58, 862. 

5 16.11. Rape. 

(1 )  Offense. A male who has sexual intercourse n i t h  a female 
not his wife is guilty of rape if: 

(a)  he compels her to submit by force, or  by threat  of im- 
minent death, serious bodily injury, or  kidnapping, to be in- 
flicted on a n y  human being: 

(11) he has  substantially impaired her power to appraise or 
control her conduct by administering or  employing without 
her knowledge intoxicants or  other means with intent to pre- 
vent resistance ; o r  

(c) the  victim is less than ten years old. 
(2) Grading. Rape is  a Class A felony if in the  course of the 

offense the actor inflicts serious bodily injury upon the  victim, 
o r  if his conduct violates subsection ( l ) (c) ,  or if the  victim is  
not a voluntary companion of the actor and h a s  not previously 
permitted him sexual liberties. Otherwise rape is a Class B felony. 

Comment 
In adrliticm to plmwrihing forcible acts of rape acrnmplislwd by 

fnrw 01- t l~rwt of s~~.ioils harm, presentl~ cnr r~wl  bv 18 U.S.C. S 2031. 



thic wction explicitJv proscribes intercourse obtnined throupll the 
drugging of an unwitting rictiln and any sesual intercourse, whether 
or not forcefi~l, with R child under the age of ten. The age-level is 
intended to express the strong social conden~nation of intercourse with 
a pre-pubexent child, even nonforcefiilly, snch conduct being graded 
as equivalent to forcible rape. A n  issue is whether the age level is 
appropriate: should i t  be set at 12; or is the age of 10 proper. con- 
sidering the trend toward earlier onset of puberty and the variety of 
circumstances and attitudes towards such acts? Or should the require- 
ment be, for Class A felony treatment, that intercourse r i t h  the child 
was accoinplislled by threat, force, or intoxication ? 

The section introcluces into federal criminal Inw the important dis- 
tinction bet-ween ravislment by a stranger and the troublesome cate- 
gory of rape by "boyfriend". The latter category involves difficult 
issues regarding consent, the d e p .  of sexual contact permitted prior 
to actual intercourse, and therefore the lesser 'boutrage" by consum- 
mation. I'ntler subsection (2) such cab- although punishable a t  the 
very serious level of Class B felony, are excluded from the highest 
category of offense. See also bracketed 5 lM8 ( 5 ) .  Cf. A.L.I. blodel 
Penal Code 5 213.1. 

See $5 1648-50 for additional applicable provisions See Working 
Papers, pp. 86!l-70. 

§ 1642. Gross Sexual Imposition. 

A male who has sexual intercourse with a female not his wife 
is guilty of a Class C felony if: 

(a) he knows that she suffers from a mental disease or defect 
which renders her incapable of understanding the nature of 
her conduct ; 

(b)  he knows that she is unaware that a sexual act is being 
committed upon her, or knows that she submits because she 
mistakenly supposes that he is her husband; or 

(c) he compels her to submit by any threat that would 
render a female of reasonable firmness incapable of resisting. 

Comment 

This section deals n-ith nonforceful imposition on females, e.g., 
intercourse with mental incompetents, or by means of trick or  
duress. Some of these impositions might amount to "rape" under the 
common lam and, perhaps, under existing federal law (18 U.S.C. 
5 2031), but they do not warrant the highest felony penalties. since 
they involve less physical danger or psychic harm than does the be- 
havior covered by § 1641. 

Sen $$ 1CA8-50 for ac1ditiona.l applicable provisions. See Worlting 
Papers, pp. 870-71. 



5 1643. Aggravated Involuntary Sodomy. 

(1) Offense. A person who engages in deviate sexual inter- 
course with another, or  who causes another to engage in deviate 
sexual intercourse, is guilty of an offense if: 

(a)  he  compels the victim to submit by force o r  by threat  of 
imminent death, serious bodily injury, o r  kidnapping, to be 
inflicted on any human being; 

(b) he  has  substantially impaired the victim's power to 
appraise o r  control his o r  her conduct by administering o r  
employing without his or  her knowledge intoxicants o r  other 
means with intent to  prevent resistance; o r  

(c) the victim is less than ten years old. 
(2) Grading. The offense is a Class A felony if in  the  course 

of the offense the actor inflicts serious bodily in jury  upon the 
victim, or  if his conduct violates subsection (1) (c), o r  if the  victim 
is not a voluntary companion of the actor and has  not previously 
permitted him sexual liberties. Otherwise the  offense is a Class B 
felony. 

Comment 
Tllis provision is new to federal law. I t  is based on the piwnise 

that forcible acts of sodomy are aggressions as  dangerous or detestable 
as forcible acts of rape. The definition and grading of the crime thcre- 
fore parallel the rape provisions (§ 1641). See $5 1648-50 for addi- 
tioilal applicable prorisions. See W o r k i q  Papers, p. 8'71. 

5 1644. Involuntary Sodomy. 

A person who engages in deviate sexual intercourse with an- 
other, o r  who causes another to engage in deviate sexual inter- 
course, is guilty of a Class C felony if : 

(a)  he  knows tha t  the other person suffers f rom a mental 
disease o r  defect which renders him or  her  incapable of under- 
standing the  nature of his or  her conduct; 

(b) he  knows that  the other person is unaware tha t  a sexual 
act is being committed upon him or  her ;  o r  

(c) he compels the other person to submit by any threat  
that  would render a person of reasonable firmness incap- 
able of resisting. 

Corn men t 
This provision parallels 5 1C42. mhich deals -xith imposition on fe- 

males. See @1648-50 for adclitioi~lal applicable prorisions. See Work- 
ing Papers? p. 871. 



$1645. Corruption of Minors. 

(1) Offense. A male who has sexual intercourse with a female 
not his wife o r  any  person who engages in deviate sexual inter- 
course with another o r  causes another to engage in deviate sexual 
intercourse is  guilty of a n  offense if the other person is less than 
sixteen years old and the actor is  a t  least five years older than the 
other person. 

(2) Grading. The offense is a Class C felony, except when the 
actor i s  less than twenty-one years old, in which case it is a Class 
A misdemeanor. 

Comment 
This sect ion replaces the pre.c~nt "stntutorg rape" provision which 

proscribes intercourse (eren voluntay-) with girls less than 16 years 
old (18 U.S.C. 5 2032). It roscrlbes intercourse and sodomy 
b r  older persons with boys or gir f s less than 16, but does not criminalize 
semial espcrimentation among generntional peers. I t  is not an offense 
when the nctor is lcss than five years senior to the sexual partner. B fur- 
ther distinction in grading is n~ade between adult corrupters of .youth 
and younger offenders: a person over 21 who commits this cnme is 
guilty of a felony; if the offender is under 21 the crime is a mis- 
demeanor. I f  a ~oungster  is abducted by an adult for the purpose of 
sexual abuse, the crime is elevated to kidnapping ($1631 (1)  (e) ) : but 
that would not be the result in the cam of a younger offender, whose 
crime would remain a misdemeanor. 

See 5s 1648-50 for additional applicnble provisions. Note parti- 
cularly 5 16,48(4), which xovides a defense for conduct which is not 
criminal under the law o a s~ imunding  state. See Working Papers, 
pp. 871-72,1064. 

I 

5 1646. Sexual Abuse of Wards. 

A male who has  sexual intercourse with a female not his wife 
o r  any  person m-ho engages in deviate sexual intercourse with an- 
other or  causes another to engage in deviate sexual intercourse i s  
guilty of a Class A misdemeanor if: 

( a )  the other person is  in  official custody or  detained in a 
hospital, prison o r  other institution and the actor has  super- 
visory or disciplinary authority over the other person: or  

(b) the other person is  less than twenty-one years old and 
the actor is his or her parent, guardian or otherwise respon- 
sible for  general supervision of the other person's welfare. 

Comm~n t 
The need for definition of these sexual crimes for federal enclaves 

is discussed in the comment to 6 1647, i n f m  See 58 1648-50 for addi- 
tional applicable provisions. See Working Papers, p. 872. 



fj  1647. Sexual Assault. 

A person who knowingly has  sesual contact with another not 
his spouse, o r  causes such other to have sexual contact with him, 
is guilty of a Class B misdemeanor if: 

(a) h e  knows t h a t  the  contact is offensive to  the other 
person ; 

(b) he knows tha t  the other person suffers from a mental 
disease or  defect which renders him or her incapable of un- 
derstanding the nature of his or her conduct; 

(c) the other person is  less than ten years old; 
(d) he  has substantially impaired the other person's power 

to appraise o r  control his or  her conduct, by administering o r  
employing without the other's knowledge intoxicants or other 
means fo r  the purpose of preventing resistance; 

(e) the other person is  in official custody or detained in a 
hospital, prison or other institution and the  actor has  super- 
visory or  disciplinary authority over him o r  her;  

( f )  the other person is less than twenty-one years old and 
the actor is his or her parent, guardian or  otherwise respon- 
sible for  general supervision of the other person's welfare: or 
(g) the other person is  less than sixteen years old and t h e  

actor is not less than twenty-one years old. 

Comment 
This pro-rision on minor sexual offenses parallels the proposed 

felony provisions on sexual misconduct. invo lmg actual or attempteci 
intercourse, normal or deviate. There is some opinion that minor sex 
crimes should be left to state lam, assimilated for federal cnclares by 

! 209; but the great variety of state l a m  on sexual offenses. and the 
ifferences in penalties from one area to another seem to call for some 

consistency in definition of what constitutes criminal sexual mis- 
conduct in federal enclaves. 

See $$lM8-50 for additional applicable provisions. See Torking 
Papers, pp. 872-73. 

fj 1618. General Provisions for  Sections 1641 to 1647. 

(1) Mistake as to  Age. I n  sections 1641 to  1647: (a)  when the 
criminelity of conduct depends on a child's being below the  age 
of ten, i t  is no defense tha t  the  actor did not know the child's 
age, or reasonably believed the child to be older than ten;  (b) 
when criminality depends on the child's being below a critical 
age older than ten, it is a n  affirmative defense t h a t  the actor 
reasonably believed the  child to he of the critical age o r  above. 

(2) Spouse Relationships. I n  sections 1641 to 1647, when the  



definition of a n  offense excludes conduct with a spouse, the ex- 
clusion shall be deemed to  extend to  persons living as man and 
wife, regardless of the  legal s ta tus  of their relationship. The 
exclusion shall be inoperative a s  respects spouses living apar t  
under a decree of judicial separation. Where the  definition of a n  
offense excludes conduct with a spouse o r  conduct by a female, 
this shall not preclude conviction of a spouse o r  female a s  accom- 
plice in an offense which he or  she causes another person, not 
within the exclusion, to perform. 

(3) Prompt Complaint. No prosecution may be instituted or  
maintained under sections 1641 to 1647 unless the alleged offense 
was brought to  the  notice of public authority within three months 
of i t s  occurrence or, where the alleged victim was less than six- 
teen years old or  otherwise incompetent t o  make complaint, within 
three months af ter  a parent, guardian or  other competent person 
specifically interested in the victim, other than the alleged of- 
fender, learned of the offense. 

(4) State  Law. Sections 1645 to 1647 shall  not apply to  con- 
duct which is not criminal under the law of a s ta te  within which 
the conduct occurs. Inapplicability under this subsection is a 
defense. 
[ ( 5 )  Testimony of Complainants. No person shall be convicted 
of any  felony under sections 1641 to 1645 upon the uncorroborated 
testimony of the alleged victim. Corroboration may be circnm- 
stantial. I n  a prosecution before a jury  for  an offense under sec- 
tions 1641 to 1647, the jury shall be instructed to  evaluate t h e  testi- 
mony of a victim or  complaining witness with special care in view 
of the emotional involvement of the witness and the difficulty of 
determining the  t ru th  with respect to  alleged sexual activities 
carried out in private.] 

Conz m en t 
These provisions are designed to clnrify special problems of proof 

rh ich  arise in capes of spsl~al offenses. They are adapted from modern 
code revisions on this subject. Note, especiallv, that under subsection 
(1) n reasonable mistake that a ~esnal  partner is over 16, when ape is 
relevant, will escnlpnte the offender: mistake as to the age of a child 
under 10 cannot exculpate. Subsection (2), on spouse relationships, is 
designed to exculpate persons intentionally living in common-law rela- 
tionships from charges of "rape:" seduction by pretended mnrriage. 
however, is an offense under 5 164'2. 

A substantial body of opinion in the Commission favors deletion 
of subsection (3), requiring prompt complnint, on the gro~md that. 
it deals inflexibly n-ith a matter which should be dealt ~ i t l i  a t  trial as  a 
question of credibility. A substantid body of opinion in t<he Commis- 
slon favors addition of bracketed subsection (5) on the ground that 



ses cases are peculiarly susceptible to  false char . Consideration 
might also be given to ploading an a5rmative d e g s e  that the com- 
plamant was sesually pronliscnous where the charge is consensun1 
relations, ns under $ 1645 (corruption of minors). The contrary a r e -  
merlt to both of these suggestions is that they attempt to reduce an issue 
of credibility to a fixed rule. 

See \JTorkmg I'npers, pp. 873-7G. 

SlfX9. Definitions for  Sections 1641 to  1649. 

In sections 16-41 to  1649: 
(a) "sexual intercourse" occurs upon penetration, however, 

slight ; emission is not required ; 
(b) "deviate sexual intercourse" means sexual contact be- 

tween human beings who a re  not husband and wife consisting 
.of contact between the penis and the anus, the mouth and the 
penis, o r  the  mouth and the vulva, or  any form of sesual inter- 
course with a n  animal ; 

(c) "sexual contact" means any touching of the sexual or  
other intimate par ts  of the person for the purpose of arousing 
o r  gratifying sexual desire. 

C m n t  
This section serves drnfting convenience and int.roduces no signific- 

an t  novelty. 

3 1650. Federal Jurisdiction Over Offenses in Sections 1641 to 1647. 

There is federal jurisdiction over a n  offense defined in sections 
lGll to 1647 under paragraphs (a), (b) o r  ( I )  of section 201. 

Comment 
Jurisdiction over sex offenses exists when they are committed in fed- 

eral enclaves, in tho course of committing another federal crime de- 
fined in the Code, e.g.. r a p  in the course of a federal kidnapping, and 
on the high seas in n "piracy" setting. See Forking Papers, p. 876. 



Chapter 17. Offenses Against Property 

ARSON AND OTHER PROPERTT L)PSTRUCTIOS 

5 1701. Arson. 

(1) Offense. A person is guilty of arson, a Class B felony, if 
he s ta r t s  or  maintains a fire or causes a n  explosion with intent t o  
destroy an  entire o r  any substantial par t  of a building or  in- 
habited structure of another or a vital public facility. 

(2) Jurisdiction. There is federal jurisdiction over a n  offense 
defined in this section under paragraphs (a), (b), (d),  (e), (f), 
(h), (i) or  ( I )  of section 201 and, in addition, when the  offense is 
committed by means of an  explosive or  destructive device, under 
paragraph (g) of section 201 or if the building, inhabited struc- 
ture or  vital public facility is in whole o r  in pa r t  owned, possessed, 
or  used by o r  leased to, any institution or  organization receiving 
federal financial assistance. 

C m t n e n t  

In  defining the offense of arson ancl gracling it as a Class B felony, 
this section represents the view that intended destruction of the kinds of 
property listed in 8 1709 by fire or explosion evidences extraordinary 
dangerou.sness on the part of the perpetrator. W ~ i l e  human endan?:- 
ment is the principal concern, note that the section makes no espllcit 
distinction b:md upon the fact thnt lll~mans w e  present or absent at 
the time of the art, and, t.hat some kinds nf property are included, e-g., 
co~nmuni~~t ions  and radar inshllnt.ions and power substations, a t  
vhich humans may rarely be present. The policy thus expressed is that 
the difference between a w n  accompanied and arson unaccompanied by 
tho arareness, or consequences, of actual human occupation of the 
property is insu&cimt to warrant requiring proof as tn the awarenes 
or consequences in order to distinguish between the availability of 
Class R and Class C felony penalties. That  policy is  based on the riew 
that the means employed usually pose dnngers of conflagration, total 
destruction or irreparable damage7 human endangerment clue to fire- 
fighting efforts, or significmt pecuniary loss, h~unan inconvenience or 
suffering. 

state or Under the jurisdictional provisions the facilities of inter, 
foreign commerce, including nirplanes. ships, and trucks (now corered 
b~ 18 V.S.C. $5 32,33, 1992, 2275) will continue to be federally pro- 
tected. A n  issue is whether the federal jurisdiction over property de- 
strnction when goods movin,a in interstate rolnmerce happen to be 
involved, established in recent legislation, 15 U.S.C. 5 1281, should be 
conthned. Section 1701 continues such federal jurisdiction, which is 
similar to thnt long proricled under federal law when tho crime is 
theft. The jurisdiction provided for arson is somewhat Lroacler than 



that provided for criminal ~nischief ( 9  1505) in that paragraphs (e) 
(use of interstate facility) and (h) movement of person across state 
lines) of $201 are incorporated for t \ le former but not the latter. The 
policy of 18 U.S.C. $1852 (travel or transportation in aid of racketeer- 
ing enterprises) ,which lists arson anlong the relevant oifellses, is thus 
carried fornard. Tjle last clause of subsection ( 9 )  substantially carries 
forward the broad jurisdiction of nevi 18 U.S.C. k 8-1Q(f) and ( i ) ,  
enacted in t.he Organized Crime Control Act of 1970 (P.L. 91452). 
IYhen personal injury or de:lth resi~lts the arsonist can be prosecuted 
for homicide, by virtue of .'piggyback'' jurisdiction. Transporting an 
explosive in interstate commerce with intent to c o ~ m i t  arson will con- 
stitute an atternpt under this section and the attempt provision 
(8 1001). Seo Working Papers, pp. 431,444,878-79. 

3 1702. Endangering by Fire or Explosion. 

(1) Offense. A person is guilty of a n  offense if he  intentionally 
s tar ts  or  maintains a fire or  causes an  explosion and thereby 
recfrlessly : 

(a)  places another person in danger of death or  bodily 
in jury; 

(b) places a n  entire or  any substantial par t  of a building or 
inhabited structure of another or  a vital public facility in 
danger of destruction ; or  

(c) causes damage to  property of another constituting 
pecuniary loss in  excess of $5,000. 

(2) Grading. The offense is a Class B felony if the actor places 
another person in danger of death under circumstances manifest- 
ing an extreme indifference to  the value of human life. Otherwise 
it is a Class C felony. 

(3) Jurisdiction. There is  federal jurisdiction over a n  offense 
defined in this section under paragraphs (a), (b), (d), ( f )  or ( I )  
of section 201. 

Co~nment 
This section deals with 1.eck1ess use of fire and explosives, conduct 

rhich does not fall neatly within the traditional arson offense, of which 
intentional destruction is an element. This provision upgrades the 
general reckless endnn erment offense ($1613 in the homicide-assault 
Chapter) because of t % e special dangers posed by use of fire or es -  
plosives. See RTorking Papers, pp. 451,444, 879-81. 

$1503. Failure to Control o r  Report a Dangerous Fire. 

(1) Offense. A person who knows that  a fire which mas started 
or maintained, albeit lawfully, by him or with his assent, is endan- 
gering life o r  a substantial amount of property of another is 



guilty of a Class A misdemeanor if he willfully fails either to take 
reasonable measures to put out or control the fire when he can do 
so without substantial risk to himself, or  to give a prompt fire 
alarm. 

(2) Jurisdiction. There is  federal jurisdiction over a n  offense 
defined in this section under paragraphs (a) or  (d) of section 201. 

Comment 
This section extends existing lam, which protects federai forest land 

from enda erment by persons setting fires (18 U.S.C. Ej 1856), to 
apply to e3angerrnent of my public property or m y  property on 
federal enclaves. Consideration rras given to extending liability under 
this provision to persons responsible for the safekeeping of the prop- 
erty as well as to persons setting dangerous fires. T h ~ s    as rejeck1 on 
the ground that conviction of crme is Rn unnecessary and harsh sanc- 
ti011 for default. in employment responsibilities. See Torking Papers, 
pp. 116-1'i,431? 881-89. 

§ 1704. Release of Destructive Forces. 

(1) Causing Catastrophe. A person is  guilty of a Class B fel- 
ony if he intentionally causes a catastrophe by explosion, fire, 
flood, avalanche, collapse of building, release of poison, radio- 
active material, bacteria, virus, or other dangerous and difficult- 
to-confine force or  substance, and is guilty of a Class C felony if 
he does so willfully. 

(2) Riskinx Catastrophe. A person is guilty of a Class A mis- 
demeanor if he willfully creates a risk of catastrophe by fire, ex- 
plosives o r  other means listed in subsection (I), although no fire. 
explosion or  other destruction results. 

(3) Failing to  Prevent Catastrophe. A person who knowingly 
does an  act  which causes or  which he knows is likely to cause an 
explosion, fire, flood, avalanche, collapse of building, or release of 
poison. radioactive material, bacteria, virus o r  other dangerous 
and difficult-to-confine force or substance, o r  assents to  the doing 
of such act, is guilty of a Class-4 misdemeanor if he willfully fai!s 
to  take reasonable measures to prevent catastrophe. 

(4) Catastrophe Defined. Catastrophe means serious bodily in- 
jury to ten or  more people or  substantial damage to  ten or  more 
separate habitations or  structures, o r  property loss in excess of 
$500,000. 

(5) Jurisdiction. There is  federal jurisdiction over an  offense 
defined in this section under paragraphs (a), (b), (d), (e), (f), (h), 



(i) or  ( I )  of section 201, or when commission of the offense causes 
or  threatens damage to a n  area  in two or more states. 

Comment 
This new offense, n.liicli cnrries sulxtantial penalties, is proposed to 

de;d with wides~read clestruction or i n j u q  caused not only by fire or 
esplosion but a ! so by other d:mgerons and digcult-to-confine forces 
;iud substa~~ces. Cf. 18 lV.S.C'. 5 832. The prorisioii deals with ~ w k -  

risking :is well ;IS causing such a rlisaster: it thus includes 
reck I=1?' css conduct with respect to storaee or handlinp of higlily danger- 
ous m:lterials. See \\'orking Pallel%, pp. 431, 44-1. 4-42. 88.2-83, 886-67. 

§ 1705. Criminal Mischief. 

(1) Offense. A person is  guilty of a n  offense if he: 
(a)  willfully tampers with tangible property of another so 

a s  to endanger person or  property; 
(b)  willfully damages tangible property of another;  or 
(c) negligently damages tangible property of another by 

fire, explosives, o r  other dangerous means listed in section 
1704(1). 

(2) Grading. The offense is: 
(a) a Class C felony if the actor intentionally causes pecuni- 

a r y  loss in excess of $5,000 or  damages tangible property of 
another by means of a n  explosive o r  a destructive device; and 

(b) a Class A misdemeanor if the actor recklessly causes 
pecuniary loss in excess of $5,000 or  if the  actor intentionally 
causes pecuniary loss in excess of $500. 

Otherwise the offense is a Class B misdemeanor. 
(3) Jurisdiction. There is  federal jurisdiction over a n  offense 

defined in this section under paragraphs (a), (b), (d), (f), (i)  or  
( I )  of section 201, and, in addition, over the offense defined in sub- 
section (l)(b) of this section when it is committed by means of an  
esplosive or  destructive device, under paragraph (g) of section 
201 or if the tangible property is in whole o r  in part, owned, pos- 
sessed, o r  used by or  leased to, any  institution o r  organization 
receiving federal financial assistance. 

Comment 
This section is intended to provide ,z rational grading structure for 

the numerous property-damage and property-tampering provisions in 
esisting lnw which are consolidated in it. See, e.g., 18 U.S.C. R $  1361- 
61, 15 U.S.C. 5 1281. In some circumstances criminal mischief could 
result in higher penalties than are provided in this section; for rsnm- 
ple, if there is an intent,ion to kill or recklessness, the murder nnd 



manslaughter provisions of the Code would apply in case death 
resulted. 

Traditional jurisdiction is carried forward in subsection (3).  sup- 
~lemented by the expanded jurisdiction afforded by new 18 U.S.C. k ~ 4 4 ~ )  and ( i ) ,  recently enacted in the Organized Crime Control 
Act of 1970 (P.L. 91452). 

A scpar:~te provision, which would have graded as a Class B felony 
any use of dangerously destructive means in carrying out. a fraud, 
whrn other persons or property were endangered thereby, e.g., sinking 
R ship (c f .  18 U.S.C. 2272) or burning a building in an insurance 1 fraud, \\-as considered, ut is not proposed. Such matters are adequately 
corered by the Class B felony grading of any theft of more than 
$100,000 ( 5  1735), and by the provisions on :man, endangering by fire 
or esnlosion. and release of destructive forces in this Chapter. 

Sei Work& Palxrs, pp. 431,441,442,883-85. 
A 

3 1706. Tampering With or Damaging a Public Service. 

(1) Offense. A person is guilty of a n  offense if he causes a sub- 
stantial interruption o r  impairment of a public communication, 
transportation, supply of water, gas, power o r  other public service 
by: (a) tampering with or damaging the tangible property of 
another; (b) incapacitating an  operator of such service; o r  (c) 
negligently damaging the tangible property of another by fire, 
explosive o r  other dangerous means listed in section l704(1). 

(2) Grading. The offense is a Class C felony if the actor en- 
gages in the conduct intentionally, and a Class A misdemeanor if 
the actor engages in the conduct knowingly or  reclrlessly. Other- 
wise it i s  a Class B misdemeanor. 

(3) Jurisdiction. There is federal jurisdiction over a n  offense 
defined in this section under paragraphs (a), (b), (d), (f), (i) or  
( j )  of section 201. 

Comment 
This section covers interruption of public facilities not only when 

c:lused by damaging property, but nlso vhen caused by incapacitating 
the person in charge. Of. 18 U.S.C. 5 33. The assault provisions are not 
siifficient because they are graded according to the seriousness of the 
physical injury and because there is no jurisdictional base that public 
facilities R-ere thereby impaired. 

fj 1708. Consent a Defense to  Sections 1701 to  1706. 

Whenever in sections 1701 to 1706 it is a n  element of the offense 
tha t  the property is of another, it is a defense to  a prosecution 
under those sections tha t  the other has consented to the actor's 
conduct with respect to the property. 



Comment 
This section makes consent an &ue which t'lx defendant must. 

int.roduce into t,he case rather t,l~an one wlrich the prosecution must 
negate in every case in the first instance. 

3 1709 Definitions for  Sections 1701 to  1709. 

I n  sections 1701 to 1709 : 
(a)  "inhabited structure" means a structure or  vehicle: 

(i) where any  person lives or  carries on business or  other 
calling ; 

(ii) where people assemble f o r  purposes of business, gov- 
ernment, education, religion, entertainment or  public trans- 
portation ; o r  

(iii) which i s  used for  overnight accommodation of 
persons. 

Any such structure o r  vehicle is deemed to  be "inhabited" re- 
gardless of whether a person is actually present. If  a building 
or  structure is divided into separately inhabited units, any unit 
which is property of another constitutes an  inhabited structure 
of another ; 

(b) property is  that  "of another" if anyone other than the 
actor has  a possessory or  proprietary interest therein ; 

(c) "vital public facility" includes a facility maintained for 
use as a bridge (whether over land o r  water), dam, tunnel, 
wharf, communications or  radar installation, power station, 
or  space launching facility. 

Comment 
The definition of "inhabited structure:' in this section, applicable 

to the pro erty destruction procisions, differs from the "occupied 
struct,t~re" $efinit.ion a plicable to burglary and other criminal intyu- 
sion offenses (§ 1719) \ y including places of assembly; the definition 
here thus incorporates 18 U.S:C. 8 837, a property destruction provi- 
sion in tho area of civil rights. The definition of "vital public facility," 
which adds to the scope of federal property destruction offenses, has 
been left open-ended to permit judicial development of its meaning. 
See Working Papers, pp. 878-79. 

BURGLARY LVD OTHER CRIXISU IXTRUSION 

3 1711. Burglary. 

(1) Offense. A person is guilty of burglary if he willfully enters 
or surreptitiously remains in a building o r  occupied structure, or 
a separately secured or occupied portion thereof, when at the time 



the premises a r e  not open to the public and  the  actor i s  not li- 
censed, invited or  otherwise privileged to enter or  remain, a s  
the case may be, with intent to commit a crime therein. 

(2) Grading. Burglary is a Class B felony if: 
(a)  the offense is committed a t  night and is knowingly per- 

petrated in the dwelling of another; or  
(b) in effecting entry 'or while in the premises or  in im- 

mediate flight therefrom, the  actor inflicts o r  attempts to in- 
flict bodily in jury  or  physical restraint on another, or  menaces 
another with imminent serious bodily in jury, or  is armed with 
a firearm, destructive device o r  other weapon the  possession of 
which under the  circumstances indicates a n  intent or  readiness 
t o  inflict serious bodily injury. 

Otherwise burglary is a Class C felony. 
(3) Jurisdiction. There is federal jurisdiction over a n  offense 

defined in this section under paragraphs (a), (b), (d), (k), or  (I) 
of section 201. 

Comment 
Present federal law defines no eneral offense, even for federal k enclaves, which reflects the common aw burglary concept of "breaking 

and entering into n dwelling at night." Thus, on enclaves, the offense 
must be asimilated from state h w ,  n result which is undesirable in 
view of the wide varintio~is in state laws :~nd the extreme penalties 
provided in some of them. 

Existing federal bur lar type provisions are theft oriented, apply- 

'"7 . for example, t,o iufaw& entry into premises usedfor storage, or 
ve licles used for transport of property in i n t e ~ t a t e  commerce. 18 
U.S.C. 8 2l17. There would have k e n  little need for  such "burglarf' 
offenses if the traditional law of attempt had extended to conduct so 
far short of the intended theft as merely entering premises for the 
purpose of theft. Under this Code, :~ttempt law would clearly apply. 
since the tmlawful entry would constitute :L "substantial step.,' 6 
8 1001. Accordingly, burglary under 5 1711 hns been conhed  to entries 
into buildings and structures, where the danger of violent encounters 
with occupants aggravates the offense. -4Itllough entry into s t o r a p  
structures for goods mol-ing in interstate commerce ~ o u l d  not consti- 
tute the felony of burglary, such conduct would be a criminal trespass 
( 5  1i12), as well as an attempted theft of an interstate shipment of 
goods (sS1732, 1735) or the offense of bre~tkmg into or concealing 
onesclf in a ~eh ic le  (8 1713). 

As in the common law the crima intended to  be comnlitted is not 
specified. This avoids the necessity of proving the precise crime in- 
tended-theft, rape, robbery, kidnapping-by a person who criminally 
enters premises when people are likely to be encountered. I n  addition 
unlawful intrusion in itself engenders fear. Of course, the crime 
intended to be comn~itted does not include unlawful entry or presence 
crimes. such as criminal trespass or stowing away. 

See Working Papers, pp. 897-900. 
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§ 1712. Criminal Trespass. 

(1) Dwelling; Highly Secured Premises. A person is guilty of 
a Class A misdemeanor if, knowing that  he is not licensed or  priv- 
ileged to do so, he enters o r  remains in a dwelling o r  in highly 
secured premises. 

(2) Building; Structure;  Enclosed Premises. A person is 
guilty of a Class B misdemeanor if, knowing tha t  he  is not licensed 
o r  privileged to  do so, he: 

(a) enters or  remains in any building, occupied structure or  
storage structure, o r  separately secured o r  occupied portion 
thereof; o r  

(b) enters o r  remains in any  place so enclosed a s  manifestly 
to exclude intruders. 

(3) Any Premises. A person is guilty of a n  infraction if, know- 
ing that he is not licensed o r  privileged to do so, he  enters o r  re- 
mains in any place as to  which notice against trespass is given by 
actual communication t o  the actor by the person in charge of the 
premises o r  other authorized person or  by posting in a manner rea- 
sonably likely to  come t o  the  attention of intruders. 
(1) Defenses. I t  is a defense to a prosecution under this section 

that  : 
(a) the premises were abandoned ; o r  
(b) the premises were a t  the  time open t o  members of the 

public and the actor complied with al l  lawful conditions im- 
posed on access to  o r  remaining in the premises. 

(5) Jurisdiction. There is federal jurisdiction over a n  offense 
defined in this section under paragraphs (a), (b), (d), (f), (k)  
o r  ( I )  of section 201. 

C'ommnt 

The federal interest in protecting vnrious sites from trespass varies 
from protection of AEC installations (42 U.S.C. Q 2278 (8) ) to national 
forests (18 U.S.C. $1863). This section reflects the variety of interests 
in the gr-: trespass into dwellings m d  highly secured areas (de- 
hecl in 8 1'719 as guarded government buildings in inhich visible iden- 
tification is required) is a Class A misdemeanor and t.respass into other 
buildings and structures (including storage stn~cturcs for interstr~to 
goods), and enclosed areas, is a Class B misdemeanor. Trespass upon 
other premises would be an infmction. Perhaps the principal issues 
-xith r ~ s p e ~ t  to trespass are whether the offense done should erer war- 
rant punishment more severe t h a n  30 clays in jail-% Class B mis- 
demeanor-and whether somc nggravating element, such as refusal' 
to leave, should bo a condition precedent to the imposition of m y  jail 
penalty. Note that entering a restricted a m  for espionage purposes is 
dealt with under Q 1112. See Working Papers, pp. 465, 897-900. 



§ 1713. Breaking Into or  Concealment Within a Vehicle. 

(1) Offense. A person is guilty of a n  offense if, knowing that  
he is not licensed o r  privileged to do so, he breaks into a vehicle, 
vessel or  aircraft, or, with intent to  commit a crime, conceals him- 
self therein. 

(2) Grading. The offense is a Class C felony if the actor is 
armed with a firearm, destructive device or  other weapon the 
possession of which under the circumstances indicates an  intent 
or  readiness to  inflict serious bodily injury. Otherwise i t  is a 
Class A misdemeanor. 

(3) Jurisdiction. There is federal jurisdiction over a n  offense 
defined in this section under paragraphs (a), (b) or  ( I )  of section 
201. 

Comment 
I n  this section R new offense, in addition to the stowaway offense in 

5 1714, is proposed to deal wit.h unlawful intrusions into vehicles, prin- 
cipally automobiles. Such intrusions, while similar to burglary, raise 
problems sufficiently different to warrant special treatment. For exam- 
ple, since "joy-riding" in an automobile is enerall to  be a misde- 
meanor ($1136)~ i t  would be inconsistent i f  unlnwK1 entry into an 
automobile with mtent to commit such crimo constituted the felony of 
burglary. There should be ,z means, however, of charging an offense 
agunst n erson who conceds mlf in mother's car to conlmit a 
crlme,  it F lout the need for pronng which crime he intended to com- 
mit-robbe rape, kidnapping, etc. Moreover, the fact tha t  various 
crimes may% intended by s person who brenks into n vehicle seems to 
warrant stating criminal bre h-' as an offense separate from the at- 

F f a ten1 t, as is done mit.h bur Iarj. ote that for this oflensc the notion 
of orcible entry, droppe from burglary, has been retnined. Mere 
unconccutled entry into an unlocked vehicle mould not be an offense 
under this section. See Working P a p e . ~ ,  pp. 896-07,900-01. 

3 1714. Stowing Away. 

(1) Offense. A person is guilty of a Class A misdemeanor if, 
knowing that  he is not licensed o r  privileged to  do so, he surrepti- 
tiously remains aboard a vessel or  aircraft  with intent to obtain 
transportation. 

(2) Jurisdiction. There is federal jurisdiction over a n  offense 
defined in this section under paragraphs (a), (b), (d) or  (h) of 
section 201. 

Omnen t  
I n  car ing forward the existing provision regardin stomama s 

(18 u . s . ~  5 2109), this section makes i t  clear that the t Ph rust of t 1' le 
proscription is a sinst those whose presence aboard the vessel or air- 
~ r i ~ f t  is concealcffrorn the authorities. Open refusal to pay fare is left 



to the prorisions on theft of services ($1732). See Working Papers, p. 
901. 

§ 1719. Definitions f o r  Sections 1711 to  1719. 

I n  sections 1711 to  1719: 
(a)  "occupied structure" means a structure or  vehicle: 

(i) where a n y  person lives o r  carries on business or  other 
calling; o r  

(ii) which is used fo r  overnight accommodation of 
persons. 

Any such structure o r  vehicle is deemed to be "occupied" 
regardless of whether a person is actually present; 

(b) "storage structure" means a n y  structure, truck, railway 
car, vessel o r  aircraft  which is used primarily fo r  the storage 
or  transportation of property; 

(c) "highly secured premises" means any place, maintained, 
in fact, by the  United States which is continuously guarded 
and where display of visible identification is  required of per- 
sons while they a r e  on the premises; 

(d) "dwelling" has  the meaning prescribed in section 619; 
(e) "night" means the period between 30 minutes past sunset 

and 30 minutes before sunrise. 

Cinnment 
Differences in the definition of "inhabited structure" for the crimes 

of property destruction and of "occupied structure'? for unlawful 
entry are discussed in the comment. to  $1709, 8t~pra. See Working 
Papers, pp. 893-94,899-900. 

ROBBERY 

$ 1721. Robbery, 

(1) Offense. A person is guilty of robbery if, in  the  course 
of committing a theft, he inflicts o r  attempts to inflict bodily 
injury upon another, or  threatens or  menaces another with im- 
minent bodily injury. 

(2) Grading. Robbery is a Class A felony if the  actor fires a 
firearm or  explodes or  hurls  a destructive device or  directs the 
force of any  other dangerous weapon against another. Robbery 
is a Class B felony if the  robber possesses o r  pretends to  possess 
a firearm, destructive device or  other dangerous weapon, or  
menaces another with serious bodily injury, o r  inflicts bodily in- 



jury upon another, o r  is aided by a n  accomplice actually present. 
Otherwise robbery is a Class C felony. 

(3) Definitions. I n  this section: 
(a)  a n  act  shall be deemed "in the course of committing a 

theft" if i t  occurs in an  attempt to commit theft, whether o r  
not the thef t  is successfully completed, or  in immediate flight 
from the commission of, or an  unsuccessful effort to commit, 
the theft  ; 

(b) "dangerous weapon" means a weapon the possession of 
which under the circumstances indicates a n  intent or  readiness 
to inflict serious bodily injury. 

(4) Jurisdiction. There is federal jurisdiction over a n  offense 
defined in this section under paragraphs (a), (b), (d), (g ) ,  (k)  or  
(1) of section 201. No prosecution may be instituted under para- 
graph (g), however, unless expressly authorized by the Attorney 
General. 

Comment 
The gist of this offense is the combination of aggression against the 

person with aggression against property. Threats to use force in the 
future are not covered here. C . the extortion offense ( 1732). Theft 

Yl t I! of roperty from a person wit out the use of force o r  t rent of force, 
suc as pickpocketing and purse-snatching or theft from a victim who 
is :$eel> or unconscious, is also excluded. An actual infliction, or threat 
of imminent infliction, of bodily injury upon another is necessary for 
robbery. Note that the scope of robbery has been expanded to include 
infliction, threat or menace of injury in immediate flight from a theft, 
regardless of whether the theft is successful. 

Grading reflects primary concern with the danger to the person. 
Actual use of a dangemuu weapon, whether or not injury results, p u b  
the offense in the highest category, C l n s  A felony. Class B felony 
pendties are accorded almost all other robberie-those in which 
the culprit possesses a dangerous weapon whether or not dis- 
played; those in which serious injury is threatened either by a pre- 
tense to possession of a dangerous weapon, e.g., by display of a mock 
gun, or by menacing the victim; those in which the robber is aided by 
an i ~ ~ m p l i c e :  and those in which the victim is wtually injured. 

The single robbery provision proposed consolidates without radical 
substantive change the several existing felony provisions dealing ~ i t h  
robbery-robbery of banks (18 U.S.C. 5 2113): the mails and other 
federal property (18 E.S.C. 5 2114), robbery "affecting commerce" 
(18 U.S.C. 5 l95l) ,  robbery in federal enclaves (18 E.S.C. 8 21 11). 
I-Iolrever, federal discret.ionary guidelines ( 5  207) discourage unneces- 
sary feclernl entry into local robbery cases. The vast %ffecting com- 
morce" jurisdiction for robbery, potentially capable of rmcliing 
almost every case of robbery in the nation (alt,hough in practice 
rnrely exercised), is limited in subsection (4) by the explicit require- 
ment that the Attorney General approve prosecutions brought. on this 



basis Appror-a1 could be further limited to cases relating to organized 
crime: or the base could be dropped dtogeiher. 

See JVorliing  paper^, pp. 903-11,104345. 

THEFT A h .  RELATED OFFESSES 

Introductory  vote 
The major reform which would be accomplished by the following 

provisions on theft would be the consolidation and unification of the 
dozens of existing prorisions dealing with the taking of property of an- 
other. Two factors account for the present plethora of provisions: con- 
duct is prohibited in terms of the jurisdictional base, e.g., fraud by use 
of the mails (18 U.S.C. $1341) and thefts from interstate shipments 
(1s U.S.C. fj 659) ; and theft is broken down into a number of theoreti- 
cally different kinds of conduct, e.g.. taking (18 U.S.C. § 2113(b)) 
and embezzlement (18 U.S.C. § 643). In the proposed theft prpvisions 
jurisdiction is treated in a manner similar to ~ t s  treatment m other 
Code provisions ; the jurisdictional bases are listed separately from the 
definition of the proscribed conduct. The various emsting descriptions 
of the conduct which constitutes theft have been consolidated mto a 
few provisions; and, in addition, the principle is articulated that the 
theory underlying the is irrelevant so long as the de- 
fendant has been adequ~tely forewarned as to the proof with which 
he must contend ($1731). 

Seven sections in this group define the misbehayior. The key section 
is the section containing definitions ( 6  17.111, s~nce i t  is there that 
"property'? is defined as well as "deception" (fraud) and "threat" (ex- 
tortion). One section (§ 1732) defines theft of roperty: another 
(6 1733) theft of ser~ices, and a third (8  1734) the ?i of lost or misde- 
livered property. Two sectjons introduce into federd law offenses 
which w111 often constitute mclucled offenses : unauthorized use of ve- 
hicles ( 8  1736) and unauthorized use of entrusted property rh ich  in- 
volres risk of loss or detriment ($1737). A final section defining an 
offense deals with misuse of securtcl roperty ( a  1738). 

Four other sections, each of rrh~c: applies to more than one offense, 
round out the group. Two deal with theft only: one detailing the con- 
solidation approach ( 5  1731), and one providmg grading ($1735). A 
third ( 5  1739) sets forth two defenses and the effect of proof of certain 
circumstances, for specifiecl offenses. The fourth (S  1740) deals with 
jurisdjction for all of the offenses in the group. 

These provisions delineate two degrees of seriousness of im- 
proper dealing with property of another. The most serious conduct, 
theft, is characterized ' b ~  an int,c?nt to deprire the orrner of his prop- 
erty permanently or substantially so. The nest deb- inrolves bor- 
rowing of property under circumstances hazarding loss or damage. 
The least serious offenses, invol-iing mishandling of property without 
any intent to appropriate it. are regarded as regulatory in nature and 
:we not covered in tho proposed Code. These differences are often 
blurred in existing federal law. For example, 18 U.S.C. 8 650 provides 
the same maximuni penalty for embezzlement and for a failure to  keep 
money safe1 y. 

205 



9 1731. Consolidation of Theft Offenses. 

(1) Construction. Conduct denominated theft  in sections 1732 
to  1734 constitutes a single offense designed to  include theseparate 
offenses heretofore known a s  larceny, stealing, purloining, em- 
bezzlement, obtaining money or property by false pretenses, ex- 
tortion, blackmail, fraudulent conversion, receiving stolen prop- 
erty, and  the  like. 

(2) Charging Theft. An indictment o r  information charging 
theft under sections 1732 to  1734 which fairly apprises the defend- 
a n t  of the nature of the charges against him shall not be deemed 
insufficient because it fails to specify a particular category of 
theft. The defendant inay be found guilty of thef t  under such an  
indictment or  information if his conduct fa l ls  under any of sec- 
tions 1732 to  1734, so long a s  the conduct proved is sufficiently 
related t o  the  conduct charged that  the accused is not unfairly 
surprised by the case he must meet. 

Comment 
This section states the legal effect of consolidation. Subsection (2) 

permits s charge of 'Ltheft" with IL description of the conduct, and 
should satisfy the constitntional requirements that the defendant must 
be apprised of the precise charge a ainst h i ,  tried on the charge 
stated in the indictment and provi d ed with a basis for a claim of 
ciouble jeopardy should he bn charged anew. Moreorer, treating theft 
as one offense preclucles conviction of two offenses for tho same con- 
duct on the ground t.hat the conduct falls within two theories of theft., 
e.g., both taking and retaining the same property. See Working 
Papers, pp. 94447,965. 

$1732. Theft  of Property. 

A person is guilty of theft  if he : 
(a) knowingly takes or  exercises unauthorized control over, 

o r  makes a n  unauthorized transfer of an  interest in, the prop- 
er ty  of another with intent to deprive the owner thereof; 

(b) knowingly obtains the property of another by deception 
o r  by threat  with intent to deprive the  owner thereof, or  in- 
tentionally deprives another of his property by deception o r  by 
threat;  o r  

(c) knowingly receives, retains or  disposes of property of an- 
other which has been stolen, with intent to deprive the owner 
thereof. 

Comnmt 
This is thc major section on theft in the proposed Code. The overlap 

among the three paragraphs of subsection (1) is intended to insure that 



ererything which is now theft by any name will be covered. The para- 
graphs do not differ otherwise in the elements which must be proved; 
the culpability requirement in each is "knowingly . . . with intent to 
deprive". Section 1'731 makes clear that theft need not be charged under 
any particular paragraph. Some important defenses to prosecution 
under this section appear in 5 1739. See Working Papers, pp. 883, 
914-37. 

§ 1733. Theft of Services. 

A person is guilty of theft if : 
(a) he intentionally obtains services, known by him to be 

available only for compensation, by deception, threat, false 
token or other means to avoid payment for the services; or 

(b) having control over the disposition of services of another 
to which he is not entitled, he knowingly diverts those services 
to his own benefit or to the benefit of another not entitled 
thereto. 

Where compensation for services is ordinarily paid immediately 
upon their rendition, a s  in the case of hotels, restaurants, and 
comparable establishments, absconding without payment or  mak- 
ing provision to pay is prima facie evidence that the services were 
obtained by deception. 

Comment 
Theft of services is not presentltly covered by federal statute except 

in a few specific situations, e.g., use of the mails mit.hout paying post- 
ago (18 U.S.C. !$I720 and 1725). There appears to be no good reason 
to distin,&sh takings on the basis of tangibility. This section covers 
not only theft of services vhich are ordinarily supplied for compensa- 
tion, e.g., transportation by taxicab, but also diversion of the services 
of an employee, e.g., using s public servant as a. driver for a private 
enterprise, a situation which is of particular significance t o  the federal 
government. Note that not d l  services obtained by deception are cov- 
e&. Where tho serrice is not normally viewed as a thing of value, 
the question of criminality depends on whether criminal means-pro- 
scribed in other prorisionswere used to obtain the service, e.9.. force, 
menacing, criminal coercion. Thus merely deceiving a n e i g l h r  for the 
purpose of obtaining his "services" in clriving one into town mould 
not be an offense. 

The last sentence of the provision defines a situation which is prima 
facie evidence of deception, although normally mere failure to per- 
form on a promise is not a basis for an inference of fraud. See § 1741 
(a) (i) .  A person who refuses to pay because he honestly considers 
the service to be poor can still present eridcnce n-hich ~ o u l d  warrant 
~~i thholding the case from the jury. 

See Working Papers, pp. 93738. 



9 1734. Theft of Property Lost, Mislaid or Delivered by Mistake. 

A person is guilty of theft if he: 
(a) retains or disposes of property of another when he knows 

i t  has been lost or  mislaid, or 
(b) retains or disposes of property of another when he 

knows i t  has been delivered under a mistake a s  to the identity 
of the recipient or a s  to the nature or amount of the property, 

and with intent to deprive the owner of it, he fails to take readily 
available and reasonable measures to restore the property to a 
person entitled to have it. 

Cvrnrnent 
Existing federal lam does not explicitly proscribe theft of property 

which mas lost, mislaid, or delirered by mistake; but modern criminaI 
code revisions do. Such thefts may be distinguished from other forms 
of theft in which the actor himself initiates the loss to the o m e r  of 
the property. A sanction to encourage the r e t ~ ~ r n  of property ~ o u l c l  
seem warranted at least where large amounts are involved. Issues are 
~ h e t h e r  there should be a minimum dollar value for this oBense, and 
whether i t  should be graded as an equivalent to theft. 

Kota that retention or disposal of the property must occur at a time 
when the actor has lmomleclge of  he charaoter of the property. The 
actor must have "intent to deprive" aud must fail to take readily 
nvnilable and reasonable measures to return the property. Variables 
such as h o d e d g e  of who is the o m e r  and the value of the property 
preclude setting forth s s~tisfactory definition of "reasonable 
~neasures." 

See Working Papers, pp. 93849. 

5 1735. Grading of Theft Offenses Under Sections 1732 to 1734. 

(1) Class B Felony. Theft under sections 1732 to 1734 is a 
Class B felony if the property or services stolen exceed $100,000 
in value or are acquired or retained by a threat to commit a 
Class A or Class B felony or to inflict serious bodily injury on 
the person threatened or on any other person. 

(2) Class C Felony. Theft under sections 1732 to 1734 is a 
Class C felony if: 

(a) the property or services stolen exceed $500 in value; 
(b) the property or services stolen are  acquired or retained 

by threat and (i) are acquired or retained by a public servant 
by a threat to take or withhold official action, or (ii) exceed 850 
in value; 

(c) the property or services stolen exceed $50 in value and 
are acquired or retained by a public servant in the course of 
his official duties; 



(d) the property stolen is a firearm, ammunition, explosive 
or destructive device or  a n  automobile, aircraft  or  other motor- 
propelled vehicle ; 

(e) the property consists of any government file, record, doc- 
ument or  other government paper stolen from any  government 
office or from a n y  public servant; 

(f) the defendant is in the  business of buying o r  selling 
stolen property and he  receives, retains o r  disposes of the 
property in the  course of tha t  business; 

(g) the property stolen consists of any  implement, paper, or  
other thing uniquely associated with the preparation of any 
money, stamp, bond, or  other document, instrument or  obliga- 
tion of the United States;  

(h) the  property stolen consists of a key or other implement 
uniquely suited to provide access to property the theft  of 
which mould be a felony and i t  was stolen to  gain such ac- 
cess ; o r  

(i) the property is stolen from the United States mail and 
is first class mail or  a i r  mail. 

(3) Class A Misdemeanor. All other theft under sections 1732 
to 1734 is a Class A misdemeanor, unless the requirements of sub- 
section (4) o r  (5) a r e  met. 

(4) Class B Misdemeanor. Theft  under sections 1732 to 1734 of 
property or services of a value not exceeding $50 shall be a Class B 
misdemeanor if: 

(a) the theft  was not committed by threat;  
(b) the theft  was not committed by deception by one who stood 

in a confidential or  fiduciary relationship t o  the victim of the 
theft ; and 

(c) the defendant was not a public servant or  a n  officer or  
employee of a financial institution who committed the theft  in 
the course of his official duties. 

The special classification provided in this subsection shall apply if 
the offense is classified under this subsection in the charge or  
if, a t  sentencing, the required factors a r e  established by a pre- 
ponderance of the evidence. 

(5) Infraction. Theft  under section 1733 of services of a value 
not exceeding $10 shall be an  infraction if the defendant was not 
a public servant who committed the theft in the course of his offi- 
cial duties. The special classification provided in this subsection 
shall apply if the offense is classified under this subsection in the 
charge or  if, at sentencing, the required factors a re  established by 
a preponderance of the evidence. 



(6) Attempt. Notwithstanding the provisions of section 1001 
(3), an attempt to commit a theft under sections 1732 to 1734 is 
punishable equally with the completed offense when the actor 
has completed all  of the conduct which he believes necessary on 
his part to complete the theft except receipt of the property. 

(7) Valuation. For purposes of grading, the amount involved 
in a theft under sections 1732 to 1734 shall be the highest value 
by any reasonable standard, regardless of the actor's knowledge 
of such value, of the property or services which were stolen by the 
actor, or which the actor believed that he was stealing, or which the 
actor could reasonably have anticipated to have been the property 
or services involved. Thefts committed pursuant to one scheme 
or course of conduct, whether from the same person or several 
persons, may be charged a s  one offense and the amounts proved 
to have been stolen may be aggregated in determining the grade 
of the offense. 

Comment 
Grading of the offenses defined in 85 1732-1734 follows several 

principles : the nature of the conduct (threat), the value or charac- 
ter of the property, and the status of the thief (public servant, 
fiduciary). 

Theft by T h r e a t U n d e r  existing federal law, a 20 Fear maximum 
penalty applies to all extortion. See, e.g.. 18 U.S.C. 5 1951. I n  this sec- 
tion thefts by threat are graded according to the seriousness of the 
threat. Thefts committed by the most serious threats consiitute Class B 
felonies, regardless of the amount of money involved, and are graded 
at a level comparable to robbery (8 1721). Any threat which results 
in the acquisition or retention of property worth more than $50 makes 
the extortion a Class C felony. Thefts cominittecl by pilblic servants 
by threats to take or withhold official action are also Clnss C felonies, 
and thus parallel bribery in seriousness (8 1361). The last sentence in 
the definition of "threat" in 5 1741(k) is intended to preclude avoid- 
ance of liability for extortion by a public servant -who claims that he 
was being bribed. 

Value of Property-The second major grading principle for theft 
is the value of the property or services involved. This is traditional 
in federal law (see, e.9.. 18 U.S.C. 8 659). Cnlpabilitv as to value need 
not be proved. Under existing law the value distinction in pacling is 
8100. In tllis section three values are mainly employed: $100,000 for 
the line between Class B and C felonies: $500 for the felony-mis- 
demeanor line (reflecting the realities of inflation), and $50 for the 
C l n s  B misdemeanor conclitions set forth in subsection (4). Note that 
under subsection ( 7 )  the values of separate properties can be aggre- 
gated for grading purposes. This aggregation prorision and the per- 
sistent lnisdemeanant sentencing provision ($3003) serve to focns 
felony sanctions more precisely on dangerous defendants. Theft of 
services worth less than $10 is an infraction. This is consistent ~ i t h  
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existing prorisions which make thefts of mail service heab le  offenses 
on1 (1s U.S.C. $5 1719,1722,1723,1725). 

&her Felony Grading-There are n number of other felony cate- 
gories based on the character of the property or status of the defend- 
ant. A theft of more than $50 by a public servant in the course of his 
official duties is felonious because of the violation of public trust. Fire- 
arms, explosives, destructive devices, cars, counterfeiting equipment 
and keys are often stolen to be used in further crime; their value is 
not the significant feature of the theft. Theft of government docu- 
ments can disrupt the normal functioning of the gpvernment. The pro- 
fessional fence is always a felon because he is vita1 to making theft 
lucrative. 

Thefts from the mails present s ecial grading problems. Although 
in theory i t  would appear that ua 7 ue grading mould be appropriate, 
experimentation v i th  value grading followmg the 1918 revision of 
Title 18 resulted in the return to all-felony grading embodied in 18 
U.S.C. 5 1708. That approach is substantially retained in this section 
becaw of the need for special protection of the integrity of the 
mails, the fact that thefts from tho mails are not usually object- 
oriented, and the need for greater deterrence where there is usually 
greater mdnerability (because of the small size of the property or be- 
cause of the kinds of places where undelivered mail can be stolen). 
Yet, unsuitability of felony treatment in some instances is recognized 
by such existing statutes as 1s U.S.C. $1710, under which theft of a 
newspaper by n postal service employee is a misdemeanor. In  order to 
maintain both policies, any theft of first class mail or air mail is graded 
as s Class C felony. All other thefts from the mail are graded accord- 
in to general standards 

Bubsection (6), dealing with nttem ts, is intended to insure that the 
issue of the vulnerability or gullibi F ~ t y  of the intended victim of a 
fraud or extortion does not arise in grading the attempt; where the 
actor has done all that he considers necessary, his conduct is deemed 
as coming Lbdangerously close" to completion of the offense, the element 
that distinguishes equally-graded from lesser-graded attempts in 

1001 (3) .  The principle stated here may warrant application to any 
attempt. 

See Working Papers, pp. 92,3-24,947-55,1049. 

5 1736. Unauthorized Use of a Vehicle. 
(1) Offense. A person is guilty of an offense if, knowing that 

he does not have the consent of the owner, he takes, operates, or 
exercises control over an automobile, aircraft, motorcycle, motor- 
boat, or other motor-propelled vehicle of another. 

(2) Defense. It i s  a defense to a prosecution under this section 
that the actor reasonably believed that the owner mould have 
consented had he known of the conduct on which the prosecution 
was based. 

(3) Grading. The offense is a Class C felony if the vehicle is 



an  aircraft  o r  if the  value of the use of the vehicle and the cost 
of restoration exceed $500. Otherwise the offense is  a Class A 
misdemeanor. 

carmnent 
There is no existing federal statute with respect to  unauthorized 

use of motor vehicles, although current construction of the Dyer Act 
(18 U.S.C. $ 2312) permits such vehicles to be regarded as stolen for 
purposes of prosecutions for transporting a stolen car. Since theft is 
treated in the proposed Code as a permanent or similarly final depriva- 
tion, conviction for theft of a motor vehicle under $1732 would require 
proof of intent to depriva In  defining an offense of borrowing the 
vehicle, this section has the effect of providing in federal criminal laws 
a felony-misdemeanor distinction so that a felony charge and convic- 
tion in mo$t "joyriding" casesmy be aroided. 

Subsection (2 sets forth a defense to keep famil dis utes and a r p -  
mmts between kiends out of the federal courts. The ~ f i c u l t y  of dis- 
proving defendant's alleged reasonable belief may warrant convert- 
mg thls defense to an "affirmative defense", xhich mould put the 
burden of proof on the accused. See $ 103 (3) .  

Subsection (3) grades unauthorized use of an aircraft as a felon 
not only because of the greater danger posed by an aircraft in the han 2 
of one who niay not know much about flying and who is trying to avoid 
detection, but also because of t.he generally greater value of a plane 
and the greater distance that can quickly be covered. Usurping control 
of a plane with passengers aboard will constitute a separate offense 
under $ 1635. I n  addition, extended unauthorized use of other vehicles 
is felonious to accord with the theft of services. Obtain- 
ing the use of 5 car rental means and run- 
nin up a $901 bill is a this section, 4 
unauthorized use. 
simi a r  use of the car of a private individual would be a felonious 

See Working Papers, pp. 939-41,955. 

§ 1737. Misapplication of Entrusted Property. 

A person is guilty of a Class A misdemeanor if he disposes of, 
uses o r  transfers a n y  interest in, property which has been en- 
trusted to him as a fiduciary, or in his capacity as a public servant 
o r  a n  officer, director, agent, employee of, o r  a person controlling 
a financial institution, in a manner t h a t  he knows is not author- 
ized and tha t  he knows to involve a risk of loss o r  detriment to 
the owner of the  property or to  the government or  other person 
for whose benefit the property mas entrusted. 

This offense is part of the three-step approach to the problems posed 
by mishandling; of property by government employees and other per- 
sons in :L fiduciary relationship. Under existing federal lam, e.g., 18 
U.S.C. $656, any intentional misapplication of property by a fiduciary 



is treated in the same manner as is a felonious theft, regardless of 
wliether there was a great risk of loss of the roperty resulting from R the misapplication. The approach taken in t e proposed Code is to 
define "deprive", a key element in theft, to include only those misap- 

lications of propert in which restoration of the propert is unlikely. 
$is is supplementd by the provision in 5 l739(2) (a) &at a failure 
to account upon demand amounts to a prima facie case of theft. This 
-%tion constitutes the second sts : any disposition of entrusted prop- 
erty that is not authorized and t ! at  exposes the roperty to a nsk of 
loss or detriment is trented as a misdememor. h e  third step is the 
suggestion that any breach of duty with regard to entrusted propertv, 
regardless of risk of loss? be treated as a regulatory offense outside 
Title 1s (if i t  is to be sublect to criminal sanctions a t  all). This three- 
tiered approach is thought to pose the issues relevant to proper crimi- 
nal prosecution more approprintely than does existing lam, without 
nt the same time reducm the deterrent value of the crirmnal laws P wit.h respect to the hand ing of public funds. See Working Papers, 
pp. 97&75,982. 

5 1738. Defrauding Secured Creditors. 

(1) Offense. A person is guilty of a n  offense if he destroys, 
removes, conceals, encumbers, transfers or  otherwise deals with 
property subject to  a security interest with intent to  prevent col- 
lection of the debt represented by the security interest. 

(2) Grading. The offense is a Class A misdemeanor if the 
property has a value exceeding $500 and a Class B misdemeanor 
if the property h a s  a value exceeding $50. Otherwise i t  is an 
infraction. Value is t o  be determined as provided in section 
1735(7). 

0omnzen.t 
Security interests are not included in the definition of "property" 

applicable to the theft provision generally ($1741 ( ) ). This separate 
provision is therefore necena if it is detorrnineifthnt interference 
with a security interest shoul 7 be covered by the criminal law. (See 
18 U.S.C. 5 658 for an exam le of criminal treatment of disposition 
of property mortgaged or fedged to the Farm Credit Administra- 
tion.) This offense is grad 2 as a Class A misdemeanor or  less on the 
judgment that interference with security interests differs essentially 
from t h e f t t h a t  msisting the collection of a debt is not to  be classed 
a t  the same level with appropriation of property interests of another. 
The definition of "secumty interests" is loft to 'udicial interpretation, 
but rrould ordinarily include workmen% and commercial liens. ~t 
should be noted that the A.L.1. Model Penal Code provisions on this 
subject (P.O.D. 5 224.10) state n s  a cul ability requirement a c6purpose 
to hinder enforcement of [the security? interest." The intent required 
here is thought to be preferable since it focuses the offense more toward 
theft-like conduct than toward conduct which has the a pearance of 
steps taken to postpone the payment of a debt. See ~ o r & n g  Papers, 
pp. 973-71,982. 



$1739. Defenses and  Proof as to  Theft  and Related Offenses. 

(1) Defenses. It is a defense to  a prosecution under sections 
1732 to  1738 that :  

(a)  the  actor honestly believed that  he had a claim to the 
property o r  services involved which he was entitled t o  assert in 
the manner which forms the basis fo r  the charge against him; 
o r  

(b) the  victim is  the actor's spouse, but only when the prop- 
er ty  involved constitutes household or  personal effects or  other 
property normally accessible t o  both spouses and the parties 
involved a r e  living together. The term "spouse", a s  used in 
this section, ineludes persons living together a s  man and wife. 

(2) Proof. (a) It shall  be a prima facie case of theft  under sec- 
tions 1732 to 1734 if i t  is shown that  a public servant o r  a n  officer, 
director, agent o r  employee of, o r  a person connected in any 
capacity with a financial institution has  failed to  pay or  account 
upon lawful demand fo r  money or  property entrusted to 
him as par t  of his official duties or  if a n  audit  reveals a shortage 
o r  falsification of his accounts. (b) It shall  be prima facie evi- 
dence tha t  the  actor knows that  property has  been stolen if i t  i s  
shown that, being a dealer, he acquired it fo r  a consideration 
which he knew to be f a r  below i ts  reasonable value. "Dealer" 
means a person, whether licensed o r  not, who has repeatedly en- 
gaged in transactions in the type of property involved. (c) In  
any prosecution under sections 1732 to  1734 o r  1737 where i t  is 
alleged tha t  there is federal jurisdiction over the offense under 
paragraph (i) of section 201, the place from which and to which 
the shipment was made is presumed to have been a s  designated 
in the waybill o r  other shipping document of such shipment and 
the interstate character of the shipment of any  property by pipe- 
line systems is presumed from the interstate extension of the pipe- 
line system. 

Comment 
Subsection (1) of the section. which has no counterpart in esisting 

federal statutes, delineates the outer limits of the t.heft offenses. dealing 
with matters handled today by the exercise of prosecutive discretion. 
Tho claim of right defense is redundant in some fact situations; if a 
defendant believes thst  the property he took was his, tlle prosecution 
will not be able to prove that he knowingly took property of another. 
Absent this defense, however, s defendant who knows that the specific 
property he is appropriating is not his is guilty of theft. For esnmple, 
one who threatens to press criminal char es unless another settles a 
claim would otherwise be guilty of theft & -j threat because he lmon-s 
tho money 110 is obtaining 1s not his. Subseotion (1) (b) is intended to 
keep certain family arguments out of the federal courts. 



:Subsection ( 9 )  (a) ,  whicli establishes a prima facie case of theft for 
certain institutional ficlucinries, is derived from existing law (18 
U.S.C. $3487). Under a number of existinlprr statutes failure to pay 
owr is itself punishable as embezzlement. See, e.g., 18 U.S.C. 5 643. 

Subsection (2) (b) delineates one fact situation whch is prinla facie 
avidence t . h t  the actor liad knowledge of the stolen character of the 
pro erty. "Prima facie!' indicates an inference ~ h i c h  is clear and 
nee i not be explained to n jury. See $103 and conlnient thereto, supra. 
Other common fact situations-possession of recently stolen property 
or property stolen from two or more people on separate occasions- 
also imply culpable knowledge, and dependin on the other facts and 5 circumstances in a given case may warrant su mission of the issue of 
linowledge to  the jury; but i t  is not clear that the existence of either 
set of facts d h o u t  other evidence makes i t  more likely than not that 
the actor lhad howledge that the property was stolen. Accordingly 
those situations have not been included. 

Subsection (2) (c) carries forward a similar provision now found in 
18 U.S.C. $j 659. 

Sea Working Papers, pp. 93032,9353'7, 9414,974.  

§ 1740. Jurisdiction over Theft  and Related Offenses. 

(1) Common Bases fo r  Sections 1732 to 1737. There is federal 
jurisdiction over a n  offense defined in sections 1732 to 1737 under 
paragraphs (a), (b), (d), (e), (h), (i), (j), (k)  o r  ( I )  of section 201. 

(2) Section 1738. There is federal jurisdiction over a n  offense 
defined in section 1738 under paragraphs (a)  or  (b) of section 201 
or  when the United States holds a security interest in  the  property 
which is the subject of the offense. 

(3) Additional Common Base for Sections 1732 to  1731. There 
is  federal jurisdiction over a n  offense defined in sections 1732 to 
1734 under paragraph (g) of section 201 when the thef t  is one in 
which property o r  services a re  acquired o r  retained by threat;  
but no prosecution may be instituted under this subsection unless 
expressly authorized by the  Attorney General. 

(4) Special Bases f o r  Sections 1732 to 1734 and  1737. Federal 
jurisdiction over a n  offense defined in sections 1732 to  1734 and 
section 1737 also exists under a n y  of the following circumstances: 

(a) Federal Public Servant-when the offense is committed 
by a public servant of the United States acting under color of 
ofGce ; 

(b) Misrepresentation of Federal Interest-when the  offense 
is  committed by a misrepresentation of United States own- 
ership, guarantee, insurance or other interest of the United 
States in property involved in a transaction; 

(c) Impersonation of Creditors--when the offense is com- 



mitted by impersonation of a creditor of the United States; 
(d)  Indian Property-when the subject of the offense is 

property owned by o r  in the custody of a tribe, band, or  com- 
munity of Indians which is subject to federal statutes relating 
to Indian affairs o r  of any  corporation, association or  group 
which is organized under any of such statutes;  

(e) Employee Benefit Plans-when the subject of the 
offense is  property owned by or  in the custody of any employee 
welfare benefit plan o r  employee pension benefit plan subject 
to  29 U.S.C, Ch. 10; 

( f )  Public Work K i c k b a c b w h e n  any part  of the compen- 
sation of a person employed in the construction, prosecution, 
completion o r  repair of any federal public building, federal 
public work, o r  building o r  work financed in whole o r  in part  
by loans o r  grants  from the United States is obtained or 
retained by a threat  or  deception in relation to  tha t  person's 
employment; 

(g) Funds Insured by Department of Housing and Urban 
Development-when the offense is committed in a transaction 
for  a loan, advance of credit or mortgage insured by the United 
States Department of Housing and  Urban Development; 

(h) Small Business Investment Companies--when the of- 
fense is committed by a n  officer, director, agent, receiver or  

employee of, o r  person connected in any  capacity with, a small 
business investment company, a s  defined in 15 U.S.C. $ 662, and 

the subject of the offense is property owned by o r  in the cus- 
tody of such small business investment company; 

(i) Registered Investment Companies--when the subject 
of the  offense is property owned by o r  in the custody of a regis- 
tered investment company, as defined in 15 U.S.C. Q 80a; 

( j )  Futures Commission Merchants-when the  offense is 
committed by a futures commission merchant, as defined in 7 
U.S.C. $2, or  any  employee or agent thereof, and the subject 
of the offense is  property of a customer received by such 
commission merchant ; 

(k) Common Carriers-when the offense is committed by 
a n  officer, director, manager o r  employee of a firm, association 
or  corporation engaged in commerce as a common carrier, and 
the subject of the offense is property owned by or  in the 
custody of such common carrier; 

( I )  Federal Economic Opportunity Program-when the 
offense is committed by a n  officer, director, agent o r  employee 
of, o r  person connected in any capacity with, any  agency re- 
ceiving financial assistance under 42 U.S.C, Ch. 34, and the 



subject of the offense i s  property which is the subject of a 
grant  or  contract of assistance pursuant to such Chapter; 

(m) Employment in Federal Economic Opportunity Pro- 
gram-when property of a person is  obtained o r  retained by a 
threat in relation to that  person's employment under a grant  
or  contract of assistance pursuant to  42 U.S.C, Ch. 34; 

(n) Labor Organizations--when the offense is committed 
by a n  officer, agent o r  employee of a labor organization, a s  
defined in  29 U.S.C. $152, and the subject of the offense 
is property owned by o r  in the  custody of such labor 
organiza tion ; 

(0) Commodity Credit Corporation-when the subject of the 
offense is  property mortgaged o r  pledged to the Commodity 
Credit Corporation or  is property mortgaged o r  pledged a s  
security for  a n y  promissory note o r  other evidence of indebted- 
ness which the  Corporation has guaranteed o r  is obligated to 
purchase upon tender, 

0ornnwn.t 
When existing federal theft statutes are consolidated, the vast 

federal jurisdiction as to thefts becorn= apparent. I n  addition to 
jurisdiction over cases of theft arising in federal enclaves or  in the 
course of comnlission of other federal offenses which are defiled 
in this Code, or  when federal property is stolen, there exists n 
general jurisdiction over theft offenses when the mails, radio, or tole- 
vision are used to commit fraud (18 U.S.C. $ 1341, 1313), when a 
person is induced to travel interstate as art  o a fraudulent scheme P P 
(18 U.S.C. $2314), when property is sto en from an interstate ship- 
ment (18 U.S.C. $659) when s t ~ l e n  property is shipped interstate 

18 U.S.C. $$P314, X ~ I S ) ,  or when property is stolen from n bank (18 
L.S.C. 5 3113). These general jurisdictional bases are reflected in 
subsection (1) of the proposed section. There has, on occasion, been 
some effort to restrict this jurisdiction arbitrarily. The National 
Stolen Propert Act (18 U.S.C. $ 23l4), for example, confers federal 
jurisdiction o J y when stolen roperty of $5,000 or more is trans- f ported interstate. The approac i of 8 1741 to such lines is that, the 
issue of value, appropriately litigable to determine p d i n  is not 
appro riately litgable to determme whether prosecution k s  been 
broug e t in the proper court, and that unnecessary exercise of federal 
jurisdiction is better curbed by a rovision such as $ 207 of the pro- B posed Code, setting authority an standards for restraining federal 
~nterrention. I f  limits such as the $5,000 value on stolen ro erty 
moving across state lines are regarded as appropriate, they s E ou T' d be 
retained as guidelines only, not as absolute (and litigable) jurisdic- 
tional conditions. 

Subsection (3) of this section retains the broad existing TIobbs Act 
jurisdiction over extortion, a federal offense whenever the crime 
"affects commerce" (18 U.S.C. 5 l X l ) ,  but adds the requirement thnt 
the Attorney Geneml authorize any prosecntion brought on this juris- 



dictional basis. Again, the federal interest could be limited, by discre- 
t.iona-ry guides, to major crimes involving interst.ate organized criminal 
activity. 

Subsection (2) establishes relatively narrow jurisdiction over the de- 
frauding of secured creditors. I f  the jurisdiction were as broad as that  
for theft, there would be federal jurisdiction over all mortgage frauds 
(property owned by n national credit institution+ 201 (k) ) . 

The detailed listmg of various jurisdictional bases in subsection (4) 
represents an effort to incorporate in the proposed Code the existing 
jurisdictioiial bases for federal theft prosecutions which are not cov- 
ered by the colnmon bases specified in subsections (1) and (3). No sub- 
stantial change in federal jurisdiction is contemplated; thus, the list 
is largely an adaptation of the detailed jurisdictional specifications 
of existing theft statutes. Note that some of these specific bases refer 
to only one form of theft. Subsections (4) (b  and (c) deal mith 
j urisdlction over certain instances of theft by d eception ;. subsection 
(4) (f)  d d s  mith thefts by threat or  dempt.ion, and subsection (4) (m) 
with thefts by threat. 

See Working Papers, pp. 729,955-57. 

5 1'741. Definitions for  Theft  and Related Offenses. 

I n  sections 1731 t o  1741 : 
(a)  "deception" means: (i) creating or  reinforcing a false 

impression, including false impressions a s  to  fact, law, status, 
value, intention or  other state of mind; but deception a s  to  a 
person's intention t o  perform a promise shall not be inferred 
from the  fac t  alone tha t  he did not substantially perform the  
promise unless it is part  of a continuing scheme to defraud; 
o r  (ii) preventing another from acquiring information which 
would affect his judgment of a transaction; o r  (iii) failing 
to  correct a false impression which the actor previously 
created o r  reinforced, o r  which he knows t o  be influencing 
another to  whom he stands in a fiduciary o r  confidential 
relationship; o r  (iv) failing to correct a n  impression which the 
actor previously created or reinforced and which the actor 
knows to  have become false due t o  subsequent events; or  (v) 
failing to disclose a lien, adverse claim o r  other impediment 
to the enjoyment of property which he  transfers o r  encumbers 
in consideration fo r  the property obtained o r  in order to con- 
tinue t o  deprive another of his property, whether such impedi- 
ment is o r  is not valid, o r  i s  or is not a matter  of official record ; 
o r  (vi) using a credit card, charge plate, o r  any  other instru- 
ment which purports to  evidence an  undertaking to pay f o r  
property o r  services delivered or  rendered t o  o r  upon the order 
of a designated person o r  bearer (A) where such instrument 



has  been stolen, forged, revoked or  cancelled, o r  where for any 
other reason i t s  use by the actor is unauthorized, and (B) where 
t h e  actor does not have the intention and ability to  meet a l l  
obligations to  the i&uer arising out of his use of the instru- 
ment; or (vii) any  other scheme to  defraud:The term "decep- 
tion" does not, however, include falsifications as to  matters 
having no pecuniary significance, or  puffing by statements un- 
likely to  deceive ordinary persons in the group addressed. 
"Puffig" means a n  exaggerated commendation of wares in 
communications addressed to the public or  to a class o r  group; 

(b) "deprive" means: (i) to withhold property o r  to cause i t  
to be withheld either permanently o r  under such circumstances 
tha t  a major portion of i t s  economic value, o r  i t s  use and bene- 
fit, has, in fact, been appropriated; o r  (5 )  to  withhold property 
o r  to cause it to  be withheld with the intent to  restore it only 
upon the  payment of a reward or  other compensation; or  (iii) 
to  dispose of property or  use i t  o r  transfer any  interest in it 
under circumstances that  make i t s  restoration, in fact. unlikely. 

(c) "fiduciary" means a trustee, guardian, executor, admin- 
istrator, receiver, or any  other person acting in a fiduciary ca- 
pacity, or  any person carrying on fiduciary functions on behalf 
of a corporation o r  other organization which is a fiduciary; 

(d) "financial institution" means a bank, insurance com- 
pany, credit union, safety deposit company, savings and loan 
association, investment trust, or other organization held out t o  
the  public a s  a place of deposit of funds or  medium of savings 
o r  collective investment ; 

(e) "obtain" means: (i) in relation to  property, to  bring 
about a transfer o r  purported transfer of a n  interest in the 
property, whether to  the actor or another; or  (ii) in relation t o  
services, to  secure performance thereof; 

( f)  "property" means any money, tangible o r  intangible per- 
sonal property, property (whether real or  personal) the Ioca- 
tion of which can be changed (including things growing on, 
affixed to, o r  found in land and documents although the rights 
represented thereby have no physical location), contract right, 
chose-in-action, interest in or  claim to wealth, credit, or  any 
other article o r  thing of value of any  kind. "Propertf' also 
means real  property the location of which cannot be moved 
if the  offense involves transfer or  attempted transfer of a n  
interest in the  property; 

(g) "property of another" means property in which a person 
other than the  actor o r  in which a government has  a n  interest 



which the  actor is not privileged t o  infringe without consent, 
regardless of the fact  tha t  the actor also has  a n  interest in the 
property and regardless of the fact  tha t  the other person or  
government might be precluded from &vil recovery because the 
property was used in an  unlawful transaction o r  was subject to  
forfeiture as contraband. Property in possession of the  actor 
shall not be deemed property of another who has  a security in- 
terest therein, even if legal title i s  in the creditor pursuant to a 
conditional sales contract or  other security agreement. 
"Owner" means any  person o r  a government with a n  interest 
in property such that  i t  i s  "property of another" as f a r  a s  the 
actor i s  concerned; 

(h) "receiving" means acquiring possession, control or title, 
or  lending on the  security of the property; 

(i) "services" means labor, professional service, transporta- 
tion. telephone, mail or  other public service, gas, electricity 
and other public utility services, accommodations in hotels, 
restaurants o r  elsewhere, admission to  exhibitions, and use of 
vehicles or  other property: 

( j )  "stolen" means property which has  been the  subject of 
theft  or  robbery o r  a vehicle which is  received from a person 
who i s  then in violation of section 1736; 

(k) "threat" means an  expressed purpose, however communi- 
cated, to  (i) cause bodily injury in the future  to the person 
threatened o r  t o  any other person; o r  (ii) cause damage to  
property; o r  (iii) subject the person threatened or  any  other 
person to  physical confinement o r  restraint; or  (iv) engage in 
other conduct constituting a crime; o r  (v) accuse anyone of a 
crime; o r  (vi) expose a secret or  publicize an  asserted fact, 
whether t rue  or  false, tending to  subject a person living 
o r  deceased, to  hatred, contempt, o r  ridicule o r  to  impair 
another's credit o r  business repute; o r  (vii) reveal any 
information sought to be concealed by the  person threat- 
ened; o r  (viii) testify o r  provide information o r  withhold 
testimony o r  information with respect to  another's legal 
claim o r  defense; o r  (ix) take o r  withhold official action 
as a public servant, o r  cause a public servant to  take or with- 
hold official action ; o r  (x) bring about o r  continue a strike, boy- 
cott, o r  other similar collective action t o  obtain property or  
deprive another of his property which is  not demanded or  re- 
ceived for  the benefit of the group which the actor purports to 
represent; o r  (xi) cause anyone to  be dismissed from his em- 
ployment, unless the property is demanded o r  obtained f o r  law- 



ful union purposes; or (xii) do any other act which would not 
in itself substantially benefit the actor or a group he represents 
but which is calculated to harm another person in a substantial 
manner with respect to his health, safety, business, employ- 
ment, calling, career, financial condition, reputation, or per- 
sonal relationship. Upon a charge of theft, the receipt of prop- 
erty in consideration for taking or withholding official action 
shall be deemed to be theft by threat regardless of whether 
the owner voluntarily parted with his property or himself 
initiated the scheme. 

Comment 
This section defines 11 terms used in the theft provisions and, by 

incorporation in $1754, the forgery prorisions as well. Kote the 
following: 

1. "Deception." h false statement as to intention is included. e.g., 
n promise to pay when one docs not intend to do so; but falsity can- 
not be inferred from the fact alone that the promise was not per- 
formed unless nonperform_anco is part of a continuing scheme to 
defraud. Cf. 5 1733 ZLS to compensation due immediately for serrices. 
"Deception" also includes failure to disclose a lien, on the theory that 
there is an implied representation in a sale that the actor is entitled 
to sell what he is selling. Subparagraph (ri i)  carries forward the 
language of the present mail fraud statute (18 U.S.C. 8 1341). which 
has been given content by judicial construction. 

2. "Deprive." Proof of culpability ss to the fact that the major por- 
tion of the economic value of property has been appropriated or that 
restoration is unlikely is not required; for example, the "borrower" of 
funds who mistakenly believes he has n sure thing at the mcetrr~cli 
and will therefore be able to restore the money is a thief. 

3. T"operty." Immovable real property can be stolen only by a 
transfer of an interest in it. Thus a landlord xho evicts a tenant unlnw- 
fully is not guilty of theft of the premises. 

4. LLProperty of another." Property in which another has a security 
interest is not included. See 5 1735 for the offense of defrauding 
secured creditors. 

5. "Receiving." Lending on the security of the property is included. 
6. "Stolen." A vehicle which has been used ~ i t h o u t  authority is 

included, but n receirer of such n vehicle must have the requisite intent 
to deprive before he is a thief. Thus a joyrider who borrows a ~ehicle 
from another joyrider is not n thief. 

7. "Threat" is broader than coercion (5 1617) because here the act 
coerced is narrowly defined-the giving up of property. Note in sub- 
paragraph (xi) the exclusion of union dues for l a ~ f u l  union purposes. 
The last sentence in the definition bars use of a defense to a charge of 
theft by threat that the chnrge should h a ~ e  been bribery. 

See Working Papers, pp. 91&30,93L35.974. 



FORGERY AND OTEIER FRAUDS 

5 1751. Forgery or Counterfeiting. 
(1) Offense. A person is guilty of forgery or counterfeiting 

if, with intent to deceive or harm the government or another 
person, or with knowledge that he is facilitating such deception 
or  harm by another person, he : 

(a) knowingly and falsely makes, completes or alters any 
writing ; or 

(b) knowingly utters or possesses a forged or counterfeited 
writing. 

(2) Grading. Forgery or counterfeiting is : 
(a) a Class B felony if: 

(i) the actor forges or counterfeits an obligation or other 
security of the United States; or 

(ii) the offense is committed pursuant to a scheme to 
defraud another of money or property of a value in excess 
of $100,000; 

(b) a Class C felony if: 
(i) the actor is a public servant or an officer or employee 

of a financial institution and the offense is committed under 
color of office or is made possible by his office ; 

(ii) the actor forges or counterfeits foreign money or 
other legal tender, or utters or possesses any forged or 
counterfeited obligation or security of the United States 
or foreign money or legal tender; 

(iii) the actor forges or counterfeits any writing from 
plates, dies, molds, photographs or other similar instru- 
ments designed for multiple reproduction ; 

(iv) the actor forges or counterfeits a writing which pur- 
ports to have been made by the government; 

(v) the actor utters a forged or counterfeited United 
States passport or certificate of United States naturaliza- 
tion or citizenship ; or 

(vi) the offense is committed pursuant to a scheme to de- 
fraud another of money or property of a value in excess 
of $500 ; 

(c) a Class A misdemeanor in all other cases. 
(3) Jurisdiction. There is federal jurisdiction over an  offense 

defined in this section under any of the following circumstances: 
(a) Common Bases--under paragraphs (a) or (b) of sec- 

tion 201 ; 
(b) Nature of the Writing-when the writing which is the 



subject of the offense (i) has  been or  purports to  have been 
made by or  on behalf of, o r  issued under the authority of, the  
United States, a national credit institution (as defined in sec- 
tion 219), o r  a foreign government or  bank or (ii) is a n  en- 
dorsement on o r  otherwise a part  of such writing; 

(c) 11Zisconduct by Bank Employee-when the  offense is com- 
mitted by a n  officer, director, agent, trustee, or  employee, act- 
ing under color of ofice, of a national credit institution (as 
defined in section 219) ; 

(d) Deception of Government o r  National Credit Institu- 
tion-when the offense is  committed pursuant to  a scheme to 
deceive or  injure the United States o r  a national credit insti- 
tution (as defined in section 219) : 

(e) Interstate o r  Foreign Commerce--when the writing 
which is the subject of the offenseis or purports t o  be a security 
or a tau stamp or par t  thereof which is  in interstate or foreign 
commerce. 

Comment 
This single provision, supplemented by the definitions in 5 1754, 

would replace a large number of existing statutes. r n , y  of which are 
now set forth in Chapter 25 of Title 18. This consolidation is per- 
mitted by the definitional provision included in $1754(b). "Writing" 
is there defined to include any kind of document (and objects such 
as coins as well) which is n "sylnbol or evidence of ralne, right, priri- 
lege or identification which is capable of being used to the admntage 
or disadvantage of tlle governnient or any person.': With this broad 
range of included instruments, the statute proscribes false making, 
completion or alteration, to cover d l  forms of doctoring or falsifying 
of instruments which make them appear to be what they are not. 

The definition of the forgery offense is completed by the re uire- 
mcnt that the conduct be "knowingly" enga.ged 111 and, further, t ? lat i t  
be taken concurrently v i th  "intent to deceive or harm." The alterna- 
tive ("with knowledge that ho is facilitating") is designed to corer 
the case in which the actor does not intend to use the forged material 
himself but is makiig. completing or altering tlle instrument for use 
by mother. 

The uttering and possession of a forged document are continued as 
criminal conduct integrated with t~he forgery itself. Absent an explicit 
proscription of possession with the prescribed intent. such conduct 
would be governed by the general attempt provision (6  1001) raising 
the issue of the su5ciency of the "substantml step" taken to consum- 
mate the crime. Explicit proscription of possession obviates that issue 
but a t  some risk of convicting innocent possessors. 
As is the case under existing lnw (18 U.S.C. 5 471) counterfeiting 

United States money is grndecl a t  a level higher thm other types of 
forgeries. Money is included in the definition of "obligation or other 
security of the United States," the meaning of which is largely carried 
forward (in 5 1754) from existing law. Reference to "bills, checks, or 

2% 



drafts for money, drawn by or upon an authorized oKicer of the 
United States?', however, has been deleted. While forgery of any ov- 
ernrnent rrritin will be a Class C felony, the Class U felony grafing 
is reserved for f orgery of mone~., gorermnent bonds, or other instru- 
ments nemotiable on their face. 

The ot%er Class I3 felony-where the amount of $100,000 is in- 
volved-is included for consistency with n pnmllel provision in theft 
nriding (see $ 1735). Note, in subsection (2) (b) (i), that capitnliza- 
h. 
t ~ o n  on government, employment to perpetrate tt fraud is regnrded as 
sulliciently serious to warrant felony treatment in a l l  cases. Subsection 
(2) (b) (ii) follows the jud,ment expressed above as regards money; 
while tile making of United States money is a Class B felony, other 
related offenses inrolring counterfeit money (uttering and possessing) 
arc retained at the C1:lss C level, unless huge sums are in~olred.  Coun- 
terfeiting of foreign monies in any amount is also treated as a felony, 
but a t  s lower-level tlian counterfeiting United States money, as it 
is at present (18 U.S.C. 5 478). Subsection (2) (b) (iii) is aimed 
a t  the professional forger. One who makes false documents by use 
of sophisticated equipment of the sort described poses a danger to 
society much  eater, it is felt, than the offender who forges a single 
signature or completes a blanli check without authority. Subsection 
(2)  (b) (iv) covers n s  a felony the forging of any government docu- 
ment not included within the rnmninr of "any obligation or  other 
security of the lCTnitecl States". Snbsection (2) (b) (v)  continues felony 
vad ing  of the n.se of a forged passport or naturalization certificate. 
h o  find category p:lmllels the theft pmrisions ( 5  1733) by providing 
felony smctions for engaging in a fraudulent scheme wlilch contem- 
pla tes obtaining in excess of $500. 

A final note should be aclcled about the terms "forgery" and L'coun- 
terfeiting." The offenses are combined because they inrolre essentially 
si~nilar conduct. Both terms are retained because it is thought un- 
desirable to attempt to change common usa es. But, as provided in the 
definitional section (5 1754(g)), in legal e ect the terms are taken as 
Spnon~nls. 

a 
Present federal j~~risdiction is substantially carried forward in sub- 

section (3) ,  and expanded to cover forgery of any writing in federal 
enclaves. 

See Torking Papers, pp. 445,514,729,959-67,981. 

§ 1752. Facilitation of Counterfeiting. 

(1) Counterfeiting Implements. A person i s  guilty of an  of- 
fense if, except as authorized by statute o r  by regulation, he 
knowingly makes, executes, sells, buys, imports, possesses or  
otherwise has  within his control any plate, stone, paper, tool, die, 
mold o r  other implement or  thing uniquely associated with or  
fitted for  the preparation of any forged or  counterfeited security 
o r  tas stamp o r  any writing which purports to  be made by the 
United States o r  any foreign government. 



(2) Counterfeiting Impressions. A person is guilty of a n  of- 
fense if, except a s  authorized by statute or  by regulation, he: 

(a) knowingly photographs or  otherwise makes a copy of: 
(i) money o r  other obligation or  security of the  United 

States or  a foreign government, or  any part  thereof; o r  
(ii) any  plate, stone, tool, die, mold o r  other implement 

or thing uniquely associated with or  fitted fo r  the prepara- 
tion of any  writing described in subsection (1); o r  

(b) knowingly sells, buys, imports, possesses or  otherwise 
has within his control any  photograph or  copy the  making of 
which is prohibited by subsection (2)(a). 

(3) Authorization as Defense. In a prosecution under this sec- 
tion authorization by s ta tute  or  by regulation is a defense. 

(4) Grading. An offense defined in this section is a Class B 
felony if the  implement o r  the impression relates t o  the forging 
or  counterfeiting of money or other obligation or security of the 
United States. Otherwise i t  is a Class C felony. 

(5) Jurisdiction. There is federal jurisdiction over a n  offense 
defined in this section under paragraphs (a), (b) o r  (j) of section 
201 or  when the offense involves a writing made by the  United 
States o r  any  foreign government. 

OOmrnzRnt 

This provision consolidates, without substantive change, a number 
of existing counterfeiting provisions. In subsection (1) the "securi- 
ties" and "tax stamp" language is carried forward from 18 U.S.C. 
$$2314-15. The other objects and instruments now covered by 18 
U.S.C. $8 474. 481, 487, 488, and 506, would seem to fall within the 
concept of a writing which piirports to be made by the TTnited States 
pr a foreign government. Subsection (1) is intended to apply only to 
Implements uniquely associated with the reparation of such docu- 'i' ments-implements which are not normal y put to legitimate uses. 
The language of some esisting provisions, e.g.. 18 U.S.C. 5 2314, seen!s 
to embrace any tool used in making such documents, including a penc~l 
or a screw driver: more restrictive lan age is therefore appropriate. Y' The sco e of subsection (2) is slighc y narrower than that of esist- 
ing law. Obligations and secllrities of a foreign bank or corporation 
(but not of domestic banks or corporations), forms and requests for 
eovernment transportation, and naturillization and citizenship blanks 
qpresently included in 18 U.S.C. $9 481, 509, 1426(11) ) are excluded 
becauso a criminal sanction for merely making an impression of any 
such document does not appear to be warranted. 

Title 18 U.S.C. 5 504 sets forth, at length and in detail. an cscep- 
tion to the general rule proscribing the printing and filming of united 
States and foreign oblizntions and securities. That exception is a 
remilatory enactment. subject to change from time to time. and thcrc- 
fore belonp outside Title 18; its provisions would be shifted to Title 



31, concernin money and finance. Making the reproductions within 
the permissib f e exception would not be an offense, since the ~ l .  Oposed stcltute explicitly excepts conduct "authorized by statute or y regu- 
lation." Under subsection (3) the govermont need not negative the 
fact of authorization until the issue has been raised. 

See Working Papers, pp. 514,967'48,982. 

fj 1753. Deceptive Writings. 

(1) Offense. A person is guilty of an offense if, with intent to 
deceive or harm the government or another person, or with 
knowledge that  he is facilitating such a deception or harm by 
another person, he knowingly issues a writing without authority 
to issue it or knowingly utters or possesses a deceptive writing. 

(2) Grading. The offense is a Class B felony if it is com- 
mitted pursuant to a scheme to defraud another of money or  
property of a value in excess of $100,000. The offense is a Class C 
felony if (a) the actor is a public servant or an  officer or employee 
of a financial institution and the offense is committed under color 
of office or is made possible by his office; or (b) the offense is 
committed pursuant to a scheme to defraud another of money or 
property of a value in excess of $500. Otherwise i t  is a Class A 
misdemeanor. 

(3) Jurisdiction. Federal jurisdiction over a n  offense defined 
in this section is the same a s  that prescribed for forgery or 
counterfeiting in section 1751. 

Comment 
This section, together with the definitions in $1754, contains t ~ o  

new ideas. The first is that the act of issuing an instrument without 
authority is comparable to uttering forged or counterfeit documents. 
Thus, an agent who possesses a validly d r a m  instrument, with instruc- 
tions as to when i t  1s to be nsed, is really no different from the agent 
who utters a falsely-made document, if ~ i t h  the appropriate men8 rea 
he issues the genuine instrument in breach of that authority. The 
fact that the instrument happens to be genuine on its face, in other 
words, is not a material basis for distinguishing his case: in bdth 
cases, the actor fraudulently takes advantage of his principal: in 
both cases the essence of the offense is the breach of authority and 
the misuse of documents that purported to be something that they 
r e r e  not. For existing analogous offenses, see 18 U.S.C. 8 331 (is, wance 
of federal reserve notes in breach of authority) and 18 U.S.C. 
85 1015 (d) , 14% (b) , 1541 (wrongful isstlance of citizenship certifi- 
cates and passports). 

The second new idea is related. I t  concerns the phrase "deceptive 
writing," which is defined in the general definition section to include 
F o  types of instruments : (1) a docu~nent issued in breach of author- 
lty; and (2) a document which has been procured by fraud. Each 



is in some sense "false," ie., it is not in all respects what it appears to 
be. In much the same sense, a "forged?' document is also fake: i t  may 
be a complete fake, or i t  may hnvc been altered or completed without 
authority. The judgment underlying this provision is that uttering 
all such documents-knowing1 giving them currenc with the intent 

B t i" to decei~e or harm--ou h t  to e trc+ed in essential y the same man- 
ner. The jud ent is re ected in existlng Ian- in many places, although 
in a form di P erent from the recommendation. See, e.g., 18 U.S.C. 5 499 
(misuse of military or oficial passes). 

However, although there mny bo no difference in culpability be- 
tween use of a forged writing and use of a deceptive writing, and thus 
no difference in the grading of the t ~ o  kinds of misconduct, the of- 
fense defmed here is separated from forgery, because the latter has 
traditionally dealt only with instruments which themselves are 
defective. The deceptive writing offense is also p t d e d  as a felony 
when i t  is a form of official misconduct or  when it is part of a scheme 
to defraud involving a large sum of money or property. Federal 
jurisdiction is also the same as that for forgery. 

See Working Papers, pp. 514,068-71. 

fj 1754. Definitions f o r  Sections 1751 to 1754. 

I n  sections 1751 t o  1754: 
(a) the definitions prescribed in section 1741 apply; 
(b) "writing" means (i) any paper, document o r  other instru- 

ment containing written o r  printed matter  o r  its equivalent, 
including money, a money order, bond, public record, affidavit, 
certificate, passport, visa, contract, security, o r  obligation, and 
(ii) any coin o r  a n y  gold o r  silver bar coined o r  stamped at a 

mint or  assay office of the United States o r  any signature, certi- 
fication, credit card, token, stamp, seal, badge, decoration, medal, 
trademark o r  other symbol o r  evidence of value, right, privilege, 
or  identification which is capable of being used to  the advantage 
o r  disadvantage of the  government or  any person ; 

(c) "without authority" includes conduct that, on the  specific 
occasion called into question, i s  beyond a n y  general authority 
given by statute, regulation or  agreement; 

(d) "falsely makes" means to make a writing which purports 
to be made by the government or  another person, o r  a copy 
thereof, but which is not because the apparent maker is ficti- 
tious or  because the  writing mas made without authority; 

(e) "falsely completes" means to make an addition to or a n  
insertion in a writing, without authority, such tha t  the  writing 
appears to have been made by, or  fully authorized by, its 
apparent maker; 

(f) "falsely alters" means to make a change in a writing, 



without authority, such that  the writing appears to  have 
been made by, or  fully authorized by, i t s  apparent maker; 

(g) to "forge" or  to Ucounterfeit" a writing means t o  falsely 
make, complete, o r  alter the writing, and  a ''forged" o r  
"counterfeited" writing is a writing which has  been falsely 
made, completed o r  altered. The terms "forgery" and  "counter- 
feiting" and their variants a re  intended to be synonymous in 
legal effect ; 

(h) "utter" means t o  issue, authenticate, transfer, publish, 
sell, transmit, present, use or  otherwise give currency to; 

(i) "possess" means to  receive, conceal or  otherwise exercise 
control over ; 
(j) the term "obligation or  other security of the  United 

States" means a bond, certificate of indebtedness, national 
bank currency, Federal Reserve note, Federal Reserve bank 
note, coupon, United States note, Treasury note, gold certX- 
cate, silver certificate, fractional note, certificate of deposit, a 
stamp, a postage meter stamp or other representative of value 
of whatever denomination, issued pursuant to  a federal statute, 
and a canceled United States stamp; 

(k)  "security" other than a s  provided in paragraph (j) in- 
cludes a n y  note, stock certificate, bond, debenture, check, 
draft, warrant, traveler's check, letter of credit, warehouse 
receipt, negotiable bill of lading, evidence of indebtedness, 
certificate of interest o r  participation in a n y  profit-sharing 
agreement, collateral-trust certificate, preorganization certif- 
icate o r  subscription, transferable share, investment contract, 
voting-trust certificate, certificate of interest in tangible o r  
intangible property, instrument o r  document or  writing evi- 
dencing ownership of goods, wares, and merchandise, o r  
transferring o r  assigning any right, title, o r  interest in 
o r  to  goods, mares, and  merchandise, uncanceled stamp issued 
by a foreign government (whether or  not demonetized) ; or, in 
general, any  instrument commonly known a s  a "security", o r  
a n y  certificate of interest or  participation in, temporary or  
interim certificate for, receipt for, warrant or  r ight to  subscribe 
t o  o r  purchase any  of the foregoing; 

(I) "tax stamp" includes any t a x  stamp, t ax  token, t ax  meter 
imprint, or  any other form of evidence of a n  obligation running 
to  a state, or  evidence of the discharge thereof; 

(m) a "deceptive writing" is  a writing which (i) has been 
procured by deception, or (ii) has  been issued without 
authority. 



The cross-reference in paragraph (a) is to the definitions rovided 
for theft offenses. Many of the words ("deception" and "fic 'i uciary," 
for esnmple) are used and have the same m e a m g  in both places. 

The word "writing" (pnr,zgraph (b)) is defined broadly to include 
all of t,Im various types of things whch now come under one of the 
many different e&mg statutes dealing with forgery and counterfeit- 
ing. There are presently some 42 different statutes in Title 18 alone 
which deal with essentially the same kind of conduct. The device of 
including an espanded definition of writing is the princi a1 means by 
which consolidation of these many offenses is effected. & ee conunent 
t o ,  1751, supra. 

$he ddefhtion of "without authorityq' has two purposes. The first 
is to insure that %uthorityV is not construed to refer to apparent as 
well a s  real authority. Knowin ly act.ing in excess of authon f ecuting a note is the functions equivalent of forging a not8 7 or in pur- el- 
poses of measuring the extent of criminal liability. The second purpose 
is to provide a basis for the inclusion of i sssng documents in breach 
of authority, in 5 1753. For  esmple ,  it is now a felony (18 U.S.C. 
5 334) for a federal reserve agent tm issue federal reserve notes in 
violation of law. Similarly, it is a felony (18 U.S.C. 5 1016) for an 
ofiicer authorized to administer oaths to make a false certification that 
an oath has been administered in a dealing with the United States. See 
also 18 U.S.C. 5 1018,1019,1021,1022,1541. The definition of "without 
authority" an ! the dehi t ion of a "deceptive writing" (paragraph 
(ni) ) will provide for coverage of these offenses. 

"Falsely makes" covers the classic counterfeiting situation, as well ns 
many other instances of forgery. The term "makes" is not meant in its 
technical sense (as in the "maker" of a negotiable note), but rather 
is meant in its more common meaning (as in "making" a pie). The es- 
sential ingredients are twofold : (1) the writing must purport to have 
been made by someone other than the actor; and (2) the other must 
either not exist or not have authorized the making. To make something 
which purports to be a copy of the genuine, but which is not because the 
apparent maker is fictitious or because the writing copied.was made 
n-ithout authority, is also mcluded. Note also that a forged agnature 1s 
a "writingn within these provisions. 

Falsely "completes" and falsely "alters" are defined to assure that 
false completions or alterations of instruments are included within 
the concept of forgery. It is possible that a requirement of materiality 
should be added : that only 'lmaterial" completions or alterations should 
be included. However, the requirement is omitted because t.he "intent to 
deceive or harm" that must accompany any offense includes such 
concepts. It is the intent to deceive or injure the victim that justifies 
the sanction. 

Whether the actor makes, completes or alters a document so that the 
result is something other than what i t  appears to be, it would seem 
equally appropriate to subject him to criminal liability. The definition 
of "forge" or "counterfeit" espresses the purpose of these statutes to 
consolidate the functionally similar concepts of forgery and counter- 
feiting into offenses with identical elements. The two terms are still 



used, however, so as to permit continuation of common usage- 
"counterfeiting' money, "forging" checks. 

The definition of "utter?' (paragraph (11) ) expands upon the offense 
of using forged or counterfeited ms tmen t s  in a fraudulent scheme. 
Since the conduct is criminal only when acconlpanied by an intent to 
deceive or harm, "uttering" need not include a notion of uttering only 
for unlawful purposes. Other uses of the term also require a men8 rea 
that will exclude innocent conduct. Similarly, possession (paragraph 
( i ) )  will be an offense only if accompanied by an intent to deceive 
or harm another. 

The definitions in paragraph (j), (k) and ( I )  are taken from exist- 
ing lam, 18 U.S.C. $5 8 and 2311. T h  d e h t i o n  of "obligation or other 
security of the Un~ted States" gives effect to the special grading pro- 
visions of 85 1751 and 1752. concerning the counterfeiting of United 
States monies. Definitions of "securities" md "tax stamps" are needed 
to describe special types of writing which may be forged with imple- 
ments proscribed in 5 1752. 

See Working Papers, pp. 959-65,968-71. 

8 1755. Making or Uttering Slugs. 

(1) Offense. A person is guilty of an  offense if he makes or 
utters a slug with intent to deprive a supplier of property or serv- 
ice sold or offered by means of a coin machine or with knowledge 
that he is facilitating such a deprivation by another person. 

(2) Grading. The offense is a Class A misdemeanor if it in- 
volves slugs which exceed $50 in value. Otherwise it is a Class B 
misdemeanor. 

(3) Definitions. I n  this section: 
(a) "slug" means a metal, paper, or other object which by 

virtue of its size, shape or any other quality is capable of being 
inserted, deposited, or otherwise used in a coin machine as an  
improper but effective substitute for a genuine coin, bill or 
token ; 

(b) "coin machine" means a coin box, turnstile, vending ma- 
chine, or other mechanical or electronic device or receptacle 
designed : 

(i) to receive a coin or bill of a certain denomination or a 
token made for  the purpose; and 

(ii) in  return for the insertion or  deposit thereof, auto- 
matically to offer, provide, assist in providing or permit the 
acquisition of property or a public or private service; 

(c) "value" of the slugs means the value of the coins, bills 
or tokens for which they are capable of being substituted. 

(4) Jurisdiction. There is federal jurisdiction over an  offense 
defined in this section under paragraph (a) of section 201 or when 



the offense involves a coin machine designed to receive currency 
of the United States. 

Comment 

Slu s are presently dealt with in a lengthy and complex fashion in 
18 U. 5 .C. 5 491. This section represents a substantial departure in 
format, but not much change in substance. The gravamen of the of- 
fense as proposed, and as i t  exists, is the making or using of slugs 
~ i t h  the Intent to deprive mother of goods or serrices obtainable by 
putting a coin in a vending machine, passing through a turnstile, etc. 

(Use Of 

is in wtudi ty  a form of theft, but i t  is included in this 
group of o enses because its rincipal jurisdictional base involves ma- 
chines designed to receive 8 nitecl States currency. Further, the con- 
cept of "uttering," in this provision. includes, us does existing lnw, 
trafficking in sliigs, as well as using them.) While esisting lam speaks 
separately to the manufacture of objects that can be used as slugs, the 
section' corers such conduct by including '.making" "with h o d e d g e  
thnt he is facilitating such a deprivation by another person." The exist- 
ing provision that a warning to a manufacturer of goods that his prod- 
uct is being used as slugs may provide such knowledge is a questionable 
one, and is not inchidecl in the section; i t  gives to a lam enforcement 
officer the power to  remove n wide range of objects from legitimate 
inmufacture on the ground that the? can be used as  slugs. Some 
safepuards for the rights of the manufacturer seem to be needed, bnt 
nre inappropri~~te in a criminnl code. Tf necessarv. R re,r~lntorv provi- 
sion outside Title 18 establishing appropriate agency supervision could 
provide such safeguards 

Grading departs from existing law to the extent that Class A mis- 
demeanor penalties attach only when the $50 limit is met, in order to be 
consistent with grading of theft. 

See Working Papers, pp. 97 1-$2,982. 

5 1756. Bankruptcy Fraud. 

(1) Offense. A person is guilty of a Class C felony if, with in- 
tent to  deceive a court o r  i t s  officers o r  to harm creditors of a 
bankrupt, he  knowingly: 

(a) transfers o r  conceals any property belonging to the 
estate of a bankrupt; 

(b) receives any  material amount of property from a bank- 
rup t  af ter  the filing of a bankruptcy proceeding; 

(c) transfers or  conceals, in contemplation of a bankruptcy 
proceeding, his own property or  the property of another; 

(d) conceals, destroys, mutilates, a l ters  o r  makes a false 
entry in any document affecting or relating to the property or  
affairs of a bankrupt, o r  withholds any such document from 
the receiver, trustee or  other officer of the court entitled to its 
possession ; o r  



(e) gives, obtains or receives a thing of value for acting or 
forbearing to act in any bankruptcy proceeding. 

(2) Duration of Offense. The concealment of any property of 
a bankrupt is a continuing offense and the period of limitations 
shall not begin to run until the bankrupt shall have been finally 
discharged from bankruptcy or a discharge from bankruptcy 
finally denied. 

(3) Definitions. In  this section "bankrupt" means a debtor by 
or against whom a petition has been filed under Title 11 of the 
United States Code, and "bankruptcy proceeding" includes any 
proceeding, arrangement or plan pursuant to Title 11. 

Comment 
This section retains the portion of 18 U.S.C. $152 that is not 

covered by other sections of the proposed Code. No substantive 
change in existing law is intended. One issue involves the manner of 
stating the intent which should accompany these offenses. Existing 
law requires that the defendant act '%.non-ingly and fraudulently" 
and in certain instances that he intend "to defeat the bankruptcy lam." 
The word "fraudulently" is not used here because of its imprecision. 
The ' W e n t  to defeat" language is not included because it does not 
seem appropriate or necessary to require that the actor know what 
the bm~huptcp  laws are and affirmatively intend to  undercut them. 
Knowingly engaging in the described conduct with an intent to 
deceive tile court or its officers, or with an intent to h a m  creditors 
of the bankrupt more accurately describes the appropriate mem rea. 
Federal jnrisdiction over bankruptcy matters is plenary, under Article 
I. Section 8. of the Constitution: therefore, no iurisdictional bnss for 
this offense is here stated. Subsection (2) carries forward present 18 
U.S.C. $3281. See Working Papers, pp. 972,982. 

5 1757. Rigging a Sporting Contest. 

(1) Interference With a Sporting Contest. A person is guilty 
of a Class C felony if, with intent to prevent a publicly-exhibited 
sporting contest from being conducted i n  accordance with the 
rules and usages purporting to govern it, he: 

(a) confers or offers or agrees to confer any benefit upon, or 
threatens any harm to, a participant, official or other person 
associated with the contest; or 

(b) tampers with any person, animal or thing. 
(2) Soliciting or Accepting Benefits. A person is guilty of a 

Class C felony if he knowingly solicits, accepts or agrees to accept 
any benefit the giving of which is prohibited under subsection (1). 

(3) Definition. A "publicly-exhibited sporting contest" is any 
contest in any sport, between individual contestants or teams of 



contestants, the  occurrence of which i s  publicly announced in 
advance of the event. 

(4) Sta tus  of Contestant. The status of the contestant as 
amateur or  professional is not material to the commission of the 
offense described in this section. 

(5) Jurisdiction. There is federal jurisdiction over a n  offense 
defined in this section under paragraphs (a), (b), (e) o r  (h)  of 
section 201. 

Comment 
The proposal advanced here is somewhat more elnborate than the 

existing statute (18 U.S.C. 5 224)) but is not intended to alter its 
coverage substanti:illy. Expansion of the offense to reach other public 
exhibitions, e.g., quiz contests, was considered, but mas not provided 
because of uncertaint as to public expectations nncl accepted prac- 
tices with respect to ot i er publlc eshibihons. 

Another possible expansion of existing lam would be proscription 
of mere articipation In a rigged contest ~ i t h  knowledge it has been 
rig ed. {uch participation constitutes s fraud on the public similar 
to %re& receipt or offer of the bribe. The difference in the de e of 
culpability could be reflected in grading. The offense has not E n  so 
extended, howe~er, on the ground that those truly culpable in such 
affairs can be reached by provisions on complicity and that the offense 
would, in effect, be one of failure to inform on others (an omission 
for which criminal snnctions are rarely employed). 

See Working P a p i s ,  pp. 972-73,982. 

5 1758. Commercial Bribery. 

(1) Giving Bribe. A person is  guilty of a Class A misdemeanor 
if he : 

(a) confers or  agrees o r  offers to confer any benefit upon 
a n  employee o r  agent without the consent of the latter's em- 
ployer or  principal, with intent to influence his conduct i n  
relation to his employer's o r  principal's affairs; o r  

(b) confers or  agrees or  offers to confer any benefit upon 
any fiduciary without the consent of the beneficiary, with in- 
tent to  influence the fiduciary t o  ac t  o r  conduct himself con- 
t rary  to his fiduciary obligation. 

(2) Receiving Bribe. A person is guilty of a Class A misde- 
meanor if he knowingly solicits, accepts o r  agrees to accept any 
benefit the giving of which is prohibited under subsection (1). 

(3) Jurisdiction. There is federal jurisdiction over a n  offense 
defined in this section under any of the following circumstances: 

(a) Common Bases-under paragraphs (a) o r  (b) of section 
201 : 



(b) National Credit Institutions-when the  person commit- 
ting the offense or  the person who is  the subject of the offense 
is a n  agent, fiduciary or  employee of a national credit institu- 
tion (as defined in section 219) or  of a small business invest- 
ment company (as defined in 15 U.S.C. § 662), and the offense 
i s  committed in connection with his duties; 

(c) Employee Welfare or  Pension Plan-when the person 
committing the offense or the person who is the subject of the 
offense is a n  agent, fiduciary or  employee of a n  employee wel- 
f a re  benefit plan o r  employee pension benefit plan subject to 
29 U.S.C, Ch. 10; o r  is an employer any  of whose employees 
a r e  covered by such plan; or  is a n  agent, fiduciary o r  employee 
of a n  employer any of whose employees a r e  covered by such 
plan; o r  is a n  agent, fiduciary o r  employee of a n  employee 
organization any of whose members a re  covered by such plan ; 
or  is a person who, o r  a n  agent, fiduciary o r  employee of a n  
organization which, provides benefit plan s e r ~ c e s  to such plan; 
and the offense is committed in connection with his duties: 

(d) Interstate Facilities-when the person committing the 
offense o r  the person who is the subject of the offense is a n  
agent, fiduciary o r  employee of any interstate facility and the 
offense is committed in the course of his duties; 

(e) Military Service Clubs--when the  person committing 
the offense or  the person who is the subject of the offense is a n  
agent, fiduciary or  employee of a military officers' or  service- 
men's club fo r  personnel on active duty, o r  of a military post 
exchange, and  the offense is committed in  connection with his 
duties. 

Cbmment 
Ez%ing lam proscribes commercial bribery committed in specific 

areas of federal regulation, such as with respect to banks, employee 
benefit plans and railroads. See 18 U.S.C. 214 (failing to disclose fee 
for endeavoring to procure Fedeqal Reserve bank loan for another) 
and 5 215 (bank oficer r e c e i ~ ~  gift for nuking loan). The scheme of 
§ 1758 is to carry forward these provisions under a common definition 
and common grading of the misconduct and by a description of the 
specific situations invoking federal concern in the jurisdictional bases. 
Added to thelist of current application are military service clubs (sub- 
section (3) (e) ), interstate facilities otllor than railroads and any com- 
mercial bribery in federal enclaves. See TTTorlting Papers, pp. 9'13,082. 

5 17.59. Unlawful Trafficking in Food Stamp Coupons. 

(1) Offense. A person is guilty of an  offense if he knowingly 
traffics in food stamp coupons in violation of the regulatory law. 



(2) Definitions. I n  this section : 
(a)  "traffics" means: 

(i) transfers o r  otherwise disposes of the coupons to 
another ; 

(ii) possesses the coupons with intent to transfer or  other- 
wise dispose of them to another; or  

(iii) obtains o r  receives the coupons; 
(b) "regulatory law" means Chapter 51 of Title 7, United 

States Code, and regulations issued pursuant thereto. 
(3) Grading. The offense is a Class C felony if the value of the 

coupons exceeds $500 and  the trafficking was engaged in with 
intent that  the coupons be used by a person not authorized to  use 
them or tha t  the coupons be used to purchase a thing other than 
food, as defined in the regulatory law. Otherwise the offense is a 
Class A misdemeanor. 

(4) Valuation. For  purposes of grading, the value of the cou- 
pons shall be the face value. Trafficking committed pursuant to 
one scheme o r  course of conduct may be charged a s  one offense and 
the value of the  coupons involved may be aggregated in determin- 
ing the grade of the offense. 

Comment 
This section brings into tlw Code criminal provisions connected with 

the federal food stnmp program, primarily to provide felony grading 
for certain 1-iolations, rather than to leave all violations subject to 
reduction to Clnss A misdemeanors pnrsuant to  Code $3006'. Instead 
of the $100 felony/misdcmeanor line of 7 U.S.C. 5 U)23, p d m g  fol- 
lows the $500 felony/misdemeallor line f o m d  in Code pronsions 
denling -xith theft and forgery and, in addition, re uires for the 9 felony a specific intent to undel.mine the basic purposes o the pro,-, 
in order to exclude from felony treatment. technical violations which 
may inlvolre coupons valued at more than $50. Serious violations now 
covered bv i U.S.C. § 2023 which arc not within this section are 
co-rered by other Code provisions, e.g., presenting illegally obtained 
coupons to the government for redemption would be attempted theft. 

§ 1.771. Engaging in or  Financing Criminal Usury Business. 

(1) Offense. A person is guilty of a Class C felony if he know- 
ingly engages in, or directly or  indirectly provides financing for, 
the business of making extensions of credit at such a rate of 
interest that  repayment or performance of any promise given in 
consideration thereof is unenforceable through civil judicial proc- 
ess (a) in the jurisdiction where the debtor, if a natural  person, 



resided at the time credit was extended or  (b) in every jurisdic- 
tion within which the debtor, if other than a natural person, was 
incorporated o r  qualified to do business a t  the time credit was 
extended. 

(2) Presumptions. Knowledge of unenforceability shall be 
presumed, in the case of a person engaging in the business, if any 
of the following exist, and in the case of a person directly or  
indirectly providing financing, if he knew any of the following: 

(a)  i t  is a n  offense in the relevant jurisdiction described in 
subsection (1) to charge, take or  receive izterest a t  the rate 
involved ; 

(b) the ra te  of interest charged, taken or  received is 50 or  
more percentum greater than the maximum enforceable rate 
of interest in the  relevant jurisdiction described in subsection 
(1); or  

(c) the  ra te  of interest involved exceeds 4j percentum per 
annum o r  the equivalent rate for a longer o r  shorter period. 

(3) Rate of Interest. Unless otherwise provided by the law of 
the relevant jurisdiction described in subsection (I), the rate of 
interest is to  be calculated according to the actuarial method 
of allocating payments made on a debt between principal and 
interest, pursuant to which a payment is applied first to the ac- 
cumulated interest and the balance is applied to the unpaid 
principal. 

(4) Defense. It is  a defense to a prosecution under this section 
that  the  defendant was licensed or otherwise authorized by the 
United States o r  a state government to engage in the business of 
making extensions of credit. 

(5) Definitions. In this section : 
(a)  a n  "extension of credit" means any loan, or any agree- 

ment tacit o r  express whereby the repayment or  satisfaction of 
any  debt, whether acknowledged or  disputed, valid or invalid, 
and however arising, may or will be deferred ; 

(b) "debtor" means any person to whom a n  extension of 
credit is made, or  who guarantees the repayment of that  esten- 
sion of credit, or in any manner undertakes to  indemnify the 
creditor against loss resulting from the failure of any person 
to  whom tha t  extension of credit is made t o  repay the same: 

(c) the  repayment of any extension of credit includes the 
repayment, satisfaction, or  discharge in whole or  in part  of any 
debt o r  claim, acknowledged o r  disputed, valid or  invalid, 
resulting from o r  in connection with tha t  extension of credit. 



(6) Judicial Notice of Sta te  Law. For  the purposes of this 
section, relevant state law, including conflicts of laws rules, gov- 
erning the enforceability through civil judicial processes of re- 
payment of a n y  extension of credit or  the performance of any 
promise given in consideration thereof shall be judicially noticed. 
This subsection does not impair any authority which any court 
would otherwise have to take judicial notice of any  matter  of 
state law. 

(7) Jurisdiction. Federal jurisdiction over a n  offense defined 
in this section extends to  any such offense committed anywhere 
R-ithin the United States, pursuant to the powers of Congress to 
regulate commerce and to establish uniform and effective laws 
on the subject of bankruptcy, and under the findings of Congress 
expressed in section 201 of the Consumer Credit Protection Act 
(Public Law 90-321), and to any such offense committed within 
the special maritime and  territorial jurisdiction of the  United 
States, as defined in section 210. 

Comment 
This section is proposed for consideration as a substitute for the 

recently-enacted provisions of Chapter 42 of Title 18 ($S 891-96), 
dealing with extortionate credit transactions. Chapter +2 proscribes 
all extensions of credit made upon an ~~nderstanding between tho 
creditor and debtor that fnilure to make timely payments could result 
in riolellce or other criminal harm. Since proof of such an understand- 
ing is exceedingly difficult, the statute relies upon definitions of what 
constitutes a prima facie case : civil unenforceabil ity plus 45 percent 
interest plus a reasonable bclief by the debtor as to the creditor's use 
o r  reputation for use of extortionate means of collection. I f  direct 
evidence of the debtor's belief is not available, evidence of the creditor's 
reputation in the debtor's community may be substituted. 

I n  order to avoid possible ronst,itutional objclctions to the esistin 
lam (fear of which appears to be limiting its utility), the appronc f 
of this section is to narrow the gap between the definition of the offense 
and the facts which are considered s i t i c i~n t  to establish it. This is 
accomplished by considering the business of making uncollectible loans 
as one which m a t  rest on e~ ther  implicit threat of violent collection or 
multiple fraudulent representations that. loans, interest rates, etc., are 
in fact valid and enforce~ble. Thissection is thus closer to  the anti-loan- 
sharking offense recently enacted in New York, which flatly makes it a 
felony to charge interest at a rate higher thnn 25 percent, unless 
authorized by law to do so (N.Y. Pen. Law 5 100.40). I n  order to avoid 
establishing a nationrrl legal rate of interest, the notion of unenforce- 
ability in the jurisdiction where the debtor resides is borrowed from 
the esisting federal statute as the gist of the offense, and the presump- 
tions are keyed either to local rates or t.he existing 45 percent limit. 
Since the element of threat or fear is no longer required, 1771 
focuses more sharply on loansliarliig by requiring that the illegal 



lending be engaged in as a "business," a concept which has been given 
content through 'udicial const.mction of federal gambling legislation. d Addit ionidly a efense is provided for businesses which are govern- 
ment-supervised. 

Since the existing law mas conceived as an attack on organized crime, 
present federal jurisdiction is plenary. Such jurisdiction may be 
overbroad ; erha s jurisdiction should be co-extensive with that over 
illegal vmb!in5gee 5 1831. 

See \ orlimg apers, pp. 929-50,983-85. 

5 1772. Securities Violations. 
A person is guilty of a Class C felony if he : 

(a) knowingly does anything declared to be unlawful in 15 
U.S.C. $8 77e, 77% 77w, Vfff, 77xxx, 78i(a)(l)-(5) or [Rule 
10b-51; or 

(b) in a registration statement filed under subchapter I of 
15 U.S.C7 Ch. 2A, or in an application, report or document filed 
under subchapter III of 15 U.S.C7 Ch. 2A or any rule, regula- 
tion, or order issued pursuant thereto, knowingly makes any 
untrue statement of a material fact or omits to state any 
material fact required to be stated therein or necessary to 
make the statements therein not misleading. 

Om& 
I n  accordnnce with the policy of including in the proposed Code all 

crimes punishable as felonies, this ,=tion serves to incorpornta by 
reference certain penal provisions in Title 15 which are part of the 
complex and detailed scheme for regulating securities tmnsnctions. 
Encompassed are the Securities Act of 1933, Securities Eschan-ge Act 
of 1934, and Trust Indenture Act of 1939, virtually all violat~ons of 
which are now punishable as felonies by up to five years' imprison- 
ment under the general penalty provisions of the 1933 and 1030 Acts 

77x, 77yyy) and up to two years' in the 1934 Act (15 . Some of the secur~ties offenses there defined constitute 
offenses already defined in the proposed Code and are, therefore. not 
explicitly incorporated here and can be repealed; for example, 15 
17.S.C. 5 77f (falsely affising signature to registration statement) in 
its felonious aspects is forgery. But the other offenses either do not 
fall within any of the general crimes in the proposed Code (for 
exa~nple, proscriptions against selling unregistered stock and against 
publicizing a stock without disclosmg receipt of payment for the 
publicity), or  are false statement provisions which merit grading as 
a felony. 

Even though, absent the requirement of intent to defraud. the of- 
fenses are largely d u m  proh&tum or prophylactic, § 1772 pro- 
poses retrntion of felony penalties for misconduct in the securities 
area, largely because of uncertainty as to the effect on the regulatory 
scheme of lesser deterrence than the felony penalties. ( I t  appears 



that prison sentences of felony len h are rare1 imposed for viola- 
tions of the securities laws in the a f? sence of a s [ owing of an under- 
lying fraud of great magnitude). The regulatory scheme is focused 
principal1 on the activities of highly sophisticated professionals, r who are a ert to the existence of the requirements imposed u on them, 
and relies to a great extent upon self-regulation. It is virtua f ly impos- 
sible to predict whether the standards of self-regulation, developed 
over the 35 years of the Acts' existence, mi ht be relaxed should the 
maximum prison penalties for violations% signScantly reduced. 
Other factors tend to support the need for felon? penalties as a deter- 
rent particularly with respect to the national exchanges. Certain pmc- 
tices, not necessarily fraudulent, entail the risk of serious consequencw 
for the securities market, perhaps the national economy ; yet the temp- 
tations to violate prohibitions, because of the possibility of large and 
quick "killings", are great, while the means are easily available. 

I n  addition to the false statements felony contained in the 1933 and 
1939 Acts (15 U.S.C. $5 77x, 77yyy). the section felony penal- 
ties for selling unregistered securities (15 U.S.C. $5 77e, 7ifff) ,  fraud 
(15 U.S.C. 577q (a) ) , advertising a security ~ i t h o u t  revealing the fact 
of payment for doing so f rom the issuer or dealer (15 U.S.C. $7Sq (b) - 
(c) ), and indicating approval by the SEC of any secluity (15 U.S.C. 
55 77w, 7 7 ~ ~ s ) .  The proposed Code thus provides felony coverage of 
most conduct. declared unlawful in the 1933 and 1939 Acts. I n  the 
case of securities fraud (15 U.S.C. 5 77q(a) ), although i t  falls largely 
within the scope of a general Code crime (theft by deception), a sepa- 
rate offense is here retained because the existing lam 11x3 been given a 
somewhat different inenning by judicial construction. 

With respect to the 1934 Act, the policy of the Code is not to 
incorporate most offenses as Class C felonies. There the present maxi- 
mum two-year penalty represents a view of the relative serious~iess 
of the violations as being closer to classification as a Class 9 misde- 
meanor than as a Class C felony. The section, however, would raise the 
pendty for violations of the first subparagraphs of 15 U.S.C. 5 78i(a), 
dealing with manipulation of security prices, on the basis of the need 
for the greater deterrence. The line between those s u b p a r a p p h s  and 
the remainder of that section is based on the fact that the latter pro- 
hibitions are dependent upon SEC rules and regulations. The policy 
is that felonies should be explicitly enacted by the Congress, rather 
than only defined and promulgated by the SEC. The section would, 
however, make a violation of Rule lob-5 a Class C felony. The refer- 
ence is in brackets in $1772 because i t  is contemplated that Congress 
would enact the rule into statute with its o m  section number. It is 
intended that the remaining penal provisions in the 1934 Act con- 
cerning willful violations of replations on the operation of securities 
exchanges (including such matters as violation of margin requim 
ments) 1~11~1 other penal provisions relating to public utility conipa- 
nies, inrestmmt c o n l p a ~ e s  and investment advisers, all of which carry 
maximum jail penalties of two years (15 U.S.C. $5 78ff, 792-3, 80a- 
48, 80b17), be mlassified as Class A misdemeanors or perhaps made 
subject to the regulatory offense provision (8 1006). 



5 1773. Banking Violations. 

A person is guilty of a Class C felony if he engages in conduct 
prohibited or declared to be unlawful by 12 U.S.C. 8 95 (relating 
to emergency restrictions on members of federal reserve system), 
with intent to conceal a transaction from a government agency 
authorized to administer the statute or  with knowledge that his 
unlawful conduct substantially obstructs, impairs or perverts the 
administration of the statute or any government function. 

This section incorporates in the Code an economic regulation felony 
outside Title 18. Because 12 U.S.C. 5 95 prohibits a riolation of ndes 
and regulations pro~nul t d by administrative authority, not Con- 

$ e gress, sound penologica policy mould suggest that such a violation 
should, a t  most, be a misdemeanor. However, the class which can 
violate the rules and regulations is very narrow and hiahly regulated. 
Culpability requirements have been added for the ferony similar to 
those for commission of felonies regarding international transactions, 
also incorporated into the Code. See Code § 1204. It is contemplated 
that any other replatory felonies to be incorporated in the Code would 
be similarly treated. 



Chapter 18. Offenses Against Public Order, Health, 
Safety and Sensibilities 

RIOT AND MUTINY 

§ 1801, Inciting Riot. 

(1) Offense. A person is  guilty of a n  offense if he: 
(a) incites o r  urges five or  more persons t o  create or  engage 

in a riot; o r  
(b) gives commands, instructions o r  directions to  five o r  

more persons in furtherance of a riot, 
"Riot" means a public disturbance involving a n  assemblage of five 
[ten] or  more persons which by tumultuous and violent conduct 
creates grave danger of damage or  in jury to  property o r  persons 
or  substantially obstructs law enforcement o r  other government 
function. 

(2) Attempt, Solicitation and Conspiracy. A person shall be 
convicted under sections 1001,1003 o r  1004 of attempt, solicitation 
or  conspiracy t o  commit a n  offense under this section only if he 
engages in the prohibited conduct under circumstances in which 
there is a substantial likelihood that  his conduct will imminently 
produce a violation of this section. 

(3) Grading. The offense is  a Class C felony if it is under sub- 
section ( l ) (b)  and the riot involves 100 or  more persons. Other- 
wise it is a Class A misdemeanor. 

(4) Jurisdiction. There is  federal jurisdiction over a n  offense 
defined in this section under paragraphs (a), (e) o r  (h) of s e e  
tion 201; but no prosecution shall be instituted under paragraphs 
(e) or  (h) unless the  Attorney General certifies tha t  a federal 
interest exists by reason of the fact the  circumstances under 
which the offense occnrred manifestly portended involvement of 
100 or more persons o r  the riot involved 100 or  more persons and 
i ts  occurrence was o r  was being substantially furthered from 
outside the s ta te  where the riot occurred or  would have occnrred. 

This section is based on recently-enacted federal legislation for the 
District of Colunlbia defining "rioting" for the District. The defini- 
tion of riot in subsection (1) is derived from D.C. Code 5 22-1122 
(1960) (" ublic disturbance mvolving an assemblage of five or more 
persons &ich by tumultuous and violent conduct or threat thereof 
creates grave danger or injury to property or persons") ; its constitu- 



tionality was sustained in United States v. matthew, 419 F 2 d  1?77 
(D.C. Cir. 1969). It is important that federal legislation on the subject 
be uniform rather than assimilated from widely divergent, const~tu- 
tionally vulnerable state statutes. A good riot provision in the federal 
code will also serve as a useful model for state law revisions whch 
may be expected to follow the federal patten.  One issue hereis whether 
the minimum number of participants should be set a t  5,12,20 or some 
other figure. This question should be approached from the point of 
v i e r  of what numbers create extraordinar roblerns for a moblle mod- 
ern urban police force. The minimum oztfree, often found in older 
state legislation and in the 1968 federal riot legislation, 18 U.S.C. 
SfS 232(1), 2102, seems too low from this point of view as well as from 
the polnt of mew of confining federal jurisdiction to fairly extensive 
disorders. The principal text's requirement of 5 and the bracketed 
alternative of 10, which is supported by a substantial body of opinion 
in t.he Commission, reflects the divergence of riews on this issue. 

The reference in the District of Columbia definition to "threat" 
of tuimult is omitted from the present test as excessirely vague. H o r -  
ever, evidence of actual threats would be relevant in determining the 
"tumultuous" character of the disturbance, as well as its imminence. 
Neither the recent New York revision (N.Y. Pen. L. 8 240.05) nor 
the proposed Michigan revision (5 5501) contain 'Ltl~reat" in the 
d e h t i o n  of riot. But cf. Chapter 102 (Riots) of Title 18 (18 U.S.C. 

2102 (a) (2) ) , threat modified by "clear and present danger" and re- 
quirement of "ability to  execute." 

The definition of riot in this section includes obstruction of govern- 
ment functions and thereby incorporata those aspects of 18 U.S.C. 

231 relating to obstruction. 
Inciting riot is graded as a Class A rnisdemeanor.,Under the D.C. 

provision, such conduct is a misdemeanor, while under the nearly 
contemporary Congressional enactment, 18 U.S.C. 5 2101 (interstats 
travel or use of interstate facilities with intent to incite riot, etc.), it is 
a felony to incite or organize s riot. Misdemeanor classification is espe- 
cially appropriate in a code which, like the present one, permits fed- 
eral prosecution for serious crimes to pexsons or  propertv committed 
in the course of another federal offense. By virtue of the "piggyback" 
jurisdiction ( 5  201 (b) ) , arson, burglary or murder, committed by one 
who commits a federally punishable riot offense, would be subject to 
direct federal prosecution under the appropriate substantire section of 
the proposed Code. It therefore becomes unnecessary to grade riot, as 
such, into felony levels, e.g., "if bodily injury or death results", as in 
the District of Columbia propision. Note that an inciter of a riot can 
be guilty of a Class C felony as an accon~plice of a person who, under 

1802 of the proposed Code, employs a firearm or destructive derice 
while engaging in a riot, whether or not this constitutes an offense 
under any other provision of the proposed Code. I f  the actor is a leader 
and the riot involves 100 or more persons, the offense is a Class C 
felony. Of. $1103, dealing with armed insurrection. 

Federal jurisdiction is prescribed for inciting riot in federal en- 
claves. I t  also extends to  cases in which there is L I S ~  of interstate 
facilities, including the mails, and interstate movement of persons. 
This corresponds to the federal jurisdiction contemplatd bp 18 U.S.C. 

2.12 



2101. The exercise of this jurisdiction is limited by requiring the 
ttorney General t c ~  certify that a federal interest is present, before B 

an undertaking to supplant local risibility for preserving order. 
C[18 U.S.C. 5 2101(d). The sectioxs not confer federal juridic- 
tion upon the basis that commerce has been "affected". But cf. 18 
U.S.C. $5 231 and 245 (b) (3). The Supreme Court's expansive reading 
of "affecting comnerce?' would federalize virtually every civil dis- 
order, presenting too frequently the need for the political decision of 
the Attorney General referred to above. 

See Workmg Papers, pp. 431,988-89,102&26. 

§ 1802. Arming Rioters. 

(1) Offense. A person is guilty of a Class C felony if he: 
(a) knowingly supplies a firearm or destructive device for 

usein a r io t ;  
(b) teaches another to prepare or use a firearm or destruc- 

tive device with intent that any such thing be used in a riot; or 
(c) while engaging in a riot, i s  knowingly armed with a fire- 

arm or destructive device. 
"Riot" has the meaning prescribed in section 1801. 

(2) Jurisdiction. There is federal jurisdiction over a n  offense 
defined in this section under paragraphs (a), (e) or (h) of sec- 
tion 201 and, with respect to offenses under subsection (l)(a), 
also under paragraph (j). 

Comment 
This section on felonious arming for riots derires from the 1968 

federal legislation against "civil disorders" (18 U.S.C. §§ 231 et  sty.). 
The main change is made in subsection (2), where, for reasons given 
in the comment to 5 1801, supra, the "affecting commerce" basis for 
federal jurisdiction has been dropped. Kote that jurisdiction over this 
offense includes enclaves, use of interstate facilities and trawl in inter- 
state commerce. Attorney General certification, required by Q 1801, is 
not required by this section, but the general admonition of § 207 states 
a Congressional policy to limit prosecution to cnses involving a signifi- 
~ m t  federal interest. The secthn also substitutes "knowingly" for the 
somewhat br0adc.r culpability in 18 U.S.C. 5 2'31 (a )?  which embraces 
mere negligence in the supply of nrms to a possible rioter. On general 
principles: negligence should not be enough to convict of a felony. See 
Working Papers, pp. 431, 989, 10-26-2'7, 1050. 

1803. Engaging in a Riot. 

(1) Offense. A person is guilty of a Class B misdemeanor if he 
engages in a riot, as  d e h e d  in section 1801. 

(2) Attempt, Solicitation and Conspiracy; Presence. The pro- 



visions of section 1801(2) are  applicable to  attempt, solicitation 
and conspiracy to commit a n  offense under this section. Mere pres- 
ence a t  a riot is not a n  offense under this section. 

(3) Jurisdiction. There is federal jurisdiction over an  offense 
defined in  this section under paragraph (a) of section 201. 

Comment 
Section 1803 (like $1801) derives from D.C. Code $ 22-1127, which 

des engaging in a riot and leading or inciting a riot as  a mis- 
%reanor punishable by up to one year's imprisonment and a fine 
up to $1,000. Inciting is aded in 8 1801 as a Class A misdemeanor; 
mere participation is gra f' ed in this section as a Class B misdemeanor. 
Cf. 18 U.S.C. $2101 (participation graded as a felony). 

The proposed classification of mere participation as a Class B mis- 
demeanor reflects four considerations: (1) the desirability of Con- 
gressional guidance to lam enforcement, prosecuting, and judicial 
o5cials in discrirninatiq among the mass of persons involved in a 
serious riot; (2) the avail8,bility of summary procedures for disposing 
of large numbers of "petty offenses:" (3) the considerable risk that n 
person may be convicted as a "participant" when he may have been 
only :I person who came to the scene n-ith a view to peaceful protest or 
demonstrntion, or an innocent observer trapped in a pressing nlob 
(note the explicit exclusion of mere presence in subsection (2) ) ; and 
(4) the dim~nished culpability which has been pointed ou t  as char- 
acterizing participntion in crowd 1 c t '  lons. 

Federnl jurisdiction over the offense of eng?ging in a riot is limited 
to federnl enclaves. Cf. 18 U.S.C. 5 2101. T h ~ s  discriminates between 
the federal interest in lenders and inciters and mere participants. It 
avoids the possibility of flooding federal courts with proseciltions of 
mere participants in cases where the feclcrnl interest is slight. Of 
course, n participant would be linble to prosecution for any federnl 
offense involving lrarnl to persons or property he committed in the 
course of a riot, such as an assault on a federal lam enforcement official, 
~ l i c t h e r  the conduct took place ~r i th in  or outside an enclave. 

See Working Papers, pp. 431.988. 

§ISM. Disobedience of Fablic Safety Orders Under Riot 
Conditions. 

(1) Offense. A person is guilty of an infraction if during a 
riot. a s  defined in section 1801, or  when one is immediately im- 
pending, he disobeys a reasonable public safety order to move, dis- 
perse, or refrain from specified activities in the immediate vicinity 
of the riot. A public safety order is an  order designed to prevent 
or control disorder, or  promote the safety of persons or  property, 
issued by a n  official having supervisory authority over a t  least 
ten persons in the police, fire, military or other forces concerned 
with the riot. 



(2) Jurisdiction. There is federal jurisdiction over an offense 
defined in this section under paragraph (a) of section 201. 

c- 
This section, applicable only in federal enclrtres, makes it an offense 

to disobey a reasonable public safety order,. classifying the offense a t  
the lowest level, the noncriminal "infmct~on'~. See $ 3001 (3)  as to 
consequence of infraction. There are dangers in creating offenses 
defined by police "orders"; but the emergency of riot conditions justi- 
fies explicit reco tion of a police discretion which is otherwise dis- 
guised as arrest L'yrticipatingn in the riot. Once the discretion is 
recognized it is posib e to impose safeguards such as the requirement 
that the order be issued b someone higher in authority thsn the rank- 
and-file policeman.  ear Kas been expressed that some orders may be 
impossible to follow, e.g., a dispersal order addressed to individuals 
packed in a mob. The requirement that u pcrson engage in conduct 
as a basis of crinlinal liability-a 301 of the proposed Code--consti- 
tutes a safeguard against such abuse of prosecution under this section. 

Consideration was given to roviding n statutory exemption for % news media personnel, and poss~ ly others s ~ ~ c h  as elected public sem- 
ants and other government officials, so long as they were not physically 
obstn~cting efforts to cope with the riot. Cf. Study Draft 5 1804(1). 
It mas recognized that city councilmen, Congressmen and other pubhc 
officisls would often have a duty or privilege to take an interest. in 
riotms situations, and that the First Amendment has implications 
for the right of news media to be present. Howerer, an explicit statu- 
tory exemption in their favor m:ls rejected because i t  proved impos- 
siblo to draft satkfactury definitions of the c l a w  of excepted persons 
or the limits of their permissible activities. Fear was also expressed 
regc~rding a pelson's claims to rrpresenc the press or public authority, 
cla~ms which would be difficult to appraise under riot circumstances. 
h substantial body of opinion in the Commission, however, favors 
statutory expression as the lnost effective means of securing the right 
of certain persons to be present a t  the riot so long as they do not 
physically obstruct elforts to cope. with it. 

With respect, to  offenses by federal public seriants during riots, see 
S 1521 (unlawful acts under color of law), and the applicability of the 
general as.sa.uk provisions ( @I61 1 e t  sq.) together with $60.2 (jnsti- 
fication for use of force in executing a public duty). 

See Torking I'apers, pp. 431,989-90,1027-28. 

§ 1805. Mutiny on a Vessel. 
(1) Offense. A person is guilty of an offense if by force, threat 

of force or deception, he usurps command of a vessel. The offense 
or attempt to commit the offense is a Class B felony if the vessel 
is on the high seas, and otherwise is a Class C felony. 

(2) Jurisdiction. There is federal jurisdiction. over an offense 
defined in this section under paragraphs (a) or ( I )  of section 201. 



This section carries forward the proscription of usurp' command 
of a vessel contained in the existing mutiny offense (18 U ~ C .  5 2198). 
Other rmriptions in the existin statute, e.g., . . deprives [the 
mastery of authority and command on board . . ." have been deleted 
as redundant or as unnecessary in a Code which deals generally with 
attempt and complicity. Although strictly speaking mutiny is an 
offense committed by the crew of a vossel, § 1805 covers usurpation 
of command bv anvonwrew member, passenger or outsider-who 
uses the proscribed means. Cf. $1635 of the proposed Code, which 
deals with usurping control of an aircraft. 

The Class B felony grading of mutiny on the high seas recognizes 
the greater danger posed when it is initiated or continues in such 
circumstances. Existmg law authorizes ten years' imprisonment. 

Added to the jurisdxtion explicitly provided in existing law is the 
piracy base. 

FIREARMS AND EXPLOSIVES 

Introductory Note 

Two of the d o n s  in this ,goup, $5 1812 and 1813, are intended to 
cover the felonious aspects of conduct prohibited under federal regu- 
lation of firearms and explosives. The regulatory legislation is not set 
forth in the Code. In this connection a majority of Commissioners 
recommend that Congress : 

(1) ban the production and possession of, and traflicking in, 
handguns, with exceptions only for military, police and sim- 
ilar official activities; and 

(2) require registration of all firearms. 
A substant.id body of opinion in the Commission: opposes any fed- 

eral involvement in firearms control beyond that embodied in 
existing legislation. 

The legislation here referred to includes Title WI of the Omnibus 
Crime Control and Safe Streets Act of 1968 (18 U.S.C. App, 5s E01- 
1203) and the Gun Control Act of 1968 (18 U.S.C. 5s 921-928 [Title 
I], 26 U.S.C. 59 5091-5872 [Title 111 ) . 

Among the arguments supporting the majority view arc the follom- 
ing. Crimes of violence and accidental homicides will be markedly 
reduced by suppression of handguns, which, on the one hand, are 
distinctively susceptible to criminal and impetuous use, and, on the 
other hand, are not commonly used for sporting purposes as are long 
guns. State control is ineffective because of differing policies and 
leakage between states. A comprehensive and uniform registration 
lam will facilitate tracing a firearm mhen it has been used for criminal 
purposes. 

Among the arguments supporting the opposing view are the follow- 
ing. Suppr-ion of handguns mill not reduce the incidence of violent 
crime since criminals n i l 1  probably still be able to obtain them while 



law-nbiding victims will not have them for defensive purposes. Na- 
' 

tionnl supression of handguns would be unenforceable on the basis of 
present and foreseeable resources; and effective enforcement mould 
tend toward the creation of a national police force, which is unde- 
sireable. 11 national law would violate rinciples of federalism and 
mandate similar treatmen* of vastly di if erent problems. Comprehen- 
sive registration would tend to  lead toward confiscation, which is 
undesirable. 

See Working Papers, pp. 1031-58. 

$1811. Supplying Firearms, Ammunition, Destructive Devices or  
Explosives fo r  Criminal Activity. 

(1) Offense. A person is guilty of a Class C felony if he: 
(a)  knowingly supplies a firearm, ammunition therefor, de- . 

structive device or  explosive to a person who intends to com- 
mit a crime of violence o r  intimidation with the  aid thereof or  
while armed therewith; o r  

(b) procures or receives the same with like intent. 
(2) Definition. I n  this section "crime of violence o r  intimida- 

tion" means such a crime defined in sections 1501 to 1521, and such 
a crime defined in Chapters 16 and 17 of this Code when the 
offense is a felony. 

(3) Jurisdiction. There is  federal jurisdiction over an  offense 
defined in this section under paragraphs (a)  or  (j) of section 201. 
Commission of a n  offense defined in this section shall  not be a 
basis for application of section 201(b) to confer federal jurisdic- 
tion over commission of another offense except where the  offense 
defined in this section involves a destructive device o r  explosive 
and the other offense is one defined in sections 1601 to  1603,1611 
and 1612. 

Comrment 
This section adapts to the Code two measures in present law: 18 

U.S.C. 5 921(b) regarding firearms and new 18 U.S.C. § 844 
of Title X I  of the Organized Crime Control Act of 1970 
452) ) regarding esplosives. Existing law is 
proscriptions in subsections (1) (a)  and 
explosives to one who intends to 
with" as well as to one who actually intends to use such materials in 
the commission of n crime. 'LCrin~e of ~iolence or intimidation", defined 
in subsection (2), is substituted for LLkill, injure . . . intimidate or 
unlawfully damage or destroy" in 18 V.S.C. 5 8 U ( d ) .  As in present 
explosives law (18 U.S.C. 8 814(d)) state. as well as federal, crimes 
are included, by virtue of the definitions of "offense" "crime" and 
"felony" in Code 5 109. 

Existing jurisdiction is maintained in subsection (3). While the 
general principle is to exclude n violation of this section as an offense 



upon ~ihicl i  "piggybtwk" jurisdiction can be conferred ( 8  901 (b) ) , 
an exception is made when the violation concerns destructive devices 
and explosives, in accordnnce with tlie recently expressed Congres- 
sional policy reflected in Title XI  of the Orgnnized Cri~ne Control Act 
of 1970. 

The provisions of 18 US.('. 53 994(c) and 844(b) wl~icli increase 
penalties for federal oil'rnses conmitted by means of, or while unlaw- 
fully carrying, n firearm or explosive are not included in the Code. 
\\%ere rnisbchut-ior is independently criminal, as assault and robbery, 
the in~olveinrnt of a firearnl or explosive nlay be an appropriate 
criterion for sentence or for defining an n g p ~ ~ i l t e d  offense. Accord- 
i n g l ~ ,  in the proposed Code. the crimes in which a gun or  esplosirc is 
likely to contribute n1:lterially to the crimil~nl behavior, e.g., aggra- 
vated assault (0  1612). arson ( 5  1701). nrmetl robbery ( a  l'iiil), tlre 
already punishable with special severity as, variously. Class -1, B or  
C felonies. Gmding to reflect the firearm consideration could be es- 
tended tn ltdditional o t f e n ~ :  for esamplc. theft of petty amounts 
might be r:~ised to a felony when il firearm is carried unlawfully 
($1735). Rlurder ( 8  1601). r n p  ($1641). and kidnapping ($ 1631) 
carry penalties so high (nt least Class I3 felony) that there is little 
gi in in adding a term of ywrs for illegal g t n  or explosive carrying. 

The appeal of the principle of 18 U.S.C. 8s Z)W(c) ancl 844(h) can. 
therefore. better be reflected in the sentencing part of the proposed 
C d e .  For esalnple, where i t  is provided that the sentencing judge 
must make IL special finding to avail lhnself of the upper ranges of his 
sentencing discretion ( 8  320'2), it is nppropria.te, as has there been 
proridecl. tl~ttt using n firennn or explosive sufficiently justifies n high 
sentence. Sin~iltlrly, as now provicled in a 3201 (3), this fact lnay justify 
a judicially impsedminirnum term 

The provisions of 18 U.S.C. 8 W ( h ) ,  % 9% (i) and ( j )  as to dealing 
in stolen firerinns, ammunition and explosives are generally reflected 
in the theft grilding of proposed Code 8 1735. 

3 1812. Illegal Firearms, Ammunition or  Explosive Materials 
Business. 

(1) Offense. -4 person is  guilty of a n  offense if he knowingly 
supplies a firearm, ammunition or explosive material to, o r  pro- 
cures or  receives a firearm, ammunition o r  explosive material for, 
a person prohibited by the regulatory law from receiving it. 

(2) Definitions. I n  this  section: 
(a)  "firearms" h a s  the meaning prescribed in section - of 

the regulatory law; 
(b) "explosive material" has the meaning prescribed in sec- 

tion -of the regulatory law; 
(c) "ammunition" has  the meaning prescribed in section - of 

the regulatory law; and 



(d) "regulatory law" means Chapter - of this Code and any 
rules o r  regulations issued pursuant thereto. 

(3) Grading. The offense is a Class C felony if the  actor: 
(a)  was not licensed or  otherwise authorized by law to han- 

dle, transfer or  engage in transactions with respect to the 
firearm, destructive device or  explosive material; o r  

(b) engaged in the forbidden transaction under circum- 
stances manifesting his readiness t o  supply or  procure on other 
occasions in disregard of lawful restrictions. 

Otherwise the offense is a Class A misdemeaqor. 
(4) Jurisdiction. There is federal jurisdiction over an  offense 

defined in this section under paragraphs (a), (g) or  ( j )  of section 
201, o r  when a licensee under the regulatory law engages in the 
conduct. Commission of a n  offense defined in this section shall not 
be a basis for application of section 201(b) to  confer federal 
jurisdiction over commission of another offense. 

C70mment 

This section is intended for use in co~inection with a regulatory 
scheme (such as that in existing. lav, 18 U.S.C. 8s 8-42, 922 and 18 
U.S.C. App. $ 1202) whicli proricles for supervision over the inter- 
state and foreign flow of filwwn~s and ex dosives but prohibits their I acquisition by only a small minority of t ie general ppu1:ltion. The 
section reliects the view that, 1111cler such a scheme, there should be more 
discrimination than is provitled under existing law in distinguishing 
between felonies and misdelneanors. Title 18 U.S.C. 5 924 nlakes it a 
felony to h.riolate any provision of this chapter". That includes some 
fairly innocuous and technical violations of the ro hylactic rules laid 
down by Congress and t lie Secretary. For ernrnpye. e.l)nilure of a licensed 
dealer to secure from a custon~er an oath as to hisag: would be felonious 
even if the custonner was of proper age. (See 18 V .S.C. 5 922 (c) (1) ) . 
So also. it would be felony if a dealer selling to an out-of-state cus- 
tomer failed to send "by registered mail (return receipt requested) " 
sworn notice of sale to the chief law enforcement ofic8r of the cus- 
tomer's place of residence or failed to wait seven days for :i response, 
even though the dealer sent telegraphic notice and received tele- 
phonic response from the 1r1m enforcement officer as the basis for 
deliveriqz iii sis &.her thnn seven davs. (/bid). Failure of n licensed 
dealer to "make an approprinte entry in . . . or properly maintain" 
required records is a felony under 13 I7.S.C. 5 922 (m) however incon- 
sequential the default. 

The significance of such n blanket characterization of hundreds of 
"~olations" as felonies is not merely t lint trirnl defai~l ts may b 
harshly penalized. Prosacvtors nnd judges might exercise discretion in 
such cases. I3ut equally inipo~tant is the nreclless burden on proFcu- 
tors and district courts when no misdemeanor is provided for expedi- 
tious handling of minor charges. 

Section 1812 brings into the Code the criminal prorisions of tlle 



regulatory lam relating to supplying firearms to and procuring fire- 
arms for ineligibles, primarily t o  discriminate between felonious and 
less serious misconduct in t.his area. Other conduct made subjed ,to 
criminal sanctions by t.he regulatory law rrould continue to be covered 
by the regulatory law as misdemeanors. 

5 1813. Trafficking In and Receiving Limited-Use Firearms. 

(1) Offense. A person is guilty of a Class C felony if he: 
(a) traffics in limited-use firearms in violation of the regu- 

latory law ; or 
(b) receives a limited-use firearm with knowledge that it is 

being transferred to him in violation of the regulatory law. 
(2) Definitions. In  this section: 

(a) "traffics" means : 
(i) transfers to another person; 
(ii) possesses with intent to transfer to another person; 
(iii) makes or manufactures; or 
(iv) imports or exports; 

(b) "limited-use firearm" has the meaning prescribed for 
"firearm" in the regulatory law; and 

(c) "regulatory law" means Chapter 53 of Title 26, United 
States Code, Chapter - of this Code and any rules and regu- 
lations issued pursuant thereto. 

(3) Jurisdiction. Commission of an  offense defined in this 
section shall not be a basis for application of section 201(b) to 
confer federal jurisdiction over the commission of another offense. 

Col7vment 

This section is intended for use with a regulatory scheme ~ h i c h  
generally suppresses itrafficking in and possession of certain kinds 
of firearms. See Introductory Note preceding $1811, supra. At present 
such a scheme is in effect, under the tax l am,  with respect to machine 
guns, sawed-off long guns, etc.; and the section is keyed both to the 
existing provisions and undrafted provisions (indicated by the blank 
reference to a Chapter in the M e )  implementing the majority 
recommendtltion of a ban on hand,pns. Where, as here, weapons are 
intended to  he totally suppressed among the civilian population, fewer 
violations are trivial, and there is justification for embracing more 
conduct than that identified in $ 1812 under felony sanctions. 

§ 1814. Possession of Explosives and Destructive Devices in 
Buildings. 

A person is guilty of a Class A misdemeanor if he possesses an  
explosive or destructive device in a federal government building 



without the written consent of the government agency or  person 
responsible fo r  the  management of such building. "Federal gov- 
ernment building" means a building which is  owned, possessed, 
o r  used by o r  leased to  the United States. 

Cominent 
This section carries f o r ~ a r d  18 T.S.C. 5 8M(g), recently enacted 

as part of Title XI of the Organized Crime Control S c t  of 1970 (P.L. 
91452). I t  is probable that Congress did not intend to penalize in- 
advertent, technical violations of this provision. This intent could be 
made explicit by pro-iidiog an affirmative defense that the explosive 
material was possessed for a l a d u l  purpose, which would not under- 
mine the enforcement scheme since, under the Code, the burden of 
proof would be on the defendant. 

DASGEROUS. ABUSABLF,. I-SD RESTRICTED DRCGS 

Znt7.oductory Wote 
The following sections on drugs, @1821 to 1899, were being devel- 

oped by tlie Commission at the same time that the 91st Con f== "" workina on new provisions dealing x i th  the same subject. he work 
of the tongre= resulted in enactment of the Compreliensive Drug. 
Abuse Prevention and Control Act of 1970 (P.L. 91-513). The crim- 
inn1 provisions of the new Drug Act and the Code sections differ 
in some respects; but except r i t h  respect to the penalty for possession 
of mnrihuana, the Commissio~~ expresses no preference for one mode 
of treatment or the other and is tresenting the Code sections sub- 
stantially as they appeared in the btudy Draft only for the purpose 
of callin the attent.ion of the Congress to both nlodes of treatment. 
Principa F differences between the new Drug Act and the Code sections 
are noted in the comments to those sections. 

The drug offenses included in the proposed Code depend, for com- 
plete definition, upon the existence of a comprehensive regulatory 
scheme set forth outside of Title 18: such a scheme is contained in 
the new Drug Act. Although some of the sections proposed here 
would require some modification of tlie regulatory provisions of the 
new Drug Act, an attempt has been made to  integrate these sections 
with the regulatory scheme of that Act. Those penal provisions in- 
volving repilatory matters, e.g., -ciolation of record keeping require- 
ments, would remain outside Title 18, either as Class A misdemeanors 
or perhaps subject to the regulatorgoffense provision ( 5  1006). 

3 1821. Classification of Drugs. 

For  purposes of sections 1821 t o  1829 and unless modified by the 
Attorney General in accordance with this section, "dangerous 
drug,)) "abusable drug,)) and "restricted drug" have the meanings 
prescribed in section 1829. The Attorney General i s  authorized to 
classify and reclassify any  "controlled substance" a s  defined in 



section 102 of the regulatory law within one of these three clas- 
sifications, in accordance with the factors set forth in section 201 
of the regulatory law. In  making such classifications and reclas- 
sifications the Attorney General shall follow the procedure pre- 
scribed in section 201 of the regulatory law. Culpability with 
respect to classification is not required. 

Comment 
..MI "controlled substances," as defined in the regulatory law (see 

5 102(6) of the new Drug Act), are here divided into three groups for 
purposes of criminal sanctions. The new Drug Act divides them into 
five groups. Here "dangerous drugs'' include "hard" narcotics, e.g., 
heroin, potent hallucino~ns,  e.g., LSD, injectable amphetnmines and 
some cannabis prepamtlons, e.g., hashish. "Abusable drugs'' include 
barbiturates, oral amphetamines. marihuana and pe 
drugs'' are nonprescription medications, such as 

This section gives t ho  Attorney General the 
classification of my drue which is classified and to add new drugs t o  
any of the three categories. The procedure detailed in the regulatory 
law must be followed. That procedure under 5 201 of the new Drug Act 
is as follows: the Atkame General shall request advice from the Sec- 
retary of H E W  and shn i' 1 consider factors enumerated in 5 %l(c) 
before making his finding. In  the categorization for criminal purposes 
the following factors might be added to the list: (1) the social cost of 
crirninalizing traficking In or possession of a drug, pnrticularly when 
the penalties are high; (2) the level of severity of criminal smctions 
necessary to regulate effectively unlawful transactions in a drug. 

See Working Papers, pp. 1060,1064,1077-80. 

5 1822. Traflticking in Dangerous and Abusable Drugs. 

(1) Class B Felony Trafficking. A person is guilty of a Class B 
felony if, except as authorized by the regulatory law, he know- 
ingly sells a dangerous drug for resale or  traffics in a dangerous 
drug in a quantity in excess of that  established from time to time 
by the Attorney General, in accordance with the procedure pre- 
scribed in section 201 of the regulatory law, as indicative of 
trafficking for  resale. 

(2) Class C Felony Trafficking. A person is guilty of a n  
offense if, except as authorized by the regulatory law, he know- 
ingly traffics in a dangerous or  abusable drug. The offense is a 
Class C felony unless subsection (3) applies. 

(3) Misdemeanor Trafficking. Trafficking in a dangerous o r  
abusable drug shall  be a Class A misdemeanor if: 

(a)  the defendant did not act for profit o r  to fur ther  com- 
mercial distribution; and 



(b) the defendant did not transfer o r  otherwise dispose of a 
dangerous o r  abusable drug to a child under eighteen o r  facili- 
tate such transfer or  other disposition, or, if the defendant 
did engage in such conduct, he was less than five years older 
than the child. 

The special classEcation provided in this subsection shall  apply 
if the defendant is charged with trafficking under this subsection 
o r  if, at sentencing, the required factors a re  established by a pre- 
ponderance of the evidence. 

Subsection (1) penalizes wholesaling of dnngerous drugs and gives 
the -4ttorney General the power to establish quantities of danger- 
ous drugs wlich are indicative of ~vholesale dealing in them. Alter- 
natively, Class A felony penalties could be made available to leaders 
of grou s of ten or more who engaged in any drug felony on a con- 
tinuing % ask. Cf. Study Draft $1005: $408 of the new Drug -4ct re- 
garding penalties for continuing criminal drug enterprises. 

The procedure for determining the quantities should be set forth in 
the regulatory law. Although the new Drug Act does not distinguish 
among crimes on the basis of quantity, the procedure used for classify- 
ing drugs (advice of HEW Secretary, etc.) could also be used for this 
purpose. 

There are a number of alternative a proaches to Class B grading. \ T r a i E c h g  in dangerous opiates and ot er narcotics often takes place 
through organized crime channels, and therefore could be made sub- 
ject to more severe penalties, us is done in the new Drug Act regardless 
of whether it is shown to be for resale or of the qwmtity involved. 
( 5  401 (b) (1) (A)  ) Alternatively since addicts often are small-scale 
itraffickers. and engage in .trafficking with other addicts only to satisfy 
their own needs, the statute itself might list quantities of each dangcr- 
ous drug in excess of which trafficking would be a Class B felony so as 
to distingnish betmeen major and minor transactions. Or, instead of 
absolute quantities, any quantity listed in the statute or  by the person 
or body establishing the quantity might be made presunlptive of whole- 
sale trafficking, allowing a defendant to escape the more severe pen- 
alties by appropriate proof at sentencing. The alttorney General could 
be instructed to establish regional criteria on the theory that  hat is 
snlall scale in Kew York is large scale in a small rural community. 

Subsection (2), providing the basic penalty for trafficking in dan- 
gerous or abusable drugs, establishes a position similar to that 
taken in $401 (b) (1) (B)  of the new Drug Act. Subsection (3)  es -  
cludes from felony sanctions transfers to persons over 18 which are not 
for profit or to further cornmercial distribution. Note that. a gift to  
prove to a potential buyer that one sells top-quality marihuana is a 
transfer to  further cornmercial clistribution. Jfistake as to age of the 
recipient is not exonerating under § 302(3) (c). which provides that, 
as n general rule, culpability is not required for grading prorisions. 
The burden of proving the ameliorating facts is on the defendant in a 



sentencing proceeding unless the prosecutor has charged the lesser 
crime in the first instance. 

See Working Papers, pp. 1060-61, 1 0 6 M ,  1100-21, 1 1 4 2 4 .  

5 1823. Trafficking in Restricted Drugs. 
(1) Class A Misdemeanor Trafficking. A person is guilty of an 

offense if, except a s  authorized by the regulatory law, he know- 
ingly traffics in a restricted drug. The offense is a Class A misde- 
meanor unless subsection (2) applies. 

(2) Class B Misdemeanor Trafficking. Trafficking in a re- 
stricted drug shall be a Class B misdemeanor if the defendant did 
not act for  profit or to further commercial distribution. The 
special classification provided in this subsection shall apply if 
the defendant is charged with trafficking under this subsection or 
if, at sentencing, the required factors are  established by a pre- 
ponderance of the evidence. 

(3) Trafficking For Own Use, It is an affirmative defense to a 
prosecution under this section that the defendant did not transfer 
or intend to transfer or otherwise dispose of the drug to another 
person. 

Cmnnwnt 
This section distinguishes betmen commercial and noncommercial 

tr&ckmg in restricted d m p  as 5 1822 does with respect to trafficking 
in dangerous and abusable drugs. Mere possession of restricted drugs 
would not be unlawful under the Code and, therefore, traffic.hg 
which a.mounts only ito possession for one's own use is excluded. But cf. 
5 401(b) of the new Drug Act, which provides a one-year penalty 
for all trafficking in restricted drugs whether or not it is commercial. 
See Working Papers, pp. 1063,1100,1123-24,114244. 

$1824. Possession Offenses. 

A person is guilty of an offense if, except a s  authorized by the 
regulatory law, he knowingly possesses a usable quantity of a 
dangerous or abusable drug. If the drug is a dangerous drug, the 
offense is a Class A misdemeanor. If the drug is an  abusable drug 
other than marihuana, the offense is an  infraction upon a first 
offense, a Class B misdemeanor if it is the second conviction of the 
defendant for trafficking in or possessing a dangerous or abusable 
drug, and a Class A misdemeanor if i t  is the third or subsequent 
conviction of the defendant for such trafficking or possessing. If 
the drug is marihuana, the offense is an  infraction. 



[A person is guilty of a Class A misdemeanor if, except as 
authorized by the  regulatory law, he knowingly possesses a usable 
quantity of a dangerous or abusable drug.] 

Commtent 
The principal test would make distinctions among the three cate- 

gories of drugs. Possession of hard narcotics and potent hallucinogens 
would be a Class A misdemeanor. Possession of marihuana, certain 
barbiturates and other abusable dru would be an infraction, wit.h 
up-ontding for subsequent offenses wit r respect to abusable drugs other 
than marihuana. Possession of a restricted drug would not be an 
offense. This section requires that a usable quantity of the drug be 
possessed; mere traces found in an automobile or  premises leare too 
much doubt as to the identity of the person r h o ,  presumably then in 
possession of usable quantities, left these esidentiary traces behind. 

With respect to differences between this section and the n e r  Drug 
-4ct, Commission preference is expressed in the principal text for 
treatment of possession of marihuitna as an infraction, an  offense 
under the Code which is subject. to a fine only, as opposed to  treatment, 
as under the new Drug ,4ct, as a misdemeanor punishable by up to one 
year's imprisonment. 

The principal text is based on the view that available el-idence does 
not demonstrate s i ,dcant  deleterious effects of marihuana $I quan- 
tities ordinarily consumed; that any risks appear to be sigdicantly 
lower than those attributable to  alcoholic beverages; that the social 
cost of criminalizin,a a substantial seepent of otherwise law abiding 
citizenry is not j u d e d  by the, as yet, undemonstrated harm of mnri- 
huana use; and that  jail penalties for use of marihuana jeupardize 
the credibility and therefore the. deterrent value of our drug laws 
with respect to other, demonstrably harmful drugs. Legalization is not 
recommended a t  this time for sonle of the same msons listed below 
supporting the misdemeanor penalty. 

The bracketed alternative in the text, reflects a substantial body 
of opinion in the Commission that the misdemeanor penalty provided 
in the new Drug Aot should be retained for illegal possession of abusa- 
ble drugs, as well as dangerous drugs, and that no distinction should 
be made with respect to marihuana, at least until the Commission on 
Marihuana and Drug Abuse, established under 5 601 of the new 
Drug Act, has reported. The alternative text reflects the  vie^ that 

there is 
cant evidence sua~esting harmful effects of marihuana, 

at least o its long-term use; g a t  infraction clasification, involving 
only modest h e ,  unpayable by many offenders and therefore not 
imposable under the Code, and no jail term, even for violation of pro- 
bation or chronic offenders, is an inadequate control, especially as a 
support. for those who desire to  resist social pressures to use marihuana; 
that having, in alcohol, one uncontrollabl~ substance does not mean 
r e  should forfeit a reasonable opportunity to retain control over 
another; that t.he social costs of misdemeanor sanctions are amply 
moderated by 5 1827 permitting absolution for offenders; and that 
the credibility of community disapproval of marihuana is undermined 
by too precipitate reduction of penalties. 

See Working Papers, pp. 1060,1063,112~2,114~&. 
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3 1825. Authorization a Defense Under Sections 1822 to  1824. 
In a prosecution under sections 1822 to 1824 authorization, in 

fact ,  by the regulatory law is  a defense. 

Comment 
I n  roviding that nuthorization is a defense, this section is csplicit P that t ie gover-nmcnt need not, in the f rst instance, negative the esist- 

ence of an exemption, e.g., the defendant was a prnctitioncr. However. 
once there is evidence in the case sufficient to raise n reasonable doubt on 

' con- the issue, the prosecution has the burden of proving beyond a rw- 
able doubt that the regulatory  la^^ did not :iutliorize defendant's con- 
duct. See $103. Cf. 8 515 of tlie new Dnig Act. under which the burden 
of going fomard n-it11 evidence of all esernption is placed on the 
person claiming the rsc~nption. See Working Pnpers. p. 106 i. 

§ 1826. Federal Jurisdiction Over Drug Offenses. 

Federal jurisdiction over a n  offense defined in  sections 1822 to  
1824 extends to a n y  such offense committed anpwhere within the 
United States or  the special maritime or  territorial jurisdiction, as 
defined in  section 210, pursuant to  the powers of Congress to regu- 
late commerce and under the  findings of Congress expressed in 
section 101 of the regulatory law. 

Comment 
This section establishes plenary federal jurisdiction over drug of- 

fenses, as does the new Drug Act ( $  101). .In alternative to plenar 
jurisdiction for all offrnscs would be plenary jl~risdiction for the tra i' - 
ficking offenses but only enclave jurisdiction for the possession offenses. 
Sincc this would produce difliculties in deciding who could be arrested 
in certain situations, e.g.. in a raid on a place where dmgs were being 
distldmted, .plenary j~irisdiction is proposed over possession offenxs, 
subject to discwtionarv restrnint in the esercise of such j~~risdiction 
r1nc1c.r S 207, and g~iicieiines estnblisl~ecl by the Attorney Genernl. Note 
t h t  the grant of ple~inry jurisdiction avoids tlie need for pres~tnlecl 
bases for federal involvement, e.g., that a drug mns illegally imported, 
which -sere a feature of federal drug l a m  prior to the new Drug -1ct. 
See I\-orking Papers. p. 1059. 

5 1827. Suspended En t ry  of Judgment. 

(1) Authority of the Court. Except as provided in subsection 
(3), whenever a court is  authorized to  enter a conviction for a n  
offense under sections 1822 to 1824 which is  not a felony, it may, 
without entering a judgment of guilty and with the consent of 
the defendant, defer fur ther  proceedings and place the defendant 
on probation in accordance with Chapter 31. Upon violation of a 



condition of probation, the court shall discharge the defendant 
and proceed as provided in section 3103(4). Upon satisfactory 
completion of the  term of probation, the court shall discharge 
the defendant and  dismiss the proceedings against him. 

(2) Consequences of Discharge. Discharge and dismissal under 
this section shall be without court adjudication of guilt and shall 
not be deemed a conviction of a n  offense fo r  any  purpose. 

(3) Exclusions. This section does not apply to any  person who 
h a s  previously been convicted of a drug crime o r  who has pre- 
14ously had a judgment against him suspended under this section. 

Comment 

This section would permit the court to deal with a first offender 
without stigmatizing him with a criminal record. Such a provision is 
particularly appropriate in the area of drug legislation, but as i t  may 
also be a desirable way of dealing mith other first offenders. e.g., shop- 
lifters, i t  could, alternatively, be made a general sentencing pro-ckion. 
The section is similar to $404(b) of the new Drug Act. 

Because the rednction to misdemeanor in 11822 occurs a t  sentelwing 
i t  would be happropriate to deny the benefit of this section to a per- 
son whom a jury has found guilty of a felony. Therefore this section 
authorizes a court to use it a conviction for less than a felony 
is authorized. Prior conviction of a d n ~ g  crime serres to deny the bene- 
fit of this section. (A crime is any felony or misdemeanor as defiled by 
the  proposed Code without regard to whether or not there is federal 
jurisdiction. Thus state crimes are counted as prior convictions to the 
extent that the conduct would have been illegal had there been federal 
jurisdiction. (See definition of L'crirne" in $109.) 

Section 404(b) of the new Drug Act also p r o d e s  for espungihg 
records of arrest, trial and conviction in certain cases and permits the 
oft'cnder to deny that sllch events occurred. Chapter 35 of the pro- 
posed Code deals wit11 collateral consequences of conviction: but its 
provisions. which apply to all offenders, reflect the view that attempt 
to suppress the facts is not an effective or appropriate wag to deal 
mith the problems posed by sllch consequences. 

See Torking Papers, pp. 1121-93. 

3 1829. Definitions for  Sections 1821 to  1829. 

I n  sections 1821 to 1629: 
(a)  "traffics" means: 

(i) (A) transfers or  otherwise disposes of a drug to  an- 
other person ; 

(B) prescribes a drug not in the course of professional 
practice ; 

(C) possesses a drug with intent to  transfer o r  other- 
wise dispose of i t  to another person ; 



(ii) manufactures a drug; or 
(iii) imports a usable quantity of a drug into the United 

States, or exports a usable quantity of a drug from the 
United States. 'Tmports" includes landing in the United 
States or receiving a t  the place where i t  was landed in the 
United States or from a person who brought i t  from the 
place where i t  was landed in the United States a usable 
quantity of a drug imported into the United States and 
landed in the United States ; 

(b) unless modified by the Attorney General in accordance 
with section 1821, "dangerous drug" means : 

(i) any substance classified a s  a Schedule I or Schedule 
I1 controlled substance under section 202 of the regulatory 
law except a material, compound, or preparation which 
contains any quantity of marihuana or peyote and does not 
contain a dangerous drug; 

(ii) any material, compound, or preparation in a form not 
primarily adapted for oral use which contains any quantity 
of the following substances having a potential for abuse 
associated with a stimulant effect on the central nervous 
system : 

(A) amphetamine, i ts salts, optical isomers, and salts 
of i ts  optical isomers; 

(B) phenmetrazine and its salts; 
(C) any substance which contains any quantity of 

methamphetamine, including its salts, isomers, and salts 
of isomers; 

(D) methylphenidate; 
(iii) any cannabis preparation ; 

(c) unless modified by the Attorney General in accordance 
with section 1821, "abusable drug" means: 

(i) any substance classified as a Schedule I11 or Sched- 
ule IV controlled substance under section 202 of the regu- 
latory law except as provided in paragraph (b)(ii) of this 
section ; 

(ii) marihuana ; 
(iii) peyote; 

(d) unless modified by the Attorney General in accordance 
with section 1821, "restricted drug" means any substance clas- 
sified as a Schedule V controlled substance under section 202 
of the regulatory law; 

(e) "cannabis preparation" means the separated resin, 
whether crude or purified, obtained from marihuana or from 



the mature s ta lks  of any plant of the genus cannabis; any 
preparation, compound, or  derivative of the resin; o r  any tinc- 
ture of marihuana; but i t  does not include fiber produced from 
the mature stalks of a n y  plant of the genus cannabis, oil or  
cake made from the seeds of the plant, o r  any other prepara- 
tion, compound, o r  derivative of the mature stalks (except the 
separated resin) o r  of the fiber, oil, or  cake; 

(f)  "marihuana" means all parts, including the seeds, of any 
plant of the  genus cannabis, whether growing o r  not; but does 
not include the mature stalks of the plant, fiber produced from 
the stalks, oil or  cake made from the seeds of the plant, any 
preparation, compound, or  derivative of the stalks, fiber, oil, or 
cake, o r  the sterilized seed of the plant tha t  is incapable of 
germination ; 
(g) "regulatory law" means the Comprehensive Drug Abuse 

Prevention and  Control Act of 1970. 

"Traffics" is defined very broadly, and embracm the conduct pro- 
scribed in the new Drug Act. Agreelng or offering to transfer need not 
be explicitly covered hero, since such conduct is covered b the general 
compracy, attempt and solicitation provisions. See Wor ing Papers? 
pp. 1085,1059-60,1080-1100,110611. 

7c 

Introductory Note 

The following sections on gambling, $8 1831 and 18X, were being 
developed by the Conmission a t  the same time that the 91st Congress 
was working on new provisions dealing with the same subject. The 
work of the Congress resulted in enactment of Title \'I11 of the Orga- 
nized Crime Control Act of 1970 (P.L. 91-458). Title VLLI and the 
Code sections, particularly Code 1831, differ in some respects; but 
the Commission expresses no pre ! erencs for one mode of treatment 
or the other and is resenting the Code sectioils as they appeared in the 
Study Draft on1 for the purpose of calling the attention of the Con- 
gress to both mo i" es of treatment. 

Among the differences are the following. Title VII I  establishes 
plenary federal jurisdiction over gambling activity which violates 
state laws, but limits the federal interest according t o  the size of the 
enterprise. The criterion, under new 18 U.S.C. $1055, is whether the 
gambling enterprise "involves five or more persons who conduct7 fi- 
nance, manage, supervise, direct or o m  all or part" of the illegal 
wambling business, and has been ''in substantially continuous opera- 
:on for ra period in excess of thirty days or has a gross revenue of 
$2,000 in any single day." All violations are felonies piinishable by up 
to five p a r s '  imprisonments. Code S 1831 ~ ~ o u l c l  continue reliance upon 



conventioiul jurisdictional bases, e.g., use of interstate commerce : but 
distinctions in size of the enterprise (similar to those employed in 
Title VI I I  to define the smpe of the federal interest) mould serve to 
distinguish Class C felonies from Class A misdemeanors. Title V l I I  
also makes violation of the state law a part of tho government's bur- 
den in every prosecution ; Code % 1831 makes the issue of lawfi~lness 
a matter of defense, as a result of which the prosecution has no bi~rden 
to prove illegality under state law until there is evidence in the case 
sufficient to raise a reasonable doubt that it is lawful. I n  addition, 
Title V I I I  explicitly excludes gambling conducted for the benef t of 
n clinritable organization, regardless of n-hetlicr it is prohibited by 
local lam. Title VIII  does not deal directly with the reform of existing 
lam reflected in Code 6 1832. Seither of the Code sections contains for- 
feiture pro~isions such as those in new 18 U.S.C. R 1955, since it is 
contemplated that all forfeiture provisions would be placed i n  a dif- 
ferent part. of Title 18. 

Title V I I I  contains a new offense (18 U.S.C. 8 1511) which 
scribes a conspiracy "to obstruct the enforcement of the criminal fro- aws 
of n State or political s~lbciivision thereof, with the intent to facilitn!e 
an illegal gambling business" when at least one of the conspirators 1s 
an oficial or employee of the state or political snbdirision :ind nt least 
one conducts, finances, mana es, sipervises, directs or owns p r t  of the 
illepll gambling business. 8ode $ 1368 encompasses s o n ~ r w h ~ t  more 
local bribery and similar offenses by permitting prosecl~tion of such 
offenses committed in the course of any federal offense, including for 
exmple,  drug offenses as well as illegal gan~bling. 

$ 1831. Illegal Gambling Business. 

(1) Offense. A person is guilty of an  offense if he engages or 
participates in the business of gambling, unless, a s  provided in 
subsection (2), i t  was legal in all places in which it was carried on. 
Without limitation, a person shall be deemed to be engaged in the 
business of gambling if he: 

(a)  conducts a wagering pool or  lottery; 
(b) receives wagers fo r  or on behalf of another person: 
(c) alone o r  with others, owns, controls, manages or finances 

a gambling business; 
(d) knowingly leases o r  otherwise permits a place to be 

regularly used to  carry on a gambling business; 
(e) maintains f o r  use on any place o r  premises occupied by 

him a coin-operated gaming device, as defined in 26 U.S.C. 
$4462 ; o r  

(f)  i s  a public servant who shares in the proceeds of a gam- 
bling business whether by way of a bribe o r  otherwise. 

(2) Defense. It is a defense t o  a prosecution under this section 
that  the gambling business was legal in a l l  places in which it was 
carried on. The place in which a gambling business is carried on 



includes any place from which a customer places a wager with or 
otherwise patronizes the  gambling business, as well a s  the place 
in which the wager is received. 

(3) Grading. The offense is a Class C felony if : 
(a) the defendant employed or utilized three or  more per- 

sons to carry on the gambling business; 
(b) the defendant, or  the gambling business o r  par t  thereof 

which he  owned, controlled, managed o r  financed, accepted 
wagers in excess of $2,000 in a single day; 

(c) the defendant received lay-off wagers or  otherwise pro- 
vided reinsurance or  wholesaling functions in relation to per- 
sons engaged in a gambling business: or  

(d) a public servant was bribed in connection with the 
gambling enterprise. 

Otherwise the agense is a Class A misdemeanor. 
(4) Jurisdiction. There is federal jurisdiction over a n  odense 

defined in this section under paragraphs (a), (e) o r  (h) of section 
201, or when a n y  gambling device, a s  defined in section 1832, used 
in the commission of the offense, moves across a state boundary. 

Section 1831 would be the basic federal statute relating to gambling. 
It proscribes any significant participation in the conduct of a gam- 
bling business, except to the extent that such business is legal where 
carried on. It declares that all such gambling businesses are illegal in 
federal enclaves. 

Ordinary social gambling would not be a federal oifense, since the 
section applies only to  those who "engage or participate in the business 
of gambling." In this respeot it follows existing law. Of. 18 U.S.C. 
5 1084 (transmitting wagering information, by person "engaged in the 
business of betting or wagering") ; 16 U.S.C. 5 1952 (interstate travel 
pursuant to "business enterprise jnvolving. gambling . . .") ; 26 
U.S.C. 5 4 0 1  (tax on persons "engaged in the business of accepting 
wagers"). Note that the phrase "without limitation" renders the list 
of conduct in subsection (1) (a)-( f )  nonesclusive as  to the conduot 
that constitutes engaging in a gambling business. 

The section follows 18 U.S.C. $1958, as recently construed in Rezois 
v. United States, 418 F. 2d 1218 (5th Cir. 1969), in that federal juris- 
diction exists if customers cross state boundaries (paragraph (h) of 
$201). However, no criminal liability would be imposed if the business 
mas legal where carried on. In my event there mould be no criminal 
liability imposed on customers since persons who merely patronize a 
gambling business are not engaging or participating in the business. 

b o n g  the issues raised are (i) whether jurisdiction should be 
broader, m d  (ii) whether the grading provided in subsection (3) is 
optimal. As to  jurisdiction, the alternatives are to add paragraph (g) 
of $ 201 (affecting commerce), or even to bring all gambling ~ i t h i n  



federal cognizance on the basis of Congressional findings that illegal 
gambling necessarily affects interstate .and foreign commerce, that 
illegal gambling is a mainstay of organized crime which affects com- 
merce, and that local and interstate gamblinw are so intertwined as to 
require integrated federal controls. AS to gazing,  an alternat.ire would 
be to grade gambling tmiformly as a felony. Another approach would 
be to reword subsection (3) (a)  and (b) to cover all employees without 
regard to the position held, in cases in which the gambling business in- 
rolves three or more, or accepted wagers in excess of $2,000 in a single 
day. This would parallel paragraph (d ) ,  under which all participants 
in the businws are guilty of a Class C felony if s public servant mas 
bribed. 

See Working Papers, pp. 1167-89. 

3 1832. Protecting Sta te  Antigambling Policies. 

(1) Offense. A person is guilty of a Class A misdemeanor if 
he knowingly carries o r  sends any gambling device into a state 
from any  place outside such state. 

(2) Defenses. This section shall not apply to: 
(a) a gambling device carried o r  sent into a state, or  any 

par t  thereof, where such gambling was legal, or  en route to  
such place; 

(b) any carriage in the usual course of business by a com- 
mon o r  public contract carrier; 

(c) a n y  newspaper or  similar publication; o r  
(d) a n y  ticket o r  other embodiment of the  claim of a player 

o r  bettor which was carried o r  sent by him. 
Inapplicability under this subsection is a defense. 

(3) Definition of "Gambling Device". I n  this section "gambling 
devicen means : 

(a) any  device covered by 15 U.S.C. 8 1171 and  not excluded 
by subsections (2) and (3) of 15 U.S.C. 5 1178; or  

(b) any  record, paraphernalia, ticket, certificate, bill, slip, 
token, writing, scratch sheet, or  other means of carrying on 
bookmaking, wagering pools, lotteries, numbers, policy, bolita 
o r  similar game. 

Comment 

In addition to the federal interest in suppressing organized illegal 
gambling,, expressed in $1831, there is s federal concern to protect the 
states agamst subversion of their antigambling lam.  This federal con- 
cern is mplemented in this section by prohibiting the importation of 
gambling devices into states in which gambling by means of such de- 



vices is illegal. Note that i t  is unnecessary to prove, under this section, 
that the defendant was in the busmess of gambling." The 
section is concerned gambling equipment to those r h o  
will or may employ 

The exclusion of similar publications in subsection 
news contained therein, e.g. 

within the dehi t ion o i  
sheets," ore gam- 

own lottery ticket into 
excluded from the fed- 

eral proscription by § 1953 (b , ex- 
cluding p a m u t u e l  tickets "where Although t L e in- 
artfully-drawn 18 U.S.C. $5 1301 appear to corer such trans- 
actions, they have not been so applied. 

(3) Re-enactment of the largely ineffectual provisions of 18 U.S.C. 
fj 1084 (transmission of information "assisting m the placing of bets") 
with the necessary exclusions of news reportmg is not contemplated. 
That statute is in any event limited to persons "engaged in the busi- 
ness of bettin ," and so is blanketed by proposed 5 1831. 

(4) 18 lJ.& fj 1304 (providing rmsdexneanor penaltq for "radio 
broadcasting" of 'information concerning any lottery") 1s not sched- 
uled for re-enactment. The coverage is too narrow in one sense 
("radio") and overbroad in its apparent impact on news. Pro-&ions 
outside the pennl code relating to the regulation of radio, TV, and 
CATV licensing can more appropriately deal with the subject matter 
of the existing statute. 

See Working Papers, p. 1168. 

PBOSTITUTION AND R E U m  OFFENSEIS 

$1841. Promoting Prostitution. 
(1) Offense. A person is guilty of an offense if he : 

(a) operates a prostitution business or a house of prostitu- 
tion ; 



(b) induces or  otherwise intentionally causes another to 
become engaged in sexual activity a s  a business ; or 

(c) knowingly procures a prostitute for a prostitution busi- 
ness or a house of prostitution. 

(2) Grading. The offense is a Class C felony if it is under 
paragraphs (b) or  (c) of subsection (I), or if it is under para- 
graph (a) and the actor owns, controls, manages or otherwise 
supervises the prostitution business or house of prostitution. 
Otherwise the offense is a Class A misdemeanor. 

(3) Jurisdiction. There is federal jurisdiction over an of- 
fense defined in this section under paragraphs (a), (e) or (h) 
of section 201. 

Cmment 
This section is primarily directed against prostitution having inter- 

state aspects, carrying forward the principal thrust of the blann 
Aot (18 U.S.C. $5 2421 e t  sep.) and one of the anti-racketeering stat- 

a ion utes (18 U.S.C. $ 1952-the "Travel Act7?). Interstate transport t' 
of a prostitute, now proscribed by the Mann Act, is subsumed under 
the proposed provision if the transportation occurs as an aspect of pro- 
motion of the business of prostitution. Those who order or induce a 
prostitute to go from onestate to another, or recruit a prostitute to come 
to a brothel in another state, are guilty of "promoting prostitution" 
within the terms of the provision. Jurisdiction under 18 TJ.S.C. 
$1952-traveling in interstate or foreign commerce or using any fa- 
cility of interstate or foreign commerce including the mail in con- 
nection with the operation of a prostitution busine-is also retained. 
The statute tlms reaches the activities of organized interstate prosti- 
tution rings. Note that noncommercinl acts of immorality involving 
interstate travel, prosecuted in the p& under the Mann Act, are out- 
side the proscriptions of the section in accordance d l 1  recent federal 
prosecutive policy. 

By means of an explicit grading distinction, only the owners, man- 
agers and supervisors of a brothel or prostitution business are guilty 
of a Class C felony under subsection (1) (a). Those who knowingly play 
lesser roles in the enterprisemaids, errand boys, drivers-are guilty 
of s Class A misdemeanor only. Absent that explicit distinction all 
aiders and abettors in the operation of prostitution enterprises \rould 
be guilty of a felony pursuant to  the general complicitp provisions. 

See Working Papers. pp. 1191, 119G95, 1199. 

5 1842. Facilitating Prostitution. 

(1) Offense. A person is guilty of an  offense if he : 
(a) knowingly solicits a person to  patronize a prostitute; 
(b) knowingly procures a prostitute for a patron ; 
(c) knowingly leases or otherwise permits a place con- 



trolled by the actor, alone or  in association with others, to be 
regularly used fo r  prostitution, promoting prostitution, o r  
facilitating prostitution, or  fails t o  make reasonable effort to 
abate such use by ejecting the tenant, notifying law enforce- 
ment authorities, or  other legally available means; 

(d) knowingly induces o r  otherwise intentionally causes 
another to  remain a prostitute. A person who is supported in 
whole o r  substantial par t  by the proceeds of prostitution, 
other than the prostitute or  the prostitute's minor child or  a 
person whom the prostitute is required by law to support, is 
presumed to be knowingly inducing o r  intentionally causing 
another to remain a prostitute. 

(2) Grading. The offense is a Class C felony if the actor inten- 
tionally causes another to remain a prostitute by force or  threat, 
or  the prostitute is the actor's wife, child o r  ward o r  a person for 
whose care, protection o r  support he is responsible, o r  the prosti- 
tute is, in fact, less than sixteen years old. Otherwise it is a Class 
A misdemeanor. 

(3) Jurisdiction. There is federal jurisdiction over a n  offense 
defined in this section under paragraph (a) of section 201 or  
when the offense occurs within such reasonable distance of any 
military or  naval camp, station, fort, post, yard, base, cantonment, 
training or  mobilization place as the Secretary of Defense shall 
determine to be needful to the  efficiency, health, and  welfare of 
the Army, the Navy, o r  the  Air Force, and shall  designate and 
publish in general orders or  bulletins. 

This proscription of conducting any continuous prostitution entcr- 
prim permits suppression of prostit.ution in federal enclaves and, as 
presently provided (18 U.S.C. 5 1384), around military bases. The 
variety of state laws on the subject makes application of the proposed 
section to all federal enclaves preferable to assimilation of state laws. 

The presumption in subsection (1) (d) is established as an alterna- 
tive to a substantive offense of living oE a prostitutek earnings, because 
the presumption admits of the possibility that a person, though amare 
that another with whom he is living is a prostitute, is not in fact 
Lipimping" for her or otherwise promoting the crime. Howe~er,  absent 
rebuttal, and given the common existence of '&pimps'? in the practice of 
prostitution, the most reasonable conclusion to be drawn £rom the fact 
that a person is supported by the income of a prostitute is that tho 
person is knowingly encouraging such prostitution, and the matter 
warmnts consideration by a jury. 

See Working Papers, pp. 1193-94, 1196, 1199-1200. 



$ 1843. Prostitution. 

(1) Offense. A person is guilty of prostitution, a Class B mis- 
demeanor, if he or  she : 

(a) is an  inmate of a house of prostitution or is otherwise 
engaged in sexual activity as a business; or 

(b) solicits another person with the intention of being hired 
to engage in sexual activity. 

(2) Jurisdiction. Federal jurisdiction over an offense defined 
in this section is the same as prescribed for  section 1842, 

c- 
This provision treats the prostitute as s minor offender. Federal 

jurisdiction over this offense is limited to federal enclaves and the 
areas around military bases. Cf. 1861, which deals with loitering to 
solicit sexual activity, whether or not for hire. Unlike a number of 
revised state criminal codes this Code docs not impose criminal lia- 
bility for patronizing a prostitute. Cf. Study Draft 5 1844. See Work- 
ing Papers, pp. 157,1193-94,1196,1199-1200. 

$ 1848. Testimony of Spouse in Prostitution Offensea. 
Testimony of a person against his or her spouse shall be admis- 

sible to prove offenses under sections 1841 to 1843 involving that 
person's prostitution. 

convment 
Present federal case law under the Mann Act recognizes an exception 

to the general common law rule that a person may not test* against 
his spouse over the latter's objection; and that exception is explicit,ly 
preserved by this section. The general privilege will still apply to pros- 
tit.ution crimes not involving the spouse. See Working Papers, pp. 
1197-98. 

$1849. Definitions for Sections 1841 to 1849. 

In sections 1841 to 1849: 
(a) "sexual activity" means sexual intercourse, deviate sex- 

ual intercourse, or sexual contact as defined in section 1649; 
(b) a "prostitution business" is any business which derives 

funds from prostitution regularly carried on by a person under 
the control, management or supervision of another; 

(c) a "house of prostitution" is any place where prostitution 
is regularly carried on by a person under the controI, manage- 
ment or supervision of another; 



(d) a "prostitute" is a person who engages in sexual activity 
for  hire ; 

(e) a n  "inmate" is a prostitute who acts as such in o r  through 
the agency of a house of prostitution. 

0-t 
Note that "sexual activity" includes homosexual and other deviate 

sexual practices, so that a person who hires himself out for such devi- 
ate practices mould violate the proposed prostitution provisions. See 
Working Papers, p. 1196. 

OBSOENITY AX?) LEWDNESS 

3 1851. Disseminating Obscene Material. 

(1) Offense. A person is  guilty of a n  offense if he disseminates 
obscene material, o r  if he produces, transports, o r  sends obscene 
material with intent that  i t  be disseminated. "Disseminate" means 
sell, lease, advertise, broadcast, exhibit, o r  distribute. 

(2) Defenses. It is a defense to  a prosecution under this sec- 
tion that  dissemination was restricted to: 

(a) institutions o r  persons having scientific, educational, 
governmental o r  other similar justification fo r  possessing 
obscene material ; o r  

(b) noncommercial dissemination to  personal associates of 
the actor [; o r  

(c) dissemination carried on in such a manner as, in fact, to  
minimize risk of exposure to children under eighteen o r  to per- 
sons who had no effective opportunity to  choose not to  be so 
exposed]. 
(3) Grading. The offense is a Class C felony if dissemination 

is carried on in reckless disregard of risk of exposure to children 
under eighteen o r  to  persons who had no effective opportunity 
to choose not to  be so exposed. Otherwise the offense is a Class A 
misdemeanor. [The offense is a Class A misdemeanor.] 

(4) Jurisdiction. There is federal jurisdiction over an  offense 
defined in this section under paragraphs (a), (e) o r  ( f )  of section 
201. 

emme?& 
Section 18617 apart from the bracketed defense in subsection (2) (c), 

reflects the ~ i e m  that obscene material is harmful to individuals and 
societr; that the federal gove~nment sholdd continue to play a role 
in suppressing commercial traflicking in obscenity, and that Stanley v. 
Georgia, 394 US. 557 ( 1 ~ 6 9 ) ~  sustaining the right of an individual to 
possess obscene materinl in the privacy of his own home, does not 



nlcan that a con~mercial supplier has a correlative right to sell obscene 
materials to adults n-ho wish to have it. Divergent wews are sum- 
i~larized in the Torking Papers, pp. 120343. 

The section sinlplifies ex~sting law (18 U.S.C. 89 146144)  and 
dclctes anachronistic references to contraceptives and abortifacients. 

eflort to .give some precision to the concept of 'col)scenity" (see 
Study Draft $1851) was abandoned in .riem of the cnrrent s h t e  of 
flus in the relevant constitntiotial law, leaving it to the courts to con- 
tinne to avolw the test on a case-by-case basis. 

The defenses set forth in paragraphs (a) and (b) of subsection (2) 
reflect t h ~  prosecuteion policy of the federal g o ~ e r ~ m e n t .  See Red- 
mend Y. United States, 384 U.S. 261 (1966). Bracketed paragraph (c) 
of subsection (2) would afford an additional defense that would per- 
mit dissemination of concededly obscene materials to adults. This 
reflects a substantial body of opinion in the Commission that harmful 
results from esposilre to obscenity have not been demonstrated; that 
the atteinpt to s~~ppress  obscenity infringes on First Amendment and 
other constitutional rights, and that federal  la^ enforcement resources 
are inappropriately d~rerteci and wasted in this field. 

Grading in subsection (3)  reflects the consensus that there should be 
some discrimination between, on the one hand, commercial esploita- 
tions involving exposure of obscenity to children or  unwilling adults, 
and more limited circulation, on the other. The bracketed provision in 
subsection ( 3  reflects a substantial body of opinion in the Commis- 
sion that mis a enleanor sanctions are adequate in any event, in view of 
tho availability of felony penalties for persistent misdemeanants, 
under $3003. 

Federal jurisdiction under this section includes enclaves, use of a 
facility of commerce or movement of the obscene material across a 
state or United States boundary. 

An alternative ~pproach that mould permit distribution of some 
obscenity but would require labelling of "potentially offensive sexual 
material" and "adult sexual material" is set forth in the comment to 
$1851 of the Study Draft. 

5 1852. Indecent Exposure. 

(1) Offense. A person is guilty of a Class A misdemeanor if, 
with intent to arouse o r  gratify the sexual desire of any person, 
including the actor, he exposes his genitals or  performs any other 
lewd act  under circumstances in which, in fact, his conduct is 
likely t o  be observed by a person who would be offended or  
alarmed. 

(2) Jurisdiction. There is federal jurisdiction over an offense 
defined in this section under paragraph, (a) of section 201. 

Comment 
Section 1852 penalizes sex-related behavior inrolring a snbstantial 

likelihood of alarming or giving sr ious  offense to others. The section 



is derived fro111 11loder.n code revisions (N.Y. Pen. L. 5 245.00; JIicll. 
Rev. C I ~ .  Code 5 2335 : A.L.I. Model Penal Code 251.1). I n  order to  
minimize constitutional vagueness problems, the section prohibits overt 
wnduct: actual exposure under circurnstuuces in wl~ich it would be 
offensive or a l a ~ n ~ i n g .  The concept of ofiense or a h r m  to '.others" is an 
effort to define n. kind of public nuisance. Jurisdiction is confined to 
federal enclnves. 

DISORDERLY COSDCCT 

5 1861. Disorderly Conduct. 

(1) Offense. A person is  guilty of a n  offense if, with intent to 
harass, annoy o r  alarm another person or  in  reckless disregard 
of the fact tha t  another person is  harassed, annoyed o r  alarmed 
by his behavior, he: 

(a) engages in  fighting, or  in violent. tumultuous or  threaten- 
ing behavior : 

(b) makes unreasonable noise: 
(c) in a public place, uses abusive or obscene language, or  

makes a n  obscene gesture; 
( d )  obstructs vehicular or pedestrian traffic, or  the use of a 

public facility; 
(e) persistently follows a person in or  about a public place 

or places; 
( f )  while loitering in a public place for  the purpose of 

soliciting sexual contact, he solicits such contact ; or  
(g) creates a hazardous, physically offensive, o r  seriously 

alarming condition by any  act which serves no legitimate 
purpose. 

(2) Grading. The offense is a Class B misdemeanor if the 
defendant's conduct violates subsection ( l ) ( f ) .  Otherwise i t  is  
an  infraction. 

(3) Jurisdiction. There i s  federal jurisdiction over a n  offense 
defined in this  section under paragraph (a )  of section 201. 

(4)  Complaint by Member of the Public Required. Prosecution 
under paragraphs (c), (e) and ( f )  of subsection (1) shall be 
instituted only upon complaint to a law enforcement officer by 
someone other than a law enforcement officer. 

Comment 
This ststuta defines rrllat constitutes disorderly conduct in federal 

enclaves. It is largely derived from hT.P.Pe1l.L. @40.20, but includes, 
as well, offensive sexual solioitxtion and persistent following of a per- 
son. The thrust of the s t a t ~ ~ t e  is prerention of harassment or nnnoy- 
ance of others. necanse tlie conduct described in parlWnphs (c) ,  (e) 



and ( f )  of subsection (1) may not be offensive to the person to whom 
it is directed and because protection of the sensibilities of a lam en- 
forcement officer rtre not the purpose of the section, it is provided that 
a private person must init.iate the complaint. 



Part C. The Sentencing System 
Chapter 30. General Sentencing Provisions 

8 3001. Authorized Sentences. 

(1) In General. Every person convicted of an offense against 
the United States shall be sentenced in accordance with the pro- 
visions of this Chapter. The term "court", as used in Par t  C of this 
Code, includes magistrates to the extent of their powers as 
provided elsewhere by law. 

(2) Felonies and Misdemeanors. Every person convicted of a 
felony or a misdemeanor shall be sentenced to one of the following 
alternatives : 

(a) probation, a split sentence or unconditional discharge a s  
authorized by Chapter 31 ; 

(b) a term of imprisonment as authorized by Chapter 32; or 
(c) a fine as authorized by Chapter 33. A fine authorized by 

Chapter 33 may be imposed in addition to a sentence to pro- 
bation or to a term of imprisonment. 

(3) Infractions. Every person convicted of an infraction shall 
be sentenced to one of the following alternatives: 

(a) probation or  unconditional discharge as authorized by 
Chapter 31 ; or  

(b) a fine as authorized by Chapter 33. A fine authorized by 
Chapter 33 may be imposed in addition to a sentence to 
probation. 

(4) Organizations. Every organization convicted of an  offense 
against the United States shall be sentenced to one of the fol- 
lowing alternatives: 

(a) probation or  unconditional discharge as authorized by 
Chapter 31; 

(b) a fine as authorized by Chapter 33; o r  
(c) the special sanction authorized by section 3007. 

A fine authorized by Chapter 33 or the special sanction author- 
ized by section 3007 or  both may be imposed in addition to a 
sentence to probation. 

(5) Civil Penalties. This Chapter shall not be construed to 
deprive the courts of any authority conferred by law to  decree a 
forfeiture of property, suspend or  cancel a license, require for- 
feiture of or disqualification from office or position, or impose any 



other civil penalty. An appropriate order exercising such authority 
may be included as par t  of the judgment of conviction. 

[(6) Reduction in Class. If the court, having regard to the 
nature and circumstances of the offense of which the defendant 
was found guilty and to  the history and character of the de- 
fendant, concludes tha t  it would be unduly harsh t o  enter a 
a judgment of conviction for  tha t  class of offense, the court may 
enter a judgment of conviction for  the next lower class of offense 
and impose sentence accordingly.] 

This section provides a single comprehensive list of the options 
availablo for sentencing offenders: apart from employment forfeitures 
and disqualifications, dealt with in Chapter 35, and property for- 
feitures, not dealt ~ i t b  in the Code. I t  is useful as a starting point for 
s judge's thinking when he reaches the sentencing stage, and as n refer- 
ence point for provisions such as $$30M and 3103 (4). 

Bracketed subsection (6) reflects the view of some members of the 
Commission that R j u d p  sl~ould have the discretion to rednce the class 
of ofinso after convict~on just as the prosecutor now has the discretion 
to chargo a lesser offense initially. The inclusion of such a provision 
wns rejected on the ground that juclicial discretion to lowcr the cltls- 
sificntion of an ofl'ense would tend to undermine the careful grading 
of oflenses built into the Code by the Congress. 

See Working Papers. pp. 367.1303-01. 

8 3002. Classification of Offenses. 
(1) Felonies. Felonies are classified for the purpose of sen- 

tence into the following three categories: 
(a)  Class A felonies; 
(b) Class B felonies; and 
(c) Class C felonies. 

(2) Misdemeanors. Misdemeanors a re  classified for the pur- 
pose of sentence into the following two categories: 

(a) Class A misdemeanors; and 
(b) Class B misdemeanors. 

(3) Infractions. Infractions a re  not fur ther  classified. 

Comment 
The sentencing categories in present federal Irtw are chaotic and 

inconsistent. Very s i d a r  crimes hare widely disparate sentences. 
Them exist some 65 to 75 categories, n i t h o d  an apparent rational basis 
for that number of distinctions. This section establishes six categories 
for a11 offenses in federal penal lam. Provision is mado for significant 
differences in the gravity of different offenses; and the scheme which 



emerges is tin orderly one. Similar classifications have been provided 
in other modern code rexGsions. See Forking Papers, pp. 1290-51, 
1258-61, 1292, 1302, 1303. 

$3003. Persistent Misdemeanants. 
(1) Criterion. A defendant convicted of a Class A misde- 

meanor may be sentenced a s  though convicted of a Class C felony 
if the court is satisfied that  there is an  exceptional need for  re- 
habilitative o r  incapacitative measures for  the protection of the 
public, in view of the fact  that  this is the third conviction against 
the defendant within five years for  Class A misdemeanors or  more 
serious crimes. 

(2) Computation of Prior Crimes. The second crime to  be 
counted must have been committed after  defendant was sentenced 
for  the first crime t o  be counted and the misdemeanor for  which 
defendant is being sentenced under this section must have been 
committed af ter  defendant was sentenced for the second crime 
to be counted. 

(3) Reasons. The court shall set forth in detail the  reasons 
for its action whenever the sentence authorized in subsection (1) 
is imposed. 

Cmnmend 
This section recognizes that some individuals ~ l i o  continue to com- 

mit misclemeanors after prior conviction are not deterred by the mis- 
demeanor penalty or aidecl by tho previous correctional measures and 
require rehabilitation impossible to acconlplish during the term of 
imprisonment available for misdemeanors. This provision might be 
useful in dealing with recidivist petty thie~es, and clrug and gambling 
inisdemeanants, among others. Note that "Class A misdemeanor'' in- 
cludes all crimes defined as such by this Code, without regard to 
~ h e t h e r  they mere federal crimes. See 3 109 (General Definitions). 
For the treatment of persistent felony offenders, see 5 3202. 

Subsection (2) is intended to answer the question as to the number 
of convictions which have occurred vhen, for example, several offenses 
hare been disposed of at a single sentencing. In such a situation, the 
fact that an offense mas committed earlier than mother does not 
indicate failure of the sentencing process. On this theory the section 
provides that these convictions should be treated as one. For treat- 
ment of consecutive sentences for misdemeanors a t  a single fecleral 
sentencing, see 3204. 

Procedural provisions to acconlpany this section have not been 
drafted. It might be provided, infe,. alia. that notice of intention to 
seek felony sanctions must be given at the time of the misdemeanor 
charge. See Torking Papers, 11. 443. 



§ 3004. Presentence Commitment for  Study. 
In cases where a term of imprisonment of more than one year is 

authorized and the court is of the opinion that imprisonment 
presently appears to be warranted but desires more detailed in- 
formation as a basis for determining the appropriate sentence 
than has been provided by the presentence report, the court may 
commit a convicted defendant to the custody of the Bureau of 
Corrections for a period not exceeding 90 days. The Bureau shall 
conduct a complete study of the defendant during that time, in- 
quiring into such matters as the defendant's previous delinquency 
or criminal experience, his social background, his capabilities, his 
mental, emotional and physical health, and the rehabilitative re- 
sources or  programs which may be available to suit his needs. By 
the expiration of the period of commitment, or by the expiration 
of such additional time a s  the court shall grant, not exceeding a 
further period of 90 days, the defendant shall be returned to the 
court for final sentencing and the court shall be provided with a 
written report of the results of the study, including whatever 
recommendations the Bureau believes will be helpful to a proper 
resolution of the case. An order committing a defendant under 
this section shall be a provisional sentence to imprisonment for 
the maximum term authorized by Chapter 32. After receiving the 
report and the recommendations, the court shall proceed finally 
to sentence the defendant in accordance with the sentencing 
alternatives available under section 3001. 

Commtent 
This section represents a consolidation of three existing provisions : 

18 U.S.C. $8 4208(b), 4252 and 5010(e). The presentence report pre- 
requisite to  commitment under this section constitutes the major 
alteration in existing lam. Availabilit to the defense of the resul'ts 
of a g 3004 study should be governed i! y rules similar to t,hose appli- 
cable to disclosure of presentence reports, dealt r i t h  in Rule 32 of the 
Federal R,ules of Criminal Procedure. See Working Papers, pp. 127'1- 
72, 130445. 

5 3005. Resentences. 
(1) Increased Sentences. Where a conviction has been set aside 

on direct review or collateral attack, the court shall not impose a 
new sentence for the same offense or for a different offense based 
on the same conduct, which is more severe than the prior sentence 
less the portion of the prior sentence previously satisfied, unless 
the court concludes that a more severe sentence is warranted by 
conduct of the defendant occurring subsequent to the prior 
sentence. 



(2) Reasons. The court shall set  for th  in detail the reasons 
fo r  i ts  action whenever a more severe sentence is  imposed on 
resentencing. 

Comment 
This section follows ~Yor th  Caro7ina v. Pearce, 395 US. ill (1969), 

which perniits the imposition of a higher sentence on reconrictioli sub- 
sequent to a reversal of conviction. This approach is followed on the 
view that no fixed limit should be set on tho ability of the court to do 
justice in the individual case. The court may increase the sentence only 
on the basis of conduct occurring subsequent to the original sentence, 
although some xould construe Pearce as permitting the kcr-ease oli 
the basis of any nex  information brought to the attention of the court. 
An alternatire? which reflects :t substantial body of opinion in the 

Commission, would go beyond Peurce, as a matter of policy, to pro- 
hibit a more severe resentence under any circumstances. Of. -4BA 
Standards, Sentencing Alternatives and Procedures § 3.8 (Approved 
Draft. 1968). This policy is b:md on the riew that administration of 
a standard which, in effect,, requires inquiry into the purpose and 
effect of a more severe resentence is not warrmited by the few instances 
in which the original sentence may hare been innppropriate, and that 
subsequent misconduct, if criminal, can be dealt with upon conriction 
for such conduct. See Working Papers, p. 1306. 

3 3006. Classification of Crimes Outside This Code. 

If the maximum imprisonment authorized for a federal offense 
defined outside this Code exceeds 30 days, the offense shall be 
a Class A misdemeanor; if such imprisonment is 30 days or  less, 
a Class B misdemeanor; if there is no such imprisonment, a n  
infraction. Notwithstanding the classification provided in this 
section, the term of imprisonment imposed shall not exceed the 
maximum authorized by the statute defining the offense, and the 
offense shall not be deemed a crime if the s ta tute  defining the 
offense provides tha t  i t  is not a crime. 

Comment 
This scction brings the non-Title 18 offenses \\itllin the sentencing 

system of the Code and establishes the policy that all felonies should 
be defined in the Code itself. An important implication is that any 
legislation, whether or not originating in the Judiciary Committees 
of Congress, mould q u i r e  the npproval of those Committees insofar 
as the legisletion contempli~tos the employment of prison sanctions in 
excess of those provided for niisdemeimants. 

See § 209 for similar treatnlent of assimilatecl offenses. 
Those offenses remaining outside Title 18 which carry a maximum 

prison term of more than one year would be reduced to  Class A mis- 
demeanors. Those carr ing n maximum between 30 days and one year 
would be classified as &ass A nlisdemranon, but maxima of less than 
a year outside Title 18 would not be disturbed. Code provisions such 



as those dealin with probation and collection of h e s  mould apply to 
these extra-Co 3 e misdemeanors. 

There is no limit on the h e  which a statutc defining an offense out- 
side this Code may impose. Section 3301(1) rovides that the Code 
limits on fmes apply except when a statute &fining an offense out- 
side the Code sets another limit. Since many offenses outside this Code 
are related to economic regulation, higher fines than those fixed for 
Codo misdemeanors may be appropriate. 

3 3007. Special Sanction for  Organizations. 
When a n  organization is convicted of a n  offense, the court may 

require the organization to give notice of i ts  conviction to  the per- 
sons or  class of persons ostensibly harmed by the offense, by mail 
or by advertising in designated areas or  by designated media or 
otherwise. 

[§ 3007. Special Sanction fo r  Organizations. 
When a n  organization is  convicted of a n  offense, the  court may 

require the  organization to give appropriate pnblicity to the con- 
viction by notice to the class or classes of persons o r  sector of the 
public interested in or  affected by the conviction, by advertising 
in designated areas o r  by designated media o r  otherwise.] 

Comment 

This section would establish a special sanction for  an organization 
convicted of an offense. By authorizing a court to order an organiza- 
tion convicted of an offense to give notice to the putative victims to 
facilitate restitution, this section brings organizational liability into 
closer parit with individual liability. Seo 15 U.S.C. 5 1402(d) (dis- 
closure of 2' efect in motor vehicles). A broader sanction envisionin 
"publicity,'! rather than "notice," was rejected as inappropriate wit f 
respect either to organizations or to individuals, despite its possible 
deterrent effect, since it came too close to tho adoption of u, policy ap- 
proving social ridicule as a sanction. 

The bracketed alternative reflects the view of a substantial body 
of opinion in the Commission that the sanction should go further. 
Thus the alternative permits the court to require "publicity" to per- 
sons "interested in or affected" by the conviction so that  such publicity 
could go, for example, to potential customers or  to a class of persons 
who were the object of an attempted but frustrated scheme to defraud. 

Another special snnction would be to  mnlre possible restitution by 
the organization to persons affected by the offense, in a proceeding an- 
cillary to the criminal case. However, a provision empowerincr the 
sentencing court to direct institution of such a proceeding (cf .  &udy 
Draft § 405(l) ( b ) )  was not included in view of the separate cun- 
sideration vhich the 9lst Congress was giving to class act~ons by con- 
sumers. 

Sea Working Papers, pp. 163,16546,101-93,203-06. 



Chapter 31. Probation and Unconditional Discharge 

5 3101. Criteria f o r  Utilizing Chapter. 
(1) Eligibility. A person who has been convicted of a federal 

offense may be sentenced to probation o r  unconditional discharge 
as provided in this Chapter. 

(2) Criteria. The court shall not impose a sentence of im- 
prisonment upon a person unless, having regard to the nature and 
circumstances of the offense and to  the history and character of 
the defendant, i t  is satisfied tha t  imprisonment is the more appro- 
priate sentence f o r  the protection of the  public because: 

(a)  there is undue risk that  during a period of probation 
the defendant will commit another crime; 

(b) the defendant i s  in need of correctional treatment that  
can most effectively be provided by a sentence to imprisonment 
under Chapter 32; o r  

(c) a sentence to probation or  unconditional discharge will 
unduly depreciate the  seriousness of the defendant's crime, or  
undermine respect fo r  law. 

(3) Factors to  be Considered. The following factors, o r  the 
converse thereof where appropriate, while not controlling the  dis- 
cretion of the court, shall be accorded weight in making determi- 
nations called for  by subsection (2) : 

(a) the defendant's crinlinal conduct neither caused nor 
threatened serious harm to another person or  his property; 

(b) the  defendant did not plan o r  expect that  his criminal 
conduct would cause or  threaten serious harm to another per- 
son o r  his property; 

(c) the defendant acted under strong provocation; 
(d) there were substantial grounds which, though insuffi- 

cient to establish a legal defense, tend to  excuse o r  justify the 
defendant's conduct; 

(e) the victim of the defendant's conduct induced o r  
facilitated i t s  commission ; 

( f )  the defendant has made o r  will make restitution or 
reparation to  the victim of his conduct for  the damage o r  injury 
which was sustained ; 

(g) the defendant has no history of prior delinquency or 
criminal activity, or  has  led a law-abiding life for  a substantial 
period of time before the commission of the present offense; 



(h) the defendant's conduct was the result of circumstances 
unlikely to recur; 

(i) the character, history and attitudes of the defendant 
indicate that he is unlikely to commit another crime; 

(j) the defendant is particularly likely to respond a w m a -  
tively to probationary treatment ; 

(k) the imprisonment of the defendant would entail undue 
hardship to himself or his dependents; 

( I )  the defendant is elderly or in poor health; 
(m) the defendant did not abuse a public position of respon- 

sibility or  trust;  and 
(n) the'ilefendant cooperated with law enforcement author- 

ities by biinging other offenders to justice, or otherwise. 
Nothing herein shall be deemed to require explicit reference to 
these factors in a presentence report or by the court a t  sentencing. 

Convment 
Probation is not regrtrded under present law as a "sentence," but 

rather as an event whlch occurs when the execution or imposition of 
a sentence is sus nded. Subsection (1) determines that probation is 
a sentence, an a.ff&ative correctional device. Unlike present federal 
lam, probation is not barred to persons convicted of certain 
crimes or classes of crimes. I f  i t  shoulcl be deemed imperative that 
Congress express itself as to the undesirability of a sentence of ro- 
bation for certain crimes or classes of crimes, an appro riate met od f ?I 
which would permit avoidance of the problems created y mandatory 
sentence provisions would be a provis~on establishing, in effect, a pre- 
sumption again& probation--that the court must state its reasons for 
im osing probation upon conviction of the specified crime. 

&.ahtory suggestion of criteria for a sentence of probation, pro- 
vided in subsect~on (2), is new in federal law. The provision ~s not 
intmded to discourage imposition of prison sentences in appropriate 
cases, but merely to discourage automatic impet ion of such sentences. 
Recent studies on tho effectiveness of proba.tion, as well ns economic 
considerations, justify this position. 

Subsection (3) lists factors which a judge should consider in deter- 
mining whether the sentence should be probation or imprisonment. 
Codifying the criteria should assist in reducing sentencing disparities. 

See Working Papers, pp. 1267-69,1300,1306-07. 

8 3102. Incidents of Probation. 

(1) Periods. Unless terminated a s  provided in subsection (2), 
the periods during which a sentence to probation shall remain 
conditional and be subject to revocation are: 

(a) for  a felony, 5 years; 
(b) for  a misdemeanor, 2 years; 
(c) for an infraction, 1 year. 



(2) Early Termination. The court may terminate a period of 
probation and discharge the defendant a t  any time earlier than 
thai  provided in subsection (1) if warranted by the conduct of the 
defendant and the ends of justice. 

(3) Final Judgment. Notwithstanding the fact that  a sentence 
to probation can subsequently be modified or revoked, a judgment 
which includes such a sentence shall constitute a final judgment 
for all other purposes. 

Commtent 
This section restates the substance of present law with some modi- 

fications. It would continue the ressnt maximum term of five years 
(18 U.S.C. $3651), but would L t  it to felonies. Subsection (2) 
would continue present law as to the power to terminate probation 
early, not only to benefit the probationer but also to conserre super- 
visory resources (18 U.S.C. § 3653) ; but the section changes present 
law in denying the court the oaer to fix init.iallp a shorter period of K probation. Until the offender as been on probation, the length of the 
period of probation needed is difficult to determine. 

Subsection (3) makes it clear that R sentence to probation is like any 
other sentence for purposes of appeal and otherv5se. 

See Working Papers, pp. 1307-09. 

3 3103. Conditions of Probation; Revocation. 

(1) In General. The conditions of probation shall be such a s  
the court in its discretion deems reasonably necessary to insure 
that the defendant will lead a law-abiding life or  to assist him 
to do so. The court shall provide as an  explicit condition of every 
sentence to  probation that the defendant not commit another 
offense during the period for which the sentence remains subject 
to revocation. 

(2) Appropriate Conditions. When imposing a sentence to  
probation, the court may, a s  a condition of the sentence, require 
that the defendant: 

(a) work faithfully a t  a suitable employment or faithfully 
pursue a course of study or  of vocational training that will 
equip him for  suitable employment ; 

(b) undergo available medical or psychiatric treatment and 
remain in a specified institution if required for that purpose; 

(c) attend or reside in a facility established for the instruc- 
tion, recreation or  residence of persons on probation; 

(d) support his dependents and meet other family responsi- 
bilities; 

(e) make restitution or reparation to the victim of his con- 
duct for  the damage or injury which was sustained. When 



restitution o r  reparation is a condition of the sentence, the 
court shall  fix the amount thereof, which shall not exceed 
a n  amount the  defendant can o r  mill be able to pay, and shall 
fix the  manner of performance; 

( f )  pay a fine authorized by Chapter 33; 
(g) refrain from possessing a firearm, destructive device or 

other dangerous weapon unless granted written permission by 
the  court o r  probation officer; 

(h) refrain from excessive use of alcohol, o r  any  use of nar- 
cotics o r  of another dangerous or  abusable drug without a 
prescription ; 

(i) report to  a probation officer at reasonable times a s  di- 
rected by the  court or  the probation officer; 

( j )  permit the  probation officer t o  visit him at reasonable 
times at his home o r  elsewhere; 

(k) remain within the jurisdiction of the court, unless 
granted permission to  leave by the court or  the probation 
officer; 

( I )  answer al l  reasonable inquiries by the probation officer 
and promptly notify the probation officer of any change in 
address or employment ; 

(m) satisfy any  other conditions reasonably related to his 
rehabilitation. 

(3) Certificate. When a defendant i s  sentenced to probation, he 
shall be given a certificate explicitly setting for th  the  conditions 
on which he  is being released. 

(4) Modification; Revocation. The court may modify o r  en- 
large the conditions of a sentence to probation at any  time prior to 
the  expiration or  termination of the period fo r  which the  sentence 
remains conditional. If  the defendant violates a condition at any 
time prior to the  expiration or termination of the period, the court 
may continue him on the  existing sentence, with or  without modify- 
ing or  enlarging the conditions, or, if such continuation, modifica- 
tion o r  enlargement is not appropriate, may impose any  other 
sentence tha t  was available under section 3001 a t  the time of initial 
sentencing. 

(5) Transfer t o  Another District. Jurisdiction over a proba- 
tioner may be transferred from the court which imposed the 
sentence t o  the court f o r  any  other district, with the  concurrence 
of both courts. Retransfers of jurisdiction may also occur in the 
same manner. The  court to  which jurisdiction has  been trans- 
ferred under this subsection shall be authorized to exercise al l  
powers permissible under this Chapter over the defendant. 



Comment 
Title 18 U.S.C. 5 3651 contains a short list of possible conditions of 

probation. This section provides a more elaborate statement of the 
conditions of probation in order to promote a more uniform arid 
considered approach to probation. Note that the word "offend in 
subsection (1) includes state offenses. See 4 109 (General Definitions). 

Subsect.ion (4) continues present law ahowmg modification of the 
conditions of probation (18 U.S.C. $3681). but provides that upon rcv- 
ocation of robation, the court may utilize any sentence originally 
available. 81 is corresponds to the current practice of "- 
position" of sentence, and rejects the alternative aarilab rusrdmg e under im- ex- 
isting  la^, of bisuspendiig execution" of s predetermined sentence. 
Flexibility to deal with what may be r e v  different h d s  of riolations 
is thus mmdated. Those judges who beliere that a predetermined scn- 
tence helps to deter violations of probation m ~ -  still impress the de- 
fendant with the fact that the full maximum will be arailable in the 
event of revocation. Whether continuation on probation is "appro- 
xiate" and the kind of sentence to be impowd on revocation of pro- 
bation depend on the nature of the ~iolation and whether it indicates 
a likelihood of return to criminality or s need for correction. 

Violation of conditions of robation might be made a regulatory 7 offense (see 8 1006). This wou d provide an alternative t o  rerocntion 
of probation as a sanction for minor breach of conditions. It would also 
be useful when probation is imposed for an infraction since the sanc- 
tion of imprisoninent would not otherwise be available. 

Subsect~on (5 )  carries forward the substance of 18 U.S.C. 8 3663, 
cscopt for deletion (as sugpsted by the Committee on the Adminis- 
tration of the Probution System of the Judicial Conference of Lllc 
United States) of the rquireinent t h t  the period of probation not 
be terminated without the consent of the sentencing court. 

See Working Papers, pp. 1310-11. 

§ 3104. Duration of Probation. 

(I) Commencement ; Multiple Sentences. A period of proba- 
tion commences on the day it is imposed. Multiple periods, 
whether imposed at the  same time o r  at different times, shall run 
concurrently. Periods of probation shall  also run concurrently 
with any federal, s ta te  o r  local jail, prison o r  parole term for an- 
other offense to which the defendant is or  becomes subject during 
the period. 

(2) Delayed Adjudication. The power of the court to revoke 
a sentence to  probation fo r  violation of a condition shall estend 
for the duration of the  period provided in section 3102 and for  any 
further period which is reasonably necessary fo r  the adjudication 
of matters arising before i t s  expiration, provided that  some 
affirmative manifestation of a n  intent to  conduct a revocation 
hearing occurs prior to  the expiration of the period and that  every 



reasonable effort i s  made to notify the probationer and to conduct 
the hearing prior to the expiration of the period. 

C m . e n t  
This section does not have a counterpart in Title 18. The provision 

for the concurrent runnin of multiple periods of probation is based 
on the same premise as is t f e limitation of the masimum period to five 
years-either probation will work within a relatively short period of 
time or i t  mill not work a t  all. In  providing that probation runs con- 
currently with a prison or arole term for another offense, the section 
diflers from eristrng law. $he i m p i t i o n  of a term of imprisonment 
during a term of probation represents fundamental altemtion of the  
treatment plan. The new prison and parole terms will supersede the 
probation sentence unless the court undertakes a new treatment plan 
pursuant to probation revocation. 

Subsection (2) allows time for dealing with a probationer who can- 
not be found for revocation proceedings before the expiration. 

See Working Papers, pp. 1311-12. 

§ 3105. Unconditional Discharge. 

The court may sentence a person convicted of an  offense other 
than a Class A o r  B felony to  a n  unconditional discharge without 
imprisonment, fine, conditions o r  probationary supervision if i t  
is of the opinion tha t  imposition of conditions upon the defend- 
ant's release would not be useful. If  a sentence of unconditional 
discharge is imposed fo r  a crime, the court shall set forth in detail 
the reasons fo r  i t s  action. 

Comment 
Under existing federal law, the court effects an unconditional dis- 

charge by imposing a sentence of one day's probation. This section 
represents a more candid approach to such discharge, and is ecially 
significant because $3102 provides for periods of probntion%ed by 
statute, subject to early discharge. Since unconditional discharges for 
other than an infraction should not be automat.ic or Wmtionnlized. a 
statement of reasons for granting such a discharge is required. s e e  
Working Papers, p. 1312. 

5 3106. Split Sentence. 

When imposing a sentence to  probation f o r  a felony or  a Class A 
misdemeanor, the  court, in addition to imposing conditions under 
section 3103, may as part  of the  sentence commit the defendant to  
the custody of the Bureau of Corrections at whatever time o r  for 
such intervals within the period of probation a s  the  court shall 
determine. The period of commitment shall not exceed six months. 
Interval commitments shall not be required unless the Bureau 



of Corrections has certified that appropriate facilities are avail- 
able. That the defendant submit to commitment imposed under 
this section shall be deemed a condition of probation for the pur- 
poses of section 3103(4). 

C o m m t  
Tlrc split sentence pro\.ision is dcrivcd from 18 U.S.C. $ 3651. The 

purpose of this provision is to permit the sllock of short-term im- 
prisonment in a disposition which is primarily court-supervised pro- 
bation. Intermit,tent imprisonment would permit a man to kee his 
jpb rind spend nights or week-ends in jnil. An alternative would%e to 
limit the tern of imprisonment on a "split-sentence" to  a shorter 
period, e.g., 60 days, on the ground that it would be sufficient for 
"'shock-effect ." See Working Papers, pp. 1300, 131&11. 



Chapter 32. Imprisonment 

§ 3201. Sentence of Imprisonment: Incidents. 

(1) Authorized Terms. The authorized terms of imprisonment 
are  : 

(a)  for  a Class A felony, no more than 30 years; 
(b) for  a Class B felony, no more than 15 years; 
(c) for  a Class C felony, no more than 7 years; 
(d)  for a Class A misdemeanor, no more than 1 year [6  

months] ; 
(e) for  a Class B misdemeanor, no more than 30 days. 

Such terms shall be administered as provided in Part C of this 
Code. 

(2) Components of Maximum Term for  Indefinite Sentence. 
A sentence of imprisonment of more than six months shall be an  
indefinite sentence. The maximum term of every indefinite sen- 
tence imposed by the court shall include a prison component and a 
parole component. The parole component of such maximum term 
shall be (i) one-third for  terms of nine years or  less; (ii) three 
years f a r  terms between nine and fifteen years, and  (iii) five years 
for terms more than fifteen years; and the prison component 
shall be the remainder of such maximum term. If, however, the 
parole component so computed is less than three years, the court 
may increase i t  up to three years. 

(3) Minimum Term. An indefinite sentence for a Class A or  B 
felony shall have no minimum term unless by the affirmative 
action of the court a term is set a t  no more than one-third of the 
prison component actually imposed. No other indefinite sentence 
shall have a minimum term. The court shall not impose a mini- 
mum term unless, having regard to the nature and circumstances 
of the  offense and the  history and character of the defendant, 
it is of the opinion tha t  such a term is required because of the 
exceptional features of the case, such a s  warrant imposition of a 
term in the upper range under section 3202. The court shall set 
forth i t s  reasons in detail. Except in the most extraordinary cases, 
the court shall  obtain both a presentence report and a report from 
the Bureau of Corrections under section 300-1 before imposing a 
minimum term. 

(4) Minimum Term; Alternative; Fur ther  Powers. I n  lieu of 
imposing a minimum term, the court may make a recommendation 



to the Board of Parole a s  to when the defendant should first be 
considered for parole. The court shall not recommend a parole 
eligibility date which is beyond the time when the court could 
have fixed a minimum term under subsection (3). The court shall 
have the authority to reduce an imposed minimum term to time 
served upon motion of the Bureau of Corrections made at any 
time, upon notice to the United States Attorney. 

Comment 
In  place of the 16 differrnf maximum terms presently to be found 

in Title 18, apart from the death penalty and life imprisonment. five 
distinct classes are established in the Code on the ~-iew that the Con- 
gress can indicate only in a general r a y  levels of p a r i t y  of offenses 
and should not try to make more r e h e d  categories. Every offense 
under the Code is allocated to one or another of the cla,ws or is cli~ssi- 
fied :IS an infraction, for which no prison term is authorized. 

The authorization of mnsinium terms in this section, h o ~ e v c r ,  serves 
H significantly different function from the authorization under esist- 
inn federal criminal Iavis. Under existing laws the authorized term 
inxicates the outer limit of the rirtually unfettered discretion which 

lhe j u d r  
may exercise in sentencing an offender to prison. Under the 

Code t e sentencing judge's discretion with respect to  felonies is 
limited by prorisions wh~ch permit him to sentence in the upper 
ranges of tho authorized lnnximurn only in nggrarated instances 
falhng within the class of offense ( 9  3202). 

The sentence limits for Class A and B felonies reflect redominantly 
incnpacitative goals. The lowest level felon p, Class 8, is conceived 
of as mainly a cateuoory for serious crimes o such a nature as to call 
for an effort to  rehahi ta te  the offender before he is returned to society. 
The maximum term for the most serious misdemeanors, Class A, is 
the same as the present level, one year. but n substantid body of 
opinion in the Commission fnvored a six-month limit. as indicated by 
the bracketed phrase in subsection (1) (d). ,Inlong the reasons for 
keepinv the limit at  one year are: the  right of federd tradition. t.lie 
belief h a t ,  even though misdemeanor sentences longer than six months 
should be rarely imposed, the longer masimum has deterrent value, 
and the fa&. that, faced with the choice of n felony classification or 
a classification with a six-month masimum, there is a danger that 
more crimes nlight be classified as felonies than is warranted. The 
bracketed alternative of six months reflects the viem of sonw Com- 
missioners that longer sentences, up to n year, serre little if any 
penological purpose, may harm rather than help the prisoner, and 
thus impose umlecessary drains on the correctional sj-stem, and tlint 
,z sis-month maxin~mn provides sufficien! deterrence. serves "taste-of- 
jail" purposes and may facilitate espeditious cllsposition ?f CAWS hy 
nonjury trial before federal magistrates. In  any event. m~sdemeanor 
sentences in excess of six months will be subject to parole: as in esist- 
ing law. 

A maximum term imposed under this section is the maximum time 
that the person sentenced rern:iins within the jurisdidion of the cor- 



rectional authorities; and part of that time (the 'Lparole component") 
hc must bo enlarged on parole. This contrasts with present lam ruder 
which a prisoner may serve out his sentence within the walls and 
emerge without parole supervision. The arole component also defines 
the maximum time that must be serve 8 on parole where the Parole 
Hoard rele:ises the prisoner at some early point in his sentence. Al- 
though ordinarily the parole component is cnrisioned as one-third of 
the prison component, three-year and five-year maximums are set for 
parole under long sentences, and provision is made for judicial flex- 
ibility in allocating time betwen prison and parole where the max- 
imum term imposed is relatively short. This removes any incentive 
for lengthening the total term in order to assure an adequate period 
of post-prison supervision. It might be desirable to authorize the 
Board of Parole to make the same sort of decision (addina to the 
period of parole supervision-always within the limits of t t e  judi- 
cially-imposed sentence) a t  the time of release. 

Under existing lam, all prison sentences have a minimum term- 
a period which an offender must serve in prison before becoming 
eligible for parole--unless the court affirmatively acts (18 U.S.C. 

4208). It is difficult a t  best for a jndge to predict a t  the time of 
sentencing that under no circumstances will a particular person be 
ready for parole until a certain period has expired. The result may be 
that a person is kept in pri.son after the optimum time for his release. 
For some offenders, however, community m~ssumncs may call for a 
nlinimum term. Subsection (3) determines that only for ClmsA and B 
felony sentences may n minir~nlm term be x t  and then only if the judge 
a&niativnly acts. flote, however, th:~t even when a rninlmum term is 
not or cannot be .set,, the I3oarcl of Parole is not required to  consider 
parole prior to 60 days before the end of t . 1 ~  first year of imprison- 
ment ($3401 (2) ). Note also that all terms where the prison component 
is three years or more are subject to 8 3402(1), which provides that 
only in the most extraordinary circumstances should a prisoner be 
paroled during his first year in prison. The longest minimum is one- 
third of the prison component imposed, s under 18 U.S.C. $$4202, 
4208. 

Subsection (4) permits the judge to influence the parole d a b  with- 
out actually imposing a minimum term. A procedrm for reducing a 
minimum term improvidently set is also established. 

A substnntial body of opinion in the Commission favors at least a 
modified form of mandatory minimum prison terms to supplement 
the minimum term provision in subsection (3 ) .  This riew would be 
effected by n provision that mandated mininlun~ terms for certain 
egregious offenses, e.g.. wholesaling in hard nnrcotics ($1822(1) ), 
unless the judge determines that such a sentence would be grossly 
serere due to axtmordinary fnctors in the c n s  which he explains in 
detail. Such a provision would be premised on the view that pre- 
s~unptive prison terms have deterrent value and that i t  is an appro- 
priate legislative responsibility to set sentencing guidelines here as 
elsewhere. Counter considerations include: such provisions impede 
the fixing of optimal sentences and distort the plea-bargaining process. 
See 8 3101, supra. for a similar suggestion regarding probation. 
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See Working Papers, pp. 104849,1260-62, l27.3-ab2,1283-85, 1292- 
96, 1312-17. 

3 3202. Upper-Range Imprisonment for  Dangerous Felons. 

(1) Authorization. The maximum term for a felony shall not 
be set a t  more than 20 years for a Class A felony, 10 years for a 
Class B felony or  5 years for a Class C felony unless, having 
regard to the nature and circumstances of the offense and the 
history and character of the defendant as i t  relates to that offense, 
the court is of the opinion that a term in excess of these limits is 
required for the protection of the public from further criminal 
conduct by the defendant because the defendant is a dangerous 
special offender. 

(2) Definitions. A defendant is a dangerous special offender for  
purposes of this section if: 

(a) he has previously been convicted of two or more felonies 
committed on occasions different from one another and from 
such felony and for one or more of such convictions he has 
been imprisoned prior to the commission of snch felony, and 
less than five years have elapsed between the commission of 
snch felony and either his release, on parole or  otherwise, 
from imprisonment for one such conviction or his commission 
of the last such previous felony; or 

(b) he committed such felony as part of a pattern of crim- 
inal conduct which constituted a substantial source of his in- 
come, and in which he manifested special skill or  expertise; o r  

(c) his mental condition is abnormal, and makes him a 
serious danger to the safety of others, and he committed such 
felony as an  instance of aggressive behavior with heedless 
indifference to the consequences of such behavior. An offender 
shall not be found to be a dangerous special offender under 
this paragraph unless the court has obtained a report from 
the Bureau of Corrections under section 3001 which includes 
the results of a comprehensive psychiatric examination; 

(d) such felony was, or he committed such felony in further- 
ance of, a conspiracy with three or more other persons to 
engage in a pattern of criminal conduct and he did, or agreed 
that he would, initiate, organize, plan, finance, direct, manage, 
or supervise all or part of such conspiracy or conduct, or give 
or receive a bribe or use force a s  all or part of such conduct: or 

(e) he manifested his special dangerousness by using a 
firearm or destructive device in the commission of the offense 
or flight therefrom. 



A conviction shown on direct or collateral review o r  a t  the hearing 
to be invalid o r  for  which the defendant has been pardoned on the 
ground of innocence shall be disregarded for  purposes of para- 
graph (a). I n  support of findings under paragraph (b), i t  may be 
shown that  the defendant has had in his own name o r  under 
his control income o r  property not explained as derived from a 
source other than such conduct. For purposes of paragraph (b), 
a substantial source of income means a source of income which 
fo r  any period of one year or more exceeds the minimum wage, 
determined on the basis of a forty-hour week and a fifty-meek year, 
without reference to exceptions, under section 6(a)(l)  of the 
Fair  Labor Standards Act of 1938 (52 Stat. 1602, a s  amended 80 
Stat. 838), and  as hereafter amended, for  a n  employee engaged 
in commerce or in the production of goods for  commerce, and 
which fo r  the same period exceeds fifty percent of the defendant's 
declared adjusted gross income under section 62 of the Internal 
Revenue Act of 1954 (68-4 Stat. 17, a s  amended 83 Stat. 655). and as 
hereafter amended. For  purposes of paragraph (b), special skill or  
expertise in criminal conduct includes unusual knowledge, judg- 
ment or  ability, including manual dexterity, facilitating the  initia- 
tion, organizing, planning, financing, direction, management, su- 
pervision, execution or  concealment of criminal conduct, the en- 
listment of accomplices in such conduct, the escape from detection - 
or apprehension of such conduct, or  the disposition of the f rui ts  or 
proceeds of such conduct. For purposes of paragraphs (b) and 
(c), criminal conduct forms a pattern if i t  embraces criminal 
acts that  have the same or similar purposes, results, participants, 
victims, or methods of commission, o r  otherwise a r e  interrelated 
by distinguishing characteristics and a r e  not isolated events. 

(3) Notice. Whenever a n  attorney charged with the  prosecution 
of a defendant in a court of the United States for  a n  alleged 
felony committed when the defendant mas over the age of twenty- 
one gears has  reason to believe that  the  defendant is a dangerous 
special offender such attorney, a reasonable time before trial or  
acceptance by the court of a plea of guilty o r  nolo contendere, 
may sign and file with the court, and may amend, a notice speri- 
fying that  the defendant i s  a dangerous special offender who 
upon conviction for  such felony is subject to the imposition of a 
sentence under subsection (I), and setting out with particularity 
the reasons why such attorney believes the defendant to  be a 
dangerous special offender. In  no case shall the fact that  the 
defendant is alleged to be a dangerous special offender be a n  
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issue upon the trial of such felony, be disclosed to the jury, or be 
disclosed before any plea of guilty or nolo contendere or verdict 
or finding of guilty to the presiding judge without the consent 
of the parties. If the court finds that the filing of the notice as  a 
public record may prejudice fair considemtion of a pending 
criminal matter, it may order the notice sealed and the notice 
shall not be subject to subpoena or public inspection during the 
pendency of such criminal matter, except on order of the court, 
but shall be subject to inspection by the defendant alleged to be 
a dangerous special offender and his counsel. 

(4) Hearing. Upon any plea of guilty or nolo contendere or 
verdict or finding of guilty of the defendant of such felony, a 
hearing shall be held, before sentence is imposed, by the court 
sitting without a jury. Except in the most extraordinary cases, 
the court shall obtain both a presentence report and a report from 
the Bureau of Corrections under section 3004 before holding a 
hearing under this subsection. The court shall fix a time for the 
hearing, and notice thereof shall be given to the defendant and 
the United States a t  least ten days prior thereto. The court shall 
permit the United States and counsel for the defendant, or the 
defendant if he is not represented by counsel, to irispect the pre- 
sentence report sufficiently prior to the hearing a s  to afford a 
reasonable opportunity for  verification. In  extraordinary cases, 
the court may withhold material not relevant to a proper sentence, 
diagnostic opinion which might seriously disrupt a program of 
rehabilitation, any source of information obtained on a promise 
of confidentiality, and material previously disclosed in open 
court. A court withholding all or part of a presentence report 
shall inform the parties of its action and place in the record the 
reasons therefor. The court may require parties inspecting all 
or part of a presentence report to give notice of any part thereof 
intended to be controverted. In connection with the hearing, the 
defendant and the United States shall be entitled to assistance 
of counsel, compulsory process, and cross-examination of such 
witnesses a s  appear a t  the hearing. A duly authenticated copy of 
a former judgment or commitment shall be prima facie evidence 
of such former judgment or commitment. If it appears by a pre- 
ponderance of the information, including information submitted 
during the trial of such felony and the sentencing hearing and 
so much of the presentence report as the court relies upon, that 
the defendant is a dangerous special offender, the court shall 
sentence the defendant to imprisonment for an  appropriate term 
as  specified in subsection (1). The court shall place in the record 



i t s  findings including an  identification of the  information relied 
upon in making such findings, and its reasons f o r  the  sentence 
imposed. 

Comment 
This section establishes the stem under which long prison terms 

may be imposed. Subsection (3 recognizes that maximum limits are 
set by s ta tub in order to permit dealing appropriately with the worst 
offenders. Such lo term sentences malnly perform an  incapacitatire 
function and shoul ? therefore be imposed only on defendants who are 
exceptionally dangerous. I n  the ordinary case, judge should consider 
sentences in a narrower range. 

This principle is expressed in Title X of the Organized Crime 
Control Act of 1970 (P.L. 91452; 18 U.S.C. 5 3575) through an es- 
tension of all maxima to  25 years, subject to  a requirement that the 
actual maximum im osed be proportionate to the maximum other- 
wise authorized for t ! e felony. See generally S. Rep. No. 91417,91st 
Cong., 1st Sess., pp. 83-100, 162-67 (1969). Section 3202 ada ts the 
Title X provisions to the sentencing structure of this Code. fnstead 
of the variety of maxima for felonies in existin law, the Code limits 
the number to three distinctive classes. Insten 5 of being judicially 
determined, the proportionate maximum can thus be more precisely 
expressed by the Congress as the upper range of the maximum au- 
thorized for the class of felony. 

An alternative to providing for leaders of organized crime on!? 
within the upper ranges of the clnss of crime committed in then- 
enterprise, e.g., traffickmg in narcotics, illegal gambling, wonld be to 
provide a narrowly defined offense for leading organized crime, graded 
at the Class A or B felony level according to the number of persons 
involved. Of. 5 1005 of the Study Dmft. I f  the procedural restraints 
on em loying u p e r  range sanctions should give rise to pressures to 1 raise t epnera l  lcvel of maximum sentences or to reclassify articular 
offenses Into a higher class of felony merely to provide !' or excep- 
tionnl eases, i t  would appear prefernble to focus on such cases in the 
manner noted-by providing a nnrrowly defined offense subject t o  
higher penalties. A substantial body of opinion in the Commission, 
however, considers the present range of sentences inadequate to meet 
the incapacitative goal of the Code nnd mould support substantial 
increases in the felony maxima. 

See Torking Papers, p . 382-84, 385402, 431, 104849. 1.257-51, 
1261-62.1269-72,1295,131 ! -18. 

3 3203. Commitment to  Bureau of Corrections. 

(1) I n  General. A person sentenced t o  imprisonment for a 
felony o r  a misdemeanor under this Chapter o r  f o r  nonpayment 
of a fine under Chapter 33 shall he committed fo r  the term desig- 
nated by the court to  the custody of the Bureau of Corrections, 
which shall specify the place of confinement where the sentence 
shall be served. 



(2) Youth Offenders. If an offender is under the age of 22 
years a t  the time of conviction, the court as part  of i ts sentence 
may recommend that he be confined and treated in facilities estab- 
lished under Chapter - for the rehabilitation of youth 
offenders. 

(3) Narcotics Addicts. If the court determines after a study by 
the Bureau of Corrections under section 3004 that an  offender is a 
narcotics addict and that he can be treated, the court as part of 
its sentence may recommend that he be confined and treated in 
facilities established under Chapter - for  the rehabilitation of 
narcotics addicts. 

Commtent 
Existing law rovides for commitment to the custody of the Attor- P ney General, w lich function has been delegated to the Bureau of 

Prisons; subsection (1) refers directly to the Bureau (renamed the 
Bureau of Corrections). 

The other two subsections deal with special cases-youths and 
a d d i c h t o  the correction of each of which an entire chapter of Title 18 
is present1 devoted. The greater flexibility offered by the Code in deal- E in wi th  a offenders obvlates the need for special sections on youthful 
oknders  and narcotics addicta S cia1 facilities for the treatment r of these two types of offenders are esirable, however, and subsections 
(2) and (3) pennit the court to  recommend incnrceration in such 
facilities. If special facilities for any other roup, such as alcoholics, 
are established, rt similar provision could added for them. See 
Working Papers, pp. 1161-63,1318-21. 

%, 

8 3204. Concurrent and Consecutive Terms of Imprisonment. 

(1) Authority of Court. When multiple sentences of imprison- 
ment are  imposed on a person a t  the same time or when a term of 
imprisonment is imposed on a person who is already subject to an 
undischarged term of imprisonment, the sentences shall run con- 
currently or consecutively as determined by the court. Sentences 
shall run concurrently unless otherwise specified by the court. 

(2) Multiple Sentences. A defendant may not be sentenced 
consecutively for  more than one offense to the extent: 

(a) one offense is an  included offense of the other; 
(b) one offense consists only of a conspiracy, attempt, solici- 

tation or other form of preparation to commit, or facilitation 
of, the other; or  

(c) the offenses differ only in that one is defined to prohibit a 
designated kind of conduct generally and the other to prohibit 
a specific instance of such conduct. 



(3) Maximum Limits Where Felony Involved. The aggregate 
masimum of consecutive sentences to which a defendant may be 
subject shall not exceed the maximum term authorized by section 
3201(1) for  the most serious felony involved, except that  a defend- 
an t  being sentenced for  two o r  more Class C felonies may be 
subject to an  aggregate maximum not exceeding that  authorized 
by section 3201(1) for  a Class B felony if each Class C felony 
was committed a s  par t  of a different course of conduct or each 
involved a substantially different criminal objective [and a de- 
fendant being sentenced for  two or  more Class B felonies may be 
subject to a n  aggregate maximum not exceeding that  authorized 
by section 3201(1) fo r  a Class A felony if each Class B felony 
was committed a s  pa r t  of a different course of conduct or  each 
involved a substantially different criminal objective]. 

(4) Maximum Limits for Misdemeanors. When sentenced only 
for misdemeanors, a defendant may not be consecutively sen- 
tenced to more than one year, except tha t  a defendant being 
sentenced for two o r  more C1as.c A misdemeanors may be subject 
to an  aggregate maximum not exceeding tha t  authorized by 
section 3201 (1) fo r  a Class C felony if each Class A misdemeanor 
was committed a s  par t  of a different course of conduct or  each 
involved a substantially different criminal objective. 

(5) Criteria and Reasons. The court shall not impose a consec- 
utive sentence unless, having regard to  the nature and circum- 
stances of the offense and the history and character of the 
defendant, i t  is of the opinion that  such a term is required because 
of the exceptional features of the case, fo r  reasons which the 
court shall se t  for th  in detail. 

(6) Application to Multiple Proceedings. The limitations pro- 
vided in this section shall apply not only when a defendant is 
sentenced a t  one time for  multiple offenses but also when a de- 
fendant is sentenced at different times fo r  multiple offenses all of 
which were committed prior to the imposition of any  sentence fo r  
any of them. Sentences imposed both by other federal courts and 
by any s ta te  or local courts shall be counted in applying these 
limitations. 

(7) Effect of Consecutive Terms. I n  determining the effect of 
consecutive sentences and the manner in which they will be served, 
the Board of Parole shall treat the defendant as though he has  
been committed for  a single term which is the aggregate of the 
maximum terms validly imposed. Any such term longer than six 
months shall have the following incidents: 



(a)  the parole component of such single term shall be: 
(i)  one-third for  terms of nine years or  less, except that ,  if 
one-third of such single term is less than three years, the 
parole component shall be the aggregate of the parole com- 
ponents of the terms imposed, but no more than three years; 
(ii) three years for  terms between nine and fifteen years, and 
(3) five years for  terms more than fifteen years; 

(b) the  minimum term, if any, shall constitute the aggre- 
gate of a l l  validly imposed minimum terms. 

(8) Effect of Sta te  Sentences. Subject to any permissible 
cumulation of sentences explicitly authorized by this section, the 
Bureau of Corrections shall automatically award credit against 
the maximum term and any  minimum term of any federal sen- 
tence for  a l l  time served in a state o r  local institution since the 
commission of the federal offense or offenses. 

Comment 
Subsection (1) continues the authority of a federal court to impose 

either concurrent or consecutive terms in the case of conviction for 
more than one offense. Subsection (2) prohibits consecutive sentences 
in t h m  situations n~he1-e the multiple crimes result from one criminal 
objective. An alternative t ~ n d  more general statement might be: '&The 
court shall not impose conseciitire sentences for offenses which were 
committed as part of a single course of conduct during which there 
was no substantial change in the nature of the criminal objective.:' I n  
the erent that  subsections (3) anci (4) are not adopted, some such 
limitation on the open-ended imposition of consecut ire terms would 
be appropriate. 

Subsections (3) and (4) mould substantially change federal law b~ 
setting, for collsecutive sentences, a masium other than the total 
authorized for the combined offen-w. The principle nnderlping sub- 
section (3) is that  multiple offenders may, like persistent offenders, 
evidence dangerousness which justifies a long sentence. It applies 
whenever s defendant is sentenced for a felony and for any other 
crime. Sentences for all crimes may be a,ag!egated u p  to the upper 
mnge masimunl for tho most scrious felony ~nvolved. 

Class C felonies mny bo aggregated into the Class B felony range. 
The felonies must, home~~cr, ~bc pal-ts of different courses of conduct or 
involve substantiall different criminal ob jectives. Thus, stealing a 
clicck from the mai 7 s, forging and then uttering i t  would not permit 
c o m u t i v e  sentencrs into the Class B felony range, but staling the 
check, assaulting tho postal inspector who was investigating the M S G  
and bribing a witlies would permit such cumulation. 

The bracketed addition reflects a substantial M y  of opinion in the 
Commission that an additional deterrent is necesaiy to prevent repe- 
tition of Class I3 offenses, which embrace egre@ous misconduct. e.g.. 
rape, armed robbery, and that such repeated m~sconcluct may warrant 
incapacitation for as long n ~)e~iocl  as commission of n, sin le Class A 
felony. The counter consiclcration is that the authorized f lmits for a 



Class B sentence are high enough for these purposes and that the 
Class 9 felony ran should be available only for a few specifically &= defined and es in y heinous offenses. 

Subsection sets forth the general rule =hen s defendmt is 
sentenced only for misdemeanors. Sentences may be cumulated to s 
maximum of one year. When! however, a defendant is convicted of 
unrelated Class A misdemeanors he may be consecutively sen tend  
into the C l m  C felony sentence ranga 

Subsection (5) is d q p e d  to assure a reasoned use of consecutire 
sentenax Subsection (6) com lements the last sentence of subsection P (I) ; t.he sentence imposed mil n m  concurrently with other sentences, 
state or federal, in the absence of affirmative action by the court. Sub- 
section (7) provides that, for such purposes as determining the proper 
facility for confinement, a defendant must be treated as subject to one 
sentence, even though consecutive sentences have been imposed, and 
indicates how the various components are to be determined. 

Sea Working Papers, pp. 382, 893, 896, 1258,128243,1321-25. 

§ 3205. Calculation of Terms of Imprisonment. 

(1) Commencement of Sentence. The sentence of imprison- 
ment of any  person convicted of a federal offense shall  commence 
t o  run  from the date on which such person is received at the  insti- 
tution a t  which the sentence is to  be served. 

(2) Credit. The Bureau of Corrections shall give credit to- 
ward service of the maximum term and any  minimum term of a 
sentence to  imprisonment for a l l  time spent in custody as a result 
of the offense o r  ac ts  fo r  which the  sentence was imposed. 

(3) Other Charges. If  a defendant is arrested on one charge 
and later  prosecuted on another charge growing out of conduct 
which occurred prior to  his arrest, the Bureau of Corrections 
shall give credit toward service of the maximum term and any 
minimum term of any  sentence to  imprisonment resulting from 
such prosecution f o r  a l l  time spent in custody under the former 
charge which has  not been credited against another sentence. 

0- 
The first two subsections effect no change in present lam. See 18 

U.S.C 3568. Subsection (3) ,  which is new, is intended to ant simi- 
lar c J i t  for a defendant who is Grst arrested on one %arge and 
later prosecutsd for another offense which was later discovered or 
which mas the undisclosed basis for the first arrest. See Working 
Papers, p. 1325. 



Chapter 33. Fines 

!j 3301. Authorized Fines. 

(1) Dollar Limits. Except as otherwise provided for  an offense 
defined outside this Code, a person who has been convicted of an 
offense may be sentenced to pay a fine which does not exceed : 

(a) for a Class A or a Class B felony, $10,000 ; 
(b) for  a Class C felony, $5,000; 
(c) for  a Class A misdemeanor, $1,000; 
(d) for a Class B misdemeanor or an infraction, $500. 

(2) Alternative Measure. In lieu of a fine imposed under sub- 
section (I), a person who has been convicted of a n  offense through 
which he derived pecuniary gain or by which he caused personal 
injury or property damage or loss may be sentenced to a fine 
which does not exceed twice the gain so derived or twice the loss 
caused to the victim. 

C m e &  
Existing federal lam contains inconsistencies with respect to fines as 

well as to mprisonment; there are 14 different fine levels in Title 18 
with little correlation in $amounts authorized for offenses rhich are 
similar in nature or seriousness. 

The amounts stated in subsection (1) are intended as maximum 
limits for eases in which economic gam or loss was not involved 
or is not easily measured. Subsection (2) is particularly useful for the 
offenses for which fines are most apt to be utilized--economic offenses. 
For counterparts in existing federal law, see 18 U.S.C. @201 (e) and 
645. 

Note that offenses outside Title 18 may have fines which exceed the 
limits imposed in this section. See 5 3006 and comment thereto, s u p  
Because the number of sanctions which can be used against a convicted 
organization is limited, it might be desirable to set a separate and 
higher fine limit for such offenders, for use when subsection (2) is 
unsatisfactory. 

See Working Papers, pp. 192-93, 1262-64, 1300, 1325-26. 

!j 3302. Imposition of Fines. 
(1) Criteria In  determining the amount and the method of 

payment of a fine, the court shall, insofar as practicable, propor- 
tion the fine to the burden that payment will impose in view of 
the financial resources of the defendant. The court shall not 
sentence a defendant to. pay a fine in any amount which will pre- 
vent him from making restitution or reparation to the victim of 



the offense, o r  which the court is not satisfied tha t  the defendant 
can pay in ful l  within a reasonable time. The court shall not 
sentence the defendant to pay a fine unless: 

(a)  he has derived a pecuniary gain from the offense; 
(b) he h a s  caused a n  economic loss to  the  victim; or  
(c) the  court is of the opinion that  a fine is uniquely adapted 

t o  deterrence of the type of offense involved o r  to  the correction 
of the defendant. 

(2) Installment o r  Delayed Payments. When a defendant is 
sentenced to  pay a fine, the court may provide f o r  the payment 
to be made within a specified period of time o r  in specified install- 
ments. If no such provision is made a part  of the sentence, the fine 
shall be payable forthwith. 

(3) Nonpayment. When a defendant is sentenced to pay a fine, 
the court shall  not impose a t  the same time a n  alternative sen- 
tence to be served in the event that  the fine is not paid. The 
response of the  court to  nonpayment shall be determined only 
af ter  the fine h a s  not been paid, as provided in  section 3304. 

Existing federal law does not establish by statute general rules for 
the imposition of fines. Subsection (1) states the basic principle that 
the fine imposed should be related to the resources of the defendant. 
The court is also prohibited from setting a fine which will so deplete 
a defendant's resources that he cannot compensate the victim of his 
crime. Because fines do not have affirmative rehabilitative value and 
bemuse the impact of the imposition of a fine is uncertain, e.g., it may 
hurt an offender% dependents more than the,offender h~mself, fines 
are discouraged in subsection (1) unless some affirmative reason 
indicates that a fine is peculiarly appropriate. 

Subsection (3) is analogous to the prohibition against decidin at 
sentencing the sanction for violation of probation ( 5  3103). In neit er 
situstion can the reason for noncompliance be fore.swn. 

5 
See Working Papers, pp. 12@4,1285-86,1301,1326-27. 

§ 3303. Remission of Fine. 
A defendant who has  been sentenced to pay a fine and who has  

paid any par t  thereof may at any time petition the sentencing 
court for  a remission of the unpaid portion. If  it appears to the 
satisfaction of the court tha t  the circumstances which warranted 
the imposition of the fine in the amount imposed no longer exist 
or  that  i t  would otherwise be unjust to require payment of the 
fine in full, the court may remit the unpaid portion in whole or  in 
part  or  may modify the method of payment. 



Comment 
There is no counterpart to this section in esisting federal lax. The 

prohibition in 5 3304 aaainst the use of coercive measures against the 
defendant who is un&e to  pay makes it reasonable to permlt adjust- 
ment of a fine to fit altered conditions. The statute provides for remis- 
sion of part of a fine rather than revocation of the entire fine because 
arguably revocation by the court is uncol~stitutional in that only the 
President l u s  the power to pardon and reprieve. H o ~ e v e r ?  remission 
can take place after any payment, no matter how small. See Working 
Papers, pp. 1286, 1326. 

3 3304. Response to Nonpayment. 

(1) Response to  Default. When a n  individual sentenced to  pay 
a fine defaults in the  payment of the fine o r  in  any  installment, 
the court upon the  motion of the United States Attorney o r  upon 
its own motion may require him to show cause why he should not 
be imprisoned fo r  nonpayment. The court may issue a warrant of 
arrest or  a summons fo r  his appearance. 

(2) Imprisonment; Criteria. Following a n  order to show cause 
under subsection (I), unless the  defendant shows tha t  his default 
was not attributable to  a n  intentional refusal to  obey the sentence 
of the court, o r  not attributable to  a failure on his pa r t  to make a 
good faith effort to  obtain the necessary funds  fo r  payment, the 
court may order the  defendant imprisoned fo r  a term not to 
exceed six months if the fine was imposed for conviction of a 
felony or  30 days if the  fine was imposed for conviction of a misde- 
meanor or  a n  infraction. The court may provide in i t s  order that  
payment o r  satisfaction of the fine at any  time will entitle the 
defendant to  his release from such imprisonment or, af ter  enter- 
ing the order, may at any  time reduce the sentence for  good cause 
shown, including payment or  satisfaction of the fine. 

(3) Modification of Sentence. If i t  appears tha t  the default in 
the payment of a fine is  excusable under the standards set forth 
in subsection (2), the court may enter an  order allowing the de- 
fendant additional time for payment, reducing the amount of the 
fine or of each installment, or  remitting the unpaid portion in 
whole o r  in part. 

(4) Organizations. When a fine is imposed on a n  organization, 
it is the duty of the person o r  persons authorized to  make dis- 
bursement of the assets of the  organization, and their superiors, 
to  pay the fine from assets of the organization. The failure of such 
persons to  do so shall  render them subject to  imprisonment under 
subsections (1) and  (2). 



(5) Civil Process. Nothing in this section shall be deemed to 
alter or interfere with employment for collection of fines of any 
means authorized for the enforcement of money judgments 
rendered in favor of the United States. 

C m m n t  
This section replaces 18 U.S.C. 5 3565 and 3569, which deal in 

arbitrary terms with nonpayment o f fines. Those sections permit a 
judgment providmg for imprisonment until a fine is paid, and allow 
release after 30 days upon a finding of the prisoner's inability to pay 
and execution of a pauper's oath. The proposed approach, on the 
other hand, is to require a separate proceeding to determine whether 
there mas such culpability for the nonpayment as to warrant a prison 
sanction in the first place, and to grant such powers to the court as 
to permit flexibility In treatment of the nonpayer, ie., give him the 
"keys to the jail," hold out the possibility of his release to induce 
payment, or to "taste jail" regardless of ayment as a sanction for his &, contumacy. P a p e n t  of the h e  can also made a condition of proba- 
tion, under # 3103 (2) ( f )  . Additional fledbilit to modi the h e  or 

pp. 1286, 1300-01, 1328-29. 
$. method of payment is provided in subsection (37. See Wor g Papers, 



Chapter 34, Parole 

$3401. Parole Eligibility ; Consideration. 
(1) Eligibility. Every prisoner sentenced to  an indefinite term 

of imprisonment shall be eligible for  release on parole upon com- 
pletion of the  service of any  minimum term or, if there is no 
minimum, a t  any time. 

(2) Consideration for  Parole. The Board of Parole shall con- 
sider the desirability of parole fo r  each prisoner a t  least 60 days 
prior to  the expiration of any  minimum term or, if there is  no 
minimum, a t  least 60 days prior to the expiration of the first year 
of the sentence. Following such consideration, the Board shall 
issue a formal order granting or denying parole. If  parole is 
denied, the  Board shall  reconsider its decision at least once a year 
thereafter until parole is  granted and shall, if parole is denied, 
issue a formal order at least once a year. 

Comment 
This section substantially restates federal law and practice. The 

Board is not required to consicler parole until near the end of the 
offender's first year in prison; and, in $ 340a2(1), i t  is i n d i d  that 
parole should not be granted during the first year of n substantial term 
except in the most. extraordinary c~rcumstances. Provision is made for 
parole in sentences longer than six months, as in existing law. See 
Working Papers, pp. 13P29-30. 

5 3402 Timing of Parole; Criteria. 

(1) In General. Except in the most extraordinary circum- 
stances, a prisoner sentenced to a term of imprisonment, the  prison 
component of which is three years or  more, shall not be released 
on parole during the first year of his imprisonment. Thereafter, 
whenever the Board of Parole considers the parole of a prisoner 
who is or  soon will be eligible for  parole, he shall be released on 
parole, unless the Board is of the opinion that  his release should 
be deferred because : 

(a) there is undue risk that  he will not conform to  reasonable 
conditions of parole; 

(b) his release a t  tha t  time would unduly depreciate the  
seriousness of his crime or  undermine respect fo r  law; 

(c) his release would have a substantially adverse effect on 
institutional discipline; or  



(d) his continued correctional treatment, medical care or 
vocational or other training in the institution will substan- 
tially enhance his capacity to lead a law-abiding life if he is 
released a t  a later date. 

(2) Long Sentences. Whenever the Board of Parole considers 
the release on parole of a prisoner who has actually served the 
longer of five years or two-thirds of the prison component of his 
sentence, he shall be released on parole, unless the Board is of the 
opinion that his release should be deferred because there is a high 
likelihood that he would engage in further criminal conduct. 

(3) Mandatory Parole. A prisoner who has not been paroled 
prior to the expiration of the entire prison component of his sen- 
tence shall then be released on parole. 

c-nt 
Subsection (1) states the policy that all prisoners sentenced to a 

rehabilitative term in prison should be confined for a t  least one year; 
but the Board of Parole is granted some flexibility should unusual cir- 
cumstances exist, e.g., a nondangerous prisoner has an incurable fatal 
k s  After the first year, or any minimum term, the presumption 
shifts from favoring confinement to favoring parole unless one of the 
four stated reasons appears. Note that, under $3406, as in existing law, 
there is no judicial review of Parole Board decisions. 

Subsection (2) states the policy that after service of two-thirds of a 
long sentence in prison the only acceptable reason for continuing con- 
finement is the substantial likelihood that the prisoner would commit 
another crime if released. 

Subsection (3), like 18 U.S.C. 5 4163, states the circumst~nces under 
which release is mandatory. Under the proposed Code, such release 
wil l  be on parole. It should be noted that abolition of L'good-time" 
provisions is roposed under the Code, so that the desire for early 

arole d a f one remain as the predominant motive for good be- 
Eavior. Such is presently the case under the federal youthful offender 
provisions. An alternative L'good-time" provision may be found in the 
Worki Papers, p. 1336. 

See ;%orkmg Papers generally, pp. 1261, 127%73, 1283-85, 1299, 
133031. 

9 3403. Incidents of Parole. 
(1) Period of Parole. The period during which a parole shall 

remain conditional and be subject to revocation is the parole com- 
ponent of the sentence which has been imposed. 

(2) Early Discharge from Supervision or Release from Condi- 
tions. The Board of Parole may discharge the parolee from 
supervision or release him from one or more of the conditions of 
parole prescribed in section 3-104(2) at any time after the expira- 



tion of one year of succesful parole if warranted by the conduct 
of the parolee and  the  ends of justice. 

(3) Conditions; Modifications; Revocation. Conditions of pa- 
role shall be determined as provided in section 3404. The Board 
of Parole may modify o r  enlarge the conditions of parole a t  any 
time prior to the expiration of the period f o r  which the parole 
remains conditional. If  the parolee violates a condition at any  time 
prior to the expiration of the period, the Board may continue him 
on the existing parole, with o r  without modifying o r  enlarging 
the conditions, or, if such continuation, modification o r  enlarge- 
ment is not appropriate, may revoke the  parole a n 4  reimprison 
the parolee fo r  a term computed in the following manner: 

(a) the recommitment shall be f o r  that  portion of the  maxi- 
mum term which had not been served a t  the time of parole, less 
the time elapsed between the parole of the  prisoner and the 
commission of the  violation for  which parole was revoked; and 

(b) the prisoner shall be given credit against the  term of 
reimprisonment f o r  al l  time spent in custody since he was 
paroled which has  not been credited against another sentence. 

(4) Re-parole. A prisoner who has been reimprisoned follow- 
ing parole may be re-paroled by the Board of Parole subject to  
the same provisions of the  statute which governed his initial 
parole. The total time during which the prisoner can remain 
subject to  the jurisdiction of the Bureau of Corrections and the 
Board of Parole can in no event exceed the maximum term imposed 
by the court. 

Comment 
The length of the period of parole under esisting law is in inverse 

proportion to the amount of the imposed prison term which has been 
served. Thus, a good risk who is released earl will be sub'ed to a Ion 

R" i h T od of parole, while a prisoner held unti the end of is term mil 
ave virtually no supervision when he is released. This section states 

t h t  re rdless of the p i n t  during his term a t  which R prisoner is 
r e l e a h e  will bo sub]& to a term of parole the length of which is 
determined by the length of the sentence initially imposed rather than 
by the date of his release. Early releas from supemsion is permitted 
in order to consewe supervisory resources as well as to provide nn 
incentive to swifter adjustment. 

Conditions of parole may be changed and modified, as conditions 
of probation may be. If parole is revoked, the offmder mny be reim- 
prisoned for the maximum term (prison componenc actually imposed 
P%-$ role component) less the part of the term a.heady sati&ctorily 
serv (prison tune served plus arole time served prior to the viola- 
tion for which parole is mvok e f  ). This changes existing law, under 
which a rolea receives no credit for his "clean time" on the street 
prior to violation. Unlike 18 U.S.C. 8 4907, the Code does not per- 



mit the Board of Parole to set a shorter term of imprisonment upon 
revocation of parole. 

Subsection (4) rovides that re-parole is subject to the rules appli- P cable to an initia parole. A person can be alternately paroled md 
imprisoned until he either serves his entire parole component con- 
tinuously without a violation or serves the maximum term of his 
sentence. 

See Working Papers, pp. 1298-99,133133. 

5 3404. Conditions of Parole. 

(1) In  General. The conditions of parole shall be such a s  the 
Board of Parole in i ts discretion deems reasonably necessary to 
insure that the parolee will lead a law-abiding life or to assist him 
to do so. The Board shall provide as an explicit condition of every 
parole that the parolee not commit another crime during the 
period for which the parole remains subject to revocation. 

(2) Appropriate Conditions, As conditions of parole, the 
Board may require that the parolee: 

(a) work faithfully at a suitable employment or  faithfully 
pursue a course,of study or of vocational training that will 
equip him for suitable employment; 

(b) undergo available medical or psychiatric treatment and 
remain in a specified institution if required for that purpose; 

(c) attend or reside in a facility established for the instruc- 
tion, recreation or residence of persons on probation or parole; 

(d) support his dependents and meet other family respon- 
si bilities ; 

(e) refrain from possessing a firearm, destructive device or 
other dangerous weapon unless granted written permission by 
the Board or  the parole offieer ; 

(f) refain from excessive use of alcohol, or any use of nar- 
cotics or of another dangerous or abusable drug without a pre- 
scription ; 

(g) report to a parole officer a t  reasonable times a s  directed 
by the Board or the parole officer; 

(h) permit the parole offieer to visit him a t  reasonable times 
at his home or  eIsewhere; 

(i) remain within the geographic limits fixed by the Board, 
unless granted written permission to leave by the Board or the 
parole officer; 
(j) answer all reasonable inquiries by the parole officer and 

promptly notify the parole officer of any change in address or 
employment ; 



(k) satisfy other conditions reasonably related to his 
rehabilitation. 

(3) Certificate. When a prisoner is paroled, he shall  be given a 
certificate explicitly setting forth the conditions on which he is 
being released. 

Commtent 
Title 18 U.S.C. 8 4203 (a) specifies several conditions for parole. The 

Code is more specific as to such conditions, a s  i t  is with respect to 
conditions for probation ( 3103). Since the Parole Board can wt 
colle@ally while federal ju I ~ e s  act independently, the need for such 
specificity as to parole conditions is not so great. This section, how- 
ever, is =fid as a declaration of Congressional concerns about parole 
policy. See Working Papers, p. 1333. 

$3405. Duration of Parole. 

(1) Commencement; Multiple Sentences. A period of parole 
commences on the  day the prisoner is released f rom imprison- 
ment. Periods of parole shall run concurrently with any  federal, 
state or  local jail, prison o r  parole term for  another offense to 
which the defendant i s  or  becomes subject during the  period. 

(2) Delayed Adjudication. The power of the Board of Parole 
to  revoke parole f o r  violation of a condition shall extend fo r  the 
duration of the  period provided in section 3403(1) and f o r  any 
further period which is reasonably necessary for  the  adjudication 
of matters arising before its expiration, provided tha t  some e m -  
ative manifestation of a n  intent to conduct a revocation hearing 
occurs prior to  the expiration of the period and that  every reason- 
able effort is made t o  notify the parolee and to conduct the  hear- 
ing prior to  the expiration of the period. 

Comment 
This section parallels 5 3104, which deals with probation. See that 

section and comment thereto, supra. See Working Papers, p. 1333. 

$ 3406. Finality of Parole Determinations. 

The federal courts shall  not have jurisdiction to review or  set 
aside, except fo r  the  denial of constitutional rights o r  procedural 
rights conferred by statute, regulation o r  rule, the discretionary 
action of the Board of Parole regarding but not limited to  the  
release or  deferment of release of a prisoner whose maximum 
term has not expired, the imposition or  modification of conditions 



of a first or subsequent parole, and the reimprisonment of a parolee 
for violation of parole conditions during the parole period. 

CcW?mf& 
This section states that discretiona action of the Board of Parole 

is an  administmtive decision not su 'B jsct to judicial review on its 
merits. The phrase "but not limited to" is used to avoid n constrtlction 
of the provision which mould allow judicial review of matters not 
mentioned. See Working Papers, pp. 1333-34. 



Chapter 35. Disqualification from Office and Other 
Collateral Consequences of Conviction 

§ 3501. Disqualification From and Forfeiture of Federal Office. 
(1) Disqualification. A pe:.son convicted of a crime listed below 

may, as  part  of the sentence, be disqualified from any, o r  a spec- 
ified, federal position or  category thereof for  such period a s  the 
court may determine, but no longer than five years follow-ing com- 
pletion of any  other sentence imposed: 

(a)  treason (section 1101) and the crimes affecting national 
security defined in sections 1102 to 1105,1107 and 1111 to 1117; 

(b) bribery and other crimes of unlawful influence upon 
public affairs and  betrayal of public office defined in sections 
1.356, 1361 to  1367, 1371 and 1372; 

(c) unlawful acts under color of law (section 1521) ; 
(d) felonious theft  under sections 1732 to 1735 o r  felonious 

fraud under sections 1751 to 1753 and 1756, when the subject 
of the offense was deposited with, entrusted to o r  otherwise 
under the control of the defendant, in his capacity as a public 
servant or officer of a national credit institution; o r  

(e) a crime expressly made subject to this section by statute. 
(2) Forfeiture. A person convicted of a crime listed in subsec- 

tion ( l ) (a )  o r  of bribery (section 1361) shall forfeit any  federal 
position he then holds, and a person convicted of any  other crime 
listed in subsection (1) may, a s  part of the sentence, be required 
to forfeit such position. 

(3) "Federal Position" Defined. In this section "federal posi- 
tion" does not include any position for which qualifications or pro- 
visions with respect to  length of term or  procedures for  removal 
are  prescribed by the Constitution. 

Comment 
This section provides uniform treatment for cases in which a crimi- 

nal conviction should or mny carry the sanction of forfeiture of 
or disqualification from federnl office or employment. Existing Fro- 
visions do not follan- n single line. Conviction of bribery (18 U.b.C. 
$201), for example, does not require forfeiture of office but per- 
mits the sentencing court to impose disqualification. A public bank 
examiner's conviction of theft from a member or  insured bank. on 
the other hand. results in automatic disqualification (18 U.S.C. 655). 

With respect to disqualification, the section leaves the matter en- 
tirely to the court's discretion, partly because the question is one more 
of government needs than of the appropriate sanction and partly 



bert~usa disqualification may create problems with respect to rehabili- 
tation, partlcdarly in areas where the government is the principal 
employer. I t  is difficult to rationalize totally the proposed line between 
oil'enders subject to mandatory forfeiture of office and those subject 
to forfeiture in the court's exercise of discretion. An alternative, con- 
sistent with the principle of flexibility in sentencing generally, would 
be to make all forfeiture a matter of discretion, possibly with an 
extension of the power to all serious offenses. 

Limitation on the period of disqualification is consistent with the 
proposnl in 3504 that all disqualifications be automatically termi- 
nated five years after completion of the sentence. The section does not 
curtail powers of removal or disqualification vested elsewhere in 
federal Inw. See 5 U.S.C. fZ 7632, regarding secwity risks. 

While the section largely carries forward existing policies, it does 
make some alterations. For example, it broadens the catego of 
fiduciaries subject to forfeiture and disqualificntions beyond Pbenk 
ext~miners. Cf. 12 U.S.C. 8 1819. imposing conditions governing ern- 
ployment by F.D.I.C. insured banks of persons convicted "of any 
criminal offense involving dishonesty or breach of trust." 

Issues raised by this section ~tre : 
(1) whether disqualification is a matter which ought to  be dealt 

~ i t h  by a sentencing judge or by others, particularly as to federal posi- 
tions for which existing machinery is adequate, e.g., the military estnb- 
lishment and lower-level Civil Service positions; 

( 9 )  tho subject Illight more appropriately be treated in 
Title 5, where a greater variety of alternatives can be enlployed. See, 
for esample, 5 U.S.C. 9 7325, wl~ich provides that a 30-day suspen- 
sion may be imposed by tho Civil Service Commission, in heu of tho 
removal from ofico required for unlawful political nctivity, if i t  is 
un:mimously dctermhed that. "ren~oval is unwarranted." Sea also 29 
U.H.C. 8 504, under ~ h i c h  the Board of Parole may determine the 
fitness of n person to hold l&orunion office after a criminal conviction; 
and 

(3)  whcther the list of offenses is appropriate. 
See Working Papers, pp. 1 3 3 9 4 .  

§ 3502. Disqualification From Exercising Organization Functions. 
An executive officer or other manager of an organization con- 

victed of an offense committed in furtherance of the affairs of 
the organization may, as part of the sentence, be disqualified from 
exercising similar functions in the same or other organizations 
for a period not exceeding five years, if the court finds the scope 
or willfulness of his illegal actions make it dangerous for such 
functions to be entrusted to him. 

There is precedent for this section in existing provisions disqualify- 
ing persons convicted of certain offenses from holdin posit~ons m 
b a n k  where deposits are insured by the F.D.I.C. (12 ~ s . c .  8 1829). 



Cf. new 18 U.S.C. $ 19M (civil rcnleclj of disqualificntion of rack- 
eteer) ; Companies Act of 1948 of Grent Britain, fS 188. Although 
corporate crirnintil linbility for an agent's misdeeds is limited to 
offenses committed "within the scope of his employment" under the 
principal test in 5 402(1), the brmdcr criterion of acts done ..in fur- 
therance of the affairs of the org?nization" is employed in the present 
section dealing with disqualification of the offending officer. It is not 
a mitigation, but on thc contrar 'ul aggravation, that the official com- r mitting a crime on behalf of t le organization actually went outside 
the scope of his employment, ie., he disregarded the organizational 
limits on his authority ns 1ve11 as the criminal law. 

§ 3503. Order Removing Disqualification or  Disability. 

The court may, in an order entered as provided in this section, 
relieve the defendant of any  or  al l  disqualifications and disabili- 
ties imposed by law a s  a consequence of conviction. The order 
may be made a t  the time of sentencing: 

(a) t o  be effective a t  a specified time within five years if the 
sentence is unconditional discharge; 

(b) to  be effective otherwise upon the certification, o r  appro- 
priate combination of certifications, of (i) the clerk of the court 
that  a fine has  been paid, (ii) the Probation Office that  the de- 
fendant has  satisfactorily completed his term of probation, 
(iii) the Board of Parole that  the defendant has  satisfactorily 
completed his parole, or  (iv) the Bureau of Corrections that  
the defendant satisfactorily completed a term in prison on 
conviction of a misdemeanor for  which parole is not authorized. 

The order may be made a t  any  time af ter  sentence if the  court 
is satisfied tha t  the defendant has  satisfactorily completed his 
sentence. 

Comemen$ 
See comment to 5 3505, infra. 

§ 3504. Termination of Disqualification After Five Years. 

Any disqualification or  disability imposed by law as a conse- 
quence of conviction terminates a t  the end of the first five-year 
period, commencing a f te r  completion of sentence, during which 
the defendant has  not been convicted of another crime committed 
subsequent to the disqualifying or disabling conviction. 

Comment 
See comment to $ 3505, inf ?.a. 



§ 3505. Effect of Removal of Disqualification. 

Removal of a disqualification or disability under sections 3503 
and 3504: 

(a) has  only prospective operation and does not require 
the restoration of the defendant to any of&e, employment or  
position forfeited o r  lost a s  a consequence of his conviction; 

(b) does not preclude proof of the conviction as evidence of 
the commission of the offense, whenever the fact  of its com- 
mission is relevant to the determination of an  issue involving 
the rights o r  liabilities of someone other than the defendant; 

(c) does not preclude consideration of the conviction for 
purposes of sentence if the defendant subsequently is convicted 
of another offense; 

(d)  does not preclude proof of the  conviction as evidence 
of the commission of the  offense, whenever the fact  of i t s  com- 
mission is  relevant to the exercise of the discretion of a court, 
agency or  public servant authorized to  pass upon the com- 
petency of the defendant to perform a function or  to exercise 
a right or  privilege which such court, agency or  public servant 
is empowered to deny, but in such case the  court, agency o r  
public servant shall also give due weight to  the issuance of 
the order under section 3503 or  the applicability of section 3504, 
as the  case may be; 

(e) does not preclude proof of the conviction a s  evidence of 
the  commission of the offense, whenever t h e  fact  of its com- 
mission is  relevant f o r  the purpose of impeaching the  defend- 
a n t  as a witness, but the issuance of the order under section 
3503 or  the applicability of section 3504, a s  the case may be, may 
he adduced fo r  the purpose of his rehabilitation. 

(f)  does not apply to  the federal disqualification, if any, t o  
receive, possess o r  supply a firearm, destructive device o r  
ammunition. 

Comment 
Sections 3503-05 would prorido a method for ameliorating the 

collateral consequences of a federal criminal conviction. Es~stiug 
federal law deals in a similar manner only v i t h  youtl~ful offenders 
(18 U.S.C. S 5021) ; all others must resort to the presidential ~>arclon 
procedure, which deals wit11 the problem not only haphazardly but 
also unfavorably to the poor and ignorant. A number of states, as 
well as most foreign countries, have established more available and 
orclerlp procedures for terminating disabilities. Some offer greater 
relief, e.g., annulment of the conviction, than that proposed here. Since 
most ddqlnalifications and disabilities from conviction are state im- 
posed, e.g., loss of voting rights and ineligibility for occupational 



licenses, the usefulness of these provisions may depend upon the estent 
to which the states are willing to comply. It IS possible. however, that 
Con,gess could constitutionally limit the effect which a state can give 
to a federd conviction, on the ground that it is an incident of its penal 
policy for federal offenclers. 

The pattern of the sections is to provide automatic restoration of 
rights after five years from the end of a sentence, if there is no conric- 
tion evidencing a return to  crime (s 3504), and discretionary res- 
toration earlier, either by a decision at the time of sentencing or upon 
application anytime thereafter ( 5  3503). Both of these provisions must 

inst the limitations stated in $3505 (derived from A.L.I. 
Model Pena Code $306.6 (3) ) , which is designed to insure against the be 
revriting of history or the fettering of the exercise of discretion where 
the fwts of the crime are relevant. 

The five-year period xorided in 3 3504 follows 99 U.S.C. 5 504, I which bars persons from lolding labor union offices for five years snb- 
sequent to conriction or imprisonment for certain crimes. The auto- 
matic operation of $ 3504 is intended to avoid the discrimination, re- 
sulting from 1:wk of financial resources or kuo~ledge  of the law, which 
is likely to occur should initiative by the offender be required. Blore- 
over, there seems little d u e  in requiring the courts to pass on such 
appliations. Alternatives to  the unlimited applicrttion of the auto- 
matic restoration provided in this section might be: to permit the 
sentencing court to order in a particular case that 5 3504 not apply 
except upon petition of the defendant. and espres  court order, or to 
perniit the United States At.torney to interpose objections to the auto- 
matic operation of the section upon the statement of reasonable 
grounds. 

See Working Papers, pp. 134348. 



COM3LEXT TO CHAPTER 36 
This Chapter reflects a sharp division within the Commission on 

the subject of capital punishment. The principal text embodies the 
view of those favoring abolition of capital punishment. The bracketed 
provisional Chapter expresses the strongly held views of some Com- 
missioners that capital punishment should be retained for certain 
grave offenses* 

It may be useful to sunlmarize here the arguments for and against 
capital punisllment, TI-liich are elaborated in the Working Papers at 
pages 13-17-76. Tho arguments against capital punishment inc.lude 
the following. Stuclics of the deterrent efrect of capital punisllment 
do not support tho view that there is an extra margin of deterrence as 
between the death sentence and life imprisonment. ,4bolition states 
s h o ~  no higher murder rate h n  compafable states retaining the 
death penalty. The murder rate shows no slgnificmt correlation with 
abolition or reinstatement of capital punishment in a particular state 
or wuntry. From a moral point of Triew, the infliction of capital punish- 
ment is intolerable because errors of justice do occur and are irremed- 
iable once the accused has been executed. The state should in any erent 
abjure deliberate killing so as to demonstrate the supreme value which 
this nation places on the sanctity of life. Capital punishment falls 
unequally on rich and poor, black and white; and, in any event, it 
must operate almost by chance when on1 a very small num8ber of those 
who commit "capital offenses': are in f a d  put to death. The role of 
chance and bias m capital punishment is u~)tlerlined b the extreme 
difficulty of defining criteria for tho imposition of the c%xRlth sentence 
and the involvement of lay juries who, encountering the responsibility 
once in s lifetime, cannot give consistency to any capital punishment 
policy. The existence of capital punishment encourages extreme pro- 
cedwal safeguards against it and by extension c  gain st all major crini- 
ind sanctions, to tlie point where law enforcement generally is im- 
peded and the system of criminal justice loses credibility. 

The arguments in favor of retaining capital punishment include 
the following. Existing sttdies of the eiiicacy of capital punishment 
as a deterrent are inconclusive. Too nlany factors are present to war- 
rant strong conclusions. The efficacy of capital punishment as s deter- 
rent, moreover, has not really been tested in recent experience clue to 
failure to carry out the provisions which the Ism does make for its 
use. I n  any event as a matter of individual experience and common 
sense, the death penalty is the most feared sanction, and it has served 
to deter a t  least somo would-be killers, traitors, etc. Provision for capi- 
tal punishment, even if rarely carried out, also serves to express the 
speaal horror of tho wmmunitj against the ultimate crimes: and this 
attitude penetrates the conscience of the community so as to create 
inhibitions against such conduct apart from any question of indivi- 
duals directly and consciously responding to tlie law's threat. Further- 
more the law should reflect widely-held views of the just. deserts of 
criminality. Some crimes, particularly the delibernte homicide, deseme 
the highest punishment. The murderer forfeits his life to society. Any 

*Senators Ervin and McClellan crpresjlp desired to be noted as among those holdlng 
these vlews. 
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other sanction would cha~pen the life intentionally taken. The failure 
to express these deeply held feelings mill encourage resort to extra- 
legal retribution through vigilante groups. 

It is evident that such a clash of ~ien-s is only marginally amenable 
to resolution by statistical or other sciences, in the present state of 
knowledge; differences of opinion will reflect profound and not wholly 
articulable differences in philosophy and political outlook. The Com- 
mission has therefore thought i t  appropriate to present below not 
only the principal prorision reflecting the view of the abolitionists, 
but also a provisional Chapter reflecting a substantial body of reten- 
tionist opinion in the Coiiimission, together with recommend a t' ions 
regarding the methods of lin~icllitig capital punishment if Congress 
chooses to retain it. 

Chqpter 36. Life Inlprisonruent 

5 3601. Life Imprisonment Authorized for Certain Offenses. 

Notwithstanding the provisions of sections 3001, 3201 and  3202, 
the court may impose a sentence of life imprisonment o r  a sen- 
tence up to  the maximum term authorized under section 3201 for 
a Class A felony in the  following cases: 

(i) where the defendant has  been convicted of treason; 

(ii) where the defendant has  been con~icted of murder and 
the court is satisfied that  the defendant intended to  cause the 
death of another human being. 

A sentence to life imprisonment shall have a minimum term of 
10 years unless the  court sets a longer minimum up  to  25 years. 
The period of parole under a life sentence, for the purposes of 
section 3103(1), shall be the balance of the parolee's life or any 
lesser period fixed by the court at sentencing. 

Comment 
This section defines the alternative to capital punishment for tho 

most heinous offenses. There mns substantial support for the view that 
some other offenses should be ,included, e.g., Class A kidnapping. 
Under existing law, vihich pernlits capital punishment, the murt is 
only permitted to fix a minimum term for life imprisonment up to 
15 years. See 18 U.S.C. 5s 4202,4208. The minimums incorporated here 
reflect the fact that this provision is an alternative to capital punish- 
ment. For the same reason, tlinre was substrrntial support in the Com- 
mission either for a legislative preclusion of parole or for a judicial 
power to preclude parole. As the test stands, the court would hare 
the discretion to impose a Class A sentence as authorized under 5 3201. 



[Provisional Chapter 36. Sentence of Death or Life 
Imprisonment] 

[$3601. Death o r  Life Imprisonment Authorized fo r  Certain 
Offenses. 

Notwithstanding the provisions of sections 3001, 3201 and 3202, 
if the defendant is convicted of intentional murder or  treason, a 
sentence of death o r  of life imprisonment may be imposed in 
accordance with the provisions of this Chapter. If the sentence 
is  life imprisonment, the court may set a minimum term up to 15 
years. The period of parole under a life sentence, for  the purposes 
of section 3403(1), shall be the balance of the parolee's life or any 
lesser period fixed by the court at sentencing.] 

Comment 
This section reflects a substantial b d y  of opinion in the Commis- 

sion that the death sentence should be retained for intentional murder, 
treason and perhaps other offenses. Alternatives to the text, in retain- 
ing capital punishment, would be: (1) to extend the list of capital 
offenses, perhnps to all instances vhere i t  exists under present federal 
lam;  (2) to restrict capital punishment for murder to (a intentional 
murder of the President, Vice Prcsident, President-e 1 ect or Vice 
President-elect of the United States; (b) intentionnl murder of a lam 
enforcement officer, or n public servant having custody of the de- 
fendant or another, to prevent the performnnce of his official duties; 
and (c) intentional nlurder by a convict, under sentence of imprison- 
ment for murder or under sentence of life imprisonment or death, while 
in custody or immediate flight therefrom. Cf. Study Draft $3602. The 
provision of a minimum term up to 15 years in n life sentence is taken 
from existing law, 18 U.S.C. $8 4202, 4208. 

[§ 3602. Separate Proceeding to Determine Sentence. 

(1) Court o r  Jury. Unless the court imposes sentence under 
section 3603, i t  shall  conduct a separate proceeding to  determine 
whether the defendant should be sentenced to death or  life im- 
prisonment. The proceeding shall be conducted before a jury  un- 
less the defendant, with the approval of the court, waives it. If a 
jury determined the defendant's guilt and i t  is not discharged by 
the  court for  good cause, the proceeding shall be conducted with 
that  jury. Otherwise i t  shall be conducted with a jury  empaneled 
for  tha t  purpose. 

(2) Evidence and  Instructions. I n  the proceeding, evidence 
may be presented by either party as to any matter relevant to  
sentence, including the nature and circumstances of the  crime, 
defendant's character, background, history, mental and physical 



condition, and any aggravating o r  mitigating circumstances. Any 
such evidence, not legally privileged, which the court deems to 
have probative force, may be received, regardless of its admissi- 
bility under the exclusionary rnles of evidence, provided tha t  the 
defendant and  the prosecution are accorded a fa i r  opportunity 
to rebut such evidence. 

(3) Verdict and Sentence. The determination whether a sen- 
tence of death shall be imposed shall be in the discretion of the 
court, except tha t  when the proceeding is conducted before the 
court sitting with a jury, the court shall not impose a sentence 
of death unless it submits to the jury the issue whether the de- 
fendant should be sentenced to death or  life imprisonment and 
the jury returns a verdict that  the sentence should be death. 
If the jury i s  unable to reach a unanimous verdict, the  court shall 
impose a sentence of life imprisonment.] 

C m e n t  
The separate penalty trial procedure provided by this section is de- 

signed to exclude from the trial stage testimony relevant only to pun- 
ishment and likely to prejudice the trial of lilt. Under subsection (I), F' the defendant is entitled to have the pena ty issue put to a jury even 
though he has elected to have his guilt determined by the court alone 
or to plead guilty. The right to waive a jnry, however, is subject to 
approval of the court, on tllc view that the court should be entitled 
to share responsibility with a jury in imposing the extreme penalty. 
Contrary to federal practice at the trial stage, the section denies to 
the rosecution any participntion in the decision as to  whether there 
sho 3 d be a pendty jury. 

The revisions of subsections (2)  and (3) are d e r i ~ e d  from A.L.I. 
> Ide l  F enal Code $210.6 (2). Of. N.P. Pen. Law 6 125.35. 

This section contemplates that the judge may decide, without con- 
ducting a separate proceeding and without participation of a july, 
that he will impose life imprisonment rather than the death penalty. 
An alternative supported by a substantial body of o inion in the Com- F mission would be to requiro the 11old~ng of the supp ementary hear~ng 
in order to afford the prosecution an opportunity to adduce evidence in 
f a ~ o r  of the death penalty and to permit the decision to impose the 
death penalty to be made by the jury subject to review by the court. 
See § 3603, infra. 

Some Commissioners, hol~ever, object to 'u sentencing in any cnse, 
whether or not capital p u n d ~ m e n t  E involv3. 

[§ 3603. Death Sentence Excluded. 

The court shall impose a sentence of life imprisonment if i t  
is satisfied that: 

(a) the  defendant was less than eighteen years old at the 
time of the  commission of the crime: 



(b) the defendant's physical or mental condition calls for 
leniency ; 

(c) although the evidence suffices to sustain the verdict, it 
does not foreclose all doubt respecting the defendant's guilt; or 

(d) there a re  other substantial mitigating circumstances 
which render sentence of death unwarranted.] 

This section mandates a choice in favor of life imprisonment. I n  
ttddition to its duty to take the death issue away from the jury in 
these cases, the court would, under 5 3602(3 , always have discretion I to take the issue from the jury or overrule t le jury in favor of R life 
sentence. Thus concurrence of murt and jury, if any, is required to 
impose the death sentence or alternative life sentence. 

An alternative, supported by a substantial body of opinion in the 
Commission, to the provision in this section directing the judge to 
fnror life imprisonment in certain cases would be to  require submis- 
sion of the issue to a 'ury before the court makes its own determina- 
tion. The judge woul d thus be in the position of setting aside s jury 
verdict in fnvor of death, presumably only where he regarded the 
jury verdict as arbitrary. I n  addition, some Conlmissioners would 
favor lowering the age requirement in paragraph (a) to 16. while 
others questioned the effect of the requirement of paragraph (c), 
believing that i t  might serve to block the imposition of the death 
penalty m case. where it was appropriate. 

[§ 3604. Criteria for Determination. 

(1) Consideration of Aggravating and Mitigating Circum- 
stances. In deciding whether a sentence of death should be im- 
posed, the court and the jury, if any, may consider the mitigating 
and aggravating circumstances set forth in the subsections below. 

(2) Mitigating Circumstances. In  the cases of both treason and 
murder the following shall be mitigating circumstances : 

(a) the crime was committed while the defendant was under 
the influence of extreme mental or emotional disturbance. 

(b) the defendant acted under unusual pressures or influ- 
ences or under the domination of another person. 

(c) a t  the time of the offense, the capacity of the defendant 
to appreciate the wrongfulness of his conduct or to conform 
his conduct to the requirements of law was impaired as  a 
result of mental disease or defect or intoxication. 

(d) the defendant was young a t  the time of the offense. 
(e) the defendant was an accomplice in the offense com- 

mitted by another person and his participation was relatively 
minor. 



(f)  the offense was committed under circumstances which 
the defendant believed to provide a moral justification or  ex- 
tenuation, plausible, in fact, by ordinary standards of morality, 
for his conduct. 

(g) the defendant has no significant history of prior criminal 
activity. 

(3) Aggravating Circumstances (Treason). In  the case of 
treason, the following shall be aggravating circumstances: 

(a) the defendant knowingly created a great risk of death 
to another person or a great risk of substantial impairment 
of national security. 

(b) the defendant violated a legal duty concerning pro- 
tection of the national security. 

(c) the defendant committed treason for  pecuniary gain. 
(4) Aggravating Circumstances (Murder). In the case of mur- 

der, the following shall be aggravating circumstances: 
(a) the defendant was previously convicted of another mur- 

der or a felony involving the use or threat of violence to the 
person, or has a suhtant ial  history of serious assaultive or ter- 
rorizing criminal activity. 

(b)  a t  the time the murder was committed the defendant 
also committed another murder. 

(c) the defendant knowingly created a great risk of death 
to a t  least several persons. 

(d) the murder was committed while the defendant was 
engaged or was an accomplice in the commission of, or an 
attempt to commit, or flight after committing or attempting 
to commit robbery, rape or deviate sexual intercourse by force 
or threat of force, arson, burglary, kidnapping, usurping con- 
trol of an aircraft, espionage or sabotage. 

(e) the murder was committed for pecuniary gain. 
(f)  the murder was especially heinous, atrocious or cruel, 

manifesting exceptional depravity. 
(g) the murder was of a law enforcement officer, or a public 

servant having custody of the defendant or another, to pre- 
vent or on account of the performance of his official duties. 

(h) the murder was of the President, Vice President, 
President-elect or  Vice President-elect of the United States. 

Comment 

Tlus section is ada ted from A.L.I. Jfodel Penal Code provisions 
on the penalty trial fs 210.6). There the aggravating circumsttlnces 
serve to make the distinction between any murder and the kind of 
murder for which the death penalty is available. 



Appellate Review of Sentence 

Title 28, United States Code 

$1291. Final Decisions of District Courts. 

The courts of appeals shall hare  jurisdiction of appeals from 
all final decisions of the district courts of the United States, the 
United States District Court for  the District of the  Canal Zone, 
the District Court of Guam, and the District Court of the Virgin 
Islands, except where direct review* may be had in the  Supreme 
Court. Such reciew shall in crinzinal cases include the power to 
review the sentence and to modify or set it aside for further pro- 
ceedings. 

Comment 

Under existing lav ,  all aspects of a criminal case except sentence 
am subject to appellate re~iem. Sereral states proride for review of 
sentences, and the American Bar Association has endorsed i t  as a stand- 
ard for the roper administration of criminal justice. In  1967 the 
Sennte passe 1 a review-of-sentence mensure (S. 1540, 90th Cong., 1st 
Sess.). I n  the Organized Crime Control Act of 1970 (P.L. 9115% 118 
U.S.C. 3576). appeal is permitted by botli the government ant1 tlie 
defendunt from the clistrict court's clec~sion following a speoinl d a ~ i g w -  
ous otferider sentencing hearing. I n  addition to the usunlly ad- 
vanced, review is deemed essential to c a r 7  out the sentencing approach 
of the Code, under which standards are imposed at several points for 
the exercise of discretion by the sentencing court, e.g., circumstances 
which warrant imposition of upper range felony sentences (5 3202). 

The simple amendment to 28 U.S.C. 4 1291 proposed here (italicized 
portion) is intended to reflect only the Co~iunission's view that tliere 
should be some kind of sentence revier and not a Commission recorn- 
mendation as to its features. Among the possibilities arc: permitting 
sppeal from sentence like any other appeal: permitting the appelhte 
court to decrease. but not increase, the seiitenw : permitting appeal 
by the vernment as well as the defendant: restricting sppeal to 
specifiec&nds of sentences, e.g., long prison terms, and permitting 
ap a1 only upon leare of the appellate court. 

E e  Working Papers, pp. 1334435,1375. 



Table I 

DISPOSITION OF TITLE 18 PROVISIONS 
ExpZanatory Note : 

The first column below lists sections of existin Title 18, mostly in 
Par t  I-Crimes, all of which vould be replaced f y enactment of the 
Final Report provisions. The second column inclic~tes the clis osition P of those sections : eit.her the F ind  Report section or sect ions n- lich are 
considered to cover the substance of all or the various parts of a n  exist- 
ing provision or the Title of tho TJnited Statcss Code to which it is pro- 
posed that all or part of an existing provision be transferred. The 
difference between esisting Title 18 and the Final Report in ap- 
proaches to defining crimes makes the disposition somewhat complex 
m some cases. In  such cases this table provides only clues to disposi- 
tion; for explanation and discussion one must look to the Final Report 
comment r r c h g  the sections referred to, or to the relevant pages 
of the 'Po& Papers. Note that offenses to be transferred from 
Title 18 can be classified no hi her than a Class h misdemeanor 
(8  3006) and mag, in lieu of su% classification, be made subject to 

atory offense provision ( 5  1006). 
It o d d  be borne in mind, particularly when considering the dis- the rr' 

position of an offense with severe penult~es into one or more minor 
offenses, that two bases for federal jurisdiction significantly expand 
tho coverage of all provisions defining federal offenses. One, the so- 

back" base (§ 201 (b) ), establishes federal jurisdiction 
over virtual y all offenses against persons or property when committed 
in the course of committing another federal offense defined in this 
Code. The other (5 20.2) est,zblislles federal jurisdiction over an in- 
cluded offense where thero is federal jurisdiction over the inclusil-e 
off ewe. 



Proposed Code Sections and 
Title 18 Sections Other Titles Involved 

Ch. 1. General Provisions 

5 
6 109 n) 
7 

loo lam) 
210 

8 1754 (j) 
9 210 
10 eir,(x), (b)  
11 109 (m) , 111.2 (4) (c) , 1201 (2) (a) 
12 Title 39 
13 209 
14 211 
15 1754 (b) , (k) 

Ch. 2. Sircraft and Motor Vehicles 
31 
32 1611-13,1701-09 
33 1611-13,1701-09 
34 1601-09 
35 1354,1614 

Ch. 3. Anirn.als, Birds, Fish, and Plants 
41 1'705 Title 16 
42 1411 ; Title 16 
43 1411 ; Title 16 
44 Title 16 
45 1705 ; Title 16 
4647  Title 16 

Ch. 5. Arson 
81 1701 

Ch. 7. Asault 
111 1301-02,136'7,1611-14,1616-18,163143 
112 1611-14,1616-18,163143 
113 1001,1611-14,1616-18 
114 1612 

Ch. 9. Bankruptcy 
151 1756 (3) 
152 1321,1361-52,1356, 1361.1?'32,1756 
153 1732,1737 
154-55 Title 11 



Proposed Code Sections and 
Title 18 Sections Other Titles Involved 

Ch. 11. Bribery, Graft and Conflicts of Interest 
201 1321,1361-63,173.2.1$41 (k) ,3501 
202 Title 5 
203 1362,1365; Title 5 
20-1 Title 5 
205 1363,1365; Title 5 
806 Title 5 
207-09 1372 ; Title 5 
'310 1361, 1361 
211 1331,136&65 : Title 5 
212-16 1758 ; Title 12 
217 1361-63 
218 3301 (2) ; Title 5 
219 1206 ; Title 5 
224 1757 

Ch. 12. Civil Disorders 
231-32 1801-04 
233 206 

Ch. 13. Civil Rights 
241 1501 
242 1502, 1521 
243 Titlo 28 
244 Title 10 
245 1511-16 

Ch. 15. Claims and Services in Matters Affecting Government 
281 Tit,le 5 
283 Title 5 
285 1366,1732, 1735 (2) (e), 1753 
28689 1352,1732 
290 Title 38 
291 Title 28 
298 1363 ; Title 5 

Ch. 17. Coins and Currency 
331 1751 
332 1732,1751 
333 Title 12 
33445 1753 
336-37 Title 31 

Ch. 19. Conspiracy 
371 10Mll732-U, 1751 
372 1301,1303,1352.1366-67.1401,1511 (c) 

Ch. 21. Contempts 
401-02 134145,1349 



Title 18 Sections 

C11. 23. Contracts 
131-33 
435 
436 
437 
438-39 
440 
441 
442 
443 

Proposed Code Sections and 
Other Titles Involved 

1372 : Title 5 
Title' 15 
1733; Title 18, Pt. I3 
1372 : Title 25 
1363 ; Titlc 26 
Title 39 
Title 41 
Title 44 
1356 ; Title 41 

Ch. 25. Counterfeiting and Forgery 
471-73 1751 
474 1751-52 
475 Title 31 

492 
493-98 
499 
500 
501 
502 
503 
504 
505 
ti06 
507-08 
509 

Ch. 27. Customs 
541-42 
543 
544 
545 
546 
547 
548 
549 
550 
551 
552 

; Title 31 

Title 31 
1751 
1381,1751,1753 
1751,1753 
1751-53 
1751 
1751-52 
Title 31 
1351-52, 1751 
1751-52 
1751 
1762 

1411 
1411; Title 19 
1411; Title 19 
1411; Title 19 
Title 22 
1411 
1411; Title 19 
1411,1732 
1359,1732 
1323,1367,1411 
401,1002 



Proposed Code Sections and 
Title 18 Sections Other Titles Involved 

Ch. 29. Elections and Political Activities 
591 
592 1535 
593-94 1511,1531 
595 1511,153132 
596 
597 1531 
598 1532 
599400 13C,&65,1531 
601 1511,1932433 
6 0 M 3  1534 
604-05 1532 
606 1533 
607 1534 
608-19 Title 2 
613 1541 
a. 31. Embezzlement and Theft 

641 1732 
642 1732,1752 
643 1732,1737; Title 5 
6% 1732,1737 ; Title 12 
6-1-54 1732,1737; Title 28 
648-53 1732,1737; Title 5 
654 1732, 1737 
655 1732,1737,3501 
656-57 1732,1737 
658 1738 
659 206,707,1732,1737 
660 707,1732,1737 
661-64 1732,1737 

Ch. 33. Emblems, Insignia and Nmes 
70&01 Title 4 
702 Titles 10, 42 
703 l'itlo 22 
704 'l'itlc 10 
705-06 Title 36 
707 Title i 
708 Titlc 22 
700 Title 4 
$10 Tillo 10 
711 Titlo 7 - i l -  9- 13 Title 4 
714 Title 43 

Ch. 35. Escape and Rescue 
751-63 1306 
754 1301 
755 1306-07 
$56-57 1120 



Proposed Code Sections and 
Title 18 Sections Other Titles Involved 

Ch. 37. Espionage and Censorship 
792 1118 
793-94 1112-13 
795-97 11&13,1712; Title 50 
798 1114 
799 1712; Title 42 

Ch. 39. Explosives and Other Dangerous Articles 
831 Title 49 
832-34 1602,1613,1701,1704; Title 49 
835 Title 49 
836 Title 15 

a. 40. Importing, Manufacturing, Distribwtion and Storage of Es- 
plosive Matenals 

841 Tit.le 26 
1812; Title 26 
Title 26 
109 (i) , 1614,1618,1701,1705,1811,1814, 

3202 (2) (e) ; Title 26 
Title 5% 

Ch. 41. Extortion and Threats 
87 1 1614-15 
872-73 1381,1617,1732-33 
874 1732 
875-77 1614,1617-18,1732-33 

Ch. 42. Extortionnte Oredit Transnctions 
891-96 1771 

Ch. 43. False Personation 
911 1352 
912-13 1381 
914 1732-33 
915 1381 
916 Title 7 
917 Title 36 

Ch. 44. Firearms 
921 Title 26 
922 1812; Title 26 
923 Title 26 
924 1811,3202(2) (e) ; Title 26 
925428 Title 26 

Ch. 45. Foreign Relations 
1206; Title 22 
1112-14 



Proposed Code Sections and 
Title 18 Sections Other Titles Involved 

Ch. 45. Foreign Relations--Continued 
954' 1353 
955 Title 22 
956 1202 
957 1001-02 
958 1203 
959 1203 ; Title 22 
960 1201-02 
961 120445 : Title 22 
962 1201,1204-05 ; Title 2.2 
963-64 120445 ; Title 22 
965 120445,1352 ; Title 22 
966 1352; Title 22 
967 1204-05 ; Title 22 
969 Title 22 

Ch. 47. Fraud and False S ts temen ts 
1001 1352 
1002 1751 
I003 1732,1751 
1004 1753; Title 12 
1005 1352,1733,1751,1753 ; Title 12 
1006 1352,1372,1733,1751,1753,1758; Title 13 
1007 1352,1732 
1008 1352,1732,1751 
1009 Title 12 
1010 1352,1732,1751,1753 
1011 1352,1732 
1012 1352,1356,1361 ; TitJe -13 
1013 1732 
1014 13.52, 1732 
1015 1108,1221,1224,1351-52,1753 
1016 1352, 1753 
1017-19 1753 
1@20 1352, 1732-33 
1021-2.2 1753 
1 023 1739,1737 
1024 1732; Title 10 
1025 1732,1753 
1026 1353 
10.27 1352, 1732-33 

Ch. 40. Fugitives From Justice 
1071-72 1303 
7073-74 1310 

Ch. 50. Gambling 
1081 Title 46 
1082 1831 ; Title 46 
1083 Title 46 
1084 1831-32 



Proposed Code Sections and 
Title 18 Sections Other Titles Involved 

Ch. 51. Homicide 
1111 160142 
1112 1601-03 
1113 1001 
1114-15 1601-03 

Ch. 53. Indians 
1151-53 211 
1154-56 Title 25 
1158-62 Titlo 25 
1163 1732 
116465 Title 25 

Ch. 55. Kidnaping 
1201 163143; 1635 
1U)2 1304 

Ch. 57. Labor 
1231 1551 

Ch. 59. Liquor Traffic 
1261-65 Title 27 

Ch. 61. Lotterias 
1301-03 1831-32 
1304-05 
1306 Tit.le 12 

Ch. 63. Mail Fraud 
1341-43 ~1001,1732,1751 

Ch. 65. Malicious Mischief 
1361 1705 
1362 1107, 1705 
1363 1107,1613,170445 
1364 17101,1705 

Ch. 67. Military and Navy 
1381 1119 
1382 1712 
1383 1712; Title 10 
1384 1841-43 
1385 Title 10 

Ch. 69. NationaliQ and Citizenship 
1421 1732,1737 ; Title 28 
1422 1362,1732 
1423 1225,1352,1531,1751,1753 
1424 1221, E24,1351-52,1753 
1425 1224,1351-52,1361,1753 
1426 1351-58,1751-52 
1427 401,1002 

326 



Proposed Code Sections and 
Title 18 Sections Other Titles Involved 

Ch. 69. Nationality and Citizenship-continued 
1428 Title e 
1420 134243 

Ch. 71. Obscenity 
1461-65 1851 

Ch. 73. Obstruction of Justice 
1501 1301-02,1611-12 
1502 1301-02 
1503 1301,1321-24,1327,1346,136&67 
1504 1324 
1505 1301,1321-23,1327,1346,136667 
1506 1323,1352,1356,1732 
1507 1325 
1508 1326 
1509 1301 
1510 1322,1367 
1511 1361,183142 

Ch. 75. Passports and Visas 
1541 1381,1753 
1542 1225,1352,1753 
1543 1751 

401,1002,1221-22,1225; Title 22 
Title 22 
1221-22,1351-52,1751-53 

Ch. 77. Peonage and Slavery 
1581 1301,103132 
1582 401,1002 
1583 1631 
1 5 W 5  163132 
1586 1002 
1587-88 1631-32 

Ch. 79. Pe jury 
1621 1351 
1622 401,1003 
1623 1351 

Ch. 81. Piracy 
1651 201 (1 )  ; Chs. 16-17 
1652 208 (h) 
1653 208 ( g )  
1654 208 (h) ,401,1002 
1655 1805 
1656 1732 
1657 401,1002-04,1805 
1658 1613,1705,1732 



Proposed Code Sections and 
Title 18 Sections Other Titles Involved 

1659 201 (a) (1) ,1721 
1660 1304,1732 
1661 201 ( Z ) ,  1721 

Ch. 83. Postal Service 
1691-99 Title 39 
1700 1737; Title 39 
170 1 1301 
170.2 1564,1732 
1703 1564,1705; Title 39 
1 iN 1732; Title 39 
1705 1301,1564,1705 
1706 1301,1705,1732 
1707-10 1732 
1711 1732,1737 
1712 1398,1732; Title 39 
7 713 1753; Title 39 
1714 
1715 Title 39 
1716 1001,1601-03,1612-13,1701-02,1704-05; 

Title 39 
1716A Title 39 
1717 1001,1003 ; Title 39 
1718 Title 39 
1710 1733 
17520 1733, 1'751 
1721 1732,1737; Title 39 
1 729 1352,1733 ; Title 39 
17 23 1733 ; Title 39 
1724 Title 39 
1725 1733 ; Title 39 
1726-28 1732; Title 39 
1729-31 1381; Title 39 
1132 1753; Title 39 
1733 1733; Title 39 
1734 Title 39 
1735-37 (new) Title 39 

Ch. 84. Presidential Assassination, Kidnaping and Assault 
1001, 1004, 1601-03, 1611-12, 1631-32; 

Title 18, Pt. D 
Ch. 85. Prison-Made Goods 

1761-62 Title 15 
Ch. 87. Prisons 

1791 1309 ; Title 18, Pt. E. 
1792 1308-09 

Ch. 89. I'rofessions m d  Occupations 
1821 Title 15 



Proposed Code Sections and 
Title 18 Sections Other Titles Involved 

Ch. 91. Public Lands 
1851 1732 
1852-54 1705,1732 
1855 1702,170445 
1856 1703 
1857-58 1705 
1859 1301 
1860 1617; Title 43 
1861 1732 ; Title 43 
1862-63 1712 

Ch. 93. Public Officers and Employefs 
1732,1737,3501 ; Title 5 
1371-72 

1904 1371-72 
1905 1371,3501 
1906 1371 ; Title 12 
1907-08 1371,3501 ; Title 12 
1909 1363 ; Title 12 
1910 Title 28 
1911 1732,1737 ; Title 28 
1912 1363,1732,3501 
1913 Titlo 5 
1915 Title 19 
1916 1737 ; Title 5 
1917 1352,1512; Title 5 
1918 
1919 1352,1732 
1920 1352,1732 
1921 1732 ; Title 5 
1922 1352,1511,1617; Title 5 
1923 1732,1734 

Ch. 95. Racketeering 
1951 1001,1004,1721,1732 
1952 1361, 1403, 1701, 1732, 182244, 183132, 

1841 
1953 1831-32 
19% 1758 ; Title 18, Pt. E 
1955 1831 ; Title 18, Pt, D 

Ch. 96. Racketeering Influenced and Cormpt Organizations 
1961-68 [not considered] 

Ch. 97. Rnilroads 
1991 1001,1711,1713 
1992 707,1601-03,1613,1701-02,1705 

Ch. 99. Rape 
203 1 164142 
2032 1641,1646 



Proposed Code Sections and 
Title 18 Sections Other Titles Involved 

Ch. 101, Records and Reports 

Title 15' 
Title 5 
Title 28 

Ch. 102. Riots 
2101-02 206,707,1801-02 

Ch. 103. Robbery and Burglary 
2111-12 1721 
2113 1601-03,1611-13,1711,1721,173.:! 
2114 1611-13,1721 
2115 1711 
2116 1301,1611-12, 1712-13 
2117 206,707,1001,1712-13 

Ch. 105. Sabotage 

Ch, 107. Seamen and Stownways 
2191 1612,1633 

1631-33 
Title 46 

2196 1613 
2 197 1732,1751,1753 
2198 1642 
2199 1714,1733 

Ch. 109. Searches and Seizures 
2231 1301,13G6,1611-13,1616 
2232 1301,1323 
2233 1301,1323,1401,lf32 
223436 1521 

Ch.111. Shipping 
2271 1004,1705,1732 
2272 1705,1732 
2273 1705 
2274 1001-04,1705 ; Title 46 
2275 1601,1611-13,1701-05 
2276 1001,1705,1711-13 
2277-18 Title 46 
2279 1712 ; Title 46 



Proposed Code Sections and 
Title 18 Sections Other Titles Involved 

Ch. 113. Stolen Property 
2311 l i35( i ) ,  li'3t.j7 1741 ( f ) ,  l i54(k)? ( l )  
2312 1732,1736 
2313 1732 
2314-15 1732,1751,1759 
2316-17 1732 
2318 Title 15 

C h  115. Treason, Sedition, :ind Subversive Activities 
2381 1101-02 
2382 1118 
2383-85 1103 

1104; Title 50 
1110 
1004.1109-11.1303 

2389-90 110~-03,1203 
2391 1004,1109-11,1303 

Ch. 117. White Slave Traffic 
2421 1841 
2422-23 163132,184142 
2424 

Ch. 119. Wire Interception nnd Interception of Oral COmmuuicntions 
2510 1363; Title 18, Pt. D 
2511 1561 ; Title 18, Pt. D; Title 47 
2512 1562 

Ch. 213. Limitations 
3281-9 1 70 1 

Ch. 223. W h e w  and Evidence 
3487 1739 (2) (a)  

Ch. 227. Sentence, Judgment, and Execution 
3565 3303-04 
3568 3205 
3569 3303-04 
3575 3202 
3576 28 U.S.C. 5 1291 (amended) 

Ch. 231. Probation 
3651 310146 
3653 3102-04; Title 18, Pt. D 

Ch. 305. Commit.ment and Trnnsfer 
4082 (a) 3203 ( 1) 

Ch. 309. Good Time Allo~~ances 
4161-66 

Ch. 311. Parole 
4202 3401-02 
4203 340245 



Proposed Code Sections and 
Title 18 Sections Other Titles Involved 

4207 3403 
4208 ( a) :U01(3), (4), 3 4  I I 
4208 ( b) 3004, 3605 (6) 

Ch. 314. Narcotic Addids 
4252 3001,3205(3) 

Ch. 402. Fedenl Youth Corrections Act 
5010 ( e )  3004 

18 App. ZTnlawful Possession or Receipt of Firenms 
1201-03 1812; Title 26 



Table I1 

OFFENSES OUTSIDE TITLE 18 AFFECTED BY 
CRIMINAL CODE 

The first column below lists most of tlie sections outside Title 18 
defining federal offenses which ~ o u ! d  be specially affected by provi- 
sions of the proposed new Federal Crirninnl Code. A section has been 
included in  the list (1) if solno or  all of its provisions \roulcl be deletecl 
because t l q  are covered by Code provisions, ( 2 )  if the scction is 
incorporated h the Code by reference, or  (:I) if n felony penalty pro- 
rided in the section will be rcclurecl at least to t l ~ e  Class A misdeme'mor 
level by operation of $ 3006. The srfio11~1 cr~lurnn lists tiic ('ode sections 
which aff'ect the existing section. Since the principal purpose of any 
deletion is to eliminnte duplic:~tion of :I Ctde provis~on. substantial 
portions of e&ing provisions rimy hare to be retained for other 
purposes, such as: to continue :t minor offense in the regulatoiy Title, 
perhaps subject t o  the r e ~ ~ l a t o r y  oft'ense provision ($1006) : to retain 
authority for civil pcnalt~es ; to retain tlie prohibition 01 concluct whicli 
triggers a Code provision, e.9.. a prohibition n p i n s t  import:~tion ~ h i c l i  
is an eleinent in s~nuggling (8 1411). Deter~n~nntions a? to  w11:1t pro- 
visions should be retained or  how they should be classifid, if offcnscs, 
hare not been n1:de I)y the ( 'o~nlnissio~i statl' prepared wggestiom -dl  
be founcl in volu~ne I11 of rlw l\'orki~ig 1'xj)ers. Sot  i~~cluclecl in this 
table are the Inany minor offenses outside Title 18 which, pursuant to 
Coda 8 101, would be affected by the gcncral and sentencing pl+ovisions 
of the Code, and which may he :~nientled to be made subject to the regu- 
latory otiense provision ( a  1006). Explanation and discussion of the 
manner in whic11 the Code provisions :~fTect the esistinp sections listed 
maF in many instances be found either in the Final Report conunent 
regarding the Code sectioil referred to o r  in the relerm~t pages of the 
IVorking Papers. Extensive disc~~ssions and colnpilations of otienses 
outside Title 18 may be found in the Working Papers. 



United States Code 
Sections Proposed Criminal Code Sections 

Title 2 (The Congress) 
167g Chapter 17 
192 1 3 W 9  
252 (b) 3006 
269(b) 3003,3006 

Title 6 (Government Organization and Employees) 

1507 (a) 
8125 

Title 7 (Agriculture) 
13 
60 
87c 

1011 
1156 
1157 
1373 
1379 (i) 
1 3 8 0 ~  
1622 (h) 
1642(c) 



United States Code 
Sections Proposed Criminal Code Sections 

Title 7--Continued 
1986 136243,1365,1371-72 
2023 1759 
2150 1345 

Title 8 (Miens and Nationality) 
333-36 1222-23,1632 
1185 1221-25,1352,1751-54,3006 
1252 3008 
1306 ( c )  , (d) 1352, 1751-54 
1324 1222-23 
1325 1221 
1326 1221 
1327 122 1-23 
1328 1221-23,18414 

Title 10 (Armed Forces) * 
2.276 1352,3006 
450 1 3006 
7678 1801,1352,1705,1732,3006 
950 1 3006 

Title 11 (Bankruptcy) 
205 (p) 3006 

Title 12 (Banks nnd Banking) 
92% 1732,1737, 3006 
95 1773 
95a (3) 1204,1411 
378 3006 
617 3006 
630 1001,1352,1732,1737,1753 
63 1 3006 
1141j 1372,3006 
1454 Cf. 1345 
17152-4 3006 
1725 (€9 Of. 1732,1753 
1847 1352 
1909 1352 

Title 13 (Customs) 
211 1364 
213 1362 
214 1371 

Title 14 (Cosst Guard) 
84 1301 
638 3006 
639 Of. 1763 

Uniform Ccde of Milltarg Jnetfce provieions are not abetted by tke Coda 



United States Code 
Sections Proposed Criminal Code Sections 

Title 15 (Commerce and Trade) 
50 1323,134~9,1352,1356,1371,3006 
54 Cf.  3003 
76 1411,3006 
77 3006 
77x 1772, 3006 
7 7 7 ~ ~  1772,3006 
7811 (c) 1342-49 
78ff 1712, 3006 
79r 1342-49 
'79z-3 1352, 1356,3006 
W 1  1 W 9  
8Oa.48 3006 
80b9  1342-49 
Sob-17 3006 
1 58 1732, 3006 
645 1332,1372,1732,1737 
714m 1362,1732, 1737 
717m 1342-49 
71 7t 3006 
1176 3006 
1242 3006 
1213 3006 
1281 1701-09 
1717 1352,1732,3006 

Title 16 (Conservation) 
3, 9a, 26, 45e, 98, 117c, Cf. Chapter 17,esp. 5 1705 

123,127: 146,152,170, 
198c, 204q 256b, 354, 
395c, 403c-3, 403h-3, 
4W-3, 408k, 430~9 
460k-3, 46011-5, 471, 
551, 606, 690g, 693a, 
730 

414 
707 
825f 
8250 
831t 

Title 19 (Customs Duties) 
60 
283 
l3M (e) 
1341 
1436 
1464 

136142,1732 
1411 
1411 
1301, Chapter 16 
13~2,1411.1751,1753 
1411,3006 



United States Code 
Sections Proposed Criminal Code Sections 

Title 19--Continuad 
1465 1411, 3006 
1586 141 1 
1620 136243,3006 
1708 1411,3006 
1919 1852,1732 
1975 1352, 1732 

Title 20 (Education) 
581 (4) (B) 3006 

Title 21 (Food and Drugs) 
10-1. 1 4 1 1 , 1 7 ~ 5 , 3 0 0 6  
117 170445 
122 170445 
127 1704-05 
134e 1704-05 
145 1613 
158 1411,1704-05 

K[31bn] 137 l,1613,1732,l'i51,1753,3003 
1821-29 

372% 1751 
461 1371,lGll-19, ~ p .  1613,1731 
622 1361 et seq. 
67546 1301,1411,161-19, esp. 613, 1751 
841 1822-23 
842 1371-72,1&22-23 : Title 21 
843 1352,1356,1732,1822-23 ; Title 21 
844 1824,1827 
845 1822 (3) 
846 1001,1004 
848-51 3202 
960 1822-23 
961 182243 ; Title 21 
962 3202(2) (a) 
963 1001,1004 

Title 22 (Foreign Relations and Intercourse) 



United States Code 
Sections Proposed Criminal Code Sections 

Title Pi-Continued 
1203 1351-52,1751 
1623 134-43 
163h  3006 
1934 1352,3006 

Title 21 (Hospitals, Asylums and heter iea)  
1 54 1705,1712,1732 
286 1705 

Title 25 (Indians) 
70b 3006 

Title 26 (Internal Rsvmue Code) 
5601 1401-09,1352,1751 
5602 1401-09 
5603 1101-00,1352 
5604(n) 1401-09,1751-52 
5605 1401-09 
5606 140149 
5607 1401-09 
5608 1401-09 
5661 140149 
5671 1401-09 
5672 1401-09 
5674 1401-09 
5676(1) (2) (3) 1401-09,1751-52 
5681 1403-00 
5682 1401-09 
5685 1403-09,1813,3006 
5686 1403-09 
5689 1401-09,1751-54 
569 1 1401-09 
576.2 (a)  1401-09,1352 
586 1 1813, 3006 
5871 1813, 3006 
7201 1401-09 
7202 1401-09 
7203 1401-09 
7204 1 10.2 
7206 1352,1401 
7207 1352 
7208 1401-09,175142 
7210 1342 
7211 1732 
7212 1301,1366,1732 
7213 1371 
7.214 1352,1361-63,1521,1732,3006 
7215 140.2 



United States Code 
Sections Proposed Criminal Code Sections 

Title 26-C~nt inued  
7% 1 1402 
7.232 1401-09,1352 
'7233 1401-09,3006 
72% 1401-09,1411,3006 
TI35 1403, 3006 
71.38 1403,3006 
7239 1401-09 
7240 1372 
724 1 1352, 140149 

Title 27 (Intoxicating Liquon) 
206 1401-00 

Title 29 (Labor) 
162 1301,1611-19 
439 (b) 1352 
461 1352 
501 (c) 1732 
5 2 w )  1617, 1732 

Title 30 (3iinernl Lands and Mining) 
689 1352,1732,1734 
819 1352,1613,8003 

Title 31 (Money and Finance) 
395 3006 
6G(i)  (1) 1732,1737,3006 
1018 136263 

Title 33 (Navigation md Nnvigable Waters) 
368 1613,3006 
4 7  1361-63 
507 1732 
682 1701-05 
990 1352,1361,1732,1737 

Title 35 (Patents) 
186 1112-15,3006 

Title 36 (Patriotic Societies) 
379 1732 

Title 38 (Veterans' Bendts)  
78'7 1352,1732 
3405 1732,1737,3006 
3501 1732, 1737 
3502 1732, 1734 

Title 40 (Public Buildings, Property and Works) 
13m Chnpter 17 
193h Chapter 17 
193s Chapter 17 



United States Code 
Sections Proposed Criminal Code Sections 

Title 41 (Public Contracts) 
54 1732,1758,3006 

Title 42 (Public Health and Welfare) 
261 (a) 
408 
1306 
1307 
1713 
1874 
1973i, 19733' 
1973aa-3 
1973bb2 
1974 
1974a 
1995 
2000e8 (e) 
200og-2 
2272 
2273 
2274 
2275 
2276 
2277 
227th 
2515 
2703 
3188 
3220 
3631 

Title 43 (Public Lands) 
104 
183 
254 
362 
1191 

Title 45 (Railroads) 
60 
81 
228m 
359 

Title 46 (Shipping) 
8% 
142 
143 



United States Code 
Sections Proposed Criminal Code Sections 

Title 46-Continued 
170 1352,1601-03,1613 
2.299 1352,1751-54 
231 1352,1751-54 
239 1321,1346,1351-52 
369 1301,1356 
403 1352 
408 175144 
4 10 175144 
413 1613,3006 
481 1613,3006 
526m 1613 
658 1613 
701 1411,1611-12,1616,1705,1732 
$28 3006 
808 3006 
8?0 1 :35.2 
835 3006 
83s 1352 
839 1 :3 .?2 
941 1739, 1738, 3006 
1 121 ( 1228) 131P4.3 
1171 (1228) 1 332 
1288 3006 

Title 47 (Telegraphs, Telephones and Radiotelegraphs) 
21 1708 
27 1301,1611-13,3006 
220 1352,1356, 3006 
38 1 1613 
409 (m) 1 tW24Fi 
501 3003,3006 
506 lGl7,1732 
508 1758 
606 1105-07,161'7,1701-05 

Title 40 (Transportation) 

1 (17) 1758 
10 173233,3006 
20 1352,1356,3006 
20a 3006 
41 3006 
46 134249 
121 I 75144,1732 
1472 1323, 134243, 1352, 1371, 1601-09, 1611- 

19, 163139. 1641-50. 1721, 1731-41, 
1751-54, 1803! 1852 



United States Code 
Sections Proposed Criminal Code Sections 

Title 50 (War and National Defense) 
l67k 1105,1121,3006 
192 110j-07,1205,3006 
210 10@2,1103,1352,1732,3006 
21 7 3006 
763fa) 110W,1301  
783 (b)-(d) 1112-16 
794 13S, 3 0 6  
797 1705, 171 2 
822 1302,1306,3006 
523 1118,1306,3006 
824 1301 
855 1123 

Titlo 50 App. (War and National Defense--Appendix) 
3 l a )  1204,3006 
3 ( b )  3006 
3(c),  l l l i ,3006 
S(b)  1201,3006 
12 3006 
1G 1117, IN ,  3006 
19 1353 
327 1371, 3006 
4 68 1108-09,3006 
468 3006 
643a 1371 
643b 134149 
783 1112 
1152 13U49,1371 
1 191 ( c )  , 1193 (h) , 1351, 3006 

1215(e) 
1911d 1372 
2160(f) 1371-72 
2213s 1732 
2405 a 3003, 3006 
2405 [b] 1204 



Table 111 

NOTABLE CHANGES FROM STUDY DRAFT TEXT 
Study Draft 
Sections 

101 - - - - - - - - - - - - - - Transitional provisions on the applicability of 
the Code were deleted. The second sentence of 
Final Report subsection (2) was added. 

102 - - - - - - - - - - - - - -  Final Report paragraph (a)(i) and the second 
phrase of Final Report paragraph (d) were 
addcd. 

103 - - _ - - - - - - - - - -  - The sccond sentence of Final Report subsection 
(2) was added. 

104 - - - - - - - - - - - - - -  Study Draft 5 104 on the investi~ative jurisdic- 
tion of agencies will appenr in #art D of Title 
18. Final Report 5 104 ~s new. 

109 -------------, The definitions in the following paragraphs of 
Final Report $ 109 were revised or added since 
the Study Draft: ( 4 ,  (4, (0, (g), (9, W, (k), 
(n9, (q), (t), (4, jv), h-), (4, w, (4, (a43 
(ab), (ne), (ah), ( 4 ,  (ak), and (am)- 

201 ----,-,,,----, Application of paragraph (b) n-as limited to 
offenses defined in this Code. Candidates for 
President and Vice President, members of 
Con ess and federal judges were added to f Fina Report paragraph (c) as pcrsons pro- 
tected at all times. 

207 ------,,,----- Final Report paragraphs (a) and (c), and the 
references to "foreign" prosecutions, were add- 
ed, 

208-- --,-------,, The list of officials in paragraph (a) was ex anded 
to correspond to the list m 5 20l(c). Sraud, 
theft and obstruction of a government func- 
tion were added to paragraph (c). 

209 - - - - - - - - -  - - - - -  The second sentence of Final Report subsection 
(1) was added. 

210 - - - - - - - - - - - - - -  A rovision on Indian jurisdiction appears as 
f inal  Report 5 211 (1). Final Report 5 210 was 
part of Stud Draft 5 213. Paragraphs (d) and 
(g) of Final % eport 5 210 were d d e d .  

211 - - - - - - - - - - - - - -  A povision on Canal Zone jurisdiction appears 
as Final Report 5 211(2). 

213 - - - - - - - - - - - - - -  Renumbered as F i a l  Report 5 219. Paragraph 
(a) of Study Draft 5 213 is Final Report 5 210. 
Paragraph (e) of Study Draft 5 213 wu ex- 
panded to include production credit assocla- 
tions and land bank associations. 

301 - - - - - - - - - - - - - -  "Voluntary" was deleted from subsection (1) 
Subsection (2) was revised in terms of legal 
duty, rather than a duty provided by statute. 
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Table 111-Continued 

Study Draft 
Sections 
302 - - - - - - - - - - - - - -  The clause to the effect that motive is unimpor- 

tant was deleted from subsection (I) (a). Sub- 
section ( l ) ( f )  defining "culpably" was deleted. 
Subsections (2) and (6) were consolidated into 
Final Report subsection (2). The culpability 
required for attendant circumstances was 
changed to "knowingly" in subsection (3) (a). 
Grading was added to subsection (3)(c). Sub- 
section (5) I\-as revised to cover the two situa- 
tions noted in the comment to Final Report 
5 302. 

401 - - - - - - - - - - - - - -  The affirmative defense of renunciation, con- 
tained in Study Draft subsection (3), \vas 
deleted. 

402-- - --  - - - - - - - - -  Study Draft subsection (1) (a) appears in brackets 
and Final Report subsection (l)(a) was added. 
I n  subsection (I)(c) and (d) "in furtherance of 
its affairs" was changed to "nithin the scope 
of his employment". 

403 - - - - - - - - - - - - - -  This section was deleted. Policy regarding the 
matters covmed by this section is espressed in 
Find Report 5 406 (2). 

404- - -  - - - - - - - -  - - - Renumbered as Final Report $403. In  subsection 
(4), the clause that the person ''manifests his 
assont" mns added. 

405 This section was deleted. Subsection (I)(&) 
appears as the bracketed alternative of Final 
Raport 5 3007. The principal text of Final 
Report 5 3007 was added. Subsection (2) of 
Study Draft 5 405 is Final Report Q 3502. 

406 - - - - - - - - - - - - - -  Renumbered as Final Report 5 409. "Member" 
was deleted from the definition of "agent". 
Finnl Report subsection (2) mas added, 

501 - - - - - - - - - - - - - -  The age of mandatory juvenile treatment was 
lowered to 15 for certain crimes; and the 
provisions on discretionary treatment of those 
under 18 wore added to this section instead of 
Part E of Title 18. 

502 - - - - - - - - - - - - - -  Subsection (3) was added to subsection (1). The 
defenses in subsection (4) (Final Report sub- 
section (3)) were made a£6rmative defenses. 

503 - - - - - - - - - - - - - -  The second sontenco of Final Report 5 503 was 
added. 

6OZ- - -  - - - - - - - - - -  Final Report subsection (3) was added. 
603 - - - - - - - - - - - - - -  The prorision in Final Report paragraph (b) 

permittin one to resist clearly excessive force 
was adde%. 

6 O L -  - - - -  - -  --  - - - Final Report paragraph (d) (iii) mas added. 
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Table III 
Study Draft 
Sections 
607-- - - - - -  - - - - - -  - The word "only" was deleted from subsection (2), 

Final Report bracketed subsection (2) (a) was 
added. Paragraphs (b), (c) and (d) of sub- 
section (2) now apply to any felony involving 
violence. I n  subsection (2)(f) "is not likely to 
create" was changed to "does not carry with i t  
an unreasonable." Final Report subsection 
(2) (h) (i) \\*as added. 

608 - - - - -  - - - - - -  - -  - This section was deleted. 
6O9-- - - - - -  - -  - - - - - Renumbered as F!nal Report 5 608. 
610 - - - - _  - - - - - - - - -  Renumbered as Flnal Report Q 609. Tho phrase 

"good faith" m u  added. 
611- - - - - - - - - - - - - - Renumbered as Final Report 5 610. 
619 - - - - - - - - - - - - - -  "Hurling a destructive device" was added to 

paragraph (b). 
701 - - - - - - - - - - - - - -  Limitations 11-as changed from a "defense" to 

a "bar". Subsection (2)(a) was revised to spell 
out which crimes have the ten year limitation 
period. All misdemeanors and infractions were 
made subject to a uniform three year period 
rather than some being subject to a five year 
period and others a two year period. Tho 
definition of "criminal syndicateJJ mas added to 
subsection (4) from Study Draft § 1005 (now 
deleted). The period for commencing a new 

rosecution in subsection (5) mns lengthened 
From thirty days to three months. 

702 _ _ - _ _ _ - - - - - - - -  The phrase "or acting in the expectation of 
reward, pecuniary or otherwise, for aiding 
law enforcement" was deleted from subsection 
(3). 

703 - - - - - - - - - - - - - -  Subsections (3), (4) and (5) were deleted. - ----  - - - - - - - - -  Final Roport 5 706 is new. 
7O6-- - - -  - -  - - - - - - -  Renumbered as Final Report 5 707. 
7O7-- - - - - - - - - - - - - Renumbered Final Report $708. The provision 

permitting the United States Attorney General 
to certify a subsequent state prosecution was 
deleted. 

708 - - - - - - - - - -  - - -  - Renumbered as Final Report 8 709. 
1001 - - - - - - - - - - - - -  Subsection (3) IVS deleted and non- appears in 

Final Report 5 1005. 
1003 - - - - - - - - - - - - -  The requirement of an orert act n7as added to 

subsection (1). Subsection (4) was deleted and 
now appears in Final Report 5 1005. 

1004 - - - - - - - - - - - - -  The second sentence of Final Report subsection 
(1) was added. The third sentence of sub- 
section (3) mas deleted. Subsection (5) wns 
d(!leted and now appears in Final Report 
5 1005. 
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1005- - - - - - - - - - - - - This section was deleted. Final Report 5 1005 is 

new. 
1006 - - - - - - - - - - - - -  The second sentence of Final Report subsection 

(1) and the second sentence of Final Report 
subsection (2)(b) were added. The second 
sentence of subsection (2)(c) and subsection (4) 
were deleted. 

1101 - - - - - - - -  - - - - -  The words "or facilitates" and the "except that" 
clause at  the end of Final Report fj 1101 were 
added. 

1102 - - - _ - - - - - - - - -  The defense in subsection (2) was made an 
affirmative defense. 

1103- _ - - - - - - - - - _ - Consolidated with Study Draft Q 1104. Antici- 
atory and facilitating conduct was deleted 
rom subsection (1). Snbsection (3) was tl~leted. F 

1104 - - - - - - - - - - - - -  Consolidated with Study Draft 5 1103. Sub- 
section (2) was revised as Final Report sub- 
section (3). 

1105- - - - - - -  - - -  - - _ Renumbered as Final Report Q 1104. 
1106-- - -  - _  - -  - - - - - Renumbered as Final Report Q 1105. The refer- 

ence to "a vital public facility" in Final 
Report subsection (1) (a) was added. Final 
Report subsection (1) ((1) was added. 

1107 - - - - - - - - - - - - -  Renumbered tts Final Report Q 1106. 
1 108- _ _ - - - - - - - - - - Renumbered as Final Report 5 1107. The words 

"which is, in fnct" were added to avoid re- 
quiring culpability as to the value of the loss 
caused. 

1109- - - - - - - -  - - - - -  Renumbered as Final Report Q 1108. This section 
was re\-ised for clsnfication. Finnl Report 
subscction (2) was added. 

11 10 - - - - - - - - - - -  - -  Renumbered as Fhml Report § 1109. 
11 11 - - - - - - - - - - - Renumbered nu Final R(.port Q 1110. Paragraphs 

(a), (b) and (c) of Finnl Report subsection (2) 
were added. 

11 13- - --  - - - - - - - - - Renumbered as Final Report § 1112. Subsection 
(1) was revised to correspond more closely to 
esisting Ian-. In  subsection (2) "including 
security intelligence" was substituted for "mill- 
tary or diplorn~tic codes". I n  subsection (4) (a) : 
subparagraph (v) was expanded from "niilitary 
and diplomatic codes" to "security intelligence 
of the United States," Finnl Report sub- 
paragraph (vi) was added, and Study Draft 
subparagraph (vi), renumbered (vii) , was re- 
vised to correspond more closely to existing 
law. The definitions in paragraphs (b) and (d) 
of Final Report subsection (4) were added. 
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1114-- - - - - - - - - - - - Renumbered as Final Report § 1113. 
-- - - -  - - - - -  - - - - Final Report Q 1114 is new. 
1115 - - - - - - - -  - - - - -  "Former public servant" was added to the 

coverage of the section. Final Report sub- 
section (2) was also added. 

11 16- - - - - - - - - - - - - Paragraph (b) was expanded to include solicita- 
tions of QQ 1112 and 1114. 

1120 - - - - - - - - - - - - -  Prisoners of allies of the United States were 
added to the coverage of this section. 

1121- - - - - - _ - - - - - - Title 42 U.S.C. 5 2276 was added to the coverage 
of this section. The Clsss C felony grading 
and the defense were deleted. 

-- - - - - - - _ - - - - - Final Report Q 1129 is new. 
1221 - -_ - - - - - - - - - -  Reasonable belief was deleted as an dirmativu 

defense under subsection (3) (a). Culpability 
mas added to subsection (2) (a). 

1225 - - - - - - - - - - - -  - FFal  Report paragr!ph (b) mas ndded. 
1229-- .----- - - - -  - Final Report subsection (1) was added. 
1304 - - - - - -  - - - - - - - Subsection (2) ,was revised to require culpability 

for grading clrcumstnnces. 
1305 - - - - - - - - - - -  - -  Coverage of releases other than under the Bail 

Reform Act of 1966 was deleted. 
1310--- - - - - - - -  - - -  Conspiracy was added to subsection (l)(a). 
1321 - - - - - - - - - - - - -  Subsection (3)(b) was revised for clarification. 

Subsection (4) wns deleted. 
1322 - - - - - - - - - - - - -  Jurisdiction was extended to mhen the law 

enforcement officer is a federal public servant. 
1323 - - - - - - - - - - - - -  Subsection (2) was deleted. The words "inten- 

tionally andJ' were deleted from Study Draft 
subsection (3) (Final Report subsection (2)). 

1325 - - - - - - - - - - - - -  T h e  "unless" clause in the definition of "near" 
in Final Report subsection (1) mas added. 

1327 - - - - - - - - - - - - -  The definition of "retsined" in subsection (3) 
mas deleted and was mcorporated in Final 
Report subsection (1). 

1 3 4 ~ -  - - - - - -  - - - -  - The term of imprisonment available for summary 
contempt was ramd from the suggested five or 
thirty days to six months. The brrtcketed 
"except" clause at the end of subsection (4) 
mas deleted. 

1345-_ - - -  - - - - - - - -  Subsection (2) mas deleted and the word "lawful" 
was added to subsection (I), to correspond to 
the contempt standard. 

1349 - - - - - - - - - - - - -  Lack of certification in subsection (5) mas 
changed from an afhnative defense to a bar, 
but the burden of proof has been explicitly 
placed on the defendant. 

1351- - - - - - - - - - - - - Final Report bracketed subsection (2) was added. 
Subsection (3) mas revised for clarification. 
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l352-- - -  - - - - - -  - - -  Final Report subsection (2) (e) was added. Sub- 

section (4) was revised to retain the language 
of existing law. 

- - -  _ - - - - - - _  - _ Final Report 1353 is new. 
- 1353 - - - - - - - - - - - - -  Renumbered as Final Report § 1354. The 

offense was changed from a Class B misde- 
meanor to a Class A misdemeanor. 

1354 - - - - - - - _ - - - - -  Renumbered as Final Report § 1365. 
1355 - - - - - - - - - - - - -  Renumbered as Final Report § 1356. 
1361 - - - - - - - - - - - - _ Subsection (3) mss  revised for clarification. 
1368 - - - - - - - - - - - - -  Subsection (2) was revised to limit jurisdiction 

to specified bases under $ 201, as noted in the 
comment to Final Report 1368. Plenary 
jurisdiction when an elected local public ser- 
vant is involved was deleted. 

1381 - - - - - - - - - - - - -  The word "federal" n-as deleted from subsection 
(1). Final Report subsection (5) was added. 

1401 - - - - - - - - - - - - -  The word "excise" was added to subsection (1) (e) 
and (f). Final Report subsection (2) was added. 

141 1 - _ - - - - - - - - - - - Making a false statement with intent to deceive 
~ v n s  added to subsection (l)(b). "Absolutely or 
conditionally1' was added to subsections (1) (d) 
and (e) and subsection (2)(d). 

1501- - - -  _ - - - - -  - - _ This section was deleted and mas replaced by 
Final Report 1501 and 1502. 

1511-- - - -  - - - -  - - -  - "By force or threat of force" and "or interferes 
to with," from e,sisting law, and the bracketed 

1515 phrase "or by econon~ic coercion" were added 
to the introductory clause. 

-_ - - - - - --  - - - -  - Final Report Ij 1516 was added. 
1521 - - - - - - - - _ - - - -  The section was changed to apply only to fed- 

eral public servants and to persons acting 
under color of federal lax,  and the culpability 
requirement was changed from "knowingly" 
to "intentionally." 

1535 - - - - - - - - - - - - -  "Or armed men" was deleted, as noted in the 
comment to Final Report Ij 1535. 

l54l-- - - - - - -  - - - - -  This soction mas deleted, with a recommenda- 
tion that the existing law from which it was 
derived be transferred to another Title. 

1542- - -, , - - - - - - - - Renumbered as Final Report 1541. 
1561 - - - - - - - - - - - - -  Final Report subsection (2)(d) mas added. 
1601 - - - - - - - - - - - - -  Alternative B was chosen. In paragraph (c) (i) 

"request, command, importune, cause" was 
chan ed to "command, induce, procure, coun- 
sel." %he lash sentcnce of Final Report 5 1601 
mas added. 
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1612-- - - - - - - - - - - - Final Report subsection (1) (d) w-as added. 
1613-_ - - - - -  - - - - -  - Jurisdictional base § 201(b), as changed in the 

Final Report, was deleted; and the scope of 
Study Draft $ 201 (b), applying to offenses 
defined both inside and oukide the Code, was 
added. 

1615 - _ - - - - - - - - - - -  Grading was changed from a Class A misde- 
meanor to a Class C felony. The last sentence 
of Final Report 5 1615 was added. 

1618 - - - - - - - - - - - - -  The grading of subsection (l)(a) was changed 
from a Class B misdemeanor to a Class A 
misdemeanor. Telephone threats were added 
to subsection (1) (a). 

1634 - _ - - -  - - - - - - - -  The last sentence of Final Report subsection (1) 
mas added. Subsection (3) was deleted, for 
transfer to another part of Title 18. 

1648 - - - - - _ - - - - - - -  Subsection (3) n-ss deleted. Subsection (b) mas 
renumbered as Final Report subsection (4). 
Subsection (5) was placed in brackets. 

1701 - - - _ - - - - - - - - -  Maintainin a fire and destroying a substantial 
part of a f uilding mere added to subsection (1). 
Jurisdiction mas expanded when an explosive 
or destructive device is used. 

1702 - - - - - - - - - - - - -  Maintaining a fire was added to subsection (1). 
Any substantial part of a building was added 
to subsection (1) (b) . 

1703 - - - - - - - - - - - - -  Maintaining a fire was added to subsection (1). 
1705 -,,-, - - - - -  - - - Provisions relating to interruption or impairment 

of public services were transferred to Final 
Report 5 1706. Grading was revised, and 
jurisdiction was extended when an explosive 
or destructive device is used. 

_ - - - - - - - -  - - - -  Final Report 8 1706 is new. 
- - - -  - Final Report 5 1708 is new. 

1709 --,- -- - - - - - - -  The issue of consent was deleted from paragraph 
Cb) for treatment under Final Report 5 1708. 

1719 - - - - - - - - - - - - -  The phrase "at all times" was deleted from 
paragraph (c) . 

1721 - - _ _ - - - - - - - - -  The words "or menaces" were added to subsec- 
tion (1). 

1731 - - - - - - - - - - - - -  Study Draft subsection (2) was recised for 
clarification. 

1736 - - - - - - - - - - - - -  Unauthorized use Fohich exceeds $500 in d u e  
mas rnado a Class C felony in Final Report 
subsection (3). 

1737 - - - - - - - - - - - - -  The words "dircctor, agent, employee of, or a 
person controlling" were added. 
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1739 - - - - - - - - - - - - -  The definition of s owe was added to subsection 
(1) (b). f i a l  &port subsection (2) (c) was 
added. 

1740- - - - - - - - - - - - - The limitation to threats to inflict serious bodily 
injury in subsection (3) was deleted. Subsection 
(4) (h) ITS revised to limit offenders to persons 
connected with a small business investment 
company. Subsection (4)(0) was deleted as 
unnecessary; and subsection (4) (p) was deleted 
because existing security fraud law was retained 
in Final Report Q 1772. Final Report subsection 
(4) (0) was added. 

1741 - - - - - - - - - - - - -  The "unless" clause in Final Report paragraph 
(a)(i) mas added to retain existing law. 

1751 - - - - - - - - - - - - -  Final Report subsection (2)(b) (v) and Final 
Report subsection (3) (b) (ii) were added. The 
words "or part thercoffJ were added to sub- 
section (3) (e) . 

1754 - - - - - - - - - - - - -  The word "certificationJJ was added to paragraph 
(b)(ii). The words "a postage meter stamp orJJ 
were added t,o paragraph (j). 

1756-- - - - - - - - - - - - Final Report subsection (1) (e) and subsection (2) 
were added. 

1758 - - - - - - - - - - - - -  Subsection (3)(d) mas generalized to include all 
interstate facilities. 

1759 - - - - - - - - - _ - - -  Final Report 8 1759 is new. Study Draft 5 1759 
was renumbered as Final Re ort 5 177 1. Sub- 
section (4) of Final Report [ 1711 WLS added. 

1760-- - -  - - -  - - - -  - - Renumbered as Final Report 8 1772. Title 15 
U.S.C. Q 77q(a) and Rule 10 b-5 were added 
to the coverage of this section. Subsection (2) 
was deleted. 

- - - - - - - - - - - - -  Final Report 5 1773 is now. 
l8Ol--- - - - - - - - - - - In paragraphs (a) and (b) of subsection !I), the 

requirement that the five persons being ad- 
dressed be in a group was deleted. "CreateJJ 
~ i u i  added to the proscribed conduct in sub- 
section (1) (a). Subsection (1) (c) was deleted, in 
view of the general conspiracy offense. The 
bracketed alternative of "tenJJ was added to 
the definition of "riot." The concept of "current 
or im ending riot" in subsection (2) was re- 
place c f  by the concept of substantid likelihood 
that the conduct will imminently produce a 
violation. Final Report subsection (3) was 
added. Jurisdiction was revised so as not to 
require that a riot actually e~lsue. 
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1802 - - - - - - - - - - - - -  The requirement in subsection (1) that the riot 
be current or impending \\-as deleted. Final 
Report subsection (1) (c) was brought over 
from Study Draft 5 1803. 

1803 - - - - - - - - - - - - -  The second sentence of subsection (1) was 
deleted and "a Class B misdemeanor" was 
substituted for "an offense." 

1804 - - - - - - - - - - - - -  The last two sentences of subsection (1) were 
deleted. 

181 - - - - - - - - - - - This section was deleted. Final Report 5 181 1 is 
new. 

1812- - - - - - - - - -  - - - This section was deleted. Final Report $ 1812 is 
new. 

1813-- - - - - - - - - - - - This section was deleted. Final Report 1813 is 
new. 

1814 - - - - - - - - - - - - -  This section was deleted. Final Report 8 1814 is 
new. 

1822 - - - - - - - - - - - - -  Subsection (4) was deleted. 
1824 - - - - - - - - - - - - -  Subsection (2) was deleted. The bracketed 

version of the offense in Final Report 5 1824 
was added. 

1829 - - - - - - - - - - - - -  "Schedule N" was added to par aph (c)(i). 
"Schedule IV" mas changed to hedulc V" 
in paragraph (d). 

1844 - - - - - - - - - _ - - -  This section mas deleted. 
1851 - - - - - - - - - - - - -  The definition of "obscene" in subsection (1) 

mas deleted. The age in bracketed paragraph 
(2) (c) was raised from "sixteen" to "ei hteen." 
F ind  Report subsection (3) was addex 

1853 - - - - - - - - - - - - -  This section was deleted. 
-- - - - - - - - - - - - -  - Final Report $ 1861 is new. 
3001 - - - - - - - - - - - - -  The definition of "court" in Final Re ort sub- 

section (1) was added. Final Report ! racketed 
subsection (6) v a s  adapted from Study 
Draft 5 3004. 

3003 - - - - - - - - - - - - -  Subsection (2) r a s  revised for clarification. 
3004 - - - - - - - - - - - - -  This section was deleted. Its substance appears 

in brackets as Final Report $ 3001 (6). 
3005 - - - - - - - - - - - - -  Renumbered as Finaf Report $ 3004. Persistent 

nnd consecutive mdemeanor  sentences of 
more than one year were added to this section. 
The concept of provisional masimum sentence 
was added. 

3006 - - - - - - - - - - - - -  Renumbered as Final Report 5 3005. The "un- 
less" clause of Final Report subsection ( 1 )  
w~s added. 
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3007~- - - - - - - - - - - - Renumbered as Final Report 5 3006, and revised 
to deal only with periods of imprisonment, 
and not with fines. 

- _ - - - - - - - - - - _  Final Report Q 3007 is new. I t  is adapted from 
Study Draft Q 405. 

3101 - - - - - - - - - - - - -  In  subsection (2) "necessary" was changed to 
"the more appropriate sentence." The phrase 
that the converse of the factors should be 
considered where appropriate was added to 
subsection (3). Paragraphs (m) and (n) and 
the last sentence of Final Report subsection (3) 
were added. 

3102 - - - - - - - - - - - - -  Subsection (3) appears as Final Report 5 3103(4). 
3103 - - - -  - -  - - - - - - -  Par maph (h) of Final Report subsection (2) was 

a$ed. Study Draft subsection (4) ap ears as 
Final Report 5 3106. Final Report su E section 
(4) was Study Draft Q 3102(3). The last phrase 
of subsection (5) was deleted. 

_ - - - - - - - - - - - -  Final Report Q 3106 is new. I t  was taken from 
Study Draft 5 3103(4). 

3201 - - - - - - - - - - - - -  Study Draft subsections (I), (2) and (3) wcre 
deleted. Final Report subsections (1) and (2) 
are new. Study Draft subsections (4) and (5) 
are Final Report subsections (3) and (4). 
Principal substantive changes include permit- 
ting prison components of less than 3 years in 
felony sentences and establishing parole com- 
ponents which relate in length to the prison 
component actually imposed, rather than the 
class of offense committed. 

3202 - - - - - - - - - - - - -  This section was revised to incorporate the dan- 
gerous s ecial offender sentencing of the 
OrganizeB~rime Control ~ c t  of 1970. 

3203 - - - - - - - - - - - - -  This section was deleted. Certain aspects of it 
may be found in Final Report Q 3202(2) (d). 

3204 - - - - - - - - - - - - -  This section was deleted. I ts  provisions may be 
found in Final Report Q 3201(1). 

3205 - - - - - - - - - - - - -  Renumbered as Find Report 5 3203. 
3206 - - - - - - - - - -  - -  - Renumbered as Final Report 5 3204. Final Re- 

port subsection (2)(a) was added. Study Draft 
subsection (3) is Final Report subsections (3), 
(4) and (6). Aggregation of felonies into the 
next higher class was added. The last sentence 
of Study Draft subsection (4) was deleted. 
Study Draft subsection (5) (Final Report sub- 
section (7)) was revised to conform to the 
revised method of computing parole. 

3207 - - - -  - - -  - - - - - - Renumbered as Final Report 5 3205. 
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3302 - - - - - - - - - - - - -  Subsection (2) was deleted. Subsect.ion (3) was 

consolidated with subsection (1). 
3303 - - - - - - - - - - - - -  The section was revised to p r o ~ d e  for remission 

of a part of the fine rather than revocation of 
the entire fine. 

3403 - - - - - - - - - - - - -  Subsection (2) ~ r a s  revised to provide for "dis- 
charge from supervision" rather than " termi- 
nation of parole." Subsection (5) was deleted. 

3404- - _ - - - - - _ - - - - Paragraph (2)(f) is new. 
- - - - - - - - - - - - -  Final Report § 3502 is new. 
3502 - - - - - -  - -  - - - - -  Renumbered ns F-inal Report $ 3503. 
3503 - - - - -  - - - - -  _ - - Renumbered as Final Report 5 3504. This section 

was revised for clarification. 
3504- - - - - - _ - - - - - - Renumbered as Final Report $ 3505. Final Re- 

port paragraph (f) was added. 
- - -  - - -  - - - - - - -  Final Report $3601 is new. 
[3601] - - - - - - - - -  - - -  The last two sentences of Final Report [$ 36011 

were added. The crimes which are subject to 
this bracketed Chapter were added to the h t  
sentence. 

[3602] - - - - - - - - - - - -  This bracketed section mas deleted. 
[3604] - - - - - - - - -  - - -  Renumbered t\s Final Report [$3602]. 
136053--- - - - -  - - - - -  Renumbered as Final Report 1936041. 

The last sentence of subsection (1) was deleted. 
The test of ordinary standards of morality 
was added to subsection (2) (f). The words "or 
has n substantial history of serious assaultire 
or terrorizing criminal activity" were added to 
subsection (4) (a). The crimes of usurping con- 
trol of an aircraft, espionage and sabotage aere 
added to subsection (4) (d). Parwaphs (g) and 
(h) of Final Report subsection (4) mere added 
and are adapted from the Study Draft limi- 
tations on ca ital murder. 

28 U.S.C. 9 1291 -.- The word "rno&fY" was substituted for "reduce 
i t  on the ground that it is excessive." 



APPENDIX A 

Public Lam 89-801 
89th Congress, H.R. 15766 

November 8,1966 

To e~tablish a National Commission on Reform of Federal Criminal Lams. 

Be it enacted by the Senate and B o w e  of Re rese&atives of the 
United State8 of L h e ~ i c a  in Congress assed le  f  hat the Katlonal 
Commission on Reform of Federal Criminal Laws is hereby 
established. 

MEMBERSIIIP O F  COM JSISSION 

SEC. 2. (a) The Commission sllall be composed of- 
(1) three bfembers of tho Senate appointed by the President of 

the Senate, 
(2) t hee  Members of the House of Representatives appointed 

by the Speaker of the House of Representatives, 
(3) three members appointed by the President of the United 

SLttes, one of whom he shall designate as Chairman, 
(4) one United States circuit judge and two United States dis- 

trict judges appointed by the Chief Justice of the United States. 
(b) At no time shall more than tn-o of the members appointed under 

p m ~ g m p l i  ( I ) ,  paragraph (2) ,  or pamgraph (3) be persons who are 
members of the same political party. 

(c) Any vacancy in the Cornniission shall not affect its povrers but 
shall be filled in the same manner in which the original appointment 
vas  made, and subject to the same limitations with respect to party 
afliliations as the original appointment. was made. 

(d) Seven members shall constitute a quorum, but a lesser number 
may conduct hearings. 

DUTIES O F  TBE COMMI.6SION 

SEC. 3. The Commission shall make a full and complete reriew and 
study of the statutory and case lam of the United States which consti- 
tutes the federal system of criminal justice for the purpose of formu- 
lating and recommending to tho Congress legislation which would 
improre the federal system of criminal justice. It shall be the further 
duty of the Commission to make recommendations for revision and 
modification of the criminal laws of the United States, including the 
repeal of unnecessary or undesirable statutes and such changes in the 
penalty structure as the Commission may feel mill better serve the ends 
of justice. 



COXPENSATION OF MEKI1ERS O F  THE COMNISSION 

SEC. 4. (a) A member of the Commission who is ,z Member of 
Congress, in the executive branch of the Government, or a judge shall 
s e n e  without additional compensation, but shall be reimbursed for 
travel, subsistence, and other necessary expenses incurred in the pcr- 
formance of duties vested in the Comm~ssion. 

(b) A member of the Commission from private life shall receive 
$75 per diem when engaged in the actual performance of duties rested 
in the Commission, plus reimbursement for travel, subsistence, and 
other necessary expenses incurred in $he performance of such duties. 

THE DIRECTOR A N D  STAFF 

SEC. 5. (a)  The Diroctor of the Commission shall be appointed by 
the Commission without regard to the civil service laws and Classifi- 
cation Act of 1949, as amended, and his compensation &all be fixed 
by tho Commission ~ i t h o u t  regard to the Classification Act of 1949, 
as amended. 

(b) The Director shall serve as the Commission's reporter, and, sub- 
ject to the direction of the Commission, shall supemse the activities 
of ersons employed under the Commission, the preparation of reports, 
an I$ shall perform such other duties a s  may be assigned him d h i n  
the scope of the functions of the Comrnission. 

(c)  Within the liinits of funds appropriated for such purpose, indi- 
viduals may be employed by the Commission for service nith the Com- 
mission staff without regard to civil service laws and the Cl'=ification 
Act of 1949. 

(d) The Chairman of the Commission is authorized to procure 
services to the same extent as is authorized for departments by section 
15 of the Act of August 2. 1946 (5 U.S.C. %a), s t  rates not to exceed 
$75 per diem for indiriduds. 

EBTABLISIINEP-T OF TIE ADVISORY C o i m r I m m  

SEC. 6. (a)  There is hereby established a committee of fifteen mem- 
bers to be known as the Advisory Committee on Reform of Federal 
Criminal Laws (hereinafter referred to as the "Advisory Committee"), 
to advise and consult v i th  the Commission. The Advisory Committee 
shall be appointed by the Commission and shall include lawye,rs, 
United States attorneys, and other persons competent to provide 
advice for the Commission. 

(b) Members of the Advisory Committee shall not be deemed to 
be officcrs or employees of the TJnited States by virtue of such service 
and shall receive no compensation. but shall be reimbursed for travel, 
subsistence, and other necessary expenses incurred by them by virtue of 
such service to the Commission. 

GO-3T AGENCY COOPERATION 

SFC. 7. The Commission is nuthorized to request from any dcpart- 
ment, agency, or independent instrumentality of the Gorernment any 
information and n~is tance i t  deems necessary to carry out its func- 
tions under this -4ct; and each such department, agency, and instru- 



mentality is authorized to cooperate with the Commission and, to the 
mi t i ed  by law, to furnish such information 4md assistance 

to the r ommission upon request made by the Chairman or any other 
member when acting as Chairman. 

REPORT O F  !IWE COMJIISSION; TETUUISBTION 

SEC. 8. The &mmission shall submit interim reports to the Presi- 
dent and the C O ~ ~ ~ ~ T ~ S S  n t  such times as the Commission map deem 
appropriate, and in any event within two years after tho date of this 
Act and shall submit its final report ~ i t h i n  three years after the date 
of this Act. The Commission shall cease to exist slxty da-js after the 
date of the submission of its final report. 

ADBLINISTRATIPE SERVICES 

SEC. 9. The General Services Administration shall provide admin- 
istrative services for tho Commission on a reimbursable basis. 

SEC. 10. Them a.re hereby authorized to be appropriated, out of any 
money in the Treasury not ot,hcrwise appropriated, such amounts, not 
to exceed a total of $500,000, as may be necessary to carry out the pro- 
visions of this Act.. 

Public Law 91-39 
9lst Conwess, H.R. 4297 

J& 8, 1969 

To amend the Act of Norember 8.1966. 

Be it enacted b the Senate arid Houee of Representatives of the 
United Stales of 1 merica in Congrese assembled, That section 8 of the 
Act of November 8, 19GG (80 Stat. 1516) is amended by striking qut 
"within three years after the date of this -4ct" and inserting in heu 
thereof "within four years after the date of this Act??. 

SEC. 2. Section 10 of such Act is amended by striking out "not to 
exceed a total of $500,000" and inserting in lieu thereof "not to esceed 
s total of $850.000", and ndcling at the end thereof a new sentence as 
follows: "Authority is hereby oranted for appropriated money to 
remain available until expended.'? 

O C ~ ~ B E R  12.1970. 
Hon. E D ~ ~ X D  G. (PAT) BROWN, 
Chnirmn, The Nntional Commi8simt. on Reform of Federal Crim.inaZ 

Latos, 1111 90th ~Ctreet NTV.. Room 5.31, IT~shington., D.C. 90036 

DE~R CIIAIRJLBS BROWN : I herewith enclose a copy of the resolution 
on the final report of the Nntional Commission on Reform of Federal 
Criminal Laws adopted by the Comn~ittee on the Judiciary of the 
House of Representatives on September 99. 1970. at a meeting of the 



full committee on that date. This resolution, unanimously ado ted 
has been s read upon the minutes of that meeting and the staff LC: 
tor's certi d ed copy is herewith attached to this communication. 

With cordial regards, I am, 
Sincerely yours, 

Emanuel CeZkr 
Emanuel Celler, Chairman. 

RE~OLCTION : COMMITTEE OF THE J ~ I ~ R Y  
HOUSE OF REPREGENTATIVES 

ON THE 
FINS REPORT OF 

THE NATIONAL C O ~ ~ S S I O E :  ON REFORM OF FEDERAL CRIMINAL LWS 
Whereas, Public Lam 89-801 created the National Commission on the 

Reform of Federal Criminal Laws, charging such Commission to 
make a full and complete reviex of the statutes and case law of the 
Federal system of criminal justice ; nnd 

TPhrecw: one-half of the members of said Commission (six members) 
are also Members of Congress, to wit. three Members of the Senate 
and three Members of the House of Representatives; and 

TVherca.9, Public Law 91-39 provided thnt snid Commission should 
submit its Final Report by h'ovember 8.1970 but. not terminate tun- 
ti1 sixty days thereafter, to wit on January 8,1971; and 

Thereas, A Stud Draft of a Federal Criminal Code and accqmpany- 
ing Working A p e n  were published by August 1970 and comment 
thereupon by government ngencies and other interested parties is 
still being received and considered by the Conunission preliminary 
to the drafting of its Finn1 Report : and 

Whereas, The forthcoming Congressional elections and the recent large 
volume and paramount importance of Con essional legislative 
business has precluded and will impede the fufparticipation of the 
six Congressional members of the Commission and thq attainment 
of a quorum at Commission meetings wherein the provisions of the 
Final report mere to be voted upon prior to November 8,1970; 

Therefore, Be I t  Resolwed, That it is the sense of the Committee on 
the Judiciary that the Commission should submit its Final Report by 
January 8,1971, and that such submission shall be deemed comph- 
ance wlth the statutory mandate that such Final Report be sub- 
mitted by November 8,1970. 

OCTOBER 13,1970. 
Hon. E D ~ U N D  G. BROWN, 
The Nnt.ional Cmmisaion on R e f m  of Federal Criminal Law8, 

1111 90th Street NW., 
ma-~hington, D.C. W 3 6  

D u n  MR. C H A ~ A N  : Enclosed for the apropriate attention of the 
Commission is n, copy of a Resolution of the Judicia Committee of 
October 6.1970, in reference to the submission date o f t  'K e Final Report 
of the Nationnl Commission on the Reform of Federal Criminal L w s .  

Sincerrly, 
James 0. Eastland. 



RESOLUTION : C O M M I ~  ON THE JUDICL~Y 
CSITED STATES SENATE 

ON THE 

FINAL REPORT OF 

THE NATIONAL COMMISSION ON REFORM OF FEDERAL CRESIS.~L LAW 
Whereas, Public Law S9-801 created the Xational Commission on the 

Reform of Federal Criminnl Lavs, charging such Commission to 
make a full and complete review of the statutes and case law of the 
Federal system of criminal justice; and 

1Pherea9, one-half of the members of said Commission (six members) 
are also Members of Congress, to  wit, tliree Members of tlie Senate 
and three Members of the IIouse of Representatives; and 

Whereas, Public Lnw 91-30 provided that said Commission should 
submit its Final Report by November 8, 1970 but not terminate 
until sixty d a ~ s  thereafter, to  wit on January 8,1971 ; and 

Thereas, A Study Draf t  of n Federal Criminal Code and accompany- 
ing Working Papers mere published by August, 1970 and commqnt 
thereupon by government agencies and other interested parhes 
is still being received and considered by the Commission preliminav 
to the drafting of its Final Report ; and 

R'hereas, The forthcoming Co~~gressional elections and the recent large 
volume and paramount imlmrtaiice of Congressional legislative 
business has precluded and will impede the full participation of tlie 
six Congressional members of the Commission and the attainment 
of ct quorum a t  Commission meetings wherein the prorisions of the 
Final Report mere to be voted upon prior to November 8. 1970, 

Therefore. Be I t  ResoZved, That  i t  is the sense of the Committee on 
the J u d i c i a ~  that  the Commission should submit its Final Report 
by January 8.1971, and that, such submission shall be deemed com- 
pliance with the statutory ninndate that such Final Report be sub- 
mitted by November 8,1970. 

Hon. Jo r r s  N. MITCHELL, 
:l t t o m q  G e n e d ,  
17.8. D e p a r h n t  of Justice, 
Wnshington, D.C. !??0630 

DEXI MR. ATTORNEY GESERAI, : The National C o n ~ m i ~ o n  on Reform 
of Federal Criminal Laws respectfully requests to be advised by the 
President, o r  alternntirely the Attorney General on behalf of the 
President and as his legal advisor, whether it is agreeable that the 
Commission submit its Final Report to the President by January 8, 
1971. instead of by November 8,1970 a s  originally contemplated. 

The reasons for  this  request and pertinent background materials 
are set forth in the  attached identical Resolutions of t.he House and 
Senate Judiciary Committees. These Resolutions were secured by the 
Conimision since it is mandated bl- law to submit its Report to the 



Congress. A similar authorization from or on behalf of the President 
is being sought herein since the Commission is likewise mandated to 
report to the President. 

Very truly yours, 
Edntund G. Brown 
Edmund G. Brown, Chairman. 

SOVEYRER 3.1970. 
Hon. E D J ~ ~ X D  G. (PAT) BILOWN, 
Chaivmnn, Nationd G1om nz.ission ML Ref onn of Federwl C)*im,inaJ Lows, 
1111 90th Street NTV., 
~Pn8hi?lgtvn, D.C.20036 

DEAR Jh. C m m r a s :  The Attorney General has asked that I 
res ~ o n d  to your letter of October 29. 

hlense be advised that the Department of Justice. the department 
most int.imately involved in any reform of our nation's criminal !am, 
has no objection to the brief additionnl period afforded the Comrnis- 
sion to prepare and submit its final report. 

It. is my understanding that both the Senate and House Committees 
on the Judiciary hare Indicated that the two month postponement 
of the submission of the final report is ngreeable to  the Committees. 
Looking forward to the opportunity to have the report examined 

in detail?I remain, 
Sincerely, 

Richard G. KZeindi.emt 
Richard G. IClehdienst , 

Deputy Attorney General. 



APPENDIX B 

BIOGRAPHIES O F  CQMbIISSIOS MEMBERS 

E ~ l m s ~  G. B~oww, C h a i m n .  Governor Brown was appointed 
Chairman of the Commission by President Johnson H e  is a former 
San Francisco District Attorney and Cnlifornia Attorney General and 
sewed as Governor of California for eight years. He practices lam as 
a partner in the Beverly Hills, California law firm of Ball, Hunt, 
Hart, Brown and Baemitz. 
R I ~ A R D  H. PO=, Vice Chaimnan. Congressman Poff of Radford, 

Virginia, author of the Act which created the Commission, was chosen 
Vice Chairman b his fellow Commission members. He  has served 
in the House of &epresentatires since his election in 1950 and is a 
member of the Judiciary Committee. 

GEORGE C. EDWARDS, JR. Judge Edwnrds, of Detroit, Michigan, serves 
on the United States Court of Appeals for the Sixth Circuit. He is 
a former J f i c l i p n  Supreme Court Justice and Police Commissioner 
of Detroit. H e  1s Chairman of the Committee on ;\dministration of 
Criminal Laws of the Judicial Conference of the United States and is 
a nlember of its Advisory Committee on Rules of Criminal Procedure. 
Sxa J. ERVIN, JR. Senator ICl-vin, of Sorth Carolina, is a member 

of the Senate Judiciary Committee and Chairman of its Subcommit- 
tees on Constitutional Rights, Bevision and Codification and Separa- 
tion of Powers. Before entaring the Senate in 1054, Senator Ervin 
served as a Judge of the Burke Count (North Carolina) Criminal 
Court, a Judge on the North Carolina g uperior Court, and Associnte 
Justice of the North Camlina Supreme Court. He is a former chuir- 
man of the North Carolina Commission for Improvement of the 
Administration of Justice. Senator Ervin also served in the House of 
Representatives. 

A. h~ EGOINBOTH~M, JR. Ju* Hig inbotham, of Philadelphia 
Pennqlvania, serves on the United States 6 istrict Court for the East- 
ern Dlstrict of Pennsylvania. H e  is a former Commissioner of the 
Federal Trade Commission, Assistant District Attorney for Phila- 
del his and Special Deput Attorney General for the Commonwealth 5 3. of ennsylvania. He  was T ice Chairman of the National Commission 
on the Causes and Prevention of Violence. 

R o ~ a s  L. HRusu. Senator Hruska, of Nebraska, is the ranking 
minority member of the Senate Judiciary Committee and of its Sub- 
committee 011 Criminal Laws and Procedures. He served in the House 
of Representatives before being elected to the Senate in 1954. He mas 
a member of the National Commission on the Causes and Prevention 
of Violence. 

ROBERT W. Kastenmeier, of Tater-  
town, Wisconsin, is a member of t e House Judiciary Commit tee and 
chairman of its Subcommittee No. 3, which deals with revisions of 



the laws. He  is a member of the House Interior and Insular Affairs 
Committee and serves on the Subcommittees on Indian Affairs, Na- 
tional Parks and Recreation and Public Lands. He was first elected to 
Congress in 1058. 

THOXAS J. MACBRIDE. Jud MacBride, of Sacramento, California, 
is Chief Judge of the ~ n i t e y ~ t a t e s  District Court for the Enstern 
District of California. He is a former Deputy Attorney General for 
the State of California and n former member of the California House 
of Representatives. Judge MncBride is a member of the Judicial Con- 
ference Committee to Implement the Criminal Justice Act of 1964. 

J o r r ~  L. MCCLELLAN. Senntm McClellan, of Arkansns, is a member 
of the Senate .Judiciary Committee and chairman of its Subcommittee 
on Criminal Laws and Procedures. Senator McClellan is a former 
prosecuting attorney. He  served in the House of Representatives be- 
fore king elected to the United States Senate in 1942. 

ABNER J. hLIg\i,\. Congressman Mikva, of Chicago. Illinois is a 
member of the House Judiciary Committee. H e  serred in the Illinois 
Genernl Assembly, where he was clinirman of the House Judiciary 
Committee and its Subcommittee on Revision of the Illinois Criminal 
Code. enacted in 1961. H e  was first elected to Congress in 1968. 
DONALD SCOTT THOMAS. Mr. Thomas is a partner in the law firm of 

Clark, Thomas, Harris, Denius and Winters in Austin, Texas. He is a 
Fellow of the American College of Trial Lawyers. 

THEODORE VOORHEFS. Mr. Voorhees practices l a v  in Washington. 
D.C. ILS a partner in the Phhdelphia law firm of Dechert, Price & 
Rhoacls. ITe is a former Chancellor of the Philadelphia Bar Associa- 
tion, former President of the National Legal Aid and Defender ALSO- 
ciation and past Chairman of the Conference of Bar Presidents. Mr. 
TToorhees is a member of the Office of Economic Opportunity National 
Advisory Commit.tee on Legal Ser-ices Program. 

C o l u c ~ s i u a ~  DON EDWARDS of San ,Jose, California, a member of 
the House Judiciam Comnmmittee, served on the Commission until his 
resignation in October 1969, at which time he mas replaced by Con- 
gressman hlikva. J ~ E  J n a r ~ s  AL. C.\RTER, a pointed to the Com- 
mission when he was Chief Judge of the Unite I States District Court 
for the Southern District of California, resigned upon his elevation to  
the United States Court of Appeals for the Sinth Circuit in December 
1967. The Act establishing the Commission requires that there be two 
District Judges and only one Circuit Judge. Judge Carter was re- 
placed by Judge MacBride. 
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ADVISORY COMMITTEE JlEbZBERS 

TON C. CLsag, Chairman. Justice Clark retired in 1967 after serv- 
ing 1s years as an Associate Justice of the Supreme Court of the 
Unitecl States. He  served as Attorney Generd of the Unikd States 
in the ymrs 194549 and before then was an Assistant Attorney Gen- 
eral in charge of the Antitrust Division and the Criminal D~rision. 
He recently served as Director of the Federal Judicial Center. 

CHXU.ES L. DECKER. Major General Decker, former Judge Advo- 
cate General of the United btates h y ,  served as Executive Director 
of the National Defender Project for 6 years and is now a consultant 
on matters pertaining to criminnl justice. 

BUN P. G E ~ N G S .  Mr. Gettings is the United States Attorney for 
the Eastern District of Virginia. He formerly served as a senior trial 
attorney in the Criminal Division, Organized Crime Section, U S .  De- 
partment of Justice from Jul  1962 to July 1967. Mr. Gettings served 
as Executive Director and d u n s e l  for the House Republican Task 
Force on Crime from July 1967 to 1968. He has also served as a con- 
sultant to the Law Enforcement Assistance Administration. 

PATRIGLA ROBERTS HARRIB. Mrs. Harris, former United States Am- 
bassador to Luxembourg and former Dean and Professor of Law at 
Howard University Law School is now a racticing l a v e r  in Wash- 
ington, D.C. in the law firm of &asser, &' piegelberg, Fned, Frank & 
Kampelrnan. She has served as an attorne m the A peals and Re- 
senrch Section of the Criminal Division o the U.S. partment of 
Justice. 

I E, 
FRED B. HELMS. Mr. Helms iS a racticing attorney and a member 

of the law firm of Helms Mallisq dc~ i l l an  & Johnston in Charlotte, 
North Carolins. H e  is a lormer prosecuting attorney, a member of the 
Commission for Improvement in Administration of Justice in North 
Carolina. 
BYRON 0. HOUSE (decemed). Justice House was a member of the 

Illinois Supreme Court, and a former State's Attorney for Washington 
County, Illinois. He died in September 1969. 

HOWARD R. h 4 R ~ .  blr. b a r y  is the Police Commissioner of New 
York City and formerly was the Police Commissioner of Philadelphia, 
Pennsylvania. 

ROBERT XI. ~ ~ O R G F S T I ~ A U .  Mr. Morgenthnu served as United States 
Attorney for the Southern District of New York for approximately 
nine years and recently as a Deputy Mayor of New York City. 
Low H. POLLAX. Dean Polluk is Dean of the Yale Law Sclmol 

and a Professor of Constitutionnl Law. He has served as a director of 
the NAACP Legal Defense and Education Fund. 



CECIL F. POOLE. Mr. Poole served as United States Attorney for 
the Northern District of California for approximately eight years. He 

as a Professor of Law at the lJniverslty of California 
is presently engaged in private practice in the San 

of Jacobs, Sills and Coblentz. 
MILTON G. RECTOR. Mr. Rector is the Director of the National 

Council on Crime and Delinquency and seryes on the Board of Direc- 
tors of the American Corrytional Association. He  is a member of the 
hTem York Cit Coordiiatmg Council on Criminal Justice, The Na- 
tional Legal Kid and Defender Association and the International 
Center for Coniparative Criminology. He was a delegate to the United 
Nations 2nd and 3rd World Congress on Prerentlon of Crime and 
Treatment of Offenders. 

J a m s  VORENHERQ. Professor Vorenberg is a Professor of Law at 
Harvard Law School and the former Executive Director of the Presi- 
dent!~ Commission on Law Enforcement and Administration of 
Justice. 

~VILLIAN F. Wa~srr. Xr. Walsh is a pixcticing criminal defense at- 
torney in Houston, Texas, and former chairman of the Criminal Lam 
Section of the American Bar Association. He  is a Fellow of the Ameri- 
can College of Trial Lawyers. 

MARVIN E. WOLFGANG. Dr. Tolfgnng is u, Professor of Sociology 
and Criminal Statistics, h a d  of the Department of Sociology, and 
Director of the Center for Studies in Criminology and Criminal Lam 
at the University of Pennsylvania. He is a former President of the 
Americnn Society of Criminolo 5%,. the author of numerous works on 
criminology, a member of the $ res~dent's Commission on Obscanity 
and Pornography and Associate Secretary General of the Interna- 
tional Society of Criminology. 

EUIOT L. RICHARDSON. Jfr. Richardson, now Secretary of Health, 
Education, and Welfare, has served as the Attorney General of 
Massachusetts and as United States Attorney for the District of Massa- 
chusetts. Mr. Richardson has also served as Lieutenant Governor of 
Massachusetts. H e  served on bhe Advisory Committee until his ap- 
pointment as Undersecretary of State in early 1969. 

Gus lhm. Mr. ler is Assistant President of the International 
Ladies Garment Wor T% ers Union. He  is the author of the book, "Or- 
ganized Crime in America'? and numerous articles on organized crime 
and the p r o b l p s  of recidivism. 
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