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PREFACE 

This is one of two volumes containin materials used b j  the Na- f tional Commission on Reform of Federa Criminal Laws in drafting 
its Study Draft of n new Federal Criminal Code, yublished on June 
17, 1970. These materials consist of the consultants reports and straff 
memoranda whicli served as a basis for statutory pro\-isions sub- 
niittad to the Commission and its h d r i s o r ~  Committee for discussion, 
tmd, in addition, staff notes vliich deal with issues raised at those dis- 
cussions or considered subsequentl-j. It is tentatively planned that 
n third volume of Working Papers dl be published containing nd- 
ditional riinterials relevant to the Commission's Final Report and, 
possibly, a com ~rehensive index to dl three volumes. I The reader s iould remain alert to the fact that the Study Drnft 
provisions continued to evolve after the point in time when the con- 
sultmts' reports and staif nlernoranda were prepared; and, nccord- 
ingly, the Stucly Draft provisions may on occasion differ markedly 
from the original proposals. Footnotes to the reports and memorandn 
preccded by asterisks call attention to the differences and otherwise 
upchte the material. 

July 1,1970 
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Statement of Emanuel  Celler, Chairman, T h e  House Judiciary 
Committee 

Tllr S:itional Comlnissiol~ 011 Refornl of Federal Criminal Lnws 
J3..ils cstablisl~ecl by ('ongrcss in 1966 to 1ult1ert:lke a complete review 
and to wcomn~end revision of the federal criminal laws. The legis- 
lation establishing the ('ommission (P.1,. 80-801, SO Stat. 1516) 
origilii~ted in the House Judiciary Conlnlittee (H. Rept. 1801). The 
nlen~bersliip of the ('ornniission includes :I bipnrtisan array of Con- 
gressmen. each of whom is also a member of tlie House Judiciary 
Committee : Robert. W. K:&enmeier ( D.-Wis. ) [Chairman of Sub- 
co~nnlittee s(). 3 011 revision of the l:tws], hbner J .  J I i k ~ n  (11.-Ill.) 
a ~ d  Richard H. Pofl (I<.-Vn.) who ~ n s  elected Vice Chairman of the 
Collinlission bj- liis fellow ('olr~mission members. 'The Co~lgress lrrts 
de~ilolistrated its confidence in the Conmission by granting the Com- 
~nisio,n mi additional year within which to complete its report, in- 
cre;kslnp its :~ut.horization for fmlding and :~ppropriating funds for 
its operations to the extent of its anthorizi~tion (P.L. 9139, 93 Stat. 
44). This confidence has been vindicated by tlie Commission's publica- 
tion well in aclrance of its Final Report, and after numerous Commis- 
sion tliscussion meeti~igs, of :I Study Draft of :I new Federal Criniinnl 
Code. 

The ('ommission's \\'orking Papers to date, comprising two rol- 
umes, :ire herewith publislied by the House .JucIiciary Committee. The 
Torking  Papers contain comprehensive reviews of many aspects of 
the present law and detnil tlie legal bases and p o l i c ~  foundations for 
the Study Draft p ro~ i s io~ i s  : ~ n d  for alternative formulations. These 
volunles promise to be iI source of enduring vali~e to the entire Com- 
mittee membership and st:itf in its legisli~tire consideration of the 
Co~~iniission's Final Report. I nm pleased to note that the Commission 
has l)urchasecl copies of the Working Papers for  distribution com- 
mensur:ite n-it11 its estelisivc circnlntion of the Study Drsf t  n~icl that. 
the Superintendent of T)ocnn~e~its has ample copies for  sale. This will 
slilnulnte incisive conlment upon the Study I1r:ift prorisions of w l k h  
the ('ommittee nil1 nltin~:~tely be the beneficiary in insuring our citi- 
zens a comprehensive, ra1ion:il and modern Federal criminal law. 
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COMMENT 

INTERNAL REVENUE 

(TAX) O F F E N S E 8 :  SECTIONS 1401-1409" 
(Duke; October 2, 1969) 

The proposals here reflect an cllhrt, apparentl?- the first, to integrate 
tlie niultitiide of criminal tns 1)rovisions in the In t e rnd  Heycnue codts 
into the Criminal ('ode alid to consider whether the p r i n c ~  ples wlmh 
apply to the. definition :uid g a d i n p  of other Fecleral offenses should 
applr  to tax offenses as well. This same question obtains ~ i t h  respect 
to the statute of limitations: whether the present difference in the 
period for tax evasion :and for  other frnuds upon the goremnent  is 
justiiiecl! Some of the issues arising from tlie draft  here are also 
nspects of the question ~vl~ether  the natnre of t a r  evasion and the diffi- 
culties in its enforcm~~ent arc such that t :~s  otfenses should hare  spe- 
cial treatment. 

a ions It shoulcl be noted t1i:it tlw locus of the draft  is not on ~ < o l  t' 
whero the taxing power h s  been used for purposes other than raising 
money. c.g.. firealms. Atljustliients to these oifenses based on non- 
revenue considerations, e.g., pendties for  traficliing in nontas-paid 
firearms, are made elsewhere, as appropriate. 

1. Ta;c Et.n.sion (Scctio,t, 1401 ) .-The present, tax erasion felony is 
defined in terms of mi l l f~~ l ly  :~ttenipting .;ill :lny manner" to el nde or 
defeat. any t ax  or the payment tlic>wof. Tho drnft reflects the r i e v  that 
this is unnecessarily broad, l)articulnrly for a felony. Under present 
law, for es:unple, oral falsehoocls to investigating :i.gents are regnrdecl 
as felonious in theniselws, rather tlian merely :IS el-ldence of gullty in- 
tent in understating incollie. Section 1401 seeks to identify the feloni- 
ous means of evasioli. Note tlint while tax evasion itself still requires 
tils t o  be owing, e.g., it is not evasion if the would be evader neglected 
to take. an oft'setting. ded~~ction,  falsely reporting income would con- 
stitute an  attempt, b e ~ n g  a, subsCantia1 step. 

One question is whether section 1401 should carq- forward the jn- 
dicially imposed but vague rrynirenient that  it be a substantial under- 
sti~t.ement. Anothcr ques t io~~  is whether various means of tampering 
with administration, which IT-oulcl otherwise be on11 misdemeanors 
under general pro\-isions in the new Cock. should be felonious d i e n  
the intent is to evncle tnses? I t  would only be needed where the re t~ i rn  

So working paper on section 1411 (smuggling) has been prepared. Scc- the 
Study Draft comment for discussio~~ of this section. 

(743) 



mas truthful andebriberr (d so  a felony) mas not involred in corering 
up the failure t o  pay. 

2. .Ifisdemeanor Tnx E13asion.- 1 nsr ct  of the question of sub- 
stantia1it.y of the imclerstatelnent is whet e r  small evasions should be 
classed as rnisdeme~nlors, pnrnlleling the value distinctions made in 
the grading of thefts. The line could Ix drawn at  $100 o r  $50. Present 
practice, which leaves appropriate discriminat ion in treatment of 
minor evasions to ndministi~~tive determinations could be continued. A 
similar question is whether fillere should be any le-ser-inclt~ded offense 
to a charge of felonious erasion, as there will be under our proposal that 
the general false statements offense be a Class A 'misdemeanor when- 
ever the evasion is by a false statement in the return. 9 related ques- 
tion, posed in the comment, is whether huge evasions might be p d e d  
as Class R felonies. (C'f. section 1735 making $100.000 tliefts Class 
B felonies.) 

3. F d u w  to FiI@.-A simificimt i s u e  is whether fnilure to file a 
return at all, eren with int'ent to evade assessn~ent of the tax, ought 
to be R felony. -1ppropriate ~.csolution of the qutastion is more difficult 
than i t  appears on tlie surface. (&e the discussion in  the Consultant's 
Report, infra.) 

4. Dinregard of Oh7?gatio?~ (Section 146%) .-.llthougli one course 
in dealing with offenses wonltl he to Icnve ereryt hing less t h ; ~  a feloqy 
tr, tlie Internal Revenue Code as regulatory offenses. there 1s value III 
keeping the major violations topther ,  and Professor Duke 11ns sought 
to identify the Class A misdemeanors in section 14W. Should the vio- 
lntions defiled be in this category or  only under our r eg~~ la to ry  of- 
fense provision (section 100G) undcr which a knoming violation IS 
only a Class R misdeniennor? 

5. Excise Tazm-A principal area of crime in the tax field is the 
evasion of taxes on liquor because the tax comes roughly to 20 times 
the cost of production and liquor is rel:~tively easy to produce. Section 
1403 is intended to conso1idal.e n number of fragmented but necessary 
regulatory prohibit ions (denling with registration, bonding, permits, 
affising stnmps, etc.) into one offense. Liquor violations are singled out 
for felony treatment. Various presumptions wliicli hare been found to 
be both rntional and necesstlry nre continued in section 1405. Subwc- 
tion (3) will be helpful in determining whether a possessor of sub- 
stantial qu:lntities of liquor is a trafficker. Some suggest tlie amount 
should be eren less than 5 gallons. 

6. User of Nmltax-paid .47cohoZ.-Section 1401 would continue to 
make mere possession of nontns-paid liquor an ofl'ctise, bnt not a fel- 
ony. #Since it punishes the user. its purpose is to deal with him as  
with R receirer of stolen goods, whoni he resembles, in order t o  deter 
violations by eliminating the market. 

1. Introdtrctim.-.Is the principal source of the nation's revenue, the 
self-assessment system of income taxation is tlie nid ~itn.1 concern 
of bhe criminal tax yanctions. The fyplcal target of a cri~ninal tax 
prosec~ition is a person who has ~ ~ i l l f u l l g  filed a false income tax 
return. 

There are, however, numerous other exact.ions by the Federal GOT- 



ern~iicnt wliiali rely on self -as~;ssnient, e.g., tllc estate and gift  tases, 
or  \vl~ic.ll i11-c. enforced by the Internal Re\-enue Ser\ice. o r  the crinz- 
inn1 s:i~wtio~l for wliicli is cont:~inetl in Titlt. 26. Soinr of tlicsc ex:m 
tions (.:in f i ~ i r l j  11e r c p r d e d  as rewlnic measures i ~ l d  otlieis :IS l>ro- 
Iiibitive ex;~rt io~is  clcsignerl t o  prorida Feclernl jurisdiction o r  to  jus- 
tify I'eder:~l i~ivmtigatmn or  enforcelllent. .\s a consecp~e~~ce, l'it.le 
cont i~i~rs  :L I~oclgepodgc of orerl:~pping o r  obsolete ~rovisions, the nlcan- I inF and I I I I ~ I ~ S C  of sollie of wlii~'I1 :m virty!ly o rp t t en .  

1 ' 1 1 ~  ~xov i s io~ i s  of this tlr;ift are largely ll~illted to  criminal sanctions 
wliich :ire tlesipied ant1 iidniinistered to assure colnpli:~ncc wit11 t licl 
xel f-:issess~ncnt of I-ex-enue taxes. 

Tlir tlrnft : ~ t t c ~ n p t s  to  isolate and cletiiie serious misconduct which 
is 1)eculiar to  the arlministratioi~ of the revcnue 111~s and :iims : ~ t  
climinnting overlal~ping, unnccessqry provisions and corre1:lting 
wli:~t is left with other sertioiis of the propowd Code. 

2. 7'tr.c Eumion.: I'renm t Lcrrr.-The key criminal provision 1111cl~r 
existing I:IW is 26 1T.S.('. 7201. \vhich subjects to  :i ~iiaxi~li~lli l  of  
5 years in prison nncl n liiw of S10,000: "-I119 person \\-llo willfully 
ntte~iipts in :uiy I I I ~ ~ I I ~ ~  to  cv:idc o r  clefeat any t:ls imposed by [Title 
'261 or the pnyment thereof . . ." 

'l'lie typic:~l otfcnder prosecuted mcler section 7201 is a person 
\vho lias willfully filed a false income tax return \v!licli grrntlg 1111dcr- 
statrs his t asa l le  income :uid his tax clue. Such iuisconduct is pl:ii!~ly 
the gr:ivest of tlirents to  the re\-cnue. -1s tlle language of sectmi 
C 
r 401 suggests, however, :In :~tteiiipt to evntle taxes c:~n he nccomplisli~d 
in w:tys o t l i c ~  tll:iu fil i~ip false. tax returns. -4ccortling to  t l ~ c  Sriprc~i~c 
('ourqt , the c l h e  may 1)c cwinn~iltccl by : 

Tireping n double set of books, making false entries or 
:tlterntions, or f:~lscl inwires or clocume~its. destrurtio~i of 
books or  records, concrnlment of assets or  covering up  sources 
of income, handling of one's affairs to uvoitl iliaking tlie 
records usual iri transact ions of the kind, :md iiliy conduct. 
the likely effect of wliicll 1vo111tl be t o  niislead o r  co~iceiil. 

1)espite the broad I i lnpage of the statute, :11id t l i ~  l ibe~xl  court 
i~~terpretaiioiis placed upon it, however, there nre virtually only three 
kinds of conduct with respect to  income tnxes \vliicli I1:ivc given rise 
to prosecutions under section 7.301. other thnn tlic filing of false 
1Pt 11r11s : 

( a )  Telling lie3 fo a77 I?! t e m d  Revenw nge17f.-Lying to ill1 Tntrr- 
nal I'\evenur agent has occnsion:1lly been asserted as  :I separ;lte :lttcmpt 
under section 7201 against a t n s p n y r  whose prosemtion for filing n 
false return is Ixirred by tlle statute of limitations, o r  as a sepnmte 
count in :I ~iiultiple count inclictnient which also alleges a false rrt111.11. 

(b )  Concedmmt of n.rsetn.-Surcewfiil prosecutions li:~ve also I~een 
had i~painst, ttnxpiiyers who, af ter  being convicted of filing fillse tils 

returns, persist in their efforts to nvoid paying their t a w s  arid eIigiIgC 
in conclurt rlesipied t o  keep the government :uid its po\ver of levy 
: ~ n d  seizure a W:I y from subst ant ial assets. 

(c)  E111 hezz?enwn t . ~  b!/ f0.7. ~ '0~1118~~~~~l?~f.~.-.~ crooked l:~\vyer o r  t R S  

:iccount:~nt ~n:tkes out :I tits return for i~ client, :~ccepts from the clicnt 

' Spies v. United States, 317 U.S. 492,499 (1%). 



tlie money with whirl1 to pay the taxes. and then absconds with the 
money. The government's eft'orts to coririct siicli p e m n s  under Fec- 
tion 7201 have had only limited success: sonic courts h a w  held that 
section 7.201 is inapplicable to such conduct. 

The reasons why prosecutions nnder section 7201 for misconduct 
other than filing n fnlse tax return are rare shoiild be plain. One who 
is bent on cheating the pvelament cnn hardly h o p  to succeed with- 
out filing a false t a s  rctnrn. The taslxlyer wlio would chonsr instead 
to file n correct ret111.n and tlien try to defeat collection of the taxes 
1vhic11 he admitted owing is a 1diollg hvpothetical figure. 

3. Ba8ic -4nriRary Prolehiom nnd Le.wer Ofenees: Present Law. 
(a)  Fn7~e s t n t ~ t n ~ n t ~ . - I B  IT.S.C. ($1001, the genernl fnlse state- 

ment provision. is freqi~ently invoked in tns cases. Specific falsc 
stntemcnts prorisiorls, however. include 26 1T.S.C. 8 '7.334. which makes 
a misdemeanor of proriding a false statement of tases withheld to 
rmplogees: section 7205, ~\-\-hlch defines as n misdemeanor the execu- 
tion by an eniplopce of a false erren~ption certificnte; and section 7207, 
which ninkcs a miscl~n~ennor tlie filing or sillm~ission of any falsc re- 
t w n  or document. 

Felonr treatment is proricled for one who signs nny retilrn or docu- 
ment which states that it is made under pcn;iltics of perjury (as tax 
returns normally do) in section 7.406(1). This section is u s f u l  against 
persons who file false returns wliieh do not mdcrstate tax obligations, 
and persons who file fictitious returns for the purposes of fmudfilently 
indiicing payments of refunds. 

Aiding in the preparation or presentation of a false documc~it, is 
also n felony, whctlior or not tlie person aided was aware of the falsity. 
26 U.S.C. $ 7206(2) .  This section is chiefly employed against dishonest 
t:is return preDarers and persons, who, for 11 fee, cash winning race 
trnck tickets of others and thereby induce the ~ncetrack innocently to 
mnko a false information return with respect to the xriruiings. 

(b) 0m.i.pnim.-It is a felony willfully to fail to collect. nccount for 
nnd pay over a tns (26 T1.S.C. Ej 720.2) and n misdemeanor willfi~lly to 
fail to: file a return, lteep required records, supply information, or 
pay tau (26 l7.S.C. 8 7203) : proride :t stntmlent of tams n~ithhelil to 
amployees (26 U.S.C. 8 720.2) ; provide inform:ttion to  an employer 
relntive to withholding (26 1T.S.C. a 7205) ; collect. account for, and 
pay tax after formal notice of previous fnili~re (26 l3.S.C. 8 7215). 

(c) 0ffenae.s re7nted to dpecific t4xe.v.-Virtually every t a s  imposed 
under the Code has its own set of criminal provisions. duplicative in 
part of the provisions nwntioned above. Them is, for example, a sep- 
arate felony prorided for attempts to evade tns on cotton futures, 
section 7233, a felony for false ~mcknAng or  branding of oleoninrp- 
rine, section 7234, and nnother for selling white phosphoro~ls matdies 
without a tax stamp, section 7239. 

Tho basic scheme with respect to distilled l iquars-which is similar 
to the schemes applicable to other taxes--is to impose an occupational 
tax on the manufwtilm of the product. another on certain dealers 
therein. and another on the prodnct itmlf, or tlie sale thereof. then to 
declsm violntions of nny of tlw replations imposed pumaant to the 
taxing provisionsa crime. As will be esplninrd hereafter. i t  is probnble 
that some of theso pmvisians are necessary: that reliance ilpon sanc- 
tions for violations of t a s  ~.etnrn reqnirements will not suffice. 

4. Tax E~va&on.; Draft Section 1401.-Tho proposal departs from 



esisting l a v  by specifying with particularitp the conduct which con- 
stitutcs tax evasion, and by l in~i t ing  it to that. kind of ronduct \vllich 
has uc-trinlly bccn found to tli~.c~:lten tlie reren~~c." S~l~bfjection (:I) 
proscribes fili~lg :x false tax r-rt I I IVI  : s ~ ~ l ~ s c c t  ion (I,) : co~icc:~ln~eiit of ;is- 
sets: : ~ n d  subsection (c),  failing to pny over t n s  monies previonsly 
received. I q i n g  to  :m Internal Ikvenue agent will not br nn offense 
1111tlrr 'this wdion.  Rntlior, si11c.c. lips to Internal l i e~*cl~ue  ngents :llr 
not significantl~ diff'rrrnt f r o n ~  lies to the F.13.1.. siicli ~nisconduct is 
trlegxtcd t o  tlic definitions a~ i t l  1)en:dties proposed in the draf t  on false 
state~nents (section 1352). 

I\'wpin,o f;~l;c books :u~cl g(wtwdly i~ctillg suspiciously will 11ot be 
oflenses under section 1401. I f  :I t :~spnyer files a correct tax return : i d  

n~alres no c:~lculated eifort to  i i~oi t l  collect ion of t hc t:~ses reported by 
him t o  be clue : ~ n d  owing, his iiliosyncntir Imokkccping sllould not be n 
frloiiy.3 I f  lw fiks :L f:~'lse ret111.11 :111tl tlwn goes i1110ut concealing his 
assets or prep;lring f:~lse h l i s ,  11;s conduct is part of an overall 
schenw and the conceallilcnts itntl subtcrfi~ges are not sepntxte offenses. 
Elimination of the long list o f  suspicio~ls conduct as sepirate acts of 
tau ev:ision rnc11dy deprives tlw gorerlilrlent of tlie 1711-eI4- exercised 
opportuniq to ~nult iply counts nlitl sentences for  what is essentially a 
siqrla offen..  

I t  is possible, of course, to  cwnjure up  fraudulent scliwnes which 
do not i~ivolvr fr~lse t a s  rrtul.~is, c w ~ c e : ~ l l ~ ~ r n t  of assets, o r  false state- 
ments to Internal Revenue :~g,rc~~ts. -1 t : i s p y r ,  for  es:mple, could 
file :I correct t i i s  return, w i t h u t  nccomp:~nying pnymel~t. and then 
nmtnge to  stc:il the return fro111 the tiles of tlir Sen-ire, o r  to bribe 
an  :1ge11t to  f:~lsify t l ~ e  f lcs or  t l ~ r  con~l)uter c:~~.tls. I n  the f i~pt  rilse, 
hen-ever, he would be guilty of' t l~c~ft  and probably physical olstruc- 
tion of gove r r i~~~en t  function. (See  draft section 1:301.) I n  the latter, 
lie nfould be guilty of I)rilwry ( c h f t  section 1:181) ant1 conspir:lcy 
(draf t  sectio~l 1004). I II:IIV Iwcn 1111a1)lc to  c.onceive of n schc l~~o 
which would not constitute :I felony of some sort. Aioreorer, tlie 
sche~nes which 1nig11t Iw imagined would not s c w i  uniquely rel:~ted 
to tho revenuc 1:lws hut woultl involve :I t11rc:it to the integrity of 
goto\?crn~nent olwr;ltions :IS to  \vl~icli t :~x el-asion \ws  :11most ii:c~de~it:~l. 

Section 1401 (d)  is  included, horrevcr, in the event it is tliougl~t 
t1csir;ible to ilidttdc :I specific p~.orision against such co~iduct, even 
tl~ougli it is prohibited nntler Illore genernl provisions. Sertion 1-k01 
(d )  nl:tkes n l 'c lon~ of ally pl~ysici~l clestruct~on, ~ilutilation, or  altcv- 
ntiou of g o v e r ~ ~ n ~ e n t  property. if d m c  wit11 intent to evade tax. I t  
is npplic:~ble w l~e t l~e r  tlw t:lsp:~yw does it d i ~ r c t l y  o r  indirectly. 
tlirough an :igcnt or  1)y corr~ll)t  influence. 

Tlw draft illso c1cp:wts froill t~sikt i~ig law in clilniixiting the con- 
cept of '.nttcrnpt" froni the proscribed offense. Section 7.201 is anom- 
alous in that it defines as  :L crime :in :ittempt to evatlc and tlilis 

" T h  draft also departs from prwwit law i n  remoring the liniitntion of wc- 
tiori 7201 t o  attempt to  evade any  tax imposed by Title 26. Tlie draft applies 
to ernsiori of nny tn s ,  as 1)rondly clrlir~ed i n  dr:~ft section l&B(d). 

*Study Draft section 1401 specificv the prohibited conduct, n s  tloes the con- 
sultant's propowl, hut  unlikp tlir ~tro~o.wl, it also contnins n general clnnse. 
w1tsrc.t ion ( f ) ,  which proviclrs : 

( f )  he otherwiw attempts in any matter to erade or defeat nny inceme. 
estate or gift tax. 

Rrn~nrcl i  h n s  not rliscloscd :I si~igle prowention under section 7201 for nl:liri- 
hining false or iricomplete iriro~uc ti is  records. 



nrgunbly Ienres no room for application of the general principles 
of :ittern 3t. The present drnft, in clctining specific con t l~~r t  :IS tlic 
oosipleteh crime, is ronsistait with the overall design of the pro- 
posed new Code ,wcl leares room for  the npplictition of ge1ier:il 
roncc ~ t s  of ntteinpt provided in chapter 10. \ Vnc er  the decisions interpreting section 7201, for example, a pre- 
requisite to conviction is the existence of R tax deficiency.' Thus, if 
the defendant understated his gross income by $.2O,OOC), but. ~)roduces 
evidence at  trial that Ile forgot to take. a $20,000 deduction, his evi- 
drnco is inconsistent wit11 guilt--even though he p l n i n l ~  thought he 
wns cheating when lie p r ~ p a r e d  ancl filed liis return. L~kewise, if he 
filed a false return but comes up  with nn omitted tau carryforwsrd 
frorn previous Sears, he is innocent.5 Ender the roposal,* he will 
not be guilty of tax et-nsion-because his retuni c i' oes not "snbston- 
tially understate the tax due or owing"-but lie would be guilty un- 
der the geiicral attempt statute if the jury finds that his conduct 
constituted .'a substantial step tovard conlmission of tlir offe~ise" 
(8ee draft section 1001). Indeed, the general attempt provision ~\-ould 
seem to be perfectly apL6 

I t  \voultl also seein possible to prosecute for  an ; i t tm~p t  11nt1c.r draft 
~cct~ioli I001 :i taxpayer who files a false estimated tax ret l~rn (I\-liicli 
is excluclecl from the definition of "tax return" for purposes of this 
proup of ofl'enses by draft section 1409(e) ) ** if the pur~mse, of such 
false filing was to cwde  tax and the conduct \\-as "a suhst:intial 
step . . . ." Of course, if the taspayer abandoned liis scheme h f o r e  
filing t l ~ c  f d s e  yenr-e~itl return, lie could probably 1.~1: on the defense 
of renancintion provided in section 1001, ancl the only rclnetly against 
him wonld bc ~nider  the general false statcrnents provision. 

Sul~section (:1) does riot otlier\\-ise srbstaiitinllg depart from csist- 
ing In\\-. \\%ilc not employing the word "\~illfully," the drnft, in re- 

'See Sunsone v. United Stales. 360 V.S. ,343,351 (1965) : L o r n  v. United States, 
.li5 1':s. &39, 381 (19%). 

'Sea TPflli?~~Itam r. U?titcd State.% 283 F. 2d 253. (5th Cir.). cwt. denied. 
368 UJS. m (1961). 
*The proposnl referred to  in  the test contained the following in lieu of snb- 

section ( a )  of Study Dmft  section 1401 : "With intent to ernde osseasnient of nny 
tax. he executes, niailq Ales o r  delirers a tax return which [s~bstnntially] under- 
states the tax due or owing;" Subsection (n)  of Stndy Dmft  section 1401 states: 
"with intent to evade any tax, he files. or causes the filing of. a tns  return or 
information return which is false a s  to  a material matter;" 1-ndcr the Stndp 
Drnft. the defendant wonld be guilty of tnx erasion because his return was filwl 
with the intent to evade t a r  and the d s t e n c e  of a tas deficiency is  not an e s e n -  
tin1 element. If his plan to  filea fnlse tax return did not reach fnrition he could be 
guilty under the general attempt provision (draft section 1001) if his c o n d ~ ~ c t  
cxmstitnted "n substantinl step t o ~ a r d s  the commission of the offense." For  fur- 
ther discussion, rcc the appendix. 
' rnt ler  present law. n person described in the examples above coulcl be prose- 

cuted under 16 U.S.C. j i200(1). which makes n 3 yenr felony of s~~l~scr ib ing  to 
n dncun~ent which contnins a declaration that  i t  is made under ~wnnlties of 
perjury (which n t a r  r e h ~ r n  does contain) which the subscriber does not believe 
to be true in every n~nteriat matter. Under this drnft. section 7208(1) would 
SPPIII unnecessnry. 

**Note thnt the r*ons~~ltnnt's proposal set forth in the irnmediatelp preceding 
astcriskecl note did not cover information returns and under that proposal tlir 
con~tncwts would be npplicnble to both information and estin~atpcl t a s  returns. 
Study Dmft  section 1109(e) includcs information returns, but does not include 
estimated t n s  retnrna 



quiring "intent to r\-a&'? docs not alter tlic wens rra of tax evasion. 
I'nder section 7101, tlie defentl:t~it intist k ~ i o \ ~ .  at the t h e  lie engages 
in the proscribed contlrlct (lieiv. w m ~ t i o n .  rnailing, filing o r  delivering 
llis rc2turn); * tll:lte his return is fnlse, i.e., that it understittes his lilx 
ol)lipations, :lnd lie nlust intrntl thereby t o  e v d e  his obligations. That  
is what is ~neant  by "intent to cwltle" ul tlic draft. 

Section 140l(a)** includes blie ~ o r d  "sul~t:ultiallr:' in bmckets. 
r .  1 he issuc tlius flaggvtl is i~+llc+llvr. it is :il)pivprintr to codify n requirc- 
~iieill 11-liicli tlw C O I I I ~ ~ S  have :I] wndy ~.iwtl into stkction 7201, nan-rely 
l h t  no Ollr can be guilty of t i t s  erlsioll who did not understate his 
t:rx obligations ~'sn1)st:lntially." The \\v)rd is provisionally excluded 
from the pr01msaI Iio~ve\-er, Lccxuse its inclnsion may be ~nisleading. 
.\rpuabIy, the only f w c t i o ~ i  o f  the so-c~~lletl  substantiality rcqnire- 
merit is as proof of intent to (~vnde. A clrficie~icy "insubstantial" in 
one coiltext will be s~~l)st:inti:ll in anotlicr." 
Conced~nen t of cl.v.setx cr f tet* n.vxe.w~w~r t.-Prosecn tions u~icler sec- 
tion 7201 for conce;iln~ent of :~ssels arc infrequent, since co~icealment 
will I P  1nercl~- part of :1 1)lnll \vl~icli incl~tlcs the filing of a f:~lsc return 
:incl prosecutmn for  tlie latter offense is snlficient. Occasionallv, how- 
ever. :, t;lxp:~jer will i tchi t  that a return was fnlse, o r  will be con- 
\.ictccl of tax ernsiou by filing :I false return. then will continue in his 
ctforts to ~)~.cvent  tlic governlncnt from ro l lec t i~~g the taxes \vhic11 he 
trircl to cv:~tIe via tlic false return. He may transfer assets to friends, 
rel:~ti\-es, or  diunnly corporntions. hide tllcm in safe deposit boxes or  
in f o r e i p  1):inks. Typically, lie will tell R nt in ibr  of lies in tlie process, 
c~acll of \vliicli, if mil& to nil  111ternal 1 h w m e  agent. is a separate at- 
tempt m d e r  scctio~i iBOl . ln  

There is little room to cloubt that :t crimin:ll snnction should be ap- 
plicable to such concl~~ct. On tlick other Iinncl. existing law is unrealistic 
in making crerg step in the process of one integrated operation a sop- 

'Defining the c.rinw ns th r  rsc.c.ution, niiiiling, filing o r  delivering of the 
return is des iy~ed  to avoid renut& lwoblcms. The taspnychr typically will, and 
typimlly should, be ~)rosenutccl wlwre he resides or, in on>- event, where the 
return wna prepared. The  pro~~osiil is designed to permit this. 

*Note tluat Study Draft .seeti011 I401(n) elilninntcs "eswr~tion, mailing . . . or 
tleliveri~~g." ant1 "lrepnrir~g snhsc~ril~ing or mniling." Inclusion of such conduct 
:IS part of the dehlition of the c.o~i~pleted offw~sr would uirlke an 0ffen.w of n m c  
~welwmtion of a norifil~xl returli with intent to evade taser. Despite tlie position 
that n return is not n "rc4urr1" rmtil tiled the inore direct nppmach which aroids 
c-lose questions of c-nnstruction would be to  i ~ u ~ e n d  esisting law with respect to 
wnuc of offensr.; ~ P ~ I I I I .  tvmtinwtl 01- C~)IIIP~C~~PCI in more than one district, hy 
nclding th r  following to subsectiu~~ ( a )  of 1X 1'S.C. g 3237 : 

An offrnse under swtion 1401 (:I) of Title 18. m y  Iw i n q u i r ~ d  of and 
prmru.ute11 in any district in wl~ich the retr~rn \\'as prepared, snbscribed. 
n~liileci or tiled. or in which tllt~ prqmratior~ or filing thereof was caused 
or aicletl, with tht. c.ulpnl)ilit) sperificd in section 1401(n). 

**RecV the  c~onsultant's proposal, 11ott1 *, p. 748, srcpt-(1. 
' scc  C'anccclay v. Z't~itcd Staten. ::X. F. 2 1  h49. S 1  (8th Cir. 19GG) ; United 

Statex r. .\'rotc~n. 236 F.31 576, .it% (2d Cir. 19.5G). ccrl. denied, 3.53 1-.S. 912 
( l!ki7). 

Nec dcrnko v. C'nitcrl Stutcx, 241 E'.M 156 (8th Cir. 19GO). ree'd on other 
~rottndn, 3 M  Iv.S. 716 ( l!Kl ). 

"'Nce f'oltcbt~ r. r f ~ i f c d  Statcs, 2!)7 F.2d ifX (9th Cir.). cert. doried, 3GJ 1J.S. 
h G  (IN:! ) : 1'1titcd Sttrtcn v. t'riglattcl. 37G F.31 (7th Cir. 1967). 



mate attempt to evnde. Section 1401 (b) * nttempts to  resolve the proll- 
lem by mnking concealment of assets 11 felony, but only after assess- 
nlent.ll The theory reflectecl in the proposal is thnt until nssessment is 
~nacle, n~iy  concenhent of assets is dircctcd :it evncling nssc.ssment, i .~ . .  
preventing discovery of the fnlseuess of the retorn. But when the as- 
sessment occurs. the deficiency has presumably been discovered. and 
subsequent concealments are aimed at preventing collection mthrr 
than asse~snlent .~~ 

Even as linlited, section l-I-Ol(b) contains trouble.son~e vnqeness. 
What of the t q n y c r  who files ncorrect return but does not make fill1 
p?yment and who subse<luently concenls assets from a greedy es- 
w f e ?  His primary motire is not to cheat the government, but conceal- 
nleiit, of his assets tends to prevent. t l~e government from executing a 
lieu. Ant1 what of the taxpaycr who does not, trust. banks, keeps all his 
money uncler his mattress in cash! Is he guilty of tax evasion if he 
files n correct return unaccompanied by full payment and thereafter 
stashes some cash? \JThat if he stashes no new cash but keeps the tin 
bos under the mnttwss? Present case lnw is not clear 011 these ues- 
tions, :~nd subsection (b) does not add any substantial light. Per la s 
:mswers to these questions cannot. be nrticulnted without risking t le 
possibility that a nefi~rious scheme might go unpunished. 

r 
Failrwe fo pay ow18.-Prcwit law defines as n felony the willful 
failure of one who is required to collect, nccount for or  pity orer Title 
26 taxes, to collect, :lccount for, or pny orer snme. 26 l7.S.C. $ 72002. 
Draft .section 1401 (c) preserves felony status for one who collects but, 
\\-it11 intent to evade pa~ment ,  fails to account, for and pny over such 
fnscs. Knowing fnilnres to collect arc relegntecl to misdemr:inor status 
nnder drnft section 1403. 

Willful failures to collect or rrithliold taxes do not seem to be ap- 
propriate conduct for felony treatment. Ciril pennlties are adequate 
in most cases.13 Where they are not, rnisdenlennor treatment is surely 
enough. The failure to collect n tax lnclrs the stro~ip element of acquisi- 
tire or fralidulent intent which accompanies tax erasion nnd justifies 
felony treatment. nnd there have been virtndly no prnsecutions of 
employers for failure to withhold income tax or of husiness-nen for 
failure to collect excise taxes under present law. 

One who collects but keeps taxes is in n different category. His con- 
duct resen~bles embezzlement and threatens the in tepr ie  of the s-rstem. 
If his failure to p a j  01-er is intentional and acquisitive rather than 

*Study Draft section 1401(b) replaces the proposnl'a reliance on "ns.-qment" 
with "intent to evade payment of any tax which is due." See the appendix, 
infra. The proposal stnted : 

With intent to  evnde payment of any tax which llns been assessed, he se- 
cretes or conceals nssets. 

The Study Draft nlso xubstitutcs "remorcs" for 64sccretcw". See tlw appendix. 
infra. 

"Assessment is the recording of liability for the tnr. The Secrctnq of the 
Treasoq  determines thc mechanics and modes of assessments rin regnlntion. 
See !26 1T.S.C. 5 5  6101-6203. The t n s p y ~ e r  is supposed to receire notice of an 
nssessrucnt (other than Par t m ~ s  clue as  shown on the return) within 60 days 
after the assessment. 20 lJ.S.C. 5 G303. 

''As enrlier noted, false stntements in the conrse of  concealment^ will be cor- 
ered by the genernl fnlse statement (drnft .section 1352). 

Anpone required I)$ Title 96 to collect :I t a r  who fails to  d o  so is subject to a 
civil penalty equal to the t n s  he should hare c~llected. 26 I-.S.C. $ 6672 



:iccidental. clue to  ne~lipence, or  the result. of financial disaster. then, of 
course, he ~ o u l d  be guilty undrr this section.14 

'I'll(+ draft \voultl also clarify pi'esent 1:lrr in milking ,z felon of m y -  
one \din i~ceives nioneg f r o n ~  iiilotlwr with tho understancling t1i:tt it 
will I N  paid over to the 'I'rtwsriry and tlwu pennme~i t ly  pockets it. 
P r o ~ w ~ ~ t i o n s  of tiis consult:t~~ts who ncce1)tcd money from clients ~vith 
the repr~sent i~ t io~i  that it. \ro~il(l be paid over and then kept the inoney 
h v e  been unsuwcssful in tlw Seventh ilntl Sint l i  Circuits, where ~t 
lins Iwcn held tliilt. such cont111c.t is not all ilttempt to eviicle tnses untler 
section i W l  I~ec:lusc. there wi~s  no atfirn~t~tivr act of deception directed 
i ~ t  tlw goverllmrl~t, and the wrongdoer wis neither erncling his t : t s~s  
nor i~ssisting his cl ient's ev:lsioli.'" 

Pliiinly. sue-li conduct is nloir than ;I simple embezzlement and is 
:I thrtant to the IJctleral t:tsiiig system. S o  irason. apart finm statutor;r 
I:tcuni~e, nppet11-s why it s l~oi~lt l  not. be rcyprded as it Feclernl felony. 
,Il'illj~rl fniluw t o  file tn,r t lo/r i~~rts  (r lmft  ~ection. I 4 0 1  (e)).-Vntlcr 
present Inn-. \villful failure to file :I t:ts return is i~ nlisc1cme:unor only.lc 
Misdtwieanor st:itus is prese~.vrd in this draft. Mo\vcver. numerous 
obsewe~s  re,q;irtl :is anom:tloiis and indefensible the fact that. filing t~ 

fnlso return 1s :L felony l ~ t .  filing no retlirn at  a11 is :L l e se r  offense, 
ere11 i f  the purpose of not lilinq is per~n;~nently to evade :ill tascs. 
. I cco~d inp l~ ,  an altc~watire p~~ovision, section 1401 (c) , making nonfil- 
ing :L felony, is included in the clr:tft. 
-1 recent stiirly. using data sulq~liecl by the TRS, estimates tha t  them 

are 5.000 vdl fu l  ~ionfilinp cnscs per year which n-oultl Ijo appropriate 
for c*rimin:ll s:liic.tion. While this is not :in insignific;tnt, number, it is 
cl\v;~rfed by the 1luii11,ers-possil,ly in tltc millions--of \villfiilly hlsi-  
fied returns. Tlicrc. is good rcaiison to assiunr. moreovclr, tha t  nonfiling 
is r:ipidl- diminishing. Sew tlittn procesing tecluliques, computerized 
cross-checking of inforntatio~~, t:tspityer identification numbers and 
other new cleviws hare ni:ttlch it iric.re;lsi~igl~ difficult for nollfiling to  
go nntlrtected. hloreover, to(l:~y's tppic:tl citizen hiis gro\vn u p  \vith 
the inconle tas. II:~\-ing filed Ills first rc~turn as  :I t c~nager ,  t o  get a 
refund of tnses withheld. 01ic.c having filed il return, it is difticult to 
stop. Most citizens d o  miplit IN tempted to  cheat would not even 
consider nonfiling. 

Tlir main tlrgun~ent for  clrvatinp f i i i l~~re  to file to felony stntus 
is tlmt while most   ton filings :IIY nonc+i.in~i~ial. some are  :1s ~ q r e l ~ o n -  
siblc :IS the most glaring false. filing cilscs :md ouglit to  be penalized 
ncc~)rclin@y. Though there :11-e. nnmerous esplanations for  lapses in 
fililig wh1~11 are inconsi~tent with rrintili:tl intent, if srich espla~iations 
are entirely nbsei~t why slioultl the miwrrwnt be tre:~tcd gingerly? 
.i 1111ssi11le :inswc~r mipl~t  Iw 1 I1;tt the co~ltlrlci itself is equi\-owl. Non- 

filing does not itsrlf corrobor:~tc. or  supply 11roof of mcns rea, wlicbrcw 
falsc- filing is an :~fiirnlati\-e :I(+ which is evidence of i1 resolute purpose 
to rv:ttlc taxes. 13y rnnking wil lf~d nonfiling ti felon?, tlic risk is p e i ~ t e r  
than in the fnlsr fil inp case t l ~ i ~ t  innocent taxpayers will be brilndcd 
c r i ~ ~ ~ i ~ i : ~ l s .  

" Ihplo~ers withl~olcling incolnc. t :~s n n d  n.tnilers collecting excise tax :Ire 
not I I I I ~ ~  :I eener:rl t l l~ty to zegrcw~tc. rnch f1111cls from the  moment of collection. 

1-aitrcZ States v. Jlrslterl:i, 24 F.ld 515, 317 (7th Cir. 1961) ; Edtcarda r. 
rnitctl States. 355 F.91 hO2, SGi (9th Cir. 1907): 

3; U.S.C. 8 7'203 ; SpCccr r. Uttited States, 31, U.S. 192,493 (1943). 



Yet false &g is also equivocal conduct. For every t as  evader who 
knowingly files a fnlse return, there nre dozens whose returns art. 
inaccurate for innocent reasons. Intent to evnde is provecl in falsc 
filing cnscs by all the surronndin circun~stances, not by the mere 
fnlseness of the retnrn, and i t  could e clstnblished in nonfiling cases in 
the same nianner. 

fb 
Still. there does seem to be merit in the argument. Furthermore, it is 

questionnble that even a significant frnction of nonfilers should be 
e uatcd with false filers. A ltlrqyer or bnsinrssrnnn who sudclenly stops 
hying his tax retlirns is prohbly sick. He may well have intended to 
avoid paying taxes. but he cliose a method which is so l~nlikely to 
succeed as to snggcst serious psychological problems. His intent is 
simply different fro111 that of the careful, delibcrntc crook who falsifies 
books. hides assets nnd files false returns. 

It would seem likely. in any erent, that the mens rea necessary to 
justify felony trentment could seldom be established in nonfiling cnses 
  her ens n broader defiition. npproprinte for n misdemennor, wonld 
frequently corer the nonfiling case. Thus, if tlie choice is regarded ns 
between n felony or a misdemeanor for nonfiling (rather thnn orer- 
lapping offenses)," the latter sanction would be a more realistic, rinble 
deterrent t h m  the former. 

If  nonfiling is to he made 11 felony, then the felony should probably 
be restricted to nonfiling of income tns returns." Tlle duty to file other 
types of tax returns is not well enongli known to justify criminal 
punishment for failures to file. Reliable proof that the tnspnyer linen- 
of his duty to file would seldonl be available. 

6. 0 t h ~  Possible Reforms Xot Inchuled in ~S'ection 1bOl. 
(a)  Clms B felon? f& huge e~-a-Gons.--4ttempts to evade liundreds 

of t.hon.snni1s of do1 r' nrs viorth of income taxes hnve been iincorered in 
t,ha past ; that similar attempts will be made in the future continues to 
be a renlistic possibilit,y. Should such high bracket, estravagnnt e n d -  
em-many of whom are connectd with organized crime-be treated 
ns Class C felons or should n higher grade of offense be defined? At- 
tempts to evade in excess of $10,000 or $25,000 might well be treated 
niore severely.18 

I f  such n grading scheme w r e  promulgated, the prosecution would 
presnmnbly be required to prove that the intent to evade applied to the 
total amount, Le., if the Class B level was $10,000, the prosecution 
would make out s cnse only if i t  proved that tlie defendant h e w  he 
had a deficiency of $10,000 or  more. It would not suffice to show (i) that 
110 filed n false return vihich Ilo knew to contain soine deficiencies and 
(ii) he hnd a tax deficiency of in excess of $10,000. Mens reA would 
therefore be more difficult to  establish than for the basic offense. T h e  
occasions in which the penalty could be successfully invoked would be 
infrequent. The mnin f~inction of the pwinltg would probably he to help 
pmdnce guilty pleas to the Clnss Coffense. 

*Treasury nnd Justice Department officials. in related contests, hnve opposed 
such an nppronch, as  indicated. fnfro.  

*!!?he consoltnnt's proposal was limited to intent to evade income taxes: 
(c) with intent to evade asscnsment of income tax. he Imowingly fails 

to file an income tar return. 
Study Draft sectiou 1401(e) corers intent to evade nny tax by failing to file 

income, estate or gift tax returns. 6ee the appendix, infra.  
= A  similar issue is raised in the comment on theft offenses 



-\rguabIy, such a sche~nc wo~ild tend to undernline the deterrent 
f&rc of the basic saliction in t1i:it the pwsence of the higher gmde of- 
fense \\-ould s~ igps t .  that tlie lesser offense w s  not. very serious. If 
such \\-ere the (Ionsequence of tile graclil!g sclieme, it \vould clearly be 
u~~i l rs i~xble  fro111 :i revcn~w st:~~itlpoiiit. s~lice the f r i l ~ d s  which tdcc the 
1;~rgest tnll on tlw fisc are tlre s~iraller h i t  far more ni i rnemi~ rariety. 
Only ;I small fraction of t a s p y e r s  hare large enough incomes to make 
liugo ewsions possible. 

I t  is nnreallstic,  nor-eorer, to awlme tlint hi a typical tax r mse- cution the maxini~iln penalticls :ire those l)roviclccl for ('lass C fe onies. 
I n  tlrcr girat bulk of t a s  ev:tsion cn*s, tlie defendant l i n s  not merely 
stixyc(1 from the straight :ml Iinrrow in one ~ e s r  but lias been cheating 
for wvrml Fears. .In inresiigntion n-hich produces proof of erasion 
i l l  one year will often establisl~ :I pattern of evasion orer three or four 
\ears. If convicted, the t ~ ~ s p a y c r  will be sul~jected to con~cut ive  scn- 
~ e u c ~ s ,  if appropl-iiite. Prison t r ~ m s  of 15 ycws have twcasion:illy been 
imposed luicler section 7201. 1 I' a longer term is tliought appropri:lte 
its justification nii~st be found oiitsicle the basic objective of criliiil~nl 
t a s  s : i l i c t ion~~) lrve i~ t io~ i  of tax evasion by general deterrence. 

It is also a nnstake to assunicl that those who attempt to evade $1,00C) 
in t:~ses are t~uatccl iclentic:~lly, ~lrlrler pmsent 1:1w or the draft, with 
those who che:it on larger SIIHIS. Sewre civil fraud siilictions are rou- 
tinely iniposecl upon e~sons  convicterl of tax emsion. The civil pen- 
alty is 50 percent of t I' le total tleficiency if ":my part" of the deficients 
\\-as due to fraud. 26 1-S.C. $ 8653(b). This is in atldition, of course. 
to tho tax deficiency itself : I I ~  to the interest on both the deficiency 
ant1 the pena1ty.l" There is, moreover, 110 statute of limitations on 
deficiel~cies due to fraud or penalties thereon. 

(b) 7otuntm.y di.wlosure or ck f e ~ w  of ~~nzc.nmi.z~ion.-From 1015 
until 105% the Internal Revenue Service piib1;cly mtintained a policy 
of nonprosecntion of tax e~w1e1-s who 1-oluntnrily elisclosed their cle- 
ficicllcies before :my inrcstijy~tion w : ~  111itlei2nkeli. 'I'lle policy pro- 
duced consic1er:ible litigatioli, prinxlrily over the question whether a 
disclosure had been 'truly voluntary'? or Iind been   no ti rated by fear 
of detection. Tl~ough abandoliccl in 1952. tlie policy 1i:is occupied sel-- 
era1 study groups from Treasrlr and Justice and sererd congressional 
com~nittees since that time. T% Tax Section of the .\mencrn llnr 
Associ:ltion has fwquentlg i ~ r p d  its reinst:~ternent autl numerons pro- 
posals h v e  been ~nnde to nirct the ntllniliistri~tire difiiculties enconn- 
terecl under the old policy. 

It is doubt.fu1 tlint m y  such policy WOIIICI promote tax compliance. 
TTliile there would be some " tn~ ly  ro1unt:lry" disclos~~res which ~vould 
not otherwis have been tletcctd, it serliis lllilikely that the revenue 
thus brought in \vould equal t lie revenue 1os-1 :is a ~vsnlt  of tile diminu- 
tion of the basic sanction wliicfill ~vould follon- from 1egislat.uig a locus 
penitentiae revision. In  iiny event, the lnntter is so fraught with con- 
troversy anR lias been under sucll continllous st~idg. with negative re- 
sults, that it does not wcm :~ppropriatc to include slich a policy in 
the new Code. 

"Interest on the penaltx begins to nccrnc after riotice and demand therefor. 
26 U.S.C. !j 6601(f) (3). 



I t  .should he noted. however, that proposed section 1001, the general 
~ r i m ~ n a l  rittempt ~rorision, contains n defense of I-cnunci:~tion which 1 IS similar to the o d voluntary disclosure policy. T ~ I E ,  voluntary dis- 
closures will be defenses whenerer taxpayers are prosecnted under 
section 1001, e.g.. conduct preparatory to filing n false return or for 
filing false returns which do not result in deficiencies. I f  the approach 
taken in this proposal is accepted, I ~ o ~ e v e r ,  there will 12 no such 
defense for tax evasion itself.Z0 

6. Intc.n.ticma7 D b r e g a ~ !  of Tnx Obligations: Section 140,R.-l'1.es- 
ent. law m:~kes willful failure to f i l ~  a return, supply informntion. 
or pily a tax a misdemeanor. 26 U.S.C. 5 7203. This section is .second 
in frequency of invocation only to section 7901. Howewr, most per- 
sons prosecuted under section 7203 are nonfilers. suggesting that fail- 
~lres to pav taxes or fnilnres to mpply information are regarded as 
ina~qwoprinte for the criminal sanction. 

The fornlulation in section 14-02 retains the criminal smction for 
nonfiling, but relegates to c i ~ i l  snction or regulntorg offense (pro- 
posed section 1006,) failures to pay tmes or supply inf~nnation.~l* 
One \I-110 files a correct return but nierely f:~ils to pay his tax. mnking 
no efforts to conceal or misled regarding the anlount or  location of 
his i~ssets. is siriiply a delinquent debtor, undescrl-ing of the criminal 
sanction. The pwrnment 's  powers of 1e-q and seizure are formidable 
cnough to protect, the revenue fro111 such persons and no reason ap- 
pears why f:~ilurc. to pay a tnr  debt shonltl he regarded as a crime. 

Nor does the remainder of section 7203. penalizing failnres to  k ~ p  
records or supply information. seem deserving of inclusion in ?'ltle 
18. A criminal sanction for sucli dorelictions is intolerably vague m d  
raises serious fifth nmenclrnent problems. 

Reasonably accurate records are needed to conduct h u s i n e ~  effi- 
ciently. Rforeorer, a t:lspzyer who keeps inadequate records rlsks n 
ciril deficiency assessment which is presurned correct and which he 
cannot effectirelv overcome. H e  is also in &pudy ?f a criminal 
proswution for filing Inlse returns. If he is wlling to  d~sregarcl these 
risks, he is unlikely to x q o n d  to the threat of a criminal sanction 
for keeninq inadequate records, especially since niens ren would be 
w r y  difficult to 11mre.~* 

A criminal sanction is also seldom necessary or effective in f d i -  

*Even if the approach tnken in section 1401, defining certain conduct ns tax 
evasion, is  rcplnced with thnt taken under M U.S.C. 7'201. proscribing "attempts 
. . . to evade." the defense of renunciation will not lw nmilahk. Even though 
tax evasion would be charncteri~ed ns an "attempt," the ~ r o s e c ~ ~ t i o n  would be 
uncler section 1401. nnd the defenscb applies only to  il pro~w.cotion under section lop. 

Inasranch a s  a few Federal taxes are  collected by menns other than filing 
returns, the clrtlft mny leave a gnp if it rlws not punish nonpayrilent of tnxes. 
Section 1402(h) is  therefore added to prnride some rrin~innl .sinctions for fail- 
ures to register or buy t a r  atarnlw. If hmcketcd nlternntires ( f )  and (g) of 
section 1402 (relating to fnilnres to pay nnd to  frlrnish informntion or keep 
records) a re  ~nacle part of the drnft, howcrer, wction 14MI11) would seem 
sll~rflllouq. 

*Sul)sections ( f )  nnd (a) of the r o n d t a n t ' s  proposals referred to in note 21. 
strpm. stated : 

( f )  f n i l ~  to pny any tns :  or Ig) f n i l ~  to ~ n l ~ p l y  informntion or keep 
records which he i s  required to snpply or keep hy repllation. 

These prorisions were not included in the Study Dmft. 
"Of. United States v. N ~ r d o c k ,  290 0.5. ,789 (1033). 



tnting d i s c l o s ~ ~ ~ r .  of information neceswry t o  ascei-tain t a s  liability. 
The tllrent of ciril clcficienrii~ will produce disclosure from most tns- 
pyers .  If i t  does not, the cl~:t~rccs nrr good tli:lt the t :~spnyer  ~ : L S  
s o ~ i l e t l ~ i ~ ~ p  to  IiiiIe and has filrtl f:ilsc retnrns o r  com~nitted other 
crimes for  which he call be prosecuted. 

Tllc ~i ia jor  inform:itional prohleln. :it 1e:ist in tlw income tax  are?, is 
t l ~ c  tt~xpayer w l ~ o  furnislles ~ l ~ s ~ ~ f l i c i e n t  o r  ~nisleiltling infornintion 111 a 
t : n  or  infon11:ition reiiirn. '1.0 t l ~ p  csteirt tltnt criniinal sanctions may 
be ilplxopriatc, egregious cases (.:in bt~ pmswr~tetl  a s  false statements 
under tlntft section l:{.i:! or. possibly. its attemptecl tax ewsion under 
section 1001. 1,css b1:it:lnt tlcrc*lic:tions slrould be dealt rritll as regula- 
tory otfcnses (dr:ift sect i o ~ i  lOO(i) .* 

Tlrc viable portion of section 7303. n~nh+ig it a misdemeanor will 
f i~ l l y  to fail to  file a t a s  retnru. is preserved in sc&on 140;,(a) of the 

d n f l ,  with tile subs t i t~~t ion  ol  "lr~~owingl~-"  for  "\dlfiilly." "Will- 
fully" carries wit11 it :i judicicil gloss of "evil motive" o r  "bad faith" 23 
that 1i1:1?- be too n:irrow for  ii ~ ~ ~ ~ s d e ~ n e a n o r .  I n  the contest of failure 
to file :I retuim, one ~ v o ~ ~ l d  ..k~iowinply" fail to  file his return if ( a )  
lie n-:is legally obligptecl to iilc tllc rctuin, and (b)  he h c ~  he was so 
ob1ig:tted o r  :it Iwst lrcltl :i fir111 helief t11:it lie was obligatccl2.) and (c) 
lie nonetl1eless tlecided not t o  lilr. 'l'llis is airguably cnougll to  make him 
deserving of tlic stinct ion. 
Fdrtta to frtrLnish to evtp/o!/ce N stcftemerit of tnz  withheld.-26 
I'.S.('. 8 7204 111akes it :I inistlr~i~canor for  an employer willfully to 
furlrish a false statement of tax ~vitlilieltl to his c~nployee o r  rrillfiilly 
to fail to  furnish sucli :I s tnte~~wlit .  This sanctio~r is in addition to  the 
$50 ctivil 11en:tlty for  s11c.11 in1r:wtions. f i i  IT.&('. # 6674. 

Section 14W(e)  of the h f t  prcJserves this of'mse as n Class -1 mis- 
clemeanor. *'TCno\\-in,nl?" lins been substituted for   rillful full^," how- 
ever, and, i l l  the interrst of lwc~vity. t l ~ v  offense has been defined as 
fai l i~ig '.to f111wis11 a t 1*111> s t :~ t (w~e~ i t  to Iris employees." This  ~ o u l d  
seem clearly to corer 1,otli the* r~iiployer ~vlio furnishes no stnte~nent 
and the employer 11-11o flirnisl~rs :i kiio\vingl?- fnlse statement. 

Fill1 complisi~ce with thr  t l l~ty to provide timely :ind nccurrlte 
statements of t:ls ~ritlilield t o  o~ie's emplo~ces  is vital t o  the adminis- 
tration of the ~~-itl lholtling systc1111. The e~iiployee c-nnnot I-ensonably be 
expected t o  file :i tux return \vitliout such a st:ltememt. and the tnx 
assessrtl apiiinst lrim iilid the I Y ~ ~ L I ~ ~ S  p:lid rest 1111011 the figures SUP- 
plied in the cmploycr's statenirnt of t:ises n-ithlield. 
fiilrwe to 1i.ithiio7d or co7Zect m y  lax.--1s indicated a h r e ,  26 
ITS('. 7202 makes it :I felony for o w  \vho is required I)y Title 26 
to cwllect ally t:ts \v i l l fu l l~  to fail t o  do so. l'rmecutions under t,he 
statote are v i l - t ~ d y  n o ~ ~ e s i s i ( ~ ~ i t ,  nltl~o~igli  \ io la t ions-c l i i~f l~-  among 
hon~cowners and amall l~usincss~nen who fail t o  \vitl~holcl from wages 
of clomestic :tnd o thw 11elp-:ire rridesl~macl. Felony treatment i s  

'Sotr that there is stronl: sentil~lrnt anloug enforcrment officials against n 
nrisdw~r:tnor wtnrtion for fnlse sixtcmcnt~ which. in practice. it is argued would 
Iw 11cssc~-inclnclrtl offenses i l l  n prost~c~~tioii unc lc~  draft section 1401. 
" Sw Iinitcd Statm V. .llrtrrlock. 200 T.R.  353. 394. 395 (1033). 
" N w  draft section R @ ? ( l )  ( b )  : "[A]  person enm1l:c.s in conduct . . . ( b )  

'knowinplf i f ,  whrn 11e vngnprs in the  conduct, he knows or has n firm belief 
unacro~npanietl by snb~tiir~tit~l dou l~ t  that he is doing so. whether or not it is 
his pllrpOSe to do so." 



manifestly inappropriate for su& derelictions. Civil penalties should 
normally suffice, and misdemeanor trentment c:~n be employed against 
persistent vi  o1:ltors. 

Section 1402(c) applies only to one who, knowing of his oblipttion 
to witlholcl or collect, fails to do so. As in other sections, s t r~c t  lia- 
bil i ty is not, imposed. 
fiiltrre to deposit eo77ected t n w q  i l l  apecin? bunk arco~int.-There is 
a large area of misconduct between thca person who collects tsses and 
then, with intent to evade payment, fails to p:ty them over (:I felony 
under section 1401 (c) of the draft), and the delinquent tns debtor (no 
crinie under the dmft) .  Typical is tho emplo,ver who wifldlolds em- 
ployee tases, or the retailer who rollects esciy tases. then fritters 
away tlie rnoneF before it becomes time to f l e  111s return and pay over 
tlie taxes. Section 7512 of present law pm~-ides that :iny person re- 
quired to collect and pay over tases n lio fails to do so may be girrn .:I. 
f o n ~ ~ n l  notice requiring him thereafter to collect the tases and deps l t  
them in a special 6ank :~ccount in trust for the TTnited States. Section 
7215 nlakes it n misdemeanor for any p e m n  receiving such notice to 
fail to comply there\vith. 

The dmft  preserves the s~lhstnnce o f  this sanction. Section 1402(~) ,  
as already noted, makes it a misdemeanor knowingly t o  fail to collad 
or withhold tines. Thr notice given nnder section 7513 would certainly 
establish that :my f:lilures to collect tmes thereafter were knowing. 
Thus the only fimct.ion of section 7215 which needs to be expressly 
preserved is tlie sanction for failure to  deposit collected tases in the 
.specit11 hank tlccount, after recciring the notice ;is provided in section 
7512. Draft section 1402(d) mnkes this :I misdemrnnor. 

7. JI isdemennm Tax ,!?ua-sim& (a Po~.~ib?e Provi&n Not hckided) .- 
r n d e r  the draft, tax evasion is either n felony or not a crime. h r p n b l ~ ,  
liowever. the fclony could be limited to evasions of $1,000 or more and 
R Class ,I misde~ne:inor could be created for lesser evasions. Under the 
administ.mtion of present law, and under the drilft, petty chisele~s go 
virtually nntouched, even though they may constitute, dollanvlse. a 
greater drain on tho Treasury than more fl:~grant evaders. Misde- 
meanor prosc~cations, Illoreover, would probr~hly be easier a i d  cheaper 
to investignte and to bring to judppe~it than felon- ca-ses. As a con- 
sequence. a larger portion of the huge p o l  of potenti:ll targets of a 
t a s  prosecut ion could be re:iclied by the sanction, and would be taken 
fro111 among the taspi~yers who proviclo the Imlk of tlie income tax 
revenues-the middle income t:~xp,zyers. 

011 the otl~er hand, to prosecute petty tux ev:wion as a niisdenieanor 
may tend to tri\ializs the offense, and t o  water clown the deterrent ef- 
fect of the felony silnc-tion. Felony treatn~ent is needed brcnnsc a felony 
p~~>sccution gets more publicity and 1no1-c clearly conveys the govern- 
ment's comm~tment to enforw the t a s  l a m  fully and fairly against, 
and thus in I':tvor of, 2111. I f  :I nlisclenict~nor  WIT^ tlrail:tble, hard core 
evntlc~s would use the misde~neanor as 11 plea balpait l i~~g dcvice iincl. 
moro import:lntly. \vodcl injrc-t a choice of mis(lemeanor-felollq into 
a grcltt number of jury trials where the choice is i n a p p r o p n a t c  
n-hero the defrndant is either a felon or innorent and \vlicre the jury 
should not be invited to conlproniise. 

The latter argun~ent+r soniething akin tlicreto-is the view of 



illany Trensu r~  :md ,Tmtice ollicials n-110 o p p e  the notion of t a s  eva- 
s io~i  being n misdemeanor. l h d e r  existing la\\-, there is a lesser- 
incli~clecl oflense uiicler section 7207 for willfully filing false returns. 
Oficinls h :~ re  tried to  get section 7107 repealed, have resisted efforts of 
rlefenilnnts t o  get lesser-included offense instructions under it,  id 
lin\re clechecl to use it as  a menns of obtaining more convict~ons of 
more violatom a t  less expense. Prosecutions uncler section '7207 alone 
are rirtni~lly ~~nlnlown. Tax wasion prosecl~tions under section 7201 
are IXR n-liere the cleficiency in tax is less than $1,000 and will prrsum- 
:tbly renlain rare regardless of the statutory scheme. 

I t  should be noted, however, that uncler the draft prorision on false 
statements (section 1:355!), a false return will constitute n misdemeanor, 
and the opportunity for  plea bar,aaining and lesser-included offense 
instructions will therefore be present whether o r  not petty tax ova- 
sion is nlarle :1 misclemennor. One m~st look elsewhere to  justify re- 
jecting gr:ding by amount in tax offenses, ii-hile retaining i t  for  theft. 
-1 t as  evasion case differs fro111 a theft case in  that there is selclorn 

any dificulty in  theft cases in clctennining the identity and qnantity of 
items stolen. I n  :L t a s  ci~se, llon*e-\.cr, the size of the deficiency \\-ill be 
very much in doubt and the size pro\.ed will depend in large measure 
on tho shill mlcl persererence of the agent who investigates the case. 
The presence of n misdemeanor tns  evasion provision might lead some 
i~gents to quit inres t ip t ing  once they make the casp for  a misclemeanor 
(which prewtmnbly would not he as thorough a case, or  involve as  
large :I cleficiency, i~s  n felony prc~serution even tliougll there is no 
dollar niinimuin now specified for  a f e l o q  ), and, perhaps more im- 
portant, might inrite their corruption by tnspnyeis during the course 
of the inrestigation. 

Grading tax e~*:~sion oflenses ~ccnrclinp to the amount ernded also 
involves more cmnplesity than is normally present in a theft case. 
The t~molnlt relevant for  n rat ional grading =heme n-oulcl not be the 
size of the nctnal clcficiencg but the size of the deficiency h o r n  to the 
taxpayer when he filecl his retnm. neficiencies due to ipornnce  o r  
ox-ersight should play no part in detern~ininp wl~etlier an evasion was 
or  wns not f e l o n i o ~ s . ~ ~  Gmdilig -\ronlc? tlierefore introduce an element 
of confusion into the invest igntion t ~ n d  trial of t i n  eerasion cases. 

I t  is n l so  :~r,rrn:~l)le that the size of the d~ficiencr is less relevant in 
determining the cu1pilbilit-j- of it t:tx evader than it is in g u y i n g  the 
p ~ i l t  of a thief. -\ raspnycr who c1:tims n phony dependency esemp- 
tion or  r11:~ritnble c.ontril)ntion TI-ould seem cqliallp cu1p:thle ~rhether  
he was in a 20 percent or  60 percent bracket, yet under :I grading xheine 
dependant on ainonnt cvadccl, the upper bracket taxpayer might bc a 
felon and the l o \ w  Iwncket man :i misclemennant. h tnsl~ayer who 
claims his poodle as  a dependant-and knows better-should be n felon 
wen if lie thereby sal-es only $100 in  tax. 

S. Un7cc.wfuI TraficX-ing in. Tumble Objects.-A wide rarietr of ob- 

= . \ r i  nrgu~nent contra can he made i ) ~  nun log^ to theft, where tho grade of the 
offense depends on the actual rnlue of the item qtolen rather than n-hat the 
defendant believed the object was wcrrtil. Yet there is surely :i far greater cor- 
respondence betwecn the nctual rallir of stolen objects nnd the market mlue 
which their thieves estimated for thc objects than there is between the aniouuts 
of tares which evaders think they nre ernding nnd the actual deficiencies which 
can be .-holm to hare existed. 
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jects-from liquor, to p n s .  t o  corporate stock-:~e the objects of Fed- 
eral taxation. In mnlly cases oc*rupiition:~l taxes :IIV impo=d upon 1n:ul- 
ufactuxws alld otliers o11pgc~1 in the l~rotluctiol~ or  tr:idc of the t:~s:ible 
objrchts, the ~)nrpose of the ocwpation:~l tax Iwinp p r i l~~a r i l y  regul:l- 
tory. There :Ire. there fore. co~l~ples ,  coi~~prehensi ve regul:itorj- scllelnes 
suplmrtix-e of most I~ rdeml  t i~ se s  \\-Ilic~h virtu:~lly a s l l r r  etfect ive en- 
forcvw~ent witl~out rclsort t o  cri~ninal s:~iic.tions. I1 is only \\-lien :I \ . e g  
high t i l s  is irnposccl O I I  :1 sta 11c. pracluct t serious enforcwnent prob- \ l m s  occur-:~nd they occur mause  the high t a s  on the product nl:ikes 
potentially ~)rofitahlr a h o t l c g  bnsi~ic~s,  the 1)rofit of the business 
bring fmidn~~~en ta l l y  tleri\-ed from tllr successl'~ll evasion of all t :~xa-  
lion 111eremi. 

Of the n o 1 1 r e p 1 : t o -  taxes i l n p o s ~ l  IT the  United States. the one 
~ h i c l i  presents the greatest ~ n f o r c e n ~ l ~ n t  prol)lr~ns, second only to the 
inco~l~e  tax. is that 011 tlistilletl s1)irits. .\ltliong11 t l i ~ r e  is :I coinprrl!rn- 
ai r e  rcynlntor schenrc. \\-hich I I I : ~  kes ~ ~ o l ~ c r i n ~ i l r : ~  I enforcclnent :ignmst 
lawful distillers effective. thc.g?llonage taxes (26 tV.S.C. 8 5001) arc 
high enough to makr ~ n o o n s l ~ l n ~ n g  a profit:iblr 1)usiiiess. Felony wnc- 
tions are cr~~l) loyed :11111ost exclusively r ipinst  ~ ~ w o n s l ~ i ~ ~ r r s .  

Sec+ion Xi01 (a). tlir basic felony provision, m:ikes it :a felony for  
onc to engage in the distilling businrss \ri thoi~t registering t h r  . still . 
and  iring :t proper Imnd, or a f te rg i r ing  :I f:ilse I)oncl, or i ~ f t e r  g l v ~ n g  
n notwo of s ~ ~ s p e x l s i o ~ ~  of operiitions. 11, ii :\lso a fcblony to use or po~spss 
with intent to use any distilling ;lppnlxtns in ~ I I I J -  but :in : ~ u t l ~ o r ~ z e d  
place, t o  make mas11 or  p d u c o  distilled spirits on any Imt ;authorized 
prcrnises: to  11% distillrcl spirits unl:iwfull~ in i1 ~nanuf:lcturing IWW- 
ess: to  bottln o r  m t i  fy SIII:~ spirits i i~!I:~\vf~~lly with i l l l (~~i t  to rvncle 
tax t lwrwn;  t o  purr l~:~sc.  reccive, rec.tlfy or  hottlc such spirits with 
re;ison:ible gronncls to  lwlierc the tax 11;ls not l~een p i d  : t o  remove 
such spirits ~ ~ n l a \ ~ - f u l l y  o r  t o  :ldd any s111)stance I~eforc the tax is p i d  
with i t~tcnt  to creatch k t i t i o w  1)ronf. 

I t  is also ;I felony for one rcqnired to keep rtu-orcls to  falsify such 
records, t o  f;i il to keel) them. to fail t o  prduc.e I hem, or to  h i n d e ~  an 
officer i n  insj~rct ing t lmn,  if said f:~lsific~;~tions~ f : ~ i l u r s  o r  ohstnict~ons 
were with " i~~tcn t .  to tlcfxxutl tlic Iinitcd Statw." 3fi V.S.C. 560:1(;i). 
I f  such f:~lsifications, f:lilures o r  obs t r~~c t io~ i s  \\.ere done "other\rise 
than wit11 intent t o  dcfiaucl t l ~ e  Unitrtl States," the conduct is :I mis- 
de1nc:ulor ($1,000 fine, imprisonmcnt 111) to  1 ?ear). 

'I'l~ere ?m :tlso 19 f c h ~ i e s  ~.c:lalinp 10 st;amps, Ii~)cls : I I I ~  rontnincrs 
specified in  srction 5604. The c.onduct rn:& f c l o n ~ o ~ ~ s  includes tmns- 
portation o r  possessiol~ of liquor whi1.11 dnes not 1)ear the required 
stn~nps. emptying cont:iiners \vitliout dr.~tro?-ing the s tnn~ps,  :lnd  ruse. 
alte~.:~tion 01% Corgcry of s tnmls or  1nl)cls. Sort~c of this c*o~~~luc.t  is :1 

felony only i f  clone '.with intent to defraucl tlw tTnitec1 S t i ~ t e ~ "  :lnd 
some of it is tlec+l:irtxl felonious rcprd lwa of intent.?" 

111 :1&1itio11, olfcnscs relating to  pii . i ts n-itl~tlrii~vn f w r  of tax :LIT 

s e p x t e l y  clc~.l:ixrrl Erlonious i l l  scctiou 5607: :IS : I I - ~  f r ~ a u t l ~ ~ l r a t  ch ims  
relntlng to tlr:~\dmcks :lnd un1;lwfnlly r e l a n d i ~ ~ g  espr)rtetl liquor. 96 

a, For esample, wnp ty i t~g  specillrtl stamped cnntaint~ \vitllout destroying the 
stamp is n c.ri111t. only il' done wit11 ir~trnt lo defrrlcltl (.;ection XW (:I) ( 2 )  ), 
whcrcy~s sncll rn11jtring of other cnn tniners is cltr-la red it  felony 11-i thout reference 
to intent (section W ( n )  (3) ) ; it is R felony to alter or counterfeit a stamp with 
intent to defmcld (.section ~ ~ ( n ~  ( 4 )  ), but to possess such a stnmp is a felon? 
ree~rtiless of ititcrlt (,=tion 5 W ( a )  ( 5 )  1. 



U.S.C. 8 5608. Tllere is ;ulother felony of tampering with s lock placed 
by 311 internal revenue ofticor, (26 U.S.C. R 5682) ; another for pos- 
sessing certain weapons and other property while violating the liquor 
laws, section 5685. another of possessing any pro ei-ty intended for use 
in violating chapter 51, section 5666: slid stil 7 another for willful 
failure to pay an occup:~tion:~l tax, section 5691. 

Misconduct relating to other items is denlt with more simply.:' 
Violt~tion of regulations with respect to wine is made a. felony if done 
wit11 intent to defraud, section 5661: nnd r~ttcmpts to evado tax on 
beer or failures to keep :\nd file true and accurate records and returns 
relating to her tau is declared a felony, section 5761. 

When i t  is noted that  liquor taxes, lrlie income taxes, are reporkd 
and paid by a tax return (26 T7.S.C. 5061), tmd therefore that vir- 
tually ;dl the criminal sanctions applicable to the income tnx, i.e., 
section 7301. attempts to cvadc taxation: section 7203, failure to file 
return, supply infornlation, or pay tax; section 7206. false statements: 
section 7207, fraudulent returns or statements, ore applicable as mcll 
to liquor taxes. I t  is pl:tin that the Internill 12cvenue Code still con- 
tains nlucl~ useless, repetit,ious rerbiage about crimes connected with 
distilled s irits. 3Lmy could be repealed or made regulatory ofTenses 
without a a rerse etrect on conipliance. 

Still, there are special problem comlected with liquor tmes. The 
chief clifficnlty in relying on prosecutions for false returns or  for non- 
filing is that moonsl~iners do not file returns and it is rer  - difficult to 

$3 estnl>lish who is liable to flo a return or  pay t . 1 ~  tax. emuse the 
lmsiiless of operating unregistered stills is itself a crime, a i d  b u s e  
rc1gistr:ttion woulld inilke it difficult if not inipossible to defeat thc tus, 
moonslliners conceal their entire operations. Even when a still is found, 
it is difficult to ascertain who owns it and who is liable for the tax. 
Enforcement of criminal smctions cannot be restricted to occasions 
\vllen illegal stills are discorered, but must be possible ~ h e n e w r  :md 
wherever nontax-paid li uor is found. 

Since everyone in the c 1 i:iin of production and wnsumpt.ion is usually 
motivated to corer up tlie c r ime there  are no victims--the enforce- 
ment problems are akin to tl~ose relating to dnngcrous drugs. 

Section 1403, which is l)nttcrlied after section 1822 of the draft on 
drug crimes, attempts to pull together in o m  provision the basic con- 
duct of moonshiners whicli is most destructive of norms of t a s  conl- 
pliance. constitutes the nsunl occasions for making arrests. and can 
frequently be prored. I f  successfil. this section. together m-ith section 
1401, should render conipletely obsolescent the other felony provisions 
relating to distilled spirits. 

The plethom of felo~iy provisions Congress IMS provided for derelic- 
tions regarding distilled s jirits suggests ,z firm Federal policy behind 
felony classification. Tlic dificulty of cnforcc~nent and the coiumereial 
motivations behind most violations see111 to justify preservation of 
felony status for the core conduct involved. 

Section 1403 is designed to include within its felony prohibitions 
virtual11 everyone directly involved in moonshining activities. 
whether they be entrepreneurs or employees, plant workers or run- 
ners-anyone Lnowingly mnlriug rr substantial contribution to the 
enterprise mid deriving economic benefit therefrom. It is designed 

"Sonic of the provisions rclnting to distilled spirits dso apply to offe~~ses 
regarding wine and beer ; most do not. 



to exclllde from felony sanction ultimate conswners of the nont-ased 
product. Simple possesxion will ~ io t  I)e n felony rl~icler the draft, nor 
will ronsnmption. nor possession wit11 intent to consulne. Cons~mers 
:Ire plainly Irss c~~~lpal , l (~  t h ~ i  p e 1 ~ 1 1 s  r e y ~ l i ~ r l y  ellpaged in  the 
procrss for  pecuniary benefit, and ~)~*csent :I less serious or  a t  lrast 
n less direct tliimt to t:ls enforcement. I t  is believed, liowcver. that 
rniscleme,mor classificntion s l m ~ l d  :lpply to snch persons to cleter 
tl1c111 fro111 pro~-idi~ip a lnarlwt for (he illicit l)~.ocluct. -~ccorclingly, 
section 1404 defines :IS a Class 1% misclen~e;~nor rslioldd it be :I Class A 
nl idr lncmor? l  the k11owi11.r l~ossession of clistillrcl spirits upon 1~1iich 
:\I1 t ams  h a w  not bccw x&1.* 

The tlcfinit ion of tra fk 'cki~~cr-~)rnd~lc'c>s. I I ~ : I I I I I ~ ; ~ ( * ~ I I ~ ~ S ,  ~ ~ S S ~ S T S  1~it11 
intent to transfer. etc.-sl~onld olimin:~te the necessity of p ronng  the 
p:~rticnl:lr role that a cZefenda~it performed in  tlie mnnufactr~riiqg or  
distrilx~tion process. Tt sliould no longer lw necessary, for csample, 
to prove tlli~t somronc folmd : ~ t  a concealrtl. illidt still. was in pos- 
session o r  control of the still. Tl l i lc  iln inference from presence to 
possession might be strained, if not inntionnl. :ln inference from 
plrwlcc to tr:~fficking would seem quite rc~sso~lnble. 

Section 1403 can theoretically he violated althongh :ill tnses were 
timely pnid on the ohjert st)ecilitd therein ant1 an the business of mnnu- 
f:wtnring or cleali~lg in t l ~ e  taxable obiect. Sincc. the primary pur- 
pose of the regulations relating to distilled spirits and other tasablr 
ohjwts is t o  CIISII~C pnyment of tascs. there is no point in making 
permanent contraband of any objects i l lep l ly  tr:~ffickecl in. The  con- 
t~.:~bantl na t l~ r r  of tlw product 5houltl be rc~mwable by pavment of 
all tascs. Thr  draft tliereforc provitles :ni nRirn~:ltirr clefpnse to :I 

trafficker that all tases on thc object : ~ n d  on trafickinp thewin were 
paid prior to his becoming :I tmnicker. 

I t  is bclievctl that section 1403, togeillcr wit11 swtions I401 :lncl 1.L.02. 
covers a11 colltluct wlic11 is mide ;I felony lmdcr the present Code. 
with the escrl)tions e:lrlicr note11 rehit ing t o  fai1111.e~ to keel) I P C O ~ ~ S .  
sltpp!y inforlnntioli, or p ly  t a s  : and wit11 tlic clsception of offcnses 
re la t~ng to st:i~nps : ~ n d  1:tbels. Of the omittetl co~itluct. onlj- tlw 1:ltter 
should 1)e frlonio~is and, 1vlie11 the clrnft on rouliterfeiting is sub- 
mitted, it dolibtle-cs will illlpcilr as SW~L" 

Sqction 1403 also 111:lkes ;I C1:m 111i8den1(~:1lior o f  u n l : ~ w f ~ l  tmfick- 
ing nl any t:ls:~ble object otlirr tlian tlistilli~d s1)irits. -1ltho11gh the 
~ ~ o n r e g i ~ l a t o ~ y  tams on s11c11 items as wine. beer. tobacco. ilnd ci111it:ll 
stock are not so l i i ~ l i  :IS to 11nw p1.oducrcl :I chrol~ic bootleg industry 
in suc.11 itel~ls, enforcen~cwt of the t:~siiig sclle~nr can 1~rob:il~l~- 11ot 

" Consnmption of moonsl~ine whisker is somewhat nnnlogous to receiving 
~ t o l e n  property in that  the purchnwr is profiting from the tnr evasion by the 
ulnnnfncturer tl~rough getting the product a t  ;I lower 11ricr than he conltl thnugl! 
1r~itim:ttc cl~:~nnrls. Ill* cliffws from the cwlsnmrr of illfvit drugs in that h r  is 
not corrsl~rui~~g :I lroilnct I l ~ n t  is  p~wl~il~itetl : his culpnlbility consists. rt~ther. In 
enconraging :I ti11 ewding enterpriw 1);r lmrchnsing i ts  1)roducts. The possessor 
of illirit liqnor c-an avoid conrict+on hy raisivg a nmw11;111lr doubt its to wllrther 
( n )  t h ~  t n s  n-:IS paid on thv liquor or (11) Ile knrw tthnt the tns  was ~lnpaitl. If 
hls defrnsr is lnck of knowledge, Iw will surely estnl~lisll i t  11s showing that 
11r clid not buy the liquor nt :I disc.nunt from the nlnrkct prices in legitimate 
outlets. 

Sinrr c.oun1rrfeitin~ is prtvently under study. i t  \\*\-c~~~ltl Iw prem:~ti~re to at- 
tempt 11c.r~ .;in~plifir:~tion nncl prnning of the present ~)roliferous provisions 
rclnting to t n s  stamps. 



be left whol1~- to regulatory oflenses or to prosecutions for riolntion 
of tax return requirements. For m a q  of the s:me rhqsons mentioned 
~ i t h  respect to distilled spirits, it is difficult to determine who is 
liable to file a tax return, to determine the amount of tlie tax evaded, 
imd to prove n.illfu1ness. h i  :tclclitional sanction, for unlawfnl tmffick- 
ing, would therefore seem wnrrnnted. Moreorer: if a serious bootleg 
problem is shown to esist in any commodity analogous to that with 
distilled spirits, traftickinp in that comnlodity can easily be elevated 
to a felony and unlawful possession can be made n misdemeanor under 
section 1M4.s0 

9. Pre8umptim.-R.fan-j of the felony provisions relating to liquor 
seem to impose strict liability, while others, ~ i t h o u t  aplxlrent reason, 
require niens ren.sl It is reasonnbly clear, however, that trafficking 
in nontas-paid liquor or engaging in unlawful manufncture thereof 
could be made an offense ~ritllout proof of knowledge of the illegal- 
 it^.^' I n  requiring homlcrlgr of illegality, therefore. the draft defi- 
nition of the trnficlring offense imposes a burden on the government 
which is probably not constitutionnlly required. Yet it seems both 
unjust and unnecessary to depart from the requirement of culpability. 
since presumptions are available ~d-hicli will make proof of mens rea 
re1:ttirely easy once the specificld conduct is established. 

The felony for trafficking in illegally manufactured or removed 
clistillrcl spirits nor~mlly  applies only to persons elviFc1 in some 
phase of the manufacturing or clistribnting process for profit. I t  is not 
irntionnl to asstune that such pei'sons know that  stills mnst be regis- 
tered, spirits must IN packaged in regulated cont.ainers, and author- 
ized labels and stamps  nus st be affixed thereto. Section 1405 (1) and 
(2) (b) codifies this common sense uito n prEsumption, the effect of 
which is to pennit tlie inference of hlowlodge of illwdity upon proof 
that the required labels, packages, stamps or signs were missing from 
tho containers, in the case of possession of packa,d liquor, or from 
the still, in cases where the still itself is discoveld. It mould see111 both 
easy for the government to prove the fact-illegality-upon which the 
presumption is basxl : ~ n d  easy for the defendant to destroy the ie 
sumption of the presumed f a c t h o w l e d g e  of illegrtlity is f '  - 

Consideration might also bc given to providing felony treatment for per- 
sistent riolatorb, employing criteria similar to those propo-e  in sertion 1006 
(regulatory offenses) (person guilty of misdemeanor if he persistently flouts 
penal regulations, provable by showing t ~ o  or more infractions within 5 years). 
011 balance, however, such criteria seem too vague for felony definition and 
the approach suggested above seems preferable. 
" 8ee note 26, sripra. 
' Scc United Statcx r. Balint, 258 U.S. 580. "2, 5.3 (1922) ; Vnited State8 r. 

Uottcrwcich, 320 U.S. 277, 281, 284. 28.5 (1043) ; Hn~err  r. United States, 112 
F. 2d WN. GST (10th Cir. 1!M). 

"The presumption is intended to have the effect prescribed for presuml,tions 
in section 103(4) of the new Code. namely. that  proof of the basic fnct-illegal- 
itr-warrants ~uhmission to the jury of the question of the existence of the pre- 
sumed fact-knowledge of illegality-rmless the evidence as a whole clearly 
negatives the presumed fact (or. :is pref~r red  hy the consultant on proof and 
pres~imptions and this consultant, unless the eridence a s  a whole clearly precludes 
a finding of the presumed fact beyond :I rensor~nble doubt). 

*Rt.cent Snpren~e Court cases, the most recent of which is Ticnler r. Gnitcd 
B t n f e ~ ,  - U.S. -,%I S. Ct. 642 (IMO), raise issues concerning the cons t i tu t iona l i~  
of the proposed presumptions, particularly with respect to the presumption con- 
cerning culpability. 



Section 14% (5) (a) contains 1 1  ad:lption from esisting law. n-11ic11 
makes prese~lce' at :I still s u l h e n t  to create :I  resumption that tliv 
person present was :I tmfiiclwr. Prese~lt sectio~l XOl(b)  ( 2 )  provides 
t h t  prcsonce at  :I still is s~dlioient to :i~~tllorizc. cw~~viction of carrying 
on the Imsinees of :I tlistiller \vitliout 11avinF g i \w bond. Its constitu- 
tionality \\.:is swt:~i~lei l  in c'nitrd dqfufes \-. (Ilnirwy. 3SO 1T.S. 63. G i 6 8  
(1965). Section 1405 (8) ( a )  is far less strained in its infclvnce ant1 
fnr less colisequentinl, sincc. it merely cwntes :I ~)resu~nplion of traf- 
ficking, :,not a prin~:i facie caw of gliilt . 

Section 1405(2) (a)  slioultl nlco do the neccsary ~ o d i  of present 
section 5601 (b)  (1) (dec1:irinp p ~ ~ e ~ i r c  sufficient to con~ ic t  of posses- 
sion of unrcgis te~~t l  still). wllicli was Ilcld nnco~istitutionnl in T'nifed 
,Vtntes 1.. Xo/nrrno, 38.2 lJ.S. l 3 i  (1965). It  does  lot cont:li~l the defect 
of sectioli 5801(1>) (1) b e c n ~ w  it is nle~uly n pres~ll~iption, nncl becausc 
it pesulnes tmflickin~. not poswsion or any spcv-ific act. 

-\ third presnmptio~l is offcrrd in section 1405(3). to  the effect t h t  
one in possession of 5 p l l o n s  or more of distilled spirits is n trnf'- 
ficker. This prorision lias 1111 analogl~e in present sect ion 5691 ( b ) ,  
where :I silk of mow than 20 gallons to one person is s:lid to be p,Gnn 
fack evidence t l ~ t  the seller was n wholesale t1e:tler. subject t o  t a s  :is 
sucli on the sale. ,\lthougli it \vould be dubions intleed to co~ir ict  a per- 
son of :I felony merely bernusc lie possessed 5 gallons of ~vl~iekey, such 
is not this cft'ect of the presu~~lption in sertion 1-1-05(3). Thc possessor 
cnnnot be c*o~wictetl unless the spirits :Ire inip1wper.1~- p:~ckagecl. In- 
Ixllecl o r  stamped : ~ n d  the cvitlrnce ns n \vhole fails to escluclc the infer- 
ence t h t  he \\-as nware of the illegality :l1~1 that Ile pxsessed the liquor 
with intcwt to trnnsfw it. 1'1vperly :~~i:llgzetl, f llc pres111111)tioii seems 
quite renson:ible. 

The ~neaning : u ~ l  effect of these prrsuniptions c:~n best 1)il esplained 
by :I few Ii~pothetir:lls. Tf sevc~l.nl persons are found at an iictive still 
trhicll docs not conttii~i the 17. uired sign. tlie-j- are ill1 presli~necl to I J ~  
tlaffirkers l a r  s e r t i o ~ ~  1405(2)?:1) and :IW f i~rt l ier  pres11111c~l. 11y y i r tw 
of section 1405(1), to have k~lo\rn t1i:lt the Inn- ~rqui red  t h t  :i s ~ g n  br 
~msted (or. perhaps niore l)~.cciselv. t1i:it the still \vns being opernted 
111 riolntioli of Inw). 

I f  :I '.~-onner" for  tile still t lescrihl :tho\-e is :llwstecl 10 ~uiles fro111 
llw scene in I~ossession of 5 gnllons of \ ~ h i ~ l i r y ,  section 1-IOFi(3) prc- 
sumes him n trnffic~ker. I f  the liquor is unlawf~~l ly  p:dmsxl .  stamlxxl 
or lnlwlled, sectim 1405(1) resiimes that he lmrw of tllr illegality. 
If. however, the liqnor fou~ic I in hi5 ~)ossesion W:IS all ill proper ron- 
tnincrs, :~~~tllcnticxll.v stallllwtl :uld l:~l)olled, tllcb I':wt that i f  cmw fro111 
:I still where no  sip11 was ~)ostecl \vould gire 14sc to  no  ~wcsumptioll 
n-it11 respect to Iiim. 

Sect ion 1405 (1 ) operates 0 1 1  the misdemeano~. of possess in^ nontas- 
paid spirits by p ~ e s l ~ ~ n i n g  I)olll tlint t I I P  t n s  \v;~s u ~ i l ~ a i d  :111cl that t11(1 
posses.wr li~lew it from ih l~rolwr  p:ichping, 1:~I~elliiip or $t:i~mr>iiig. 
The pres~~mpt ion  c:u~ be I-eln~ttecl simply sl~owing that the liquor 
was p~rc.h:~secl frolii n legitilllate 11q11or store :it or near l l ip  m a r k ~ t  
price. 

10. L'egd(7tory 7 ' ~ ~ s  nnd ('I(-stonw Zic*grrlnfiort.v.-Dr~~gs~ guns and 
gambling :Ire untler sepnlxtc~ stndy. Very likvly, the t:lslly p o w r  
s l ~ o i ~ l d  not be the rl~ief me:lns of regul :~ t i l l~  tr:tfic in sl~cll items ant1 
prosecutions for  tiis erasion sliould not be the principnl mr:uis of in)- 



posing criminal sanctions on tral'tickers. Pe t  so long as taxes are im- 
posed on such items ;mcl ;~ct~ivities by Congress, there seems no rea- 
son to exclude  asio ion of the taxes related thereto from the prorisions 
of this draft, and there are no such exclusions. The only conduct ex- 
pressly excluded from this draft is enision of custonls duties, :m esclu- 
sion :~ccomplished by virtue of the definition of "tax:' in section 1409 
(d). When the study on customs violations is completed, i t  may be 
appropriate to remove even this exclusion from the concept of tax 
crasion, un amendment that is easily ~cco~nplished. 

[The following excerpts arc> from an informal letter dated October 
82, 1969, from Robert T,. Sptz.,  Esq., Staff ,Assistant to the Chief 
Counsel, Internal Re\-enuc Service. to Professor Steven Ihke ,  Yale 
Law School. consultant to tlic! Colnnlission on draft sectiolis 1101- 
1400. The letter does not represent the official view of IRS, but is in- 
cluded because, although :tddressccl to s prelinlinaq draft of sections 
1401-1409 tllat has been adjusiecl in many respects to accord with the 
\<em herein expressed, it highlights some of the issues and divergent 
viev points on the subject matter.] 

1. G c n e d  o?yanizatiun nnd appomh.-I ho e that I have recog- 
nized and properly appreciated your design in Ysection 14411. I n  es- 
sence, you aim felony treatment at specified acts and omissions in- 
tended to evade taxes. Conceptually, I like your breakclown into pre- 
aesessruent (by false or no return to understate liability) and post- 
assessment (by hiding assets to uderstate ability to pay liability) 
offenses. I was glad to see tlmt [snbsection] (a)  handles our venue 
problems under centralized filing :lnd that [subsection] (c) would 
pick up [United ~ S t a f e s  r. il(e8hexki. 286 F.2d 345 (7th Cir. 1961)l. 
I wodd guess that [subsections] (a)  and (e) together would cover 
95% of what we are presently prosecuting re income tares. 

Your "blunderbuss" label for 7201 may fairly fit. but that does not 
make it bad. -1s a matter of fact, I read your approach to Subtitle E 
as turning a patchwork of specific conduct crimes into a bl~mderbuss 
trafficking proposal. 

I f  blunderbusses arc not to be t h r o m  out i11 principle, why should 
this par$icular (and adorably familiar) one fal l? 1 don't think you 
can nlake ~nuch of an argument out of the anomaly of equating "at- 
tempt" to substantire misconcluct. Take n hard look at the typical de- 
fendant under [section 1401 (a)] and you d l  see an unsuccessful 
attempter (or attemptress ? ) will be squaring dollar accounts 
n i th  Uncle Sam someday. 

* * * 
2. [ D m f t  section 14#1(a)].- As we study the reach of your draft. 

web going to have to remember that 7906(1) and (2) are in the ash- 
can as \\-ell as 7201. 

Getting concrete, your keystone hits anyone ifP- 
with intent to evade :tssess~nent of any tar ,  he csecutes, mails, 
files or delivers a tux return which [substantiallj-1 under- 
states the tax due and owing. 

*The reference is to a preliminary draft of Study Draft section 1401(a). 



IIow would this work. for example, to cleter the race track tell per- 
centers that have been a pe~.sistent 11c:tdache in recent years! \-ou a1- 
llitle to the problent. . . . i~ltlicnting t1i:it tlw \vinners-tnxpnps are 
tho root of the prohlcn~ mltl that tho bbotl~ers" casliing in the tickets 
for ii fee :Ire incident:il instruments. T o  Il<$. tllesc "others" are 
tlls :~ctaid villains of the piece. They pener:~tc. the ~ w k e t .  111 moral 
terll~s, snch :1 pawsite on tllr tux system seeills to me lliore cull):~ble 
t11n11 the taspnyer I~imself. They I~ilve lierclofore been prosecwted 
nntler T?0(i(2) a s  procurers of frar~dulent Iconns 1099. 3lortm-er, 
T"O(i(2) empowers 1 Its to arrest tlieni on the spot. It is the only n.ay to 
p t .  then1 out of business silrc*e they :IIV long go~ic n-lle~l the tasj):tyer 
~ v ~ n t ~ i : ~ l I y  files his lo40 ( \ \ - i r l~t inp olt :I Sew I'cvlr's I h y  race IICWI not 
be reported ns taxable income for 470 days). Your keystone. in con- 
junct~on with the esclusion of informntion returns in your definition 
of tax r e t l l ~ w ,  g iws  11s no frlony sand ion a p i n s t  the ten percr~nters. 
(Si t~~ilurly,  it \voul t l  tmt h:lw renclwtl tlie t : ~ s  frnucl invol r ing infor- 
mation returns by a tax exempt uniar~. Sw Beck v. Pnited Stntr,.~. 29s 
F.2d 6.12 (!MI1 Cir. 19cl.2) .)- 

:Inother :lbuse ~ d i t c h  r 20(i(2) plugs better tlian anything else in- 
\ - o l \ ~ s  frn~~ilulent  corpor:ite busi~iess cledwt ions for  politiml con- 
tributions. . . . While there :ire mnny wrintions on the theme. the 
simplest is for the ~)olitical fund raiser to p:l\.e the way for business 
dc~lrtc-tions lor the solicited ~orporilt ions by p~wviiling mislcuding in- 
voices fro111 suppliers of campn ip  services. For example. if n c-iui- 
didnte runs up a $50,OCK) bill with ,IN' Prh1te1.s for c : ~ n ~ p a i p i  litera- 
ture, tlie f1111cl raiser. pressures 10 col.porations to pick up one tellth of 
the tab e:lrl~ via di1rv.t paymcbnts to ,I I % ( '  will) Uncle P : I I ~  really pay- 
in$ half ill the fonn of lost taxes. ,IRC sends $5.000 i~irwices "for 
prmting sei~ices': to each of the corl)orations, rouchers are approved 
at a lligli I e v ~ l  by a 1)rmon not ill boolikeepil~g (~nucli less retur11 pre- 
paring) cl~:~nnels, n l d  the ~):tynieiits eventa:~lly creep into the car- 
pornte incon~e r e t u r ~ ~ s  as busine.;~ cletluctions for corporate printing. 
With s x c r : ~ l  echelons bet\vec~~ tlie person w11o l ~ a k e s  the iirranpement 
for the corporation i~ncl the 1.etun1 prepnrer, IRS has it n~onunlental 
t:isk ill pro\.inp knowledge :ind intent. espccirilly where the corpora- 
tion is n bon:~ fide cwstomer of the printer t l ~ r o u g l i o ~ ~ t  the ye:~r. The 
fund raiser-the promotor of the pr:ic.tice and the p~ . i~ i~ ip i l l  enforce- 
~iienf target-is still one stc.1) fnrtlwr removed from t l ~ e  retun). R e  
niny very \wll ha\-e little iclcir whet he^. the ded~~ct ion  lie contrived pro- 
duces a (s11bstanti:il) tax deficiency. i206(2) is tailor-nlnde for  this 
ahux. Inci (lent ally. your p:i renthet irnl .'subst :lntial" yonld give us 
fits in thesc! cwses involi-ing cwrlmratc giants. nt rtlti-inill~on clolli~r i n s  
liabilities, i~ncl rel;~tivc.lj smt~ll four or  five figure tax tleficienrit.~ at- 
tribut:lble to  the frnlldulent decluctio~~s. 

Ilefore droppiup 7206 (-3). I '111 not convinced that [section 1-101 (ti)]. 
rmcl topetlirr ~vi th  rStfrtdy I ) IW It ~ec t ior~  401 (:1c:cbomnlicvw) 1. covcll.s the 
cl:~ssic t:n ~ v l u n d  111il1 oper:ition. TTTIwreas 720C,(E)) specifies thnt the 
return prepilwr can Iw convicted even if the t:isp:irer is unnn-arr that 
tlie return is fnl*. I Stud-j I h f ?  sec.tian 401) :irplirl)ly r equ im the 
t a s p  ver to 1r:lve tlw snnw nlcwtnl stat(. 21s that ~ q n i r e d  for thesuhskm- 
t i re  offense. T h e  following u~~c le r~cowd  lan,nl~:~ge tends to support such 
a rgunlent. : 



A person is guiltv of an offense committed by the conduct 
of another person when [,I actingwith the k h d  of cnlpability 
i-equi~wl for the offense, he causes or :lids an innocent or irre- 
sponsible pelson to  engage ill, szlchconrEnct. . . ." 

* * *  
T n r n i ? ~  to 7206(1), the reported cases furnish only a partial picture 

of the ut111ty of a sa~iction ~ ~ a c l l i n g  fraudulent returns where tl!e gor- 
e ~ ~ n n l ~ n t  may not be :tble to carry tlie burden of pro\*ing the existence 
of :L tax deficiency beyond u reuso~irble doubt. ( I t  also rmches the 
nlultiple fictitious return filer, :IS does 18 1T.S.C. 5 287-but we n-on% 
worrj- about your [section 1401 (a)] not reaching where there is no 
intent to ewdc a tits-as long as  the new Code's theft provisions hit 
tho multiple liler). 

,kldition:tlly, 7.306(1) fits tho interest equalization t a s  arbitrage 
openitor who caused the prep:~mtion of I.E.T. returns charging the 
unpaid tases to nncollectible struwnen. A ~vhole book could be witten 
nlmnt, that gin~mick-but here siillice it say that we n m l  a felony sanc- 
tion which reaches cams of t a s  returns containing no provable under- 
statement of the tax due and owing. . . . 

Finally, \\-it11 respect to [suction 1401(a)]. [I recommend1 the 
el imination of .bassessn~ent" f rorn the statute sixice I.E.T. friend, for 
es:lrnple. never worried about :~ssesment since he never intended to 
pay in any event. 

The upshot of all of the above-ten percentcrs, political contribu- 
tors, Beck. tax refund mills, [~nultiple fictitious return filers], T.E.T. 
:tlbitrage operators, &.-is tl~:\t if go11 are going to merge '7201, $206 
( 1 ) and 7206(2) into :L single sanction, you must provide for more than 
the routine case of the taxpayer filing his on-n 1040 understating tax. 
The fmt ia that we m ~ e t  t m  et~asion .sit.ituafiona i n v o l ~ i n g  persona other 
I'ltan the taxpayer, returns othe?* than ji?aal return+ acts other than 
e ~ e ~ c t t i ~ l g .  mai7hig. jj7i1ig or c/e7it*em'ng. und fnls i t ie~ other than tax 
zi nert~tatemen&. 

I suggest c l ~ n g i n g  [section 1W1 (a) ] to read-"with intent to 
evade any t : n .  he pl.epar.es, subscribes, m:lils, files, or causes or aids 
in the pre1):iration or filing of, :L tax return which is false as to a. 
~naterial m~tter." Tllu rest. of tlio for wing  proldems c ~ u l d  be handled 
1,). clmngisg the second sentenw of kectlon 1449 (e) ] to rend--The 
term inclr~tles reports of t i n e  withlteld or collected, information 
returns, income t a s  . . . conjunction wit11 a t a s  return, but does not 
include wturns of estimatd (us.'' 

Some of tlie suggested n-ortl cl~anges :ire merely to keep current. 
terminology--e.,a., substituting hbsubwriks" for "csecutes". I left out 
"deli\-ers" because I never knrw exactly what that means beyond 
"files" whcn tlie clocw~nent in qr~cstion is n t a r  return. 

Before you put your rriticol eye on my suggestion, you might r a n t  
to reread [draft sect ions 3.206 ; ~ n d  7031. 

Kithout attempting as full :ln erp1an:ltion for [the] suggestions 
[concerning other provisionsl ns I have ~riade for [section 1401 (a)  1, 
1'11 just outline sonic of my tllinking: 

3. [Section IN1 ( I , )  ].4ul)stit~~te "is clue" for "1i:ts heen assessed" to 
cover a fairly frequently met situation where tlic tax return is not 
pro\-ably fraudulent but t.he t a s p q e r  runs for cover with his assets 





CONSULTANT'S REPORT 

CIVIL RIGHTS AND ELECTIONS: 

CHAPTER 15 
(Dixon; October 7, 1969) 

Directioixll Note on Discussio~l in Consultant's Report 

Thu sequence' of discussioii in this Consultant's Report does not* 
follo~v the sequence ultimately :~dopted for incorpomting the materinl 
into the Studg Dr:lft. However to aid cross reference to the proposed 
statutory text! the proposed Study Draft section numbers hare been 
inserted throughout the Consnltnnt's test. 

After s genenl essay on background and dereloprnent of Federal 
power in this field, there is first n long discussion of the p r o p o d  
revision and retention of 18 1T.S.C. 5 945. This section, derived from 
the Civil Rights ,\ct of 10G8, is our most detailed and most m n t  civil 
rights statute relying on criiilint~l sanctions. Section 2-45 incorporates 
all of our new theories of eqmitled Federal constitutional power, and 
has n broad substantive coremge. It partidly corers the field already 
touchecl by earlier civil rights legislation, and will have an even 
l~roaclrr corerago if the "force or thrvat of forco" requirement is 
daletcd. h consideration of 18 1T.S.C. 5 215 is a helpful starting point, 
therefore, in determining wllcre we arm in terms both of power and 
law in this field, and in determining what to  do with .such older 
statutes as 18 U.S.C. $5 241-242, and tha various regulations of the 
political processes :ittempted 1)y the Corrupt Practices Acts and the 
Hatch Act. (Under the h a 1  ~~umberiiig order, this nia terinl becomes 
Study Draft sections 1511-1515.) 

This f a  ?t identifies an aret~ (protection of Federal pro,mms and 
and ITe e1d1-y assisted progr:~lns) whic.h is partly but not completely 
core~wl by existing law or Study Draft proposals. An issue is whether 
there is a need for a11 addition111 law in this field. 

At this point t.here is ti disc~ission of 18 U.S.C. '211-242, tho old 
Reconstruction Em c i d  rights ilcts whicli for aln~ost a century were 
rirtu:llly the only statutes under whicli the United States could initiate 
action. The discussion focuses on their continued relevance in the 
light of 18 U.S.C. 9 245, and in the light of additional propeals in 
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subsequent, parts of the Conw11t;tnt's Rep013 for netr l a n p ~ n g e  clesigied 
to ac*liiore more efTcctivc.ly some of the pnlposcs unde~.lying these two 
Iiistoric sections. 'l'lw co~iclusion is ~~enclied that 18 1T.S.C. 3 242 is 110 

longer neeclecl bemuse it alrivdy has been largely an~:t lgi i i : t td  with 
IS 1J.S.C. 9-41 11,. the Suprw11e Co~irt,  a ~ i d  o v i ~ l a p s  wit11 proposei1 
new 1:tnptge. 

The p r o ~ m d  new statutory languitge, otlier t h n  tlw retention :1nd 
rerision of 1s 1T.S.C. 3 245, toucl~es serelxl arws. First, it is rwom- 
~nencletl that them I)(. OIIC broittl .'constitutional rights" s t a t ~ ~ t e  subjc~t  
to judicial espa~ision as perceptions of constituliol~nl ~-ights derrlol). 
vven tliough this le:ttls to prwt  overl:~p with o t l ~ r ~ r  statutes. This pur- 
I)OS is i~chicved by retaining 1S I7.S.('. 8 241, r e v i . 4  to delcte obsolete 
Inngunge. (13ecnnso of its geneml clinr:tc.tcr this revised st:ttute Irils 

Iwen numbrrecl sect ion 1501 nntl he:ttls the list of the proposed statutes 
an ciril rights antl elections.) Second, there is :L new stntute (sectioli 
15.31) on :~buse of ofici;tl nu tl~ority tlcsip~~ccl to carry f o l w ~ r t l  :11ic1 
111:tke more effective t l ~ e  role of 18 ll.S.C. 3 212 in this field. Third. 
them is a sequence of statutes on politic:tl processes (sectiol~s 1531- 
1535, :tnd 1541-15 12) tlcsig~trd to c:l:trif-j tlic t raclitional use of 18 
T'.P.C. a 241 in the ;IW:IS of election francl, :tnd to update rind chr i fy  
thoso parts of the ( 'orn~pt Pr:wtiws :md 1T:ttcli ,\ c-ts 11-11ich :tw neit her 
obsolete nor already covered Iy tlir r c ~  isions of I8 1T.S.C. $8 441 and 
245. 

PART v 
This part. explains the retention and rerisiori of the open-ended 

b'violnl ion of constitutional ripl~ts" Ii~npi~agc~ of 18 1J.S.C. 8 241, i\-it11 
section 242 ;tninlg:t~l~ntetl into it.  (Stutly Dmft  section 1501). 

This part explains tlir problems : I I ~  alternatives in nttcnipting to 
tlevisc: ;i c1e:trcut st:lttttr on :11)11se of official nntllo~*ity, : I I ~  :wew cowred 
somen-hat : ~ \ v h a r d l y  ill the 1~1r;t by the loose 1:rnpage of 18 r.S.C. 
$242. (Study Draft  section 1521.) 

Gatlierecl t o ~ t l i r r  in this 1)rtrt u~i(lcr tlw ~ e ~ t c l x l  lie:~cliiig .'Prolrc- 
t ion of the Politic:tl I'roceses" :ire n series of proposed sect ~ o n s  cover- 
ing several quite tliti'ercnt mntlers loosely l~littetl  to elcrtions or  zll)use 
of  political itutltority. Srction 1631 c.ontini~cs Ftvleral cbrimin:tl 11e1i:tl- 
ties for rote flxutl, a ~ t ~ n t t e r  now dealt n-it11 Itwgrly by use of IS T.S.C. 
8 241, :md punrides I:t~tgui\ge sprc.ific:~Ily cliwrfetl to frnittliileltt clecliou 
1)mctice.s. ('l'lte bronc1 l:~n,noagc~ of IS 1-.S.C. 241 is retai~iecl else- 
ivliero for other purposes: S-PP l>i t~t  IT- above i ~ n d  proposed w t i o n  
1511.) The ~ m ~ a i n i ~ t g  propoiwls, sections 1.532-1535, 1511-15 12. upd:ttc 
and revise those p r t s  of 18 1i.S.('. c l~:~pter  49. sec*tions 592-613 n-hich 
are decmed appmpriatcb for irtcntion in Title 18. This p t r t  of 'Title 1S 
is a t  present largely n ~i i i s tu~- r  of ('orrupt Practices le~is l :~ t ion  ant1 
ITatell ,\ct prorisions. antl much of it is either nnneedecl or  should be 
transferred to Title 2, ~11i l l ) t~r  8, sections 241-256 or  Title 5, sections 
1501-1906 arid 7321-7397 ii71icre other mtterinl of this esscnti:tlly 
regulatory type is found. 



I. INTRODUC'ITON AND OVERVIEW 

A. Development o f  Civil Right8 and T'ofing Legislation W i t h  
Crin~innl 8mctiotu 

Our oldest meaningful statutes in the fields of civil rights and voting 
date from the Reconstruction Period, tlie best known being sections 
241 and 242 of Title 1s. After Reconstniction there was &nost a mn- 
t u q  of legislative lionaction on c i c l  rights and racial cliscrimin:~tion 
issues. In the field of Federal elt~ctlons, per se. some corrupt practices 
acts were passed, including the IIatch Act of 1939, most of \rhicll arc 
codified as 1S U.S.C. $4 591-613. 

Beginning nit11 tlie ( ix-il Rights Act of 1957, Congress has enacted 
civil rights iu~d  voting legislat~on with increasing frequencj, e.g.. the 
Ciril Rights Act of 195i,1960,19641968. and the Toting Rights Act of 
1965. IIowerer, tlie great bulk of this legislntion centers on use of the 
aclministratire process m d  civil injunctions for enforcement rather 
than criminal sanctions. Most of it is codified to  Title -12 of the United 
States Code. In  a >proaching this field it is important to realize that 
although civil rig I lts and voting matters are an  integral \vhole, from 
the perspective of the total Fedcrnl gol-ernmental response, the S a t  ional 
Conm~ission on Reform of Fedem1 Crinlinal Laws perforce must deal 
with only a part of tlie problem. Wc deal here only with those crminnl 
penalties, in the civil riglits voting area, properly nlloctlble to the 
Federal Criminal Code. 

For esample, except as reaclred tnngentially by some parts of 18 
1T.S.C. 245 (derived from the ( : i d  Rights Act of l968), such areas 
as desegregation of schools mtl other public facilities. equal employ- 
ment opportunity, equal opportunity in access t o  housing. nondiscrim- 
ination in use of Feden l  grants, and Segro enfmnchisement are being 
approached by the Fedenl  govt~rrimcnt today prinlarily through non- 
crin~in:il slmction teclmiques. Where violence or frnud are used to 
deter equal participation in bellefits and opportunities, or to under- 
mine the integrity of governn~ental processes including voting, crimi- 
nal smctions are i1n :~ppropriate, necessary response. 

Tho primary criminal statutes touching civil rights and voting 
mhicll nevi exist may be briefiy noted. From tlie Reconstruction Period 
derive the estre~nely open-entlrtl 18 U.S.C. $5 241-9-12, whose breadth 
and gyenel-nlity have been il major impediment to their effective use, 
even though on their face t h y  wonlcl seen1 to be a sovereign remedy 
for all wrongs. Section 241 makes it illegal to conspire to injure or 
intinlitlate :my citizen in the f1.w esercise of any right secured by the 
Constitution or Federal 1:1ws. I n  practice it h:ls been primarily u vote 
fraud statute for Frcleral elect ions, although its poteritinl application 
is no\\? much broader under more recent. theories of Federal constitu- 
tional power. noted below. Section 2-12 makes it illegal for anyone 
acting under color of law to clegrire another of rights secured or pro- 
tected by tlie Constitution or Iit\~s of the United States. I n  practice 
its mitjor use has h e n  in connrction 1-i-it11 tlie improper use of violmc.e 
by State-local police or prison ollicials, altliougl~ the volume of 
prosecution is not great. 

A major problem under both of these provisions, and especially the 
latter, has been a lack of specificity, and hence a lack of warning to 



possible defendants of the kind of conduct prohibited. thus making 
them iniperniissibly n g u e  1111tler d w  process standarcls. I11 the famous 
case of ~Ycre?c.s r. I ')tifed ~9tafe.s, 325 I-.S. !)I. 101-107 (1945). tlie 
Supreme Court saved the c.o~istitution:~lit?; o f  section "2 by rending 
into it. a none-too-clenr specific intent requirenicnt. i.e.. that tlie 
c1eeientl:uit Sheriff wlio liad :~l)used : ~ n d  killed a Negro in the course of 
:ln arrest be shown to have wted wit 11 refetvnce to the victim's con- 
stitutional rights, :ml  not solely from private pique. 011  retrial, 
Screws was acquitted by t l ~ r  jury. Rut in :I later c:is~ a jury convicted 
s e r ~ r a l  policenien ~ 1 1 o  had physically abnscd certxln al lept l  thievc~. 
and the S n p ~ r l n e  Court found no c.onstitutiona1 defect. ~ d e r  ;I jury 
charge which read il l  part as follo\vs: 

The law denies to :Ingonr :~cting under color of Inn- . . . the 
rig!it t o  try n. person by ordeal: that is. for the officer liilnself 
to lnfiict such p~nisliment up011 tlie person as he tliinks the 
person sllould ~vccive. Now ill cletemining whether this 
requisite of n-illful intent was present i l l  this case . . . you 
gentlemen are entitled to consitlcr all the :lttencl:int circum- 
stances; the malice, if :~ny,  of the defent1:mts toward these 
rwn: the weapon used in tlie ass:iult. if :ins: :ind the cl~tracter  
and duration of the investigation, if :niy, of the ass:~nlt. if 
any, and the tinic and ~nalilier in \\-hich it was carried out. All 
t .hes~  Iilcts and c.irc~mmst~lnces mity be t:iken into considera- 
t ion . . . for the purposr of determining n-hetl~er the :1csts of 
the clefenclants were willfnl and for the deliberate and willful 
purpose of depriving these men of their Constitutional rights 
to Ix txietl by n , j ~ ~ r y  just like everyone else. 

Long continued efforts of the Departnicnt of Justice i111d otlicrs 
dating back to tile 1950's to :~dcl clarifying l i~npi~:~ge  to srctions 241 
: i d  242, espec-itllly the latter, t1111s ensinp the spec.ific intent require- 
ment. :uid making prosecutions easier. En:illy culmi nnted i 11 1068 in 
Title I of the Ciril Rights -1c.t of th:tt year denling with ~ i o l e n t  inter- 
ference with c.ort:~iii Fcden~lly protcctible :~ctivities. It is c~oclifierl :ts 
18 TT.S.C. 8 245. I t  is nn extrcmiely detniled, complicated st:ltnte. with 
po tc l~ t in l l~  a very bro:ld reach. -\ sepirate Ironsin* violence provision 
rrith annlogms 1ang11;tge and penalties (42 ~J.S.P. i. :3631), al t l i (n~$~ 
codified separately, sllould bc read with it. I n  tlie first year of esperl- 
ence with these new provisions (-1pril 1968 through .June 1969), 
however, them were only a 1i:mdfnl of actions and  no signifir:uit 
co~nmclit can yet be 111ade. 

Other provisions with crin~in:ll s:~nctions :tlfwting civil rights :Ire 
compnratirelg minor :llicl sperixlized in n:ltnw. They ~ncluclo 14 T-.S.C. 

1509, making it n n~istlernea~~or to interfere wit11 :I court ortler. acldetl 

' Il'illiotnu r. Utritcd States. 3-11 T.S. 07. 10%. (1951). For rcfrrmces, 8cc 
Cmf 3rrsc.s  a m  JIcFa~r.ann, R'.I)EIIAL Jrsrxm ( 1!1:17) : Shnpiro, Lit11 itnf io1l.v in 
I'rosr'rrtting ('iril Rigkt.u I'iolatiol~.~, 46 COILSC:LL 1,. (2. ,732 ( I!)fil) ; 1'11l ire1 Frvlrrcll 
Ciril Rightr Et~forcrtt~ott:  A C'rtrtrxt Apprrrisol, !W U. PA. I,. REV. im (1W1) : 
C:ildwcll and Brodie, Enforcctnrnt of t h c  ('ri~ninal ('iril Rights Statrrtr. 18 T.F.('. 
Srcfion P.fZ.  ;?I I'rimn B r ~ ( t a l i t ~  ('IIXCS, 22 Gw. I.. J. 701; ( 1 W )  : Ellif, The 
Unite11 Stntes I)cpnrtr~~c~t~l of Justice and I ~ i d i ~ i d ~ ~ t r l  Rights, 1%;-l!)W (ln(i7) 
(unpulblished P11. D. dissertntion. 1Inn-art1 TTnircrsity) : 1)ison. The. dttornrv 
(:otrrnl nvd Giril Riqktr. 18i&I!)M. in  Rorm OF TIIE  AITOHSEY GESERAL OF THE 
Uslmrr STATES 10-3 (1Xi8). 



by tlie Civil Rights Act of 1960, in order to permit immedi- 
ate use of the arrest power against mob action obstructing 
desegregation orders, and some older. seldonl used provisions 
concerning i11ipropr.r search i111d seizure (18 U.S.C. SS2234- 
2236). transportation of strikelweakers ( 18 U.S.C. l B l ) ,  seamen 
and stOwa\\-:iys (18 17.S.C. $8 2191-2199). peonage :ind slavery (18 
U.S.C. $3 1581-1588). Section 1509 on interference with court orders 
relates to tlie Com~iiission's m:ltrrinls on physical obstruction of gor- 
ernmentnl function (section 1301), and criminal contempt (sect~ons 
1341 (1) (c), 1346). The peoiiilge-slavery prorisio~is, to  the estent 
t h t  they need to be ret:iined at :i l l ,  shcinld be related to the kidnapping 
materials (sections 1631-1639). 

It may be noted, liowcver, that a recent Snpreme Court decision 
concerning 18 1T.S.C'. $241. \rliicli seems i~pplicable also to 18 U.S.C. 
$ nith its simil:ir "any federal Inw" focus, indicates that these 
c r i m ~ n d  statutes can have a broad outreach to civil replat.ions in tlie 
United States Code. 111 United Stcttes r. Joho.son, 390 U.S. 563 (1968), 
the Court s~~sta ined an 18 ITS.( ' .  5 241 lxosecution of persons \vho had 
interfered with S e p o e s  in their access to public ~~ccommodations 
covered by the Civ~ l  Rights -1ct of 1964. The Act has an esclusire 
remedy provision (42 1J.S.C. 2000a-6), which confines enforcement 
of the riglits created I y  the Acl to injunctive relief. 

The majority of the Court coilstrued this to  bar criminal actions 
only  g gain st proprietors or owners of the public :iccommodations, 
and not. to foreclose crilninnl ndions against outsiders who assault 
Negroes for exercising their right to eq~~nl i tp  in public accommoda- 
tions. The opinion of the Co~irt by Mr. .Justice 1)ouplas creates n 
presumption that 18 U.S.C. $941 is to be accorded "a sweep as broad 
as its language." unless tliere is clear indication of a contrnry con- 
gressional intent. The dissent of dust.ices Stewart, Black and Harlan 
rested on st:itutory interpretation grounds, turning not on any limit- 
ing principle found in 18 TJ.S.('. § 2-1.1, but solely on their reading of 
the exclusive remedy language that Congress had inserted in the 1961 
-1ct.. 

It would seem, therefore, t l ~ t  any civilly phrased regulation any- 
where in the United Stntes Codr which werrte.? a p e ~ m n l  riqhf and is 
not. exclusively tied to :I civil reniedy could 1~ the bnsis for a section 
241 (and if .'under color,:' section 242 :dm) prosecution against m y  
one who injurecl or deprived the person esercising the statutory right. 

Voting and Vote  Fmrud.-Voting and vote fraud matters do not 
constitute i l  category wholly sepr~rable from the general civil rights 
materials becanse of the significant degree of stat~ltory overlap. For 
esample, 18 l'.S.C. 5s 241 and 242 may apply to voting matters as well 
ns to other civil rights depriv:~tions, and indeed the primary use of 
section 241 hns been in tlle vote fraud area. The Voting Rights Act of 
1065, although erecting essentially a civil system of Y e p  roter regis- 
tration. included some criminiil sections which overlap not only 18 
V.S.C. 88 241 and 242, but also 18 T-.Q.C. 245. derived from the Ciril 
Ri&s Act of 1968. Regarding the Voting Rights Act of 1965, 42 
1J.S.C. 8 197% t o ~ ~ c l ~ c s  on rote fraud. Suhsection (a) of section 1973i 
penalizes improper performance of oiiicial duties regarding voting and 
counting: subsection (c) deals with rarious combinat.ions of rirate 
fraud, and is more specific but less broad than 18 U.S.C. $241. ! ection 



1973j(a) of Title 42 specifics crimin:tl penalties supportive of n r ious  
other parts of the Act ; section 1973j(h) ~x~inlizcsclestruction of cert:~in 
rot i~ig reco~.tls: ant1 section l 9 i3 j  (c)  penal izcs conspirnci~s to violate 
r a r i o ~ ~ s  parts of the , k t .  

Tho various corrupt elect ion prnctices prorisions. :1nd the Hntch 
Act provisions. :ire brought togetlw in 18 1T.S.C. BQ 591-R13. They 
are shot through with jurisc1ictio11;~l bre:ttlth i~iconsistrwcies. Jlost 
have little use. 

The Federal strncture of our government and the limittd range of 
powers delegated to tlie nat ionnl govenmiiwt Imre tr;tditionallj- 1)em 
riewed :IS sipific:mt ly limit i ~ ~ g  the ~ x n g e  of Federal 7rgixlr1tir.e po~ver 
in the civil rights and voting fields. Dmm:itic Supreme Court deci- 
sions of the p:tst. 5 years may non- II:IW ended this eril. Certainly. few 
fields of constitutional clod rinc htve clli~ngecl more mpitlly in the 
1960's than this field of Federal autllority over ciril rights :tncl voting. 
A s  a consequence, Congress may now possess virtually p1en;try 
power-and hence concurrent power-with the States. F u t ~ ~ r e  clel):~tes 
therefore may center as  muc.11 or more on the need for n giren pro- 
\-ision. ancl the proper scope of csercix of Federal jurisdiction 
auxiliary to State power. rather than on the question of tlir constitu- 
tion:~l validity of rarious Iiilltls of possible Fcderd action. 

In  :L wide range of :wens it is now clifficl~lt to  perceive :illy cotwti- 
tut iond inhibition on Federnl enactIiient ;ind enforcement of d i n t -  
ever pnlicies seenr ~lcedfnl t o  C o ~ l p e s s ~  a</., Kegro eq~~nl i ty  and 
compensatory or  preferment quest~ons, integrity of Feder:tl or 
Federally assisted pl.ograms,.escessi~~e forcr by State law enforcen~.ent 
officials, access to ;111d pnrtlc.ipatioll in all benefits and rnterprlscs 
significantly related to the n:ltion:il economy, and the like. 

Thirteenth :l~neltr/n~ertt.-IIeadil~g the list of new constitutior~al 
derelopments, with the total imp1ic:ttions not yet clearly pcrceiwd, 
is tllc n c ~ ~ l y  rrs~~rrectcd thi14 cwlrll :111wnclrnc~111. I n  Jones r. ,llf reel 11. 
unyrrl 6'0.. 392 ITS. 409 (IN%). the Court upheld the constitutionality 
of 42 P A C .  5 19R2, a Recolistruction Ern statnte which gave all 
citizens the b's:lme rigl~t?'  as \rliite citizens to purchase property, and 
applied it in favor O F  ;I Segro petitioner wliosc ooffer to buy a home in 
n private tlcwlop~ncnt in St. Louis ('ounty had h e n  denied solely 
because he \~iis a Srgro. ,\ltllough for a c e l l t ~ ~ r g  the s ta t~ l t r  h:td been 
viewed ns I ~ n v i ~ i g  no cwstitur ional foundation :~dequ:tte to support its 
l iter:il out reach bec:i~~se it \CIS not I )oun+l  either 1)s interstate coni- 
merre concepts or  tlw Statc :lction rcqu~re~ttcnt mirler the fourteenth 
:unentlment, the ('o~tx-t foulltl ml :dequatc basis in the thirtcenth 
amendment. r,iternlly, the t l l i r t ce~~ t l~  arnclidment provides only that 
neither b.slarcry or  i~~voluntary  servitude.. . sl~nll exist" in the rnitecl 
States. But tlie conp-c&oni~l pon-el. to implen~ent this substantive 
language cnn inclntlr, said JIr. J ~ ~ s t i c c  Stcwnrt for  thc ('ourt, legis- 
lation to abolish ..all I)aclges alicl ilic4tlents of slal-cry." ' ,111cl he \\.cnt 
on to speak of congressional power. dcrired from the thirtecl~th amend- 

'3.32 U.S. at 4 3 .  



ment. "to assure t h t  a dollar in tile Iit~nds of :I Segro \ d l  pnrchase the 
same thing a; ;I dollar in tlie lial~cls of :I n-liite man." 

There is no l ~ i ~ t u m l  or  logical limit to the "budge" or  "continuing 
:LUL'~" of s1:~rerg concept, once :I q>liecl to residential property pnr- 
rlia,d in 1968. .\rguably, thi. t I iirteenth amendment. may now be 
read to confer upon Congress :I p1en:iry police power regarding all 
Segro racial discrimin:~tions, ineclu:~lities of opportunity, either per- 
sonal or com~erci :d,  and the like. Regarcling private clubs. if the 
Court's equal "dollar" sentence is to be taken literally, Segroes may 
not be barred solely as  Scgoes ,  i~ l t l ion~l i  non-Segroes may be barred 
if thew is insutticicnt St:~tc, nctio11 to blmg tlien~ under the fourteenth 
;~rncncln~ent, tuitl if commerce c o ~ ~ c ~ p t s  i1l.e inapplicable. The  ~eripli- 1 eries of tlie me:~ning of the Joite.~ case must be left for  case- --case 
elabor:ltion. It is oln-lous t h t  at least vhere Segro victims or  litigants 
are in\wlred, wc l i t~re t~ new perspectire for riewing the outreach of 
such stntutcs a9 18 C',S.('. $8 2+1, '-24% 245, : ~ n d  others. 

Con) merce Concept.-The lntcrstate commerce concept, which es- 
pulded p a t l y  in the 1!K30's, acliie~ed iidditioni~l breadth in 1961 
111 tile c:ws sustaining the ~ u b l i c  :~ccomniodations title of the Civil 
Rights , k t  of l!)fi4 : Hemllt o f  Atltrtrta Motel v. Pnited Sta2e.Y. 379 U.S. 
241 (1964) : Ecrtzenbach I-. XcClurrg. 379 1-3 291 (1964) .  The more 
interesting of the two is the .IlcPlrt~ig case. Despite sonic broad lan- 
guage in tlie opinion, the lieccrt of Atlanta case could rest simply on n 
finchng of inconwniencc! to :I den~nnstr:~ble class of interstate tra~elers. 
Rut in the JIcCltoq case, concerning :I restaurant 11 blocks from an 
interstate h i g h w a ~  wliich h:~d not been s h o ~ ~ n  to have served or 
denied serrice to mterst ate t r : ~  wlers, the Court's r:~t.ion,zle is more 
interesting. 

The restaurant did serve some food which had niored in commerce, 
but one branch of the Court's r:~tionale is broad enough to corer res- 
taurants serving wholly local loot1 to \\-holly local customers. The 
Court pointed out that restaurant segregation diminishes national 
demand for  food products. and that the situation should be v i e ~ e d  in 
the aggregate, rather t h i ~ n  in t e r m  of a single rest:~urant. This thought 
is nn:llogous to tlic ruling in 7iTicltcrtd v. Filbrcrn. 317 U.S. 111 (1912), 
that home grown wheat consumed on the farm may still be subjected 
to national acreage quotas because such consumption constituted 
t ~ w n t y  percent of the mtional dtw:und. 

The Court in  .I/cC7ung furtllcl. pointed out t1i:lt restaurant segregn- 
tion discourages popul:~tion niolility which in turn adversely affects 
industry location. with w consequent :~drerse effect on the dynamism of 
the national economy. I n  a w:ty this is n more particularized, more 
forthright rcrsion of the murky %dona1 economy" opinion with 
which the Court supported tlic constitutionality of the 'ATages and 
Hours ,\ct in Vnited Stntex I.. Darby. 319 T.S. 100 (1911).  Once 
"interstate commerce" is read ils "national economy"--on the ground i t  
better sen-es the nppnlwt Founders' purpose to place a t  tlie national 
lerel plenary power in eronomic affxirs-and is defined in terms of 
such elements ns populntion mobility. a power without obvious logical 
limits emerges. 

3 Id.  at 443. 
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Tratlel Concept.-In 1069, with dissents by Chief Justice Warren 
and Justices Hlnck ancl H:lrlm, :in indepcndentlS articul:~ted "right 
of inte~stxte t r i rel"  plus n right to hlroral)le conrliiio~ls for trrtvel, 
emerged as part of our coristitutionril principles, related to but inde- 
pentlent of the commerce c1:iuce. The Court, 111 Shoyiro T. Thompson, 
394 1 - 3 .  618 (1969). nullific4 the ~)racticc of several States and the 
IYstrict of ( 'nlumlh~ of requirinc* 1 year's resiclence as  n prr-condition 
to eligibility for certiiin types o? pr11)lic assistance. The residence re- 
quirement, s l id  the ('ourt, deterred "in-migration of indigents," a 
"constitution:~lly i~~il)ermissil)le" pl~rpose i n  tlie light of the fu~rda- 
nlentnl nature of the "right of interstate movement." ' Tlw matter Iracl 
been presented by tlie opponents of pu1)lic ns&nnce residence re- 

nirenlents as  escenti:illy an rrlual p~wtection of the 1:ln-s c:~se. But the 
?'ourts opinion seems to rest I~eavily on :I 1)1aad concept of b'tnrel." 
either operating independently as an intrinsic element in our Federal 
sys t~m,  o r  a s  justifying an ~~nusnnlly strict ;ipplication of the equal 
protect ion clause. 

Earlier cases foresl~ndo~ved this drvelopnient, but none :we as forth- 
right RS Xhapiro and as suggestive of other possible offshoots of a 
"travd-relateel" concept. Fo r  example. E d ~ r w d ~  v. Cnlifornia. 314 
LV.S. 160 (1941). involred :t State ban on private inducements to 
indigelits to come to  Cnlifornin. -And T i ~ i i t ~ d  Statex v. Guest, 383 1-.S. 
746, 757-760 (1966), in its lr:~cel :~spcct, involred :L private sltlyjng 
of a Xegro trareling on an interstnte highway. Writing the opin~on 
of the Court in Guest, Mr. .Justice Stewart said that. not all inter- 
ferences v i th  trax-ele~s abridge a Federal right. and that a i'o~lspimcy 
to rob nn interstate t rawler  woultl not. 1y itself. violnte 28 1i.S.C. 
S 241. In S1wrpit.o. of course. travel IWS unimpeded, and at issue were 
peripheral Stnte polici~c which milke one Stnte more o r  less attractive 
than another to an  indigent on the ~ G I - e .  Like the revired thil2eentl1 
:~menclment :tnd the I I ~ K  cotilmerce clause, tho ultimate outreach of 
:I "fn~orable conditions for travel?' concept is obscure. But it ohriously 
enllrn~ces Federd power. 

Dbrrin&.illrrto?y LLStrtte" :lction.-1)espite 11 steady judici:ll attenun- 
tion of the "St:lte :wtion" requirement for t r i ~ g e r i n g  eitlicr the four- 
teenth or  fifteenth nmendments, it was until 1066 tlio~lght that 
private discri~nin:~tory action ~vitliout State itlrolvemeiit 1:~- o~itside 
tlie reach of these :~mendn~ents. T3~t  dicta in two S n p i ~ m e  Conrt 
opinions in tlint year-app;~rentl supported by 11 mnjority of the 
Court-indicate that proof of "State action" may be unncvessarr if 
the h p m t  of the privitte ~ict :~ffects :wcess to nncl enjoyment of "S'tnte 
facilities." The true ~neanirig of tlwsc two cases--Fnjted ,States r. 
Guest. 38.3 1T.S. 745, $55-756 (1966), and Krrtienbach r. Jlorgan, 384 
V.S. 641 (1966)-m11st await cmes which sqr~arely raise such questions. 

Gueat. as noted above, could rest solely on :I right of travel concept. 
In  the alternative, Jlr.  Justice Stewnrt rested the Coart's affirmance 
of Federal power to pl~o,wnte the clcfendanis (all private citizens) on 
;I s ecinl theory of "Stnte wtion" nnlikely to be repeated. H e  took 
r t  ! w e  v i ~ l l ~ e  one allegation in the indictment-which on the face of 
it would seem not to ha\-e the sli@tcst relevance to tlie facts a t  i s s u e  
t l ~ t  the brutal niglit higliwny shying of the N e p n  mas par t  of n 



conspir:icy to cause "arrest of Segroes by means of false reports that 
Sepoes  h:~d committed crinlinal acts." 

I l o ~ ~ e v e r ,  sis concurring ,Justic~es in Guest. in opinions written by 
Justices Clark :lilt1 Hrenn:m, took n n~ucli broader vie\\- of Federal 
jurisdiction mltler the fourteenth nmendment (und by implication the 
fifteenth ;~mencln~ent). Siln ~ l y  ~t;~tecl, the dictum vas  that if private 
action. ewli conceding it to b e wl~olly private action, is i1inle.d a t  inter- 
fercnce with "fourteentll t~mend~lient rights5" it falls within Federal 
power u d e r  thnt :~mendnicnt. .lnd both .Justices in nearly the same 
words gave the s:in~e exal~~ple  of :L foi~rteentll tlinendment right-"the 
ri ht to eqiial utilization of state f:~cilities." " 

%madly conceird, the "State facility'? concept rrould embrace all 
:ictivities and programs l)rovidetl by the State (w1t.11 or without signifi- 
cant Federal fin:lnc.ing), : ~ n d  pprliaps all "pri\wte" activities and pro- 
pranls significantly hancecl by the State. I t  may be noted that this 
"State facility'' idea, if tlerelopecl rrithout benefit of p:~rticul:wizing 
legislntioii under broad 18 U.S.C. $241-type Inn,vuage, will turn on 
q~iestions of intent and motive, nnd continue the ,Sc)-ezc~ problem of 
separating out wl~olly private violence from acts done to deprive olio 
of a "Federal riglit." 

Kotzenbnch v. .lfo,yala, 384 1T.S. 6-11 (1966). does not speak so 
directly to the question of reaching priv:~te action via the fourteenth 
tinwnclment : it did not liare to, because on the facts there was no 
"St:ite nction" probleni. At issue T:IS the constitutionality of that 
portion of the Yoting Rights *let of 1965. which invalidated Yew 
york's requirement that a voter be literate in Englisl~-concededly 
"State action." I3ut in working out a rationale for its opinion that 
Sew york's provision was sufliciently discriminatory to lie within 
congressional power to enforce the fourteenth arnendment. the Conrt 
developed - - a theory seemingly applicable to the .'State action" elernent 
as well. 

The essence of Mr. Justice Brennan's oninion for the Court is the 
theory that whenever Congress ilcts under &tion 5 to  c l a r i e  the mean- 
ing of section 1 of the i~inendmrnt, a strong pxrsumption of validity 
:~ttnches to the congressional tlrter~ninntion. Tliis is very close to a 
generic police power concept in the field of .'e ual protection." 

Fedem/ Remedid Poriw-To our tiwlition:~ 1 o~er:ill classificat.ion 
of Federal power as l~eing either LLespre.ss$: or "im died," we seem to 
l ~ v e  adtlecl in 1966 a new categorj-Federal reme d in1 power. Esce t 
:IS linlitecl by the race, sex :ti~cl equal protection co1icept.s of t f le 
fifteenth. iiinetee~itl~ and fourtec~~tli amrnclments. voting qualifications 
for both State : ~ n d  Fede~xl  elections :Ire allocated to the States by 
article I. section 2, am1 the wve~~teelitli :tmentl~iient to the Constitu- 
tion. I-Iowcver. in the Voting Rights ,\ct of 19G5, Congress turned 
from the case-by-case process of enforcing Segro voting rights in 
the South by litigation based on the fifteenth amendment, and-in 
opcratire effect-iiuthorized a tenipor:~ry Fetleral takeover both of 
voting qu:ilifications and voting registration. Central to the plan mas 
:r ..trigger fornluh" keyed to proof that fewer tlmn half of the eligible 

'3% G.S. n t  '761. C82,7%. 
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Negro voters were registered, and a consequent 5-year suspension of 
State voting lams (other than such innocuous, objective requirements 
as age). By direct action, as a permanent measure. such authorit? 
lies bqond  the reach of Congress except by constitutional :mendment. 
TIomever, the Act was sustnilled in South Cm~olilla v. licrtzenbnch. 
383 U.S. 301 (1966). on a nominally tempomry, remedial power theory. 
I n  other words. past abuse of State mntrol over voting qualifications, 
in reference to Negro qualification justified a Federal takeover for 
11 period necessary to correct the abuse and equalize Segro-White 
voter eligibility for the future. 

The implications of this bLremcdiztl" power to correct pnst State 
de jure discriminations are fascinating, both as to areas which poten- 
tially could be covered in ediicatio~i, housing, :~d~ninistmtion of jus- 
tice. zoning and planning. and as to the duration of the %orrecti!.e" 
period. ,Use,  give^^ the Federal "take-over," private discrin~inat~on 
or interfere~lre affecting the :wen could then be reached on a corwen- 
tional theory of affecting a Federal function, 

Summary.-The broadest constitutional theories supportive of Fed- 
eral action nre the thirteenth ~lmentl~~lent (but logict~lly for Segroes 
only), the dereloping *baffecti~~g tmvcl" concept. and the familiar but 
still developing "affecting commerce" concept. Still in rL developmental 
stage under the fourteenth and fifteenth amencln~ents is the question 
of the extent to which Conpress cnn reach private action (nithont 
even indirect. State involvement) on a t heorg of curbing "private 
interference with fourteenth amendment rights." TTnder a theory that 
any private nction which supports "ghetto-like conditions" is subject 
to Federal rcnch thronrli the fourteentll iimen~lrnent,~ on the groun>l 
tshat it makes provision of equal State services more difficult. there IS 

no meaningful limit on Federal jurisdiction other than the political 
process. 

C .  Approaches and Policy Choices 

As observrd at  the outset. Congress' csercise of its potentii~l power 
over civil rights and roting llns been fragmentary. and largely CO!I- 
fined to recent yexrs. In term3 of subjects, Federid attention was 111 

the pnst largely confined to voting, plus some attention to police vio- 
lence under 18 T:S.C. $ 9-E. -And by virtue of the open-ended quality 
of 18 1J.S.C. 58 2-41 t~nd  212, there was authority to go after L'di~.ty 
birds'' generdly who deprive others of "Federal rights." but were 
hard to identify under such loose language. More recently attention 
has been tunled to education, public accommodations. eniploynient. and 
housing. I n  terms of sanctiont~l spsterns, the p$rni~ry reliance in the 
nerer fields has been on civil regulatory techn~ques. Tlie proper role 
of criminal sanctions has k e n  perceived to be discour:~gement of vio- 
lent or fraudulent i11terferenc.e with Federally protectable intere?~. 

As areas of Federal jurisdiction espand, there may be il~c:easl!lg 
appeal in the s u g p t i o n  that the Fedeml Criminal Code be pnrnar~ly 
a p d i n g  of common law and general regulatory offenses, similar to a 
State criminnl Code. si~pportetl by a separate listing of jurisdictional 
bases for Federal action. Rut ns applied to the civil rights field this 
idea would seem not to be workable. at  least at our present stage of 
development. 

'Cox. Forwnrd: Constitutional Adjrufication and tho  Promotion o f  Humun 
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Such a ..special jurisdictional base -~ne ra l  crime definition" ap- 
~xoarl l ,  would destrog the suhsti~ntive o en-end~d,  clerelopmental 'i' qllaliry of 18 U.S.C. 8s 241 ;11lcl 212. -ilso, t ie jurisdictional bases for 
scctio~ls 241 ancl 212 are themselves not. only quite varied. but qulte 
derelopn~ental, u s  indict~tecl in tlw i~bove discussio~~ of constitutional 
I>:Ises for civil rights legislation. T'nder the present approach. there- 
fol-e, 1Ceder;ll criminal 'u~isclictiori could expand not only by conscious 
congrc5sionill choice, Lut by Supreme Court evolution of b.aRec- 
tation" doctrilles in the conllnerce and fourteenth anlendment fields. 
'rraditional1~-. the ciril rights $cltl has beeu   no re uniquely tied to con- 
stitutional, and hence jurisdictional. concepts. than, for  example. busi- 
ness f ~.:tud. 

-1s presently perceived, an approprinte approach for a revision of 
the criminal sanction statutes in the ciril rights-rating field ~ o u l d  

a e orize the statutes 011 n snbstai1ti1-e basis \vhich is more 
clearlj be to I: d 3 lied than under existing law, to omit jarisclictional bases 
where the broadest, ol~trench is desired, :lnd to  build into the 
substnntire provisions the special jurisdictional features which are 
designed to l ~ m i t  cwrerage. l\'herr juristlictional bases are omitted they 
should be unclerstoocl. t l~rough legislative history, to be an exercise 
of full Federal power under lnultiple jurisdictional bases, includmg 
constitution;~l doctrines of Feclenll jurisdiction yet to be articulated. 
Concededly this does little t o  cli~rify for the casual Code reader the 
single or  mnltiple constitutionul h s s  for  a given prorision. tlie 
bases the~nselres being noncotel.niinous-for example, the fourteenth 
amendment . the commerce cl ilnse. Rat this is implicit in our Federal 
system at its present stagc of development, Tlirough a substantive 
focus. some order may emerge. i111d the question of jurisdiction Till be 
clear in some instnnces, suLject to cas-by-case cle~~elopment in others. 

It also may be noted tlmt virt11:111~. a11 Fecleml jurisdiction in these 
fields is azrxt?iay jurisdiction, t h r  conduct in question also being s u b  
ject to Stntc ponw. This applies even to Federal elections, wh~cli are 
held by the States. IIence. some attention needs to h p i ~ e n  to  tlie 
que~t~ion of inclusion of antiprecrnption prorisions. and to the ques- 
t ~ o n  of limiting tlie total possible rnnpe of F d n . : ~ l  i n r e s t i g n t o ~  and 
adjudicative jurisdiction with prorisions requiring a findinz of need 
for Federal action. 

A "cleaned up" civil rights and I-oting portion of the new Federal 
criminal Code. under the nhove :~ppro:~ch, woulcl include the follow- 
ing elements. 

1. A Detn i l~d  Serf ion. on. T'i& nt Zt~terfe~ance TTT;th Specified Fed- 
eral nr Federd7y Protectrrh7e Intcreste.-This section, b,& on pres- 
ent 18 CS-C.  s 845. could be expilncled bv Congress to cover additional 
interests in the futuir.  I n  its present form it is clesipned to protwt 
s e~e ra l  interests-racinl equality, :lccrss to Federal benefits. rating, 
freedom of expression in these areas. 

2. Protertio?~ rlgc~in-vf S o u  ~ i o l ~ n f  Zntei*fPreme W i t h  the k*Cnme In- 
te~ast.?.-While this could he :l separate section. s ~ c h  :a appronch 
~ o u l c l  cause needles repetition of pro13sions. -1s prwently dmfted. 
the pro-i-ision is part of the snrne section which reaches violent inter- 
ference. One of the t i q e t s  lierc is economic coercion. which is not 
directly covered by present civil riglits legislation, and d l i c h  mould 
not be reached either by the generill fn1uc1 provisions. 



3. A Section Retnining the Open-Ended Qurtlity of 18 l7S.C. $5 241 
cmd 2@. Z?I& C7arifyin.g Thes~ ProviRions in. TWO Directions: Voting 
Fraud. TT'hich am Been n Primaly drea of f i e  o Section 241 -.lZ- 
though Not Mentioned in That ,Section: O w n 1  Vio f ence (in the Law 
Enforcement Pon f e d ) .  Which rids Been a. Primary ~lrecr of Use of 
Section 248, A 7tha~.c/h ,Tot Jf en tioned in Th a t  tSection.-These two 
provisions pose the greatest conceptu:ll prohlenls. Dating from Rccon- 
struction, they have been difticult to enforce, but for generations they 
were the only provisions available with any (*riminn1 utility. If they 
were to be simply repealed there would be some loss of breadth in 
Federal civil rights legislation, as well as loss of potential future 
growth as "constitutiolial" perceptions change. The solution attempted 
is to clarify their meaning in the light of their actual use, but also to 
retain broad language as a backstop for developmental constitutional 
rip11 ts. 

4. A Revi.~ed and Integrnted Voting nnd (70rrupt PrmtiCeR Chap- 
ter.-We npproacl~ voting fmm so many perspectires, and under so 
many different constitutional principles of covernge, that it has not 
proved fe:tsiLle to sever all voting nnd elections matters from other 
civil rights provisions. For esamnle. n ban on racia! discrimination 
will touch voting as well as other fields such as education and housing, 
but a statute contailling this pmrision will not reach ballot box 
stuffing, or more subtle forms of vote f m d  or improper elect.io?l 
influence. This chapter, with some overlap with more genernl c!vd 
rights sections. is designed to make certain tlillt none of the fdlowmg 
me unprovidecl for: (:I) rncial vote r e l ~ r e ~ o n  I)v any improper meps.  
violent or  ionv violent, but not interfering d l 1  freedom of esprrssl?n: 
(b) nonracinl rote fraud of r~ll kinds: ( c )  interference vi th  the m- 
tegrity of the election process, per se; and (cl) prohibition of such 
corrupt election nractices as excessive cspenditure, pat ronae prom- 
ises, politicnl nctirity on the part of governmmt employees, etc. 111 
some instances, and especially in the last. named area, it may be more 
~ p p y p r i a t e  to use civil and :~dministratire pro~isions rathqr than 
criminal sanc-tions. nnd a transfer of prorislons to other sectlons of 
the new Federal Code may be in order. 

A. Derivation: Relatian to Other Stdutee 

These sections derive ~rirnari ly from Title I of the Civil Rights 
Act of 1968 (18 l7.S.C. 8 2M),  which was d~bnted and reworked 
Congress nnd its coninlittees for 9 years before its passage in April, 
1968. It is by fa r  the nmst estensire and detailed &mino2 sanction 
civil rights legislatiori ever considered p d  enncted by Conmss. I t  
.started out rts 1egisl:ttion prininrilv clcs~pned to protect civil rights 
workers against violence, inspired in part by the slapinc of three ciril 
rights workers in Mississipni which gnve rise to Unifed A'tat4~ v. 
Price, 383 1J.S. $89 (1066). The aim was to reach private violence. to 
the extent constitutionally riel-~nis.il~lr, as well as violence in wl~ic l~  
State officials also were implicated. Primary hut not exclusive reliance 
was placed upon the fourteenth amendment, as potentially amplified 



by the dicta in rnited Stafes v. Gziest. 383 V.S. '745 (1966), and 
Iiatzenhach v. Xorqrrn. 384 U.S. 641 (1966), discussed n6p.a. For 
esamplr, in the field of Fetleml rlwtions, a theory of generic Fecleral 
power also colild be relied on. Ilowever. i-eg;~rdles of the kind of 
:~ctirity in \vhich the riolent interferencc occurred, only violence 
which W:IS motivated by consiclcmtions of rnce (or religion or national 
origin) was prohibited in the initial congresionnl dmft.8 

The legislation also had tlie more genelxl purpose of aidi?g.Federnl 
prosecution of 1-io1:ltors of  const~tut~onnl rights by promdlng Ian- 
g a g e  more specific than the vague terms found in 18 U.S.C. $$241 
and 2-k.'. In this nspect it wns responsive to invitations from the Su- 
prenlc ('onrt to Congress to improve prospects for effective enforce- 
ment by improring the 1;xnguage of ciril rights legi~lntion.~ Of course, 
insofzrr :IS 1s 17.S.C. 5s 2-41 and 84ii are retained, some orerlap neces- 
smil y results. 
h the Senate, however, Senator Sam J. Er-i-h, Jr., and others 

objected to tlic bro;lcl re:tcling of the fourteenth amendment on which 
the ITouse bill relied. Scnrrtor I b - i n  propsed i i  substityfe which 
~ o u l d  be confined to those activities (or aspects of ;~ctinties) over 
~ h i c l i  the Federal government has direct authority-for example, 
~)ro,a~xrns relntecl directly or iiitlirwtly to the Federal go\-erlunent, 
or to intersti~te commerce. Hence, the substitute dispensed with the 
need to prove motivation brlsed on race. 

Thr r*esult:mt 18 1J.S.C. 245 is n marriage of these two different 
nppro:iches. There is one list of actir i t is  in regard to which generic 
E'ede1-d power is postulated to protect all persons: and a second list of 
activities in I-egarcl to \~lrirIi only mciallg moti~nted interference is 
prohibited either for policy retisons or for constitutionnl reasons. 

This basic :lppro:~ch is retained in the proposed revision of 18 O.S.C. 
W 245 which uncle1.1ies draft, sect ion 1511-1515. Althougll somem11:tt 
inartistic, it is responsire to the vnricd but nonplenarg sources of Fed- 
eral power in our Federal system, and to policy choices concerning the 
degree of necd to rscrciae the mngc of potential power. For rul esample 
of such a policy choice see the discussion below of the "because" con- 
cept versus tlie possil>le .bwhile" concept in relation to section 1511. 

B. Draft Section 1511 

1. The Introdztcfo7y L m t g u n q ~ .  (a) "Thetiter or* not acting under 
color of Into?'.-Tlic statute is designed to reach both official and nn- 
o5cinl interferencc with :ictiritics which rest on n varieQ of consti- 
tutional justifications for Fecle~d protective power. For  example, 
"color of law" is irrelcvnnt regnrding prohibition of interference with 
Fedemllg assisted progixms, or commerce-connected actii-ities. And 
cren under tlic fourteenth nmcndment's equal protection of the laws 
clauscl, :i broad reading of TJ~titetl Sfatex v. Gzic..ut. 383 V.S. $45 (1968), 
would nllo\\- Federril prosccntion of private persons not acting under 
color of law (or in concert 1x311 State officials) if such persons force- 

'See Interfcrrnce w i t h  Cicil  X i g h t ~ ,  S. Rep. So. 721 on H.R. 131G, W h  Cong., 
1st Scss. (1S7). 

' 8 c r ,  c.g., Opinion of Justice Ike1111tkn in United Stcite8 r. (Iuc8t. 3R1 T.S. 745. 
iS6 (I!HiC,) : opinions of Justice Dou~lns  and Justices Roberts, Frankfurter, nnd 
.Jackson in Scrctos I-. United States, 325 U S .  91,105.151.153 (19.15). 



full int'imidated a Negro f ~ o m  sending his child to a desegregated 
pubtc school. 

Hence, the "whether or not . . ." clnuse performs only a clarifSing 
fundion of highlighting the reach of the statute. I ts  omission wodd 
not affect the operation of the statute. However, it seems ndvisnble to 
include the phrase because until recently the "State action" issue has 
dominated our approach, our theories of constitutional bases are still 
intricate, and people generally therefore may need help in understnnd- 
ing what Congress is doing in this new field. 

(b) "[By force 09. threat of force]." *-This phrase is now in 18 
V.S.C. 8 245 : hence such nonviolent interferences as econon~ic coercion 
are not rcnchecl by section 245. The hrackcts inclicnte that deletion of 
the ~~Imsc, thns ~naliing the stntute broader than a civil rights violence 
statute, is rclised for discussion. 

T h r e  is, of course, constitutional powcr (ignoring problems of 
proof) to repel any interference with Federally protected activities, 
and neither section 241 nor section W2 requires force or threat of force. 
Several policy choices :irc presented: ( i)  in our Federal system what 
is the desired scope of Federal ausiliary jurisdiction: (ii) to what 
estent should nonviolent conduct be subjected to criminnl pennlties 
instend of relying on Tqederal or private injunctive relief; (iii) would n 
broader statute rnise problems of clarity and proof disproportionate 
to any min  : (iv) whether, if the choice is to corer economic coercion, 
it cnn best be done b.v simply e l i rn i~~nt in~  the "force" clnuse, or  by 
keeping the ciforce" clause and adding a phrase such as "or other 
means.'? 

Regarding retention of the "force" requirement. i t  can be argued 
that the proper province of civil rights legislrltion ~ i t h  criminal sanc- 
tions is the violence field, plus the area of fraud which cnn be and has 
been reaclied bv 18 1T.S.C. § 241 regarding roting. And one could point 
to the relative lack of ciril r i ~ l ~ t s  success r ia the criminal process orer 
the years under 18 TT.S.C. 55241 and 242, in contrast with the far 
grenter success in voting, ccluc:ltion. ~ u b l i c  accommodations, etc.. under 
the more recent civil regulation and injunction statutes. 

A primnry species of nonforcefi~l interference would be economic 
coercion, against s ~ ~ c h  rights as voting rights, nn area attacked by 
Department of .Jnstice unsuccessfully b~ means of a c i d  injunction 
suit in Fn i ted  State8 v. Rawey.  250 F. Snpn 219 (E.D. La. 1966). This 
case preceded the more cspandcd view of Federal pan-er expressed in 
the Supreme Court's opinions in Linited States v. Gtrept. 388 U.S. 745 
(1966), and Katzenbach v. -iforgan. 384 V.S. 611 (1966), and failed 
both on Federal jnrisdiction grounds nnd lack of proof grounds. 

From the standpoint of civil stlnrtions. which may nornlally be 
more appropriate for economic and o t h ~ r  forms of nonforceful inter- 
ference, private injunctire relief is nvnllnble under 12 '17.S.C. $1983. 
That section is worded in the Iwoad vein of 18 1T.S.C. 6 212, but does 
require a showing of action "under color" of 

In the Tentatire Drnft. section 1511 hegan: "A person Is guilty of a Clnss A 
rnisclemeanor if, whether or not acting under color of Inw, he [by force or threat 
of force] intentionnlly injt~res, intimidate or interferes with nny pew-m be- 
cnuw . . ." 'Fhr brncketril rnaterinl is delrtecl in the Study Drnft. 

See Sote, TAP Fedaral Injunction aa a Remedy for Unconstitcttioital Conduct, 
TS YALE L. J .  142 (1968). 



A variety of statutes confer injunctire power on the Attorney Gen- 
eral. : i d  can be re-i-iwcl or extended as Cong~ess wishes. Concerning 
roting see. for example, 455 U.S.C. $ 1'371, clerirecl from Civil Rights 
Acts of 1957. 1960, 19Ch; m ~ d  42 U.S.C. 5 1973j. d e r i ~ e d  from Toting 
Rights - k t  of 19GB. The Civil Rights Act of 19G4 authorizes the Attor- 
ney General to seek injunctions c.oncerning discrimination in places of 
piblic acco~rnnodation (4HJ.S.C. s2000a-5) (private suit also author- 
ized ill & T.S.C. $2000a-3) : concrrning dcsegregatioll of public facili- 
ties (42 1i.S C. 5 2000b) : concerning d e ~ g r e p t i o n  of public education 
(42 U.S.C. $2000~)  ; concerning nondiscrimination in Federallr assist- 
ed progmms(42 U.S.C. $2000tl-1) (by the legislative history the 
phrase LLby any other n~eans :~l~tllorized by lam" refers to injunction 
suit by Attorney General) ; conccrnhg equal emplopen t  01)portunity 
where there is n pattern or practice of res~stance (12 U.S.C. (i 200bG).  

Tllc C i d  Rights Act of l9G8, in regard to the sale, rental or 
financing of housing, authorizes, under certain conditions, both private 
suits for injunctire relief (42 1T.S.C. 8 3610(d) and 42 U.S.C. 5 3612), 
and suits by the Attorney General (42 1T.S.C. 5 3613). 

Kcvertlieless, :~lthol~gh problems oi proof nligllt make prosecutions 
moro difficult regarding econoniic coercion t.han in rases where an objec- 
tire act of force is present, there is in principle no strong argument for 
totally exempting from the crin~inal process nonforceful interferences 
with the interests covered by 18 TJ.S.<!. $245. They are not totdly 
exempted now, because under 18 U.S.C. $241 nonforceful conspir:wies 
to deny Fedeml rights can be reached. But the vagueness in section 
241 compounds problems of proof, because to save its constitutionality 
very specific intent on the part of the defendnnt must be proved. 

Regarding tlie question of tlie best means to corer economic coercion, 
if that is to be atten~pted, ii wholly separate statute is contrnindicated. 
It would be duplicative and cunibersome. The purpose cannot be 
achiewd by a short separate stittute hc:luse: ( i )  all the specificity 
achieved bg the listing of activities in the subparagraphs of section 
915 is needed here, too: (ii) "ntfordc~s:' shoulcl be reached; (iii) 
"aiders" should be renrl~ecl; (iv) Attorney General approval of prose- 
cution, to the extent it makes :~ny  sense. is even more pertinent. in this 
peripheral area than in that reg:trclinp forceful interferences. 

Alternatively, the plirase "or other ~neans" codd  be added while 
retaining the "force" clause, lenving the "other means'? concept to 
judicial elaboration of ilnproper interftmmces with pnrticipation in 
the various specified activities. Semanticall>- it n~ight then appear 
that the statute wollld be brontlened not merely to reach economic 
coercion nncl fraud, but also "vehement persunsion," which mould 
raise first anienclment questions. T-Tonerrr, it is likely that this danger 
could 1~ arertecl by the simple process of judicial limitation of the 
"other means" I a n g ~ i n ~ e  so ns not to invade other constit~itional 
interests. And the pl~rnse itself could be made to re:td "other improper 
means." 

Simplj- deleting the LLforce" r l a ~ s e  \~oiild open the way to some 
consideration of economic corrcion ancl other nonforceful inter- 
ferences as part of tlle nieanillg of tlw operatircl verb "intimidate," 
~rliicli is also ])art of t l ~ e  introductory 1:inpage in the statute. This 
would not eliminate the possibility of prosecutions touching the a? 
of inti~nidations by forceful sp~ec11, but perhaps ~ o u l d  m=o ~ t .  



I n  short. the policy choice is whether t o  retain the "force" clause, 
which would conform to  prcsent 18 1J.S.C. 8 245, leaving economic 
coercion and fraud outside this strttute, or  to broaden the statute, 
either by ~ l i r n i n a t i n ~  the "force" cI:111se or  by adding to it the "other 
improper means" phrase. 

( c )  .'Zn,te?ttionaZly".-The proposal here is to delete the word 
"~villfi~lly" which no+ appears in 18 C.S.C. 8 245 and substitute the 
\\-orcl "inteiitionally." Consitlerntion was given to haring no qualifying 
word at  all, o r  t o  substituting the word "l\~o\vingly." However. because 
18 U.S.C. 245 is designed to reach pttrporrcfu2 interferences with 
participation in  specified ncbtirities, the wort1 "intentionnlly'? seems 
best to characterize the mental element conteniplated. 

Section 2-12 of Title 18 was amended in 1909 to  add the word L L d l -  
fullv," and tlie word tbppems also in tlie 1968 Civil Rights Act, both in 
section 245 on forcef111 interference wit11 desiclitlted Federal activities. 
and in  $2 1T.S.C. a 3631 on intimidation in f:lir llousing cases. The 1909 
addition was to  make the s tat i~te "less severe." l1 

Given the generality and vagueness of 18 1T.S.C. $9 241 and 242. 
proof not only of 11armfiil co~iduct but also of conduct wit11 specific 
intent t o  deprive the ciciinl of a particular constitutional right, e.g.. 
trial l>y juty, aroidnnce of summary punish~nent. efc.. is essential to  
the constiti~tionality of the ~ tn tu t c  and to a conviction llnder it. Vieyed 
thusly, "willfulness" is sirn1)ly another wav of phrasing the specific. 
intent which is essential t o  the statute's constitutionality. 

The problem is discussed in ' F r e m  r. P n i t ~ d  Sfatea. 325 U.S. 91 
(19-1-5). where the Court said that to convict under the Act the govern- 
ment must prore thnt the defcnd:int I~rttl "an intcnt to deprive a  person 
of n right which htls been ninde specific either by the express terms of 
the Constitution o r  laws of the rniterl ,States or  by decisions inter- 
preting them.?' s? However, h'crezos also seems to suggest thnt if a 
Federal right i s  delinecl by Conpress with wxsonnble clarity, then 
convention:~l standards of proof are nn~licahlc. :lnd a mere knowing 
violation of the enulncratpd r i ~ h t  woilld be vunisli~ble. (See es~ecially 
the clissentinp opinion of Jiistices Rol~erts, Fmnkfurter,  and .Jackson. 
32.5 TTS. at 151.153.) 

I f  the rarions r id i t s  listed in 18 TT.S C. d 215 are deemed to be clear. 
then it wonld seem posihle to substitute the word "intentionallg" 
for "nillfullv," or p ~ r h a p s  to delete tlw word entjrelv on the ground 
that a req~iirement of conscious action is inildird. The risk that some 
court would misconstrue S'cre,r.x anrl hold that the word "m~llfullness'' 
is :I necessnry feat1il.e of the constitntionalitv of a statute creating 
criminal prnnIties for  riolntions of civil r id i t s  would s y m  to be 
mini~nal. Rcmrd in r  clarity. it mag be noted that a reqnirement In 
section 245, or its successor. that the defendant's motit-ation be keyed 
to tlie &tim's varticipation in or snpport of a pa r t i~u la r  activity, 
nnd of racial motivation too regarding certain ac t id les .  all help to 
particularize the riclit protected. 

(d) The pcnu7ty 8ystem.-This comment applies a lw  to sections 
1512-1515. The proposed draft  simply vakes violation of tlie s t J u t e  n 
Class A misdemeanor. By contrwt. 1R l7.S.C. 5 24.5 specifies a misde- 
meanor pennltv and then adds hieher penalties if the interference re- 
sults in bodily injury, or  in death. In  effect. a similar graduated penam 

" 43 Corm REC. 3599. 
" 325 U.S. nt 102. 



result is achieved in this draft by virtue of the general "pig~baclr :?  pro- 
vision I~einu proposed by the ('oniniission. The pro~ision ~ s - t h a t  anyone 
\vho :issauk, inurcle~s, etc.. another m the course of nolatmg any 
other prorisions of the Code shall be punished directly as an a s u l t e r ,  
murderer, etc. Hence, tllis pro msecl revised 18 U.S.C. 5 245 carries its 
own niisdemeanor penalty, and o p d e s  as a j~~risdietional base for all 
other  common law-type" crinlinal oflenses defined elsewhere in  the - - 
Code. 

(e) "lnjzLres, ir~timidates, 01- interferes 1ui2h." *-These terms, now 
ill 18 IV.S.C. 9 '249, seem to give adeqwte corerage, and to be unobjec- 
tionable on grounds of clarity. Alternative terms such as '.discour?@," 
bbnlennce" etc., I\-hicll were considered in the course of congresslonnl 
onsideration of section 245. are nnnecessaq. 

Thc :tbove revision omits the following added phrase e c h  do? ap- 
pear in 1s 1T.S.C. 8 245 : "or attempts to injure, intimidate or mter- 
fere with." The atte~npt phrase is not needed here because under the 
rlen- ('ode, the attempt concept will be read into :dl other offenses, 
unless otherwise provided. 

( f ) ..Any pe~aon because he i.9 or Itax been, or  in. o ~ d e r  to intimidate 
mch pe~aon 01. any othet* pelvo~l ft-om."'-The vital word here is  "be- 
cause.'' This Iniqpige introdnces n defendant-purpose element, in the 
"because" clnuse. iind applies it to past, present, or possible future con- 
duct on the part of the victim It. also, by the "any other person" 
phrase, covels the situation n-llcrc. u defendant intimidates X in order 
to discourage T from participating in.a F d e r n l l ~  protected activity. 

An alternutice n-liich wi~s cont;lined III an early dmf t  of section 245, 
\~-oultl be to climi~mte the spwi:ll cleiendn~lt-purpose element by dro - 
ping "because" and substitnting %vhile." In other words, i t  wo14d g e 
necessai3- only to show that the victim was injured zchilc participating 
in a rlrfined activity, and ~mcler the (b)  (1) part of seckion 2-15, mcinl 
motintion would not need to be slio\vn either. 

Such n "while" concept would yield :I. very broad statute corering, 
for p~ilmple, a simple :~ss:~ult on n person receiring sociid security 
benefits. I f  n little old lady \\-as jostled nnd tmisted her ankle it would 
be il Federal ofiense. Sinlilarly, interststudent i ~ ~ d t s  \vould be n Fed- 
eral offense if the vidim was :I Federal pantee. Even asmnling no 
constitutionid power problem, such a broad overlap with State police 
jurisdiction seems neither neetlwl from the standpoint of victims nor 
clesirnble from the standpoint of Fecleralism. 

Corn-ersely. however. it mag IE argued that the "becanse" require- 
nwnt, nlay make it  needlessly difiic.ult (although perhaps not impos- 
sible) to use this st:itnte ngninst forceful interferers (for example, the 
SDS) with Feder-rrlly assisted propanis such as ROTC, the general 
clnssrmm introdwt ion in Fedenilly assisted colleges and uniremities. 
'Wrw are Federally nssisted ccction programs. iuld are clistinguislidde 
from the passive ntlture of the social security recipient. or the periph- 
eral nature of the interstudcnt clfisl~ mentioned in the prec.edinp 
paragrnph. - \ r p n b l ~ ,  the Federal jnterest is snficiently great in all 
of the section 215(b) (1) subparapmphs to warrant using the "while" 
concept rather than the '*becanso" reqnirement. Petty matters could 
still be screened out by n requirement of Attorney General approval of 
prosecution. The proposed new physical obstruction of government 

*The term "interferes with" is deleted in the Study Drnft 



f1111ct.ion statute apjmently would not fill tlie gap because it may not 
rwch Federally ass~sted pro rams f Section 215 adds to the :i ore 1anpl:lge tlic phrase ‘bar any class of 
persons". Omission of this qhrase is recomnicnded on the ground that 
it serres no function not d re :~dy  covered by the phrase "a?y other per- 
son". This latter plin~se permits coverage of the situat,~on \\-liere a 
defendant hits a particular rictim, X, in order to intimidate J' (i.e.. 
"any other person"). Appnrently the "class" was added so that "Y" 
woold not I I ~ ~ \ . c  to be a particdar identifiable person. but Negroes gen- 
enlly,  i.e.. n threat to lmch X. a particular N e p  voter, in order to 
inti~nidate d l  potenti:il Segro voters in the arw. Rut i t  is ~mlikely that 
"my other person" \\wuld be read so ~inrrowl y :is to require the govern- 
ment to identify the defendnnt. the innnediatc victim, and then-with 
equal particularity-n articular T. 

2. Subreclim (a) oP~ec t io , i  1511 on T'otbtg: Note 012 Ove~brendth 
I.wie.-The 1m-t in brackets is new.* Thr present statute confines 
protection to voters, cnndid:ites. election offici:ils, and silch j~artv pol1 
watchers ;IS are permitted I ) v  local practice rind custom. Rut why 
sl~oulcl not tlie cmlpnign m:lnamrs, door boll ringers. etc.. likewise 
be protected from violence? ,Ind why should not the cmrempe include 
a11 elections issues-initiative, referendum, recall. voting on constitu- 
tional amendments, etc.? 

There may be a ~ ~ r d d e m  of overbre:~clth in scckion 215 itself and this 
rerision, hemuse Stnte a c t i o ~ ~  is not required, for example, nonracial 
privnte ~iolence rep:~rdinp a locnl election. (If  the riolence was racial, 
the thirteenth amendment \wuld now npply. under Jonen. v. Alfred H .  
Jfayer 60.. 392 F.S. 409 (1968), to ~wowide :1n ndeqnate const.itut#ional 
foundation.) The opinion of the Court in Vm'terl Xtates v. Gu&. 383 
F.S. 745 (1966). might not reach this situation : the d i d a  of six Jus- 
tices might reach this situation, becanse the election could be viewed 
ns n State facility or function, nccess to I\-hicli may be protected Fed- 
erally if the State fails. Katzrnbach v. , l fo~gnn.  384 T.S. 641 (3966). 
and its norel Feden11 police power theory mar lcnd s u p p ~ d .  

However, even if there lx overbreadtli, in sonir possil~le n ppl icn tions 
of this l:ingnage, f h ~  prohlem probnhly can he ignored under the 
authority of United 8tates 1-. Rninen, 368 T7.S. 17 (1960), n rotinp case 
in which the United States sought an injunction. There the Court said 
i t  ~ o u l d  consider overheadth only n-lien facts necessqrily raising the 
issue appear, and would not nllow n pnrty \\-hose acts clearly were 
witliin Federal Dower to p!ead statutory orerbre;dth r e ~ r d i n g  ilnagl- 
nnry third parties on nn ~ninrinary set of facts. The Court reversed 
the Federal district court, wliich bad allowed sl~ch n ~ l e n  and voided 
the stntute on its face for orer1)readth. Tn the first amendment. area, by 
contrast. the Sunreme Court's overbreadth rule is exactly the same 
as the discredited approach of the district court in Rahe8. To aroid rt 

*In the Tentative Dmft, section lRll(a) rend: 
roting or qualifpig to vote, q~ml i fp ig  or campaigning as n cnndidate for 
electire omce, or qualifying or ncting nu n poll watcher. or nnp legally 
authorized election official, [or participntlng in n polltical cam~>aign sup 
porting or opposing tiny candidnte for slectire offlc.e or any issue placed 
on or to Ibe placed on the b111lot.l in m y  prfmnry, spedal, or general 
election : 

The bracketed material !rns deleted in the Study Draft 



ficl1illbg effect" on first :~~nenclment freedoms the Court will strain 
to h d  orerbreadtli, even tliougli not presented b~ tlie facts of the 
case before it. and tincling it, will void the statute on its f:~cc.'~ 

Arguably. the Raines rule of igioring orerbreadth n1:ly not apply 
to it crimilial statute. The district court in Rahm had relied on two 

overbl.eadtli rulings of tlic Supreme Court in tlie voting field 
involving crimin:ll sanct~ons, and the Supreme Court, in reversk, 
espressd :I c a ~ a i t  about crimin:ll statutes which @re no intelligible 
warning of the co~icl~ict proliibitetl." 

This note on ovcrbreacltll is :~pplicable also to other parts of section 
915, and to tlie present clriift, wl~ere the language definina the offense 
hm an obviously perniissible renc.11, and. literally, a possigle outreach 
to :ireas where Federal constitutional power lias not yet been made 
fully clear. For example, claw Federn1 power, under our decided 
precedents. clearly reach the following situations. all literally within 
tlie language of c h f t  section 1512, s l ~ k c t i o u s  (a),  and (e) : (a) pri- 
vate rioletice agninst n Negro entering a clesegregated public school 
which is not under any court order to ndopt a y  slxcific mode of 
desegregation : (1)) private violence interfering with private employ- 
ment not. convent ionnlly ronnectd with interstate commerce, such as 
work as :I domestic. or 11s personill typing assistant to 21 professor? 

3. ~\'ote on Onzimwn of ''Law f td?~'' as Q iidifier of Victim's Con- 
duct.-This note rlpplies not only to section 1511 on voting, but to 
all the zictivities listecl in draft set-tions 1511 and 1519. 

The word %wfully" is not included in sect ion 245 as enacted, nor 
in the proposed revision, to qualify the tvktim.8 conduct. If included, 
it 11-ou1d I)e rciiotlier preco~icliiion to suc.cesfi~l prosecuteion of :I force- 
fill interferer. Tlie "lawfully" cll~alificntion wns in the 196'7 I-Iouse 
bill, but was opposed by the Department of Justice. 

In support of the oniission it can be argued that an interferer ~ h o  
comnlittecl murder slioulcl not 1w sheltered from n section "45 prosecu- 
tion merely because his 1-ictim was technically trespassing or 
conimitting some other nonriolt~nt or petty bir:~ch of the law. Addi- 
tionally, inclusio~i of t l i ~  t e m  mould present certain problerns of 
proof. Would it be necessary t o  show that tlie defendant kneio his 
victiin n-as acting Ian-fully! Also, would proof of rilcial motivation 
011 the part of the interferer be nwre diflirult if the victim himself was 
acting nnlii~vfully or was hordering 011 unlawful conduct? 
4. Subserf iol2 ( b )  of lq'ecf ion 1521 on Fedem? Progratns : Fedcrdly 

Aided Progmnz-9.-The proposivl 1angti:ige consolidates subparts (B), 
( I ) )  mcl (E)  of 18 1T.S.C. S 245 (b) (1). and also makes esplicit the 
present :imbiguous cowrage of government contractors and of bene- 
ficiaries of Federill loans such as TLL :lnd FHA hoilsing loans. 

The two gencrnl conrcpls nre Federal activities, :mcl Frdcrally 
:issisted activities. Jnror servive is logically a suhliending iiiider 
Federal activities, and now becomes such. mther than being listed 
separately as in sertiou 245. 

Tlie government cont~.ilc.l.ol c*ritegorv is added. to clarify an am- 
biguity. Indeed. in section 245 there is a double ambiguity: Would 

" .lpthrPer r. Sccrrtary of State.  378 U.S. 500 (1D(U ) ; YddCP r. Btctton. 371 
LT.:. 41.5, ( lW3). 

365 U.S. at 2". See United S tn tes  r. Ree8e. 9'' U.S. 2li (1575) : J a ? m  v. 
Hormlat~ 190 U.S. 127 (1!303). 



the vernment contractor be an offshoot of 'Tederal wtirity," or ~ F P ~ ~ I ~  misted nctivity ?" Under the present dmft t,lre distinction 
is immaterial. The policy basis for including government contractors 
is that: (a )  r io lenc~ where it tollclies a Federally connected matter 
is a serious thing; (b) need can l>e shon-n: (c) the degree of overlap 
with State prosecution tllroughout this statnte will be modified by a 
section calling for a special ,\ttorney General certification of Federal 
interest before Federd prosecution.* 

An example of netd to include government contractors is a recent 
instnnce of the bl~rning out of a Negro dry cleaner who had a conces- 
sion to do the dry rleaning for a Federal nlilitnry base in North 
Carol h a .  

The proposed loans pimantee clause, as already noted, clarifies nn 
~ t m b i p i t ~ y  in sectioli 845 as enacted, because section 245 is silent on 
the question of including or exclnding loans nnd gnnmntees from the 
nienninp of the phrnse "Federal financial nssistance." There is an 
exclusion of activities Federally supported "by way of a contract of 
insurnnce or g.uamnly" from the (*overage of Title V I  of the 1064 
Civil Rights Act. dealing with nondiscrimination in Federally assisted 
programs (42 1T.S.C. 8 2OOOd-4). 

A similar esclnsion r e g d i n g  18 '17.S.C. 245 was proposed in 
Senator Ervin's substitute bill, but was not, i~ccepted. Sw11 an es- 
clusion is not recommended in the revision of section 21.5, even though 
it would reclnce considerably the degree of overlap of Federal aulriilinry. 
juris+iction and State jurisdiction. The arguments agninst the ex- 
clusion are that forrefill interference is n serious matter. that a loan 
or gxarantee is only a slightly more attenuated form of Federal as- 
sistance t1i:in direct nssistance, and that Attorney General cliscretion 
to refuse to permit pro.seciition can screen out the petty cnses. TITithout 
the exclusion it is possible to apply section 245 ngninst a violent inter- 
ferer with an owner who wishes to sell nn FII.4-Vd financed home 
to a Negro. 

The loans guarantee clanse would overlap present $2 1T.S.C. 8 3631, 
the criminal section of the housing title of The Chi1 Rights Act 
of 1968. insofar as housing is caneerned. but is brnnder in two senses: 
no showing of rncinl motivation is required, and all 1o:ins and p a r -  
antees are corered. instead of just housing matters. The proposed 
loans pa ran te?  clause is nlso narro~rer than section 3631 in that khe 
latter corers vlolence regarding all honslng, on n commerce theorp. 
whether or not there be Fdern l  finnncial assistance. I n  the drnft, 42 
lJ.S.C. 5 3631 is transferred into section 1512, subsection (f).  

5. Note on the Federn? Juri.~dictimal Rn.w Concept i?1 Rrlnfion to 
flvh~rction, (h) of Bectim 1511 and Other S~'ltb.sections.-The loans 
guarantee matter discussed above, and the partial o ~ e r l a p  \nth 42 
lT.S.C. 5 3631, illustrntc well the difliculty which wonlcl be enconntcred 
in trying to handle all civil rights nlatters (or even just civil rirlits 
11Xe11ce matters) bv entirelr sepxratinq Federal jurisdictional bnses 
from substantive matters, and handling the lattcr as a State Code would 
be handed. 

From tho "State lnw" substantive standpoint the only iniportant 
element is violence: all of i t  is covered: and the main drafting task 

*This section was deleted. But see section 207. 



consists of matching varioiis p d a t i o n s  of penalty -dl1 various 
degrees of violence. From the Ferle~nl stt~ndpoint. liowerer. we start 
wt l i  tlie 11rmise that not all violel~ce in the nation is. can be, or  should d bc, n Fe era1 offense. \\'Q decide t h t  we do want to cover dl Federal 
or I'edertllly assisted wtivities. without regard to iiny other ft~ctor. 
\Ye decide 111so that we want to cover through the commerce clause 
m t  all private business actiritics--even though virtually all might be 
rci~checl through the c o ~ ~ ~ m e r c e  clause-but selected o~ies. 

Title 42 1T.S.C'. # :W1 re jrestv~ts siicli :I selection, am1 i t  has tllree 
elements: (a) violence, ( b )  'I lousing, and (c) racial   no ti vat ion. From 
the st:incl oint of Federal constitiitional power, any of these "sub- 
s t i~nt ive"~~i i i ta t ions  might be dro ~ p e d  out o r  adjiisted. F o r  example, 
under the tliirteentli :~mencLn~el~t :1)1 Segm niatten coldcl be ntitional- 
iwd under :i "badge of slavery-con~pem~toty" tlienry, thus dropping 
oiit limitations (1)  : ~ n d  (2).  I'nder the c-ommerce clause all three 
limitations could be discarded, yielclin,n :i statute prohibiting any 
i111 )edin~ent to m y  eo~i~~~ierce-~~~~I:itecl activity, whetller ~ io l en t  or  non- 
vio \ ent ant1 regardless of moti\xtion. Under the Federal iissistanco 
theory the commerce nexus coiiltl be dropped. ancl if the "assistance" 
idea should become as t~ttenuatecl as the "~tffecting commerce" tlleory, 
s o r n e t h g  close t o  a plenary police poffer might result. 

But in clnlfthg act~lal  Federal statutes. assuming we do not want 
to exercise potential power to wrap the Federal system, how can the 
policy choices mentioned above be effectuated except through mul- 
tiple statutes wit11 some overli~p unavoidably flowing from tlie dis- 
uniform concepts inlplicit in the policy clloices? For  example, al- 
tl~ougll IS 1T.S.C. 8 245(b) (1) (E )  ancl 42 U.S.C. 8 3631 each accept 
tlie limiting concept of forcefill :iction. they use dissimilar classifica- 
tion concepts. Housing is one of :I wide v:~riet;~- of possible cm-wmp- 
tion aspects of life. R:lcial prejnclice is one of a variety of possible 
personal feeling.9, conscio~~s or ~lnconscious, which may impel violent 
:iction. Federal assistance is one of a variety of nleans of fitoncimg 
an1 area of life. So  in these two sttttutes Congress is regulating selected 
:upwts of co~r.~t~n~.ption. of nzotiwfion impelling :~ntisocial action, 
and of fi~aancing any ilrea of lifc. .lnd all three of these elements hm-e 
:I unique, 01. a t  1e:lst disuniform. relntio~iship to n, variety of non- 
cote~miiious federal consthitio~lnl hases. 

6. Subsection. ( c )  of S~c t ion .  161 1 on Fedend Employ m m  t.-There 
is no chanrc from 18 1J.S.C. a d-l:i(b) (1). Consideration vias given to 
the possib~llty of covering einployment in tlie preceding over:lll 'LFecl- 
cwl activi ty"-'LFedel~:llly assistt3tl activity" subsect ion, t~ncl eli~ninntiiig 
cn ip lopent  :is n sepnr:ite heading. However, if this \\-:IS done, coverage 
would extend to  en1 ,loyment in apartlnent hoiises ~vher-e loans w e  
Federally gl~nrnnlecc 1 , in collcgrs receiving Federal assistance, in gor- 
cll.n~nrnt contract~ng i l l  gene~xl ,  eft.. and \vitllo~it any need to show 
r:~cinl motivntion in the forc~l'iil interference. -411 of these kinds of 
employment are covered, app:irently. under n commerce theory, in 
section .'4.i(b) ( 2 )  ( c )  but only on a showing of mci:ll m o t i r  A t' ]on. 

.\gain the policy issue is o~ ic  of need, itnd clcgrcc~ of overlap with 
cwtomary State p o w r s  in t h ~  I'ecleral systrm. So f a r  as need IS con- 
cerned. it is difficult to imagjne :I ?ton- tnc idy  motivtited assault on one 
sirnplj- ..b~ccnr-ve" lie is seek~ng or  holding public o r  p i v a t e  employ- 
rnent of any r i d .  



To an extent this problem pervades many of the section 245 (b) (1) 
(B) through (E) offenses, and was not present in the initial bill, 
where racial mot~vntion qunlified all categories. I-Iolrever, where the 
relationship to the United States is close enou h, it may be well to 
have criminal sanctions, even though cases wi f 1 be few. Regarding 
employment only >eripherdl related to the United States the sepa- 
rate section keye& to mcia motivation is adequate to presently 
demonstrated need. 

i 
Arguably, Federnl employment would be covered nutometically 

under the general ltlnguage of the ,preceding proposed subsection (11). - 
Stating it separately here, as is done in section 245 itself, performs 
the function of rebutting this iden, and by rebutting it preventing 
implied coverage ns well of nonfederal but Federnlly assisted 
emplo ment. 

7. d k e o l i r m  (d) of Sectzim 1511 on T~avel.-The suggested in- 
clusion of subsection (d) on travel in draft section 1511 represents 
n o1i:rnge from the treatment, of t.mvel in 18 U.S.C. 5 245, whcre i t  
falls in section 246(b) (2) n ~ i c l  is subject to a requirement of proof of 
racial motivation.* None of the activities covered by drnft section 
1511 (or by section 245(b) ( 1 ) )  are subject to this requir~ement; it 
s~iffices to show hhat the interference occurred because the victim was 
participating in the s ecified activities. 
In terms neither o !' constitutional power nor of policy does it make 

sense to limit the protection of the travel right to rncinlly motivated 
interferences. As already noted in this report, in the opening discus- 
sion of constitutional bases for civil rights le islation, a right of inter- 
state travel hns emerged ns a gencrlc Fe 8: erally protectable right, 
inherent in the concept of our Federal union. Shapiro F-. Thompson, 
394 US. 618 (1969). It is not based on or limited by the fourteenth 
amendment. 

And in policy terms, why should 'not a person hare Fccleral pro- 
tection against forceful interference with his taking a journey even 
though no racial factor is 1resent.2 The Supreme Court has called this 
right fundnnwntal, in bot. h &lest nncl "3hup'~o. He could bc a clisen- 
chanted member of R crime syndicate. flying to a Federal official or 
congressional committee to "spill the beans." Of course, he codd also 
be s spouse seeking to fly to Nei-adn for n divorce, but s11c1l a case, 
tliough \~itliin the terms of a broad statute, could be taken out by lack 
of Attorney General appronll of prosecution. 

I n  the autual wordin of the "travel" right, one change has been 
made, and a possible t1 f ditinnal chnnge is raised for disc~~ssion. The 
change consists of ~ d d i n e  the "among the States" phmse in recopi- 
tion of the fact t,hat the-interstate trarel ri ht is not limited by the 
commerce clause and may be bmndev than 5interst:ite conimerce" in 
some instances, e.9.. in regard to n hiker. 

The *possible additional chnnge, indicated *by the brackets, would be 
to expand the commerce phrnse to include foreign cornmercc.** Inter- 
ference with travel in foreign comliicrce is not  no^ covcred by 18 

*Tentative Draft sub~ection ( d )  appenrs as Study Draft section 151?(g); 
proof of mcial niotiration is thus requirstl under the Study Tlrt~ft pror~sioli. 

**Tentatire 1)raft section 1.511 ((1) included "[or foreienl" between "interstate" 
tlnd "travel". The words "[or foreign]" are deleted in the Study Draft. 



U.S.C. 5 245. There may be constitutional power to make the expansion 
under Aptheker v. Secretary of State, 378 U S .  500 (1964). There 
seems however to be no need to make the expnnsion. If  i t  were made 
it. m'ight raise periphernl problems of defining those aspects of foreign 
travel-and interferences therewith including interferences by aliens 
-pro erly within the criminal jurisdiction of the United States. There 
have r wen relnted problems rcgtwding interferences in foreign com- 
merce with our antitrust 

$lic'es 
.I5 In  the light of the practical un- 

certainties, and a p p r e n t  nck of need, the inclusion of the foreign 
commerce concept is not now recommended. 

In  closing this discussion of drnft section 1511, i t  m y  be noted that 
by revising and conlescing, the number of subsections has been reduced 
from the number listed in 143 U.S.C. 5 245 ('b) (1). 

C. The Section 1513 Provision8 

1. lnt~*oductorTy Language.-Those arts of the introductory lnn- 
gungo which follow the introductory 7 nnguage in section 1511 hnvo 
been discussed already. Comment is needed on three new elements : (a) 
the bLin order to" language: (b) continuance of the racial motivation 
req1;irement ns n necessary clement of proof; (c) the possibility of 
nddlng proof of political motivation as an alternative to racial 
motivation for bringing the stntute into play. 

(a)  The hain order to'' ph~ane.-The draft section 1512 language 
follows 18 U.S.C. 5 245 (b) (2)'  but add8 the "in order to'' phrase which 
appenrs in section W5(b) (1) nnd corers conduct on the pnrt of the 
defendant designed to discourage possible future conduct on the pnrt 
of the victim. Why section 245(b) (2) itself does not read this way is 
not clear. Section 245(b) (4) (A)  fills tlie gap, but in doing so crentes 
an unneeded overlap with ~ect~ion 245(b) (1). Putting the phrase in 
the drnft will permit shortening section 245 (b) (4). (See the discussion 
of section 245(b) (4)  (A) ,  appenring as part of the comment on drnft 
section 1513.) 

(1)) Requirement of proof of ~ac ia l  motivation (or religion or 
ndional origin).-,% more important policy question is whether or 
not to continue the rncinl motiwtion requirement for the present sec- 
tion 845 (b) ( 2 )  (,4)-(F) offe~ises. (hlthough phrsed  in the nlterna- 
t i re  dong wlth color, religion nnd national origin, rncinl motivation 
corers most of the anticipated instances of violence and is discussed 
here as the key requirement. However, to be technically correct the 
ensuing discussion should be read as encompassing the other t,hree 
alternati~e motivations too. The conclusions would be the same.) 

Section 245 started out as a stntute to protect c i d  rights workers 
from racially motivated riolcnce. Racinl motivation qualified all of its 
provisions, nnd many of them rested on :t bronc1 view of tlie fourteenth 

'' See British Nt/ lon Spinners. Ltd.  v. Impcrial Chemical Indcle.. Ltd., (1952) 
'7 All E. R. 780. regarding prior Atucricati decree; United S t r r t e~  r. Imperial 
ChCnr. [nd~ la . ,  Ltd. ,  10.5 1". Supp. 215 (k3.T). I\'.T. 1938) : ~REWRTER, ~ ' T I T R T J B T  
asn Aarmxcas I3osm-6s ABROAD (1058) : FUQATE, FOEEIGS COMMERCE AXD THE 
ASTIT&CST L A W 8  ( 1058). 
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amendment to reach privatt~ action. a s  presaged by the Guest and 
J f o ~ y a n  cases.16 Sen:~tor Ervin proposed :I substitute measure in  order 
to "g.enernlizc" the protectiol~s of tlie shtute,  :111tl to get nway fro111 
the fonrtccntli :~nmitlnient nncl its ~)ossil>le outreach evcn to non- 
comnerce-connectetl prirate action. I t  eliminated racial inotirntion 
and listrtl il number of protections which could 1w snppol.ted by the 
commerce concept or  the direct Federnl act.ivity-Federal assista~ice 
concept. One resdt  of this :tpproach WIS prewnt section 2-G (b) (1) 
(A );(E) :IS already analgzrd iibow. with niy s u g p t c d  furtlicr 
renslons. 

Present section 215(b) (2) (-1)-(F) represents in a sense a con- 
tinuation of the original section 24.5 concept of n list of race niotirated 
ncts of violcnce to Ncgroes, to ci-iil rights ~ ~ - o r k e ~ s .  and to officials 
working in the civil rights field. Howrver, the recluirernenl of racial 
lilotivntion is not essential to the constitutio~i:llity of ench of the 
subparts of section 245 (b)  ( 2 ) .  Subp:irts (C)  . (E) and (F) rest either 
on the colmierce clause or  tlie inherent national right of interstatr 
t lxvel (divorced f roln the roll lmercc csl:111se in G ~ ~ e x t  and ~S'lrapiro T. 

Th0717]>80?). 394 1T.S. 618 (1969)). They deal respectirely with em- 
ployment \vliethcr or  prirate. traveling in commerce or  using 
any interstate coni~iwrce facility, and access to ancl enjoyment of public 
i~ccommod. '1 t' ions. 

R:icinl ~noLirntion is irrelev:tnt to the constit~ltional basis for re:lch- 
inc these srcns. To Iw sure. nontliscrirni~intin on ground of r:~ce. color. 
religion. o r  national origin is an element of the pilblic accomlnodations 
sections of the Civil Rights ,!ct of 1961, which Con,ges and tlie Court 
supported by the coliinlerce c-lnuse. R i ~ t  the racial   no ti vat ion there is 
simply part of the definition o f  the target aimed at by Congress. From 
the standpoint of the present viohice statute the policr question be- 
comes: should nll pelsons have a Federal right to be free from dolent  
interference, from whate\-er source :~ntl for wllaterey reason, in pa- 
tronizing nny coni1~ierc~c-con11(~cted pliblic accomlnodation ? 

S o r  is r:wiul motivation all rbszential cwnponent of the const;tntinnal 
basis for  the other subpnrts of section 215(b) (2) .  nnmel~ .  (-1) dealing 
with p~ihlic schools and collcces. (R)  dealing with State and local 
go\-ernmental I>rograms, an(l (TI) dc:lling wit11 State ro~i r t  jury 
service. , \ r ~ ~ ~ a b l ~ .  ;i qreat nirlliy nroqrarns under (.\) and (13) would 
also he receiving Federal fin:uicial assistance. :1nd could be corerecl 
under ?cction 245fb) (1)-and my ~ r o ~ ) o w d  rerision-without a show- 
ing of racial motivation. (Hrre, again, \re h a w  nn orerlap problem 
caused by tlica cliffewlit scope o f  differcrlt constitilt ionnl bases ~.eparding 
a given genus of activity.) Thc fourteenth amenclnient is the. 1)asis for  
reaching any propmms uncler (-4) ancl (R)  whicli are not Federnllr 
~ssisted, and a h  State jury :~ctirities under (D). This  fourteenth 
anlenclment appmach requires ;I s h o r i ~ ~ g  of State action. whnlcver that 
m:ly now nleiln. 1wt the ;~n~e~~r ln i en t  I y  itself does l i d  require a show- 
ing of r:lcial motix- a t '  1011. 

The equal protection clause of the fourteenth ~~mendment  can be 
viewed as :I general intrastatcb :~~itidixriminatiori clause. I t  is operative 
whenever any "State" connectetl partic~~larizeci differential treatment. 
is shown. .\s a pr:trtical matter. Ilomver. it may be easier to :lrticulate 

'' Fnifcd S t n t a  v. Gucsf, 3&3 T.S. 743 (I-) ; Kafzcnbncir v. -Iforgan. 3M T.S. 
641 (Iw). 



a charge of i n t e r f e r e n ~ p e c i a l  L'private" interferen-with 
equal enjo~ment of State functions if race motirutio~l is present, rather 
than just personal animosity. Snoti~kn v. Hughes, 3.21 U.S. 1 (19@), 
is instruct~ve, and puzzling, on this question. The Court denied relief 
to one ~ 1 1 0  had been refused a certification as nominee for the ~llinois 
legislature, eTen though he had received enough rotes. The ream? was 
that a mere denial of a right conferred by a State does not v~olate 
equal protection, "even thougll the denial of the ri ht to one person E ]nay operate to confer it on another." There must e an "element of 
intentional or purposeful discrimination.“ l8  This seems to suggest that 
nt a nlinimum there be a showing not only of wrongful action. but of 
different treatment of two iclentifiable persons or classes. From this 
standpoint mere. nonracial ~)ersoml animosity, however arbitrary 
i~nd  even though ~t affects acces to a State activity, might not qualify 
as a violation of "equal protection." 

I t  may be, however, that S n o r c h  v. Hughes, 321 U.S. 1 (19W), is 
no longer relevant on the question of articulating a violation of a 
Federal right under the equnl protection clause of the fourteenth 
amendment. 9 Commission staff memorandum supportive of the 
present discussion (prepared by NIX Judy Brody) indicates that lower 
courts nre still aware of the SnowZen case, but feel that i t  has been 
oroded if not overruled sub silentio by the more flexib1e-m casual- 
approach toward articulatio~l of an equal protection right in such 
cases as Baker r. Calr. 369 1J.S. 186 (1962) .IQ Hence, under the equal 
protection clause, there may no longer be a requirement of proof of 
intentional or purposeful discrimination particularized in terms of 
different treatment of iclentifinble classes. 

Alternatively, the due process clause could be appealed to as a 
basis for articulating Federally protectable rights under the fourteenth 
amendment. The assertion could be made that any violence directed 
toward a person for whatever reason and even by another private 
person amounted to summary punishment, and thus interfered with 
the State's prerogative to control punishment. Stated thus baldly, this 
latter theo would make Federal offenders of every assaulter, mur- 'E derer, or ot er perpetrator of personal violence-and falls of its own 
weight, politically, if not constitjutionally. 

Even as narrowed, ns in section 245 (b) (2). by a required showing 
that the force was motivated by the victim's participation in a par- 
ticular activity, such a statute would be extremely broad in its overlap 
with the State police ower. Additionally, prosecutors under such a 
statute. resting on n &&uative rather than direct theory of Federal 
power, mi ht encounter problems of proof of defendant intent similar F to those w lich saved Mr. Screws. Yet the central purpose of section 5% 
or its successor is to particularize and objectify the rights protected, 
thus minimizing proof problems. Intent is normally proved by circum- 
stantial evidence. It would seem to be easier to articulate a theory of 
presumed violation of the fourteenth amendment flowing from a beat- 
in of a Segro than from a beating of a non-Xegro. 

%'or the foregoing reasons, it may be thought advisable to retain 
racial motivation in the proposed revision of section 245(b) (2), 

"321 U.S. at 8. 
;Id.  

See H m b y  v. AUen, 326 F.2d 603, 611 (5th Cir. 1964) ; Note, 4 HABV. CIV. 
Lm.-Crv. RIonTe L REV. 176 (1908). 



regarding present subparts (A) ,  ( R ) ,  and (D) even thougli not con- 
stitutionally required. These subparts relate to public schools. State- 
local government programs, :uid Stntc. jury service. .\lid in any evellt, 
the bro:~der lwei1 still could he re~chetl under n. genemlly w o r d d  suc- 
cexsr  to sections 941 ancl1~2,  as  discussed in ])art 111, infpa. 

More diiEcnlt is the question of retaining the racial ~ n o t i r  a t' 1011 

qiidific:~tion for section 245(l)) (9) sulq~arts (C),  (E) and (F) which, 
as already discassecl, rest on direct rather th:in derivative theories of 
Federal power. The itctirities corered, all commerce related. are em- 
ployment, interstate travel, nnd acress to ~ ) ~ ~ b l i c  :~c*conin~oclatiol~s. 
r 3 1 hese subparts itre not :~ffecteclI)y the problems of ngueness :tnd proof 
of particularized intent whicli affected the Screm case. nnd ~ h i c l i  
affect, deriratire Federal powlr  unclw the fourteenth amentlment gen- 
erally. Elinlini~tiorl of the rrquirement of racial motivation wo11ld 
Imve little effect, therefore. on prosecutori:~l success. I t  would, as 
already noted. give the Feder:d arm :I broad reach, overlal~ping the 
State police power. Hut if the basic. target is the race problem, why 
slloulil the bore of the Feden11 rifle be broader than the t a r p t  ? 

T i t h  remrd to subpart (F) of section 245(b) (2) concerning public 
iwcomniodations, the probleln is almost escllisively racial, so thilt 
little woulcl be lost and clarity ~ o u l d  be p i n e d  by presert-ing the 
re~uirement of rncial motivation. Hence, it is si~ggested that for  public 
:~cconm~odations the race motivation reqniremcnt be retained, and 
therefore this act i~<ty is :~llocated to section 1512 in the dmfl statutes. 
But with regard to  interstate travel, its charncter as :I right now called 
fundamental in Shnpiro points t o m r d  dropping the race niotirntion 
requirement find ~noririg the travel right to scrtion 1.511 of the draft 
statute. (&e tho comnlent on section 1511. . s u p 7 ~ )  

This Ieares subpart (C) of Section 2 5  (b) (2) ,  concerning emplpy- 
ment for :~lIocation. TTPIY, policy considerations touching on dirision 
of functions in the Federal system would 9em1 to point in the other 
direction. to retention of the racial motivation limitation. unless spe- 
cial neetl be shown. One effect of dropping raciid motivation woulcl be 
to bring s1111par-t (C) into play in lal)o~. situations, o r  enern1  protest 
situations by students or  otlirrs. wlwre forceful tactics. or  ~wrhaps 
even aggressirc picketing is dwigned to prevent access to e m l ~ l o p e n t  
by dissident unionists, nonunionisrs, or perso!w not s h a r b g  the soc.ial 
philosophy of tho denionstr:itors. However, i f  working 1s :is basw n 
right as trawl. then perhaps this sliol~ld be t~nnsferred to the draft  
section nlong with the travel proriso. Further thought is needed on 
this question. 

(c) Pox.rih7r poZifica7 mnfit*mtlbn. ?rqrriremsnt as (7 frrrfhe~~ alter- 
n n t i w  fo the racial nwtirnfion r?/7uire117~nf.-,'iection 245(b) (2) as 
enacted, and the presrnt1~- proposed rrvision of it with the csception 
of the travel right, h t l i  req11i1-e r~roof of r:icial motivation on the 
p:lt-t of the defendant. This  cscll~cles covernze of violence motivated 
sole1;r- by such other factors ;is l~olitirnl affiliation. In  section 215 
:IS it passed tlw ITousr "politic.:~l nffili:~tion" moti~at ion was included 
a s  an :~ddition:iI motir:~tion to t r i ,qr  the statute even if there were no 
concurrent raciill motivation. Opposed by thc Dennrtment of Jnstice 
on the ground of no showing of nrcd, it dropped out in thr Senate, 
in regard to what bec:une thc section 245(b) (2) offenses when the 



offense list was divided between subsections (b) (1) and (b) (2). 
Hence, regarding the section 245(b) (1) offenses, political affiliation 
tnoti~xtion, or any motivntion can be r w h e d  because t+e opening 
clause of subsection (b) (1) is broadlv worded. But reeardulg the sec- 
tion 245(b) (2) offenses the specification of certam motivations 
esclucles otlww. 

The policy question remains whether affiliation should be 
added as a coexisting and nlternntire mot.ivation category to race re- 
garding draft section 1512, which derives from the subsection (b) (2) 
offenses. I s  there any need for thus further expanding the overlap 
of Federal anxiliar jurisdiction and State jurisdiction? Practically 
speaking, would whicul ~~ffilirtion b s likely motivation factor for 
:my section .'45(l) (2) olienses? A negative answer ma seem in- $ dicated for the section 245 (b) (2) (A) (B) ,  (D), and ( ) offenses 
dealing respectirely with public schoo\s, State p r o p m s  generally, 
State juries, and public :momnlodations. And yet, concededly t.he cur- 
rent bhpoliticization" of our culture is eroding the foundations for this 
statement. 

In regard to subsection (b) (2) (C) and (E), dealing with employ- 
ment and tmrel, politically motivated \-iolent interference may be 
more likely, more rwdily conceivable. Travel is already recommended 
for transfer to the open-ended section 1511 of the revised statute.* 
Employment might be considered for transfer too, but is not now 
recomrriended. Need is uncertain. The term "political affiliation" is 
itself uncertnin. Would White Panthers, the white supporters of Black 
Panthers, be covered? (Black Panthers would fall In the mid cate- 
gory, thus avoiding a deterniinntion of ~vhether they fit the 'Lpolitical 
sffiliation" category too.) Political strikes arguably would be covered, 
thus raising the larger question of Federal labor policy. 

More critically, IL political motivntion coverage, ykcs expansion of 
18 1T.S.C. $245 from violent interferences to interference by "any 
other means,!' logically woulcl put in question all political considera- 
tions for all positions, orelvn~ental and private. I n  regard to the 
priv:~te sector t.l& wou f d be unmrmageable, if not unthmkable. In 
regard to the public sector, political considerations are proper con- 
siderations for various kinds of ublic employment a t  certain levels; 
indeed such considerations, alliec to the party system, are part of our 
other goal of majority rule. 

f 
lil short, if this revision of 18 U.S.C. $j 245 is expanded beyond the 

category of violent interferences, the further addition of coverage of 
d l  politically motivated denials of participation in nonvoting ac t i~ i -  
t.ies \vould seem to have too brond a reach. If  the statute is to be con- 
fined to violent interfer~nces with participation in the specified 
activities, coverage of poljtic$ nffiliatlon-as an adjunct to existing 
State power-may have instinct~re appeal. However, would i t  be 
possible to define what  as meant by L'political affiliation?" Would i t  
extend beyond Republican and Democmt. beyond formally organized 
minor parties, to all orgcinized pressure pups ? I n  any event, in the 
contest of this statute, the focus would e on the political affiliation 
of the a-ktirn,. not the defendant. In the light of these several uncer- 
tainties, possibilities for overreach, and lack of demonstrated need, 

'Tentative Draft section 1511 (d) on travel is Study Draft section l5lZ(g). 



the addition of "political affiliation" to the motiration list is not now 
recommended. 

(d) A70fe on other mativation requirements.-As mentioned above 
retention in the new drnft section 1512 of the color-reli~on-natiolial 
origin alternatire motivation requirements seenis to be in order if the 
rerised section 24.5 is to continue to be a statute dealing 6 t h  forceful 
interference with participation in specified activities. IIowever, if the 
"by ,?itlny other rnenns" 1:ingunge is to be nddecl in order to reach snch 
things :as economic coercion, would there be a ~roblem of over-reach- 
as just discussed in regard to the possible addition of "po1itic.d atii1i:i- 
tion" motivation? 

-4ltho1ig.11 difficult cases Fay  be imagined, in broad perspective the 
color-religion-natio~lrtl origin categories regarding possible rictinis 
may be more objective and self-defining t h m  "political affiliation." 
Fuzziness of meaning is not it major proI>lem. The overreach issue 
woulcl turn therefore on whetlwr or not there are analogies. in reg:ird 
to these three kinds of motiration. to the private or  public employ- 
ment situation where for some positions politicnl affilintion is a rele- 
vant criterion. I f  the answer is no, then there wonlcl be no objection to 
retaining these three motiration categories even if the revised section 
2-15 were extended to include nonfori~eful intmferences. 

The sexual motiv:ation category-n~otiwtion br~sed on desire to dis- 
criminate against women-is not in section 245 and does not seem 
needed. Indeed, fmvefd action against wornen to discourase their 
participation in specified activities wouldbe downright ungentlemanly. 

2. fhbsection.9 (a), (6 ) , (c) of Section 1512 (Schookf. State Fad;- 
tk6. !State Iwries) .-These suhparts pose no sr)ecial problems, and it 
is recommended t.hat all three, which are now in section 215 (b) (2) be 
rotainrd in the dm& section 1519. -111 three rest at least in part on 
derirntire Federal pon-er imtlrr the i'oyrteenth :tmendment. To mini- 
mize constitutional and -~Scre~os-type" problems in prosecntion,.it 
seems :ldris:ible to retain a requirement of racial motivation. The rac~:al 
111otiv:ition question has been treated at IenPrth in the preceding dis- 
cussion of the introductory language to drnft section 1512. 

3. ~Yztbsecfion ( d )  of Section 1516 (Pab7ic -~lccommodafio~,n).-AS 
already discussed, the ncial  motiration requirrment may appropri- 
ately be retained for this subsection. The only special problem con- 
rerns the escniption clause q~iestion. 

I n  section 216 as enacted. following the penalty provisions. there is 
:I bbSirs. Siiwphv" exception to ~ertion 2-45 (b) (2) (F) and (11) (-1) (A) 
regarding p:irtirip:\nts, but not for the  affordi in^" and " a ~ d ~ n g "  pro- 
visions in (1)) (4) ( R )  and (b) (5). This was added as a floor amend- 
ment and the wrpose :mcl me:\ning :ire not clenr. If there were to be 
a11 exception, it would make more sense to attach it directly to the 
substantire pro-iision; it is shorn in bnckets in the draft statute.* 
IIowevcr, becnuse the proviso serres no iniportnnt purpose, I reconi- 
niencl its deletion. 

We :\re deajing after all nit11 :L statute wliose main focus is violence. 
Whv should ~ t s  coverap be lin~itecl :it all in this area? The 11:arrowrst 
reading of the esisting proviso. whicli seems to be the view of the 
Department of Justice and may be the best reading. is as follows: the 

*Bmckets deleted in the Study Draft. 



clause only bars criminal prosecution of a "Mrs. Murphy" or her em- 
ployees when they use violence against persons who--unsupported by 
the Ciril Rights Act of 196-Lare seeking to desegregate a boarding 
house. This reading would lcrivc prosecution availnble against: (a)  a 
third party who x a s  interferin r with a Negro applicant even in regard 
to an exem t establislunent; tb)  a third party nho was interfering 
with the ai 1 er of a Negro in the same circumstance: (c) a third party 
who was interfering w t h  a "Mrs. Murphy" who wanted to desegregate. 

Excision of this provision \vo111d not nwrtn that, contrary to the 1964 
Ciril Rights Act, L'Birs. Murphy's" no longer could exclude Negroes. 
It would sinlply mean that they too would be subject to Federal crimi- 
nal prosecution if they used selfhelp amounting to force against a 
Negro who  as insistin on being given n room, or perhaps even mov- 
ing into R room. Rut w 71 y would u 'Lbirs. Murphy" need this kind of 
selfhelp? The Segro having no right under the Civil Rights Act of 
1961, to a "Mrs. Murphy" type of room, Mrs. Murphy could enlist the 
aid of the State-local authorities against personal abuse, abuse of her 
property, or trespass. 

However, if for the sake of clarity it is determined that some es- 
emption language should be p1:iced in this statute, it should be attached 
directly to the substantive provision. 

4. Subrlection ( e )  of Section 1612 ( E m  Zqment).-The only im- K portant issue concerning thissubsect~ion is \v ether to retain i t  in section 
1512, with its special requirements of a shoying of racial motiva- 
tion or other special moth-&ion, or to transfer ~t to section 1511 where 
the only motivation requirement is a purpose to bar the victim's par- 
ticipation in specified activities. The question is treated a t  length in 
the foregoing discussion of the introductory language to section 1512. 
I t  was suggested there that the trarel pronsion be transferred to sec- 
tion 1511, but that the employment provision be retained in section 
1512.* 

As noted in the foregoing discussion, the importance of employ- 
ment might warrant elimination of the racial motivation requirement. 
so as to protect against all violent interferences with access to or enjoy- 
ment of employment. Rut with race eliminated, this section would then 
apply to certain situations of picketing and demonstrating to keep per- 
sons away from certain employers, both in labor protest situations and 
social protest situations. 

5. Subsection (f) of Section 1.511 (Hotcaing).-This language sim- 
ply picks the housing intimiclntion section. 42 U.S.C. 8 3631 out of 
Title 42 and moves i t  to Title 18, as part of the proposed successor to 
section 245, where i t  belongs. 

The constitutionnl base is the commerce clause plus the "domino'' 
theory of Kntzenbach v. XcClzr.ng, 379 U.S. 294 (1964), that even dis- 
crimination in noncommence llonsing affects the general availability of 
housing for workers, and hence affects interstate mobility of workers 
and employers and impedes nrttional economic flexibility. This is the 
same constitutional base that supports the general prirate-public em- 
ployment subpart. 

Again the issue can be raised whether or not to retain the require- 

*Both are contained in section 1512 of the Study Draft. 



ment of racial motivation. The answer seems to be yes, because this is 
very closely a n a l o g o ~ ~  to the public accon~rnodations subpart. and the 
same reasons given there for retaining racial motivation applj- here. 

6. (7oncZuding Comment on. h'ectiom 1512 and 15IS.-It may be ob- 
served that section 1512. and also the preceding section 1811 where 
rwial motiration is not required. arc open-cnclerl. I n  other words, 
additional substantive provisions can he added to either section. regard- 
ing forceful interferences with Feclerr~lly l>rot&ible intiwsts, as 
deslred. 

It also mfty be observed that neither sect.ion 1512 nor section 1511 
cover what IS populnr1~- called .'police \-iolence." Such concluct does not 
properly fit in these statntes, even though force is present in police 
cases too. This statiite9s thrust centers on the "becctztse he is or has been, 
or in order to intinlitlate'? language. a i d  is designed to protect pal~tici- 
pation in various activities. -1 police violence statute must focus on a 
particular kind of official mimmduct. in the nature of s u n m a q  pu?- 
~slment. Insofar as arrestees tlnd prisoners are concerned, a prohibl- 
tion on official misuse of force is an aspect of procedural d m  process. 
A further distinguishable category is 0flia.J hnrassrnenf. such as ag- 

-ire police patrol to break up incipient gatlierings. although t h ~ s  =. mag be merely m offshoot of the police violence concept. (For 
these matters, see part 111, infvn.) 

D. Question of Repea7ing Section i?.@(b) (3). (Federal P?-otection of 
Bzisinesmzen i ? ~  Riot Sit ua.tjom) 

Neither present section 245 (b) ( 3 ) ,  nor any revision of it, is recom- 
mencled for inclusion in these ~ections. If something is to be saved out 
of section 445(b) (3) ,  further study is needed, :1nd any replwement 
pro-rision 11-ould be ;lttached Inore pro1)erly to 18 T.S.C. 2101 or its 
srlccessor (riots) t11:in to  Civil Rights. 

Deletion of the existing provision is rilisecl for discussion. This provi- 
sion was the product of a floor r~~nendlncnt to section 245. It is designed 
to supplement l m l  law enforcement. like most of section 245. by add- 
ing Federal protection for persons engaged in a business in c q q e r c e  
or affecting commerce against violent interference during or incident 
to a riot or civil disorder. 

The present language has several l~ricertainties in it. For example, 
what is the geographic scope of the "during or incident to rt riot" 
phrase? I f  there were n, riot in domtown ITashington would concur- 
rent intimidation of a White store owner in t l ~ c  ontskirts-such as 
Clievy Chsse-bc covered? ('br\iot." of course, is defined in 18 F.S.C. 
$2102.) Also. in view of the victim focus of the statute-"intimi- 
dates . . . any person"-would looting without personal injury to the 
store owner ba COI-erecl? Su pose the store owner l i d  already fled be- 
fore the looting occ~~rred? &so, in view of the phrase. %ngqed  in a 
business" would store einployees be covered ? 

The argument against including this prorision in the Cocle revision. 
even nit11 the ambiguities cleaned up, is that we tire cleding here with 
rtusiliary Federal jurisdiction. nnd thr targets arc. those arcas where 
race prejudice may make locnl Ian enforcement ineffective. or those 
areas where Federal interest is so dominant that full concnrrent jnris- 
diction should exist. I n  the Segro riot situation, 1iowe1-er. it is unlikely 



that local law enforcement forces mould be deficient in protection of 
White store owners. And if the situation gets out of hand because of 
problems of mass, there already is prol-ision for use of Federal troops 
to acify and protect; and this has occurred in Detroit, Washington, 
an B o~sewhere. 

There may be, of course a recognizable Federal interest in curbing 
the spread of riots b preventing use of interstate facilities, and this 
is provided in 18 ~ s . c .  5 8101, and the proposed revision of that 
section. 

Tho counterargument, in favor of r e t a m  some version of section 
%(b) (3) is partly political-political symmetry if you will. I n  a? 
essentially pro-Se o statute, why should there not also be prow- 
sions des~gnerl to c$ Iscourage recognizable Segro excesses in the cause 
of civil r i g h t w r  conduct which in some instances might better be 
described as incipient race warfare! In some instances the White 
store owner in the Segro ghetto may even be viewed as nn exposed rize 
in a guerilla warfare situation. Eren if this be conceded, we stiA are 
dealing with :I "hit and run" situation where there is no on the scene 
Federal detection force, \rhere primary reliance has to be pI:lce$ 
on locnl police detection and prirate complaints, and where the pn- 
vate colnplai~lts can be espected to be received qmpatl~etically by the 
local prosecutorial forces. 

There may, of course, be situations  here the general intimidation 
and tension 1s such that TVhlte store owners may feel they must put up 
with periodic pilfering in order to avoid worse conduct-a sort of ex- 
tortion situation. I-Iowever, except* where incident to a "riot," this kind 
of pilfering, even if bordering on looting, lies outside the present 
s!atute anyway. It is  a law enforcement p r o b l ~ n  of the sort trndi- 
tionnlly handled locally, unless n conspiracv slgnificuntly aifecting 
commerce and the national economy is involved. 

So far  as the Department of Justice is concerned, there has been no 
action under this section, apparently none is t~nticipated, ;1nd np- 
pwently it is disfavored. Hence, in addition to other objections, the 
section promises more than it delirers. 

E.  The Section 1613 P~ovi~&~on Oo??ce?71ing -'Affordem" of Opportu- 
nities to Portkipate in ,Specified Lictivities 

Sections 1511 and 1512 deal with participants in specified activ- 
ities, or general \ i c t h s  through whom the defendant seeks to intimi- 
date n participant. Section 1513 focuses on n special class of rictin~s- 
ersons who an? "affording" ciril rights opportunities. I t  protects 

goth gorcrnnrental officials, a.g.. election ofEeials or  public school ofli- 
cials, and private persons, e-g.. landlords or employers, regarding the 
specified itctirities. Because the word ..affording" is used here to cnmy 
such n 1ie:lvy load, and its meaning may not be clear on first rending, 
the new phrase .'in oficinl or private capacity" has been added, in nn 
effort to contribute to clarity. 

The langutlge of present section %(b) (4) (A)  is cleleted from the 
revisccl draft. This language is clearly redumdant in regilrd to section 
J 4 6 ( b )  ( 1 ) .  I ts  only purpose is to create the "in order to" categor for 
action 245 (b) ( 2 )  bec;uose this langu is not in s e c t h  845 (b  J(2). r ZIowercr, order to." language hss een inserted in the rerision of 



scction N5(11) (2), w11ere it seems to belong. (See the nbove discus- 
sion of the introductory language to draft section 1512.) 

Xoro in1 ortantly, there is n major policy cluestion to bc resol\wl r liero regarc ing the use or  nonnse of the racial n~otir:ltion rcquirrment 
to qualify interferences with "afforders." (Contrast thr 1oc:ttion of 
tho %~-ithout discrimination . . ." clause in .section .)45(1,) (4) (:I) 
and (B) ancl (b) (5) as enacted. with its locat~on in proposed sectmi 
1513.) ,is enacted 18 U.S.C. 8 245 is anomalous in tliis regnrcl. l3ec:1use 
of the location of tlie "without discri~nination . . .:' clause. rticinl 
motivation qualifies all interferences with affordem (and aiclers too). 
Note that the "without discrimination . . ." phrase in section 945 
(b) (4) (A)  is carried into subsection (b) (4) (R)  by the "so p ~ r -  
ticipate" phrase. 

Regarding interferences with affordexs in relation to  the activities 
listed in draft  section 1512. tliis limitation is appro riate, because in 
regmld to these offenses racial motivation must be s 7 io~~--n pven in re- 
gard to tlie participants. Regarding interferences with nfforders in 
relation to the activities listed in dmft section 1511, this is inappro- 
priate because in re .I d to these offenses protection for tlie partici- P r  pants is gencrtll. --it lout need to show racial motivation. 

Tliis anomalous situation regarding section 245 (b) (1) offenses 
(draft srction 1611)-participants being protectcd xi-itliout showing 
of r:lcial motivtltion, but not afforders or a~dei-s-can 11r cq)lained in 
terms of legislative history, but it has no lo ical found:ition. Section 
245 started out as esscantitllly a. South-oriente I statute. rcqi~iring r;icinl 
r~iotivtltion in :dl snbparagmplis The nnomalg arose wlicn the oifense 
list was sel):lr:ited into two subsections. One way to solw 1 IN. :1110111:11y 
would be to revert to the original section 245 clrnft. yielding simply :L 
~*acinl viole~tce statute with a single list of offciises. Tliis is un:~ppcnlinp 
.\ltliougli ~xcial  violence m:Ly be a  prima^^ Ie~sla t i t -e  tarset, t l~ere 1s 
n strong Fecle~xl interest in giving the participants in the clrnft sect1011 
1511 .type of :~cti\-ities protection from all kinds of riolencc. ,Ifter all, 
we are dealing here with voting. and travel. and clirert Fet1cr:ll 
activities. 

Once tlie clecision is made to protect participants in certain kinds 
of activities without regard to racial motivation on tlie part of the 
clefendant, it would seem to  follow that for tlie protection to 1x com- 
pletc, the bb(~ffordere"-and also the "aidere'- s l i o ~ ~ l d  likewise he pro- 
tectecl. To be sure. tliis increases. pro tanto. the overlap with the State 
police power, but that bridge has been crossed already in making the 
initial clecision to give Federal protection to participants i n  specified 
:~rtivities. I t  would hardly make sense to authorize Federal prosecu- 
tion of n defendant motivated only by po7itica7 :~ffiliation who as- 
si~ultcd :L voter in :1 Federal election. using section 245(1)) (1) (-I), 
~vliile :it the sanle time denjing Federal prosecution of the same 
defcndn~it-because of lack of racial motiration-when I I C  nssn~~lts 
the ofici:iI who allows the 1-oter to rote, or  the friend who assists in 
prtting the voter to  the polls. The same considerations should apply 
to " I L ~ ~ O I ~ C ~ S "  under :dl other subsections of draft section 1511 (lmed 
largely on scction 245 (b)  (1) ) . Inclced. because Iccdel.;il oflici:~ls \vould 
Iw t l ~ e  assnultees under sonle other subsections. there is nl l  thr morcl 
~ ~ a s o ~ i  to clispc*nse with the racial n~otivatior~ rcq i~ i rc~~en t .  

01wch t11e policy cl~oice is made io clirniiiale r:~c.iul ~~~otiv:ltion rc- 
g i~ rd i l~g  l):~~~ticipants, :~fi'orders, and niclers in wlation to h f t  scction 



1511 activities, and to retain the limitation in relation to draft section 
1512 activities (based largely on section H5(b)  ( 2 ) )  the remaining 
problem is draftsmanship. It cannot be solved simply by eliminating 
the "without discrimination . . ." phrase altogether from section 
545(b) (4) m d  (b) (5), and the Commission redrafts, because this 
mould eliminate the racial motivation reguirement regarding afforders 
and aiders of draft section 1512 iictivitles. The racial motivation re- 
quirement embedded in section 245(b) (2) and in draft section 1512 
\\-oulcl not be picked up by cross reference from section 245(b) (4) 
and (b)  (5)-which are redraft sections 1513 and 1514--if the cross 
reference is read to be a reference only to the subparagraphs of section 
215 (b) (2) excluding the opening clause of section 245 (b) (2). The 
Department of Justice reads tho present 18 U.S.C. 245 statute this 
n7ay. Hence, for clarity, and to avoid elinhation of the racial motiva- 
tion requirement regarding the activities in the subsections in draft 
section 15l2, the "without discrimh~ation . . .', phrase is retained, but 
is moved so that it qualifies only the section 1512 actirities in relation 
to afforders, and not the section 1511 activities. 

If the "employment" and "travel" provisions were to be left in 
draft section 1512 where racial motivation is required, there mould 
be no protect.ion of employers or of roviders of interstate travel 
(or the participants either) against po f itically motivated assaults. It 
already has been proposed that the Litravel" provision be transferred 
to dmft section 1511, which would eliminate the question regarding 
that lrind of activity.* The employment provision however, for ren- 
sons given above, has been kept in draft section 1512. 

F. The Section 2514 P2-ovision. Concerning "Aide?-s" of Participant8 
in Specified Activities 

This section like section 1513 focuses on a special class of victims- 
persons who are "lawfillly aiding or encouraging" ciril rights oppor- 
tunities. It derives from 18 U.S.C. 5 345(b) (5). 

I n  this revision the "without discrimination . . ." phrase is retained 
but shifted so ns to qualify only the kinds of activities listed in section 
151.2. This inrolres the racial motivation question. and has been fully 
discussed in the comment on section 1512. 

Another change is to substitute the word '-person" for the word 
%tizen," which is in 18 U.S.C. 5 245(b) (5) as enacted by virtue of a 
floor amendment (No. 572 by Congressman Miller). This section, 
obriously. relates to ciril rights workers. whose protection mas one 
of 'the main impetuses for 18 U.S.C. 215. The word "persons" mas 
used in the initial dmft. Congressmm hliller also proposed an  even 
more restrictive coverage than United States citizen, viz., that only 
those workers would be protected from riolence who were citizens 
of the State where the violence occiirred, or who were out-of-State 
citizens certified by the 1T11itccl States C i d  Scrrice Commission to 
be ciril rights workers of ;*good mord character." These were amend- 
ments 597 and 596. applicable also to the liou~sing violence statute.1° 

*Tentatire Draft section l S l l ( d )  on travel is section l S E ( g )  in the Study 
Draft. 

See Library of Congress Lcgislatire Reference Service. Index of Amendments 
Adopted and Rejected ljy Senate (Vincent Doyle, X~inrch 4. 1968-March 8, 1968), 
contniulng citations to the Congressional Record. 



Despite local feelings about iLo~~tside agitators," i t  is custo~nary 
in the Anglo-American system to legislate in terms of '.persons," not 
"citizens," ancl no goocl reason is seen to  warrant a change here. I f  
alien agitators become a problern. the problem is more appropriately 
handled l>y official action mther than by exempting froill Fccleral 
purview private vigilante action. The only plausible justification for 
cwnfining Federal protection to citizen "aiclers" would be to Rrpne 
that efforts by foreigners ill the civil r id l t s  field. directed against 
American citizens (however wrong headed tlie latter nlay be). ex- 
'acerbates rather tlian eases the problem and should receive no Fccleral 
protection. Nererthelcss. the operating result of such an approach 
would be to let the availability of Federal protection in certain 
situations clepend solely on the factor of citizenship ancl not the 
quality of tlie acts. 

G. Tire Section 1515 P?voz.isions Concernzing Iq~tevferenre W i t h  Speech 
and Assembly P ~ o n w t h g  Specified d ctivitiev 

Section 1515 continues, at greater length but in clearer form, the 
pmvision in 18 U.8.C. 5 3-25 (b) ( 5 )  concerniug protecting against 
forceful interference wit11 a "speech or peacefill assemblg?' in support 
of tlie rarions s~~bstant i re  activities cox-ered by draft sections 1511 
and 151.3. One change is a shift froin "citizen" to "person," in coverage, 
for tlie same reasons given above in tlie co~mient  on section 1514. 
Tu-o additional possible changes may be considered: (1) elimin a t' ion 
of the worcl "ln~fully:"  (2) eliinination or rccluction of tlie racial 
motivation requirement (and corollary alternatire special motivation 
requirements). 

The ~vorcl "Ia~~fii11~-" niay be redunclant, because most prosec~ltors 
probably \ ~ o u l d  give the statute that effect :u1y\\-ay, except in ex- 
treme sitnations. I t  raises irrelernnt issues Ixcau~e in criminal Inn-s 
m-e do not ~ior~nnlly concern oturselves wit11 tllc question whetller the 
victim has clean h:~ucls, apart from zclf defense concepts. I f  taken 
literally the   law full^" requirement colilcl even prerent prosecntioii 
uncler 18 1T.S.C. 245 of ti n~i~rderrv whose Lbpenceful assembly" r i c -  
t h ~ s  were opera tin^ in riolntion of a ralid permit requirement. al- 
though it is \-el?- u~llikelg that n court would s i r e  the word "lawfullg" 
this effect. The utility of the word .'ln\~fully" may appear in clifferent 
lights, clepeiicling on \vIiether this draft revision of 16 1T.S.C. 8 245 
is to be confhecl to forceful interference>, or is to  reach interferences 
by 4 L a ~ ~ ~ -  other means." We may not \\-ant to exempt from Feclernl 
~wosecntion \-iolent '*self help" against lnwful speech: but x e  n x l ~  
feel clifferently almuc use of subtle more-clificult-to-isolate influences 
such as economic presures against nnlawfnl demonstmtc~rs. T e  are 
dealing wit11 a crinii~ial statnte and 11igrh standnrcls of proof for effec- 
tive prosecution. not civil regul:~tion. Rence, if draft sect ions 1511-1515. 
replacing 18 T'.S.C. 245. arc cspaiided to reach nonforceful intcrfer- 
ences ~ i t h  enjoyment of certain actil-ities as queried in the intro- 
ductory part of the comment, 1-etention of the ~ ~ o r d  %wfidly" ma;r 
1iat.e some nppeal. h c l  ret here too it may sulfice to let tllc matter be 
Iiantlied by prosecutorial discretion. 

From the st:~ncllxht of conc111wnt State ju~.isdiction over the gen- 
eral speecli-nssembly area, there is an nclditionnl interesting facet of 



the 'Ll~mfullf' qualifier on Fecleral prosecution. Whether the word 
id retained in the draft or not, Federal auxilia1-3. jurisdiction will not 
displace the local role in protests and demonstrations kcause the Fed- 
eral government in any event woulcl not be expected to concern itself 
with stopping or punisl~ing interference wit11 il7egul demonstrators. 
The Federal focus woulcl be on those using force (or other pressure 
if the force requirement is clropped ) against 7uzofuJ demonstrators 
supporting activities of Federal concern. The State focus would be on 
stopping i77egnl clemonstmtions. However, the line between "lawful" 
and ..unlawful?' demonstr:~tions not being clear, the interesting situa- 
t.ion might arise of two concurrent proceedings in Federal and Statc 
court-and tho possibility of inconsistent deterniinations of the juris- 
dictional fact of lawfulness. Retaining the word "lam-fully" would 
bring out into the open the possibi1it.y of such inconsistent detennina- 
tions, because bLlawfidness" wonlcl then bbe an elen~ent. of proof in the 
Federal case. If the word is deletecl from the statute, li'ederd prosecu- 
tors in practice probably ~vo~ilcl pmeecl only w~inst. defendants ~ 1 1 0  
interfered ~ ~ i t h  lawful protest, but )the lawfulness of the protest would 
no longer be a s t a tu to~r  clement of proof. 

The issue of racial motivation (or the alternative special motira- 
tions based on color, religion, nationnl or@. and possibly political 
affiliation) is  more inwlrril. Regarding direct interferences &h par- 
ticipants in specified activities we hnve t ~ ~ o  sets of prorisions: the 
draft section 1511 activities where there are no special rnotiration re- 
quirements other than a basic purpose to interfere: the section 1512 
activities where a showing of some special motivation-race, etc.-is 
required. Regarding interferences with -nffodem'' (draft  section 
1613) and with '(alders" (draft section 1614), this same two category 
approach to Fedemlly protectecl actix-ities iscontinued. 

I n  this draft section 1515 we come to another indirect, peripheral 
interference-interference wit11 "si~eech-wssembly" supportire of these 
two lists of Federally protected activit iesand the srmmetry is broken. 
Draft section 1515, like 18 TT.S.('. 245(b) (6) from which it derives? 
retains the race or otlier specisl motirntion requirement regarding 
interferences with speech-assembly directed to section 1612 activities, 
but also extends it to speecll-:~ssen~l>ly directed to section 1511 activ- 
ities." Thus, n direct interferelicc ~ r i t h  11 section 1511 participant 
can be prosecutecl without a ssho~ing of race or other special motiya- 
tion: but an indirect interferer who breaks up an assembly supportive 
of section 1511 activities c m  be reached only by n showing that. he 
acted from a n c e  or other special inotiv R t' ion. 

The apparent plirposc of Coupress in making the race motivation 
requirement apply generallv to interferences with the clesignated kinds 
of speech-assembly was to Limit the range of Federal auxiliary juris- 
diction overlap with local juriscliction over local ~iolence. Also. as 
discussed a t  greater length in the introductory comment to section 
1612 on the race motivation question (n-hich should be referred to 
at, this point), inclusion of the rilce or other special motivation require- 
ment may perfolw a clarification function. and also a function of 

'Study Draft section 1515 has the same two-cntegory nppronch as  sections 
1813 and 1514. 



making it easier t o  articclate a constitutional base for  Federal juris- 
diction under the fourteenth amendment. Whether t o  continue this 
congressional choice in the wording of draft  section 1515 is a close 
question. 

The  options are (1) to confine the reach of draf t  section 1515 to 
those interferences with section 1511 m c l  section 1513 activities where 
a race of other special motivation can be shown, which is the present 
approach; (2) to  remore the speci:~l motivation reqnirements regard- 
ing section 1511 actirities as  has heen suggested ivparcling LLafforders'? 
ancl '%idersW (see comment to draft sections 1513 and 1511 abol-e) : 
(3) t o  remove the  special motivation requirements regarding aZ7 of 
the designated F e d a r a l l ~  protected activities where the issue IS inter- 
ference with a suppor t~re  speech or assembly. As between the first 
and second options. the f i s t  has been tentatively chosen in this draft. 
but the choice is supported by little inore than a general feeling of 
lack of need to  hare broader coverage. 

The  third option w o d d  yield very broad coverage. Such a statute 
also would raise the question of Federal action against any unlawful 
police interference with demonstmtions. whether or not specjally moti- 
vated. This matter is perhaps better handled in  the revision of 18 
U:S.C. 8 242, regarding interferences with constitutional rights gen- 
erally. See pa r t  V, h f r a .  

Note on a po.s.sible .'@st nn,end~nent'? statute.-Having gone as fa r  
as the third option, if that be done, one might raise the question of 
going further 'and cle-rising a statute desipnecl to be coestensire with 
the reach of the first nmenclment. I t  shoulcl lbe relnenlbered that the 
speech protection provision in 18 U.S.C. 8 NQ.i(b) ( 5 )  is not based on 
the first amendment. The  focus is on activities Federally protectible 
uncler other theories of congression:d power. Interference with 
L'speecl~," like an  assault on a pnrticilxmt, atforcler. or  aider, is reached 
on a theory that  coverage is necessary and proper to effectuate the 
principal purpose of safeguarcling trawl,  employment. voting, $quill 
access to government programs, and the like. I~lclwd. f a r  from being a 
jurisclictional base, the first amendment-in the context of draft sec- 
tions 1511, 1819 and 1515, if they be extended to reach nonforceful 
interferences-conld enter in as a defense to a Federal prosecution 
for advocating by noiiriolent means a policy of segregation. or  repeal 
of antidiscrirmnation legislation. or election of a candidate pleclged 
to these views. 

I f  an attempt were nlade to dovise a statute based on the first 
amendment, a n  immediate constitutional question to be resolved \vould 
be ~ h e t h e r  any kinds of p/.itwte interferences with speakrrs could be 
reached as well as  governmental ("state action") interferences. This 
would bring us back ngain to the trur me:uning of United ~Ytates v. 
Guest. 388 U.S. 745 (196ti), ancl Iintzenhach v. Xo~.gatl, 38-1 T.S. 641 
(19G6). ancl the  question whether a broad reading of the dicta in 
these cases? if appropriate, coulcl cspand congressional power under 
the first mnendment which opens with the phrase 'Y'ongrcss shall 
make no law . . .. ." I f  such n first :nmendment based approach were 
taken. coupled with tt broad re:tding of those cases which weaken or 
nearly eliminate the "State action" requirement. the Federal reach 
~ o n l d  be very extensire-if found to be ronstitutionnl. ,irgunbl;v. 



any user of force against any speaker or demonstrator in any subject 
matter filed would be subject to Federal prosecution.?' 

I t  may be noted that the National Commission on the Causes 
and Prevention of Violence has devised s draft of a statute supported 
by civil sanctions only designed to deter forceful interferences with 
speech and assembly. l~owever,  this statute. worded so as to reach all 
forceful private interferences with all private assemblies seems to 
rest on a very tenuous, if not untenable, constitutional foundation. It 
seems to rest on the nssumpth  that Congress now possesses a "police" 
or regulatory power coextensive with the powers reserved to the States. 
See d8o S. 2677, 91st Cong., 1st Sess. (1969). introduced by Senator 
JlcClellan. which would crento criminal penalties for disruption of 
programs or damaging of property, of Federally assisted institutions 
of higher education. 

H .  Note on Elim.inu.tbn. of 18 U S . 0 .  $a@ Special Dejinition of 
"Lazo fuzzy" 

- A further provision in 18 U.S.C. 8 215 as enacted attempts to 
define the term '*lnwfully" as follows: "the term . . . s h d l  not 
mean the aiding, abetting, or inciting of other e m n s  to riot or 
to commit any act of physicill violence npon :lug iacfiridual or against 
any real 01. personal property in f1irther;ince of a riot." This Ian age 
should be deleted. It is not. incl~ided in the draft. Riot matters s f' ould 
be handled centrally in the riot statute. The kind of advocacy defined 
is unlawful and not constitutianallg protected without need for an 
nttempted statutory definition. The definition might even boomerang, 
and be the basis for iin argumc~nt that niclre error about the meaning 
of n permit was not intended to be "unlawful" for the purpose of 
immunizing tin interferer from prosecution under section 245 or its 
successor. 

I. The Section 1516 Prod-sion~ Concerning P?v.servation of Stnte 
Jt~risdiction; Attorney Genera2 A p p o ~ a l  of FederaZ Prmecution: 

Federal Jnvestigative Jurisdiction* 

The antipreemption provision, and the Attorney General approval 
provision, is cont~nued unchanged fro111 18 r.S.C. 245. Tlie Federal 
inrestigative jurisdiction provision has h e n  reworded to try to es- 
press the thought that there is no mandate for Federal agencies to 

Pee c.g., the fact situations illustrated by the following cases: Feiner r. 
Sr tc  I-orl;;340 r.S. 315 (1%71) ; Edward8 v. South Carolina, 372 1-.S. 338 (1963) ; 
Gregory r. Chicago. 3M U.S. 111 (1969). 

*Section 1316 was deleted in t h e  Study Draft. It read : 
Condition8 of Federal Proscculion: Federal Investigation. 
( A )  No ~xosecution of any offense described in this section shall 11.. L un- 

dertaken by the United States except 11pon the certificntion in writing of 
the Attorney Genernl o r  the Deputy Attorney Genexxl thnt in his judgment 
a prosecdion by the rn i ted  Stntes is in the public interest and necessary 
to secure substantial justice. which function of certification may not be 
delegntcd. 

( R )  Nothing in this section slinll he construed to limit the authority of 
Federal officers, o r  a Federal gmnd j q .  40 inrestignte possible violntions of 
this chapter, but investigation may be withheld where i t  appears to the 
inrestigating agency that  concurrent State or local nctlon adequately serves 
the public interest. 



investigntc all "Federal:' offenses created b-j this statute which greatly 
expands Federal auxiliary jurisdiction over matters whereestate and 
local police agencies hare the initial or primary responsibility.* The 
antipreemption language espresses sound policy. I t  probddy 11-odd 
not be needed were it not for the tendency of the "Warren Era" Court, 
in contrast to past precedent, to create preemption as a basis for roid- 
ing on nonconstitutional grounds local laws it did not like.** 

The requirement of Attorney Gencml approval in this statute is 
analogous to the requirement of approval by him in certain instances 
as a precondition to a grant of Feclcral immunity from prosecution. 
Some thought was given to conforming the language of revised sec- 
tion 245 to the language of the immunity bill, but it did not seem 
worthwhile. 

On the ~rierits, liowever, tlie question can be raised whether the 
exercise of auxiliary Federal criminal jurisdiction should be limited 
by this nondelegable requirement of Attorney General certification of 
"public interest nnci necessity." Much of Federal criminnl jurisdic- 
tion is auxiliary, e.90, section 245 jurisdiction, but is not similarly 
limited. This certific.ation requirement is preferable. however. to a 
proposil. while tho bill is before Congress, to attempt to define con- 
ditions of Federal abstention, or to postpone Federal jurisdiction for 
a. specified period. 

The final provision designed to preserre full Federal investigatory 
jurisdiction may be unneeded, but helps clarify tlie degree of restraint 
flowing from the certification requirement. 

J .  Note on Ju&fication; Deletion of 18 17.5.C. 8 R&i ( c )  and ( e )  
Ezenlptiotr Proz.i.&ns 

The provisions concerning justification and excuse in chapter 6 of 
the Commission's proposed rcvision are intended to apply to prosecu- 
tions of Federal or State or private xrsons under this chpter .  These 
justification revisions serve most, i not all, of the purposes designed 6 I 
to be served y the special bLesemptio~i" pro\-isions inserted b r  Con- 
gress in 18 U.S.C. $245 (c) and (c). Hence, the 18 U.S.C. $245 
cxemption lan Iage IS not included in tliis draft. 

In 18 u.s.C?~ 845(c) it is provided that the spction shall not b 
construed so as to deter any lam enforcement officer from l a ~ ~ f u l l y  
carrying out the duties of his office. Tn bill form it -ms  opposed by 
the Department of Justice as saperfluous. I t  may Iiave been politically 
necessary to include it to ncliiere tlic pawipe of tlie principal 
provisions. 

h d e r  tliis legislation a policeman would not I>e guilty unless hc 
was acting with tlic purpose of prewnting pnrticipation in one of 
the specified activities, and in rrgard to  some of t l ~ c  actix-ities he would 
l ~ v e  to be racially n~otivatctl to be within its cowrage. Further, tlic 
fact that the law under whirl1 n polirelnan made ;in arrest (assuming 
an "arrest" to be use of "force:') Kas subsequently declared unconsti- 

*Set3 Study Draft section 207. 
"See,  c.g.. Pem.8yli'nnia r. Nelson. %5O 11.8. 497 (l950!; Sote. "Pre-emption 

ns a Preferential Ground: 9 New Canon of Con8trucfion. 12 STAS L. RET. 208 
(19%). 



tutional would not open up l iab i l i t~ .?~  Indeed even if a policeman 
~ r t i c i ~ m t e d  in :L racial lynching lie would not bc violating this legisla- 
tion unless the purposr wns to prevent the vict~m from p:~rticipating 
in ollcl of the enmner:~ted protected nctivities. Of  course, such an act 
x-i-oultl violate 18 1T.S.C. a 242 or its successor. 

I n  18 t-.S.C'. $ 245 (e) it is pro\~icled t h t  the section sliull not upply 
to acts or  omissions of law eni'orc~ment oflicers who are rngaged in 
sup~rrss ing  a riot or  civil d is tur l~n~ic~.  This srction thus ex 7 

7? IlCk further on the "lan- enforcement': esemption and applies it  spec^ cnlly 
to riot situations. I t  includes ~ i~i l i tnry  action ;IS well :IS action of 
civilir~u oficcrs. 

Somn of the conmlents just ni:~de concerninp deletion of 18 T.S.C. 
5 215(c) apply here. I n  riot situations c i r i l~an  or  military officers 
troultl be even less likely to 1w acting within the coverage of this 
lc~is l ;~ t ion  than in  generill law rnforwilent. c . ~ . ,  they \vould be less 
likely to be acting w~t l i  the purpose of preventing participntion in the 
list of specified actirities. 

Howe~-er, the exemption m:lg he hilrinless l)ernnse--as is the cnse 
with the pr rc~i l ing  rwwiptio~l it  only limits n possible sectjo~l 915 
prose(~~tion. and rrould not nf fwt  n . C ~ r e m - t y p ~  l)rosecution under 
section 9+3 or its successor regarding oficial cleprii-ntion of constitu- 
tional rights. 

Tho con~nwnts made :tbove on the introductory 1:inguape to section 
1611 concerning the s;~nctional system i1pp1y here also. -Ulioug11 spec- 
ified :is a misdemeanor. draft section 1917 like other sections  dl itself 
he n iurisclictionnl base for involiing otlier portions of the Code, e.y.. 
murder. That is, if a n ~ u r d w  ownrs in the couwc of riolnting a civil 
rights provision it ~vill  be Fctlclnlly prosec~ztsl~le. The word b.intcn- 
tional!y" is preferred over the \vortl "\\-illfully." also for  the reasons 
given 111 sectlor1 1511 co~lment. 

The more imlwrtant cl~~est io~i  is wlietlier this provision is needed at 
all. nncl if so Ilow it comes to Ijr proposecl as  part of tllese c i d  rights 
materials. ,\ltlio~~gll the section may not fit at this point. it was inspired 
I)?. tlioughts genvrutetl ill the ~:OIIIW of c l : ~ r i f ~ i n q  1s TT.S.('. 8 241, :uid 
in the course of dealing with E'rtlei;~l I)rograms ~n revising 1s TY.S.C. 
s 245. 

Har ing  amplified and clarified section 241 regarding its co re rnp  
of interfrrence with the conc111c.t of elections (:IS tliscussed i?zf~*a, sec- 
tions 1581-1.535). s~.iiynetry :inti i~liagi~i:~ble need, if not iwtual need, 
suggests adding simt lar covernpe regarding Federal programs nncl 
Federally assisted programs. (The Ii~tter coverage may be more 
questionable, t le lmding on o~lr 's  notions concerning the tlesirability 

" K a y  r. Pierson, 356 V.S. 517 (1967). 
Section 1517 is deleted in the S t u t l ~  Draft. It read: 
1'rotrctio)r of Frdrrol l1rogro~wi. F ~ d ~ ~ r u l l ~ - . ~ l x . ~ i ~ t e d  Progrants. 

.\ p e r s c ~ ~ ~  is guilty (11) it C111hs .\ tli isdv~~~en~lor if. whether or not acting 
n ~ ~ d e r  color nf law, 111. i n t ~ ~ i t i o ~ i i ~ l l y  obstrlwt> the r'otid~wt of or otherwise 
interfereh wit11 the r'ontlncl of :uny program, faei1it.r. senice. or actiritr 
~~rorided or ;~drninisterc*tl by tltc. 1-nited State* or rrcviriug Fccleml fin:1nci:11 
;ussistanw. 
38-88] O--7Gpt .  2----47 



of such extended overlap of Fedenl auxiliary jurisdiction and St ate 
lmwer, and could be deleted.) 

Federal programs, and Fcrlermlly assisted programs, nre covered in 
section 245 (b) (1) as revised for the benefit of pahcipnnts  (see section 
1511, az ipm)  and afforclers and aiders :llso are s:~fepardecl against in- 
terferers. However, just as in regard to elections, disruption of the 
prog~um per se arguably is not covered. I f  there is phgs~cal obstruc- 
tion, then the pro osed physical 01,struction of govern~nent function 
statute partially fi 7 Is the gnp. But it does not re:lcli nonphysical inter- 
ference, \diether conspiratorid or iionco~lspir:itorial, or Federally- 
asisted programs. 

Hence. there are rarious ciril rights applications of section 1517. 
not clearly corered by sections 1511-1515 derived from 18 U.S.C. 8 245 
or in the Commission~s physical obstruction of government function 
draft. It could reicli, for esnulyle, racially motivated d o t a g e  of i\ 

Federally assisted ghetto neigllborllood assistance program, or harass- 
ment of the staff of a Federally assisted conim~inlty action progmnl. 
or politically motivnted disrul~tion of lectures in a Feder:~lly assistrcl 
college program. 

To be considered in this connection is the question of the extent to 
which the neF bill proposed in July 1969 by Senator JIcClellan (S. 
2677, 91st Cong., 1st Sess.) relates ro. or owrl:~ps with, clrnft section 
1517, or tlie Commission's physical obstruction of government function 
d r ~ f t .  The bfcClellnn bill \rould make it a Federal offense to disrupt 
or obstruct the operation of Federally aided colleges. 

I f  the proposed :~clclitioii:~l outreach is deenlecl meritorious in prin- 
ciple but. fliere are fears of undue overlap with State p w r ,  :I precatory 
clause could be acldecl to the statute. as in the proposed revision of 18 
U S C  8 245. requiring specific Attorney General approral of Federal 
prosecut.ion. 

As an alternative, tlie coverage designed to he created by draft 
sectrion 1517 might be achieved by a morlificatioi~, in several pnrticnlars 
of the Commission's draft stntute on physical obstruction of govern- 
ment function. 

IV. INTROIIE~TORI- NOTE OX 18 I7.S.C. 8 241 AND 18 V.S.C. 242 ASD 
RELATIOX To DRBIT SECTIOXS 1501, 1521 ASD 1531 

The several purposes to be rlchieved by sections 1501, 1521, imd 1531 
may be succinctly stated. The effective capturing of these p~~rposes-in 
statutory Innpage is more dificdt. This revision seeks: 

(1) to clamfy 18 U.S.C. a 211 in regard to vote fraud--one of its 
primary present utilities; 

(2) to delete the outmoded iuld never used (at  lenst iu times) 
bbhigl~ma~-disguise" clause of the statnte. because both terms are un- 
duly limiting, and the preserved general constitutional rights claiise 
covers the same aren and more: 

(3)  to :~malga~nate IS 1T.S.C. 5 241 wit11 18 U.S.C. 8 242, thus 
~'cplncing section 242 ; 
(1) to preserve the traditional open-ended c11ai:~cter of present sec- 



tions 241-919 so that their use may continlie to expand a s  "Federal 
rights" are clarified by constitutional interpretation o r  statute; 

(5) to cln yify through tlic list of snlq)oints in sect ion 1921 the cov- 
rlnge of oflicial violenw ("lwlice brut:ilitv")--one of the primary 
present utilities of section 242 : 

(6) to substitute ..person:' for  **citizen" for the s:une reasons as  given 
in the co~nnient t o  section 1514, supra. 

Sote: The question of ovcrlap with 18 U.S.C. 13 215 regarding 
voting is discussed below. The question of overlap with crinlinal pro- 
visions in the Voting Rights Act of 1965. and with certain old 
provisions of the Corrupt Practices Act and IIatcli -1ct will be treated 
separately. One possibility may be to reduce to misdenleunor l e ~ e l  
thosr pnnlt ies  uniqncly tietl to the aclministrntiori of the Voting 
Rights Act, and esclude thcni fro111 Title 18, :ind to repeal the 
separable felony g r d e  pena1tic.s on the ground that they are or  can be 
~tdequately covered in either section 245 or  section 241. as revised. plus 
updated provisions iron1 the ('orrupt Practices , k t .  

B. I,lt~odu~to?*!/ Note ML 18 US.(? $a&. 
T h a t  is now codified as 18 1i.S.C. 5 241 (and this much applies 

:il.w to 18 lT.S.C. # 2-1.4  as i111t1cted by :i Congress ~ v i t h  a hroad but 
uncertain \-ir.w of tlir reach of the Civil War  ,1nlendn1ents, and of 
Federal power. The conquered prorince theory. rather than precise 
legd analysis, was d o ~ n i n a n t . ~ ~  Traclit ionally section 241, for lack 
of any State action requirenlcwt, and to avoid the vice of the orer- 
breadth, wns viewed as unsupported by the fourteenth amendment. 
and as being applicable only to those generic .*Fcdcral riglits" con- 
cerning which Congress had :I general police power to reach private or  
official interferers. \70ting in Iprderal elcctions and travel arc the best 
es:imples of such rights. This  t lc\elol~t l  constitut ional theory is well 
sunlmarissed in the 1l'illin.n~~ c:~ses.?~ 

This construction was ab:tndoned in 1966 in United Stafes v. Price, 
383 r.8. 787, and in Unifed Ktnfes I-. (:tied, 883 U.S. 74.5. Section 241 
was interpr~tecl to ~r:ic.li :illy F ~ d e r a l  rights, i n ~ l ~ ~ d i n f :  Federal rights 
nrticnlatetl ~ m d c r  tlir foi~rtcenth sruendment. hence opening the m y  
to the use of section 241 wit11 its felony g n d e  ~ ~ e n a l t y  agninst the 
JIississippi ofticials (:~nd private persons acting in concert with them) 
in the 1963 slaying of t h e e  civil rights workers. Of course, when scc- 
tion 241 is linked to the foul-tecnth nnlc~ndnlent, the .*State action" 
elenlent n~us t  be proved 11s virtue of the amendment itself. eren 
though uc.tio~i 211 docs not contain the "under c-olor" 1anplag-e. 

Thls broad cons t r~~c t io~ i  of 18 1T.S.C. fi 241 makes it 01-erlap with 18 
V.S.C. $ '312. which with its "under color" phr;~se traditionally 11:~s 
heen vie\ved a s  tied to the iourteentl~ : ~ n d  fi fteentli anlentlment. This 
broad const mction \v:is reinforcwl in 1968 in T~t i ted  Stnfex v. J o h n ~ m .  
:WO 173. 563. 369-567 in wllicli section 241 was applied also as  a 

?'See CuIr~r~scs AXD >~cF .~IA;YII ,  FEDLX-U. . T r ~ s n c ~  248 (19.77) ; DISOS, Tltp 41- 
lorllcy Geirernl atrd Civil Rights 1870-1964, in ROLES OF TIIE ATTORSES GEXERAI. 
OF THE CSITEU STATES, 106-110 ( l!Hh). 

1-nited Statcs r. Il'illiatns. 3\11 1'.S. TO (1951) ; TTilliatire r. United State& 341 
V.S. 97 (1Sil). 



criminal sanction backstop to the .'Federal rights" created in the 1964 
Ciril Rights Act, \vliich itself contains no criminal sanctions. Citing 
Price. Justice Douglas for the Court said that section 211 should 
lw read literally. so that. the phrase 'bls~vs of the 1-nitecl States" 
embraces any personal riglit created or to be created by :ing Federal 
statute. This reading makes section 242 obsolete: its on1 remaining 
function being to provide a ~nisdeniennor grade penalty I or the same 
field now covered by section 211 \ritli its felony grade pen:ilty. (For the 
full potential sweep of section 241: or rL si~ililnrly worded revision, 

. xee d-so the discussion of constitution:tl basts for civil rights legislation 
in the introduction to these liinterials on civil rights nnd elections. in 
part I? supra)  

C. Deleiimt of the "Disguise O I L  the High~cay" Paragraph of 18 G.S.C. 
9 941 

The pmposed revision deletm entirely the second paragraph of sec- 
tion 241 concerning goin &'in clispise on the Iiighrray, or on the R premises of another." Kot ing significnnt is lost by the deletion: in- 
deed, there apparently ha\-e been no significant prosecutions under this 
section. 

Lack of dis ise should be no defense to a proswution for harming 
another's Fe If/? e n 1  rights. 1)elction of the wort1 highway also is un- 
important. Thlder the fourteentli amenclment, which now can support 
section 241, "State action?' ;lpparently can be satisfied by the '.State 
facility" concept under the dictun~ in the Guest case. d n d  9 t n t e  f a d -  
it,yy?' includes, but sl~oulcl not be limited to, the Iiighway idea. Also, 
under Shap"l=o T. Thompson, 394 1J.S. 018 (1969), we now have n 
plenaq- right of interstate trnvel not lirnited to Iiighwap. 

The repeal of the phrase "premises of another" sacrifices nothing. 
Indeed, it repeals a possible overbrwdth because p i n g  on tlir premises 
of another, I)er se, violates no Federal right, outside Feclernl enclai-es 
where ordinary t respss  concepts apply. Fnrtlier. if there is n viola- 
tion of a generic Federal right. e.g., conspiracy to  prevent Fedenl 
voting, the violation is unntfected by the factor of locating some ele- 
ment of the conspirncy on tlic pren~iscs of the victim. For example, 
going onto n victim's premises, :uid heating liini so that he c.nnnot et f to a Federal election n-ould violate section 241. Hut so woulcl suc 1 a 
beating. so motivated. if dolie off the premises. And going onto a r ir-  
tim's premises to threaten hini not to send his children to  an integrated 
school violates section 241 (nnd also section 242 if clone "under 
color") : but making the sanith threat off the premises also violates 
section 211. 

D. A70te onRepea2 of 18 C.S.C. § R@ a.nd Amdgamation With. S e c t i o ? ~  
1501,154?1 and 1531 

The estension by tho Price-Guest cases of 18 U.S.C. % 211 to overlap 
tlie ares covered by 16 V.S.C. "4 1i:is been esplnined above in the 
introductory note on 16 T.S.C. 8 241. Hence it ~vould seem t . l ~ t  little 
or notl~ing would be lost by deleting 18 U.S.C. a 24% Two words in 
section 2+2 which :IIT not picked up in tlie proposed revision are "de- 
privation" and "protected." Regarding the fonner, the otlier verbs in 
draft section 1501 (see comment, in.frcl) sen1 to corer all ilnnginable 



situations, e.g., the wction 2irZ primary area of forceful misuse of 
official authority ("police violence ') . 

Deletion of b*protectecl" likewise seems inconsequential. There is 110 
~ceepted distinc.tion to d:tte between riglits "secured" ant1 rights "pro- 
tected.'? At one time some viewed these ;is words of art so that "secured" 
meant rights like Federal voting and travel in regard to n-liich Con- 
gress ~ o u l d  bar priwte :us \\-ell ;is public interference: and "protected" 
memt the fourteenth ammdn~c~i t  rights in regard to which Congress 
coulcl bar on!y -St:~te action" interference. As discussed a t  length in 
the constitut~onal powers ess;ly in the introcluction to this material 
on civil rights and elections (part I, ~rrpr i r ) ,  we ;ire beyond that point 
now. In 18 U.S.C. 8 2-15 Congress totally ignored these tenns. 

V. COJLJ~EST o x  SECTIOS 1501 o x  PERsosar, RIGSITS ; PRESERVISG THE 
OPES-ENI~:D CIIAILICTER OF 18 U.S.C. 5 241 ASD 18 U.S.C. 5 242 

The first paragraph of the co~nment on proposed section 1517 (part 
III, s u p )  iulso ap  lies here. 

Section 1501 of t T ie 1)roposccl revision retains the language, dating 
from the reconstmction period, which ver;v loosely i111d v:iguely says 
that anyone is a "dirty bird': iuncl subject to Fecleral crimnal prose- 
cution if he is unnice to anyone else in an uncoiistitutio~ial way or in 
R 1v;iy interdicted b :uiy wlitl Feclc~.nl law now en:wted or to be 
enacted. I t  is doubt 2- ul. absent :I Civil T a r ,  a novel problem of the 
dimensions of the ,\merican rwial problem, and ;I ronquered province 
approach. that any niorlern legislature \\-odd ever consider enacting 
language of this sort a s  n cri~iiiniil statute. I t  violates virtually every 
canon of criminal law clraftsliii~i~sliip, ;~ncl :llso invites pcqxtual tlis- 
putation on the definition of :I '*co~lstitutional right." Hut it does 
exist, and for two reasons prol):ibly should be preser~ed. 

The first and perluips more debatable reason is that such a statute 
allows coverage, with il crimi11i11 sm~ction. of violations of constitu- 
tion:il rights not yet reduced to specific statutory Innp~age,  mld perhaps 
em11 tlifficult to reduce to prccise at:ltutor_v language. Consider for 
esnn~ple the following "ri~lits": the right to be free from i l l ep l  
rest~+aint of tlic persou : the 1-1g1it to be inunune froin exactions of fines 
or deprirntioiis of pro ~ e r t y  \vitliout due process of law: the right 1 not to be snbjrcted to i l  egal suinmnry prulislment : the right to  free- 
do111 of speech, press. nsseml)ly, or religion: the right to be in~rnune 
from ~ m n i s l i ~ ~ ~ e n t  for crime or :illeged c*riulinal offenses rscept after 
a fair. trial and upon conriction and seutence pursuant to due process 
of law: the right to the f r e ~  esercise of the rights. pririleges, and 
hnmunities of I-niteel States 4 t iszensllip. Various aspects of snnir of 
these 5-iglits" are covered ill 1 R  1T.S.C'. 245 :IS revised in sections 
1611-1515. Other aspects are covered ia draft sections 1531 and 1521 of 
the proposed a~nalw~mntion and revision of sections 241 and 2E,  and 
in dmft section 15l? wl~irh fnr c.sample c.ould w:ucli r:lci;illy motivnted 
obstructions of Federal progr:inis. TYhrn wed arises. on particwlnr 
fact sitnatioi~s. it is et~sier to clrt~ft ~~eusonably dear  cri~iiinal statutes 
than to attempt to forec;ist on iu broad basis unkiio\vn kintls of ~~ossible 
invusions. . \ t  1)rst. h~*or~cl 1iuiig11nge of the t radi t io~~al  sections 541-142 
type can be sl~pportc~l  ;IS an ii~terim meawlre. to aroicl n total lack 
of criminal penalty coverage of riglits ~dlicl i  being  constitutional" 
are "fiindau~e~~tal." i ~ l t l ~ o ~ l g l ~  \vor.fully v:lgue under traditional crimi- 
nal ln \v  stnnc1:lrds. 

L- 
---+. 



The second and perhaps irrefutable reason is political. Repeal of 
sections 211 and 242 could be seized 11 11 and misrepresented for po- 
litical purposes It would be n basis chaclctcrizinp hie Coqgress 
which repealed them as a rewtiona~y, nntcl>elhim body Gent on wiping 
out the gains of more than a century. 

TI. COJIMEAT OX SECTIOS 1621 ON ' C T X L ~ ~ L  OFFICWL T-IOLESCE 

The comment on the sanctional system in the first p:irngraph of 
proposed section 1517 (part 111, a u p a ) ,  applies here also. 

The most cliffcult part of the proposed amalpmation and clarifica- 
tion of 18 U.S.C. $$21l and 249 is draft section 1321. I t  is designed 
to clarify clraft section 1501, ~rhich is in part the successor to 18 U.S.C. 
9.242 in r e p d  to unlix\vful oRicial \ i o l ~ c e ,  such as the extreme situn- 
t ~ o n  in Sc~ews r. U~dted Slate&. 325 1I.S. 91 (1M5).2G Section 1501 
itself has been left vague and open-ended for the reasons giren in 
the comment to section 1601 (part V. m p m ) .  Circumstances cowred 
hy section 1621 illclucle escesslve force in making tin arrest. or during 
pre-trial custody. or in prison after conviction.* 

'.Jiore-on" orders, threats of arrest to induce pcrsons to leave parks 
or street corners, etc.. are not 11cn- covered in draft section 1521 because 
of difficiilties of drnlftsmansli~ 1, of enforcement, and bemuse of the 
extent of chlnily Federal intderence with locill policr \~liieh would 
result. Howercr, such acts, on il strong enough record, could still be 
rewhed under section 1501 as the successor t o  the 18 T.S.C. 3 24!2 lan- 
guage on which d l  1)ilst unla\\-ful officid abuses of ciril rights hare 
been based (whether violent or nouviolent). I t  I I I : ~ ~  be noted that the 
now section 18 t7.S.C. 5 245 adcled in 1968 achicves some rl;~l.ification, 
but i t  does not corer the area of gene18aZ imla\rful ofiicial interferenc~ 
with Federal rights. 

There hn.~-e been frequent suggestions in the ptist that  the general 
"cons~itutional rights" phrase common to 18 1T.S.C. $8 241-242 &odd 
be clarified by an enumeration of particular kincls of prohibitecl con- 
duct. This is a suggestion more easily made than effectuated. 

Some stall' members of the Ikprrtnlrnt of Jr~stice a few years ago 
envisioued siinply listing n series of rights in terms more specific thtn 
18 U.S.C. $5  241-24.3, but still too prnerid to be of much utility 111 

=See also Skupiro, Lin~ftations in Prolrrcrrting Ciril Rights I'lolations. 46 
COEXELL L.Q. 532 (1961) ; Caldwell and Brodie, Enforcvment of thr  Criminal 
C'irii Rig1118 Stntrcte. 1 W  V.S.C. Section 242, in l'rison Brutnlity Cases, Z" GEO. L.J. 
706 (1'&&) ; Disou, Tkr  . i t t o r n c ~  (irneral and Ciril  Iti{rkts, 1870-1!~G1, in ROLES 
OF THE AWOKSEY GESEHAL OFTHE UNITED STA~TB (1968). 

*The Tentrttire Urr~ft  \'errion of this proposed section. which h :~s  since beell 
slightly altcre<l and contlensed, and to which the folloning comments are  directed, 
reads as  follo~vs : 

I~nfawfrrl Oflcinl 17ac of Por r r  

h person acting under color of Inn. is  g u i l e  of a R l l ~ s s  A misdcniennor if. 
with intent to cleprire m y  l ~ r * o n  of his right to be free from punishment or 
restraint except nx authorized by lawi31lly constituted authority exercising 
lawf nl pon-em, he 

( A )  subjects any pcr?;on not undm nrrrst to any :~ssault o r  ot11c.r physical 
force or injury : 

( R )  snbjects any person c~nder arrest to any n ~ s n u l t  or otl~clr ph~s ica l  
force or  injnm ; 

( C )  sc11~jec.t~ any ~)risoner in :I p n a l  institntion to any a s n n l t  o r  other 
physic111 force or injury : 

( D )  knowingly r~rrests any person on r i  false chnrjie. 



prosecution. The  proposnl included such general phrilses as the right 
to bo free froln i l l e ~ ~ l  restraint of the person. and the right to he 
inin~unc from csnctlons of fiiles o r  deprivations of property without 
duo )recess of law. 

The t~pprni~cll  now suggested is modest. but reasonably specific. The 
focus of section 15% of this revised rersion of 18 V.S.C. S S  '211-243 
is confined to the area popularly h o \ m  as police o r  l~riso~'violencc. 
I\'itliout n:~riwwinp the generid ..constitutional rights" I n n p a g e  of 
18 T.S.C. 8s 211-24f2, 1~111~11 is retained in  section 1501. sect1011 1331 
seeks to  mnkc specified official inisusw of force a t  tl!e pre-arrest. post- 
i~nvs t ,  and post-conviction stages u n l a ~ f u l .  Oficlill lnealis "uncler 
color" of Inn- o r  acting in association with one %rider color." Racial 
~notivntion is not required. 

Subsection ( I ) )  of section 1521 regarcling abuse of the power of 
arrest is mow questiont~ble. ,Ilthough subnutted for  discussion pur- 
poses, I have p e a t  doubts about it. It is Tagye, co~lld be ;I basis for 
~nterfer ing with mwcly vigorous police action. coulcl esacerbate FCC!- 
er~il-Stiite relations. i ~ n d  could involve Feclei-il pmserutors in vol~!mi- 
nous pettl\- crises and the sifting of m;my unfounded coi i ipl :~~nt~.  
Comlxlre III this c.oilnection the experience of police review boards. 

.It the smm time. lion-ever, colzi;iclenltion might be given. in sol i i~ 
future report, to  instituting a s ~ s t e m  of citi~tion-;~n:~!ogous to our 
sgstcni of hi~nclling tr:lffic r i o l a t i a n s f o r  minor violations 1)g the 
policv of cwnstitntionnl right*. This coulcl be l i a k d  not to  tlie Federal 
district courts I)nt t o  the new Ihitecl St:ttes Commissioner-T~~ial 
. \hgis tr ;~te  syste111. Snch a citntion p r o d o n  could reach s11(-1i ilicider!ts 
:IS ;I police ortlcr t o  ;I Scgro  y o ~ t l i ,  when seen in  the coni1)any of' Wlii te 
girls. t o  s q x ~ r n t e  : ~ n d  leave. 

Tlw 111i1ii1 c l ; t~~s r  in section l j P l  exempts all use of laivful force. The 
ope~xtive r l ;~usr  in subsections (A)- (C)  which reads "ns*tult or :tny 
other )h\.sical force o r  injur~."  ma\- neecl tightening up. ",Ir;sa~ilt?' is 
c~cfinra rlsewliere in the  proposed new Code. W t h c r  phrric;~l forco or  
injury" is :I phr:~>e designed to relate to the Code definitions of niore 
%rior~s types of physical force. The '.or injury" plirit3e Illit?- not be 
nec~cld. .\lso, it 111ily a r ~ u n b l ~  Iw sul?jert t o  orerlwe;~dtl~ if construed 
to rei~ch unintention:~l injury resultmp fro111 im i~ccicltWill i~ct.  .\l- 
tl1ong11 included for  discussion purllosee. it probably should be delctrd. 
if it cannot bc tipliteiiecl up.* 

*F~~rther  conzid~ratiol~ and consultation between the con4tant and the staff 
procl~~cwl the >l~ortenecl version whicl~ spjwars a z  ~ertiou 1311 of the Study 
1)rilft. Thi* I:lrlgu:l~e carries forn'nrd the purlmrr~ of the 0rigiu:ll draft, n s  tlir- 
e11-zc~1 : I ~ ) o ~ P .  i111d :llbO inrorl~orates ru~ la~vfu l  -rtlrch ilncl r~izurt.. Sp~cificnlly. 
s u l ~ v v t i o ~ r  r 1 ) I I I : I ~ H  a qwcific off~nse of the kind of mi41ehnrior on the part 
of politr* or 11ri-on offieiale that  11;1s heen mcizt often tlealt wit11 n~ldcr t he  r :~gr~e 
terms of IS IV.S.C. 1( 2-1'2. It a130 covers all i ~ t l ~ e r  official I I I ~ S I I . ; ~  of force. I t  
tli>lww.zes with tlw need for 11rovir1g the SCI-c~r.r-Qpe .lwriEc intent to tlq~rirr 
tllc. v i c - t ~ n ~  of Federal i.nhstitntionaI rights. I t  :ilq~lie. rclr1:111y to Faler111 I I I I ~  
S t ; ~ t c b  i~ftic.ii~l., or thoze purl~orti~~g to elrrrise i~ffieinl : ~ ~ ~ t h o r ~ t ~ .  or fhosv priwte 
I I ~ ~ I I I I A  wt ing i l l  cor~rert with officii11.s ;I* rrorked out by the  S u l ~ r r ~ l w  ( 'mrt i n  
1;nilcfl Statrn v. Price. 3S3 T.S. ihi (1066). and  T~illint11.u v. I'1trtct1 A'trrtcbs. 
341 IY.S. 97 f 1951). 

Sr~lls~.i.tii)n ( 2 )  ret:~~nz i l l  I I  more gencrolizffl form the 11li4e11)13:111ors regartling 
wi1rt41m i111t1 wizurvs prtwwtly fo1111c1 il l  [--S.('. S 6  ?23&22.W. 

(:c~rwrr~l ]nw:11 11rovici011- :1g1itn\t oflicial nppre-ion fonncl i n  wnw S t n t w  f r f .  
wct i t~~t  '143.1 of t l~ r  3Iodcl I'ennl C'odc 1l1.O.1). 1W1J ) (111 I I I I ~  :rlqmrr to IJV rca- 
c l u i r c ~ t l  i n  v i i w  c~f our r e l m t i c ~ ~ ~  01' the flexible l~ronwnis  of old IS 1'.S.('. # I  211- 
"2 i l k  ~ m q w ~ s c ~ t l  s w t i o ~ ~  1.501. 



The first paragraph of the comment on proposed section 1517 (part 
111, supra), also npplies here. 

A. Safeguarding Elections (Proposed Section 1531) 

Over the years 18 G.S.C. % 241 has become the basic vote fraud 
shttute for Department of Justice p~.osecutions involving Federal 
elections, primarily congressional elections. altliou 11 the \vorcl voting 
does not occur in it. Because of the body of ~ o t c  f raud l:iw built up 
under section 241 it seems in:~dvk:ible to repeal it entirely. For tlie 
sake of cl,zrit>-? ho\vewr, voting should be ment,ioned. Hence, while 
18 U.S.C. $ 241 is being retnitiecl in ossence as proposed section 1501 
(and is retained for ncldition:~l 1.easons going beyond rote fr:iud). nen- 
lawage spocific:dlj dh-ected to rote fraud is created in proposed 
section 1531. 

Reg~rding the roting covernge of section 241 and prol~osocl section 
1531, it mny be noted that tliere is not :i completr. dupl~cwtion of 18 
U.S.C. 8 245(b) (1) (A) as revised abore in section 1511 (a). The 
latter statute is directed at intcrferenco with papticiyation in the elec- 
tion pmcess, and contcmpl:~tes itlentific:~tion of particular victims. The 
dmft sect io11 1031 I:~nguage focuses on the condzict of the elcct ion and 
reaches such acts as Id lo t  bos stuffing or m y  otller act jeopardizing 
tho ;wcumcy and integrity of the election process in any of its elements. 
(Of course, mder  section 1531 tl~ere 1n:iy be overlap with section 245 
in regard to participants, but that is uii:ivoidable if we ilro to retain 
pa~-ticularizecl statutes such as section 215 to easo problen~s of proof, 
and also open-ended statutes such as :in updated section 241 which 
creatively row n-it11 the Court's ,metching of constitutional concepts 
of Federal k J protecbble rights.) 

Tho sect1011 1531 1:ulguage regarding "conduct" of elections is de- 
signed to clarify wliat is now supported only by case law under {he 
loosely worded 18 I-.S.C. 3 241 ~&ich speaks only of interference with 
personal constitntion:d rights. The c h : ~ n p  bears on burden of proof 
of specific intent. Under neither 18 U.S.C. $241 nor 18 U.S.C. % 2-1.2 
is i t  necess:irv to prove .that the defclitlnnt was t liinkinf: in constitu- 
tional terms. but a sl~ecific Federal riglit must exist, and the defendant 
must have specific ~ntent  to interfere with that Federal right. For 
csnmple, if the defendant interferes with t i  Fcdcr:ll voter as Federal 
voter ha can be proscct~ted \vlletlier or not lie lcnew that tlw Federal 
voter status was canstitutionally p~vtectecl.'~ And in S'cretra v. United 
.\'tates. 3'25 V.S. at 106 (1945), the Court said: "The fact tlmt the dc- 
fendants may not 11:n.e been thinking in constitutional terms is not 
material where their :~im was . . . to cl~prive u vitizen of ii i.iglit m ~ d  
that light was protwtccl by the Constitution.'' 

Hex-ever, how the Federal votins right is articulated m o ~  make 
some difference rcgiirding the level of 11roof in i i  section 241 vote 
ffilucl ln-osecntion. I f  tlie r ~ p h t  centers on protecting citbzns :IS Federal - voters, thrn the govcl-tinlent tnay have to prow not 0111~- :In intent to 

" r n i t c d  States r. .Vutkatt. 235 F.2d -MI (7th Cir.) rcrt. denied, S.3 I-.$. 910 
t 1957). 



nflect, :a Federal election bnt also specific intent regarding p w t i c ~ h t *  
i*ofo:*. or rote.*. and that wr t i~ in  voters' rights to cast a ballot had been 
affected I)? the defent1:ints' election fraud. By contrast, if tlie right 
centels on protecting the integrity of the election procew: it may be 
enough to show that clefei~tlants had cific intent t o  :iffect the elec- 
tion. and that  they welv merely ru:&ss with respect t o  personal 
voting interests of pnrt icwlar rit~zens. Regarcling n ~n i sed  election- 
F r d r ~ x l  and State-the ii~orc fl esible view wliicli is sup~ortecl  by tho 
1)rol)osed 1:inguag.e ~ ~ ~ o u l t l  pmni t  prosecution where clefendants' spc- 
cilic intent \I-as directcd to tlir Yt:ltc :~sl>ect of the election, and t h y  
wrrirtl out their pulposcr wit11 reckless clisreprcl of tlie effect on 
Fedclxl candidacy. - h t l  t liis \voulrl h so even if :I narrow vie\\- should 
be t:iken of Fec\ertil l~o\ver to rt.:lch private intc~ference with wholly 
State-local elections. 

Tho view that s c t ion  2-11 even :IS presently t1r;lftecl can rench gen- 
ernlizcd interference wit11 tlir i~itegrity of the Fcdrral election process 
\\-;is 1:1lien in tht. Al'cltl~rot. cb:isr, s~cytu, but to givc fair  warnin+ :lnd 
p1:i~c tlie interpret:ltion 011 :i fir111 Iwis, the rule slloulcl be pnrticul:~~*- 
ized in statutory language. 111 ,Vathn,~ the dcfenclni~ts conspired to 
c:ist false ballots in favor of thr T)emocratic c:intliclilte for  Coiigrcii~, 
and cnst 71 such ballots. Over~wling the defense that defenclants 1:ickcd 
specific intent. regmdinp particular voters. the court said.?. 

[ I] t  is inmaterial thnt the defendants \\-ere without h o w l -  
edge of the constitutional rights of citizens. When they acted 
in concert to pol111tc the 1);lllot box they acted in reckless dis- 
regard of such rights :1nc1 nirist be held to tlie consequences. 

I11 other worcls, the 1)roposecl lnn,quage rtwclirs the e7ection poces.9 
in :ill its elements. I t  call ~*c%:~rli situatwns n-here there lms k e n  neither 
any intent nor any act relating to uny voter or even an?- official, c.9.. 
siinply destroying o r  putting out of order rlection machinery or  s ~ p -  
portive property. Such conduct is not rcacl~cd by sx t ion  245, even t!s 
revised. I t  is t rue that elwtion m:lcl41icry and supporti~-e property 1s 
:I "State facility" bec:i~~sca Slntes finance :111cl coilduct all elections. 
Section 245 (11) (2) (I3 ) , reviwtl :IS section l512(11). reaches State fncil i- 
ties gn~erillly, Imt only ill the special contest of' iiiterference with "iuly 
person 1)ecnuse of race" in i~alntion to enjoying State facilities. 

lTntlrr tlie proposed lnngu;~gc there \voulcl be :in offense : (1) \vhethcr 
or not i?ic*i:ll moti\- tion on c~)nlrl be shown. (2)  \vlietl~cr o r  not anv par- 
ticuli~r .bparticipa~it," or  %i"rder." o r  .'nider" were identifi:&lc or 
interferrcl -a-itli. m c l  ( 3 )  \vI~etlier o r  not "under color"  odd be shown. 

I t  wonld sn5cc to show a conspiracy (or simple act) to affect ad- 
rersely-even in~lirectly-tlw rlec.tion process. I-nder :I broad view of 
~~~~~~~1 coi~stitution;d I)o\vci*, mly aspect of any election could he 
re~ic.l~ed. TTncler i~ n1ol.e 11:11*row reading of the G u e ~ t  and i l forp?~ cases 
Feclcral juriscliction could renc.11 private action directed to the State 
portion of n misecl clr btii~n i f  in~pnct on the Fctleriil portion coaltl 1)e 
sllown. Further. the proposrcl Iangttage reacl~cs some sitmtions not 
now reached b -  section 241 even as stretched by the .17~than case. Under 
.\'atircrn it still is necessary to slio\v that there were acts linked to pay- 

s I d .  :it Mi. Scc 01x0 ,  l'trilcd slotc.9 r. TTcutotr, 417 F.ld 1S1, (4th  Cir. 1!Hj9), 
ccrt. tlrnicd. - P.S. -, '90 S.('l. 7.X (1970) : upl~olding corwiction of Lee Col1111.v. 
Virginin officinls for nbsenlrcl Iu~llot irregularities. 



t icula~ bnZZots. Under the proposed revision, particularity drops out, 
making unnecessmv any sliowlry that ballots were cast by virtue of 
tlie conspiracy or a&ected by the conspiracy. 

By dealing with election bribery, section 1531 transfers this concept 
into this revision of section "-1-1, enables repeal of 18 1J.S.C. 5 597 and 
upcl:~tes section 597 to make it applic~hlc to primary elections as well 
ns general elections. The Innpage re:iclies both direct bribery and con- 
spiracy to bribe, e.g.. the third party situation of paying X to influence 
T'R vote. Section 597 does not reach the third nartv situation on its 
face, but can re:lch it \vhen linked to the general>on~pirac3- statute, 18 
1T.S.C. § 371. 

The addition of this language to the revised wrsion of section 241 
\\-oulcl not be needed, and 18 T.S.C. $597 si~nply could be repealed, 
were it not for ;L questionable Supreme Court. case, resting on statn- 
tory interpretation .grounds, xrltich held that $1 conspirncy to bribe 
voters mas not wit lm section 211.29 'I'hc tl1eor-j- of Rathgrrfe WIS that 
when Congress repealed bribery statutes in 1804 i t  inlpliedly also 
excluded bribery from section 241. 

I n  summaq-, this section accomplishes three things. First, it makes 
a specific offense of ~ o t e  frauds typically prosecuted under the gen- 
em1 language of 18 U.S.C. 5 '3U j second it encompilsses present 18 
I-.S.C. $ 597 (vote bribery) ; and third it encompusses in its general 
1:lngunge the obstruction of elertioiis pt*nultie~ of the Voting Rights 
Act of 1965.42 'I-.S.C. S 19iRi (c) . 

The follon-ing special elements may be noted. The proposed section 
is not confined, as is section 1DT3i(c), to Federal elections? but reaches 
all plectioiis ;IS does existing 18 TT.S.C. $5 211, 245(11) (1) (11). Sub- 
section (b) is worded to reach the third party situation, where X is 
paid to iiiduce tlie rote of P, whicli is not covered no)\- 117 the language 
of section 197% (c). -1rg11:1bly, thisnarro\v language 111 section 1973i(c) 
could be construed to cut down on tlie traditional breadth of 18 U.P.C. 
8 241. 

Subsection (c) omits s01icit:~tion. \vllic.h is now i i ic l~led in 18 1T.S.C. 
S 597 Iwcanse it nlay raise constitntionnl prolde?ls regarding soliciting 
money for ordinary "pet-out-the-rote" canlpaip~s.* Certain political 
contributions are regulated by proposed sections 1534, 1541 and 15-42. 
Ilomever. the point is a close one. :lnd perhaps bbsolicits'7 should be 
restored to sul)section (c) nt least in regard to c.onc1uct prohibited b j  
subsection (a). 

Subsection (d)  is directed ton-ard the basic integrity of the election 
process, and reaches interference xith tlie election process even if an 
ilnpnct on n prlrticular voter's ballot cannot be proved, e.q.. general 
bnllot box stulting, tampering with m:ichines, absentee ballot irregu- 
larities. interference with electionofficials,et~.~~ 

B. 0 ~ewie.rt. rrnd Policy Choices on Poli t ic~l  Act itsit y Legidation 
Othel* than Tote Fraud 

011cc wo turn from vote fraud. and the recomnlended section 1531 

United States r. Bathgntc. 216 U.S. 320. "fL1'12i (1918) : ser alro Unitcrl 
State8 I-. Saylor. 322 U.B. 3 S  ( 1944). 

 stud.^ Dmft subsection ( c )  includes solicitation. 
* S e e  T31itcd Stntcs r. TTcston. 417 F.W 181 (4th Cir. lW9). cert. drnicr1,--- 

U.S.-. 90 S. Ct. 756 (1970). 



to continue ilnd p:~rticul:irize, the traditional role of 18 1'S.C. $ 941 
in this field. a conlplex 1)icture enler es. We encounter a myriad of 
anachronistic, orerlapping. unenforcec 4 wnd unenforceable provisions. 
interspersed with a few nug rets worth preserving. Some of the legis- 
Intion is related to out~nocler k work relief concepts of the 1930's. So~ile 
of it is the product of slx~s~notlic con~ess ional  attempts to deal with 
corrul)t practices in elections, includmm the problem of political es- 
p w l i  t ure. JIuch of i t  sliolllrl I:,e repeaetl or  transferred orltsicle of 
Titlo 18 pending integri~trd s t ~ d y  from a politicnl r ep l a t ion  point 
of \-ic~w rather than a criminal law point of view. 

I'olitical activity legisli~tioii, oi-erlappinp re a ion of voting ant1 
elections per se. is -p~.e;~tl over sc.1-el-a1 t i ~ l e s  of t f" le ITnited ' States ('ode. 
most of it being found in 'I'itle 2 .  chxl>ter S. sections 9 1 - 5 6  (corrupt 
practices legishtion), 'I'itle 5, sectlolls 1501-1506, and 7391-7327 
(11:itch -\rt pro\-isions c o ~ i r r r n i n ~ ~  Feclel.;~l :inel Stare employme~it ). -- and 'I'itlr 18, c.hapter .'!I, sections a!l.l-($13 (~n i s tu re  of corrupt pri1c.- 
tices I(yisl:~tion, Hu tc l~  ,\(.I ~)~*oi-isims, ;inel other prorisions). .\Iuclt of 
this Irgislation, iiicludiiig p i~ l~ts  of 1S U.S.('. Z X  59'2-613, de:ils with 
nlatters more npprol~riiirc-ly Iln~irlleil :~dn~i~iistrntiveIy as r~pul:itory 
offenses rather t1i:ui as l ) t~~ i i~ I  off~nsea The  \vholc :Iren i5 in need of fllr- 
ther 2t11dy and intepatcd development. 

Tho approach of the Comniission has been to select for  retention in 
Title lh. with criminal penalties. those political prohibitions which 
seemcd to touch on conduct reprehensible enough and also clear enough 
to Iw rfft.cti~-ely 11:1ntllrtl tl11~1ugIi the pelial p~n-ess. The result is a 
serirs of proposed secutio~~s on protection of political processes (scc- 
tions 1531-1535) and on l)~.ol~il)ition of political contributions from 
spwifird entities (sectio~ls 13)41-124.1). .\I:~ttc~.i ro\-erecl :irta >a l'r- 
p : ~ r r l i n p  elections (cectio~r 1531) : clepri\.:~tion of Federal benefits for 
pol it ic;~l purposes(  sect ion l:iX) : misuse of persomiel authority for 
political purposes (sectiol~ 1533) : political contributions of Federal 
1)ul)lic servants (sectioli 1.534) : troops a t  polls (section 1535) : political 
contril~utions by spccifictl org:inizntions and others (section 1511) : 
political contribntio~is by agents of foreign prinripals (section 15-12). 

St j \ - t~al  exisring s w t i o ~ ~ s  in Title 18, (.li:lpl(~~- 29, are not conti1111ec1. 
I)ecii~lw tlw 111:1tter is l)c.ltrr 11:1ntllrcl :IS i~ lvpuliit or!- otfelise mt l  should 
bc tr:~nsferrecl to 'I'itle 9 or ' l ' i t l~ 3, or I ) e c i ~ ~ l s ~  the former swtioll is 
i~de(l~"tely covered by ~ ~ r o p o d  n e r  sections. or  I>ecauw the fornrer 
sect ion ia outclotecl. 

1. Regtrlnfion of -1  ~ ~ t o t o ~ t . ~  of  Po7it;ctrl I . , ' ~ ~ / ) c . ~ ~ ( ~ i f i ~ ~ . e . - ~ e c t i o l l s  DOS 
:ind (ion of Title l h  seeking to ryg~la te  the trrnovitt.~ of political es- 
penditure are snbstui~ti:lIly r~~~enforce:il)le ;is criminal measures be- 
c a w b  i t  is possible to ~):lss nloney R ~ O I I I I ~  :1nlnlig zerernl committees. 
'1'llc.y slmuld lw tl.;;lnsfr~.rcbtl t o  "l'ille 2. c.11~1 )trr S :1nd either be ~ w l ~ ~ c r d  
to ~~~isderncvnor 1evc.l. or S I I ~ I J  )o~?(vl \\-it ll t \ I P  p~.ovision that viol* '1 t '  1011s 
slii~l l Iw punisl~nljle ;IS I )rovl tlrrl in proposed sect ion 100(i ~ ~ g i i r t l i n g  
regul:ltor.v oifenses. This  t lx~~si 'cr  \rould I ~ r i l ~ g  the matter b e f o ~ ~  the 
p~wper conpessionnl conlll~ittees. leaving to the .Judiciary Co~iimittws 
11i:it tcrs truly penal ill niit 11re. 

Tlwre should be f l~rthrl .  study of this a r m  rwntunting in a thorough 
orerl~nul of Title 2 .  c l l :~ l ) t t~  S, using t i  n~ixture of c i d  tind miscle- 



meanor level sanctions. The political espenditure problem already has 
received much study, but has not yet come to fruition in l eg i~ la t ion .~~  

I11 1966 Congress p d  the Presidential Election Campaign Fund 
Act of 1966 (80 Stat. 1530, 26 C.S.C. $$6OOl-6091) as a rider to the 
Foreign Inwstors Tax Act. It.  as popularly called the .'Cl~rist~nas 
Tree Bill", and was designed to distribute public funds to political 
parties. thus minimizing the need to rely on private contributions. 
Subsequently a resolution was passed providing that no money should 
be appropriated until a forn~ula for cl~stribution 11nd been enncted. 81 
Stat. 67 (1067). 

The 1967 Election Reforni Hill, passed in the Sent~te but not in the 
EIouse. \\-as essentially an expenditure clisclosure twt (S. 1880, 90th 
Cong., 1st Sw. ) .  See a180 Hearings before the Senafe 6'01n.m. on 
Finance. 90th Cong., 1st Sess. (June 1, 2 ,  6, 7, 9, 1967) : Z?ea~;ngs be- 
fore the Senate 0om.m. on R u ? a  nnd Ad~ninistmtion, 90th Cong., 1st. 
Sess. (June 28, 29, 1067) ; P~wident's Message, F ~ l e m l  Election Iie- 
form, Ma 25,1967. P The re ated aren of political activities bx government employees 
also has received extensire study recently. fro111 a regulatorj rather 
thttn it penal approach, but has not yet produced new le 'slation. See 
1-111 REPORT OF ~ B ~ M I S S I O S  OX POT~IITIC..\I~ L \ ~ ~ ~ V I T Y  O F  8 OVERS31EST 
PERSONSEL (1067) : Ydlosky, The Ilntch Act (Library of Cengress 
Le islative Reference Service Study, October 31, 1966). k~ contrast to these sererill areas \rhicl~ do not lend themselves to  
the penal approach, i t  may be noted that flat prohibitions on any politi- 
cal contributions by specified entities, as in 18 U.S.C. $610, have 
proven to bo enforceable. Section 610 tllereforc is ret:~inecl as pro])mecl 
section 121, and an attempt has been ~nacle to re\+ise m d  aulalga~nate 
it wit11 18 U.S.C. $ 611 concerning go\-er~iment contractors. 

8. Prohibition of dnonynwm PoNtica1 Campaign Pd7icntiuns i n  
Federa2 Elections.-It is recommended that 18 U.S.C. $ 612 also 5e re- 
duced to n~isdemeanor gmdo pnal~ty  (or reguli~tory offense) .tunrl 
transferred to Title 2, chapter 8, for some of tlie snnie reasons glwn 
above for sections 608-609. In  certain applications the section might 
encounter problen~s under the first nn~endment. Sm Z1rick7er* I-. Kootn. 
380 U.S. 241 (1967) ; T d e y  v. C'ah'fomia, 362 1-3 60 (1960). 

3. Nime7lnneozcs P r o ~ i ~ ~ i o n x  of Ti t7~ 18. C'hupter %9, Nof Con- 
thued.-Section 591 clcals with definitions for 11o\\--itbnndotlccl cllapter 
29, and should be repealec!. 111 its )resent form it is too narrow because 
it exempts primary elections and p r t y  conventions. D e b i -  
tions, as needed. are now p:~rt of each provision (except perhaps the 
sections proposed for transfer). 

Sections 593, 594 and 597 m:lg be 1.epcilled l~causc  the matte13 they 
deal with, insofar ns they should be pwt  of the penal Coclc. nre !lo\\- 

A helpful backgrouud study is Alexander and Denny, Regulation of Pnliticai 
Finance (pamphlet jointly publisl~ed in 1!MX by t11e Instit~rte of Gorernmental 
Studies at  Berkeley and the Citizen's Resenrch Doundntiol~ nt Princetou). Other 
stuclics published I)$ the Citizen's Research Foundation include: So. 14. Sntional 
Collve~~tion Final~ces (Bibby. .llc%mler, Blck'eough lM%) : No. 9. Fincwcin~ 
the IN4 Election (Alesnnder 1Xiti) ; So. 6, Money for Politics: A ~Iiscellnny of 
Ideas (Alexander (ed.) 1S.1) ; No. 1. Money. Politics nnd Public Reporting 
(Alesnnder 1980). See alao REPORT OF PRES~EST'S COYUISSIOS OX C'AUPAIGS 
COSTS (lm). 



fully or  adequatel- covered 1)y proposed section 1511 and proposed 
section 1531. 

Section 599 forbids brin ing troops to the polls unless necessnTy 
to rrpel arlnetl pnemies, nnc 7 :~ppnrently has never been inrokecl. It IS 
retained however. as  section 1536 (.six discnssion. i n f m .  part 171. c, 4) 
eTen t hongh proposed section 1511 also reaches an>- intc~:ference. i ) ~  
force (or 1-i-ithout force i~ncler the Study Draft vers~on) ~ t l 1  pnrticl- 
pation in any election. nncl cven though proposed section 1531 also 
corers any interference viitli the adnlin~stration of any election. Sec- 
tion 503 forbids various armccl forces interferences at  tlw polls. over- 
laps section 504, nncl is nnneeclcd. Section 594 tlenls with intiniidnlion 
of voters, in Federal elections only. :lnd deals viith im area ~iow 
adequately corered by sections 1511 and 1531. Section 507 deals irith 
espcnditures to influence voting, a matter now covered by section 1531. 

Swtion 695 deiding wit11 Fvtleral election interference by officials 
supported in whole or  in part I)?. Fecleral money is adequately covered 
by the broader voter protection :~nd election i n t e p r i t ~  pro~isions n o r  
found in proposed section 151 1, section 1531. and also proposed section 
lX32 ~)rohibitillg d q ) r i v : ~ t i o ~ ~  ol' I'erlernl I~enefits for  political purposes. 

Swtion 506 prohibiting polil ical poll ing of tlie :~rrned forces ma? 
infringe on tlie fiwt :~mencl~nc.nt. ant1 seems to serve no essential 
purpose. Simple repeal is suggested. 

Sections 69!) micl 600 prohihit inc promises of rmploylncnt bp cancli- 
dates or  by others for  political purposes deals with :I matter better 
handled by civil service regulations concerning job qualifications. -Is 
presently worded the sections :ilso are too broacl. because some political 
rewirds to worthy persons foi. ~mlitiriil :~ctirity :ire co~ivrntional. 
desirable, bot 11 in executive service nncl in congression:d service. Simple 
repe:~l is suggested. 

Section 60-1- dei~ls with ~)o l  itical solicitation by an)-one-public 
serv:~nt or private l)erson-o~ :I perso11 on "\vork relief o r  relief." 
Insofar as  this relates to the deprivation or  t1we:itened deprivntion 
of Federal henefits for ~)oliticnl pulpozes. the evil is covered by pro- 
posvl s ec t io~  1.32. Insofnr :IS it 1-rli~tes to mner:tI political solicitation 
witl~out offici:~l coercio~i it 11r:~y raisr n first :~rnencllnent problen1. 
which would be even more serious if the prohi1)ition were extended 
logically to  a11 Federal benef riaries. e.g.. retired pelxms on social 
security o r  srlpplemrntnl old itzc assisti~nce. Tlwrc nppi~rcntly have 
l ~ e n  no litigi~ted cwrs or any llse of this ~ t i ~ t ~ l t ~ .  Simple relxl:~l is 
sungcsted. 

Srction 605 deals with disclosl~re for politic:il purposes of the names 
of 1)rrsons 011 ''IToI*~; wlic>f or reli~f.'' This st:~ti~te. lilic some of the 
forceoinp. rrlates to 1111. bygono era of u-ork rrlief in the 19S09s, : m l  
seems to 11avr no cnrrent need. TTere ng:~in. the imarintihle &Is seems 
to be adequately cowl rd  by t11r other proposed stntntes. Tf the clisclos- 
urrh is for t 1 1 ~  Iwrposr of O ~ P I I ~ I ~ ~  tlw door to vote 111lyi11~ a~iiong the 
needy. tlie c.nndl~ct \ vo~~ ld  hr rovrred hv section 1531. If tlie disclosure 
hils : I I I ~  aspects of ofic.i:~l imssllre on :I Fedelxl beneficiary. the co~iclnct 
wo~ild lw covrrccl I n 7  secst ion 1 i):k?. If t lw r1it.clos11t.e led to interferrnce 
with 1)articil):tt ion i r ~  :In t.1~14 iw, IT-it11 or  withollt force. section 1511 
would he nlmlicnble. F'or :11l 01' tliew rr:~sons. : I I I ~  heciuw i t  lias never 
been inx-oked. sirnl~le rc~penl is s~~zgestcd. If  tllert~ i s  a prohlem. it would 
he better l in~~tl led by i~d~nil~istrnt ive rep~lnt ions requiring Federal 



administrators or poverty service corporations (e.g., Job Corps 
contrnctors) to keep certani information of this sort confidential. 

C.  Implementation o f  Recommended Policy Choices Concerning 
Politicai! Acticity Leg istation. 

1. Depn'vatiot~ of Federal Re?~e$t.s for Po7iticnl Purposes (Proposed 
8ect;on 15.32) .-This section replaces sections 595, 598, 601 and 605 of 
Title 18. which shoulcl he repealed. The focus is on the granting, depriv- 
ing o r  wifhho7ding of the benefit. or its use either by ,pintor or 
recipient, for the defined po1itic:d purposes, and not just on "politick- 
ing" I)!: a pc~rson who 11:lppens to be a Imeficiarp The racial clause of 
18 1J.S.C. fj 601. which is not picked up here, is already corered in 
proposed sections 1.51 1-1915. The purpose is to depoliticize the grant - 
ing or withclrnwal of Federal benefits. The corernge is expaudecl from 
work relief to nll Fecloral benefits. m d  government contracts. However, 
the language is not as broad as the phrase in 18 U.S.C. $598 which 
speaks of ';any authority conferred by any appropriation act." The 
exenlption clnlise of section 595 is droppecl. 

Rcpnrding OEO Cnnununity ;\ctioll Programs, the language would 
cause no more probleni than existing sections 595 or 598 which have 
not been enforced in this area. The proposed Innpage does not reach 
general political uplift, only nctivity regarding specific candidntes 
or issues. 

-An nlternatire disposition would be sinlplp to transfer these sections 
to Title 2. chapter 8. nncl provide that violations shall be punishable as 
provided in proposed section 1006 regrirding rcgilntor;v offenses. 

2. Sfisuse of Per.yon?le? A u fhority for Politicac! Purposes (Proposed 
Srctio,t 15-?8).-The section nnd the closely related section which 
follo\vs continue and revise esistinp Inw concerning protection of 
public servnl~ts fro111 improper. politic111 pressures. Proposed section 
1533 cleri\-es from 18 1T.S.C. a 606. 

,in alternatire wording would be to replace the last clause "for 
giving or . . . pul-pose" with the simsde phrase ':for any political 
purpose." T h  latter ~voulcl rencli more improper conduct with regard 
to personnel, but is su1,ject to the obiection-considered overriding- 
of vagueness and overhreadth. Fnr example. a faithless employee who 
leaked material to the lmss  to embarri~ss his inimediatc superior or 
the ,iclminist~i~:tion co11lc1 be ~wotectecl :i~ltnniaticnlly ~mclcr the broader 
wording. witliout regard to the nctual facts of a given case. 

3. Politicc~l Contribution.? of Fcdtwd Pub7ic &rz*anta (Proposed 
8ccfion 15.84) .-This section tnuches on a matter of perennial public 
conrern and p~iblic employee cUoncern :~nd  is bnsecl primarily on 18 
P.S.C. B 608. The fol lovhg corollary sections should be repealed: 
18 TT.8.C. B0:3 concerning soliciting in any plnce where a Federal 
employee is on offici:il d a b  hecause the place concept is broad nnd 
vague :;nd t11rl.e mny Iw n constitntion:ll right to receive mere solicita- 
tion : 18 V.S.C. a 604 concerning solic.itation from persons on relief. 
again because of constitutional considcrntions (which would be even 
more serious if the section were expanded logically to all welfare belie- 
fici:irie.q) ant1 because the t r u ~  wil  is covered in proposed section 1531 
nbove: 18 1T.S.C. 8 607 because it is already covered either by this 
proposed section 1584, or by separate bribery prorisions if bribery 



is the intended thrust of this unclear provision. ~ i l s o ?  18 1T.S.C. 
$607 xoulcl appear to rnnke it criminal for nng Federal employee to 
111ake ;i volnnt:irg politiral contril~ution to :my other Federal e~nplopee 
or  to a Senator o r  Congressman. 

Reoardin- the ban on snliciti~tion, per se, there may be a constitu- 
tionny prol,&m, clepending oil the h c t s  of n given case. nnder recent 
decisions of Io\ver courts inn11 i t1:iting on first, amendment grounds 
the "little Hatch Acts'? of cert;~in States. Nerr  .bsolicitntion" may be 
witllin the range of co~ls i i tu t io~i :~ l l~  protected politic;~l participation 
discusset1 in these recent decisions. The! may presage ;in eventual Su-  
preme Court n:~rrom-il~g of tlw ruling in 1'7nifed Ptthlic TPot*X.el..s v. 
.Ifitchel/. 3.30 1-.P. 7'5 (1947), 11-hich is the present constitutional 
fo~uiclation for  ~rgul:~t iorls  of this sort. See. e.g.. Eggley T. 71rn.shing- 
ton 1'21.p. Jlo.vp. Pist. 55 Cal IZptr. 401. 421 I'2d 409 (1967') : F'orf v. 
Civil Sewice fo~n l t ? .  SH Cnl. Rptr. 8.25, 392 1'2~1 985 (l9fX). ,It the 
snlns time protection of Federal l)uldic s e ~ ~ r : ~ n t s  from political 
coercion is :I legitimate p h l i c  concern. 

The definition of Fede~x l  oflicer and employee has been narrowed 
from the version \ d ~ i c l ~  nppears in 18 1r.S.C. $ Go', in orcler not to reach 
p r t t i nw consultants. ~ O W ~ I ~ I I N W ~  contractors. etc.. 11-1io \vo111cl 
corered if the 1)roacI phrase "compens:~tion . . . derived from the 
'Treasury" were c~-mtinucd. (Regarding the problem of governmentr 
rontractors, .we the disca~~ssion I)elo\v :~ccnmlx~~iying ~ ) r o p o s ~ d  section 
1341 on politiwl contri1)utions l)g specified orranizations and others.) 

4. T r o o p  nf I'o??.s (I',~oponed .Qction. 1513.5).-This section carries 
forward i ~ n d  ~noclifies esisting 14 TT.S.('. 503. I t  is designed to prevent 
inti~nidntio~l of the clcc.tor:~tt~ I)$ the :~rmed forces. Tt overlaps d l 1  
proposed sections 1511 (n) and 15Rl(d). whiel~ s f e g ~ ~ a r c l  :~gii~nst  in- 
tin~iclntion of voters o r  intcrference with tlir conduct of mi election. 
It  was tlmnght d~siral)lc to 1vt:lin a spwific s :~fem~ard  against unnecrs- 
snry milit:ir\' presence at tlic polls. even though section 1535 mar. bc 
suq~Ins:~ge in vie\\- of tl1c1 overl:11) wit11 sections 1511 ( n )  and 1531td). 

T'nder 1 s  1-.S.C. 4 592 the only csception to the prohibition of mili- 
tnry forces at tlw polls is w h e ~ ~ ~  "sucl~ fowe 1x necess:11.y to repel aimed 
cnenliea of the I-nited Siiites." It seems to permit use of troops 
also \\-liere neccss:try to S I I ~ ~ W S S  violent interference with tlic election 
process. :lnd this escept ion  1x1s I)een ntltlcd in sect ion 1535. 

Retention of 1s I-.S.C. 8 5!E in  this form. and the overlilp wit11 
I ) ~ O ~ ) ~ S P ( I  ~ w t i o n s  131 1 ( i ~  ) mid 15.31 (d)  :~lreadg noted. n d i e  unneces- 
sary the rrtwition of 18 I-.KC. # 593 rnncwning interference I)?. nrnied 
forces in rl~ctions. 

.i. Politico7 P o n t d r l t i o t ~ s  /)!/ 8q'/~cciji~d Entitie.u (Proposed 8ecfi.ota 
1.541 ) . 

( ; I )  T k t ~ ~ y ~ t i o n .  m d  t ~ ~ r f ~ o t ~ ~ ~ l ( ~ . - T l ~ i s  ~ect ion clerives from 18 1-.S.C. 
610, : u ~ d  si~hst:~~itiaIly incorporates :~lso 1S T7.S.C. ( i l l  by inchlclblg 

:~nrl clefining "governa~ent cw~trncto~s." Consicleri~tion was given 
initially to tramferring :111 of the Titlc 1P? c.li:~pter 2!)  sections dealing 
wit11 politiral c w ~ t r i h t  ions to  Title 2. r l inptc~  S, on the pronncl thi~t. 
they were seldor~ invoked :lnd d ~ a l t  wit11 r e g ~ ~ l i ~ t o r y  matters not well 
suited t o  the I ) ~ I I : I ~  p r o ~ s s .  12~cent 1mwc11tio11 esperienct. in 1969, 
Ilowever. indicntc~s that w t i o ~ ~  (ilo can he a11 eft'ectiw penal wrapon 
:~gninst politicnl espentlitures Ijy sperified cntit irs. 



Spec~cal ly ,  18 U.S.C. g 610, proposed for revision as new section 
1541, is quite unlike 18 U.S.C. 99 608 nnd 609, :~lthough a11 deal wit11 
political contributions. Sections 608 tlnd 609 lilniting the amownta of 
espe~iditure have no1 been enforceable because it, is too eilsy to pass 
money around among several committees. I-Ience, the Department of 
Justice reports no case or enforcement. Likewise. 2 1J.S.C. 218 
limiting the  mount, of expenditure I J ~  candicl;~tes for Con,mss has 
 woven unenforceable. Hence 18 lT.S.('. #$ 608 and GO9 hare been 
recommended for trmsfer out of Title 18 to Title 2, for res*~~dy as a 
reg~~liltory rather th:m penal offe~~se. IZy contrast. section 610 articu- 
lates ;t flat prohibition ngai~ist nnp contribution by specifiecl entities. 
It does not require :I regulatory npp~~oach. I11 practice i t  has been 
found to be enforceable. The small number of rases under it (until 
the Nixon ,idministrntion in 1969) is nttributnble more to the degree 
of vigor of enforcement policy than to intrinsic dificr~ltics in the 
statute. 

The recent enforcement f ip~rcs  are startling. Prior to 1969 there had 
been only two indictments agninst corporations under section 610 and 
its predecessors, one in 1916 :~ncl one in 1962. T<oth appnrently were 
surcessfiil. Fnited S t a f e ~  I-. TJ.8 .  Rrezc*e?*a' ds.9'1,. 239 F. 163 (nT.D.Pa. 
1916) (overruling a motion to quash the indictment) : iZ'nited States c 
Let& Food Go., 366 F.2d 710 (9th Cir. 1966) (reversing :1 dismissal of 
the indictment). However, bet \we11 Jfny 27. 1960 and D e c e ~ n h r  2,1969 
indictments were filed against nine corporations, nll of which plended 
guilty and were fined. Two additional corporation indictments were 
pending. In addition, one union was indicted. convicted, and an appeal 
is pencling. (Tabulation by Edgar N. R r o m ,  Dopartxnent of ,Just,ice 
Government Operations Section, in Commission file.) 

Prior to 1069 there had been fire other union indictments, only one 
of which appnrently was successful. 

(b) The specific Innpage.-Like 18 17.S.C. $610 from which it 
derives. section 1541 nrticulates a flat prohibition against any contribu- 
tion by specified entities. I t  is broader than section 610 in two respects: 
it xdds Federal sarings and loan as,cocintions and pol-ernment contrac- 
tors to the list of entities: it applies to all c~lcctions regarding d l  
entities, rather than lirnithp the restraint on nonfederal corporntions 
and unions to Fedend elections, as does section 610. I n  reaching all 
elections i t  follows 18 U.S.C. 9 %5(b) (1) (A) ,  revised as proposed 
section 1511. and follows the snmc rationale. Specieing Facleral snr- 
ings and loan associations may be unnecessary. but was thought b>- 
some Department of d~istice obsert-ers to add clarity. 

Specifying govern~nmt contr:wtors in the list of entities covered. and 
sperially defining thrill, fulfills three prposes:  it amalg:\mates set- 
tions 610 and 611: it corrects an orerbreadth in section 611: and ~t 
bmnthes fresh life into section 611. The orerbreadth in section 611 lies 
in its ~~pplication, if t;~ken literally, to noncorpo~xte contrnctors such 
as orc l in i t~  governrncnt consult:ults, thus barring them from making 
ordinary political contributions. The ~poribund character of present 
section 611 stc~ns from ~ t s  lepislatire history. wh~ch  as ~nterpreted by 
the Department of dustice esclucles corporate conf rwtors from ~ection 
611, Icnving them rcac11:tble only via section 610. 

6. Political Con b-ibutim~s h?y Age11 ta of F o ? a i p  P~-hcipal.~ (Pro- 



posed Section I.5&?).-This section carries formnrd 18 lT.S.C. 8 613 
which, :tnalogous to 18 1i.S.C. $ 810, is another flat prohibition against 
any political contribution or  espenclitiirc* from a specific source. The 
recent esperiencc under I 8 1T.S.V. 8 610. :is noted :tbove. in the discus- 
sion of proposed section 15-41, indicates that o total ban on political 
contributions from :I defined source may be criminally cnforceable. 
By con t~ i s t ,  whcre thc nini is limiting amounts on c o n t r i b u t ~ n s  by 
legitimute contributors the crin~in:ll process has proven totnlly ineffcc- 
t~ve .  e.g.. the esperiencc 1111dcr 1S F.S.C. $5 608-609. Tn this latter 
situation, better rcsults r!my be ac.liiei-ed by requiring total clisclosnre 
of rsp~nditurcs,  and sett 111g 1111 a11 :~clministrative process to elicit and 
collate the inforn~ation. 'I'lic Scnnte-passed Election Refo~n i  . k t  of 
1967 cwnteniplilted this : i l )proad~ 

Despite thr  fact that proposed section 1542 rakes the for111 of a total 
l)roliil)itio~~ 011 foreign hnsecl c~spenditurcs, and thus seems analogoils 
to proposed set-tion 1511. an issue is mised as to the utility and enforce- 
~tbility of section 12.'. The difficulties encounterecl over the years in 
ident I fying improper domestic rspcnrlitnres are compounded when the 
sourcc of the nmney is outside this country. Identification of '.foreign" 
principals or the agents niity be rsperially difficult \\-lien the money is 
passd  tliroug11 trmsnational enterprises operating rritli parent com- 
panies, subsidiaries and special agents. Hence, it may be preferable to 
transl'er this section out of Titlc 18 for reconsidemtion uncler so~nr  
appropriate ad~ninistrat ive process. 





COMMENT 
on 

HOMICIDE : 
SECTIONS 1601-1609 
(Stein ; April 9,1968) 

1. ? . ? ~ c X ' ~ ~ - O U ~ ~ C E  ; E&tin,g Pede~a7 Holnicine Law.-The principal 
Federal statutes dealing with crilnin:d homicide are sections 1111 and 
1112 of Title 18. These sections classify criminal killing into fonr cate- 
gories : 

Murder in the first degree, punishable by death or life imprison- 
ment. 

JIurder in the second degree, punishable by up to  life irnprison- 
ment. 

Voluntary mnnslaughter, punis!lable by up to 10 years. 
Involuntary m:~nslaughter, punlsllable by up to 3 years. 

I t  is possible to regard murder in the first degree as conlprising two 
categories : capital :md noncapit:~l. L~ l t l~ough  the penalties differ radi- 
cally, there is no legislative difference in the definition of these "two 
offenses:' and no required finding by the court or jury to differentiate 
capital from noncnpital ~ n u r c l e ~  in the first degree: the choice is left 
to the discretion of the jury. 7V1en common law murder was first 
dirided into degrees 1 q  1egisl:ltii-e action in the 18th centurg, :dl 
~nurder was capital, and the objective of the legislation was to limit the 
category of capital lnurcler and to require the special findings of the 
first cle,pee statute as :I prerequisite to the death .yntence. 

Thereafter. three derelopincnts tended to undermne the degree sys- 
tem as a useful line between capital and noncapital murcler : (a) a m e i d  
lnent of the first degge statutes to make capital punisl~ment discre- 
tionary: (b) sharp decline in death sentences imposecl ant1 carried out 
in first-degree murder cases; and ( c )  a tendency of the conrts to oblit- 
erate the clistinction between first and cwoncl degree murder. .;Pre- 
mediation" was 1-irtually rend out of the first degree statute by 
treating any intentional killing as premeditated if the design to ldll 
preceded, howerer briefly, the actual Irilling. 

The line betn-een nmrder in tlie second degree and voluntary man- 
slaughter Iias also heen obscured, depending ns i t  does on the distinc- 
tion b e t ~ e e n  .~malicions" killings and killings "in the heat of passion.?' 
This in turn depends, although the statute doe3 not sav so. npon 
~ ~ l i e t h e r  the homicide was "provoked" b~ Iwlia~ior that is regarded 
as legi~lly sufficient under somewhnt arbitrary colurnon Ian- rruls. 

"Im-oluntary insnslanghter" nnder section 111'3 (a) of Title 1s is rle- 
fined in terms of "due caution." The language suggests that any death 

1823) 



resulting from the sort of ncgl.i~ncc that gives rise to civil liability 
also gives rise to criminal l i : ~ b ~ l i t ~  for this felony, The courts, how- 
ever, have properlv drawn :I line between ciril nnd criminal negligence, 
\diich line should be reflected in the sl ntute. 

Fcc1er:d murcler-lnnnsl:~11g11ter law is further co~nplicated by special 
provisions of other statutes dealin ~ r i t h  cleat11 c:lusing hc1i:lrior in a 
n~anner  clifferent from the genera f: sclieliie of sections 1111 and 1112. 
Thus section 1115 of Title 18 penalizes one kind of inroluntnrg mnn- 
slaughter-in opcr:~ting :I "stenmbont or  vessel''-with up to 10 years' 
imnprisonment n t h e r  than 3. Sections 32,33, and 84 of Title 18 in  effect 
create n special kind of first clepee murder embrilcillg some types of 
reckless kdling through ttlmpenng with air  and motor carriers. Sec- 
tions 1991 tlnd 1002 of Title 18 deal si~nilarly with dettths caused 1)y 
tanlperinji with railroad facilities. 

Tlie salient issues presented b~ the proposed draft  are briefly dis- 
cussed under appropriate headings below. 

2. G?.ading S c h m ;  Capital Puni.sh nrent I swe Defemed.-The pro- 
posrd rl ].:I ft follows ( 1 1 ~  g r d i n g  p1a11 prcscntctl 11y Professor Low at 
the .Tanui1ry 1968 1nct1ting of the Comn~ision and Aidvisory ('ommittec. 
Thus the homicide offenses nrr distributed among three classes of 
felony. J1:isimum ptmaltirs for these classes I ~ v e  not bcc>n agreed 
upon, 1 ~ 1 t  the following mngcbs con he kept in rniud in considering the 
propriety of the grntlinp: 

Class felony : Up to life imprisonment. 
Class R felony : JIazimu~n r a n e n g  between 8 and 20 year.i. 
Plnss C felony : J1nsirnu111 r:ulc+lng between 3 :111d 10 year's. 

It seems adrisnblr to postl)onc &4xttc~ on thr tlci~tll pennlty because 
that iswic will arise in connection with treason. Iiiclnapping, rape, and 
other otfenses. There will be cbommon issues, for  esample. :IS to jury 
discretion and separating triiil of @lilt from 11e;wing on sentence. If 
the death penalty slio~dd 11e 1.etninec1 for selcctccl murderers, it will 1 1 ~  
frasible to insert npl)ropri;~te provisions Itltcr." 

3. Can~olidation of Fir& and 8econd Degree ;Il~r~~db.-Since the 
tle:~tIi pcndty is nctual l  carried out in ;I very small proportion of first- 
tlegrec murder cases, the pri~icil>nl bnsis for tlw distinvtion between 
two degrees of murtlcr has virtuallv c1is:~ppearrvl. Tn addition, the line 
Iwtween the two clrgrees has bren blulwd by juclic.i:~l clecision, as  noted 
in p a m p p h  1. above. The  line operates arbitrarily to the estent that 
it makes prcmeditntion tlie dominant or csclusivc~ test. Some impulsive 
killings arc Inore Iicinons th:in m i ~ e  ~)rrnicclit:lt~d killings. For emm- 
ple, the wanton inll)ulsive shooting of n stmliqc.r evinces greater cru- 
elty and disregard for liu1na11 life t h n ~  the dec~sion to provide n fatal 
quantity of barbiti~mtes to :I loved on(. slowly dying of cancer: ]>on-- 
ever "prcnleditated" the ngo~iized decision in tlw latter caw. Tllinois, 
New York, Great I<l*il;iin. :lnd others 11111-e ol)tecl for the single C ~ S S  

of murclrr in recent ~.e\.icws ol the question. 
4. Replacing '..lfdice ii forethough t:' as the Text o f  ,lf lo.rle~..-"JInl - 

ice" is an ancient term of 1111cert& n~eaning. T t  Ii:~s been eliminnttvl 

*See prorlsional chnptcr 36 of t h c ~  Study 1)rrlft. 



from the law of murder in recent c~dificntions.~ I t  may be that "malice 
aforethought" originally rneant somethin not too different from the 
clelibenite and premeditated design to ta k e life. which latex- bec:ilne 
the' touchstone of first degree murder. However. over centuries of de- 
cisions it came to be that nlalicc could be found without intention to 
kill. An intention to inflict serious bodily harm would suffice. Indeed, 
exti-e~ne recklessness without any intent to harnl could be enough. 

Tho ~)roposed draft uses terlns of   nod ern definite meaning to dc1i11- 
ente t Ile otfcnse of mu~der .  vix: intentional, knowinp. reckless. 

Onc issue of snbstancc, :ilthoug,rh it may not nse very often, is 
wlicthc~ a person who intends to kill -4 but accidentally kills B should 
I>e guilty of murder. Section 1111 of Title 18 csplicitlg calls this mur- 
der even if the victinl happened to be the oflender's beloved brotl~er. 
\dionl the otfender was very far  from wishing to kill, or even if the 
oifentler's shot, going wild, killecl a person in another room whose Ires- I e w e  the otrender had no reason to sus xct. The clraft would eit\.e 
homicidc liability for such unintended killing to be decided on tIic 
o r d i ~ ~ i ~ r y  basis of \vhethcr the oifender hail acted reckleslly or negli- 
gently. The Sew York :incl Illinois Codes retained the traditiolr:il 
positlo11 reflected in the Federal law. sometimes referred to u s  tlic 
doctrine of ..transferred intent.?' 

5 .  .ll odilf.cdion of the Felony -.lfurder Rule.-At common law, the 
 malice" necessary for murder could be found from the fact that the 
ofIender  as engaged in robbery, rape, burglary, arson, or other com- 
nion law felonv. The effect of the felon -murder rule was to permit 
cnpittll punishment for ccrtain nninten d ed and even quite accidental 
ltillings in the conmission of crimes n-hicli of the~ncelres cntailcd 
consitlemble risk of physical violence. Since the common law felonics 
were tliemsel\-es subject to cnpital punislunent, the impact. of the com- 
~non law felony-murder rule was not greilt, -1s the death penalty for 
these other felonies was eli~ninatecl the question : I rm why a miscreant 
who engaged in a noncnpital oflense should be subject to capital 
punisliment for a death in respect to whicll he had no culpiibility or 
only such culpabiliQ as \vould ordinarily lead to manslaughter rather 
than murder liability. 

Son10 hare cnllecl for the clinlination of felony-murder as imposing 
penalties tmrelatecl to specific culpability. They woulcl argue that, 
I\-hila killings do occur in tlic course of robberies, arson. and so forth, 
rliesc killings are almost always intention:~l or reckless and should be 
proceeded against on that basis. Where a true accident occurs, as 
where robbers driving to the scene of the planned holdup are involved 

'Modern Criminal Codes dispensing with reference to "malice" in their homi- 
cide tlcfinitions include: WIe. C R I ~ ~ .  CODE C. 940 ( l 9 X )  ; ILL. RET. STAT. nrt. 9 
(1901 ),  nncl S.T. REV. PES. IA\V nrt. 1% (MCBII~IICJ- 1967). Proposnls to nclopt 
similnr provisions for State Criminal Codes m e  pending: C ~ L I F O K ~ I . ~  I'ESAI. 
C'ODK HEYISIOS PROJECT 8 5  1410-1-12.5 (Tent. Drnft So. 2, 196s) ; I~aor~otm~ 
Coss. PES. CODE $!j 33-61 (\Vest 1969). and I'HOPOSEU COSS. I'Es. CODE. ('OM- 
nielrts :I[ 124-125 (Comnl. Ibl>ort 1907) ; P ~ o ~ o s ~ n  DEL. Crux CODE $5 410114 
(Finn1 Drnft 1907) ; ~ I I C I I .  RE\-. C'RIM. CODE c. 10 (Final Draft l s i )  : and 
PROPOSED C R I ~  CODE FOH PA. art I S  (1967). See a180 JIODEL PESAL CODE nrt. 
210 (P.O.D. 1W2). "Unlice nforethought" hns tmn so difficult nnd technicnl a 
concept that nn often-used stnndnrd homicide chnrge wns rejected in n rment 
cnsc, nrld n ruurcier couriction rrversed, knu.se  the chnrge had erroneously rs- 
plaincd the difference between t 1 1 ~  two degrees of murder in terms of "mnlire 
:~forell~ought." Rcardalee r. I.nitc'd Stntc8.3S7 F.2d 280 (8th Cir. 1967). 



in n collision resulting in  death, perhaps to  one of the conspirators, it  is 
arbitrary to punish for n~urcler.~ aOthers fa lor  retention of felony- 
murder a s  :I kind of contingent additional penalty for  the underlying 
felony. for es:unple. canital punisllnient for  rape if a dratlr, I~owe\-er. 
accidental. is inrolrecl. This is cleemecl to h a w  a deterrent eflcct : felons 
m a y  risk n tern1 of in~prisonment for committing their crime. 1 ~ 1 t  not 
life iniprisonnient or  death. Others would retain the rule to help the 
prosecutor carry the burden of proof of cnlpahility for murder. This 
view contemplates that the felon)--connected killings probably do 
involve homicide culpability, but the proxcntor may not IN able to 
prove it beyond n reasonable doubt. 

Proposed section 1601 (b)  * adopts a middle position close to the last 
one stated :ibore. The fact of engagement in :I violent or  dangero~~s  
felony is niade sufticient to ~ m r m n t  conriction of nlr~rder on the basis 
of estrcnlc rccklessncss. but the presumption is rebuttable. -4 defend- 
: u ~ t  need not, by afinnative defense, bring forth a prepondemnce of 
c*~.idencc to show that he  x:ls not. in fact. rcckless in the estreme. If 
tlierc : ~ r c  sufficient facts to raise R re~so11ab1~ doubt :IS to his reckless- 
ness, for csn~nple, if it appeilrs that he did not know that l ~ i s  accom- 
~ ) l i c ~ s  were armed or  cspcctecl to use deadly force, then he will not be 
~ n i l t v  of rriurcler. But, absent an? reason for such clot~ht. thosr who 
crlllsch or Iwing abont the cleat11 of anotlier while in the course of com- 
~riitting :I tl:~ngerous or  \-iolcnt trim are deer~wd guilty of ~nuldcr ,  
rvrn if the clcath was unintended. 

Sotr that tlw proposed drnlt elnbri~ccs 111or.c. fcloniw t l i : ~ ~ ~  the esist- 
ing rnulner:~t ion in section 1111. Foresample. tllc proposed tlrrlft \volll(l 
incll~tlc trcnson. felonious kidnapping. sabotapt. tmin \vrc~rking. air- 
craft piracy, cscnpr. i d  arniecl rcsistnncc to thr cwcution of t l ~ e  Inm. 
'l'lic provision raises the issue whether accomplices to tlir cwn~rnission 
of :l dnngcro~~s  felony should be deemed rccklrssly responsi1)lr for any 
killing occurring in  the course of the fclong cvpn thong11 they do not 
pr t ic iap tc  in the killing. I'resent Federal law I~olcls all :rcw~npliccs 
r(~sl)ol~siblc under the felony-murder rule.3 

' Cf. IMP v. ITnited Strctes, 112 F.2d Ui (D.C. Cir. IWO), sustaining n fclony- 
murclcr conviction for :I bath incurred in fin n~~tomohile :~ccident. The defendant 
wns fleeing : ~ t  high speed from agents chasing him for carr ;~ing nnt:~sed Iiqnor. 

*.\lternntire A. 
'T I I  I'nited States r. Rnyd, 45 F. 851. S@ (TT. D. Ark. lS90). rcr 'd  on other 

p-orrndu. 1-I" TT.S. 4.50 (1FICTZ). the common law basis of the felony-rnurcler rule is 
fully explained. Concerning i ts  application to robbry.  the Court sh ted :  

The w r y  demand of n mnn who robs, "yonr money or your life". im- 
plies t11:it human life is  in jeopnrdy. so that =hen n number of persons 
ngree to. rind enter upon the commission of, the crime of robl~ery, and :I 
person is kill&. who is a n  innocent person, in the esecotion of tlint 
purpose to rob. all  the lulrtners who hare entered into the ngrcenient, 
:~nd 11po11 the execution of the purpose to rob. arp equally responsible. 

This c.o~lc.ept includes ncromplices who play no role in the killing, snch n s  g ~ t -  
:~wny tlrivrrs. Scr,  e.g., I;ong r. Ft~itetl  Slatcs, 360 F.%l 8'29, (I>.('. C'ir. I!Ni6) .  
csolic.rrning :I felony-murder conviction. in which :I robbery virtitn \vns 1;illed 
wllrn n cnlprit's m n  went off in a strnggle with the rict im. 

Aly~ellnl~t IIuff's case is somewhat different from that of the other two 
nl)p~llnutx. Huff tlrow the others . . ., r t a p d  nrarlby ill the car wl~ilc 
IGrlrle r~nd Lorg were nttacking the rictirn; Huff then drove I l ~ e  car 
r l w y  from the scene, fully aware of what hnd taken place. This w:ls 
:~l~untlnnt cviderlce of Huff's aidingnnd abetting the otliers. 



Tlic pro\-ision also raises n related question as to whether partici- 
pants in :I felonj- slioulcl be 11eld responsible for the death of a n r  pel-- 
son. including :lny of the felons. ~wul t ing  from resist:lnce to their 
crime. even ~ v l ~ e n  the cleiitlly blow wiis not inflicted by one of the 
felons-as wllen n police oficer. or the victim of the crime, kills some- 
nne ~ l i i l e  shooting it out wit11 the feIom4* 

6. Mnndn ugh ter: RecX.7ess.-Proposecl sect ion 1602 post ul:ites mnn- 
slaughter li:~l)ilit v based on ~.erIile~ness. Recklessness is defined in  the 
qeneral part of the proposed Code (section 3@2). I t  exists where there 
is ronscious clisre,onrd of escessi\-e danger to life. Sote tliat ~ w k l e s s n ~  
b:manifesting cstrenw indifference to the \-alue of human life" leads to 
~nurcler liability under section l(iOl(b). On the other hand -'criminnl 
negligence," wliirl~ may exist wliere the offender did not lanow of the 
risk to life but was gravely tlrrclict in fiiiling to recognize it. leads to 
liability for  negligent homicide, a Class C felony. iinder proposed 
section 1603. 

Recognition of three praclcs of unintentional homicide follows mod- 
ern code precedents. : i d  cllnnges existing Federal law wliicl~ presently 
c lmw no legislntive distinction betwwn criminal negligence and reck- 
lcss~iess.~ The ninsin~um pennll y wonld be incre:isecl for  conscious recli- 
Icssness, which would put the homicide at the C1:iss B felony level. 

7. illanslaughter Z7mfeta Rrcww1b7e b-Enwtioml Di.vtt~rbance.?'-The 
conl~non l:lw :\nd existing Fecleral law,& carve out of m n ~ d e r  certain 
intentional killings resulting from "sudden quarrel o r  heat of pas- 
sion," affording a lower range of penalties for  such cases. Tlie r:itionalc 
is that persons \ ~ h o  be11:xve I~omiciclally only under serious pro\-oca- 
tion clo not present so prei~t :I threat to general security. Also, it has 
been argued, if the otfentler \v:m beside himsclf with anger or  other 
emotion, it is useless to employ the gravest s:~nctions against him, as one 
might hopefully t q -  to deter n coldblooded killer with the threat of 

' [Olne w11o engagzes in s11c.11 crimes a s  robbery. or r a p ,  o r  arson, or 
larceny, must contemplate the probability of resistance from his victims. 
The risks tril;en 11s such rrin~innls are notoriously Anngerous not only 
to the participnnts therein. lbnt to innocent victims who may be in the 
ricir1it.r. I m v  \'. l i ~ i f c d  Slcrl~x.  119 F.Pd 46. 49 ID.C.Cir. 1M). 

Some States Imrr had great clifliculty ni th  this concept of causation. howerer. 
See Gnited Stolen r r  rel. Alnwidn r. I<rotfle. 2.5.5 F'. S u p p  931 I I.:.]). Pa. 1966). 
wrt. denied. 393 V.S. -3 ( I M ) .  for a n  :ifcount of Pennay1rnui:t's chances ill 
case law on this *111jwt. ?;env Torl;, in ndopting a new penal Inn-. 11:is spwi6cally 
provided that on? is responsi1)lr for felony-n~urdcr only if he or nnother par- 
ticipant in tile crime "c:~uses tlw clrntli of n person other than one of the par- 
ticipants," and ~iiakes it all ilfllrn~:~tivr dcfrnse for an nccomplice that  11c "did not 
rommit the l~omicidnl act  or in :in$ TWJ- solicit, conmnnd. iruportwie, muse, or 
aid the comniission tliereof . . ." S.T. Rw. PES. TAW 125..'5(3) OIcKinncy 
1W71. 
*.i second i~lternntire. proposed in the Study Drnft. n-onld be to adopt the 

"fe1on.r-murder" prorision of the Sew Tork Penal LTW ( s w t i o ~ ~  195.13). The 
Xew Tork provision is more bpeciflc in in applicntion, bnt establisl~es stricter 
st:indnrds of rc~sponsibility n r ~ l  ~~roricles defcwsrs only for  nwo111~11i~es. ~ Y C C  
Struly I lmft  cotnn~ent. 

""Tlhe iin~ount or degree or chnrncter of the negligence to be proren in a 
wiminal rase is gross uegligencr . . . 'Gross ncg1igenc-e' is to defined as rr- 
ncting proof of a wanton or  recklrss disregard for human life." L'tiitrd sf ate-^ r. 
I'crrdre. 368 F.31 3rhq. 374 (4th Cir. 19%) (citation omitted). 

O 1 . S  r.s.c. 8 1112(n). 



capital punishment. The violently moved killer is beyond such calcn- 
lations. Therefore, considerations of humanity and .'economy in pun- 
isllment." call for mitigation. 

Existing Federal law is, howerer, defect ire in several respects. The 
"sudclen quarrel or heat of passion" formula niay lm-e been aclequate 
when all murcler \\-as punishable by cleat h, but it is too loose in the pres- 
ent clay legal context. One who intentionally and coldbloodedly hills 
:mother \n th  whom he is quarreling is n proper candidate for a murdrr 
conviction. LLHeat of passion" is an antique phr:lse mis1e:~ling to a jury 
without qnalifications abont what c:lused the passion. which the courts 
hare rend into the statute. On the other hncl ,  the judicially created 
rules need revision too. They too narrowly circumscribe thc a d ~ i s i b l e  
provocations as follows : 

a lon. (a) Words, it is saicl. cannot constitute s~~fficient proroc t' 
Thus racial slurs, sexual taunts, reflections on the chastity of wo- 
men relatiws mid the like. are apparently csclnded, regardless of 
the passion they arouse.' 

(b) I t  appears that misciirectccl, passionnte reaction, resulting 
in the death of somebody other than the prorokcr. does not 
m i y ~ t e . ~  

c I t  appears that. cleeplg felt affronts such as seduction of s 
sister, betrny:~ls in frienclsllip, rind the like, howewr violent anncl 
blinclin the rcnction to the affront, do not count.g 

(d) Bowerfill but delayed reactions seen1 to be esclucled by a 
requirement of impulsiw w d  immediate response: thus the ~ n a n  

'"It is  well settled by the authorities thnt mere words. howerer tipgrarntinp 
:Ire not sufllcient to reduce the crime from murder to manslanghter." 9nen r. 
I-nited Stoles,  164 V.S. -10'2. -197 (1896). 

"[The passion] must spring from some wrongful :let of the pnrty slain a t  
the time of the homicide . . ." Collins r. United Slates,  150 C.S. 62, 65 (16%). 

E.Q., in .4ndersrn v. C'niled Siutea. 170 1T.S. 491 (1SD8). affirming the murtlw 
conrictiori of 3 eresrr~lnn who Iml killed 11 ship's ofierr. the Supreme Court up- 
held ,a ruling of the trial court refusing t o  admit evidence of events prior to thr 
day of the killing. The Supreme Court stated : 

[N]o overt ac t  on the mate's part provoked the evil intent with which 
Andersen sougl~t hirn out on this occ.nsion [the tinic of the killing]. . . . 
We arc  not insensible to the suggeslion that  persons conti~~ctl to the 
nnrrow Limits of n small vessel, alone upon thc* sen, a r e  pl:wed in n 
.situation where brutal conduct on the part of their superiors, from 
which there is  then no posslble escape. may Ilossess specinl circum- 
stances of aggravation. But  thnt does not furnish ground for the par- 
ticular suEerer from such conduct to  take the lam into his own hands 
. . ." (170 U.S. a t  G09). 

Cj. F b h e r  v. United States.  328 U.S. 463 ( 1 M O ) .  The Supreme Court upheld the 
flrst degree mnrder coririction of a man who \ras ~nentally cieflcirnt. but not 
legally insane. Mr. Justice Frmkfurter,  dissenting. ronteaded that insnffieirnt 
considemtion had been gloen to the effwt of the drccwsed's prc~voc.ntion 11lm11 
the clefendant. 

On tlie fatal mornlug. Jliw Itenrdon told Fisher thnt lie was not doing the 
work for  which he was being paid, and in the rolir.sc of her 
called him a "bl:ick nigger". This madr him angry-no white Iwrson. he 
claimed, had ever mlled liim thnt-nntl he struck her. She ran svreoruing 
Lowards the wi~~t low in *the hiicli of the room . . . 'I'hr i~nlmrt;~nc.t. of the 
screaming is a key to the tn~gcdy. I t  is ditficult to clisbeliew 1"isher's 
account that he  nerer wanted to kill M i s s  rear do^^ hut n-anted only to 
stop her screaming. (328 U.S. a t  4 3 )  (dissenting opinion). 



who is put in a llasion by "brooding" over his affront is excluded 
from mitigntion.1° 

In  ;,adition, the traditional rule describes the emotional state neces- 
snry for lllitigation in psycl~ologically unrealistic terms. I t  is said that 
the offellder must h so aroused :IS to be .'beyond the control of reason" 
or b.llnnble to resist, the impulse." l1 Few psyclrintrists could testify 
lionestly and confidently on st!ch an issue. 

In  place of thcse arbitrary hmitations, tlre proposed draft  substitutes 
:, more flexible t ~ t  of extrelne emotional disturbance for  which there 
is sorne excuse. Note tlint it is not the homicide that is excicus:lble ( i t  
I-emilins, in fact, a grave felony although punisl~nhlc by lesser penal- 
ties) but tlie ernotionnl distulbnnce. The reason for  requiring that the 
dist~lrbance be excusitble is to cscladr situations \drere the offender llas 
cu lp~b ly  brought about his own elnotion~tl state, for  example, by drugs, 
by s e s ~ a l  agercssi?n, by involving himself in a crime which is itself 
the c;iuse of hls cxcltcment. 

Further, the Node1 Penal Code formulation for  manslaughter-a 
homicide b.conlmitted under tlre influence of cstrrlne mental or emo- 

a ion or  es-  tional disturbance, for wliicli there is reasonable csplan- t' 
cuse" 12-l~as been modified in the proposed draft by deleting reference 
to "mental" disturbitnce for which there is rc:lson:tble '.explanation." 
\To do so precisely in orilcr to elinrinate froni the class of intentional 
killers whose culpability may be lnitignted t1ros.e who calculate that 
some grievance can be rcdressecl by a c:ilmly pren~edit:lted killing or 
by :~ssassination. We would confine tlre lesser culpability for man- 
slaughter to those who. when they kill, ;let under es+reine, over\rhelm- 
ing  motion, those wlro arc at tlic t i n ~ e  on the border line of r:~tion:~lit. 

8. .Yeglige?tt Homicide.-As pointed out in par~grapl r  6, above, Fed- 
eral law does not hive a distinct ofcnse of ncgl ig~nt  honlicitle. Negli- 
gent behavior leading to  cleat11 is, however. proxnbed in special llomi- 

"-41tdcrscn \-. United Slatee, 170 U.S. 481,510 (1898) : 

The Inw it1  recognition of the frnilty of human natnrc, regnrds n 
homicide committecl under thc influence of sudden passion, o r  in hot 
blood. producrd by adequate cnnse, and before a reasoun1)le time has 
elapsed for the blood t o  c.001, ns ail nffe1l.w of :I less heinous c h r a c t r r  
than mnrder. Rut if there be sumcient tinle for the  lwwio~ls to subside. 
and shaken reason to resume its swny, no such clisti~iction c;iu b t ~  enter- 
tnined. 

In Brll r. 1;nitrd Stntrs, 47 F.2d 438 (I1.C. ('ir. 1931). the woman with whom 
defentlrult had lircd for  orer  n gear returiied to her first I~i~sbantl. The defendant 
lored her. Shortly after she left him, lie drorc. to her offin. rrmfronted her \vhcn 
she was alone, mid shot her. Tlle Court held that these facts did not warrant 
c.cmslclcrarion of n mn~~slnugltter cli:irgc.. 

U".\~i unl:iwhll hilling in the st~rldcn heat of passion-~hether produced by 
rnEca, resentment, anger, terror o r  fear-is reduced from murder to manslaughter 
orily it' there rns ndequnte provocr~lion. sue11 ns might nntlirally induce a renson- 
able nlan in the pnssion of the nlolnent to lose sel f  c-ontrol and commit the :id OII 
inip~llse and witlloiit reflection." Attstin 1'. United Statex, 3S2 F.2~1 120. 137 (D.C. 
Vir. 19f;i'\. 

"The A l e  is that  lmn-ocntion. in order to bc sufficient. must be such a s  is cnl- 
cnlntt*tl to p r o d ~ ~ c c  hot blood, or irresistible ~mssion in the mind of 11 reasonable 
ulan or of 1111 nveragr nlan of ortlinnr$ self-&~trol." Hart  I-. linitccl States. 130 
F.2d 436,GS (D.C. Cir. 1M2). 
" JlonEr. PESAI. CODE 210.3 (1)  ( P.O.D. 1 9 6 3  [emphasis added]. 



cide stiitutes: 18 U.S.C. 5 1716 (death resulting from the mailing of 
poison or other dangerous ,articles) : 18 U.S.C. 8s 833,833,8.21 (death 
resulting from the shipment of explosives or other dangerous articles 
in interstate commerce) ; 18 U.S.C. 8 1115 (death resulting through the 
negligence of ship's officers). h negligent homicide in the latter tvo  
instances is presently punishable by up to 10 pears? imprisonment : pne 
who causes death thmugh the rnaillng of n clangerons article is pumsh- 
able, under 18 U.S.C. fj 1716, by death or life imprisonment. Further, 
manslaughter as ~nesently defined in 18 1T.S.C. $ 1112 cmbi~ices both 
reckless and negligent homicide without penalty distinction. By the 
proposed statutes, penalties I\-ill be distinpishcci in accorclnnce with 
whether the crime \\-as reckless or negligent. Segligence is defined In 
the general part of the proposed new Code so :is to make clear, as !8 
U.S.C. 5 1112 does pot, that criminal negligence requires negli- 
gence, i.e., s substantial nnd not I I I C L ' C ~ ~  a marginal default such as 
suffices for civil linbility. 

9. ~llisdemeamr-Nanslaughter Rub Repealed.-Section 11 12 (a) of 
Title 18 defines involuntary n~anslnugl~ter to include killing resulting 
from "an unlawfiil act not amounting to n felony" or from performance 
of s lawful act "in ttn unlawful manner . . . which might produce 
death." In other words, the section purports to extend ~uanslaughter 
liabili* quite beyond the bounds of negligence or behavior which 
umeasonnbly risks life. I f  taken at its fact this \rould n-holly 
undermine the distinction between ciril and criminal liability. Every 
person who clrires a cnr in an b L ~ n l n w f ~ l  mnnnrr," i.e.. in violation of 
any pro\-ision of the motor rehicle code, ~oudcl become guilty of man- 
s l & ~ ~ l t e r  mere he iiirolred in  a fatal accident. ~tvhether or not lus 
behavior could bo considered negligent or  ~*eclrless. I n  some instances, 
R fatal accident would make :I ~ n a n  @liltS of s fqlony. althou$~ t~part 
from the death he would have been guilty of no crime at all. Thisvould 
be so, for example, where dcfeildnnt operatecl n machine other than 
;In automobile in :I manner violating a ralid civil rejgdation. or in a 
careless manner su&cient to give rise to civil liability. 

10. Diapositio~, of Special Ilonlicide Stnttctex.-The spccial Ilomicidc! 
laws .rroulil be repealed. They arc useful only for jurisdictional pur- 
pass, both investigative nnd prosecutive. and b~yond t h t  providc for 
penalties and dehit ions of culpaldity inconsistent with each other 

* It has not been: "[Ulore is necessary to establish the regulation-\-iolation as  
cln unlawf~ll nct essentinl to sustain a conric~tion of inrohntar.\- mnnslauglitrr 
under 18 U.S.C. g 1112. We do not ngree with the government's cmtention thnt 
nn,r unlawful t t d  proximately c~iusi i~g the death is snmcient to fulfill the 
clemnnd of the statute (hilt death be the result of 1111 uulnwful act. . . . 1)oubt- 
less [the trial cwurt] \\-its of the opinion, und not illogic~llly, that under the fncts 
of the case the [defendnnt'sl wrong m y  driving ill itself proved the knonrindr 
nnd rieedlcw1.v doing of nn act in its nnturc clangtmms to life, or a wanton or 
reckless disregard for hullinn life: thewfore, potenti:tl dnnger or recklessness wal; 
not nic~de nn i swe  by the evidence. Severtheless, v e  think resolutio~r of this clues- 
tion should hnvc been left to  the jurr. For this determination the jurr  would 1w 
told to measure the c o n d ~ ~ c t  of the tlefencia~lt ngnir~sl :ill of the c ~ s i s t i ~ ~ g  circluu- 
stnncw and determine threfroni  ~ h e t h e r  whnt he did wns in its nature rlnngwous 
to lifc or grossly negligent." Grritcd Siotcrr v. Pardre, 308 F.2d 36s. 373. 37.7 (4th 
('ir. 1 ~ ~ ) .  



and wit11 the homicide prorisions." They perform no useful function 
if the general homicide statute, hilrluding a propertly comprehensive 
jurisdictional base. is properly drafted. For exnmplr, 18 r.S.C. $ 1115, 
which proridrs x maximum of 10 yenrs where death remlts tram mis- 
conduct in the operation of a vcssel, is too severe as respects lnisconduct 
where in jur j  was not foreseeable, and not severe enough where the 
misconduct was reckless, manifesting extreme indifTcrence to the value 
of human life. ,ilso, its provisions with respect to liability of an 
owner, charterer, etc., will be covered by a proposed general section 
on accessories and other nccompliccs. If there were sny special virtue 
in 18 U.S.C. g 1115. its principle would hare to be estended not only 
to air nnd surface carriers but to innumerable other situations in 
modern life where industrial and ~nilitary ~ ~ s e a r c l i  and operations 
entail high risks. It is notable tliat the operating misconduct dealt with 
under 18 U.S.C. 8 1115 is not punisllable at all ~f death docs not result. 
This deficiency in the law will be cor~wted by 11, proposed statute 
dealing generally with activities endangering life. 

Sect~on 34 of Title 18 authorizes capital punishment or life imprison- 
ment  here death results from any of u long list of olfenses tliat mtly 
be collecti~ely described as snbotage of air and niotor carriers. I t  1s 
submitted that tho section adds notlling useful to the proposed honii- 

"The special homicide statutes, for  the most part, .serve only to  needlessly 
specify various instances in which the Federnl jurisdiction will be invoked in 
homicide case. See discussion in pnrngrnph 11, infra. Most Federal homicide pros- 
ecutions a r e  for  crimes committed within the Federal territorial and niaritinie 
jurisdiction, i.e., under chnpter M of the District of Coluulbia Code (D.C. CODE 
ANX. $5 22-2401 2405 (1%7) ). Indinn resemtions,  military bases. Federal pris- 
ons, and ships on the high sens. Beyond this there a r e  some pro-wutions for 
homicides of Federal Invi cnforcement omcers: however. though assaults on such 
omcers occur with some frequency, the killing of Federal ngents is quite rnre. 

Other homicides which can be prosecuted Federally include any killing of the 
President or Vice President (18 U.S.C. I 1751) ; death resultnig from the mailing 
of poisons or other clangerous articles (18 U.S.C. $ 1716) ; death resulting from 
shipment of explosives o r  other dangerous articles in  interstate commerce (18 
I7.S.C. 6 9  532, ,533, 837) ; death resulting through the negligence of persons 
charged with cnnng for the safety of n 8hip (18 U.S.C. $1115) : death occurring 
a s  a result of deliberately wrecking or damaging a motor vehicle, airplme, or 
train used in interstate commerce (IS 1T.S.C. 09 34. 1992) : the death of a kid- 
nwped ~*rson (18 U.S.C. jl I m 1 )  ; and Itilling during the cornmission of a hnnli 
robben (18 I'.S.C. 5 2113(e) ). Though homicide prosecutions under thew 
statutes a re  quite infrequent, the statutes provide important jurisdictionnl bases 
for the use of Fedrral investigative fiwllitieu. For e s m ~ p l e ,  investigations of 
suspicious airplane crashes-a type of investigation which would be dimcult for 
a local IIIW enforcement agency to conduct-are inrariably undertaken by Federnl 
nuthorities. 

F u r t h ~ r .  .wnle notable Federal p r ~ s ~ r ~ t i o n s  for  negligent homicide have arisen 
from ship disasters. E.0.. United Statc.4 c Van Schaick, 1 3  F. 3 s  (S.D. X.1-. 
l!l@&). c o ~ m r n e d  21 flre abonrd the escwrsion boat 0r11ernl  Sloctr~t~ in the VAI st 
River of Sew York in which '900 victims. nmstly ehildreu. (lied; it =-as charged 
that  the ship Incked proper life preservers Vnited State8 r. d h h o t .  S9 F.2d 166 
(2tl Cir. 1937). c o n c e r n ~ l  the 3lorro C'(l8tk Arc. when 100 persons (lied; the cnln. 
\vns able to board lifeboats I n ~ t  some passengers were not. 

I t  might be nlso noted that  the killing of ] w m n s  t r ~ i n p  to esercise constito- 
tionnl or Fedrrnlly protectvd rights hns heen prosecutetl Fdernl ly,  though the 
Prosecution is  based on a violation of a civil rights statue (18 U.S.C. g 211 ), 
rather than a homicide provision ; legislntiou currently under debate in Congrc.ss 
(H.R. 2316) wonld ex$licitly estend l~omicide jur isdict io~~ to this iren. 



cide draft and should be repealed. I t  is a special instance of the felony- 
murder rule discussed in paragraph 5, above. 

Similar considerations ap 1y to section 1992 of Title 18 (death in 
nilroad s a b t a  e)  . It shoul c f  be repealed. 

Section 2112fe) of Title 18 deals with death in the course of n bank 
robbery. It is probable that this provision like others noted above. 
was b:lsically intended to confer Federal jurisdiction over the homicide 
to pnrallel the Federal jurisdiction assu~ned over the bank robbcry. 
We propose to dcul with the jurisdictional issue directlj- in a separate 
provision. Accordingly, 18 U.S.C. $3112(e), with its anonlalous sen- 
tencing : u ~ l  felony-murder provisions, sl~oi~lcl be repealed. 

11. Fedem2 J?~riscEictio?~.-Federal jurisdiction over honlicide has 
been csercised and is in forve in tlle follo\\.ing situntions: 

(a) within the specinl maritime i~nd territorial jurisdiction: 
(b) when death results fronl sabotngy, or certain cases of rcck- 

less or negligent clestn~ction of '*Federn1 I ransportation facilities : 
(c) when the victim is the President of the United States, the 

Vice President, or successors to the office: 
((1) when the rictinl is engaged in pcrfonll i~~g Federal 

fiulct ions : 
(e) n-hen the victim was killed "on nccount of the prfor~n:tnce 

of his official duties :" 
( f )  \rhen death occurs in connection with a federally punish- 

able 1);1nk robbery. 
I t  is proposed to cstencl Federal jurisdiction of homicide to the 

f o l l o ~ i n g  situations : 
(a )  when dcirth occurs in connection wilh any Federtllly plu~ish- 

:Me robbery or burglary. for csumple, of Post Office or under 
the Antiracketeering Act (18 U.S.C. $ 1951) : 

(b) when cleat11 occurs in connection wit11 any Federally punish- 
able obstruction of justice. for esample, intimidilting mtnesses 
: ~ n d  jurors (18 G.S.C. 1503 :1ncl1505) : 

(c) when death occurs in connection with Federally punis11:lble 
conspiracies  g gain st civil rights l5 (18 lT.S.C. $241). 

I t  should be obser\.ecl that the rcc~onunrnded extensions ~voulcl sim- 
plr  proriclc homicide jurisdiction where Feder:11 juriscliction already 
exists for what nmounts to assault, i.e., the intimidations inrolvecl in 
roblrrly, c~xtortion, threatening wit nesscs, coercing electors. ctc. I t  
seems nnom:llons to make lesser otfnlses :I Fcdrrnl responsibility \ d d c  
entrusting the gravest and most dificult c:~scs exclusi\-rlj to the States. 
Perhaps the principle I-ould Iw stated as hroncllg 11s : 

(d) when the death occurs in connection with any otlicr Federal 
(offense) (crilne of violence). 

Federal jurisdiction now exists over homicides occurring dnring nn offense 
defined by thv Ciril  Rights Act of 1 M S  (18 1 J.S.C. $ 2 4 5 ) .  



COMMENT 
on 

ASSAULTS, LIFE ENDANGERING BEHAVIOR, AND 
THREATS: 

SECTIONS 1611-1616 
(Stein; Apr. 10, 1968) 

1. Buckground< Present: Federal Lam-Criminal '.assault" is not 
defined I>?- the e s~s t ing  Fedrr:~l ( 'ri~nin:~l Code. just as tlie crime 1s 
ulidefined in the ni;ijorlty of State Criminal Codes. Section 113 of Title 
18 simply st:~tes the p ~ ~ n i s h ~ ~ l e n t  For allyone \I-ho is ..guilty of an 
assault" within tlie special m;~ritinie and territorial jurisdiction of the 
Unitecl States. The  pen:llties range from not more than 3 n i o n t l ~ '  i n -  
prisonment for asst~l~l t  . . I q  ~ t~ ' i l i ing,  Iwating. or ~~-ouni\ing,?' to r r in~es  of 

assault which are felonies. The three types of assault are 
assnult with intent to coliinlit mnrder orFlpe  (in~prisonment up to 

20 re:ws). (b)  :~ss:lult with intent to sommlt any oilier felony (up  to 
10 years: imprisonment), and (c) assault with. a tlnngcrous weapon, 
with intent to do bodilv harm (ul) to 5 years' iniprisonment). -1dcli- 
tionally, .'niaiming" (the c o ~ ~ i ~ i i o ~ i  law crime of b'~i~ayliem?') is pro- 
scribed b-j 18 V.S.C. s 114. T h t t  crilne is defined as tlie rutting, bitlng, 
or  slitting of the nose, e:w, or lip: or the cutting out or disabling of the 
tongw: or  thc putting out or  destroying of an eye: or  the cuttingotf or 
disabling of a limb or  any other ii~ernl)rr: or tlie t l l r o w i n ~  of scalding 
Ivater, corrosive acid. or  c a ~ ~ s t i c  s111)stanc-e npOn anyone. \ n th  intent to 
maim or disfigure. 

Absent statutory definition of ":~ss%ult.?' existing Federal law rests 
on common lit\\- definitions of tlte crime. ,it co~iinion law, actually 
striking or  ulllawfully touching nllotlier person is termed a %nttery"; 
an attempt to conunit tlie "bat t e q "  would be 'bassault.?' Assault 
includes : 

An attempt with force or  violence to do a corporal injury to 
another: and may ~ons i s t  of :11iy act tending to sl~cll corporal 
injury, acco~npaniecl with such circumstmices as denotes at  
the t h e  an intention, coupler1 with present ability, of using 
actual violence against the person.' 

But "ast~ult"  can also be committed "merely by putting another in 
appreliension of I ~ a n n ,  whether or not the :~r tor  :~ctually intcnds to 
inflict, o r  is capable of inflicting that harni." ' "i'hus. one can commit 
: ~ n  assiiult on a pel..jo~~ s i m p l ~  by pointing a ~ L L I  at. him :11icl putting 
him in f a r ,  even if tlie gun is not loaded." 

In present Federal law, the term "assault?' refers l ~ o t l ~  tq. assault and 
to b a t t e r ~ .  as in 18 1T.S.C. # 113(c) ("assault by striking, beating, 

'Gtrawo v. United Stutrx. 53; F.2d 558.. ;iO (D.C. Cir. 1956). 
' Larlncr v. United S ta te& 333 1T.S. l(j9,l;i (1959). 
a Price r. United Stntcs, 1 3  F. !)XI ((9th Cir. 1907). 

(833) 



or wounding"). The crime of assault, therefore, has three a-qects: 
( a )  the commission of acts .n-liich nctunJly inflict injury upon another. 
(b) the commi&on of acts in an etfort to inflict injury upon :~notlier 
which, however, do not succeed (shooting and missing, l'or example), 
and (c) the commission of acts in order to put :~notlier person in fear, 
even thougl:l1 there is no real intent to injuro him. As presently defined. 
the crime of assault need not involve violence or  the threat of riolence. 
The touching of another for sts11:11 purposes-n stolen kiss. perhnps. 
or a homosexual a d v a n ~ o n s t i t u t c s  assault.' 

In addition to  the basic Federal :~ssault statute, 18 U.S.C. 113, 
there are n g o d  number of other statlites in the Federal Code dealing 
with a s s a ~ l t . ~  These other statutes define ju~.isdiction and pmiishment. 
not the crime. Typical is 18 T.S.C. K 111, punishing :InTom who 
*'forcibly assaults, resists, opposes, impedes, intimidates, or  ~nterferes 
with [a Federal officer or  eniployce] while enp:iged in or on account 
of the performance of his official duties. . . .:' -\side from assnults on 
Federal soil, this is the most coninlon type of assault in the Federal 
jurisdiction. Other Federal statutes in the area of criminal :issaults 
proscribe the conmission or  threat of "physic:~l violence" or doing acts 

an "intent t o  injure." 
9. G~wIing.-There are absurd inconsistencies of punishment result- 

ing from the hodgepodge of-Federal stntutes dealing with assaultire 
behavior. ,It present, maiming is piinisliahle by up to 'i yenrs' iln- 
prisonment (18 1T.S.C. 114). But an assault on a public officer. re- 
gai*cU.ess of the injury nctlially inflicted, is punishable by only 3 yens '  
imprisonment if no tlangerolis weapon is used, tlnd up  to 10 years' jni- 
prisonment if a clangerons weapoll is used (18 1-.S.C'. 5 111). 1111- 
prisonment up t o  10 years is the m:lsimum present penalty for  a civil 
rights nssanlt (18 U.S.C. § 241). But assaults on witnesses in Fcclernl 
court? and administrative proceedings can be punished b~ 5 p r s '  
impr~sonment as a maximum (18 U.S.C. $ 1503, 1505). h d  an as- 
sault on a server of Federal process can lead to but 1 year's imprison- 
ment (18 U.S.C. $ 1501). On the other hand. if t111~- injury results 
fronl the wrecking of interstate transportation facilities o r  from an 
attack on the operator of the f:lcilities. the crime n i ~ y  be puiiished with 
up to 20 years' iinpikonment (18 1T.S.C. $3 3% 33. 1992. 9275). -\lid 
an assault on R ~ c r s o n  diiring the con~rnisson of a bank robbery c:ul 
Icwl to 25 years' imprisonment (18 1J.S.C. 8 3113(d) ). - h v  assault on a 
cre\~member of on ilirplanc. including t i  stewardess. w&ile the plane 
is in flight can be pu~nishecl by 20 years' imprisonment (49 TT.S.('. 
5 1472). An assault on the President of the 1-nited States. Ilowerer. is 
puiiis1i:ible by a iiiasir~~um of l o  ye:li*s' iinpi~isonii~ent, repidless  of the 
extent of injury (18 T.S.C. # 17.51 ( e ) ) .  Further, one who b.obstruct~. 
cleluys, or  nfTects c o n ~ ~ ~ ~ e r c e "  I)y robbery or estortion and "comn~its or 

6 I ,  . . . [Slon-violent tlctions involving sesual n~isrontlwt may ~onstitnte :IS- 
snults. 111 ~ I I ( + I  a c1i.w. 'thre:~t or dnngc*r of phpicckl suffering or injnry in the 
ordinary senw is uot nccmsnry. The injury sufferccl 11- the innocent rirti~n nl:ly 
he thr fenr, slkllrnr. 11nc1 nic~nt:tl 1111puis11 ( * I I I I Y P I ~  1 ) ~ -  t l ~ ~  a~si~nlt.' " Gt~ntv-o r. Uqiiird 
Siaics, %i F.2d .578. 5rU) (D.C. Cir. IWi),  qttoiing Rcnrcrrolirl I-. l'ititcd Stairs. 
107 F.2d ZE, Z W 3 i  ( I ).C. ('ir. 1939). 

'The slntutcs nrcb dcwritml in the nlq~encl is .  ilrftqa. Srr pnrngr'ri~ph (1, iftfrcc. 
' E.V.. 1s U.S.C. 8 \?i (tmn.~pdrt;~tion of explosives with intent to injure) : 

18 U.S.C. % I716 (nlniling injuriorl* nrtivles, with intent to injarc.) ; 1s U.S.C. 
4 19.51 (interference will1 interstnte commerce by violence) ; 18 U.S.C. 9 19.72 
(traveling or usinp conununications farilities for the ~mtposc of committing a 
'crime of ~iolence" to  flirther gninl)ling or certain othw unlnwful ~~c t iv i t i e s ) .  



threatens physical riolelire" in furtherance thereof is punishable by 
up,to 20 ye:i~=s' in~prisni~nmlt  (18 1i.S.C. 1951). but one who "travels 
in ~ n t e ~ s t a t e  o r  foreign con~nierce': to L '~o~nmi t t  any crime of violence" 
to further certain ~ml:i\vful nctivities ( g n r n l d i n ~ ~  prostitution. etc.). 
risks but 5 yeuw of Federal inlpi.isoninent (18 L.S.C. $ 1052). 

It is suggested that these nnrci~sonably inconsistent penalties be 
eliniinated. A r;tcketeer who travels across the country to beat. up, 
maim. or torture n person ill orclci* to take over local gambling opera- 
tions conlinits as  serious a c.rinie ;is ii gangster ~ 1 1 0  bents up  a truck- 
driver to Atrther some extortionate l)lan. It is proposed that the cliffer- 
ent circumstances be treated for what tliev are-bases for jurisclic- 
tion-ancl not for  ditferenti:iting the avai1al)le mnsimnm penalty. 

I11 tlie chxft, nssanlt is graded ;IS either :L Cl:iss C felony c r  a misde- 
meunor, depending on the nature of the injury inflicted. risked, or 
threatened. There \rill be assaults punis11:tble more severely, but these 
will be punislied ;IS attrinptetl mu~*tler or  rape, or as composite crimes, 
such as robbery or  extortion. Per l~ ;~ps .  llo~wver, any intentional inflic- 
tion of a crippling injury upon aiiotilcr sl~oulcl be grncled as a Class B 
felony, regardless of \vhetlier rol)bery. rape or  :inother crime \\-as 
intended. 

3. --l-~asault: -4ctud Infliction of I,lju,y.-Sections lGll and 1612 de- 
file :~ssault :IS "c:~nsing" bodily injury. Therefore, tlie crime of assnnlt, 
as defined in the draft, refers only to the completed battery: other as- 
saults are dealt \\-it11 either ;IS srl)al.ately defined crimes of menace 9r 
endanprnient, or  :is attempted assiiult. 

Under sectiou 1611 infliction of bodily injury is 11 ~ ~ c l e ~ n e a n o r .  I f  
the injury is serious, tltr crinle is ;I felony under section 1612. There is 
no reason to distinguisli. as pwselit Federal 1:1w does. between a serious 
injury resulting from a severe l)e:iting (now merely ;i n~isdeme:tnor 
under 18 I-S.C. $ 113(il))  and injury resulting from nu act of 
maiming. 

I n  present Federal law, reckless infliction of injurv is punishable on 
the same l e ~ e l  ns iiitcwtionnl inflict of injury.7 ' h e  c h f t  rct;iins 
this rule. This concept may seem 11;11.sh when tippliecl t o  statutes which 
woulcl distinguisli between felonious mntl sinlple ass;~ult in ;iccorcluncc 
with whether or  not serious injury was inflicted. The distinction is most 
meaningful when one intenclccl or  knex he was inflicting serious injury. 
-1 distinction bet~veen reckless bclinrinr which lends to serious injury 
and reckless beharior \vhich. tlirouph fortunate Iuippenstance, does 
not. may seem too small to punis11 the former :IS a felony and the latter 
as n. misdemeanor. 

The distinction between felony ;lnd misdemeanor, lion-ever, is made 
to depend upon result, rather than upon the clefendant's bell:irior.* TPe 

'"The law hns regard for 1w.rsonal safety and ht~rn:~n life and if one nit11 
reckless indifference to results injures nnother it holds hint to hnre intended the 
conscyue1icu.s of his xct illld treiits l l in~ :IS if he had clone all intcntionnl wrong." 
Fi8h v. Michigan, (2 F.31 lLi9. ( X i 1  (6th ('ir. 19%3). 

" I're.sent law d ~ t s  mnkc such tlistinrtions Kg.. 18 I*.S.C.. B 5 M'1 nnd LS3 prcr 
wrillr the tmn*ln)rtntior~ of csll lo4rrs or other tlnngrror~s itcqns in :I romltton eilr- 
rier or in violation of ICC repi~lntions. One who violates the stnt1ltt.s  nay I F  im- 
prisoned by 1111 to 1 par ' s  in~prisonn~ent, but if death or bodily injury re.sults froni 
the vidatio~i he 11111.r lw it111)riw11cvl 1111 to 10 ytqirs. B I I ~  cf. IS T7.S.C. # 1716, 1)rn- 
~cribinc the li~nilinn of tl:~nr=rrortw iter~ih: riolt~tion of this ~ c c t i o ~ t  is punishable 
by 111, to 1 year's i~nprihonu~ent. IIo\vt.ver. if one ni i~i ls  such items, inteliding to 
Rill or i i ij i~lv nuother or t o  d n ~ m g e  property. he Inny lw p~~ni shed  by up to 2) 
rears' irnprisonn~~~it,  



cannot avoid basing some statutes on result: measurement of a per- 
s o n ! ~  ~nisconduct is clearest when one sees the actual results. Reckless 
homicicle statutes, lor  exanll~le. necwsarilg tlel~cncl on I\-hetlier a person 
lives or  clies. The draft deals sin1il:lrly n-~tli assault. However, reckless 
behavior is d s o  d e d t  with sepmltely, in :i reckless end:ingern~ent 
statute, in which reckless conduct general1 is unishablr :IS a misde- 
meanor, but extreme recklessness is mat e fe onious, regarclles.. of 
whether injury is actuallr inflicted. 

i B 
Negligent infliction o$ injury is, under .section 1611, p.mished as a 

misdemeanor if n weapon is used. The draft here is designed to clis- 
conr:lge improper 1i:mclling of n-eapons. Seglipence in handling n-enp- 
ons is espec~ally culpnble bec.:tuse tlir potent l :~l i t~ of clanger is manifest. 
Fnrtlier, under section 1612, :IS in present I'ederill 1:in- (18 1T.S.C. S 
113(c) ), knowing use of a dangerous \ve:ipon  g gain st :inother is a 
felony, 1-egardless of the nature of the injury :ictually infiicted. 

The proposed definition of simple :lsault does not include the old 
nssi~ult concept of "otfensivc touching." This type of "ass:iult," where 
bodily injury is neither intended nor inflictecl, generally :wises as a 
punishable act only in u s e s  of sesual offense. Such cases should be 
dealt. with in the area of sexual offenses. rather than in crimes in- 
volving personal injury, so that necesary differentiations concern- 
ing those convicted can be 111:tde for treatment and statistical purposes. 

4. Reckless Endangewnent.-.An i~nsuccessful effort t o  injure wine 
o m  is properly h:~ndlecl, as urtder existing Federal law, :IS n form 
of assault." A separate statute, ho\vever, is needed to corer ~ ~ c l i l e s s  risk 
of serious in juq .  Section 1613 defines a crilne of "reckless endanper- 
ment.," dis t ingu~shi~ig between extreme recl~lessi~ess risking lil'c and 
recklessness nsking serious i r ~  jury. 

Recklessness so estremc 11s to "minifest extreme indifference to 
human life'' is made :I feloliy. Such ex*reme recklessness woulcl be in- 
clicuted by recklessly riskill ihe lives of a n~unber of persons--shoot - 
ing simlessly into :I, cror~cf for es:imple. pr  damaging : I I ~  airpliine. 
Such acts manifest, :it least, gross moral impairment. O r  it would be 
indicated by behavior wlliclt crentcs so high a probability of n per- 
son's death that for  ordinary, reasonnble people the proper inference 
would be that the person intended the conseql~ence or  knew it. \\-ould 
follow. One ~ 1 1 0  shoots in tho direction of  nothe her person lmt misses, or 
mails to liirri an explosive device which fails t o  go  off. 11-oulcl be guilt!- 
of reckless endan rn~ent, if not. attern ted n~urdcr. The  defendant 
would be guilt)- o K  Class (' felony, i1.c I' nnt tlre h i g l i ~ r  rrinte. if e\.i 
dencc of intent t o  kill is 1:lclring. TTncler the draft, lesser illstances of 
recklessness itre misclemeanors. 

I t  ~vonlcl not be neressarg that the defendant a c t ~ d l p  plwe another 
in dnngcr in order to be guilty of reckless c~ndangerment. The pro- 

*An umuccessful nttempt to hurt sonieoue seriously, but not to hill him 
( e . ~ . ,  tl~ro!ring w i d  at nuother, r111d mi.sirrg) is an nt tempt~l  assault. httemptcrl 
nggri1vnted assault will be either 11 Clnqs (' felony or n niisclcniwr~~nor. depending 
on how close the n.xw~~ltive ~ e t s  collie to actrmlly injuring n perno11 (wction 1001). 
Thereupon. whtm n nenlmn is directed agninst :I person under circunmtances in- 
dictating "an intent or readiness to inflict serio11.s bodily i n j u ~ "  (.wetion IF12 
(1) ( b )  ) the offense is  n felony. 



posed stntnte deals with prospectire risks. as  d o  statutes in present 
Federal law dealing with certain t ~ p e s  of reckless beharior.'O 

5. Tewo?-i,.i~rg and .lfearrcing.-Sections 1614 rind 1616 arc intended 
to cover that area tr:iditionnlly considered h'assnult." in \d~ic l i  a p r -  
son is clclil>er:itely put in fear, repnrtlless of wliether the clefenc1:mt mnp 
:tctn;llly intend bodily l ~ n l n t . ~ '  Tllv thre:it. may be :L pl':illk. o r  111a). I N  
n1:tde in a n p r ;  \vliile tlierc may IE no intent to  inflict actual injury. 
surli acts can be inte~idecl t~ - cause  f e : ~ r . ~ S u c l l  dceds 1r:ive been trach- 
tionally pmlisl~:ible as 1nist11~rnca1lol.s. 

But there can be clwds clelikrately designed t o  instill fear in a large 
number of people, o r  to so :tlfect 1111 iridividual as  to clisn~pt nornlal 
life p:~Lterils. I n  sllorl, the ~ ~ r o l ~ w i i l  conceives of a type of assault, in 
f01-m o f  t h m ~ t .  vihich n-armnts more th:ur n misc1erne;uior punishment. 

Present Federal Ian- alre:~cly r t~ognlzes thnt some forms of thrciit 
c w l  be quite serious. Sectiol~ 871 o l  T ~ t l r  18 punishes. by up t o  6 p r s '  
imprisonment, tlie ni:tliing of t11re:tt~ against tlie 1'1esiclent or Vice 
1'1.esidetit. Sections ST6 and 877 of Title 18 proscribe the mailing of 
c~omnruuicatio~is t o  itny pclxon t 1 I ~ ~ ~ n r e n i n g  to injure tlrat. ~ w r ~ o n  or 
:li~otIwr: this crime, too. is ~)unisl~:il)le by up to 5 years' imprisonment. 
Theze laws 111:lke no distinction, Iro~vewr, I ~ t ~ v w 1 1  the r e l a t ~ v e l ~  har~ i i -  
less expression of anger :t~id a ~ I I L ' I Y ~ ~  more .serious in its i~np:ic.t.'~ Tllc 
proposed statutes woulci per~iiit  tlifferentint.ion betn-t.ei1 a serious o ld  
:L ~ v l a t i v e l ~  nrilior threat against, nn i n d i d u a l .  

111sof:w ns public inconvonient~c is concerned, present law. not only 
recognizes the seriousness of mttk!ng threats against the Presltlent. but 
also p~oscribes such deeds a s  mnk111g false reports tha t  there ;Ire bombs 
planted in public builciit~gs ( I  8 lT.Y.('. a SST (cl) ), or in airplanes, 
trains. ships and  the like (18 U.S.C. # 35 : see a780 19 1T.S.C. $ l l Z ( m )  ). 
As in present Federal law, i t  is tlrc making of such threats that  will be 
illegal under the proposed stntitte, regardless of wlietlier the clr- 
fendant actually plans t o  carry out the threat." 
- 

"R.g. ,  IS U.S.C. 58 SX2 M.3, 1716, tlisrrtrsecl supra, note 8. "Common to all of 
there sttttntes is a leglslatirt. jtirlgttwt~t that  the specified cc.onduct entails a 
serious risk to life or limb. a risk out of proportion to the pos>ible utili& of the  
conduct.'' JIODEI. PESII. C'ODE 8 .101.11. ('oment a t  L% (Tent. 1)mft So. 9, 19.). 

11 Thcse provisivns nn. not intendc~l to cowr thrents motivated by another 
criminctl purpose. such a s  robbery, extortion, or hlarklunil, which wil l  be dcr~lt 
with separately. 
" -Ls it1 ~min t inp  an rtnloadecl w n  ; xcc note 3, aupru. Remotv or merely rwl~:~l  

t1ireat.s tire excluded from the menncing s t n t u t r  by requiring that the victim he 
n~ennced with iru~uinent serions injury. 

=t'.g., in 3ficltattd L-. I;nifed Slatca, 3.-10 F.2d 131 (10th Cir. 1 5). and Pierce r. 
t.nifccl States, 36.5 F.21 (10th Cir. lW), it might tippear that threats made 
against the Prrsident were one-the-only. stupid ant1 rwkless pranks, while it1 
Rcid r. T-nited Stnfes. 136 F.2d 476 (5th Cir.), cert denied. 320 U.S. 77.5 (1W.3). 
the evidence indiratetl that then defrudnnt's threats nrninst  the President were 
rnnsttint. ronsistrrtt, and nmtiwted l ~ y  rral political hntrcd. noth tms of rhnals 
Inny IIP considc.rd "rrckless," n t  1e;tst. n n d  nny  threst. even n prank, whic l~  
rnnld c%us~ serio~ts disruptinn or it~cotivel~iettre  nay be prosecutrd :IS n for111 of 
terrorizing. If, however. a foolish pr:~r~k produces or threatens no real incon- 
renienccx, it wpt~ld  not he o rrltne urtt11.r the proposed draft. 

I 1  F ,.!I., Vichuctd r. L'niled Slotcs, 3ii0 F.2~1 131 (10th Cir. I9&5). ant1 Pierce t. 
f'nitctl states. 3G F2il 292 (10th Cir. lM), discused at note 13. 8tcpra. If 
evidenw indinitrs rhnt there were 1,l:ins ac.ttttilly to r a m  out the threat, t h e  
rrime could be prosecuted :IS n t l  nttcwpc or ronspirncy to (lo whatever tltvxl 
w:is plnnned. 



6.  Federal Juri~dictiim; Disposition of Speck? Assau2t Statutes.- 
AS indicated by the table of Federal statutes in the appendix, infra, a 
good number of Federal statutes deal with assaultive conduct. These 
special statutes, likc the special ho~nicide statutes, are useful only for 
jurisdictional purposes; beyond that they are inconsistent in penalties 
and definitions of culpability and sonietlmes unduly limited m scope. 
They can be eliminated  hen a comprehensive jurisdictional statute 
is drafted. 

Section 111 of Title 18 deals ~ i t h  those who %ssault, resist, oppose, 
impede, intimidate, or  interfere with" certain specified Federal pubhc 
servants lTo the extent that these officials are injured, endangered, 
or menaced, their assailants can be punished under the provisions of 
the proposed chapter. But the interest in punishing assaults on these 
officials gocs beyond protection of the indimdual from injury ; the go\-- 
ernment has :I specinl interest in "assur[ing] the carrying out of Fed- 
eral puw oses and interests." le Conduct not amoumting to an assault, 

UY or ~ssa tive conduct substnntially interfering with government op- 
erations, will be punishable under provisions in chapter 13 of the new 
Code, dealing nit11 resistants to and obstruction of justice, legislation, 
and Federal functions. 

Section 913 of Title 18 proscribes arrests or searches by a 
under the guise of being a Federal officer. Since there is a F"-'" ederal 
interest in protecting Fede~nl credentials, this jurisdictional basis 
could be extended to assaults as well as other serious crimes commit- 
ted under purported Federal authority. 

Additionally, as proposed in the commentary on homicide, homicide 
jurisdiction should be m:de coextensive with assault jurisdiction, 
thereby assuring that foreign diplomats and officials, witnesses in Fed- 
eral proceedings ~onal inquiries, nnd other persons pres- 
ently protected by Federa eonr- lan shall be federal1 y protected from nttack 
regardless of whether they live or die. 

Finally, consideration might be given to extending Federal jurisdic- 
tion over crimes of reckless endangerment to cover serious injuries re- 
sulting from any, or specified, regulatory offenses. At present, this 
would include offenses sulcll as the reckless t~m~sportation of explo- 
sives or other dangerous items, or the m e s s  mailing of such items. 
(See paragraph 4, ~ u p m . )  This might be done by a statute conferring 
iurisdiction when injury is cnused by conduct prohibited b any crirni- 
ha1 provision--or specified criminal provisions-of the 8 ederal law. 

"The list of public servants c o r e d ,  it may be noted, is overly specific and 
incomplete. OWcials such a s  cnbinet members and militam ofllcers are not cor- 
errd. Each tinw n governnlental rcorganlzntion takes place, the list b ~ o n i e n  out- 
dated. It  would seem to tw nmch better siniply to a1)pi.v Federal jurisdiction to 
nll cases where a Federal employee is attacked in the course of or on account 
of hi8 duties. 

la Ladner v. United States, 358 U.S. 169, 176 (1958). "Clearly," the Supreme 
Court commented with respect to ihix statute, "one niny resist, oppose or impede 
the olBcers or interfere with the performance of their duties without placing them 
in personal danger." Id. 
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ISee footnote l i t  end of table. 
-- 
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COMMENT 
on 

CRIMINAL COERCION: SECTION 1617 
(Staff, Stein;  September 25, 1968) 

1. Hackgroirnd: Present Fede~cr7 Law.-The proposecl prorision 
combines sever;ll present sections dealing ~vi th  forms of threat that  
warrant crinlin:ll ~mnisli~iient. 'l'llr most ser-ious forms of t h r e a t s ~ i l l  be 
nppopriii"te1y covered in s ep :~~x te  provisions. Terroristic threats to 
bodily securitg. for exanlple. aria tle:llt with in the proposed :lssault pro- 
visions: such threat? arc ~'rimill111 regardless of motive. Threats made 
to olt:i"in money. pmperty, or  services \\-ill be clealt with in exto!- 
tion pro\-isions; tln-eats rilnclc to obtain sexual sntisfaction c011st1- 
tute rape: tl1rc~:its ap:~inst go~crnment officials. jurors: etc.. designed 
to bfluenco their condllct mag be dealt with as  forms of obstruction 
of just ice. I n  the provision now lwoposed, ho\rever, vie provide a ci~tch- 
a11 for ~uiscelln~ico~is sitliations where the na t~ im of the threat or  the 
object of the t111rat mipllt not  lone IE enough to ~ n r r u n t  crin!innl 
penultie~, but ill combination br seriolis cnough to call for  ~mctions.  

A t  present, the subjcct is dc:llt with prirnar~ly 1)y 18 LT.S.C. a §  873 
('.blackmail") , 895 ("interstiti (1 com~~~un ica t  ionsSS), 876 (:'m:1111ng 
threa tc ihg  coni~uiications"), aiicl 877  mailing^ t l i r e a t e n h ~  epni- 
inunicntions f ~ u i n  foreign country?') .l The black~nall s t a ~ u t e  proscribes 
any demand o r  receipt "of niolle7 or other 1-a1n:tble thinif' under "a 
tlnrnt of informing, or :IS a cons~der:~tion for not inforul~ng, against 
any I-iolation of :lily law of the 1-nited States." 'l'lie other cited prnvi- 
sions, insofar as rclev:~nt hem, proscribe threats "to injure the property 
or of the adtlressce or of another or  tlie reputation of a tle- 
censccl person or nay t l~ re i~ t  to  :Iwuse tllc :~clclrcsscc or any other per- 
son of a crime" with illtent to  "extort any money or  other thing of 
d u e . "  Imprisonment of 1111 to 1 year may be imposed for violation of 
18 U.S.C. ST3: up to "eam for violation of the qilotcd 1ro1-isions of 
1s 1;S.C. 3s s75. 876. :11icl 877. 111 aclclition. 1s V.S.C. 8r3 proscril)cs 
acts of elTortlon GJ. F e ( l ( ~ r ~ 1  oflice1.s or c~nployees. but it seems to be 
limited. in its trnns. to  cstortion of money or  propertr, 

Though the present st:~tutes ~)rirn:wily corer denlands for  property. 
the phrase .btlling of v:llne" has 1)ccn intelpreted to i n c l ~ d e  1n:ltters thnt 
do not inrolvc ready pecuniary ineasurement. For exaniple. u person 



may tyLblackmail" another in order to obtain a job.= So, too, he may put 
pressure on another in order to obtain :1n 11111an-fill competitive ad- 
 anta age.^ Federal prosecutions have also arisen in cases concerning 
threats of both economic and physical harm made for the purpose of 
securing managerial control of a pri~efighter.~ and threats made to a 
prosecuting witness for the purpose of preventing the vi-itness from 
testi f ~ i n g . ~  

2. 8ubstmniive Prot?i~imw; Scope of Prohibited Threaf8,--Criminal 
coercion, ns defined, may be considered both as a type of assault 
(threats) and a type of nnlaw-ful restraint, since i t  concerns deprira- 
tion of a person's freedom of nction. Definition of this crime, therefore, 
is included in the chapter of the proposed Code denling with crimes 
n aimt the person. The proposed "coercion?' provision works no great f c ange fmm esisting law. The brcaclth presently given to the meaning 
of "thing of value" in Federd courts  roba ably makes esisting law 
qua l ly  comprehensive with our yroposa 1 . We are, then, basically corn- 
b~ning present sections dealing with such offenses? perhaps nx~rginally 
broadening the thrertts covered-for extlmplc, threats to "expose a 
secret?' as well as "publicize an n=rted fact" tending to  injure reputa- 
tion or credit are explicitly ina!e crin~inr~l-:uid nrticul:~ting defenses 
that would robably be recognized under present law either through 
prosecutorin B discretion or judicial decisio? if the question ilrose. 

Under the present statutes, the proseytlon ~ n i ~ s t  prorefin "intent to 
extort . . . a thing of mlne" when a crlmulal t,llreat to n im reputation 
or accuse another of tl crime is allepd. The proposed statute replnces 
the vague reference to :'thing of d u e "  and applies to any compelled 
conduct.= 

There are, of course, many ty  of common threats designed to com- 
pel conduct rrhich ought not cPunishable at all. For exn?lple: "I 
won't marry your dnughter unless you give us n house:" "Glve me a 
partnership, or else I'll go into business competing with you:" "Admit 

In United State8 r. Smith,  228 F. Snpp 315 (E.D. La. I-), nu indictment for 
I~lackmnil, chnrging a union representntive with thrc*ntening t o  disclose a corn- 
i~nny's fraud unless certain discharged employees were reemployed, wns upheld. 

Cf. Cnited Rtatea v. .lfilkr. 340 F.2n 421 (4th Cir. I!%), in n.hich defendant 
I~riheil a g o v r m l e n t  offlcer in order to n~nintnin an ndmntngeous h~lwiness con- 
cession on gorernmental property. The defendant clni~iied that  h e  mas "extorted" 
IIJ- the o5cinl. The r w m t  found no extortion in this cnse, though i t  noted that. in 
some cases, the threat of economic hnrm cnn be extortion. 
' Carbo r. United Sfatea.  314 F.2d 7l8 (9th Cir. In@), cert. d m i c d ,  357 U.S. 

953 (1081). Threats. both economic nnd physical. were made hg the defendnnt 
who mns seeking control of n h o s i ~ ~ g  champion. apparently a s  part of n scheme 
to control the sport on the West Coast Defendant wns convicted of rnrketecring 
(1: U.S.C. fi 19-51). 

Though the mernornndum opinion does not discuss thr  matter. this wax an- 
parently the motive behind the threats for which defendnnt was convicted in 
Frirdrnan v. United Bttrfer. 190 F.2d 364 (6th Cir.), crrt .  drnicd,  51-2 r.S. 8% 
(1:51).' 

If one compels another to engage in criminal conduct. however, the crime of 
the person compelling the action will he mow than "criminal coercion." A ( ~ i l n ~  
to con~pel another to commit n crime itself mng constitute nn attempt to conmit 
the c r in~e  (or a solicitation). Sce t l ~ r  clraft definitions of "nttempt" and "solicita- 
tion" If the crime is cnnlpleted by the peman compellc~cl to (lo so. the lwrson (ml- 
pelling its commission would be equally cnlpnhle ns an nccomplice. See d e n  
Professor Weinreb's discussion of caosation in the comment on basis of criminal 
linbility ; cnlpnbility ; and causation. 



mF son t o  the law sc1~001, o r  1'11 change my will." The scope of a 
cnmi~l:~l coercion statute ]nust, therefore, be c:wefiiIly limited. The 
requirPlllent th:it the tlirent IE witti ';iutent to  compel" another works 
some lilllit on the  soope of the  proscription. The  actor's belief that the 
other is h ail equal bargaining position ~ou!cl negate compulsion. 
Further, the proposed statnt: explicitly prov~cles fo r  defenses th:~t 
~ o u l c l  exculpate .well intcnt~onccl o r  ,wially acceptable types of 
threats, and provicles, as in present law. tha t  only certain types of 
threats-those ilorm:~lly associatccl wit11 cstortion, blt~ckmail, o r  ofic.i:~ I 
miscontluct-ma be crimin:~l. 

>lost of the  recent State  rc\isions, enacted :~.n$ proposed. including 
the Jloclel Pen:ll Code, contain :I similar ~ r o v ~ s ~ o n . '  The  present pro- 
posal, however, rejects efforts in  these Co f es t o  further limit the scope 
of the statute by describi~ig the ronduct sought t o  be coerced. Thus, 
section 218.5 of t he  Model Pen:~l  Code proposes n coerciol~ s tat~i to 
that  w o d d  11roscribe thre:~ts 1nnc1e "to restrict another's fkcedonl of 
action to  his detriment.?' But there ]nay l~ instnnces in which the con- 
duct u n l a ~ f u l l ~ -  coii~pcllrtl is not nctu:~llg detrimental t o  the person 
co~npellcd t o  act. -1 person, for  esanlplc, maF be conipelled t o  employ 
someone ~ h o  is, in fact, n goocl \vorker, o r  m:1g be c.o~npelled to  use :I 
product that  is, in  f:~ct,  of good cl~li~litj-. Xel-ertlieless, if he is forcetl to 
do so 19- unlawful tlireat. the coml)ulsion shoulcl he criminal. 

,lternatively. tlic Scw lrork rrimin:~l coercion statute proscribes 
threats made to eompcl conduct tlmt the threatened person "h:\s a l ep1  
right to abstain from e n p g i n p  in. o r  t o  a b t n i n  from e n p g i n g  in 
conduct in which he has :L legal riglit to engage." But the  requirenlcnt 
of ~ m o f  in every case of a v i c t i ~ ~ ~ ' s  riglit t o  engage in, o r  abst:iin from, 
the beli:1vior compcllcd 1)y the t1cfencl:int might Ixst be eliminated 
from tile prosecution's case, sincc it is nn mneccssary burclen. In any 

. 
cnso \vhere the ronvcmc is t r u c ~ i f  a lwrson is compelled to  abstain 
from illegal conduct o r  to enguyc in conduct from which lie may not 
hrrfilllg abstnin (ol)e?- n proper mperior order. for  example)-the 
1)erm11 romlwlling I I ~ I I I  to :irt Iblily re:itlily defend ag:~in=t : ~ n y  charge 
of coercion. 

3. Defemex: B e n e ~ o l e t ~ t  IJwpose.-Given the bronc1 1ne:ming we 
propow to giw cocwion i n  this stntote, it is Iiccrss:irT to set forth 
rsplicitly tlicb type of coerc-ive co11duc.t that sliould not be considered 
c~imin:il. -1 tlefinition of privileged %ercion?'  i s  set for th in the 
propo*ecl stat nte as  :In ;~llilmativc~ defrnsc. fo r  whirl1 the tlcfend:ult 
will r:irl-.v tliv l ) u~den  of proof. It is all :iffirln:itiw defense bec;iuse 

'Monet PEsnr. Conl: $212.5 (P.0.D. 1%" : See S.T. Rm. PES. L.\w $8 135.M- 
13.5.i5 (Jlcb'inney 1 N i )  : ~IICI?. Rm. CRIY. CODE, g 2125 ((Final Draft 1967) : 
C.*LIFOHSL~ PESAL CODE R E ~ I O S  PROJECT 6 1%33 (Tent. Drnft So. 1. 1967) .  
I 'RO~SEII ])EL. C n I x  CODE $ 8  460-461 1 Final Dmft 1987) : PROPOSEU CRIJI. ConE- 
FOR PA. 5 1105 (1067 )  : TEXAS PEKAl.  ('ODE RE~TSIOS PHOJECI. $212.5 (Octol~cr 
Report 1 ! 6 i ) .  l tnl  not*. that the ronstitutionnlity of Illinois' geuernl "intin~ida- 
tion" statute (Illinois Crhinnl Code of 1961, section 193-6) is r ~ o ~  under con- 
sideration by the Supreme Court ( U o ~ ~ l r :  r. La~rdry. ZfiC) F. Supp. 938 ( S . D .  Ill. 
l:&S), prob. j~rris  notctl. 393 V.S. !17l ( l !MS) .  racrc restorctl to r t r l o~dar  for 
reargil~trent. - I J S .  -. 89 S. Ct. %EX (lom) ). T h c ~  Illinois statute has brrn 
:~ttacked as overbroad and in~pinging on first mendn~ent rigllte. The Illinoi.; 
statute, ho\\*e\.er. does not 11nt'c. the tlrieust~.s w11irl1 are designed to limit t l ~ r  
scope of the statute ~~roposed licrr. 
'S.Y. REF. PEK. LA\\' 5 135.00 (McRinney 1967). 



the defendant is in the best position to show that an overtly malicious 
threat was well motivated. 

The defenses provided in subsection (2) of the proposed statute 
reach behavior that, though threatening and coercive, is not blatantly 
immoral or normally understood n s  criminal. Threats, especially 
threats to reputation, may rome up in the course of legitimate bargain- 

 in^ ; in context, these t h m t s  \\-ould ordinarily not appear to bo com- 
pu she. But, even if compulsive, threats mny be made in an honest + 
effort to "strai hten out" the person threatened. For  example, n can- 
didate for pub!c office may threaten to attack his opponent's reputa- 
tion unless his opponent refrains from slandering him in the campa ip  : 
a young man mny threaten to expose a ~otential rival's reputation 
if the latter tries to seduce his girl frien d ; a parent may threaten to 
'Lget arrested too" if his son pnrticipates in an unruly demonstration. 

The roposed provision provides for exculpation when n person can 
I! show t a t  he sought, by his threats, either to compel mother into con- 

duct which he truly believed to be for the other's own good, or to 
require another to make amends for prior ~rrongful I>oh.nvior or to 
avoid future misbehavior. But if the behavior sought by the defendant 
goes beyond t . h a  limits,. the crime of coercion has been committed. 
I n  cases in which i t  is claimed that the purposo \vas to cituw the other 
to conduct himself in his o\vn bsst interests, the accused must show 
that this rras his primary pilrpose. There is no exculpation for a 
coercive scheme mllicli only incldentnlly benefited the victim-ns in 
the example of an official who coerces another to  employ n hard work- 
ing relatwe of the official. Where the accused clainis that his thwats 
wero based on his efforts to require the other to mnke nmcncls for ast 
misdeeds, avoid future misdeeds. or withhold d o n  in amas in wkeh 
the other is disqualified, the accused iiiust aftinnatively show h ~ s  belief 
in those misdeeds or disqunlifict~tions. If the party making the t h m t  
has no honest complaint of his victim, but lssues his threat o~lly SO 
that he nwy dictate and gain his own demands, he remains crinlinnlly 
l iabhe 

JZoreover, an employer who dixovers that nn emplope has stolen 
funds may, without incurring criminal liability, offer not to expose the 
crime or rnalro a criminal compli~int i f  the employee returns the amount 
believed stolen (but no more). The cinployer coininits criminal coer- 
cion,. however, if he uses his t h ~ t  to make the enlployce work for 
him indefinitely, succumb to him seirui~lly, or otherwise m:tkas demnnds 
going beyond the purpose of "making good a wrong done." 

The reasons why the proposed provision \vould, ns do other modern 
codes, permit n victin~ to obtllin legitimate restitution by threat of 
exposure, is aptly explained in the commentary to section 461 of the 
Proposed Delaware Criminal Code: lo 

, 
B.g., Keys r. United Stotea. 120 F2d 181 (8th Cir.), cert. denied. 316, T.S. 

6% (1942). in which defendant threatened to distribnte tin '.educ2ltional" pam- 
phlet concerning the dangers of :lliimin~ln~ in cookiilg 11111ess he rewired con- 
trit~ntions from the tlluminum associntion. Jntlgmcl~t of ron\iction w i ~ s  affirmed. 
The proposed provision could also upply to threats to rcw?al trilde secrets or 
otherwise ~infnirly nlin a rim1 bnslne-% unless the rival refrained from rnm~eti -  
tion. Such  non no pol is tic ncts would not constitute l e g i t i n ~ ~ t e  1)nrg;~ininp;. Cf. 
15 U.S.C. % 1, et seq.. proscribing illegnl conspirnrics in restrttiut of trade. 
and irnlwsing penalties of imprisonnient up to 1 year. 

1 0 ~ ~ n ,  DEL C ~ M .  CODE g401, Comnent a t  263 (Final Drnft 1967). 



T t  is import;~nt to note that this section does not preclude 
tho State fro111 prowecling :~g:linst the 1x1-son who has com- 
mitted the unclerlyinp crime. Thus, if :HI en~ployer catches 
his casliicr with h ~ s  limd in t lie till, :lnd offers to forget the 
inntter if frill restitution is n~;~tle .  tliis co~nproniise does not 
agcct the Stnte's right to proceed ngainst the employee for 
thrft. V'r think it is a n:ltur:~I, ;uid not, 11i1re:1so1lable, ~ I I I ~ I : I ~  
motire to t ry  to. recowr a losb caused 11y criliihal ~lctirity. 
a n ~ l  we do not thmk tli:~t :I pc~wm who is only t y i n g  to secure 
w:~son:~ble ~rst i tut ion Tor a \vrong done to 111111 should be 
bmndecl n crimi11:~l. ITc therefore do not make such action 
any sort of a crime. I t  ~voulil I)c ~*riii~iii:ll, 1101ve~er. to makc an  
unreasonable. c1em;incl for  restitution. such ;IS triple 
intlemnity. 

.Is in present law. the proposed stnt~ite does not provide that truth 
of the :~llepaticws \vliic.h a person ,tl?w:~tens to l~ublicize is il defense: 
exposure of true secrets :lnd ~ ) u h l ~ c . i t ~  of true but dei-optory infor- 
mation can he just ;is coercivr :IS tlic s p r d i n p  of f:ilsehoods. F:~lsific:i- 
tion hits its ow11 s:~nc.tions-librl or slander suits, for cmui~ple. Of 
conme. trutl~fiil  pul)lic:~tion o f  another's secret is. in itself. no crinle; 
it is the effort to force c.ontluct by threat that is the offense. Fo r  s imihr 
rc:isoiis, that thrc:llcn~cl ottirinl cvmdlict may be justifiable is no tle- 
fcnse if the threat is ni:ide for ror~:cire purlmsees. 011  tlw other hi~nd. 
if the th~~ l i t ened  offic.i:ll co~idwt  IS not. lawfully justifi:lbl(t though 
made for benc~olcnt purpo?cs, tlic offici:~l may be p i l t y  of :I separate 
oHensa inrolring ofticii~l n~isc.ontluct. I31it? for purposes of a crimin:~l 
coercion statute. the s igni fhncr  of t l ~ e  threat lies in whether it 1s 
used to improperly coerce rontlud from  nothe her. 

4. G7udi?1g.-Criminal coercion, as defined in the proposed provi- 
sion, is g a d e d  as :I CI;ISS -1 ~~tisc~r*~iie:inor. Tliis grading ro11p111~ : ~ p -  
prosirnates grading of srlcl~ c-~.irnrs in present law. (See parugrapli 1.  
8rrprn.) While a. f ~ v i  I I I O ~ ~ I W  ( ~ I P  revisions do grade sollie forms of 
crin~innl coercion :IS low gradr felo~~ies." we belie\-cn thnt a n -  grading of 
this '*c~atch:~ll" crime Iiigher t l1:111 :I ~ i l i s d e n ~ ~ ~ ~ ~ ~ o i ~  is \ - ~ ~ I ~ i ~ r a b l c .  since it 
deals with mnch threatening concluct. the seriousness of which is often 
difficult to measure. Consider : .'I, :L public scr~-ant in tlie clep:~rtment 
of sanitation. von't collect your p a h p e  until the end of the rolite 
unless p u  vote for  I I I ~  t la~~gli ter  11s cpecn of tlie L:~bor Thy festil-;II :" 
"I'll l n i d i  your teeth out if you nless :trouncI d l 1  my girl.!' 

Of coursc. as noted ill p:~r;~nrapli  1, :tl)ove. p:irticular categories of 
t.llreats for  serious pnrpose--extortion. terrorizing, :inti the like- 

* 
" Section 212.5 of the Model I'rmel Code (P.O.D. I W L )  grades criminnl coerciou 

: I <  n ~thlnllF wllr11 "llic* thrvnt i u  lo cv)ll~mit rl felor~y or t l ~ r  rirtor's pnrpost. is 
felouio~~x" Swtion 212.5 c~f thr Texas I'nlnl CMIP Itevision Project (October 
Ilepw-t rnnkes :I sirnilnr distinction. The Sew Tork Revised Penal Law, 
swtio~i 13.7.C;; ( JlcIiinnry Inli i) ,  gl'fltlvs crirninnl cwrrciorl as a felony when the 
( .r im ih  mwnitted 11.v instilling r i  frnr I I C  physic-a1 i u j u r ~  or propertT. destruciiou 
or rrher~ the rictiru is cor~~~wlled to cor~lrnit a felony. injuns R person, or riolate n 
clutr as a prll)lic scbrvnnt. T ~ I P  ])rc~p~~srrl C';lliforui;t. Dcln\\-are, Michigan, nnd 
I'en~lsgl~t~nii~ prorisions 1111 not grnclr carin1il~;~l corrcion almre the misdemeanor 
lercl. Cf.  ti^. X 1'111b. I.. W 3 X .  ,S2 Stat. 197 I).('. CODE Ass. $ =-ZX&Oi (lMS), 
111akinp :lets of cril~~iunl V I H ~ ~ C ~ O I I  r111iir11ittec1 i l l  the District of Collunbi8 punish- 
i11)le by up to 20 pwrs' irnprix~nluent ! 



will be given felony status. The need for felony alties is obvious in 
such cases. Thus, thrhqt to commit certain f r onis-for esmqde, 
violent injury to person, or arson-is a form of terrorizing another 
person arid is. moreover. i~ hallmark of professional racketeering. -4 
public oRcial?s threat to take adrerse action unless some faror is done 
for l h  is tantamount to soliciting a bribe for .'a thing of ralne" and 
]nay be punished as n felony. Any overlaps of definition in criminal 
coercion and ex?ortion (or bribery. or rape) do no more than oeer 
the prosecutor a choice; double punishment for the same act as dif- 
ferent crimes will be precluded. 

Further, the need for more sererc penalties where coercive not? are 
conllnittecl in furtherance of tin organized criminal enterprise w11 be 
dedt  n-it11 under other provision; of the new ('ode which are being 
developed to provide special treatment for the lnanagers of such enter- 
prises. 

5. JuPisdictim.-At present. Federal jurisdiction over blackmail 
and threat ofTenses exists whcnei-er the threat is communicated by mail 
(whether domestically of fro111 abroad) and whenever the threat is 
transmitted, by any means, in interstnte con~merce.~~ This jurisdiction 
would be rct ained, since F e d c d  investigative facilities are most use- 
ful in such cases. 

Federnl jurisdiction also exists when a tsllreat is delivered person- 
ally, or in rmy other manner, if the tlirertt is to infornl against any +o- 
lation of any law of the TJnited States.14 This complete jurisdiction 
orer such t l m t s  should be retained by reference to a specific clause 
in the proposed catalog of Federal jurisdictional bases, which would 
confer jnr~sdiction when information concernillg the violation, or al- 
leged violation. of a law of the United States is inrolred. The Federal 
interest in this area is obvious. 

Complete Federal jurisdi~t~ion also exists, under the present statutes. 
when an estortionnto threat is made by an oflicer or employee of the 
T'nited States or by m y  person representing himself to be a Federal 
officer or employee.lS This jurisdiction must, of course, be retained in 
order to effectuate subsection (1) (d )  of the prolmsed provision. 

Any threrat against the President of tho United States or his suc- 
cessors is a matter for Federal jurisdiction under present law.16 I n  
addition to retaining this jurisdiction, i t  would seem to be wise to ex- 
tend jurisdiction to protect nny Federal employee against coercive 
threats. Since the proposed section is so closely related to the proposed 
assault provisions, it would, indeed, be proper to make jurisdiction 
here coextensire with the proposed jurisdiction in the assault area 
with respect to all persons to bc protected by Federnl 1n1v.l~ 

18 U.S.C. $8 876, 877. 
IS r7.s.c. g 875. 

" 18 U.S.C. $ 873. 
" 18 U.S.C. 8 872. 
::IS V.S.C. 8 S71. 

The criminnl coercion proridon should npply to threats agnCnst civil rights 
rictlxns. foreim diplomnts m d  of3cials. nnd all others now protected from as- 
saults by Federal law. Nrit.nes~s i l l  Federal proceedillps could r1l.w receive pro- 
tection under this section. but threats to intimidntc. witnesses ma.v be dealt 
\I-it11 specifict~lly in obstrr~ction of justice provisions. 



Finally, it should be noted thnt, in order to rcach acts of extortion 
bj- rncl~ctee~s, prcsenr 1s 1T.S.C. 3 19>1 confers Frder:~l jurisdiction 
in :MY ewe of extortion ~ d i i c h  "obstructs. delays. or affects coin- 
111rrc.e.'' Jurisdiction o\-er the proposecl coercion section.  hen it is 
n lesser otfense to extortion, should be conferred to the same extent 
tlmt it will be conferred in any Federal statute dealing with estortion, 
since mcketeers do operate by use of n~ethods proscribed by the pro- 
posed section.18 

"The racketeering statute (18 U.S.C. g 1951) carries s far higher penalty- 
up to 20 ycrirs' iml~risonment-tliun tln t l~c  c~ther E'c.der:~l c.stortion statutes. Of 
course, professionnl rncketeering wnrn~nts the higher pennltics. Problems of 
dealing ~tdeclu:itrly ill the 11rolwwl Code with mcketc~ring ~)r:~c.ticw will br delllt 
with in n futurr report. (see cliwl~ssion of grading, ~mragruph 4, x~ipro. )  





COMMENT 
on 

CONSEPI'T AS A DEFEKSE: SECTION 1619 
(Stein; October 29, 1968) 

There is sMnt Federal Inn. on iswes concerning consent t o  mnlawful 
conduct, perhaps because the pmblem is initial]-y re.wlred b~ the 
definition of the crime itself, a t  least under the requlrenlent of criminal 
intent,' or by esercise of prosecutorial cliscretion not to proceed in such 
c:1--. 

Ordinarily. the significance of n victim's consent depends on the 
particular crime which has been commit t~ l .  and issues of consent, 
where I-elcrant. can be dealt with in the definitions of ei\ch pnrticulnr 
crime. Crinlc?s sucli as  larceny and rape cannot. hy their clefinition, be 
conmitted if the victim consents to turning orer  his p m p e r t ~ , ?  or to 
the sesud encounter. unless elements of force o r  deceit are in\-olvecl 
ill obtnininp the con.vnt. 'l'licsr :Ire mi~tters which will neresarilj- 
be dealt v i th  in defining tho crimes themselres. Cn the other hand, 
some (,rimes, sucli :IS n i ~ ~ r ~ l e r ,  riot. gan~bling. prostitution. lmncll of 
the p i c e ,  or public le\dness, cannot be consented to bv'the persons 
i~iin~edintelg inrol\wl becawso i t  is a gcwewl public i n t ~ r e s t  that is a t  
stake, which the definitions of these crimes seek to secure. TTere, the 
Inrrfulnes of the activity depentls upon the definition of the crinle: 
consent is irrelm-ant.3 -1 consent provision npplicable t o  :ill crime 
therefore states the principle of consent in a tautologicnl m:lnner, to 
nccoluit for thoac cnses in \\+hir,ll a crime cannot. by clefhition. be 
committed because consented to. or  wliere R public interest is not at 
stake; for es;~mple: ' 

The consent of the victim to c o n d ~ c t  ch:irgecl t o  constitute 
an 0ffen.w or  to the result thrrcof is a defense if such consent 

'See .lrorisnettc 1.. ru i fcd  S t a t r ~ .  3-12 T1.S. 246, 2.50, (1952). Nc&inguishinp -pull- 
Iic welfnre offenses" rrhich do not require proof of a mental element of rulpabilitr 
f r w i  the "urtirera~l and pcwistcnt" cmrcpt that ":in injury ran nnlonnt to n 
crime only n-hen inflirted I I ~  intention." 

'See r..~., rni ted States v. Oatc~ .  314 F.2d 5%7. 5% (4th Cir. 1 W )  : Ackerno~t v. 
lTrtited Statr.~, 1% F.2d 4S.i (8111 Cir. 1950): Hitc r. t ; ~ ~ i t c d  Stateu, IW F.Yd 
973. 97.7 (10th Cir. 194S). ronccrninp the pwnliar clwtrine tbirt if a victim c 8 0 r ~ -  
writs to ~r?.;sage of title. as wr11 :IS pnswssion. of his property. there is no comnton 
Inn- lnrrcny, crrn if the victim mas induced hy falsr prctenscs to  yield title. 
Snch outmndc~d concept? can I>clst IIP tlealt with sirnpls In* clefinin% n erimch of 
larceny by deception. irrrspectirc of the rictiln's "mnkent'; Pee proposed section 
1 $32, (P.O.D. 1962). 

"See PEEI~ISS, C R I ~ S A I .  LAW R52-Mil I 1957). for  a a c n e d  cliwussion of the 
.;im~ific:~rtre of the cirtim's c o n s ~ n t  in criminal Inn-. 
' Morxr. PEYAL  con^ li 2.1 1 I P.0.n. I!%"). Thr  I l r d A  Penal Code provision 

Itas 11cw1  prol~o~ecl for srvcrnl of Iht. ~m-isinn.; and pronosed r c ~ i 4 o n c  of Slntc 
Crinlinnl Chtles. PROPOSI.:~ ~ E I . .  CRTII. COIIE 56 WWW2 (Finn1 Draft 1907) ; 
l'ao~osi-n IT.\wm PFYAI. Corm $ 8  233-22.7 (Tent. Drxft So. 1, 19AS) ; IIICH. 
REV. C'RIV. ConE $ 330 I F i m l  Draft, 1967) : : ~ n d  1'unPos~n CRIII. CODE TOR T'A.. 
# 211 (1967). 



negatives an element of the offense or precludes the infliction 
of the hnrm or evil sought to be prevented by the lax- defin- 
ing the offense. 

Even though unnecessary, i t  may be useful to include this genernl 
rule in a penal code as n statement of one of the general defenses 
available in n criminal prosecution. Rut it seems especially inadrisible 
to do so in the Federnl Criminal Code, because, in many Federnl 
crimes, the government is tlie rictim. To include a general consent 
provision could lead to the defense being raised whenever a gorern- 
lnent official incorrectly consents to an 11nlnwf111 course of conduct. 
I n  many cases, the person taking unlawfi~l action should know 
better, despite the improper adrice of a government official. I f  truly 
misled, t,he nctor should be :ible to show n "mistake of law," not con- 
sent of the "victim." s Moreover, many Federal stat.utes arc designed 
to prevent both individual and public harm. and it cannot always be 
clear who the true victim is. If  a person recklessly mails dangerous 
explosives, is the government the "victim" because its property may 
be damaged, or the individunl ~nail~nen wllo 11nnclle the package and 
may be hnrmed, or the general public whose mail service may be 
slowed, or  just the person to whom the package is mailed? -1 consent 
defense which is based on the "harm or evil sought to  be prevented" 
by a particular Fedeml law could lead to unanticipated and u n w w  
ranted interpretation. Proper defenses in the aren may include lack of 
the requisite culpability, or mistake of law; but n general consent pm- 
vision would merely confuse the proper issues in n case. 

However, i t  is necesmry to dm1 specially wit11 consent to crimes 
in\-olvin infliction of bodily hnnn or endangerment of others, and 
p r o p o d  section 1610 is offered as a provision to be added to the 
chapter denling with such crimes. A consent provision is necessary 
here because we propose to define assaults as intentionally, knoningly, 
or recklessly causing bodily injurj  (proposed sections 1611 and 1612) 
and recklw endangerment as recklessly risking bodily injury to otheis 
(proposed section 1613). nTithout providing explicit exceptions for 
consent situntions, ordinarily ncceptnble acts in our society might come 
wit.hin the definition of n crime if our p r o p o d  provisions were taken 
litsrnlly. A participant m n football game or boxing match must 
deliberately "~ssault" hisoopponent. A supervisor of employees in a 
hazarclous profession-bridge construction, for example--mu& ask 
his men to perform tasks n-hich are clwrly dangerous. A doctor or 
scientist must perform experiments with human volunteem willing to 
tnke risks. 

Therefore, i t  is proposed, in section 1619(l) (a), that consent be 
n defense if the bodily harm co.qentocl to  is not serious. As well ?s 
dealing with many normal parhcipntory risks of work or play, this 
provision mould rimarily affect prosecutions for assault in cases of 
consensual fistfig ? lts or  scuffles or in cases of private sndomnsochistic 
relationships, if no participant suffers substantial harm. These petty 
and personnl affairs are not of such p~iblic interest or Federal concern 

8ee Professor Weinreb'e discussion of mistake in the Working Paper on basis 
of criminal liability ; culpability: causation. 



as t o  marr,mt Federal criminal p rosecut io i~~ The  performance of con- 
sensual medical operiltions such ils hysterectomies or  mmtomies ,  
which are not iiecess:~rily jus t i fh lh  as '*promot[ing] tlie physical or  
uientnl Iiealth" of the pat icnt (.we proposed section 605 (d)  in the 
clisgtet. on just i ficat ion atttl e s c ~ ~ s e )  ' \voulcl also br cscl~ldecl froln 
criininal liability under the proposed consent. provision. Beyond t h s ,  
if legislation is sou& which woldtl make behavior punishable though 
no hnr~i i  is ci111secl to the subject-us, for  example, in cases of petty 
x~dl les  with Federal officials \vhicli delay g o ~ e r l i l n e ~ ~ t i ~ l  operi~tions or, 
in the  illsea of medical operations, in cases of ahortion-the le islaturo f should give special cons~derntion t o  the scope of tlie penal pro libition, 
and not deal with such specific l)roble~ns by sul~suniing them under 
general assault lam. 

Section 161 1 of our  proposed : I S ~ L I ~ ~  1xovisio11~ tleclares :~ssaulfs 
m ~ m i t t c d  '*ill rln ~ul:~rmecl light 01. ..:culllc r.nterct1 into by mutual con- 
sent?' lo be a petty misdelneanor. 'I'hc result of the p r o p 0 4  consent 
prol-ision, wllr11 ~-catl  \\-it11 proposril wct ion 161 1. \~onlcl be t o  esclutl(~ 
from Federal criminal liability those persons who en ape in re!a- 
tively liarinless '>pa!.rinp ~~;ltclics," ~vllile preserving t f le possibil~ty 
of petty proset~atlon 111 cases of l~iltl blood fights "by Colllllloll ~ollsellt," 
\vhicIi result in snbstanti:~l, thoufill not perni:liient, injury to a par- 
ticipant. Inflictioii of perin:ulwit injury as 3 resnlt of sucli n fight. 
would be an aggravated ass:iult 1111t1er propowl sect ion 161.1. 

Further, sul).scctions (1) (I)) and (c) of roposed section lGl9 would 
jpe~i f ie i l l l~  pmride  :I defense to crimin.ll) prosccutio~i ~rheneveer the 
Injury inflicted o r  risked is a b.reasonably foreseeable haziwd" of n 
s orts competition. occupafio~i, or medical, 01. scientific esperimont.. & coume. malicious o r  grossly negligellt acts reiultilig in serious in- 
jury still remain crirninal even ill ;I sports, profession:~l, o r  scientific 
endeavor. Beating all opponenl t o  o l~ t a i t~  the ld1 .  o r  deliberately o r  
recklessly creating the conditions for all employee's cei-tain injury o r  
death, would not be ,.reasonabl ioreseeable hazards.:' I t  is also re- i quired that  tlio participant in a i:~zardous occupation or in an erperi- 
merit be made a\\-ilre of tlic partirulnr dnnger in\-olved. While a par- 
ticipant in :\ sport is nonnally :IS a\rarc of the rules as any fellow 

State courts gcnenlly are diridetl on the issue as to ~he the r  sach miuor 
affairs should br  held criminal : 

The courts gener:~llg take *the view that n n  art cannot constitute a 
criminal assault. a criminal battery, or :I criminal : ~ ~ a : l ~ ~ l t  n l ~ d  battery. 
if the person on or against rrhont the i1c.1 is comn~itted 11as consented 
thereto. wa.; Iegnlly c:ipnl~lc of ~-ol~senting to the ~l~trticul:~r act, a n d  the 
co~~sent  hns  not bwn obt:xi~lrd hg I ~ I I ~ P . ~  or by fraud. D I I ~  c-onsent to an 
act otherwise amounting to n n  n s a o l t  or battery crime is not n ralid 
dcfmse \vhc.rp the :let is OIIV thnt i-; proilil)ired by Iar ,  I I ~  for csnmple, 
a ~ n u t u n l  c.cmbat, or is otl~crwise : i ; ~ : i i ~ ~ s t  1)11l,lir lmlicg. a n d  thus not o n l ~  
ag:iillst the  interest of 1111. rillc~ecl victinl. 1)11t also :IZ;I~IIS? the intwest 
of rhe  rrhol~. comnlunit;r. 

I t  ha- 1wt.11 held that whcrr blo\\.a arc. ;itlmini..itt~rect nr the request of 
t l ~ v  [rmn Iwatcn. Ihr lwrsort illllirtin:: tlw blows is uot ~ u i l t g  of an 
aswult and battery. Hen-rver, thv  oppositcl view has  been taken, based 
on the reasoniug that if :I person reqnests nnotl~cr to beat him. the rc- 
q w s t  is void sincc. it is ng:~inst t l ~ c  law. ( 6  h r .  . T n .  9~ A s s a ~ r l t  crnd 
H o t t r r ~  8 Mi (1963) ). 



player, .an em loyee, or volunteer in an experiment may not know as f much about t e job z+s the e m n  superri=mg the job or experiment, g and should be informed of t. e risks he faces. 
Proposed subsection (2) of section 1619 establishes that it is no de- 

fense to obtain the consent of n person manifestly unable to give b 
valid consenhi ther  because of mental or physical incompetenee or 
because the consent is obtained by force, duress, or deception. It re- 
ma.ins criminal to trick or force a person into doing a dnnpwus act, 
or to order n person mto a physically dan rous situation, knowing 
that he is inmpble of properly dealing wit f 1 it. 



COMMENT 
on 

KIDNAPPING AND RELATED OFFENSES: 
SECTIONS 1631-1639 
(Stein; June 17, 1968) 

1. Background; Present Federa? Law.-The present Federal law 
regarding unlawful restraint is encompassed in a few statutes: the 
basic kidnap h g  statute, known as the "Lindbergh IAW," (18 U.S.C. 

I napping associr~tcd mit.11 bank robbery (18 1J.S.C. 5 g 1.201); t - b  
2113(e)), and stakutes denling with peonage, slavery, and in- 
\-oluntary servitude (18 U.S.C. § 1681-1588). The principal change 
to be made by the statutes roposed here is to discriminate more care- 
fully than do the present f' aws among the various kinds of unlawful 
restraint. Con,- will thus have a larger role in determining what 
criminal conduct, of this nntur? should be subject to the high penalties 
generally assigned to lcidnnpping. Such a course has strong support m 
the approach of all modern States Code revisions and in Federal court 
decisions. 

The basic kidnapping statute, 18 U.S.C. 5 1201, prohibits the trans- 
portation in interstate or foreign commerce of any person who has 
been "1u~1~wfully seized, cont ined,  inveigled, decoyed, kidnapd, ab- 
ducted or carried away." As originally enacted m 1939, t h s  crime 
was limited to such unlawful tnking of a person for ransom or reward, 
n specific intent requirement xrhich considerably restricted the ex- 
tremely broad definition of the proscribed conduct. Within 2 yean, 
however, Congress, concerned about other serious forms of kidnap- 
ping, such as the Iridnnp-murder of racketeers by their rivals, added 
"or otherwise" to the intent requbement without any change in the 
language regardin the conduct, thus making any unlawful taking 
of n person across % tate lines a major Federal crime.? (Until the Su- 

' I n  the present Federal statute, the crime is spelled "kidnaping," The Model 
Penal Code nnd other Xodern Penal Code revisions spell the crime "kiduapping." 
which seems the more natural mny to spell the word, and  is adopted here. 

'The legislative history of the Lindbergh Ian- is  summarized in Gooch c 
United Stnten, 3 7  US. 12-1, 118 (1!33G), which concerned the kidnapping of ar- 
resting ofiicers who mere trnnsported to another State b~ the defendants and 
there released in order that  the defendants might avoid a r r e s t  The Supreme 
Court stated : "Evidently, Conk~ess intended to prerent transportation in inter- 
state o r  foreign commerce of persons who were being unlawfully restrained 
in order that  the captor might secure some benefit to himself. . . . If the the word 
'reward.' a s  conimonly understood, is not itself broad enough t o  include benefits 
expected to  follo\v the prevention of a n  arrest, they fnll within the broad term. 
othernise'." Sec also Unidcd States v. Parker, 103 F.2d 857, 861 (3d Cir.) 
cert. denied. 307 U.S. 64.2 (10:30), cnncerning a c o n s p i r a ~  to kidnap n New Tork 
man, take hi111 to New Jersey nnd induce him to confess there to the Lindbcrgh 
kidnnpping ; the purpose of the conspiracy was to enhnnce the defendant's reputa- 
tion a s  a detcbctive. This way n Federal crime, within the mcnning of 18 F.S.C.. 
1 1201 : "We think thar Congress by the phrase 'or otherwise' intended to include 
am object of n kidnapping which the perpetrator might consider of sufficient 
benefit to himself to  induce him to undertake it." 

(8S3) 
38-881 0-7-t. -10 



preme Court recently declarecl nnconstitntionnl the provision that 
the death penalty coulcl be imposed by a jury only, rioliltion of this 
statute was subject to capital punishment, unless the victim was freed 
unl~anned. .ill violations. even the most minor, are still sl~hject to 
punishment by life  imprisonment.^ 

dlthougl~,  in 1946, tlie Supreme Court \\-:IS ;hie to note that, under 
this broad shtute, ". . . Feclcral officinls 1i:ire achieved :I high and 
etiectire control of this type of crime," it d so  ciiscerned difficulties 
with the liternl scope of the statutory definition. See Ghatlrin v. Eniten 
8tate.s. 326 1T.S. 155, 462-464 (1946). I n  holding that an elderly 
widower who married a 15-year-old girl and rmnored her from her 
home State against her parents' mislies 1ind not "lriclnnppecl" lier within 
the meaning of thestatute, the Court st:~tecl: 

The act of holding a kidnapped p e m n  for n proscrilad pur- 
pose necessarily implies an unlawful physical or mental 
restraint for an  appreciable period agninst the person's will 
and wit.h a willful intent so to confine the victim. . . . But 
the broadness of the statutory language does not permit us to 
tear tlie m x d s  out of their contest . . . to apply thcm to 
unattractive or immoral situations lacking the involuntari- 
ness of seizure and detention ahich is the very essence of the 
crime of kidnapping. . . . I n  short, the purpose of the Act 
was to outlax interstnte kidnapping rather than pnernl  
t r ,mspwions  of ~nornlity involving the crossing of state 
lines. (3263 U.S. at 460,464). 

Nevertheless, in the absence of a lesser Federal crime of felonious 
restmint. (see proposed section 1G32), criminal :lets which do not hare 
the elements of long-lasting terror and great danger to the rictim 
have been prosecuted under the capital offense kidnapping provisions. 
These havo included persons who mistakenly arrested another and took 
him to another State, believing the arrested person to have committed 
:I crimo in that State: of 1111 elderly man who, given a lift p n r t  of the 
way home from 11 friend's house, forced the driver to drive him over 
an interstato bridge, closer to home: of n babysitter who took the 
b a b ~  she was caring for, apparently because she wanted a b a b ~  of 
her OWJI.~ Tho present kidna ping statute also could be lisecl to prose- 
cute a youth who drives a gir P acros  a State line and tries to neck with 
her, against her mill, or youths who hblticlnap" nnother in a fraternity 
ini t i a t i ~ n . ~  

United 8tates v. Parker. 103 F.2d E.57 (3d Cir. 1039). I n  Collier v. Vaccaro. 
.i1 F.31 17 (4th Cir. 1CX3.31). n case nriqing hePore ennctment of 18 1T.S.C. g 1201. 
the defendant, nn informer. n r r e s t ~ d  a Cnnndi:tn nnrcotics sniug~ler  a t  the 
border and forcibly bronqht hirn into the Vnited Stateu. This was ro~nmon Inn- 
kidvpping-n forcible al~diwtion nnd cnrrying nnny of a person from his own 
country-nnd ctxtmdition of the defendant for kidnnpping wns prolnbr. The court 
held that  i t  n7ns no defense thnt tlw defendant t h o ~ ~ g h t  lie had ;I right to  arrest 
the smuggler rind tnke him ont of Cnrlnda. 
' TThentler/ v. United Rtntra, 159 F.2d 599 (4th Cir. 1946). The ronvirtion was 

reversed, howerer. for error in the charge to the jury OII intoxication. 
'United Statca v. Vanwr .  283 F. 21 !I00 (7th Cir. 1061). This conviction was 

reiersed for  failure to  allege nnd prore the purpuse of taking the bnby. 
In Dc H m r r o  r. Fnitrd Stntca, .339 F.Y T i 7  (10th Cir. l%'M). the m w t  

stated that nn indictment ehnrgillg the defendnnt with detaining n woman for 
the purpose of taking "indecent l i l ~ ~ t i e s "  wns sufficient to s tntr  :I violation of 
18 C.S.C. (1 1201. 



Apart f m ~ n  the Lindbergh law, mother primary juridickional basis 
for Federal kidnapping prosecutions is the bank m b h r y  statute, 18 
U.S.C. 2113. That statute provides (subsection (e))  that one n-ho, 
in stealing from n bank, "forces nnp person to accompany him with- 
out tlic consent of such person, shall be Imprisoned not less than 10 
years. . . ." The statute applies not only to those who kidnap mi- 
other while steal.ing f ronl a lnink, or escaping from the crime, but also 
to those attempt~ng to free themselves .'from arrest or  confinement for 
such offense." 

Most Federrtl kidnapping l~msecutsioon in this a p x  c o m r n  they 
11-110 take hostages, or stop clri\ws on the r o d  and seize them xnd the!r 
car in escaping from n bank robbery or from imprisonment. Them IS 

no difficulty in such cllses in distinguishing the kidnap ing from the 
anderlying robbery, but pmble~ns can occur in distingul&inp an a d  of 
kidnapping which occurs as part of the act of robbery. A bank mes- 
senger \vho is forced by ~wbbers to step from the street into an alley is, 
for example, unlawfully r n o ~ ~ d  as well as forcibly detained and nmy 
thereforo be c o n s i d e d  to be "kidnapped" while he is King robbed. In- 
deed, there has been a tendency in the States to prosecute for kid- 
napping in cases where an insignificant but forceful lnovement of the 
vict~m occurred as part of the comlission of another crime, such .as 
robbery or rape. Kidnapping is chnrged in such cases because i t  carnes 
higher penalties than the underlying crime. This pnctice has h e n  
strongly cri t ici~ed.~ Apparently, the prnctice has not been followed 
by Federal rosecutors in cases of b d  robbery. Kidnrtpp' is cliiarged 
in Federal % nnk mbbev  cases only when some suhst iu i t~moremcnt  
of the victim has o c c ~ r r e d . ~  

Another form of proloiigecl compulsory detention presently pro- 
scribed by Federnl law is involnntary serwtude, dealt with by chapter 
77 of Title 18. The statutes in chapter i'i (@ 1581-1888) concernin 
peonage and shivery were enacted to eflwtante the thirteenth amen$ 
ment to the Constitution, which provides that, ''Neither slavery nor in- 
voluntary servitude. except ;IS a punislinient for crime whereof l;he 

There are no such special kidnnpping provisions for th0.w n-ho take a prisoner 
while escaping from Federal prison if the defendants were convicted of a Federnl 
crimta other than bnnk robbery. Bce chnpter 38 of Title 1R (18 I'.S.C. 85 721-757) 
dealing with the Federnl crime of escape. Prosecutions for kitlnnpping in H I I C ~  
cases, in contrast to section 2113 cases, depend on whether State linen were 
crossed during the kidnapping. 

It has been a too-common prnctice to  prosecute for kidnapping, when the victim 
is moved or detained ns a n  incident to  the crime, rather  than the substantire 
rrilue which was actually committed. For esaniples of snch cnses, s cc  UODEI. PE- 
s*r ,  CODE Ji 212.1. Comment a t  13-16 (Tent. Drnft No. 11. 1900). However, s ~ c h  
proswutions do not often occur ~lnclcr the W e r n l  law, in p i r t  because thr re- 
qnircment of transportation across Stnte linen I I S I I ~ I I ~  imports trnnsportntion for 
WmP substantial dist-111ice. Cf. Duvidson r. United Stotta, 312 F.2d 163 (8th Cir. 
1963). The defendant enticed a 6-ywr-old girl into his car. drore her about the 
city, a t  one point molesting her wxunlly, and then returned her. During the drire, 
State lines hnd been crossed (Kansns City. Uo., to Knnsas City. Bnns.). Defendant 
was originally arrested for  molest~ltion, but wns tried for Federnl kidnapping. The 
Eighth Circuit ofinned the conviotion, hut "not without some misgivingp." 313 
F.?l a t  166. 

Bee. e.g.. United Blntm v. For. M F.2d 913 (2d Cir. 1938) in which a brink 
messenper was seized on the ninin .qt& of a villnge, pushed into a car, robbed. 
and 11ushed o u t  of the car at the outskirts of the village; this was held t o  be both 
bank robbery nnd kidnapping, within the menning of 18 U.S.C. 8 213.  See uleo 
Linilcd Statea r. Bus. " F. 211 807 (3d Cir. 1%5);',R), in which the bank ninnnger 
was forced to accompany the robb~rx  in their getnmny. 



party shall have been duly convicted. shall exist n-ithin tlie Tinited 
States, or  iiny plilce subject to tlieir jurisdiction." 

The statutes forbid Iiolding i~ pelson in lwonage or  involnntary 
servitude, arresting :I person wit11 int(1nt to s ~ l l  him into involuntury 
servitntlc, tr:~nsporting sl:ires, and otlirr :wts ill the slave trittle. Peon- 
age mems "conipulsory sen-icr. to secllrr the l)a?nme~it of a debt." 
Tlie term "involuntary servitwle" 1i:ls I)een n n ~ ~ o n - l y  tlefinetl. Holding 
11 person in involuntary seri-itl~de means "causing the servant to have, 
or  to l~ l i e l - e  he has. no way to i~roitl continurd service or  confine- 
ment. . . . not :I situnt ion wl~cw tlw sclbvant knows lie h:ls :I choice 
between continl~ed service and f~eedonr. etell if the mtlster lias lecl 
iiirn to believe tlr21t the choice mity enti~il conseqilences that are esceed- 
in& bnd.': " TT~itlar this clefinition, n (:onnectic~it f:lnlier m-110 liiretl :L 
Jfesic:in f:mily to  Work for h in~.  kept l lie111 on ~11is farm untlcr onerous 
livingv conditions. and threatened the fiimily with deportation if they 
left his fium, was not guilty of Ilolrlinp the f:lmily to invollmtnry 
scrritudch since the fanlily \r:w not pllpicnlly c.onfined to tllr f:~rm." 

3. A-idnnpping : -4 b t l w t i m  f UP ('re( nt inn? PI(  ~*poeee.-The proposed 
kidnapping statute, section 1631, together with the definitions in sec- 
tion 1639. carefully clelilrcate tile cri~lli: so as to  cscll~dc the possibility 
that the innocently niotirated transporti~tion of :lnotller ]xlrson, or 
relatively minor instalic.cs of unl:~wfiil detention, can be plmislied as 
mnxiniunl felonies. Tlie proposd  provision i s  siniil:~r to kitlna ,pilip 
statutes :~doptecl or ~ ) l ~ y o s r i l  in iiiotlrrn ,111wrica1i 1)enal cbo a 1fic:i- 
tionsls Iiidiinpping is tlefiued ns a cri~lre in\-olring the secret o r  pro- 
longed tletention or tr:~nsportwt ion of :ln?ther for cril!lil?:d pl~.rposcs. 
or  involving si t l~at io~ls  in wl~ic~li the tli~t:mietl Iwrson 1s mttwtloilall~ 
dealt with ~n such a way as to greatly e n d n ~ l ~ ~ r  1ii11i.~* 

The word .'al)dnct" is used to em h:tsize the complete control of the 
victinl involved in a kiclnappi~y. d11r victim is not nlrrclp wstriiinc~d 
L y  being ~iiovetl i1 s~~l)stnnti :~l  tlistanc~i:. or conlilied fcir s~ll~stauti:~I 
period of tinie. as i l l  tlrc tltblinition of %strain" alone (section 
1639(n)). a l t h o q h  rostrahi is inclnrletl in the clefinition of abduct. 
I lc  is restrilil~etl "with intent t 11 11rcvc~11( his lil)c~-ation'' citllrr 1)y hold- 
i n g  11linl in a pliice d e r e  lie is not likely to he found or  by euplic4t 
tlircat to his s:~fetg. Tlle culprit, liowver. nerd only intend to lioltl 
his ~ i c t i m  under such c!ircnn~st:lnces. '1'1111s. i f  the victini 11:~s 1 ~ ~ ~ 1 1  
lured into :L ( ~ i r .  I ~ n t  not yet thl-cntenetl or  sc~rc t ly  co~ifinecl. I he cri~ncl 
will nevertheless l ~ e  co~~iplete  if it can be sliown that the culprit w s  
transporting his victi~ri \\-it11 t l ~  intuit ta t l~rcaten llinl or  secretly 
confirir Ilinl, :md tlrai t lie tlirc:~t or colifinelrlcwt  as intentl(~d to :lr- 
colnplisl~ one of tlie purposes slmifietl in tlw statlltr. 

lo Clycrtt v. Unitcd Staics,  195 1J.S. 207, 2l(i (1M5), upholding thc' constitrt- 
tionnlity of stntutes forbidding peoltrlge, whic+11 is n tylw of involu~itmy serritudr. 
" Unitccl States v. Shactney ,  333 F2d 475, 486 (2cl ('ir. 19til). 
== Id. 

See S.Y. REV. PES. I A W  Sg 135.Mb135.75 ( J lcKi~~n~y l!M;i) ; >IIVII. RFX. 
('1~1f. COIIK S52?01-Y215 (I~'i11;il Drt~ft l!Wi) ; VAL. I'ICXAI, C'OIIR Rm7tfi~os I ' IN~ 
. I ~ T .  $8 153Cb153.2 (Tent. 1)raft  So. 1, 1!Hii) ; PKOPO~EI) I ) a .  C'KIJI. (:om $ 5  
4 .5 i . i . i  ( Final Draft 1Wi ) : PROPOH~:II C'Rnc. ['om nw Pa. S S  1101-1 105 (I!%?) : 
TES. PENAL CODE REV. 5% 212.1-212.5 (l%i 1)mft). Tlww revisions arca I~uaed 1111 
rlrt. 212 of thc ~ l o d r l  I'etlr~l Cwlr, sectinns 213.1L212.5 ( P.0.1J. l!Kif?). C'f. 11.1.. 
( ' ~ I h f .  COIIE OF l!kil, art. 10. ILL. It!:\'. STAT. 4 1 M  to 10-3 (l!Hi>) : IOWA C'RISI. 
('ODE Rt\.. (g  700.1-iM.2 (1)rnft of J l ~ n r  1:. 1 ! K )  ; n11d ('RIM. <'ODE OF UA. 5 2 G  
1311 (IWD), n-lticl~ tmkc I c w  snl,st:~~ttial c.h;~nges in tlrr law of Iridnnpping. 

I' See 8ection 1639(b). 



Moreover. as set fort11 in section 1631. an additional purpose is re- 
quired if the abduction is to constitute kidnapping. Thus, a relative 
~vho takes :t child from :my otlicr person haring Ittwfiil custody of the 
child, believing tlic c-liild to 1)r mistreated, and secretly conhncs the 
cliild so that the other party c.unnot repain custody, will not be liable 
to i~nprisonment for kidnapping. Sor  will a person who mistakenly 
1-estrains i~notlier upon the threat of force in order to take him to the 
police be so liable. 

The purposas specified in proposed section 1631 cover all the sitna- 
tions in  whic.11 it is beliered tlint, :I criuiinnl should be subject to high 
penalties for the abtll~ctioii of They include all the serious 
situations in \ ~ l ~ i c l i  Fedcrnl kidnapping convictions have been 
obtained. O f  course, tlie type o f  lticlnapp~~ig which originally promptcd 
I'ederal inter\-ention-secreti~~g a person in order to obtain ransom- 
l e d s  the list. But ti person mily be taken, : i d  hidden, for the purpose 
of mpe, other sesnnl abnse, or assmlt,16 or for the purpose of ter- 
rorizing the 1-ictim or those who n-ol~lcl fear for the \-ict.ini's ~ f e t y , ' ~  
or for tlie puqmse of keeping tlie victim from performing nn official 
duty : and these acts, too, constitnte kidnapping. 

Further, a person mar be tilken and held, not to secretly confine 
him, but to openly hold liini, :IS a hostnge.l9 This would constitute 
kiduapping, since i t  would involve anotl~er element of "abduction," 
that the hostage's safety is enclni~gerecl or threatened. 

Genendly, any abduction of nnother in connection with commission 
of a felony, or facilitating escape from the scene of the crime, or  from 
prison-:IS in taking n bank guard. a long distnnce in order to rob 
him, or taking a gui~rtl as prisolier-IS kidnapping.20 IIere, distinctions 

But the lwoad list of liidnnpping purposes b e ~ o n d  kidnnpping for rnnsom is 
hnsed on the nssumptir~n that  the victim suffers a subMantia1 loss of liberty 
from the culprit's nctn, riot just 11 brief restraint inlpo-sed for the purpose of 
vonimitting nuother crime. 

I t  should he emphnslzed that cverg esten~ion of hidnnpping beyond kid- 
nnppjng for ransom depends for it8 justifimtion on the strict definition 
of remove nnd confine, the nioclcration of the basic penalty here pro- 
posed, and tlie provisions of this Code restricting cumulation of punish- 
ments. In :my other cin.u~~~strinres, i t  might be dcsirnble to confine 
liidnnpping to seizure for rnnsaln. Model Pennl Code (1 212.1, Comruent nt 
18 (Tent. Draft No. 11,1969). 

" S e e  United State8 v. Barzell, 187 F.2d 878 (7th Cir.). eert ,  denied, 342 U.S. 
849 (195l),  in which n prostitate reti array fmm her boss, the defendant, who 
cnme after her, beat hQr, niid forcccl her to go brick; Eidnoi~ r. United Rtatcs, 273 
F.2d 684 (10th Cir. I % 9 ) ,  in whidi defendnnt took nn 11-year-old gLrl ncmss 
State 1ine.s nnd raped her. 

" In  Brook8 V- United States.  lD!l F.2d 336 (4th cir. 1%)53), kidnapping con- 
rictions of KKK m c m b r s  who selzed a couple, took them across the State 
line, flob~ccl them, and warned the111 to go to church. .stop li-ring together, rind 
stop making liquor werc nffirmed. 

"Rce Gooch c. United RfdeR.  W7 lJ.S. 124 (1936). concerning t h e  kidnapping 
of officers who hnd mme to arrest the defendant% 

-See United States r. I Z r i r ,  261 F.2d 807 (3d Cir. 1 W ) .  
"E.g., Wcss r. Fnited Matea, 254 F 2 d  578 (8th Cir. I%-&) (rictims forced to 

tlrirr defendant while he looked for plnce to hold up) : h i f e d  States v. Dresaler. 
112 F.2d 972 (7th Cir. 1f)10) (escnping Statc prisonrr forccvl driver to take him 
out of State) ; United Staten v. JIf0Grady. 191 F.2d 82% (7th Cir. 1W.51). ccrt. 
dcnied, .W3 1T.S. 911 (1953) (sanie) ; Sanford v. United Staterr, 169 F.% 71 (8th 
('ir. 1918) (virtim held. driven through Kansas ('ity. while being robbed) ; Reed 
v. Uttited States.  364 F.= 630 (!Mh Cir. 1988). oert. denied, 388 U.S. M8 (1967) 
(Interstate trnnsportation of owners of cnr used in escape from an armed 
robbery ) . 



concerning transport:~tion of the \ictini for a "subst:intid" distance or  
confinement of the victim in n tl:~ngerous place, or  :I place in wl~icli lie 
is not, likely to be foiind, will I)e critic:ll. If, [or ~ X : L I I ~ P ~ C ,  the d c t i ~ i i  
is required to step into an alleyway, in order to rob I~im. or  :lsked to  
step across the room in order to open his s:~fe, he cannot fairly be 
deemed to h a v ~  been "kidnnppecl." It is only substantial ~r~ovement, 
outside tlie environs i l l  which the victim is normally found, tliat will 
render the crime a .'kid~i:ipping." S in~ihr ly .  if tlie victim is restrained 
in his lion~e or  place of work while t l ~ c  culprits makc their escxpe, he 
is not ordinarily to hr considcrecl "1iitl11appc.tl." h t  if the victim is 
locked for n substantin1 period in a plnce froni whicli it is not likely 
he can be rescned in t ime-rn~ itirless v:uilt, for example-the culprits 
cxn be c l i ~ r ~ l  with kidnapping in that the victim's safety is inten- 
tionally endangered by the in1l)risnnnwnt. Tlie (*rime is also "kidnap- 
ping" if the rictirn is intentio11:dly confined in :I place in which '.lie is 
not likely to be found." This n~iglit inc*lnde the victim's own property, 
if it is :I secret pl:lce, not know1 ly- otlwrs, mt l  tlie culprits, premising 
conmission of tlie crime on t1i:it fact. either tr:\nsport tlie rictim there. 
or hold him there. 

3. 8Ayjjaclriy.-The Forceful cmim:~utleering of an :I irpl:~nc% in Aigh t 
may be seen :IS R form of "kidn:~pping." Tlie net involves p w l t  danger 
over long distances t o  the pilot and to innocent passengers. IIowewr, 
airplane hijacking does not ilivolre 1111 inte~it  t o  hold others on the 
airplane captive as murh as it does an intent to obtain transportatio!~. 
The pilot and pitwngers of n forcefully comn~andeered airplane in 
flight hnre no nltenintire but to s h y  on board, under tho actor's 
command. The offense s f  skyjacking, therefore, is h s t  chit with 
explicitly, in a statute separate froni the genrrnl kidnt~pping statute. 
-lccordingly, section 1635 would s~~ l~s t run t i a l l~~  re-en:ld existing :iir 
piracy legislntion (49 1J.S.C. 5 1472(i) ), insofar as  presenl 1?vi pro- 
scribes the use of force or  threat of force to take control of an il~rplane. 
The act of unln\r-fully tnkina contrnl of an  airplane is described in 
the skyj:icking statute by use of the term "usurps" wliich has :I lepis- 
lntire and iudici:d history with respect-to mutiny :hoard 11 vessel 
(18 U.S.C. 8 2193). Cf. section 1805 in tlie proposed Code. 

4. Feloniou.~ IT~&raint; I?,t*o?unfnry Se~w'fude.-Proposed section 
1632 (n) and (b) deals with substantin1 restraints which. whde not 
motivated by tlic criminal purposes set forth in section 1631. do en- 
dilnger the person restrained. This would include any abduction. It 

nE.g., United State8 c. Ncalg. 350 P.S. 7li ( 1 W ) .  in which defmdant com- 
pelled n private airplane pilot to trnnsport him to Floridn nnd the Snpm~ne 
Court held that the crime was kidnnpping. m r d l e s s  of whether the clt.fendnnt's 
purpow was illegnl; Rrnrden c United Stntrr .  3-2 F.21 99. 103 (5th Cir. 1963). 
in which the ilefcndnnt nltc~ruptetl. tit gunpoint, to direct a cwnmercinl nirliner 
to fly to Cuba. but wns convinced hy the airplane crew that the plnne hod to 
land first a t  i ts scheduled dest i i t ion.  El Pnso. in order to refuel. The court held 
thnt while there was snllstantial c 4 d t . n ~ ~ .  from whirh :I propr ly  instnicted 
jury could haw found the defendnut gni1t.v of t ranqort ing rl k idnnp~wl cictiln 
(18 U.8.C. g 1201) and t n ~ ~ ~ s p o r t i n g  n stolen aircraft (18 V.S.C. % 2312). it wns 
rwersible error for  the trial judge. to fnil to i n s t n ~ r t  the j 1 1 ~  thnt in order 
for the defendant to have "transymrted" the plane and passengers within the 
~ n ~ n n i n g  of the stntutes "111. must hr~ve been i r ~  actual c.ontrol or comnlrlncl of thcb 
aircraft nnd . . . the a r t s  of the crew [must not have been] of their ow11 volition 
hut done at his discretion." 



\\.onld illso inclucle any un1:iwful restmint, whether or not it amounted 
to an :~bduct.ion. where the victim is knowingly ex ,osed to risk of 
seriol~s bodily injury. when lie has he11 taken. lure&, frightened, or 
tr:ipl)etl into n tl:~ngerous situation fro111 which lie cannot readily 
ew:1pc. Exam des are given in l~:~rngrnpli 1 of this conim~ntary : :lny 
takity of a c 5 iilcl, or nlist:tkrn arrest, attempted seduction, or fra- 
ternity initiation where n risk of serious i n j u ~  is knowingly imposed 
upon the victim. Regardless of the cause of an unlawful r e s t r a i n t  
n-hetlirr lionest nlistake or pr:wtical 'oke-a person who knowingly 
restriiins another takes upon 1iinrselfI il high responsibility for the 
safet,y of the person \\-horn he has de >rived of freedom: and felony \ punisll~nent seems \varrantecl when t le restrained person is know- 
ingly kept in conditions dangerous to him. 

-inother type of criminal rrstraint-holding another to in\-oluntiry 
serritude-h:ts :L special plnco in k'ederal criminal hw.  Proposed scc- 
tions 1631 (1) (c)  and l(i:32(c) I I W  intcnded to replace tho present pro- 
risions of chapter 77 of Title 18 (%$ 1581-1588), concern~ng peonage 
m d  sl:iver_v. As  at prescnt, tho proposed section would make felonious 
any enticement. tctking or arrest of another person with intent to hold 
him in bondage." With thcsr general j~rovisions in the nevi criminal 
Code, present outdated specific, p r o r i s l o n ~ o ~ i c e r ~ ~ i n g  the f i t t~ng ?f 
~ w s c l s  for the slave tr:ide, swvice aboard slave ships, and other 111s- 
toric aspects of slave tmcling-ma)- be deleted. Similarly, present 18 
U.S.C. 5 2194 ("shanghaiing sailors"). denlin Tit11 the ancient prac- 
tice of forcing or tricking seamen to go ;tboar 5 a mercllant ressel, can 
be deleted. Tlus, too. woulcl bc n restraint with intent to hold the sailor 
to involuntary ser\~itu~le. '~ 

Subjection to involuntary servitude, it, has been held, can be accom- 
plished by "law or force that compels performance or a continuance of 
tlie serrice." '4 The proposed statute would make i t  clear that  i t  is 1111- 

In  r'nitrd Stntra r. Gaskin,  320 U.S. 527 (1!W4), the iridlctmcnt charged tlint 
the dcfendnnt nrn2stc.d nnothcr, on clnim of debt. "with intent to cnuse [the 
person nrmsted] to perform lnbor ill ~atisfnction of the debt, nnd thnt he forcillly 
nrrestetl nnd detained [the person airresterl] naninst his will and transported 
him from one plnce to nnother within Eloridn". The Supreme Court held thnt 
this stated the crinic of peonage. .\rrest with intent to hold another to lnbor is  
enough, even tho11g11 no lnbor is nc*t~i~tllg performed. 
a 'The  essentinl c4en~ent of tlw offensr [denouriwd by espress terms of the 

stntotch] is  taking n1mtu-d any person to the service of the vessel who hnd been 
proc~ired or inducecl I I ~  forre or thrcwts or by fnlwe repre.wntntions to enter such 
.sen-icr. . . ." Z7nitc.d Statcq r. I)on~ingos, 103 E'. 263 (C.C. S.D. Fla. 1911). 

%United State8 v. Shacliney, ,333 F.2d 475. 487 (2d Cir. 1964). Ekamples of 
laws which "compel prformnnce or continmnce of the service" nre statutes nink- 
ing it 11 prima f w i e  crime to fail to do work ufter one has obtained money for 
the work and stntritrs authorizing reinlllursenier~t for nny person's pny~iient of 
crmrt tines of n caonvict by requiring the conrict to work out the fine for the per- 
son pnying it. Such stntutes hnve been declared unconstitutional, under the 
thirteenth amendment. Taulor v. Gcwgia, 315 U.S. 25 ( 1 M )  ; Pollock v. Wil -  
lianm. 322 V.S. 4 (1n-1-1) ; Bailey v. Alabamo, 210 U.S. 219 (1011) ; United Btates 
v. Rel~noldw. '2.35 U.S. 1&3 (1914). 

Whnterer of social rnlue t l i ~ r e  may be. nrid of course l t  is grent, in 
~nforcing contrncts and collwtion of debts. Congress has put i t  beyond 
debate that no indebtedness wnrrnnts tlie suspension of the right to lx* 
free from com~~ulsory service. This congressional policy means thnt 
110 .state can make the quitting of work any component of n crime, o r  
mnke c m n n l  .snnctions nwiilnble for holding unwilling persona to 
Inbor. Poltocli v. IVilliams, 322 U.8.4,18 (1944). 



la\vfrll to ol,tuin another's invollintary labor by i11tiniici;ltion or dccep- 
tion, ns \veil as by force.?" 

Furtlier, tllere is no reqi?ire?~ent, in the proposed clefiriitio~i of  
restr:iint, t 1i:lt. t~ person kept 111 inrolimtsry sen-it udr be swret l y con- 
fined. The proposal recognizes, as does present law. thrtt 11 person may 
1,e kept working qtiitc opnly ,  eren though he is in a ~ontlit~ion of in- 
voluntary scrvi tu~lo .~~ I t  IS lxcause such forced labor does not neces- 
sarily involve isolation, te!~orization or danger of death to the victim 
that punislituent of the crime as a lower grade felony seems adequ:tte. 

5. C~nZa~ofrd /n~~~-isment . -TiI~l la~~ful  restraint of another ~nScw~i ,  
itbsent tlie special re~~uirements of kidnapping (proposml section 
1631) and felonious restraint (proposed section 1 6 X ) ,  is 1i1:tcle :I rnis- 
den~eanor under proposed section 1633. The line between criminal and 
noncrimini~l restraints is therefore d r a m  111 proposed section l(i39 
(a). which defines "restrain." Any remoral of a person. nnla\vf~illg 
and wit11011t consent, from his residence or plnce of brisincss \roulcl be 
criminal: bot otliertvise he must be mored a "substantial distilncc3'' 
from one pl;\ce to another or confined for a "sul)stnnti:~l period." 
\diether by physical force. intimidation r deception. 

A11 intentional and unlawful restramts on a person's freedom of 
movement 21rr therefore not co~ered by this g.enerill provision. This 
does not rilean that they may not be protectea hg other provisions of 
the proposed Critninnl Code. Many acts \vlilrh 11nl:ln-fi~lly pmtluce 
such restraints will be prohibited under pro\*isions dealing wit11 ns- 
sanlts, terrorizing, menacing, coercion, extortion, rtc. This section is 
intent,ionnlly litnitccl to those restrictions which :Ire connotd by the 
word "imprisonment," altliougll such imprisonment 1i111y involve niovc- 
rrient ns .well as confinement. On the other hm~1,  the reqiiirement of 
subst:int!:ll~ty of both niovenient and confinement is intentled to distill- 
guisli criml11:d cond~~ct, of this kincl from less serious mnduct w11ic.11 
might nevertheless be nctiond~le under ciril concepts of nnl;l\vful im- 
~risonment, such as the brief period of restraint of ;t person 1)eliwetl 
to be guilty of shoplift,ing: 

I t  will be noted that criminnl restraint may be accomplisliccl by nny 
menns, inclutling acquiescence of the victim, if he is a cliilcl less thnn 

= S e e  Jlillcr V. United Statee. 1% FFd 715 (8th Cir. 1941). renratrded with 
inatrudione on another point. 317 T.S. 1s (1942). in which a nmrriwl girl wns 
lured from Arknnsas to Texas by her --father. and tllrre held in inro11lnt~1r.v 
serritude. This was held to be Iridnnpping under the Lindlwrg Inw. 111 ncrnal v. 
United States, 241 F. 339 (5th Cir. 1917). cerf. denied, 2-15 1-.S. ti72 (1918). 11 
girl. oflrred n job. refused it  when it tamed out to  entail prostitution but was 
made nfmid to leave because of fear of jnil for illem1 in~nligmtion. and \vns 
told she could not leare until she paid back the cost of her fn r r ;  cf. the diw~ls-  
sion of the Slrczckney c.aw in section 1 of thecommentary. t-nder the proposed prcr 
vision, the clrfmdaut's threats. in Sltaekney. of deportntion if the fnnlily that 
worked for him refused to work and left his fnrm would c o n d t u t r  11 for111 of 
intimidation (the threat of criminnl action) or deception. 
3E47.. I)iwcc v. United ~5Yates. 146 F2d  8.1 (.Xh Cir. 1W). crrt. drnied. 224 

U.S. 873 (1945) (rondhouse owner held girls in peonage hy threat: made the 
d r l s  work for him "filling dntes" with men to pny an nllegcd debt) : Ucrnal v. 
U11itcd Statre,  241 F. 339 (5th Cir. 1917) : Dot-i8 v. Tinitrd Statc8, 12 F.31 "83 
(5th Cir.), rert .  denied, 271 T'.S. G% (1926) (men kept on turywntincs fllrm 
aminst  their mill. in f e u  of physical piinisllment nntl criminal prosecution : 
wllippecl when they tricd to leave) ; Gnifrd Statce v. Ancaroln, 1 F.  676 (C'.C. 
S.D. N.P. 18SO) (boys brought over from Europe for  involuntary service RR street 
m~~sfcinns)  . 



1.4 pears old or an i n c o m ~ t m t ,  and if the pnrent, guardian or p e m n  
or institution having lawful control or custody of him has not acqui- 
esced in the restmint. (See proposed section 1639(a).) 

Exception is p ro~ ided  for :L parent who takes his own child, less 
tlian 18 yeam of age. The intent of this exception is to exclude 
custody battles from the rw~cll of a statute dealing with unlawful 
imprisonment. I'ersons other than parents who stand in an quivalent 
relation to the child, for eswnple, foster parents, relatives who hare 
been in loco pnrentis. should be subject to the same exception. Whether 
conduct of this kind should be dealt with in the Federal criminal 
lrrw is discussed below in 1x1 

area related to  kidnapping 
over custody. *it present, 

under 18 U.S.C. 5 1201, 11 parent who unlnwfully takes $1 child out 
of State does not commit the Federal crime of kidnapping. How- 
ever, foster parents, gmnclptlrents, close reliitives or other lxrsons who 
hare raised a child, but, findin themselves in a custodj- dispute, re- 
move the child from the hcmc &ate in riol:ition of u court order. are 
not excepted from the reiicli of the present Federal kidnapping Ian-. 

Under the proposed kidna ping, restraint, and imprisonment sfat- 
utes, it would not be criniini~ 7 for a parent to take ( res tm~n)  s child, 
wen if his intent is only to obtain custody of him for the parent's 
benefit, so long :IS the child is not thereby endan red. Illus, taking 
a child in a dispute over custody would be exclud $ from the reach of 
these provisions. Disputes over a child's custody evince strong emo- 
tion, perhaps irn~t.ionality; they do not normally evince crlmintd 
behavior. There may be rewon, however, to retain some Federal 
criminal penalty for a pelson who takes a c ldd  from lawful custody, 
not only to enforce judicial decisions as to proper c.ustody, but because 
taking a child from lawful custody may be a form of terrorizing, 
seriously frightening, or coercing the lawful custodian. 

T h m  alternatives 1nay 110 cons~dered for dealing with custody cases 
in Federnl lam. One would be use of the Assimilative Crimes Act, 
under which rosid~nts of il Ft~tlPrnl cnclave tvoulcl be subject to State 
laws on the subject. Feder:~l district courts ordinarilv play no role 
in determining child custody or family disputes. ~ h e s e  issues are 
normally dealt with bv family courts, or other State courts. Thus, the 
matter of puliishing riolations of their custody orders criminall~ may 
npproxirnntely be left to tlw State and territor~iil courts. Escept possi- 
bly for residents of Federal cwcln\-es, Fecle~xl investigative and prose- 
cwtorial resources need not bo wpended in tllese matters primarily of 
local concern. Fetleral interst ilte investigations would be limited largely 
to cases in wliich it appears that the child is endangered (under the 
1)roposed bbfelonious restmint" p r o ~ i s i o n ) . ~ ~  

Alternatively, n broad custodial interference provision, such :IS sec- 
tion '219.4 of t l ~ c  Jioclel Penill ('ode, may be adopted for the proposed 
Federal Criminal Code. This would makc :my taking or enticement 

"We hare been informed by 11 representatire of the Justice Depnrtment that 
one of the problcmu most often f n d  under 18 U.S.C. g 1201 concerns the 
use nf Federal r w o u m  in custmly matters. A s  a matter of policr it is preferred 
that intemtntr "kidnap~~ing" investigations take j)lnce only when there i s  reason 
to heliere thnt the child is in  dnnger, perhaps bemu.w of the mental instabilit~ 
of the person wlm hns taken custocly. 



of x child or  incompetent person from the person ha-ring lawful cus- 
tody of him a Federal offense. In the case of tiuking a ch~ ld ,  however, 
it would be a defense that the child was taken because tlie actor be- 
lieved it neccssaq for  tlie child% own \\-elfrlre or  that tlie child 
himself, if over 14 years old. instigated the taking and r a s  taken with- 
out n criininnl purpose. Anyone unlawfully taking the child, inclncling 
n. parent not having 1:11rfiil custody, ~voultl be guilty. Rut a p c ~ o n  
who is not i1 parent or \\rho h:~s not bern raising the cliilcl in a pnrent,al 
rel:llionsliip, would 11c  guilt^ of n more serious offense if IH? tktkrs the 
child away %ith kno\i71dge that his concl~lct would cause serious 
a ln~ in  for  the child's safety, o r  in reckless clisrepard of a likelihood 
of causing such alarm." The offense, then, would constitute a form 
of t c~mr iz ing  the person who has been caring for the child. 

The Jlodel Penal Code type of prox-ision \volild bring the Fcclcnl 
KO\-eninlcnt into anv ( w s t d y  cases involving the crmslng of State 
1 ines, \-ihich the Federnl government wcould, at its discretion, investi- 
pats nnd prosecute. Ti s l~o r~ ld  hc ncloptcd for t l ~ e  Fccleral Cr in~in :~l  ('ode 
only i f  it is clecided t l ~ t  thr Fede~xl  g o \ - e r ~ ~ ~ ~ ~ c n t  ~110uld p l a ~  n 1)rond 
tliongh discretionary role in cmforcen~~nt of State cnstody orclers. 

Finally, a provision co111d be adopted which would leare enforce- 
ment of State custody orders t o  the State courts, but very narrowly 
define a Federal crinic when a custodial interference amounts to a 
fornu of terrorizing. Custodial interference. uncler this provision, 
weald be a crime if a person has takcn the child in a del5er:lte effort 
to intimidate o r  frighten another person. The crime wonld be a mis- 
dcmcnnor, rather thnn n felony, becanse no harm is threatened to the 
child (cf.  proposed scction 1611 (terrorizing)). Any person within 
the Feclernl interest who takrs a child with this intent will be gmilty 
of the crime, incliiding a natural parent, if he does not h:lw lawful 
custody of the c h i l ~ l . ~ ~  - r .  -4ge of ,Uatrrl*itl/.-It niar be noted thnt, uncler the proposed defi- 
nition of restraint. the "age of c o n ~ n t . ' ~  nt or  orer which a person may 
acquiesce to a substnntinl and otherwise unlawful restmcint on his 
liberty is 14. A person 11 or orer rnny freely agree to  leave home 
nnd go off with anotller without rcilderinp the other subject to kid- 
napping charges-thoi~gh, of course, if the 14-year-old is benten, r:tped 
or recklessly endangered, the nssnilmt will be guilty of the assaultive 
crime. Fourteen is the nge :lt which the conmmoi~ law presumed capacity 
to make rational decisions. The Supreme Court has recognized that 
age as a proper cut-off point for  prcs~inming consent, +th respect to 
the Federal kidnapping 

PTliough thiq diwi~ssion concerns children, the snnle mas be true of i n m -  
peterit persons. depndent upnn others. 
" P L f z t ~ r i n  v. United Stairs,  ,326 TT.S.455.46l (1946) : 

[Tlhere is no competent or substmlinl p r o d  that the [15.rrrlr-oldl 
girl wns of such nn npe or mentality ns neccssnrlly to p c l u d e  l c r  . . . 
from osercising her own free will, thereby mnking tho v-ill of the parents 
or the juvenile court nuthorities the important fnctor. . . . There is no 
I& mnrrnnt for cor~clitdlng tlint such an n p  is ip8n fucto proof d mcn- 
tnl Incnpnri& in view of the general rule thnt iricnpncib is to be p r e  
sirmed only where a child I s  under the age of fourteen. 9 Wigmore on 
midence 2514 (3d Ed.). 

In Chattoin, the Supreme Court held thnt, though the defendant married 
aminst her pnrents' wishes nnd nppamtlg hnd n rnentnl age of 7, she wns, at 
15, presumptively old enough to consrnt to the marringe: she was not held against 
IieT will, and therefore. mas uot "kidnapped." 



8. Grading.-,is noted above, the Supreme Court has deleted the 
capital ~ m ~ ~ i s l i n ~ c n t  provision from 18 U.S.C. $ 1201 because it 
could only be imposed by ii jury, thus making the assertion of the con- 
stitutional right to n jury trial :\ potentially costly one.3n r n t i l  that 
decision the policy of the statute was to make death available to tho 
jury as a possible punishment only '&if the kidnapped person has not 
been liben~ted unharmed." Otherwise the available punishment mas, 
and mntinues to be, any tern1 of years or life. 

The bank robbery-kidnapping prorisions in 18 1-.S.C. $2113(e) 
are more severe. The death penalty provision, defective for the same 
reason as that in the kidnapping staitute, was available for any forcing 
of a person to accompany the robber vithout that person's consent, 
whether or not he w:ls releasecl unharnled. JIoreorer, while a life sen- 
tence is still :~vailable, n conviction of such a forceful taking requires 

'"Y sition of a prison sentence of at least 10 years. The reason for 
suc I penalties mity be the fact that both this kind of kidnapping dur- 
ing a bnnk robbery afid the killing of someone during a bank robbery 
:Ire lumped together in one subsection and hare the same penalties. 

Thi le  it is not intended to go into the general questions of capital 
l)unishment ~tnd mandatory minima a t  this time, a tentative sentencing 
scheme is proposed for the kidnapping pro~isions of proposed section 
1631. The highest penalty would be arailnble in the case wliere the 
victim has not been voluntmily released alive and in a safe lace. I t  
would :~pply whether or not the kidnapper caused the cleat !' 1 of tho 
victim. The renson for resting the distinction on the victim's being 
dive, nither than unharmed, as iu present law, is to  void giving am 
incentive to :I kidnapper \vho may know the Ian. to kill his victim if 
any hnrm, even minor, shall bofall him. The highest penalty would 
otherwise still be nvailiible; itnd the kidnapper would be running the 
risk of identificntinn by his living I f  the harm which came to 
the victim \ms caused by an independent criminal act, such as assault, 

" Unitcd R t a t ~ a  v. Jackem,  XKl U.S. 570 (I=). I n  any event. imposition of 
the death penalty in kidnapping cases was rare. Last year, there mere 39 convic 
tions under 18 1T.S.C. 5 1L21. No death penalties were imposed. Sine  sentences 
of life imprisoment were inipcmed. fire of them resulting from one case (a 
case in Kansas City inrolring repented rapes of the rictim). 

In Robinsort v. States, 321 P.S. 2K2 (1945). the kidnnp victim was hit 
on the hend. and his wounds were not yet healed when he was liberated. But the 
injum was completely healed by the time of trial. Imposition of the death penalty 
was upheld, the Supreme Court stating that the language of 18 C.S.C. g 1201 means 
that the kidnapped person shall not be snffering f rom injuries when liberated. 
nntl that  n permanent injury is not nece-wry in terms of the statute. In  n dis- 
senting npinion. Mr. Justice Rutledge stated : "Is the  death pena lb  to  be imposed 
for the identicla1 cut o r  nbmsion, whether minor o r  serious, inflicted during the 
act of tnking the victim. merely becnuse in one m..e the kidnnpper releases or 
nbandonn him quickly. perhaps because forced to do so, but forbidden in another 
because he holds the rictim until the injum heals? Is reward thus to  be given for 
prnlonging the ngony . . . ? Once injury has taken place, the inducement held 
out by t'he statute n m s n d l y  h either to  hold the victim until cure is effected or  
to do awny with him so tha t  evidence. both of the injnr;r and of the kidnapping 
is destroyed." 314 T1.S. nt 288. 289. &'eo a h  PESAL CODE g 2121. Comment 
a t  I S 3 0  (Tent. Drnft No. ll. 1980) ; United Stufes r. Jackmn. 390 U.S. 570 (1968). 
for critirlbm of grading kidnapping on the basis of whether the victim i s  hnrmed. 



mpe, or robbery, the perpetrator woulcl be sultjcct to p n t e r  p~misli- 
melit as a mult~plc otfcnder." 

S o  good re:lson appears for continuing t\ inilnclntory mininium sen- 
tence for :I kic11i;lpping somelion- connected \\-it11 n bank robbery and 
not for other kinds of kidnapping. In line with tli? arguments in favor 
of decreasing the number of, a eliminating, Iegislnt~vely bed mini- 
mum sentences in the Federal .TStelil ( w e  1'1.climinnry Sentencillg 
Memomiidum), it h:~s been cleletecl here. It m:ly be notecl, however, 
that the bank robber-kidnapper would be subject to p~~iiishnient as a 
rnulti 1c oflender. 

TJn $ er proposctl section 1632, a restraint of it person with intent to 
llolcl him for i n v o l u ~ i t : ~ r ~  servitude, but not :~niori~iting to kidnxvpinp, 
\~oulcl bo u ( ' l i l s  (! t'rlony. The masinilii~~ p e ~ ~ i ~ l t y  for colnmissmi of 
this crime woulcl, therefore, he slightly lcss tli;~n the levcl ils is fixed 
under the pl*esci~t I)ronuge statutes, 7 gc1srs' in1l>risoiune1ltF Any 
restraint of :L person under circulllstances exposing the person to risk 
of serious bocldy injurj- would :ilso constitiitc a clilss (' felony: this 
would be ani\logoi~s to the ~nidemeanor of reckless endanqeeernient, 
raised to n felony becituse the ~ i c t i m  is knowingl~ rvstnined and en- 
d a n ~ r e d . ~ '  Other unli~wful re.5tixints are grtltlecl :IS 1nisdenleanol-s in 
the proposed statlitas. 

9. Jzu.i.dction: I1 isy o.rition o Presed K 2 m p  )in9 Statwtm.-Pri- / niary Fedwill jurisdiction in kidaapping ci lm is ~ x d .  uncler present 
18 U.S.C. 1301, on t i.:~nsportation of p e ~ ~ ~ i i s   cross State lines ("in in- 
terstate 01. fo~.cign cw~imerce"). Federiil entry into kidnapping investi- 
gations del)elids on tllc presumption, in the 1)~'twnt ~ t i ~ t l ~ t c ,  that :I p r -  
soil who hi\s not lmw released for 24 Iiours I I W  Iwcn trnnsl~orted in in- 
terstate 01- foreign commerce. This key ju~.istliction:d basis is re- 
tained; 36 the presl~mptioii is transformed into a11 explicit authoriza- 
tion for judiciid in\.estifi.,ition of :~bcluctions. 

=This  woilld r ~ s o l r e  n proltle~n which hns existed 11nc1c.r the p r w n t  bank r o b  
bery statutr. IS 1-.KC. 5 3113(e). I t  k n  held thnt kidnapping while e s w y  
iug from b:unk robbery, o r  attempting to free onesrlf from : ~ r r r s t  or confinement 
for bank robbery, is not an aggravation of the robltc~~-. but n sepante  c r h l ~ .  
rni ted  Stotcr v. Pnrkw.  F.21 Mi2 (7th Cir. l!HX)). nut them is a n  iwue 
whether the kidnnplling is  :I separate rrilne when ~terfonued to rffwhiate the 
robbew. 111 C'lnrk v. 1.rtitcd Statrs,  2S1 F.31 230 010th Cir. If%*), it was held 
that kidnapping Is  n sep:~rate rrime from thr  hnnk rohltc.ry, for whirh n separate 
(and greater) sentencVt~ ulny ttr irnpos~l. Vnited Stcrlcx v. Drakc, 2 3 )  F2tl 216, 211 ' 
(7th Cir. 1057) ) is to tllc' contrary. holding t l ~ t  thc~ Imnk robber>- statute .'creatrs 
n single offrnsc? with wriouu degrees of nggraration [~cw~t i t t i~ lg  srntences of in- 
creased .severity." 

For a dettlilccl t l i s c ~ ~ ~ i o n  of the mtionnlc for tllv grt~tling schrme envisioned, 
xce MODEL PENAL ('ow # 32.1.  Comment a t  1-20 ('I'cwt. Draft Xo. 11. 1960). 

See Study Draft srvtion 3201. 
=See prn~nsed sections 1611-1610 (aswults, life cwdangering behavior nnd 

t h p t s ) .  
Crossing of State  lines is 11 jurisdir2iollal Imsis for Fwlcml prosecution; it  

is not nn elen~twt o f  the crime thnt thr  culprit kno \n  he i s  c r m n g  State 
lines, ns long a s  he volitionall.\- does .w. Uriitcd Slotw v. Po~rr l l .  M F. Snpp 160 
(ED. Tenn. 19.38). "It W:IS enough to show offirmnti\vly that he knon-inply set in 
motion the i~lterstntca trip: thnt he i~ttentionnlly w.nt t o  thr* plnre of his own 
selection; 11nd that in doing so, he crcwwd the Stittr lirw with the hidnalqwcl 
rictim in his cl~stody.'' Eidnon r. Sittited Statcs, 2779 F.2d Uul. (i%7 ( 10th Pir. 1 x 9 ) .  



Federd jurisdiction over kidnnppings committed in the course of 
robbing a bank, or escaping from the robbery, will dtlso be retained 
(sec 18 17.S.C. # gll:i(e) ). Hut there seems no reason to limit Federal 
1;idnapping jurisdiction only to escapes fron-~ comn~ission of bank rob- 
beries or from imprisonment for bank robbery. Jurisdiction should be 
ex*encled to kidnappings occurring while the perpetrators are escap- 
ing from any Fecleral penal institution. or from commissioli of m y  
Fde1-d crime. 

18 1T.S.C. 5 120.2 makes unlaivful the knowing possesion, receipt or 
disposition of ransom money. This deals with accessories to the kid- 
mlpping-persons who hare played no role in the colllIUission of the 
kidnapping, but help in collecting, handling or disposing of the pro- 
ceeds of the crime. General stittuts, dealing with the various roles 
:~ccessories can play after a crirnc is coimnitted, and setting penalties 
iu accordance with the grade of the principal crime, are provided in 
proposed sections 1303 and 13M.aG 

Similarl~,  18 1-S.C. § 1201 (c),  setting the penalty for a conspiracy 
to commit kidnapping at. the same level as hdnapping itself, will be 
~~eplacecl by the general conspir:~cy and attempt. provis~ons of the pro- 
posed <'ode. There is no reason to treat a conspiracy to  kidnap dif- 
fwently from a conspiracy to  commit murder, or any other major 
crime. Nor is there reason to deal with a conspiracy to kidnap, but 
not an attempt to kidnap. 

Because many present. Federal asmultive-type crimes are defined 
in terms of ..nssnulting, resisting . . . imped~ng, intimidating, or 
interfering" with others there is, in fact, an extensive Federal juris- 
diction over acts of kidnapping or unlawful imprisonment. But pen- 
alties are unduly limited without regard to  the nat.ure of the crime. 
For example, n Federal ilgent who, while investigating a case, is kid- 
napped and held until the person he is after can effect an  escape, has 
been "resicded" or "impeded" lu~der 18 U.S.C. § 111. But, if he has 
been abducted and held without trhe use of a deadly weapon, the 
penalty for this k idnappi~g is n maximum of 3 years' imprisonment 
(unless State lines have been crossed, in which case 18 U.3.C. 5 1201 
applies). Siinilurly. there is a present Federal jurisdiction when 
foreign officials (1s C.S.C. 8 112), racketeers (18 U.S.C. $ l g S ) ,  
witnesses in Federal cases (18 1T.S.C. $8 1501-1510), or motor vehicle 
operators (18 U.S.C. 38) are kidnapped or imprisoned regardless of 
whether State lines are crossed, but penalties are limited in accordance 
with the applicable "assault" statute, and without regard to the 

an In the major reported case involving (lispmition 02 ransom money. Laaka v. 
United Statex, S 2  F.2d 672 (10th Cir.), pert. denied. 298 U.S. fiS9 (1936), the 
defendant, an attorney, after the ransom hnd been collected and the kidnap 
rictim returned. advised the kidnappers on how to hide nnd dispose of the 
ransom money, taking much of it  for himseIf as  a fee. The statute concerning 
receipt of ransom money had uot been enacted a t  the time of defendant's acts; 
the defendant was convicted as  a ccmspirntor in the kidnapping itqelf, the court 
holding that the disposal of ransom money, chnnging i t  to unmarked bills, was 
part of the substantive crilrie. Cf. p r w n t  18 V.S.C. $ 3 ,  ddning  an a m r y -  
after-th+fnct a s  one who "receives, i-eLieves, comforts or assists the offender in 
order to hinder or prerent his apprehension. . . ."; see a180 X o o u  PESAL Corm 
B 242.3 (IIindering Apprehension or Prosecution) and $ 242.4 (hiding Consum- 
mation of the Crime) (P.O.D. 1962). 



1i:iture of the l;idnap)>inp or  ii-nprisonmciit. It. would be best simply to 
make Federal jurisdiction over kidnappings :uld unlawful in1 xison- 
inents, as d e h e d  by the proposed prorisions, coex*ensire wit 1 Fed- 
eral jurisdiction orer  critnes of physical assault. 

I 
A kiclnnppinp of tlir l'reside~~t is, at prcsent. punisliablc by death 

or  life i~nprisoninent 5 f  cleat11 results" to the President. Similarly, 
the inaxim~un penalty (life imprisonment) under the new civil riglits 
statute (18 lT.S.C., fi 245) may be in~posctl if a person is fo~wfu l lg  
"intrrfered with" in order l o  prercnt h i n ~  From exercising certain 
specified civil rights, : I I ~  "dent11 r e s ~ ~ l t s  f I - O I I ~  the "interfereiw." In  
both of tliese cases, tho mnsimuni penillties can be imposed 0111~- on 
proof of death of tlic victim. Jf tlie jurisdictional bases of tliese stntutes 
tire separated and the substance of the crime tlefined under the proposed 
provisions, kiclnapping \\-oulcl be punished :IS $1 Class -1  felon^ ~f the 
victim is not \-olunti~rily rele:tsecl alive : proof that the l;idiii~ppinp 
victim's death res11lt14 from tllc kiclnappi~ip \I-oulcl not be required. 

Rec.au.se of the n:~tr~ir! of the crime of kidn:~~>pi~ig-tl~e terrorizntion 
of tliose close to thc victim as well :IS the v~ct im himself-it \voulcl 
he wise to extend Fetler:ll jurisdiction over cri~nes in this are:l to c:ws 
in which the victim is ;I cliild, spouse, or  otlirr close family melnl)er of 
the President o r  other high Federal o6ciills. 

Finally, one speciid jurisdictional fact lnust be noted. I-nder the 
thirteenth amendment to the Constitution, Federal jurisdiction exists 
over all crimes of involiintar~ sen-itudc niiy\vhere in the United States 
nnd any place subject to the jurisdiction of the T'nited Statesss This 
complete jurisdiction will In? stated in a sep:~rate clause of tlic jnrisclic- 
t iond provisions for  t lie proposed chspter. 

" Glyatt  v. Unitcd t3tote8.197 U.S. 2437 (1%)). 
1 



COMMENT 
on 

R M E ,  INVOLUNTARY SODOMY, SEXUAL ABUSE, AND 
RELATED OFFENSES: SECTIONS 16-11-1650 

(Stein; November 20, 1968) 

1. Backgtvwnd: P t ~ ~ e u t  Folerd  Law.-TIIP existing Federal rape 
provision. 18 1J.S.C. 2031, is grossly obsolete and ~ndiscrinlinate. 
Cantraq to the Inw of riwst Stcltes, the clentll penalty is a\-idable for 
nlpe. .'Rape" is not deherl  in t lie Federal stntute and n-onld probably 
IH? given the common law scope including sl~cll acts as having inter- 
course n-it11 a child under l o  01. with a n-orn:rn \ ~ h o  has been drugged 
or intoxicated without her knowledge, or intercourse with n ~nentnl 
incompetent, an unconscio~~s or i l  \vom:ul otherwise unable to 
resist sexual ndv:rnces. The1.e is m) legislative distinction between rio- 
lent ra\ isliment by str:ungers :d lcss brutal scllemes to take advantage 
of an initially consensual rr.Ii\tionship, as for ex:lmple, between adults 
\vho may have been dating. 0 1 1  the other h:uicl, if Federal rape does 
not encompass such acts of  ionc consensual intercourse. these serious 
offenses n-ill o unpunished in :Ireas of exclusive Federal jurisdiction. 
r 3 I lie pmposec f provision disl inguislies these forn~s  of rape, diiferentiat- 
ing the penalties for each. 

Title 18 of the United Stlites Code also contitins a "statutory rape" 
prorision. 18 U.S.C. $2032 provides that one who Licarnally blows 
any female, not his mfe,  who hils not attained the age of 16 years, 
shidl, for a first ofl'ense, be imprisoned not more than 15 years, -md 
for 21 subsequent offense, be imprisoned not more than 30 y ~ ~ r s . "  These 
high penalties :we availabl~ wi t l~out regard to whether the offense 
was committed ns >art of n teenage lore :rlhir, or, indeed, whether b a promiscuous girl ad s~lucecl the boy. The proposed provision ex- 
cludes such situations from criminal punishment. 

Except for ;I curious provision concerning seduction of passengers by 
iuly crewmember of n ship (18 U.S.C. 8 2198), :tnd legislrttion dealing 
with prostitution (which is de:llt with 111 a sejmlxt~ re ~ o r t ) ,  there am 
no  other statutes in Title 18 dealing with sexual con A uct other than 
rape as Fecterill crimes. Prior to the 1948 revision of Title 18, Federal 
legislation proscr iM adultery and fornication. The Supreme Court 
noted that : 

Legislative history sho\vs an increasing purpose by Con- 
g p . ~  to cover Ripe and all related offenses fully with penal 
legislation. . . . It has covcwxl the field with imiform Federal 
legislation affecting areas within the jurisdiction of Congress. 

Williams r. United States. 327 U.S. 711.723-724 ( lMB) ,  holding that the crime 
of "statutory rape." since it has bee11 defined in the Federal Code, cannot be re- 
defined and en1nrgt.d in amortlnrlw with 8 State definition of .the crime; the 
Assimilated Grimes Act, 18 U.S.C. 8 13, did not npply to rape nnd related crimes. 



111 t l i r l  1!)1X revision, ho\vevel; the c.rimes of fc~v~iwt ion  :11111 :1(11111e1~y 
were deletrd from llie Criaiinal Code. The Aclvisorj ( ' on~n~ i t tw  on 
the revisio~l suggestc~tl that. t1le.s minur tes  c.1.inies were  rot properly 
:I sul)jc.ct o f  Fedcr:~l Inw. Indercl. c r i~ni~ia l  pro\-ision s11c.11 :IS tlirst: w r e  
11cing tlroplml fro111 ninny State codes. These ~)lnviGons \ v i w .  t11r1.c.- 
font, %~niI tetl u~itl re~~enletl1xc;lus-e 1or:il laws np1)ly.'' " 

?'od:\y, cscrpt for  rape and "statutory r:ipr3.'' I-riminill liilbility for 
ws1i:11 misconduct of pe~sons on Ftrlelxl enrl:tvc.s clelmitls on St:~te 
lnws, which vary widely.3 Major cri~nes. w ~ t h  :IS forcible sotlo~ny. nre 
:~ssiniilatetl from State ha, :\s are more minor sesl~al  mir;clee~lls.~ 1m:ll 
1:iw is applicable with respect to consensui~l l~o~iiosexui~lity :IS it is with 
respect to :dultery or sesual intercouise Ixt .~\ .~cn run~n:~rricd persons. 
Given the frequency imd necessity of travel I,? Federal pc~sonnel and 
o t l l t ~ ~  fro111 one Fecleri~l enclave to another, in :I different part of the 
country, it n~ igh t  be well to formulate once nlore it complete set of 
statutes on sex crimes, rntlier than subject persons to \.cry ditfcrcnt 
criniinal lx\vs ;IS they enter nerr Federal enclaves. 3Ioreoiw. the pres- 
ent t1e;irtli of Federal statutes in the area lends to in:~dcq~~il te  covcwpe 
of such crimes as they are committed in areas of exclusive Fctlcral 
juristliction--on :I s h ~ p  at  sea. for e sa~np le .~  I n  such c:tscs. srsual 
:~ t t :~cks  not :~mtmlt ing to r:q)e may be cleult ~vitli ns :lss:lults. 1311t intcr- 
C O I I I ~  or  per\-erse ncts accomplished by t11rr:lt w~rr i in t  greater pen- 
:~lties th:m :I general assault or  t11re;lt s tat l~tc c:ln provitlc. Furtllcr, 
for  treatment and st:itistical purposes, sesaillly mot~wtccl cnrountrrs 
sho111d bc clistin lished from other : ~ s s d t s .  

fI'I~e l ~ r o l ~ o ~ e f  pro\-isions therefore cont:~ in statutes proswiI)inp 
scs~~: l l  nss:~ults I I ~ O I I  :I person irithout his co~lsent. Perverted :icts of 
intrrcoursc :~ccomplisl~ed by force are treated as seriously :IS r:\l)r: in- 
sofnr :IS tlic Federn1 Crimiml Code proscribes rape it s l ~ o ~ ~ l t l  :IS \vrll 
~woscribe, eqnally brutal acts of sodomy. Similarly, unn:tl~~rnl :wts of 
~ntercollrse :~cco~nplislled without the consent of the v ic t i~~i ,  wllere 

11. Rep. No. 304. *Wth Cong.. 2d Ss9. A-213 (1MS). In for~r~a t io~r  on t11v rirws 
of the ~ \d \~ isnry  Comnlittcr to  tlrv Chief Reviser was ohtninetl fro111 1)r. ('lr:~rles 
.I. %inn, I:IW reviriorr cnr~n.wl fnr the House Couumittrc on thc .TuiIic.iary. 
' "I'ndrr existing Amcrican lejdslation. masimum ~~unishmrnt  for illirit inter- 

cour.se nrnges up to three years for fornic~tion, five years for ndulterg, end 
t~vcnty-fivr years (e.g., in  Iowa) for some quasi-incests. . . ." .\IOIIEI. I'EsAI. COIIE 
5 '207.1, Co~runcut a t  216 (Tent. Draft So. 4,1!&5). The 1)istrict of Colwnhi:~ itwlf 
hlis nn ill-drfined. hnrsh. and nntiqanted scheme of legislation in this t~rc*:i (wr  
not(. 5, in f ra ) .  Most other nations do not hare such cxtensire rrimirl:~l regulntion 
of sesual coudoct. 8er JIODET. PESAL CODE P :!7.1. Colnnleut nt 2 W & i  (Tent. 
Dnift So. 4, 19.5.5). 

'Sec United Stntee r. Gill, 204 F2d 540 (7th Cir.) cerf. dcnicd 3.10 I'.S. 5'13 
(1!).53), a prnsecution based on a State sodomy law. nrld I'nilrd Stotca v. 1 ) n l . i ~ .  
148 12. S I I P ~ .  478 (rLC. XI). 1Wi).  a prosrcution 11ast.d on :I State i~~rc.zt lnw. 

'The District of C~lumbia  does have a complete s ~ t  of (.riminn1 legis lr~t io~~ on 
sesunl n~isconcltrct. which is  itself in dire need of reform. By its stnh~tes. mlr. 
inclr~ding "stntvtory wpe"of a girl under 16. may be punished 11s 111) to 30 years* 
iml~rison~nmt or. if tfir jury so decides. by the deitth penalty. I).( ' .  ('ODE -1s~. 
(I 22-2401 (l!WiT). Sotlomy is  puni~ l~able  by up  to 1 0  yenr..;' i n ~ l ~ r i s o n ~ ~ ~ c ~ r r t ;  1111 tn 
20 years if the act is wit11 it person under 1 G  (c.sction E13.-i:!). The stntutc. t r ~ n k ~ s  
no tlis&inction hetween mrzsensual and forceful sndom~. I.:nticwneut of rhilclre~r 
( ~ ~ u d c r  16) into "indecent acts" is punislrnble by 1111 lo 5 years' inrl~risorl~ncnt: 
c u ~ ~ n ~ r ~ i s u i n ~ ~  of or a n  nttrmpt to commit such acts is p~~nishab le  by 1111 to 10 ytaars' 
i n ~ ~ ~ r i ~ m n ~ e r r t  (section 22-7.3E). The Distrirt of Columbia Cc~lc. :~lso rontnins 
nntiqu:~tccl sccluction (section ~2-3001-11p to 3 yenrs' i~npr iwnmc~~r t  for inter- 
courrrc. wit11 n girl under 21) and adultterg (section ?24)1-l)1111isl111111~> 1)s 1111- 

prisonnrent up to 1 yeor) statutes. 



869 
violence is :ibsent, are trr:~ted equivalently to nonviolent rapes. I n  order 
to corer this area of crime completel~ for  Federal enclaves. we nddi- 
tionally propose to p r o s c r i l ~  nonconsensunl sesu:il :icts which do  not 
involve inte!+course. I'rivate col~scnsunl interconrse or  homosesunlity, 
Iiowevrr, would not br Feden11 oririies. 
3. Fowible Rape : I )  ~ u g n  : /?I t~rca~i.rs.e wit11 Oh ildren.-Proposed 

section 16-41 (1)  ( a )  sulstantially restutes existing Fec l~ml  law on rape. 
"[Tlhe federal crinw of rape carries with it the requ~rement of proof 
of the use of force by tlie offender and of :in absence of coilsent by the 
victim." The use of force ilic.lutles threats to cause death or  serious 
bodily harm to the or  to n n ~ t h e r . ~  Proposed section 1641 (1) (b) 
espliritly iiicl~~cles in the category of '.forceful3 mpe intercourse ob- 
tn~ned thro~lgh tlie clrug$ny of :ill unwitting victim. This  crime is re- 
tained bec;inse of potcntl:~l physic~il clanger as well a s  the gross bodily 
violation of the victim. 

I n  section l C i l ( 1 )  (c) n-e propose to include explicitly in the defini- 
tion of rape :lny sexutil interco~~rse. whether or  not force is used, with 
:I cliilcl l c s  t11:1n 10 y w r s  of ngr. The potential plij-sical and q c h i c  
injury wlii~.l~ ;in act of sexual il~tcrrourse.ln;iy cruse to a pre l~abcsce~~t  
child is great. Jloreuvrr, the act of rngaglng 111 sexual relations with a 
young child is indicative of :l mcntxl aberration known as pedophilia 
wliicli 111:1y necesGtute prolonged i~ic;~rcertition.~ Thus. anyone so wb- 
jetting :i cliiltl slioultl he made s~lsceptible to a lengthy term of impris- 
onment. H o w r e r ,  clioosiny the proper age brlo~v wl~icli we rimy con- 
demn nonforceful intercnnm with i i  child .as a major crime is difficult: 
there is no agreement on such ;in ape, even in current lan- refor111 pro- 
1)osals in  tlw Statcs.Io We here propose to set the crucial age at  10 years, 

' Ifillin1118 v. l~i t i t rd  Stntrx, 3Lt 1T.S. i l l ,  71; (1W). -111 npprored definition 
of the crime to n jury is thnt "rape is the carnnl knowledge of o aoinnn forcibly 
and withoot her consent." Chitcd Sttttca v. Uoraholl. '30 F.2d CE, 95~1.2 ('irh 
Cif. 1959). 

' "Whatever it may hi~ve hwn in other times, it  is genernlly settled now that 
consent is not shmvn when the evidrnce disclosrs resistnnw is  overcome by 
threats which p ~ ~ t  the woman in fenr of dent11 or grave bodily harm. or hy theye 
wn~bined with some d e n *  of physiwl force." Elring c. Cnitcd Sfatea, 135 F.2d 
033. ti35 (11.C:. Cir. 1942). wrt .  rforierl. 818 U.S. 771; ( 1 M ) .  

" In Htrgkcn V. U ~ ~ i t c d  Rfotea, .mi F.2d Bi (D.C. Cir. l m ) ,  n conviction for 
r:lpe wns ntf i r~~led where th r  victim offrred no resistance to the attack, bernusr 
of a threat to kill her tlr~ughter, slwping in the same room. 
' Kcr J1ol)sr. PESU Cons % 207.4, Co~~lrnent nt 2 7 W 3  (Tent. Drnft So. 1. lS5). 

Hut ~wdophilin is not nec-es.wrily acconlpnnied by ps.rchosis. See. Snider v. Sn~uth.  
lS7 F. Snpp. ?!)!a (E.D. \*a. 1 W ) ,  cowerning the rape of 11 %year-old. 

The l ~ t i t i o n e r  wns not mcl is not psychotic . . . [Tlhnt  he hns a 
strong l~r~tisocial ~ ~ m o ~ ~ a l i t y  rind is  blunted ~nornlly and ethicnlly 
affords no legal defense for his ntrocious crime. 

f i r  a f:isrinnting fictior~nl rendition of the thought< and a r t s  of a pcdophiliac. 
8c.r thr  norcl Lolifa by Vlncliulir Snhokov, conc~rning the character "IIumbert 
IIl~mbcrt." 

"The rrucinl ngr is  s r t  a t  11 In Sew York. S.T. REV. PES. TAW \' 130.35 
OIc-Kinney l!Mii). Glercw is also 11roposed ill Connecticut and Michigan. I%+ 
rsosn, Coss. PES. CODE S 75 (\Test 1W9) ; MICH. Rm. Cons f '2310 (Finn1 Dmft  
l!Xii). Colonitlo proposes to set the njie at E, a s  does Drlnwnre. PRELI~I. REV. OF 
h r . .  CKIM. LA\VS 5 4&10--1 (Resei1rc-11 Pub. So. BS, 1964) ; P ~ o m s m  DEL. C u m .  
('ODE B 4% (Icinsl Draft l!)67). Californin proposes that  14 1x3 the age, nntl Penw 
wlranin hns proposed 15. CALIFOR~IA PGTAL CODE REVISIOS P m x ~ m  f 1601 
(Trnt. Drnft So. 1. l % i i )  : PRo~ostit~ CHIN. CODE FOR PA. 6 I%:! (1967). Texns 
d m  not propose to set n distinction 11s to age with wspect to  rape. %AS PESAL 
('ODE R m s r o s  PROJEC~ 8 %  10+101 (October Report 1067). The Model Penal Code 
sets the age a t  10. Mooer. I'ESAL CODE jl 223.1 (P.O.D. 1962). 
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as it wns in the comnion 1nw. bectii~se '&despite the indication that 
twelve is the com~no~iest n p  for the onset of puberty. it seems \vise to 
go ~vell outside tho average or modal iige. ant1 it is known that sigiifi- 
cant nimbels of girls entclr the period of sesriril an-alrening ns early iis 
the tent11 year." " hIoreovcr. the age at which puberty is attained is 
steadily declining in our societ1.l2 Intercourse \\-it11 girls over the age 
of 10 \\-ill be criminally punishable, but not rit the nlasinmm levels 
set for mpe. Intercourse with a girl under 16 by :In adult, and inter- 
course with a girl unaware of the sesi~al nature of the :wt will consti- 
tute Class C felonies under proposed sections 1045 and 1642(b) respec- 
tively. 

Rape is graded as s Class .\ felony l 3  if the crime has its most feared 
effects-that is, if the victim suffers serious physical injury or is :it- 
tacked by n ~tranger. '~ Physical aw'111lts by x co~ilpilnion \vllich do not 
result in serious 111jm-y are graded as Class n felonies. Further, any 
person who forces u child t o  succumb to liim should be susceptible to 
maximum punishment, and such lwllarior is p d e d  :is a Class -4 
felony. 

3. SexuuZ Impo&bn. Upon a A'oncun~enting Female.-Acts of sexlinl 
intercourse with nonconsenting females \vitlloi~t the use of force. are 
dealt \\-it11 in proposed section 1642. This inclitdes having intercourse 
with a mental i~icompetent, incapnble of giving her consent, or by 
deceiving :t wornnn into thinking the act is nonseniinl or one of marit:d 
relations. Obtaining intercourse by n threat, other than one of rio- 
len-a threat of e~posuro of reputation. for exam l e i s  also in- 
cluded if the threat is one which \\-oulcl "render n fenva I' e of reasonable 
firmness incizpable of resisting." So  is interconrse with an unconscio~~s 
roman, or n, woninn otherwise una\\.itre that the sexual act is being 
committed upon her. 

Though v e  find no reported case of rape under any of ttlie above cir- 
cumstances in the Fedenl law, such acts hnve been considered rape 
when they arise in State jnrisclictio~iu.'~ I f  surh acts occur on Federal 
enclares within States where such conduct constitutes a cri~ne, they will 

U M o ~ ~  PEXAL CODE $ 207.4. Comment a t  2-72 (Tent Draft So. 1. 193). Hlct 
see Comment, 39 SOTHE DAME LAW. 3 l k N  8 ( l a ) ,  suggesting thnt (I -ml~jectivr 
test regnrtliug the child's capnr.lty to give* consent would be Iwtter than 1111 

orbitrnry selection of a prepubescent age. which is nclressarily either too high 
or too low. The propowl rejects n subjectire test .however, bwanse it seems most 
unwise to base liabili* for  a crime punishable by rnnxi~i~um pennltiea on nee!!+ 
.wrily uncwtniu evaluntion of t h ~  rictim's mental p it lit ride. 
'' "[All1 the studies show that  ~iiany girls now are relkching .ses~~ril maturity r ~ t  

nge 11 and niauy boys nt 12, where the arernge used to be a ycnr or two later." 
Statement of Dr. William T. Lewlt. professor of psych ia t r~  nnd pediatrics. quoted 
in S.T. Times, Oct. 7. 1968, a t  49, coL 4. 

"The grading distinction hem proposed Is n combination of those* pmpo.wl in 
Galifornin nncl the Model Penal Code. Scsr CALIFORS~.I PESAL ('OIBF. R E V I ~ ~ O S  
PROJECT s f  1600-1610 (Tent. Draft So. 1, 1Mi) ; >IoDE~, PESAI. ('ODE g "3.1 
(P-O.D. 1962). 

"See MODEL PESAI. CODE !j 207.4. Comment a t  2-18 .(Tent. Draft Xo. I 19ii) : 
"The coniniunity's sense of insecurity (and c.onseqnently the dmnncl for retribw 
t i re  justice) is  especially sharp in relation to the chnracter who lurks on the 
highway or nlley to assault ahntever viouinn pnses, or who comniits r a p  ~ I I  tile 
course of burglnry." 
" See the discussion of these forms of uonconsensual intercourse. considered a s  

rape, in PERKISS, CRISIISAL LAW 1194?7 (1957). 



1x punishable under tlie proposed prorision. (See section 1648(6) ) - w e  
do not propose the ~ l in s i rnu~~ i  pen:ilties for these.ncts, liowevcr. Inter- 
course obtai~ictl nndcr the circnnist:~nces proscr~hcl  by the proposed 
section is graded as a Class ( '  felony. Compared to the other felonious 
sexual conduct dealt with in the proposed provisions, such behavior 
"does not lead to a general sc3nse of i~isecurity in tlie community, as does 
tlie forceful rape, and the liiirnl done is not as p e a t ,  if outrage to the 
feelings of tlie virtini be recri~rded :is tlie essential evil against which u:e 
legislate." l6 Such c o n d ~ ~ c t  &es, however, constitute a sul~stanti:~l physl- 
c:il and psycholo@c:il abusc~ of another liulrian being. Obtaining inter- 
course by decept~on, trick, or nondeadly threat is therefore ,mdcd 
equivalent to tlie pen:ilty for* a serious asst~ult. 

4. Depinte 8extcnl /?zte~co~r7:se.-Pro1~06ed sections 1643 :~nd  1644 
define crimes of forceful imd/or  ionc consensual acts of deviate inter- 
course, :ind pro\icle penalties eql~ivdent to those for rape or  noncon- 
sensual intercouise with n woman. The danger to society of persons who 
perform such iicts and the pliysical i~ncl psychic c1:ulger to nct ims is not 
very disting~~isliable finm the cl;iii,yr p d  by rapists. The  propsecl 
sections, therefore, den1 with surh arts of socloniy. making the sun r  
distinctions of degree as, and providing cquiralcnt grading to, mpe. 

5. C o m r p t i o ~ ~  of ;Ilinor.s.-The r:~tionaltx for "stntutorg rape" laws is 
that aclolesrents. tliough t h y  nxly haw :ittainecl physical capacity to  
engage in interroursc, reniniri seriously deficient in comprehension of 
tlm swiill, psychological. eniotionnl, mlcl cven pliysicnl s~gnificance of 
sesuality: it is still realistic to regard .~litli you11pters as  ~ ~ c t l m i z e d  by 
sexual seduction." Rut it is well known that s e v ~ ~ n l  knodedge  tends to 
Iw @led rnpicllp hy youngsters in our s w i e t ~  and t h t  teemge love 
:tffai~s :uid sesual es1)erimcwtation are ccn~monplace. Indeed. sexi~nl 
curiosity is not tlie rnonopolg of one pnrty alone in such affairs: i t  is 
li:~rd to  tlcte~mine wliich of' n yollng couple is tlie ';seducer." I f  adlilt 
morality cannot prevent :~lolescent sesuality, perhaps inevitable 
~imturity can. Imprisonment of youngsters for  slich atTnirs, howe.ver, 
(.a11 do no good in ibrefor~i l i~~g"  tlic~n, or in preventing scsunl curiosity. 
Criminal pentihies for  youngstew in tllcsc matters are senseless. 

However. there remains reason to provide criminal penalties for an 
older pwson who sc&ces sonleone sipiificantly younger than him- 
self. This manifests not an equivalent sesual curiosity. but de l ihmte  
corn~pt.ion of nn imniatnre person. Here, the rationnlc for  criminal 
"statutory rilp?' statutes, s~icli ns 18 1T.S.C. 6 200.3. applies. Proposed 
section 1645 therefore provides for criminal penalties for any 
person who has sexual intercourse wit11 a minor less than 16 years 
of apt if that pl-son is nt least 5 pears older than the minor. If 
the crlme is committed by :In ndiilt over the age of 31, it is i l  Class C 
felony. Fo r  persons under 31, tlie crime is gx-ilded as a misdemeanor 
to avoid the possibility of esrnlating the crinle into one of kidnapping 
for felonious sexual purposes in cases of "al>duct~ions" involving young 
persons engajred in  consensun1 acts. 

"?~IODEL PESAL CODE 8 207.4. Comment at 249 (Tent  Draft So. 4, 1%-6). The 
qncrtd statement speciflcdly roncerns .wxunl intercourse with a mentally dc- 
flrient Inbrson. but seems :11qdim1)le as  well to the other acts of nonformtul inter- 
c o u m  diw11ssw1 here. 

" See ~ ~ O D E L  P E S ~  COIIE 5 207.4. Comment a t  251-254 (Tent. Draft No. 4.1955). 



Since the purpose of this i~ntiscvluctioii legislation is to enforce a 
social policy witli respect to the sexual mores of ~-oung persons, and 
no basic Federal interest is involved, proposed section 1648 uicludes 
a prorision which woulil render its proscriptioiis inapplicable in any 
locality wliere St:lte I R K  tolcri~tes such sexual lmh:~vior. For example, 
if State law protects youngsters from sc~lnction up to t he  age of 14, 
but not beyond, i t  ~ o u l d  be no crime under tlie ro osed section to 
reduce n 15-gear-old in a Federal cliclarr within %e &ate: seduction 
of s person 14 years old or under would st111 be a crime on that enclare, 
if tlie s l u c e r  were at least 5 years older than tlie youngster seduced. 

6. Minor Sexud Crimes.-Adoption of proposed sections 1646 and 
1647 woulcl provide legislation covering the entire field of sesui~l mis- 
conduct on Federal territory. Section 1646 proscribes sexanl intercourse 
with n person if it is imposed by nvison of the existence of the special 
relationship of one p e m n  over another-a parent. over his chlld, a 
guardian over his vard, or :I cust,oclian over a prisoner. Sexual rela- 
t~ons  in such c,ses, even though consensual, constitute a breakdown 
in social order and an abuse of legal mlonsibility. I11 the case of 
prison wards, such rel:~tionsliips would clestroy necessary discipline. 

Incestuous parent-child relationships :Ire here punislied as misde- 
meanors. Incestuous a d s  will be punished feloniously when they con- 
stitute felonious sexual :~buse, or rspe, under the proposed prorjsi~ns. '~ 
Other~ise ,  consensual adult incestuous relationships constitute a spe- 
cial s y c l ~ o l o g i ~ ~ l  problem, which sl~ould best be dealt with by breaking 
up t I' le relationship, and rendering the parties rimenable to psychi:~tric 
help, perhaps t.hrough probation. And beyond the pc~rent-child rela- 
tionshp, tlie degree of cons~nguini t y wliiclll makes n relat ionship in- 
cestuous varies and is 1)rctterned after prevailing local mores." There- 
fore, State crime. of incest not based on sexual imposition of one per- 
son over another ]nay be assimilatc!cl for application on Federal en- 
claves, but made punishable a t  no greater lerel than t . h t  of 
misdernean~r .~  

Section 1647 dads  with tho sexual fornis of criininnl ass~ult--offen- 
sire phgsic:~l contact of a sexual.n:iture imposed on another without 
consent, or imposed on a person ~ncupable of giving his consent. The 
provision arallels the proposed felonious wovisions on s ~ s u a l  mis- f l! conduct, t ie substantive diil'erem being t at the absence of sesual 
intercourse, normal or :tbnormal, or an :~ttenipt at wrli intercourse, 
reduces tlie crinie to a ~nidenieanor .~  Private ilcts of senla1 dericltion 
between consenting adults (except for defined situations where un- 
fair advantage is taken) arn not, dcdared criminal llnder these pro- 
posed provis~ons. Persons involved in such relations might be requlred 
to lei~ve a Federal am?, for security, ~zclniinlstrc~tire, or other rensons. 

=E.g.. intercourse with a c u d  (proposed section 1641(1) (c )  ). or with a youth 
unnwnre of the sexunl nnture of the act (section 16*2(b) ) or with 11 youth who 
has not get altnined the nge of 10 (section 1645). 
" Some Stntes define illicit relationship to include ~ n a m a g e  between consins, 

but some do not. One State, in fact, mnke-9 esplicit eswptions depending on the 
religion of the parties involve& See MODEL PESAL COIIE g 207.3. Coni~nent nt 231 
(Tent. Draft No. 4. I%%). 

See section 209. 
If the victim is beaten in a sexna1l;r motivnted snclistic athck. where there 

is no effort nt intertwur.~, the crlme would constitute the felony of aggrnvated 
~ s s a u l t  (proposed section 162) .  as  well as  the misdemennor of sexual assault 



Howex-er, there appears to be no reason to impose Federal criminal 
p inl t ies  for such acts" Indecent exposure and public solicita.t.ion of 
sexual I-ehtions are cleillt with, lion-ever, ;is forms of disorderly con- 
duct. sections 1852 and 1853. 

7. G e n e 4  Pr~~t~i~ion.s.-Cri~il(~s of sesu:ll misconcluct have special 
problems of definition ilncl proof. We propose to establish specific pro- 
risions wllicll wonlc1 chrif3. and vodify the substantive law in this area. 

( a )  Defi,aition.y.-Specific delinit ions of sexual intercourse, dex-iate 
scsual intercourse, and sexnnl co~iti~ct am provided. The clefinition of 
sexual intercourse codifies. without change, tho existing rule that semal 
i~itercourse occurs upol~ p e n c t r a t i ~ n , ~ ~  and that the slightest penetm- 
tion is sufficient to constitute tlie cri~ne.'~ 

(b) U&tnkc (1.9 to Age.-Proposed section 1648(1) provides that :I 
mistake as to iipe is no defense to imposition of se-esu:d c ~ c t s ~ ~ p o n  11 chilcl 
when the child is in fact below tho age of 10. Any error that. is nt all 
likely to be nincle concerning the age of n child so young would still 
1i:tvo the cliild below the :1ge of p r l t~ r ty .~Yls  the chilcl :~ttains puberty, 
however, h n n  ficle niishkes in nge cai? be ii~ncle. Tlierefore, with re- 
spect to consensnal wx~ial acts I ~ I ~ I ~ B  cr~min:~l because tlie partner was 
below the a p  of 16, a defense that the accused reasonably mistook the 
voutli's age 1s thougl~ tlie defendant must prore the claim 
by a preponderance of the evdence. -1 person \rho belie~ecl he was 
l ia~ii lg sexu:11 re1:~tiolis by t ~ l ~ s r l i t  with sonleone over the age of 16 
does not pose tlie danger to socictg sought to be proscribed by the cor- 
ruption of ininors statute. 

( c )  . S ~ O ~ M P  Relati01~8hil).s.-No sexual relntions between persons vol- 
u~it:lrily living togetlwr as 111:111 : I I ~  wife ~ I ' U  lnade criminally punisli- 
able ilnder the proposed prorisioris. IIowever. spou-ss who have bee11 
Icgally septl~xted :ire not considered man and wife for purposes of 
these crin1in:ll provisions: ;L wife who 11;~s left her I~usband, tliougl~ 
she ImLj-  linvc~ Ixen u~ii~Lle to divorcw him, has u right to be free from 
forceful or ~ioncons~lisual ~ e s l l i ~ l  :ltttucks by him. A judicially obtnined 
separation is required to show clisipation of tlie marital relationship; 
ot.lieru-ise. tlirre is, concerning n separated couple, *.the substantla1 
possibility of consent in the rrsumption of sexual relations, couplecl 
~ i t ~ l i  the sprcial cl:ulger of f:~Lwimted ~1w~is;itions." 

a .I statisticnl analysis of the criteria adopted 1)s police officers investigating 
mpe cases, inciirnting in lnrge mensnnb that they arc  the s n l c  a s  thoce emhmced 
in the proposed grading ~)rorision, uppears in Comment. Police Discretion and 
'I'hc J r i d g w o ~ t  That n ('rinrr FTnr Ijccw Contniittcd-Rape in Philadelphia. 117 
IT. l'a. L. REV. 277 ( ltft'i) . 

Pc ' . J i~~t  as there cannot be mpe without penetration, there cannot be sexual 
i n t ~ r c o m e  withont pentstration," I,n trgklin T. L'nited Statca, 369 F.2d 558. 659 
(!)th Cir., ccrt. denied, 3.W I1.S. 1M1 ( 1W). 

""Cnmnl knowledge n w n s  penetrntion of the .sexual organ of the female by 
the. wslial orp:u] of the ~nnlc and tIw slightest pwetration is  sufficient." United 
Sttrtcvt v. .llnrnltnll. 2fX b'.?cl !E. !)511.2 (7 th  Cir. I!).?!!)). 

There can be no dispilte that by definition i t  is  fundamental that  pene  
tration hy the milk o r s m  is  r t r c V s s , s n ~  to  ro~b$itute the crime of mlw! or 
carnal knowiedge. Dnt, by tl~c. ovcmhelming weight of authority, i t  is 
not nmhssnry to  p row full pencbtrotion. Thcl crime of rnlw is  comn~itted 
if it enters only the lnhia of t l ~ c  female organ. 

IIolnre8 v. r t l i tcd  S ta tm ,  171 F.% 1022, 1023 (D.C. Cir. 1918). 
" Scc Uoo~r.  P E S ~  WE B S7.4, Comment a t  2% (Tent. Draft No. 4,1955). 
" MODEL PESAL CODE 9 207.4. Comn~ent at 245 (Tent. Drnft So. 4, 1S.i). 



Further, the proposed provision on spouse relationships makes it 
clear that no pelson may re uire his spouse to submit to the sesual 
advances of another. If he c oes so, he will be an accomplice in the 
other's crime. 

? 
(d)  Prominn*ty.-Proof of re rltntion for clinstity of the p."ported 

&tin1 of n sexual atttlek has probst~ive ralue in judging the llke h o d  
of consent to tlie oond~ict.'~ Ijut a proniiscuous person, too, is entitled to 
protection from forceful sexual acts, or sexual acts not consented to? 
However, proposed w t i o n  1648 (3) would make promiscuity a com- 
plete defense to those scxunl n.cts made criniinill, not h m s e  of n lack 
of consent on the "victim's" part, but because of the presumed im- 
maturity of the purportecl victim-that is, to the crimes concerning 
corrupt-ion of minors. A pro~niscuous person does not need special pm- 
tection from seduction in tliose situ:~tions.'~ Tlie burden, however, is 
on the bbsedlicing" party to prore the other's promiscuity by a pre r - 
derance of t,l~e evidence, since he has ot.l~erwisc! violated his responsi ili- 
ties to society by having intercourse with a minor. 

(e) Prompt Comylmant.-A prompt complnint. by the victim of a seu- 
ual tittack is '.one of tlie most universally accepted forms of corroborn- 
tion." We roposa to make prompt complnint, more than a corrobortt- 
tive fnctor; 4' nilure to bring com lairit in such matters within 3 months 
of the occurrence rvould be an a k h u t e  bar to prosecution. 

The possibility that pregnancy mi@ change a willing 
ynrticipnnt in the sex act into n vind~ct.ire complainant, as 
well as tlie sound reasoning that. one who l ia , in  fact, been sub- 
jected to an act of violence will not delay in bringing the 
offense to the :tuthorities, are sufficient grounds for setting 
some time limit, upon the right to complain. Likewise tlie dan- 
gers of blackmail or  psychopathy of the complainant mnke ob- 
jective standards imperative." 

A special rule is estnblislied, however, when the alleged victim is 
a minor less than 16 years of age. Since Follng victims may fear adult 
anger if they reveal tlint they have been sesually swultetl,  or on the 
other lnnd may not. realize the significnnce of a sexual seduction, they 
may maintain silenoc on the matter for s prolongjed period of time." 
Prosecution in such cases is not foreclosed, there ore, if the matter is 
reported withi11 3 months after an tulult, other t1i:ui the alleg.ec1 of- 
fender and especially interested in tlie chiltl's welfare, lawns of tlie 
off en%. 

" "[Tlhe chnracter, i.e., the reputation, of a rape cornplainant a s  to chastity in 
the con~n~unity in which she lives is of mb.stnntial probative ralue in judging the 
likelihood of her consent. Hick8 v. Biatt .  fH F. Snpp. 238, 243 (M.D. Pa. 1946). 

%In Pach-immi4 v. United Statr8, 202 F.2d 681, r$(5 (8th Cir. 1!+53), the court 
held that the c.oniplainnnt'a credibility mna very ruuc+~ s t  i.wue. espec.inll~- because 
of her delay in reporting the crime, and that a mnso~~able  test of rredibuity re- 
quired that  elidence of prior unchastity Ix* permitted at trial. The court not&. 
however: "It might be ttint there are cases where II woman has been set upon nnd 
forcibly ru.rish@d by strnngem ccnning out of ambush or the like and ILIIJ- inquiry 
nu to  her chastity o r  lack of it  k irrelevant." 

If the malfensor takes admntage of the other pnrty's immaturity to  obtain 
intercour .~ by threat, he will be m~il ty  of gross sexual imposition under p r q m d  
sections 1 W  or 1M. 

.D'Htigh ca v. United 8 t n  tea. 306 F.2d d, 2qb (D.C. Cir. 1962). 
"MODEL PENAL C ~ E  g 207.4, Coniment at  2 G  (Tent. Draft So. 4, 1MhTi). 

- ='Id. 



( f )  fomp?ainnnt'.~ Tesfimmy.-It is a general rule concerning ses 
crimes that the jury sl~ould Ix told "that the testiniony of the corn- 
plainant ought to be scrutinizwl cnrefidly. . . ." 33 In the majority of 
.4nieric:~n juriscli~t~ions, ho~vever, "110 evidence corroborating tl!o 
prosecotris' story is req~~iret l  for ronviction, save where her story IS 
inhelwltly incrdible or is rentlwed improbable by other e~idence."~' 
Federrtl law is not clear. Corroln>nttion of n complainant's testiniony 
r i t h  reslwct t o  an $legation of a felonious sex crinie is w u i r e d  in 
the 1)istrict of Columbia, as it is in some otlier State jurisdictions,3" 
but is ]lot required i l l  the Fourtlr ( ' i r c ~ i t . ~ ~  

Bemuse of the inllerent ci:unger of mistaken conviction in felonious 
.sex c r i~~ lc~cc : i s io l i ec l .  p r l ~ p s ,  by the lrysterical nccusat.ions of n 
spurned lover. :lnd even the ~~specinl  psychological involt-ement, con- 
scious or unconwions, of judges and-jurors ih sex offenses charged 
against otliers" 3i-tlir propose(1 provis1011, section lW3(5), includes 
n requiren~ent of corroboration, :IS I\-ell ns of instruction to the jury 
that the, complainant's testimony nlr~st be evnluntecl wit11 special care. 
Recognizing. lio\verer, that  estriiisic evidence of the commis&on of 
such crimes niay be difficult to  gather, the proposed section provides 
that proof of corroboration nl:iy be c i rc~~rns tant ia l .~~ Such factdrs as 
immcdi:~te report, of the crimo 1)s :\ coniplninant in disllrray and in a 
nervous :~nd  crying rondition;u or a child's "free and slx)nt,~iieous" 
rerelation of the crln~e,'" or  the demeanor of the accused '' have Ixen 
accepted a s  corrobonltion. 

As in present, I:Lw, no requireu~ent of corrohr,ztion is propose4 for 
the minor sex offcnse~.~TThe "oll'cnsire touching" or .seductire situs- 

33 Uttit(*(l Stc1tc8 r. h'tttitlr. 303 F.Pd 3.11, :HZ (4th ('ir. 1W2). 
Il'trllicr r. rni tcd Stutc8, ?23 E'. 2d fi13,Fl9 (D.C. Cir. 1%;:) (dissent). 

JS8cc clix11~5on in dissenting opinion. Talker  r. Cnited Statcs, id. Both corpus 
delwti (~wnetration by force) and thr  identity of the accused must be corro- 
lmratetl. k'ranklitt v. Cnitcd Stutcn, XlO I4'.!?d 303 ( 1b.C. Cir. 1964). 

wSec I r n i t d  Statcx v. A1ttit11. 303 P'2d 341 (-1.111 ('ir. 19@) : l'nitetl Statcs v. 
Slripp, -409 F.% %3 (4th C'ir. I%!)) : .\lormr. P ~ x a r .  ('ODE 5 207.4, 0~111rnent a t  2fW 
('Pent. Ibraft So. 4, l!Ki ). 

JIon~r. PES-U. CODE ji 207.4. Conln~cnt a t  2GI (Tent. Draft  No. 4, 1955). 
-Thilt cnrmborat io~~ cqln be rircwnlztantisl is the rule in the 1)istrict of CO~IIIII- 

biu. Clmrcnn r. l'ttited States, 314 F.31 2% (D.C. Cir.). cmt. dcnird, 374 T.S. 
(1903). Sre Elcing v rni ted Statcn. 135 F2d CSl, 636 (D.C. Cir. 1'942). ccrt. 
dettird, 318 1-.S. 776 (1!)43) : 

. . . [(']crrrol~mtit,n, in thv svrlsr that tlwrtb tnt~st 1w rircu~nstnnces in 
proof which tent1 to support thc ]~ro.secutrix' story, is requind . . . But 
to safeguard the drfendnnr hy rt~c~r~iringcomtmrntion in this sense is one 
thing. To throw :]round him a \ w I I  of immunity requiring the testimonr 
of nrl eyewitness or direct evidence which is  n ~ o r e  than circumstantial in 
support of the 11rost-twtris' story is nnother. 

"-llr(;rtir~~r I-. L'wited Stntcs, 191 17,"tl 177 (D.C. ('ir. 1!)51). 
'" ('oI~~r-Robicl~ v. P r ~ ~ ~ r t f ,  I:ico, OZ(i 14'. d 3!13 (1st Cir. 1958). 
" I n  Il'allicr v. Tnitecl Stc~tts,  'E3 F.Yd 613, G1H (D.C. Cir. l9Xi). the c-ourt 

found c~orrolmrt~tiou, in part, iu the dcfendar~t's nttitudc under questioning in thr 
courtroom: "Highly iulportant further were the vircurnstances :~ttendant upm 
the ;tl1]n4l:lnt's taking the witness ?rt~tttd." 

' 2 S ~ ~  Fwottain r. United Statcti, 236 F.2d 6% (D.C. Cir. 1 0 3 ) .  holdin? t l ~ n t  
unless t l t t  nttentpt nt ca:lrni~l Imowl(rlgt. is s h o ~ n l  itrttl rorrolmrntetl. the mlse 1s one 
of offensirr touching, a n  "indecuut lil~rrtics" riwe; xrr also Hat~t~tlond r. Gttitrd 
states, 1 5  F.Sd 732, i l l  (D.C. Dir. 1!M), concvrning the touchi~lg of a girl's 
private parts : 

In the in*tnnt m w ,  it  can j w t  ns n-ell be nssumed that  appellant's 
pllrlme was to look or  to fontllr or to hare  irlterco~lrsr if conwnt were 
forHworning. ratller t h m  to rtlvish. That Iw should be punished goes 
without sa.ving-I)ut not for i ~ t t r m p t ~ l  rape. 



tions which are involred in these crimes do not a1wa-p occasion the 
rictinl's outcries, sllock, d i s a r q ,  or other corrobomtrve behavior. 

8. Jurisdiction.-Essentil~lly, of course, the pro sed statutes on sex 
crimes n~ould ap ly to the Federal enclaves. I n  :xd i" ition to the Federal 
territorial juri$otion, however, r vital jurisdiction orer time crimes 
exists with respect to kidnapping. A11 intent to commit tt crime of r:lpe 
or sex11a.1 abuse as  defined in this proposed chapter woald be the basis 
for :L k i d n n p p y  charge, d m - e  n l m m n  is abducted to viol. 'I t e or 
abuse him sexual In  order to avold charges of %dnapping" when 
tt girl is transported to a secluded spot ,in the hope of necking with 
her, the k ihupping section specifics that only felonious conduct in 
the course of an abduction \\-ill constitute kic1napping.H 

:see proposed kidnapping provision, section 1631 ( 1 )  ( e ) .  
If the rictini is kept prisoner for a prolonged period of time in order to com- 

mit sexual acts not involring interconrsc., the culprit will be chnrgeahle with 
kidnapping under pro~wsed section 1631(l) ( d ) ,  in that he abducted and ter- 
rorized mother. 



COMMENT 

ARSON AND OTHER CRIMES O F  PROPERTY 
DESTRUCTION : SECTIONS 1701-1709 

(Stein ; J u n e  26, 1969) 

1. R~ckground: IZnxic Scheme.-Present Federal prorisions dealing 
with property destlwtion are tlrsigned to protect not only Federal 
property :incl property on Fedrr~tl  enclnws. but also property moving 
in interstate or  foreign conlnierw, ~'oi11~n~1nic:~tions f:icilities, defense 
facilities. and property (churches. schools, etc.) used by persons in 
the exercise of their civil rights. The proposed sections would serve to 
consolidate the numerous provisions in tlie present Code which. pn-  
era117 speaking, are stated in sepi~rate sections only because of tho 
different Federal interests in\-ol votl. 

The clnlft follo\vs the pattern of existing law in dealing with acts 
of destl.uction of. dnmige to or  tilmpering x i th  property, considering 
the danger to human life posed by the destructive act, as  well as the 
nature, extent. and cost of the dnn1:lge.l A rntijor new rrimo is proposed 
to deal wit11 modern forms of estrelne :tncl swift destruction-releiiso 
of radionctirity, b1r:iking of n tlnln, poisoning of a water reserroir. 

The grading in the proposed provisions treats severely those forms 
of destruction n-liicli are likely to enclanger life a s  well a s  property, 
:IS does present Federal law. hlost property destruction statutes in the 
present ('ocle eupliritly set higlie~. penalties when injurv results or  life 
is endangered by tlie act of desl ~.uction (.see the appencfix, in . fm)  : but 
despite this pattern, inconsistencies in penalty abo~md. F o r  example, 
arson or malicious mischief against property. including buildings. on 
Federnl enclaves (18 U.S.C. 5s 81,1361) carrles a less severe penalty,if 
no person is endnngered, tli:~n does damaging property moving ln 
interstntc~ commerce (15 1T.S.C. 1281). Disc1i:irping explosives on tht? 
grounds of the Capitol (40 V.S.C. 8 l93f (a) ) is less serious in terms of 
penalty tli:m placing :m explosive near R t r w k  (18 U.S.C. 9 33), 
regardless of extent of damage caused o r  intended. Setting fire t o  a 
vessel "\\-itllh the special maritimr jurisdiction of the United States" 
is punisliable by 11p to 5 years' imprisonment, iinder 18 1T.S.C. R 81, 
if no person is end:ingered; tlic s:lnle act \\.hen done '.with the inte~jt. 
to  injure o r  endanger the safety of the \.essel o r  of her cargo" IS 

' Similnr rerisions of crirninnl provisions on amon and property de-struction 
appenr in the Sew Pork Penal L:iw of 1967. nrts. 145. 150: Cnlifornin Pennl 
Codc Rwision Projwt-Tent. r h f t ,  sections Z f i 0 - 2 N 6 ;  JIichigan Revised 
Criminnl C o d e F i n n 1  Ikaft,  c. 27. 28;  Ohio Criminal Lam Revision. Draft Xo. 
36; Pro~msed Crimes Codc for Pennsglvnnia, art. S I I I ;  Tesns Penal Code Revi- 
sion Project*. 20 ; Model Penal Cotle, nrt. 330. 
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pmiisliable by up to 20 years' imprisonment under 18 U.S.C. 8 2275. 
Mailing a letter with intent to incite arson (18 V.S.C. 1461) is a 
more serious crime, under present law, than is arson itself, or at- 
tempted arson (18 TT.S.C. $81, 1956). These distinctions would be 
eliminated by the proposed consolidation of the crhnes of property 
destruction. 

2. A~sorc : De.rtwction by  Burnktg or Ezp7o.rion.-T1ite11tio~ial use 
of fire or explosives2 to da~ilage or destroy 'property is qualitatively 
different from other means that rimy be used to d:unagc property. I n  
addition to end:~ngering :tny persons who mi~y be on or about the 
premises, fire and explosion tend conlplctely to destroy pmperty, 
rendering i t  irrepiirnble and useless. The scope of destruction by such 
means is not easily controlled. P~rleashing of fire or explosion requires 
community response, to keep its effect limited: the need to put out tlie 
h e  and cope with its nfter-effects itself results in further risk of life 
to firenlen ancl other niemhers of the community. In  short. misuse of 
fire and explosives is unusually costly, and those who would use such 
means for cruninal purposes are particularly clnngerons to society. 

Therefore, in the view that the intentional setting of a fire or es- 
plosion in order to destroy the property of others must be severely 
dealt with, the proposed arson prorision proscribes such conduct when 
destruction of buildings, inhabited structures, and vital public facili- 
ties is intencled. These are properties which, if irreparably destroyed. 
would, nt the very least, create substantial pecuniwy loss or public in- 
convenience and perhaps, as in the case of dwellings, cause immeasur- 
able personal loss. Wllen the defined properties are involved, it would 
not be necessary to establish that people might have been hurt thereby. 
It is enough that tlie actor intenclecl suoh dcst~uction. For example, 
bombing a store vo~i ld  be serious in itself, even if the esplosion oc- 
curred at  a time when no people Kere in it. 

We defile inhabited structure in section 1709 to incllide all s t n ~ c -  
tures ordinarily used by persons in their daily l ivesplaces  of viork 
as well as temporary iind permanent homes and living quartes. Places 
of assembly, used by persons in the exercise of bas~c civil rights, as 
well as in mutual commerce and communication, whether or not build- 
ings, such as stadia. markets, passenger terminals, passenger trains, 
shlps. air planes, are included. We further define vital publ~c facilities 
in section 1709 specifically to inclucle sites mliich. if destroyed, vould 
cause substantial economic loss or n general disruption of public ac- 
tivity. This inclndes bridges, tunnels, dams; inclusion in the definition 
of facilities for launching spacecraft is intended to cot-er rocket 
launching sites for guided missiles, satellites, nncl other space rehicles. 
Of coursc, destruction of such property for den~olition and reconstruc- 
tion purposes will not constitute arson, if no one is knowingly injured 
or endangered, since their destruction by fire or explosion is proscribed 

2Because dangers from explosion arc the same as those from fire, and many 
present statutes deal with flre and esplo.sion together--e.g., 18 U.S.C. 9 1M 
( i n j u r ~  or clestmction of exports by fire or esploeives). 1s U.S.C. 4 1W2 (.setting 
fire to or placing esplosires near railroad) ; 10 V.8.C. % 103f,h (setting fire to 
any combustible, or discharging explosive, on Capitol grounds)-we csplicitly 
include causing an esplosion ns 'arson," though traditionally "arson." ns 
exemplified in the Federal enclave statute (18 U.S.C. 8 81). concerns fire alone. 



only so long as the place is used as an inlinbited structure or vital 
public facility. If it is peim:incntlg dosed to such use, the property 
does not retain the c1i:lr:~cteristics tlrfinecl. 

ITowerer, tllere are possible f:111lts with the proposcd provision's 
relinnce on a list of properties, destruction of wliicli \vould I>e either 
costly or might endanger life. We cannot imagine all such properties, 
and some cases of intentional destruction by fire or explosive which 
should be considered arson may tl113refore not be covered. This problem 
niiglit be resol\-ed by l en rhg  the definitions open entlcd. Bv defining 
vital public f:icility as "including" (rather than  meaning^') tlic listed 
sites. we wolild provide 1-onn1 for judiciiil espnaion of the definition.' 
However, ~ s p n s i o n  of the list-for es:l~nple, to include as a "vital 
pul)lic fncility" "strwt~lrnl ;~itls or :tppliances for ~i:lvigation 01- ship- 
ping" (buoys, harbor lights), 11s in present 18 T7.S.C. s 81-might well 
become overbroad. I t  coiild cover mnny objects the destnlction of which 
might, causo great cliflictilty or dnnger, but the fact that they are de- 
stroyed by fire or explosion I\-ould not be enough to consider such de- 
str~iction as arson, on its property destruction foundation. Destruction 
by explosion or fire of small items ~rhicli are intrinsically important 
to safety nliglit recklessly endanger others (see paragraph 3. i t t f m )  : 
but, if it does not, the crinle carries none of the special culrmbility 
entailed by willingness to cause 11 suhtrmtial amount of destruction 
by use of h1.e or explos~ves. Indeed. even ilitention:~l destniction of the 
listed properties-builclings, inhabited structures. vital facilities-can 
occur under circ~unstances not warranting ageprated punishment: 
the burning of s small bridge ovcr n stream, for example, or a camper's 
tent, with no one in it. 

We might deal with tliis probl~m by pxclinp arson in terms of the 
v:ilue of the property destroyed. Thus, intentional destrnction by arson 
of any dwelling house or of any inhabited structure or public facility 
worth inore than a certnin sum, 1)erhaps $100,000, might be graded as 
u Class B felony, and lesser destruction, even intentional, might be s 
Class C felony. Rut tliis distinction does not seem to deal adequately 
with the culpability of the offender who, after all, is willing to use 
especially destructiv~ means to clestroy sikmificant ltems of property. 
Tlie real cost of this ac t ,  in t ~ ~ w s  of rpbuilding a home or of chs- 
ruption of personal business or comnlunity endeavors. may not be 
measurable in terms of the objectire value of the property destroyed. 
If we wish to discourage intention:~l use of fire or explosives for crim- 
ili:~llv destri~cti\-e purposes, it woulcl seem l m t  to retain the proposed 
definition and grading, leaving sentencing for minimal acts of de- 
struction to judicial discretion. 

3. Endange~ment by Fire o r  Erplo&on.-Proposed section 1702 
proscribes intentionally starting a fire or causing an explosion and 

reckless as to tht3 consequrlicws when tlw ilct results in reck7easly 
plnc.ing another person in clnnger of injury or  death, or when i t  
red-7essly risks destruction of the kinds of property concerned in 
the arson provisions or rec&leas?y causes d:mage to another's property 
constituting 11 pecuniary loss in excess of $5,000. This offense recog- 
nizes the seriousness of setting Iires or cnusing explosion, even when 

The term "including" is used in the Study Drnft. 



there is no intent to destroy the kiiicls of property listed in the arson 
prorisions. 

The draft won1 tl re:lch fires and esplosioi~s int(*iitionillly set. wen 
under lawful circumstances, c.g.. a person setting otf a blast in a con- 
strnctim operation or a n i i n e i f  the actor is reckless as to injury to 
persons or property. This is considered nppl-oprinte bemuse our gen- 
em1 clefinitmi of recklessness reachcs only gross disregard of the risks 
ilncl esplicitly rejects the st:~ndarcl used for tort l iabi l i t~  (xee the defini- 
tion of recklessness, section 302 (1) (c) ). ,I person wlio sets off an esplo- 
sjon in gross violation of ncrepted proced~~i*cs, and end:i~igers ot1ir1-s~ 
should be culpable. I f  i t  is regarded as niore desirable. Iiowever. to 
reach use of fire or explosion wllen such use is clearly 111ilawfu1, the 
proposed section could be modified to pcnnlize only tlrr setting of 
unlnwfiil fires or esplosions. 

The scope of this pro~ision reflects several policies. First, it. covers 
intentional settings of fires or explosions to one's own property as well 
as another's, because recklc.ssness 11s to the consequences is the key 
factor rather than, tts in the arson provision, intent to destroy. 

Fire and explosion are csception;llly difficult to control and lilnj 
ose dangers to persons and other property ; the destructive, effect may k severe. This is true even when lire or  na csplosive is intended to b 

used only to damage a limited anlount of one's own property. I t  is 
quite different, that is, to destroy ,z piece of furniture by ttlking an axe 
to it than by burning or esl)locLing it. 

Second. the draft upgrades the general reckless endangerment pro- 
vision (proposed sectlon 1613) when endangern~ent to persons is the 
result of an intentioiial use of fire or esplosi~.es, since the use of t l i~se 
sudden and esceptionally disruptive means represents a great, perhaps 
~mcontrollnble danger to a11 ~xrsons in  the vicinity. TT'hcn a fire or 
explosion is set. and mother persoii?s life or ilny bodily injury to 1111- 

other person is thereby rccklessly risked tlle crime is arndecl as n 
C1:lss C felony. If the fire or explosion is set n ~ ~ d e r  ci~~cumstances 
manifesting an extreme indifference to the value of hnni,~n life, the 
crinlc is gr:lcled as :l Class R felony.3 This specin1 collcerri wit11 the 
dangers posed to  life is consistent with present 1:1w. The present Fed- 
eral arson statute (18 I7.S.C'. S 81) .  ;ipplic:tble to enclaves, provides :\ 
5 year penalty for "willful rlnd ~nalicious" lmming of pvoperty. lmt 
raises the penalty to 20 years if :I Lbdwelling" is burned or "if the 
life of any person be placed in jeoprdy." Other property destruction 
statntes in the present Code :tlso indicate cli fferentiations in penalty 
between simply dnnlnging property, and tlanaging under circu~n- 
stances which cause in juq ,  or risk death. to others. 

I t  should be noted, however, that the proposed provision is not 
tied to specified property. Setting a fire or causing an ( l ~ p l ~ ~ i ~ l l  
under life-endangering ci~rumst:~nces is snfficient, regardless of 
whether a building or other strncture is inrol~ed.  Thus, contrary to 
traclit.ional concepts of arson, this provision would embrace the set- 

" Under the general reckless el~dangernient provision. proposed section 1013. 
any endangeruirnt of human life under circumstances nlnnifestinp an estreme 
disregard for li~uuan life constil~ites a C;lnss C felony: snd  condrirt recklc~rs1.r 
risking death or r w i o u ~  1)orlily injury (c.!~.. reclclestl driving) would be a Class A 
misdemeanor. 



t ing of forest o r  grass ti ws :rnd the throwing of 1i:ind grenades ant1 
Jlolotov cocktni ls~ 

T l i i ~ d ,  the draf t  corers tlie reckless destruction of property other 
thiui 1)uildings. strnctnres or  public facilities, e.g.. forests. and in- 
cludes cln~ni~ge to any property, r.g.. furnishings ~vi thin builcling-s, but 
is limited only t o  sncli destrl~rtioli or  clamage .evlrr~i it constitutes :I loss 
of o w r  $.i.WO. This  would rover any serious consequences resulting 
from rrckless use of such clcstructive n1e:ilis. Since the requisite c ~ ~ l -  
p:~bility is recklessness, il is :ippropriatc to  limit tlip felony punisl~- 
nwnt to risk of destructiol~ ol' the property protected by tlre :moll 
provision o r  t o  :~s tn :~ l  c:~lls:~tinn of sul)st:r~~ti:il property daninge. 
Reckless destn~ct ion b~ otlrer means. or  by tlirse meiins when destr11c.- 
tion is less substantial. 1s dcwlt with in the crinti~ial mischief provisions. 

4. f i ' d u r e  to P o n t ~ w l o ~  Report  I )nng~~.o t i .~  fi'i1.e.-.i present statute, 
18 1T.S.C. 1858. protects E'etlernl forest lnncl from persons n-ho st;irt 
n fire on o r  ne:lr t he  1:~1itl :rnd fail to put it out o r  otliernise keep it 
fro111 spr~:iding, even t lm~g l r  tlle fire may 1i;ire been started in the 
first instanre TI-itlio~it 1~ec.klcssness. III short. ;I ~ ) r r son  starting ti fiw, 
even on his own property, I I : ~  :ui o b l i p t i o ~ ~  to keep it from spreading 
to otlwr property. '.The d :~nger  clepenrls upon the nearness of the fire, 
not. upon the ownership of the lmid where it. is built. . . . Congress 
imry prohibit the doing of acts upon privately owned lands th r t  
im ril the publicly owned forests.:? 

goposed  section 1704 wollld edend  application of tlie present 
statute to  any public 1m)pcrty and property on I7ecleral e1~1i1.v~~.  
The ol)lip:~tion 1s only to ])lit out or  cwntrol :i fire which one kno~vs 
is enthngering life or  p ~ - o p e r t ~ .  wlien one " ( ~ 1 1  do so without sub- 
st:mti:~l risk to  [o~ie's] scllt'." Otherwise, ~ I I P  is obl.ignted simply to 
wive 11 prompt. fire a1i11.m. I t  is. then, only gross misfeasance wliicli 
? 
1s prnscribed. a p r o s ~ r i ~ ) t i o ~ ~  11-llic11 P ~ P I I I S  q ~ ~ i t e  reasonable when 
~ ~ e i g l i r d  against the risk of :illowing a fire to  go  out of control. 

Though consideration wiglit be given to c~s tc~id ing  lial>ility rrntler 
the proposnl to  any person who is, in fact, under n duty t o  prevent 
01. co~nl):rt a fire on premisrs 1)11t recklessly tlisreparcls that  fact, tlre 
propos:ll limits c-rinlinal li:~l ) i  lily t o  t l~ose who set t lie fires o r  authorize 
setting t l ~ r  fires. The  cri111e is one of omiesion: and overestensio~r of 
crinii~lal liability fo r  non1)cwfnrrnance of concll~ct is disfavored in ~ I I I *  

jurislwudenc~ (nee tlie discussion of crimes of omission i n  the coln- 
ment on basis of 1i:lbility. cnlpnbility and mist:ike). 3Loreover. to 
extend the prorision woi~lcl create a 1i:lrsh sanction fo r  default in 
employment responsihilitirs. T l~ough  the mistnkr of law defense (pro- 
posed section 610) could be claimed b:- a pelson who nlisrakenly Iw- 
lw-erl lie h i d  no  la\~-fiil o l ~ l i p t i o n  in this regard, the utility of tlrc 
clcfensc. \vould be too limited In the sitlintion with \vIiich the proposed 
p ~ ~ ) v i s i o n  is concerned. ;\ 111ist:1lie of law clefensr \vonld require  wort 
to expert opinion on tho iss~lo o l  1nw; and surli inquic- could not be 

' Hut  note that qome Ileavy lwn~tlties are presently applied regardless of tlie 
eircurostttnws. where t lu~lmgt~ t n  the propere is likely, in itself, to be great :IS 
well :I.; d:ingernl~s ro p~rsons. :IS with damage to r~irpl:tn~s and ships. 18 U.S.C. 
$ 5  32, 2 7 5  (111) to 'll) years' ilnprisonment under either of these prorisions). 
I'rnpcrty darniige alol~e is tlt*:~lt with by the nrsnll and crimiial mischief 
proposnls. 
' Holnlen, .T. in Unitcct Stutcx v. Alford. 27.1 V.S. 28g (l!E'i). 



expected in the emergency situation conteniplnted by tlie provision 
propossd here. 

5. Release of Destructiee Forces : Czdpability for Dimxter.-Pro- 
p o s d  section 1704 would cwt~te a mtijor new winie, denling ~ i t h  mod- 
ern situations in which a single deliberate destructive act-breaking a 
dam, releasing radioactire material into the air--can cause widespread 
serious eisonal injury or property cltimage. \Vhw such acts result in R death, t ey are likely to 1% punishnl)le as murder. Hut situations can 
a r b  in which a great amount of human suffering results from the 
crimind act, sufferin so great as to \ \ . i i~~ant liipli criminal penalties, f even though no deat 1 results. XTe define such situetions as tliose in 
which 10 or more l>ersons are seriously injured. 10 or more separate 
structures substant~dly damaged. or more tlinn ~ 0 0 , 0 0 0  damage oc- 
curs. Since the Fedcral government exercises control of many facili- 
ties in the nation which, if dnmaged, c m  create such destruction- 
dams, factories producing radioactive materids, poison gns and germ 
warfare laboratories, etc.-and since tlie gross destrnction posited may 
well reach across State lines, a proscription of such destructive acts 
is approprinte for a Federal C0de.O 

Beyond those property dnmage statutes in the present Code which 
set high penalties when the proscribed damage endangers life, present 
lam does not explicitly proscribe acts of wholesale destr~iction. Thus. 
for example, 18 U.S.C. $832 proscribes tho unregulated interstate 
transportat ion of explosives, radioactive materids or *'etiologic agents" 
(meaning, no doubt, disease producing). and sets penalties of up to 
10 years' imprisonment if death or injury results from violation of 
the section, without regard to the extent of d :~~nage or injury actually 
caused by release of such destructive ngents. 1)estruction of danls and 
poisoning of reservoirs is tied to acts of sabotage of national \vilr or 
defense efforts (18 U.S.C. $ !2153), not to any li~irnl sucli conduct c0ul.d 
c r a t e  under conditions. Similarly. violations of the Atomic 
Energy Act itre keyed, in pennltj structure, to 1111 "intent to injure the 
United States or [an] intent to seciire an advantage to any foreign 
nation" (42 U.S.C. $22752), not to  criminal culpability involved in 
extreme hnim caused to the ci vilhn popul. '1 t' ]on. 

Major culpability under proposed section 1704 is based on actual 
causatio~l of widespread inj~iry or d~lm:~ge. Intentiond release of de- 
structive forces causing siicli injury or dnnirige would constitute a 
Cl:lss B felony. Willful causation of sucli destr~iction woulcl be ii C ~ S S  
C felony. The Class C felony n-odd be parallel to thnt proposed for 
reckless endangerment in tlie assaults chapter except t1ia.t exTrerne 
recklessness here is lmsed on the use of destructive substa~icas arid re- 
slilting destruction. IVillfiil creation of sucli risks, without disastrous 
result, would be a Class A misdemeanor. Additionally a crime 
equivalent to that of failing to report or control a dangerous fire is 
proposed for failuro to prevent widespread destruction where the de- 

Though several States hare considered inclusion of ti "catastrophe" proviui.on 
in their proposed Criminnl Code revisions. only one Stnte, Pennsylvania, seems, at 
this date, to hnve proposed inclusion of s n ~ h  a s t a t n t ~  In a new Criminal Code. 
Src I'ROPOBEI) GRIM. CC)I)K FOB 1 ' ~ .  5 1.302: rf.. other property crinlea revision 
proposals. note 1, sirprrr. The States, nppnrently. see no .wrioos ueed for such 
a provision. Scc T-a I%NU 001)~ REXISION 1-mr # 220.2, Comment at 23-3. 



s~ ruc t i i e  forces were wt otf by the actor: tile crinle \vould be :I. (Jass 
-1 misclemeiuior. 

6. Property Dnmuge for  Fvcrzidrr7e1~t Purposes.-Some Criminal 
Codes contain statt~tes in ipos i~g :I high liability where one destroys 
any property. including his ow11, for f~xudulent  purposes. Since in- 
:;ulnnce fmutl is the   no st C ~ I I I I I I O ~  votive f o ~  iirson. ~01i~ic1er:~tion 
has been given to inclutling sucli :I provision in this Code. -iutl~orization 
of a ('lass 1% felony pennlt$ for friiurlule~it property clestruction nlipht 
senre. to deter acts of cwp~dity colnmittcd in rlisreg~rcl of the dililger 
to othels: acts of destniction for Raudolent purposes imfort a high 
degree of profe.sionnlis~n and clelileri~te criminal action. .rc. mil may be 
tlctermble. IIowe\-cr. to di lfcrc~~tiate  the offense from other :lets of 
fraud, in \v:~rr;~nting very Iligl~ peilaltics, tlie property clestructio~l 
oft'cnse n i ~ ~ s t  1 s  based on tlic da l~ger  posed I)y the act to other persons 
or the prol)ertj- of orllrrs. 71'1ic1~e no cl:~nger t o  other pelsons or  the 
prol)erty of o t l le~s  results from the frlzudulent burning, and only one's 
own property is affected. the rllcl:lns of destruction has no specla1 sig- 
~lificance: it is the s:tlne crimcn wliether o w  tlamagrs one's o\vn roln- 
;ll)lo painting, o r  me's 0\v11 co~~ l i t ry  llouse by fire o r  other means, in 
order to collect the insurance on it. Since pro\-isions of the prnposed 
('ode ilutl~orizecl ('lass 1% felony pen:llt ies for  thefts of over $100.000 
as well as for arson, end:ll!gelb~lig 114' fire, a l ~ d  ot1ic.r crinies of gross 
property destrnction. :I speclill provision on n1w-m committed for fmud- 
i~lelit p ~ i r ~ m s  seems ~~n~iecess i ry .  

7. C v h  i n d  ,If i-sch ie f : Xaliciorr-s Prope~*ty Dcrnzqe.-Proposed sw- 
tion 170.5 is :I gcneral c.rin~iniil statute 1)roscribing winton dalnnge to 
property of :~lintliel; 01. taliipe~.il~g with silcll p r o p r t y  so as to cndungcr 
persons or  property. TTnl ike arson, the einphiisis in tlie proposed general 
crime is not on employnent of Ilighly tlestructive methods, but on 
resultant dan~:lge no matter wll:lt means are employed to cause such 
tl:~ wage. 

T3eyond co~lsolidatio~i of the c1sistinp stntutes protcc-ting from wan- 
ton dii~llagt. property i l l  \~liicli tllvrc ;s ;i Frtlernl interest, tlie proposed 
provision m:~kes no s111)stantinl c.hnnges except with respect to 
r:ltionnlizing the grading schen~c. 

The key tli tt'er~iicv l)et\\-een ;IIWII and tlir general property c1:image 
provision. in terms of grading, is t l ~ t  an intentional setting of fire or 
use of explosives is e~iongh to I~old the :~ctor  feloniously i~sponsible 
if serious t1:lmape is i~rk7c.vsfy 1.iskecl therchj-: the criminal mischief 
d ~ x f t  imposes felony liability for property d a m i ~ g ~ ,  eenerally. only 
when lurre-scale property c1ii111:tgr or  danger to otllels 1s hte~,tionnUy 
c i u l d .  Reckless pro pert^- clam:~ge is gl.;idcd as a misdemeanor. 

Except for this dilTowllce. tllt. proposed grading scheme for  criminal 
property clnn~age is similar to t l ~ t t  proposed for  alsoli. and ge~io~al ly  
follows present policy as esprrssetl in esisting st:ttutcs. Ilitcntionnl 
colnmission of acts c;lirsinp serious property clamitge is p l d e d  as .a 
<'l:rss C felony. TT'II~II pecuni:lr:\. loss is tlie prime criterion, $5.000 1s 
set as the break-off pnilit between felouy and misdemeanor. This 
~rl:it  ively high figure is set bcr:~rtse p~npel.ty d n m : p ,  even intentional 
~wopcrty dcst~nrt ion,   lot ncco~~~l)ilnied I)y :iny motivr to salmt;lge, steal 
or colnniit allotlier crime. usually mnnifests no more than rand:llisni or 
"~nalicions ~~liscliief" on the p:wt of tlic perpetrator. Sucli acts should 



not be considered felonious unless a desire to cause a large anlount of 
damage is manifest. In contrast, present law punishes as a felony d l -  
fill damage to Federal property wlierc the loss is in excess of $100 
(18 U.S.C. $ 1361). This policy, it relic of the distant noninflationar~- 
past, is unwarrt~ntecl toc1:iy; the revision reflects current monetary 
values.' Howe\w, n-e also i~ i ipos  felony penillties when the operation 
of public coniniunic:itions, utilities or other vital services is intention- 
ally and substantially disrupted, regardless of the amount of monetary 
damage, bemuse of the a~tllill or pote~iti:d llarlil to many persons 
c:ulsed by such e ~ e n t s . ~  

Also consiclered was the possibility of explicitly making n felony 
of the intentioliill infliction of damnge to national treasures. such as 
Plymouth Rock the original copj of the Dec1;iration of Independence, 
etcS9 This wodd avoid the necessity of having to  pro\-e that tlie 

' In Edtrcrrdu v. United States, 3Gl F.3tl 73'2 (8th Cir. lm). defendniit was 
sentenced to 334 years' kprisonnient for tnking soiile items (lead pipe. nicdicine 
cabinet, face bowl) from n vacant home otv11~1 by the U~lited States government; 
thv taking of the proDerty ha11 mused something uwrr than $100 in damages. 
I11 Brunette c. United Stales, 378 F.Yd 18 (!Mh Cir.), cwt. denied, 389 IT.S. !Hi1 
( lWT) ,  defendant, arrested on an Illdian reservation, became angry and dented 
the fender of the police car n-itlr his car. Luckily for hiui, however. the cost of 
repair mas only $3250. His conviction for dnniaging United States property was 
nfBrlned. 

* There is a distinction, however, between damage to one's o n n  property causing 
public disruption, and damage to another's p r o p e m  causing such disruption. 
The proposed property damnge provision, unlike the arson and release of 
destructive forces provisions. concerns only damage to another's property. 

In  .lfarckesc r. linitrd Statcs, 126 F.211 671 (-7th Cir. 1!U2). Italian crewnwn, 
whose ship was docked in Auirrican waters, cl~~rnnged the shill's ~iiachinery atid 
navigation equipment so ns to make her useless upon Italy's entry into World 
War 11. This nct was held to violate the provision ngainst damaging foreign 
vessels (18 V.S.C. fj ?275), even though the danlage was done with the owner's 
consent 

[A] legislature can prevent destruction of prirate property by its owner. 
or i t s  injury, when tlie public interests m e  concerned. . . . The statute before 
us was not ~ n n d e  to protrct shipomcrs ngainst the ncts of others. but to 
protect the public interest in ships as  vehicles of foreign commerce. n-ith 
their cargoes and persons on board. against injury or danger by the acts of 
m y  person. whether o\ruer. cww, or out4der. (I26 F.21 nt 65.7.) 

Similar cases decided the .same way. were Gfcrpii v. L?'ailcd Slates. 127 F.2d 786 
(1st Cir. 1942) : Bersio r. United Slates, 124 F.2d 310 (4th Cir. 3941) : and 
Polonio v. Udted  States. 131 F.2d 678 (9th C'lr. I%?). 

The interest of the United States in  such msrs, a s  all aspect of foreign rellrtions, 
may be dealt with in statutes mncerning forclgn relations. As a general principle. 
however, in the property destruction statutes proposed here. defendnnts would 
not he criminally liable for  destroying property upon request of the owner. unless 
the dnmage, in tnm, cmsecl dnn~ngr to other property-as. for ersniple. in 
blocking public hnrbor facilities. Or, if persons were endangered by the owner's 
authorized property destruction, clefendants \vould be guilty of reckless eudnnger- 
nient. Othemisr,  defendnnts. ~ l n d r r  the 111.oposnl. would be &wilts of no crime. 
A telephone ronlpany, for exn~nl~le, would not he lial~le for rwircuiting its own 
wires, even if telephone service is clisrnptecl thereby. Cf. nocehc r. United Rtale8, 
2 .3  1.'. .566 (2d. Cir. 191s). ur~holclin:: n rnrwic.tim of Grrmlns who wnq)irPn in 
World War I (while the United States n-as neutral) to blow u p  allied cargo ships 
leaving Sew Tork harbor : United Stofes v. Tot~ner, 279 F. Snpp. 4 5  (S.D. 111. 
1967). concerning firing a t  n rrrsel. moving in interstate couiniewe in Chicago 
linrlwr, during n union fight for control of n~nritinie 11il)or. Such ncts. of course. 
would be coverecl by the proposed statutes. 

*Src r n i t r d  Slut('s r. nntcc., 360 F.2d 1 ( I d  Cir.) wrl.  denied. %Ei r.S. 961 
( lM0) .  concerning n plot to  blow up the Stntute of Liberty and other national 
monuments. 



pecuniilrg loss from tlii~ni~ge to treasured things of inestim:~blo 
synibolic sifnificaiic-e c.onstitnted lnore than $5.O(H). Rut  this s a v h g  
proretl to be ootrreiglied by the difficulty in finding language that was 
not overly I)m:td. l y e  considered, for esi~niple, declaring acts of 
dixrnt~ge n-11icli :'intentioll:~lly deprire the public of enjoyment of a 
venerated thing of nationd signific:~nce" to be felonious, thereby 
limiting the felony p e ~ ~ i ~ l t y ,  where value of the property is not 
proved, to significiuit p ~ w j ) i ~ t y  iind to infliction of substantial cltm- 
age. I3ut efforts to prove wIl:~t (I~ings are ~~vc~nelntetl" i111d of "nationit1 
significance" : ~ n d  to  pro\.r :I person's intent in this regard seemed 
dangerons1~- vague, for :I criminal statute. I t  would seen1 better, 
therefore. s~nip ly  to  rely on tlrc more objective test of valuation qf the 
loss: it is likely that losses of such significance could be establ~slied 
in terms of money value. 
-Yote OIL Flog De.s.eontinn.-l8 1T.S.C'. 8 TOO. ;I statute added to tlie 
('riminill ('ode by P.1,. 90-381, on ,July 5, l!)li8, proscribes "knowil@y 
c i i s t [ i~ i~]  contempt up011 itlly flng of the l i n i t ~ l  Sttltes by ~ ) u b l ~ ~ . l y  
mutilntinp, defac~np,  de l i l i~~p,  I~nminp, or  tmmpling upon it." The 
statute hiis a n i a s i m u ~ ~ l  pen:~lty of 1 year. Lit about the time this 
statute \\-:IS in the prowss of enactment, the Snprenle Court, in a 
decision upholding :I conviction for burning ;I draft. card. held t h t  it 
recently enacted selective wrvice provision proscribing draft card 
mutilation or  destlmctioli w:ls valid, based on the government's "sub- 
st:~nti:~l interest in :lssuring the continuing :~vui lab i l i t~  of issued 
Selective Sen-ice certilic:~tw:" the statute \viis not. the C0u1.t Iieltl, 
explic.itly aimccl a t  supl)~vssing conimunicxtion. Unjted ,Statex v. 
0 ' B i o k i ? .  391 1T.S. 367, 381-:382 ( 1968). 

Sii11il:irl~. the govrim~~icnt's interest in protert ion of the flap niipl~t 
I>e expressed. without interference with first a l n e n h e n t  rights, if 
tlie flap is compared to other governmental synihls ,  use of wliich 
nlay Ix regulated. ('nston~:~ry regulations for  use of the flag now 
appecir in chapter 10 of Title 36 of the TTnitecl States Code. and il 

proscription against abuse o f  the flap now appears in section 3 of 
Title 1 of the TTnitetl St:itrs ('ode, (The proscription in 4 U.S.C. 5 3 
is unnecessarily limited, :lppIying only to the Dlstrict of C o l ~ ~ m b i i ~ ~ ) .  
Proscription against mutilatiol~ of tlie flilp more properly belongs 
with these regulatory provisions, and transfer of the section from 
Title 18 to Title 4 or  Tit 111 :Mi of the United States Code is therefore 
recommended. 

8. De~tncrtion. of  one'^ 0 t r n  Propet-ty: .If ktnhte n8 to Ozrnemhip- 
Destruction of one's owri propertj. not ent;~ilinp risk of life or  
property of another. or pul)lic inconvenience o r  disruption, will not 
be punishal)le as ii crimc 111ider this group of ntfenses. Propert ? is one's 
own to art on. under tlic proporcl definition of section I i09(bf7  only if 
no olre else has n p r o p r i c t i ~ r ~  or possessory interest in it, or. if lie has, 
his c-onrented to the :~c.tor's :~ct  of danlage or  destruction. Mistake 
:Is to o\vnerdiip or  co~~scnl  may be sl io\ \ .~~ under the pro 
pencrnl mistdie prnviriol~ (.w proposed section 304). IPOT~: 
~nistiike is u n r e ; ~ s o ~ ~ i ~ b l ~ ,  the :ictor will not I>e culpable for  inten- 
tionally destroying nnotlier's property. but will be respo~lsible for 
recklessness if recklessness suffices for culpbility. 

9. P r i m i d  Pome8sion of Dentnrcfke SuJstances.-Present 18 



U.S.C. 5 882 proscribes the transportation of destructire substances- 
explosives. radioactive materials. "etiologic" (clisease producing?) 
agents-on interstate carriers unless rep la t ions  of the Interstate 
Conlrl~erre Co~ntnission are conlplieil with. A penalty of up to  1 
year's imprisonment. is proviclecl for riolation of the statute ; 4 p e a t e r  
pennlty is twovidecl if injnry or death results from the violation. 

18 U.S.C. 5s 2977 and 9278 prohibit unlawfully bringing o r  possess- 
ing esplosires on board ships. Bringing clestructive snbstnnces on an 
airplane r i t h  intent t o  damage the plane is proscribed in  18 1J.S.C. 
5 32; a similar npplicnble t o  railroacls is in  18 TT.S.C. 
8 1992. Illegal use or  possesson of explosives for  the purpose of inter- 
fering with mother  person's esercise of ci14 richts is proscribeci by 
18 U.S.C. 5 887, and transportation of esplosires for  use in civil 
disorders is 11roscribecl by 18 1T.S.C. 5 %I. Mailing destructive sub- 
stances in riolation of postal regulntions is proscribed in 18 U.S.C. 
8 1716. ,And the  manuf;\cturc, possession and distribution of explo- 
sives generally is regul~tecl by chapter 8 of Title 50 of the United 
States Code. Generallv. ~i l lerc no dnmage results, riolation of these 
proscriptions is punishable by up to l.year?s iniprisonment. 

The dmft  clexls with these provisions insofar as reckless rio1:ition 
of these regulations may risk extensive person:il injury or  propert-j 
destruction :ud. therefore, constitute C1:~ss .4 n~iscleniem~ors under 
proposeel section l'i04(2). Ot.her~ise, tiolations of nyplations c m  
be dealt with by our proposed regulatory offense 1x01-isions; knowing 
violations of regulations in this area nre serious m d ,  as at present. 
may \varr:mt. the criminal ~nisdemennor pennlties set for them (we 
clrnft anel commentary on regulatoq offenses, section 1006). Still 
more grievons aspects of deal inp ~ r i t l i  esplosires or  other dangerous 
substances-i.e.. possession. manufacture or  t rnnsportation with intent 
to commit it crime-wo~ild constitute criminal attempt or  solicitation 
(see proposed sections 1001. 1003). or co~nplicity (we proposed sec- 
tion 401). Possible esl~licit  treatment :md speci:il grnding for  dealing 
in such substances, where there is intent o r  knowledge that a prime 
will be comn~itted with them. \rill be considered with provisions deal- 
ing with wenr)ons and crimi~~il l  tools g e ~ ~ e i d l y . ' ~  

10. JuviscT.irtiol7; P P O ~ C P ~ Y  7fnrru11ting P~ot~c t ion .  b y  Fcdem? 
I;nu*.-In aclclition to corering all p ro~e r ty .  pul)licl and prirate. on 
Federal enclaves mid in the m:1ritime jnrisclictian, pr-esent 1tiw provides 
Federal jurisdiction over crinies of property clestruction n-hen the 
property inrolrecl is moved in interstate or foreign cLomnlerce, or is an 
instrument of such commerce, i.e., ship, plane. railroad, motor reliicle, 
or if n person tral-els in interstate romrnerce to commit such a crime. 
or if facilities of interstate commerce are used to commit the crime." 

lo Some Codes hare prorisions denling with e-splosires nlone. Rfr ec.g.. JIrcsr. 
RET. C ~ n r .  CODE. % 2810 (Final Draft 1967)-Criminal Possession of Esplosires: 

(1) A wrwn commits the crime of cri~ninal ~mswssion of esplosires if he 
possesses. manufactures, sends or transports n n r  esplosire suhstmce : and 
(a) Intends to use that esplosire to romnit any offense: or 
(b )  Knows that another intends to 11w t11at explosive to commit an offense. 
( 2 )  Criminal possession of ex~losires is n Clnss C felony. 
'I Sm the ~ l > ~ ~ e n d i ~ ,  infra. 



Such jurisdiction should be preserved. concurrent with State juris- 
diction over crimes of property drstruction, not only :IS an aid to 10c:tl 
inrestipltioas of crimes h:iving it~terstate or foreign :tspects, hut also 
to espress the I4.eder:il interest in crimind colid~ict involrinp organized 
crime (18 L.S.('. # 1932),12 violntions of civil rights (18 l-.S.C. 
S 8.3T).,13 and :~ggrav:ltion of civil disorders (18 T7.S.C. 8 231).14 Con- 
duct involving such interstate :tspects would, however! be graded 
in terms of the amount of property damage and danger to life caused 
by the crimin:ll act, as if iwnmittecl in :1n e~wlnve, r:ither than v:lr;y 
according to the basis of Feclernl jurisdiction. 

Further. enforcerilent of the proposed release of destructive forces 
provision (proposed section 1704) would be enhanced if Federal 
juridiction over this crime were conferred wlienerer resultant dn111ilge 
was c:tused or threiltened to :L multi-State :lrc:i, since the crime is 
premised on the risk or existencc of 11-idespruiid destruction. 

Of course. Federal jurisdiction woultl continue to exist when Fed- 
eral property is rliimWd or endangered. Destruction of :my prop- 
erty, \vhetlier pnblicly or privately owned. which causes d:mage to 
Federd property or facilities \vould b covered, ns would dnmage to 
any property, publicly or privately owned, \vhich canses impair- 
ment to the n:it~on:ll defense or to other \ i t d  Federal services.15 

"See the conirnent on organized crime. 
Ser the comment on civil rights. 

l4 See the comment on riot offer~ws. 
"For cases cruncm-ning danlnge to prirate property which interfere n-ith the 

national interest, see, e.g., Rocdel v. rinitcd Statre, 1% F.2d 810 (9th Cir. 1944). 
concerning an nttrmpt to burn n m~lrelioust~ containing war  mnterinls. Thnt 
defenrlant intended to interferr nit11 thc war effort was  proved. in that  msc. 
by the fact of his membership in the Nazi Imrty. But, eren had defendant nt- 
tempted to burn the wnrel1ou.w for non\r.ar-related masons-for example, to 
mllect i r i w r a ~ ~ c ~ e  on gcrods he owned ill the wnrehooax~tl ie  I-nited States still 
~hould  retain juri.4irtion. a t  least to investigate. Scc alao rlbbate r. United 
Staten, 2.17 I?.% U O  (.5tli Cir. 1x7). of f -d ,  %50 ILS. 189 (1959). in  which defend- 
ants, during n I a h r  dlspnte tigninst n tclepltone company. d p a n ~ i t e d  a b l e  
installiitions. E'crirral jurisdiction nws c.stnblis11ed in t l u t  case because Federtilly- 
o m &  circuits were among thosc destmyed or damaged (18 U.S.C. # 1362). Note, 
however, that 18 T.S.C. 5 138'2 specifically excludes from Federal jurisdiction 
m.ws of interfrrence with intorstnte c~ornxiiuniciitions lines a s  a result of lawful 
strike activity. unless the lines are  11sc.d by the F & e n ~ l  government for mil ibry 
or civil defense functions. Rut  the crimes p m p m d  in this articl~--rnBlicio~is 
property damage--would not ~~recluclc lawful strike activity. Le., refnsnl to 
operate interstate nm~mnnication fncllities. Tile Federal interfast in  n~aintennnce 
of a privately owned, Imt nstionnlls rtwewmy, interstate communicntions sys- 
tem. therefore makes suitable Federal jurisdiction over crinies in this group of 
offenses affecting i n t ~ r s t a t e  conimunicntions. 



Present Federal Inw protects different cl:tsses of property :ig:iinst 
different clamaging conduct through ditferent sanctions: 

(1) Buildings (5  years trnd $1,000 for  "willfully and maliciously" 
burning. destroying, or  injuring: if :; dwelling, o r  if any person's life 
jeop:lrclized, 20 years and $5,000 [ l8  LT.S.C'. 81,13631) : 

(2) "building[s] or  other real or person:~l propert j  . . . use[d] for 
cduc:ltional, religious, chimitable, residenti:ll, bu.siness, or  civic objec- 
tives" (1 year + $1,000 for  interstate trmslxwtntion of esplosi\~es with 
knowledge or intent to clnn~nge or destroy: if 1)ersonal injury res~l t s ,  
10 years + $10,000: if deatli results. c1e:ltll penalty permissible [18 
a.s.c. 5 8371 ) : 

(3) "any property of the United States'? (10 years + $10,000 for 
L'clestruction'' o r  "willful injur[yle? [I8 IT.S.C. 5 13611) : 
(4) "any property" in interstate or foreign commerce by railroad, 

motor vehicle, or  airclxft (10 years + $5,000 for willful destruction or 
injury [15 U.S.C. 8 12811 ) : 

( 5 )  exports (20 ytwrs + $10,000 for injury or  destruction by fire or 
cuplosires to articles I)eing esported from TTriiteil States ~vhen coupled 
with intent to obstruct their espr ta t ion  [I8 1T.S.C. 13641) ; 

(6)  structures ([parentheses in item "l''] ) : 
(7) machinery (5 yews f $1,000 for .'willfi~lly and maliciously" 

burning, destroying, o r  injuring: if any person's life jeqxlrdizecl, 20 
years + $6,000 [I8 U.S.C. $5 81,13631) : 

(8) "bnilding materi:lls or. supplies" [empli:tsis added] (5 years + 
$1,000 for  "nillfnlly :md maliciously" burning: if tiny person's life 
jeop:~rdizecl, 20 years + $5,000 [I8 1T.S.C. S 811 ) ; 

(9) b b b ~ i l ~ l i n g  inate1hls and S I I ~ ~ I ~ C S "  [em])li~lsis added] (5 p a r s  4 
$1,000 for "willfi~lly :ind.ni:diciously" destroying or injnrlng [18 
1J.S.C. S 13631 ) : 

(10) military or  nnvul store+ munitions of w:lr ([parentheses in 
item " 7 7 )  ; 

(11) *bworks or property or  material of any submarine mine or 
torpedo or  fortification o r  1i:trbor defense system owned o r  constructed 
or 111 the process of constr~iction by tlie United States'? (5 years + 
$5,000 for  willfi~l injury to, destruction of, o r  interference with [IS 
U.S.C. 5 21521 ) : 

(12) war material, w i r  premises or n-T-ar utilities (30 Tears + $10,000 
for willful injury, destruction, contnn1in:ltion or  infect'ion, during war 
or national emergency, when cou1decl with intent to obstruct 1J.S. or 
d i e d  war ac t i i t les  118 U.S.C. $215.31 ) : 

(13) national defense niater~al, national defense premises. or na- 
tion:d defense utilities (10 years + 810?000 for willful injury, destruc- 
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tion, contamination, or infection, when coupled with intent to obstruct 
U.S. national defense [18 V.S.C. $21551) ; 

(14) . c i d  aircraft (20 years + $10,000 for willfully settin fire to, 
destroying, damaging, disrblin~,  or wrecking [I8 U.S.C. E 32]7 : 

(15) civil aircraft parts, fncil~ties and cargo (20 years + S10,000 for 
willfully settllg fire to, damaging, destroying, chsabling, wrecking, 
placing any "destructive'? substance near, or otherwise causing hazard 
to work or use when coupled with intent to damage, destroy, disable, or 
wreck any aircraft [ l8  U.S.C. 8 321 ) ; 

(16) motor 1-ehicles, motor vcllicle fi~cilitiw, motor rehicle cargo (20 
years 4- $10,000 for willfully claniaging. disabling, destroying, tamper- 
ing with, or placing explosives near, when coupled 6 t h  intent. to en- 
danwr, or reckless disregard for, anyone on board [18 U.S.C. $331) ; 
(3) railroad trains (20 yean + $10,000 for willfully derailing, dis- 

abling, or wrecking; if death results, death penalty permissible [I8 
U.S.C. 8 19921) : 

(18) .railro& facilities (90 years + $10,000 for willfully setting fire 
to, placing explosives near. or "undermining" vith intent to derail, 
disable, or wreck a train: if dcatli results, death penalty permissible 
118 U.S.C. 8 1 9 9 5 ~ )  : 

(19) ressels m c l  their goods (10 years + $10,000 for " d f i l l l y  and 
corruptly" conspiring to destroy, wlien coupled with intent to defrand 
underwriter: life imprisonment for L'willfully and corruptly7' destroy- 
ing own r-1, when conplecl with intent to defraud underwriter, 
shpper, or co-owner; 10 years for nonomer %illfully and corruptly 
[to] cast away or otherwise destroy" United States vessel "to which hc 
belongs": 10 years + $10,000 for \villfiilly causing or permitting de- 
struction or injnrg to private vessel ; 20 years f $10,000 for setting fire 
to or placing esplosires on, when coupled with intent to endanger 
wssel, cargo, or persons aboard : 1 year for loss, destruction, or "serious 
damagese" to a niercllant vessel if ctuised by employee's drunkenness or 
. ' ~ i l l fu l  breach of duty," or if einplogee's drunkenness, willfiul bre,?ch 
of duty, or *.neglect of duty" "tcndrs] immediately" to endanger "life 
or limb;'? 10 years + $5,000 for wlioever "plunders, steals, or destroys" 
goods from vessel in distress ; 5 years + $1,000 for malicious1 destroy- 
ing any cable fixed to anchor or moorings; 1 gear + $1,000 ? or posses- 
sion of esplwices aboard registered vessel without master's permission. 
or for master's ~qrr inge of explosives "likely to endan-er:' ressel or 
passenger: $2,000 for shipping certain explosives, or for &upping other 
explosives not in nccordance ~ i t h  Coast Guard regulations, or 10 years + $10,000 if death or bodily injury results 118 U.S.C. 88 1668, 2196, 
.3T7l,22~2,227~,Hi4,2275,8276,2277,9278 : 46 U.S.C. 1701) ; 

(20) "structural aids or appliances for navigation or shipping" 
( [parentheses in item bb7"] ) ; 

(21) US. Capitol Grounds ( ( 5 0  days + $100 for discharging fire- 
work or explosive. or setting fire to any combuwtible: if damage to 
public property exceeds $100,5 ycars [40 U.S.C. jS 193f.hl) ; 

(22) timber and grasses (1  year + $1,000 for "wanton" destruction 
of timber; 5 years + $5,000 for "millfully and without authority" 
setting fire to timber, underbruwh, p s s  "or other inflammable mate- 
rial''; 6 months + $500 for, after kindling fire, leaving it not totally 



extinguished, or 'bsulfe~-[ing] said fire to burn unattended" L1T.S.C. 
gg 185% 1853,1855,1856)) ; 

(23) wildlife (6 months + $500 for willful injuq- to or destruction 
of United States property on land or water reserved as sanct11;tries 
for birds. fish. or wild animals [lfi 'CV.S.C. $411 ) ; 

(24) communications (10 years + S10.000 for willful or malicious 
injury to, destruction of, or interference with c.ommnnications systems 
controlled or operated by TTnited States [I8 1J.S.C. 8 1.76*2] ) : 

(25) mail (8 years + $1.000 for "villful or malirions" i ~ l j u r ~  to or 
destruction of mailbox. or destroying or injuring mail within: 1 yenr 
+$I00 for unauthorized destruction of mail [I8 U.S.C. $5 1703,1705]). 

I n  addition. Federal stautes protect unspecified property by gen- 
eralized prohibitions : 

(1) interstate commerce with intent to "promote or facilitate" arson 
in violation of law of T'.S. or State law, follo~ved by attempt (5  yeus  + $10,000 118 U.S.C. 19P2] ) ; 

(2) nmiling an t~rticle "tending to incite nrson" (5 years + $5,000, 
or 10 years + $10,000 for silbseqaent oflenses r18 U.S.C. 8 14611 ) : 

(3)  mailing of explosives, except u s  perniitted by Postmaster Gen- 
eral (1 year 4- $1.000 118 1T.S.C. g 17161 ) ; 

(4) mtroducing misbranded packa es of Iinzordous s~~bstances (in- 
cluding substances which are "flamma le or generate pressure through 

I 
f 

decomposition, heat, or other means") into interstate commerce is 
punishable by 90 days + $500, or, if done intcntionallr to mislead (or 
nonintentional subsequent oflenses), by 1 yenr + $33000 (15 1J.S.C. 
$8 1261,1263,1264). 



COMMENT 

BURGLARY AND OTI-IER CRIMINAL INTRUSIONS: 

SECTIONS 1711-1719 
(Stein ; September, 1964) 

1. Background; Po7icy.-There are st. present no ofi'enses of bur- 
p l : q  or t respas  generally :~pplicable to E'eder:~l properQ or  to Fed- 
eral enrh~ves. Prcsent Fetler;~l law 1-egarcling unli~wful entries tleiils 
with specitic properties-l'ost Offices, for  esa~nl)le, but not Fedelxl 
otiiw l)~iiltlings gener:~lly. 1~'cvlelxl enclaves ~ v l y ,  for l)nr$ary plw- 
visions. on local I:Iw, yet Imi.gIary pl*orisio~is v:iry more widely f r (m 
State to State tlian do   no st otllcr criminal st;itutc.s.l 

Jloreover, the present Fedelxl burglary provisions are inconsistent 
in ~eii:llty. Thus, bre:~king and entering into r:~ilro;ul cam, air13lancs, 
~essels. trucks and other vehicles nlovinp interstate '.with intent to 
conmiit larceny therein" c.:~t-ries n sentence of 11p to 10 years' imprison- 
ment (18 U.S.C. $ 2117) : I)~~ei~lring and entry into ;I vessel within the 
n ~ a r i t i l ~ ~ e  jul-isdiction with intent to comiriit tiny felony, or  described 
forms of malicious nliscliic4, leads to 110 more tl1i111 5 years' impr iso~~-  
ment (18 U.S.C. $ 38 i6 ) .  A "fo~.cihle" bretlking into a Post Oflice in  
order to conunit L'nny larceny o r  other depredation" is punished by 
up to 5 years' imprisonment (18 TT.S.C. R 9115). though any entry "hy 
nolence" into a railway or  ste;imboat Post Office ~ r i ~ l ~ a n t s  no more 
than 3 years? penalty (18 1T.S.C. 8 "16). But, m y  entry into a bank 
with intent to commit :my felony may be punished by up to 20 yews' 
i~riprisoninent (1s U.S.C. 5 2113). 

The proposed draft is dcsigned to provide carefully graded offenses 

' For c-ases in which Fetlrml courts, under the present Assimilative Crilncs 
Act (18 U.S.C. g 13) mere required to delve into the intricacies of local burglary 
law to rrsnlre cases arising on Federal property or in Federal enclaves, ace, r.q., 
Bayless v. United States. 381 I?.% Gi (9th Cir. 198'i), concerning the law on 
"brealilng," and Du)~arcny v. U~litccl Statea, 170 F.2d 11. 12 (10th Cir. 10-18), nn 
assimilated crimes case involving the breaking and entry into a bnilding o~vned 
by the I'nited States, on land within rsclusire Federal jurisdiction. and interpret- 
ing thtb State law on hnrg1ar.)- us applied to the Federal building. 8cc crlao, 
I'~titcd Rtatrx v. Hralldenbtrrg, 144 13'.2d GO. GG1 (3d Cir. 1944) : 

[T]herc is no State in which the offense of brrttliing into the dwelling 
11o11se of another in the nightllnie with the intent to commit a felony 
thwein would not he a crilncb . . . [but] each State has erected numer- 
ous statutory offenses which include snch crimes 11s breaking into a 
dwelling house. a warehouse, n fihip, nn office, n freight car  o r  even a 
bent with the intent to  cornmit a felony therein. 

See MODFA PESAL CODE 6,221.1 (P.O.D. 1963). and the discussion of State bur- 
glary lnws in Tent. Draft So. 11, a t  W l  (1960). The fornlcr DMrict of Colum- 
bia "housebreaking" statute for example. (22 D.C. CODE. 8 1801 (mi) ) ,  added to 
"dwellings" a long list of cornmercinl premises which could be the  subject of 
"housebreiiking." 

(891) 



covering nnlan-ful intrusions ~ d ~ i c l i  cml be 111atle :~pplicd~le to a11 Fed- 
eral inter~sts, providing uniformity of trentnlent whenever suc*li in- 
trusions :ne Federally prosecutecl. I n  :~rldition, tlie draft eliminates 
the clen~cl~t of the manner of entry from the offense of ~~~~~~~~~y. n 
matter presently w~bject to inconsistent treatment in k'eclerd law. Tlie 
elimination of bbbrenlcing" :ts nn elelllent is in :iccorcl wit11 other mod- 
ern criminal law revisions.' The draft also tleals explicitly in crimin:tl 
trespass, with problems as to defining, in terms of grading, the rela- 
t i re seriousness of s trespass-from trespassing upon :I dwellin? or a 
highly s~curecl government area to a ~illicll nlore innocuous t r e s p : ~ ~  on 
posted land. 

2. Rurg7ary; Substantive Provision.-There is some qi!esfion 
whether a bu:glary provision is needed at  all in :I reformed Cn~nlnal  
Code. Entry ~ n t o  preinises with intent to commit a crime inside is, 
after all, n subst:untinl step toward commission of the crime and under 
our proposed general attempts provision (proposed section 1001) 
constitutes an attempt to commit the crime. T-Ton~erer, we propose to 
retain n burglary provision in the Federal Code, as do rerisers of 
recent St:~te Criminal Codes. W e  do so, not only because of the strong 
roots tlie concept of burglary as tt separate crime has in Anglo- 
American law, but also lxcause tlie fact of entry into another's 
private premises for the purpose of conmlitting a crime constit~!tes 
serious criminal concluct in &elf. Any such entry, to hegin wth.  
displays >L degree of deliberation and conlmitment to criminal action 
on the part of the culprit 11-1icli presents a terrorizing nspect to any 
person properly within the premises. I t  is, in itself, an invasion of 
secured property and privacy. Further, it may not be clear, at the 
time of the culprit's entry, exactly wli:lt crin~e he intends to commit 
inside, though there m:qy be le evidence manifesting an iutent to 
cornmlt some crime."( or esamp ""7 e, an opponent in a business or l a l m  

a Proposed State revisions of burglary and criminal trespass lams, similar to  
those here proposed, include: N.Y. REV. p ~ x .  TAW #5140.W140.33 (McRinney 
1967) ; PHI.:LIZI. REV. 01 COLORADO GRIM. LAWS 5s 40-5-1 to  40-5-3.40-tL% ( 1 m )  ; 
PROPOSED CONS. PEN. CODE $8 110-120 ( 1 % ~ )  ; PROPOSEI) rm.. CHIN. CODE O B  510- 
618 (1967) : MICE. REV. CRIM. CODE ls 2601-2615 (Final Draft  1967) ; PROPOSED 
Car~r. CODE FOR PA. SSl-lOl-1403 (1%:) ; D E ~  OF TEXAS PESAL CODE REV~SIOS 
# 221 .I  (ln(i7). The proposals derire from MODEL PExAL CODE art. 221 (P.0.n. 
1967). 

See, c.g., H i a f t  e United S t a t f s ,  38P F.3d 675 (8th Cir. li)67), cert .  d m i c d ,  
390 US. 998 (1968). holding that evidence of the defendant's Imalring into a 
sealed railroad car, his effort to flee on warning from nn accomplice, his false 
story, and his possession of pliers and a flashlight were enough to prove his 
entry with intent to  steal: Tf'aski?rgto~~ v. United States, 363 F.2d 742. 745 (D.C. 
Cir. 1959). ecrf. denied, 398 C.S. 1002 ( 1 x 9 ) .  holding that  the fact defendant 
accosted a girl in the house he illegally entered did not preclude a jnw finding 
that his original intent was to steal : -[T]he unexplained presence of appellant 
in the darkened house near midnight, access haring been hy force and stealth 
throngh a window, is  nmple without more to  allow an inference tha t  he mas there 
to steal." Both of these cases might more msily have been resolved if the re- 
quired proof of intent mns not limited to proof that the intended crime mas, 
specifically, larceny. Further. reliance on s burglary provision, rather than 
the law of attempt, makes it easier to deal with concepts such a s  impossibilie 
of i;accessful commissio~~ of the crime. C f .  P i n k n e ~  r. United Btates,  380 F.2d 
883, 885 (5th Cir. 1967) : "It was  not necessary to prore the contents of the safe. 
nor would i t  make any difference if the safe had been proved t o  be empty. The 
elements of the offense charged are  the en t r r  and the holding of an intent 
to commit larceny a t  the time of entering. Success or failure of the rentnre is  
immaterial." 



dispute, found surreptitiously entering his rival's property, may be 
there to commit theft, malicious mischief or assault. A person break- 
ing into a Post Office, armed with n eapons and explosives, is probably 
there to 'hciytck open" :L safe, though lie may be there to commit mson 
and destroy the surrouniling property. The proper charge, h; these 
cases, would simply be burglary. Moreorer, in retaining the crime of 
burglary, we need not fear abuse of sentencing, as by sentencing the 
culprit t o  serve consecutive sentences for  bofh burglary and the com- 
pleted crime, since our provmons on multiple prosecutions and on 
sentencing protect against such double punishment. (See proposed 
sections 703,3906.) 

Retention of the crime of bnrglary cloes, howex-er, result in one 
form of escalation of punishment. While i t  is true that  most burglaries 
are nit11 the purpose of committing theft, and some present Federal 
provisions define the crime as an un1:lwful entry with intent to com- 
mit larcenv (e.g., 18 1T.S.C. $8 2115, 4117), tlie draft follows modern 
revisions h definiiy burglary as an u n l a ~ f u l  entry n-it11 intent to 
co~nmit any wime. rh is  corers those situations in which the specific 
criminnl purpose of the unla~vful intrusion is not. clear. The draft, 
therefore, includes entry with intent to commit a misdemeanor-as, 
for example, criminal n~ischief .~ The problem of thereby creating a 
felony out of what would o t l ~ e i * ~ i s e  be a misdemeanor cannot q s d y  
be resolved. On balance, however, the felonj penalty for  any crminal- 
Ip motivated intrusion appears to be warranted, because of the added 
factor of the in~as ion  of enclosed premises. 

The p r o p o d ,  llon ever, seeks to prevent overbroad. corerage of the 
burglary provision and escnl:~tion of minor crnnes ~ n t o  felonies, by 
limiting the types of premisca which itre the subject of burglary. The 
provision corers entries only into enclosed structures. Build+s ancl 
occupied structures, as  defined., :\re types of premises i n  w111ch incll- 
viduals seek most to be secure in person and p r ~ p e r t y . ~  Some moderli 
revisions limit burglary proscriptions entirely to this type of pre- 
mises. h'ew Tork, for  exi~mple. limits burglary to unlawful incursons 
into "buildings," which :we clef ned to inrlride "any structure, rellicle 
or watercr:lft used for  overnight lodging of persons, o r  used by per- 
sons for  carrying on business therem.'' (Sew York Kerised Penal 
Lam 5 140.00 (RIcIGnney 1967)).  However. one of the few present 
Federal statutes on the subject (18 U.S.C. S2ll7) proscribes break- 
ing and entering into railroncl cars, vessels5 airplanes, trucks and 
other vehicles cxrrying interstate freight. Though intrusions into 
snch property do not involve sprri:tl dangers to persons, some States, 
in rerising their burglary laws, continue to include unlawful entries 
into such property as burglary. Tllinois, for example. defines burglary 
to include ml unlnwfi~l intrusion into :I "watercmft, aircraft. motor 
vehicle . . . . m i l r o d  car . . ." (Illinois Criminal Code R 19-1 
(1961)). Hecnuse present Federal law has a special interest in such 
storage structures and because of tlie likelihood of large property loss 
from criminal intrusions on such premises, consicleration has been 

' But entry into the structure with intent to commit a trespass ~ o u l d ,  under 
propswl section i 0 3 ( 3 ) ,  not automntirnlly become a burglary. 

5See, c.g., H m d c r ~ o n  v. United Statca 172 F.2d 289 (D.C. Cir. INS), hold- 
ing that entry of all enclosed porch constitutes entry of the victim's apartment. 



to possible inclusion of storage structures in the burglary T ) ~ P -  
vision. even though tile reasons for  maint:~ining a sep:trnte criine In 
such situations are not :IS strong. Storage structures are excluded 
from burglary cowrage under the drilft, ns :Ire passenger cars m d  
enclosures such as fenced y:~rds, on the view that the reasons for :i 
separate burglary ofl'ense are too f :~ r  attenuatecl for  unla i~fu l  entry 
into such property. There is no great need to declare snrh intrusions 
automatically felonious, witliout specific consideration of the cri~ne 
attempted. Sote, h o ~ i x ~ e r ,  the special treatment of concealment in or 
breahng into vehicles. (See pilragrtqdi 6, in.fl1n.) 

With the concept of burglary limited to those enclosed premises in 
which protection of the sanctity of persons :1nd property is of prime 
consideration, there is no need to rcltxi11, as rill element of the crimf. 
the tr:lditional requirement that the property be I~roken into to constl- 
tutn burglary. The culprit who rntkrs an opcn vinclorr or  uses :i key 
he has improperly obtained is just as dangerous. Indeed, eren in com- 
mon law, the requirement of proof of n '.breilkin~" has been $0 

broadly interpreted :is to become ine re l~  of syn~bo l~c  significance." 
The draft,  therefore, proscribes eliLry, by n.h:lterer nie:uls. with in- 
tent to con~mit a crime. 

On the other hand, persons prol)erly entering upon prelnise,- 
whether by virtue of invitation, antl~orizntion or because the premGes 
are normnlly open to the public-are not, under the proposal, con- 
sidered burglars, ere11 when they enter with intent to commit n crime. 
W l e n  a person comes onto property hy lawfi~l  means, he remains 
criminally :iccoi~ntxl)le only for the acts he thereafter pc~rfonlis on 
the property. but his entry in itself imposes 1:o special terror or in- 
rasion of pr i~ :wy 011 the property holder so :is to render the culprit 
guilty of burglary. A bank elnployee n-11o enters his l>:inli ~ i t h  intent 
to enlbezzle from it, o r  :1 customer who intends to commit n tlieft by 
false pretenses. c:u1 no inore be considered n '.bnrglar'' than can n 
inan r h o  enters his own hoi~se intencling to l ~ a r e  n riolent nrgu~ne~it  
r i t h  his wife, or  a government en11)loyee entering his ofice intending 
to accept n bribe.; 

"See MODEL PESAL CODE 5 221.1 (P.O.D. 1962) nnd Tent. Draft No. 11 a t  5s 
( l?fiO). 

' Bcc lV]lckr r. Lortiaiana, 394 F.?d 927 (5th Cir. 1967). concerning a State 
charge of aggraratcd 1,urglary in th:xt ~lefendant entered ~rnlrlic premi~es wilh 
intent to assault anothrr, and did so  assni~lt him. 'l'llc Iq'ifth Circuit held that 
the entry n111ld not be rleemrd unl;tnful, because il mas :tuthorized uuder the 
Federal law, ix . ,  the Ciril Rights Act. A t  most. therefore, clefenclnnt committed 
a simple nssuult. and could 1101 Ire held for borgl;~r.\-. Z l w  cilso .l l i l lx r. h i t c d  
Stateu, 223 F.2d 015 (D.C. Cir. 19551, holding that  if defendant entered an 
office and look property from it beliering he had the owner'-; pern~ission to do 
so, he could not be g~lilt' of '%~usebre;~kin~." llrtt cf. Alfnt-rl  \-. Ftlitcrl S i a l c . ~ ,  
113 F.2d SSS, (10th Cir. IWO), holding that  :i scheme to take funds from a 
bank cnstorrier's safetq' deposit box. by fnlse representations. "is an offen.q in 
the nature of burglary, entm of a biinlc with intent to cornmit a felony or 
larceny thercin, except that forcible entry i~ not ~nade  a n  element." If Federal 
jurisdiction is applied to all crimes of Ifirw~q-  g gain st Federally-insured Irank;.. 
the desrriherl rrime mould be Fcdernliq' ~ m h e c u t a l h  :is an attempted l:~rrelly 
but. under the proposxl. it could not tre c*wsideretl burglary. Seither would ;I 
prospective robber. entering the Ir;~r~k tlurirlg husiness I~oi~r.;. he guilt:- of I~nrp- 
larq'; his crime. nt that  point. vnulcl he attempted rohlrery. In this sense, the 
r r ~ a n i n g  of present 18 lT.8.C. $21 13, proscribing "cnter[ing] o r  a t t r m p t [ i ~ ~ g ]  to 
enter any bank . . . with intent to colrlrnit . . . an?. felony" \voultl be limited 
I,$ the proposed provision. 



For similar reasons, some modern Codes limit burglary ~ rosc r ip -  
tions only to intrusio~rs :iccornplished bg unlt~wful entry."That is, n 
person who properly enters into property but remains there past the 
time \vhen he properly be there. even with intent to commit a 
crime, is not consideretl to be a burglar. Inclertd, the present Federal 
statutes ill* worded in terms of unlawful entry. Other modern Codes, 
liowerer. include, as burglary, remaining on premises without privi- 
lege to clo so l1nd with iriteiit to commit a crime (e.g.. the Ye\\- York 
Revised P e m l  Law 5 140.00 (JIcIiinney 196 i ) ,  and the Illinois Crim- 
inal Code a 19-1 ( 1961) ). This eases the burden of proof in burglary 
cases, rrhen :in i~l truder  is discorered upon )remises. Fo r  emmple, a I l>rowler may be :lpprelie~iclecl in a public bui ding nfter closing hours, 
uncler circumst:tnces inc1ic:itiiig criminal intent: lie lriay be breaking 
into a file cabinet. Altl~ough his intent upon entering the bnilding may 
be inferred therefroln, it is ne\-crthcless s in~pler  t o  show t!lt!t he was 
at the time of apprelic~isioil, in the premises, witllout. pnvllege and 
with criminal intent. 'This may be helpful in prosecuting 
burglaries of Federal ofiice buildings where access is open during nor- 
mal business hours but restricted to authorized personnel at other 
times. Howerer, its inclusion ma? overly broaden the scope of the 
burglary statute. A visitor to ones home, for  esample, who becomes 
in\-olred in an argument with his host, threatens to punch him in the 
nose, and is asked to leave, \voulcl no l o ~ q e r  be privileged to remain 
on the premises: if he does not leave, but continues hls threatening 
:rrgument, he \voulcl, if sirrrply "remaining" \vitIiout privilege is in- 
cluded in the proposed tlefinitiori, be guilty of burg1:lry. F o r  t h ~ s  
reason the provision is l i l r r i l d  to acts of "surreptitiously" remaining 
on premises. Note, ho\vevcr, that  the principal reason for having :I 
separate burglary st~itute-the fear engendered by unla\rful entry 
alone, is absent if oripin:d m t r y  was l~tvful .  

Entries u ,011 ab:uido~red property, eren with intent to commit a. 
crime, woulc 1 not constitute I~urglnry under the dmft.  Though the cul- 
prit, may intend to act criminnlly, his entry poses none of the dangers 
to any property llolcler \vhich woulcl warrant consideration of the cul- 
prit as a burghir. Entries upon :~hndoned  property are escludecl 
from the scope of the burglary provisions under the definition which 
describes .'occupied" structures :is structures \ ~ h i c h  are med by per- 
sons. Similarily, by "buildings," the proposal n1e:lns to indicate per- 
rn:uleiit structures, still in we. Entry into a structure so broken down 
or dilnpidated :is to cle:~r.ly 11:lvr no  f~ i r ther  usefulness woulcl not con- 
stitute burglary sinco the structme rroudd no longer be "built for  
permanent use" witliiri I lw ordinary meaning of the word "buil~ling."~ 

3. Bu~*glary: Gmding.-The major clanper posed by the crime 
of b11rg1:lnry is the risk of :I violent encounter wit11 :ln intrnder who is 
bent on criminality upo~r e~iclosed prii-ate pre~nises, :md the proposal 
grades the crime in nccordnnce with the degree of accentuation of that 

' ~qe& MODEX. m S ~ ~  CODE f "1.1 ( P.0.D. 1962). 
'Webster's Dictioimry deflnes "building" as  '.a roofed nnd wn1lt.d structure 

built for peni~alient use." (SEW C O L ~ U T E  DI~IOS-*BY (5th eel. In Jarneu 
x*. I-nited State.!?, 23s F. 2d fi81 (11th Cir. 19.56). a burglary cwnviction was rerersed 
on ;I hnlding thnt 1111 unocw~pirtl l~ousc. in which the owner did not lire and did 
not intend to lire, was not n dwelling house. 



possibility. All burglaries are felonies. I3nt burglary of a dwelling 
house a t  night is an inr:~sion of the home a t  11 time when tlle occnl>ants 
are most vulnerable, and is grader1 as a C'lnss I3 felony. So  j s  any 
burglary in which the intrncler hn r~ns  o r  nttemprs to  harm another 
o r  menaces m~other  mith serious i n i u r ~ ,  o r  in which lie carries a dnn- 
gerous we:ipon. This is an area in which aggravation of the crime be- 
cause of weapons possession has deterrent wlue ,  since burglary i s  a 
crilne for  \vhicll the culprit is likelj to  plan and t o  prqxire. ( h i - e  
penalties may induce tlle cwlpril t o  take measures to aroid dmigerons 
confrontalions with other persons. 

Several State re for~ns  ;inti proposed refornis of bnrg l :~r~-  st:~tutes 
grade tlle crime still higher when the a h r e  factors are  combined, that 
is, when the burglary is conmiitted by an :~rniecl intrucler in  a dwelling 
house a t  ni@L The  draf t  refrains from grading this a Class A felony. 
despite the ~ncreasecl terror to the llousel~olcler and culpaLilitj of the 
burglar, because the other Class A "co~mnon law:! crimes in the Code 
involve actual riolent confrontntion of the culprit :ind the victim- 
i.e.. murder. robbery, ixpe. Insofar ~1s  our grading scheme mny serve 
some deterrent value, reserving severest pe11:llties f o r  s11r11 confonta- 
tioils may pro~iclo tlle most clear cut g r ;~ding  criterion fo r  r l is t ing~~isl~-  
ing bet ween Class A m d  other felonies.1° 

On tho other Iiancl, one of the problems in grading bure1ar-y hns 
been that burglary i s  considered a crime sepalxte mltl independmt 
from the crime which the burglar, upon his entrp. intends to cnmmit. 
Therefore, cu~nulative sentences have been  he:^ ped upon burg1 ars, to :I 
disproportionate c1egree.l1 The proposal treats burglary as a most aeri- 
ous offensc in itself. A n  undesimble nccun~ulntion of charges :uld s m -  
tences will be a\-oirlecl by :ipplication of the proposed prorisions on 
sentencing :md multiple proserntions. (See proposed sections 70.3. 
3206.) 

4. ~ossesx ion  of Bv~y?ar:,v Tooln7The District of Columbia 11~s. :IS 

d o  most of the States, :I provision proscribing possession of tools which 
fire de igned  fo r  use in commi&on of b u r g l q  (22 D.C. Code 8 3601 

la  New Tork grades this worst form of burglary u s  a Class R felony (S.T. 
REV. I%s. LAW 140.30 (JLcKinne~ 1x7) ), reserving its highest grade of of- 
fenses for the riolent confronlntion crimes. Michirnn. follo\r.irig Sew York's 
lead, propvses to upgrade bmglai-y when the cul1wit is armed :u~d the offense 
is in a dm-~lling honse (NICH. RCV. CKISL CODE 5 2610 (Final Draft 196167) ). But 
Michigan proposes, as we do, to use only 3 grades o f  felony cl:~ssific:~tion: its 
first degrrp hurglary prorision, therefore, i.: gr:ttled n..: :L ('lass A felnny. I V e  
beliere Michigan in error in so propo.;iug to eqr~:~ti. tmrclary with the tvorsr 
crimes of robbery. kidnapping. rape, etr .  

" Trt litritrd Stnten \. C n r p e ~ ~ t c r .  143 F.31 47, 41; (7th ('ir. 194-4). the defrndant 
received separate ternis for erlterirrg an  interstote freight car. Inrveny. receivil~z 
and conspiracy. Despite the nppnrent hnrshness of thr smtenre. tlre court heltl: 

Congres.; defined and pennlizcd erery tmweir:~ l~le form of nc.1. every pratln- 
tion of the process of burglarizing interstate tnmlw-ee. when it en11111eri~[t~d 
these many acts. Tt inrended to malie criminnl any ;tct thrrein ref-it~tl. If 
two of the acts in any category were disclo~ed. two cr;mes were cwl~~n~ittet l .  

Similarly. Irreaking into n Post O f i w  with intent lo c.orui~lit 1arcseny h-s  I~ee:r 
held to 1)e iI separate cbrinie from 1nrrrn.v it-elf. Slor~~r r t t  r. I)r.ri~tc.. 237 I .S. (31 
(1915). Under the hank robbery statnte (18 U.S.C. 8 211.1). lion-ercr, it hns  beer] 
held that errtry of u b:mk with intent to rm~~mir rol~l~ery or 1nrc.eny is o les-rr- 
i~lclucled crime to completion of n robbery or lnrreny i n  the bank. Princc c r ~ t i l c d  
Rtates ,  352 US. 322(1937). 



(1'367)). I t  has been held tlii~t possession of such tools n ia j  not con- 
stitutio~inlly be made c r imi~~a l  rmless the prosecution proves an intent 
to commit a crinie -dl1 sucli tools." Sew 1-ork, in its recent revision. 
has retninecl a burglar's tools offense, esplicitly requiring proof of 
such intent (Sew Tork Revised Penal Law 5 140.35 (JlcIiinney 
1967) ). IIowex-er. there is no surli crinie defined in the present Federal 
Crimi11:11 Code, and tliere seems to be no need for an explicit pro~;ision 
of this liiiicl. Possession of sllcli iistruments with such intent const~tutes 
an :~ttrn~ptecl burglary. (,(i.r: the general statute on attempts, pro- 
posed sect ion 1001.) 

Prosecuto~s in tlie District of ('olumbiu and in Sew Tork inform us 
that they find the otfense of possessio~~ of burglar's tools usefiil as :I 
lesser-inrluded oiTemse to burglary, to ~ h i c h  lesser pleas of guilt can be 
taken, but the crinie o f  attemptecl burg1: i~  would serve the same pnr- 
pose. Further, in some i~istiinces the crime of possession of burg1:l:tr's 
tools Iias been useful in p~vmcuting efforts to break into locked cars; 
tho crime is not an :ittenipted burglary, since illegal entry into a pas- 
sengw :iutoinobile does not  cwistitute burglary. But we prefer to dr:il 
with s~lcli coilduct lilore tlirertly, nnrl provide an esplicit prorisiori 
clealing with breaking into \diicles hi pmposed section 1713. (Sm 
pampapll  6, in fra,) . 

5. Crinz-hn7 Tre8pna.-It is indispntable that the gorermnent, :IS 

 ell 11s private omiers. has the right to control and regulate the use of 
its real property.ls Rut there is no general trespass statute applicable 
to a11 government property. Ilnther, present Federal trespass statutes 
(-over only specific items of Federal property. Present statutes v:ary 
from trespass upon fortilic-;it ions, harbor defenses or defensive se:l 
areas (18 1T.S.C. $ 9153). ~vliicll carrips genilltics of up to 5 years' ini- 
priso~i~nent and trespass upon Aton~ic Energy Conxiiission installa- 
tions (42 17.S.C. $8278~) .  with penalties of lip to 1 year's imprison- 
ment, to trespass Into a national forest when it is closed ( I8  U.S.C. 
S 1863). which may be pl~nisliecl by 11p to 6 months' imprisonment, 
trespass on the Bull Run Sntional Forest (18 1T.S.C. 8 18G"). which 
also carries a penalty of 1111 to 6 iiiontlis' iniprisonnient, and trespass in 
Crater Tlake National T':irk (16 1T.S.C. 1.32). Glacier Sational Pil:trk 
( 1 6  1T.S.C'. 8 161). Mount Rninier National Park (16 l3.S.C. 5 01), 
Sequoia Sational P:irk (I(;  1T.S.C. # 41). Yosemite Sational Pnrlr 

The District of Colun~bin stntnte has been held unconstitntional i n ~ o f a r  ns its 
proscription of pocsession of iniplements which "reasonably may be employed in 
the con~mission of any crime" takes from the pmswntion the burden of proving 
intent to n w  nn o r d i n a n  iniplenient unlnwfnlly. Ilenlon r. United S t a t ~ x .  233 
F.$l:341 (D.C. Cir. 1956). 

"The State. no less than n prirnte on-ner of property. hns power to preserve 
the prorwrty under its control for the w e  to which it is lriwfully tledicnted.. . . The 
rnitetl Stntw Constitiition 11oc.s not forhiil n Stntc to control tlie use of its own 
property for its own lanvPnl no~it l iscr i rniuato~ purpose." Addwl t l  r. Floridn. 385 
I'.S. 39. 4 7 3 8  (1967). This i.; true. even ns against the Constitutional rights to 
free mew11 nnd assembly: " [ I l ' l l~er~  property is  not ordi~inrily open to the pnl)lic, 
this Corirt has held that  ncre.ss to it  for the purpose of exercising First Ai~icntl- 
ment rights mny be denied :iltogrther. . . . Eren where municipnl o r  stnte property 
is open to the public genernlly, t h ~  esercire of Firs t  Amendment rights may be 
remlnted so = to prevent interference with the use to whirh the property in 
omlinnrily put by the state." dnlalgattmted Food Emp-cca Unwn Local 590 v. 
L o 9 a t ~  T'ollcll P & m ,  IIIC.. 3 1  U.S. 308, 315 (1988). 



(16 U.S.C. (5 61), or on puhlic lands and gronncis in the District of 
Columbia (40 U.S.C. 5 19), for which the penalty is ejection. 

Proposecl section 1'719 prorides :t geneixl criniinal trespass statute. 
\ ~ h i c h  inily be applied to all Federitl property and to prirnte prop- 
erty witllin the Federal territorial or maritimp jurisdiction. The pres- 
ent. piecenle:d pattern of trespass legislation, covering specific pieces 
of ~~ro l~e l ' t y ,  is inadequate in clrrwi~ig discriminations concerning the 
nature of the trespass. Fo r  example. section Wi8a of the Atomic 
Energy Act (42 U.S.C. 8 22'iSa) was intended to furnish "a sotlnd 
legal basis for  prosecuting trespnsse~.~ on rAtomic Energy] Commis- 
sion property in the absence of any Federal lrespass statute of gen- 
eral applicability. . . . [Tlliis new section was meant to deal with 
shnple trespasses pcv .ye. as well ns those involving dangers to health 
and security." l4 But there are no adequate statutory staiiclarcls in 42 
U.S.C. a 2&8a to  distinpisli  between a simple trespass into an AEC 
builclin,rr and n dangerous breach of :I secured area. The pro~osecl 
offense IS graded in twcordm~ce ~ ~ i t l i  the nature of the properly in- 
tnided upon, as  in present  la^, with :dditional consideration as to 
the nature of the intrusion. 

The basic remedy for nny t respss  upon open property, or  viola- 
tion of regulations for use of the property where the actor has sonle 
initial r i d i t  t o  be on the property, is ejection. The  trespass itself 
does not Checome criminal until the actor knows he has no license or 
privilege to remain on the land. and yet enters o r  remains there. That 
IS. :I person \vith no notice that lie is in~properly on the property or 
is violating n regulation on use of the property does not become a 
criminal trespasser until he receird such notice and thereupon defies 
it. l5 Even when a person, knowing he is not licensed o r  privileged to 
do so, enters on posted propertj  or defies an order to leave given by 

1 4  Boldberg v. Hendrick, 2.W F.  Supp. 380, 290 (ED.  Pa. 1966). cert. dettieti, 
3% U.S. 951 (1967). 

In B o ~ t i e  v. Ci t y  of Co11o)rbio. 378 U.S. 347, 358 (lM), reversing a State 
trespass conviction because defendants hut1 no notice of the law a t  the t h e  
they acted, the Supreme Court quoted UI~HOP. C u ~ a r r m r .  LAW 5 208 (9th ed. 
1923) : 

In civil jurisprudence, when n mRn does a thing by permission and not 
by license and after proceeding lawfully part way, abuses the liberty the 
Ian- had f i i ~ e n  him, he  shall be deemed n trespaqser from the beginning 
by reason of this subsequent abuse. But this doctrine does not prevail 
in our criminal jurisprudence, for no rnan is punishable crinlinal1~- for 
what mas not criminal when done, even though he afterward adds 
either the act  or the intent. yet not the two together. 

Am1 iu Jfnrtitl v. Citg of Sfrirtlm-.?. 319 U.S. 14. 147-148 (1%3), declaring a 
local ordinance forbidding door-to-door distribution of literature a n  unconsti- 
tutional abridgement of free speech. the Supreme Cowl  commented : 

Traditionallr the American law punishes persons who enter onto the 
~ r o w r t y  of another after htiring been warned by the owner to keep off . .  . 
We h o w  of no state which . . . makes a persou a criminal trespasser 
if he enters the proper@ of another for an innocent purpose without 
nu explicit command from the owners to stay away. 

see a180 Bucaaventiira v. linifed States, 201 F.2d 88 (9th Cir. 10Cil), holding 
that defendant could not be guilty of unlawfully entering a military defense 
a r m  when he was stowing away on R ship which rlwked a t  the bnse, since he 
was arrested a s  a stowaway prior t o  the ship's entry into the military area. 



;rn authorized pel.;on, the otfense does not warrant serious criminal 
penalty. unless the offender prwee& to h a m  person or  property. 
S11cl1 trespasses may concern p t t y  clisputes as to m e  of the pro pert^." 
They include trespasses in National Parks. I f  the trespasser's conduct 
ill the park is such ris t o  cnd:uipcr persons or property the more seri- 
ous pen:dties of the proposed arson and criminal property destruction 
prorisions will conic into play. Absent such concluct, such trrspasses 
iwe graded irs  infixctions. This sliould. in any event, permit immediate 
:wrest and eviction of the treqmssel.;, mllicll is the penalty presently 
provided for  most sr~cli trespasses in S;ltional Parks." 
-1 more serious trespass is one in which the tres )arser enters into 

any enclosed place 111:inifestIy clesignetl to exclut I e intruders. The 
bre:~ch of property so secured is enougli to raise apprehension on the 
p r t  of the property lroltler as  to the safety of his person o r  property. 
Moreorer. the afirmntire conduc.t of tlie trespasser in bre:lching se- 
cured property :~tltls to his culpirbility for his defi:rnce of rights to 
privacy :1nc1 property. Proposed section 1712(2) grades such tres- 
p w e s  as Clrrss R ~nis t le~i~enno~s .  

For similar resons.  acts of entering. hiding or  otherwise nplaw- 
frilly remaining in buildings, occupied structures or  commercinl struc- 
tures by pe~sonsknoo\ving they  re not licensed or  privileged to do SO 

:Ire nlso pr:icleil :IS <'l:~es H ~i~isdemeanors. This  is :I lesser crime to 
b11g1:lry: tlie intrnrler. perliups a ragrnnt. cmnot 1~ shown to have 
intencled to commit :rny crime in the property, but his presence may 
b~ quite unsettling to t lie property holder. 

hgnin, in terms of claiiger to the property holcler the worst form 
o l  tresplss is nn unwi~rrnntetl intrusion into a pri\-ate home. The act 
of intruding in anotlier's home, \vithout permission o r  privilege, is 
very serious even if the trespasser intends no other crime and is 
gmcled as n Class ,I misclcmeano~~. 

So, too, illicit entry, concr:rl~r~ent o r  intrusion in an. grea plainly 
restricted f o ~  nntion:~l security 1)urposes is very serious. even if the 
intmcler is there for relatjvely innocuons reasons--as a curiosity 
seeker or i1 vagrant. The risk to government security may be great. 
Persons who intrude on nianifrst1~- restricted government security 
:rreas, therefore. commit a C1:lss -1 mistlemennor under the proposed 
provision. We d e h e  such areas 11s those plnces maintained b r  the Fed- 
eral gorer11111ent which :Ire c.ontinnously guarded :uid where a dis- 
play of risible identificiktion 11). persons on the premises is required at 
i1II times (])I-oposed section 17l!)(c))-firctors n w : r l l ~  or  e:rsily per- 
wived by tlie :~ctor. 'I'liis :~deq~~ii tely describes the government's high 

'" E.g.. Gttitrd Rtatrs v. Rceccs. 39 F. Supp 680 (W.D. Ark. IN),. holrling 
t1111t riolntiou of a rrilt. of the Serretnry of A~riculture requiring lenshing of 
dogs in a nntic~n:tl fnrwt constitutw 11 rriminal trespnss. 

1; $ . ome forrns of traspnsses-i.r., those where ejection of the trespasssr is 
not a sufficient remedy-nre hest resolr& hy civil injunctive reLief rather than 
crinlinal law legislation, See, ag. ,  lJ?ritcd States v. Tygh Polleu Land ar~d Live- 
Stock Co.. 71; F. 693 ((C.C. Ore. IRNi), c~ncerninl: the pasturing of sheep on an 
r~ncnclosed Vecleral forest resemtition : 

The arts c.ornplainrd of nrr . . . ]lot criminal. under the laws of the United 
Statav It does not folloxr that the gorern~r~ent is without ciril reme- 
dies to protect its property from the threatened injuv.  



security a r e i i ~ . ~ ~  I t  may well be tlint the mere presence of an unau- 
thorized person in such a pliwe is a strong inclication that his pur- 
>oses are not innocuous. 11nt the circi~mstances of the trespass slio~lld 

be considered ill all rases. \\'here tlir rilruiilsri~lrces do indicate iln in- 
telitional :rnd Iiostilr effort to ob t i t i~~  inforniaiioli. the entry will con- 
stitute espionage (see proposed section 1113 ( 8 )  ) : and. of colirse. an 
intention to conimit :ln-y crime will co~lstitute hrg l i i ry .  

r ,  I h e  proposed prorlsion prorides geliernl defenses to n c1i:irge of 
criminal t r e s p s s  in situiitions ahere  the trespass poses no cliinper to  
anyone's p r i \ w y  o r  propc~ty .  Specificit11 y, it is :i defense to  crilninal 
trespass tlitit the property \\?as abn~~tlonetl  or  Ilii~t the premises \\-ere 
open to the public and the iictor con~plied mitli ill1 liirrfnl conditions 
for entering :md ren~;lining on the property. Occupied structures and 
storage structures, ho\vever, c:umot be b'al~nndoned," since they are 
defined as yl*elriises \rhicIi n1x3 in use. Tlie former defense is necessary 
insofar as the trespass can be committccl on nuy premises. 'I'lie latter 
defense would ilpply in situ:ttions i n  \vl~icll rnnli~wful discriminntions 
are  made by it prirate property holder, :is in the civil rights "sit-in" 
cases, o r  by the porernment, :is in ref~~s:il  to nllow peacefill esercise 
of the right to  nssemblg in public :tre:is, which the lam cminot prop- 
erly enforce.'" 

(i. Breaking Into 0.1- Goneea?ment Within, n T7ehicle.-Proposed sec- 
tion 1713 is new, and i s  intended to deal explicitly x i t h  two modern 
types of criminal concluct : one in n.liicli the perpetmtor lies in wait 
in an automobile o r  other vehicle with the purpose of attncking the 
driver o r  passenger; another, in whirli the perpetriltor brei~ks into the 
car in order to  ol~tain property from within it. 'I'he c r i n~e  is (listin- 
giished from burglary Iwcnuse mere unlawful entry of a vehicle-- 
as, for  example, entry through an open door in order to  filch some- 
thing on the seat of the ~~~~~~~~r lnerely remaining ;n a ci~r-as 
for  example, t o  take it on a joyride-does not present the same d?n- 
gers u s  burglary, even when the culprit, in entering or remr~ining, 111- 
tencls t o  commlt a criiiw. Rnt, it is not always clenr 1r11:it a person 

The validity of this description of highly secured government preniises bas 
been confinled i n  con~er~wtioris with attorneys for the Department of Defense 
;ind the Atoniic Enerm Conirnission. . 

"In Mar811 v. .4lnbal~rn. 3%; 1T.S. 301, 5Mi (IMF), the Supreme Court. revers- 
i r i ~  11 trespass ronviction bnsecl 011 defeutlunt's clistribntion of literature on the 
streets of n conlpariy owned town. stated: "The more 1111 owner, for his ad- 
vantage. opens up his property for we by the public in general, the more (lo his 
rights becon~e circumscribed by the statutory itnd constitutiorlal rights of those 
who use it." In dmnlgamated  Fond Btnployrr.' Union Local 590 r. Lnqm T-alley 
Plaza,  Znc., 391 I*.S. 308. 31.5 (1008) ,  ulholtling the right of persons to picket 
n business in ;I public shopping ccr~ter, the opil~ion states: "[Sltreets. sitlcwiilks. 
parks, and other siluilar public places arc so historirally nssoci:~ted with the 
exercise of First -Iuendnient rights that i~wcss to then1 for the purpose of eser- 
cising such rights rannot constitutionnl1~- he denied bronc1l.v and absolutely." 
Cf. Breard r. City  of dlrxatrdria.  La.. 341 1-.S. 022 (1!1.?1). upholding n local 
ordinance for1)icltling door-to-door commcmiiil soliciti~tions. Sw (1180 fZntt~t)r I-. 
Citu of Rocli Hill. 379 1T.S. 306 ( 1 9 6 i ) ,  a11t1 Blow v. S o r f h  Corol i~~cc ,  :37!) 1-.S. 
084 (19651, rcrersing rriniinnl trespass ro~lvic.tiol~s of Segroes who sought nd 
mittunw into segregated restitt~ri~nts, becnuse the eimric.tions n-err rll)i~ted b ~ .  
1)nssnge of the Civil Rights Act of 1964, TI-11ic.h removed peaceful attempts to be 
served in a public place on nn equal bnvis from the category of punishable 
activities. 





:wi;l to stowaways on ships or planes; there is no general Federal tres- 
pass statute. It1 nddit~on to present jurisdictioll over banks and inter- 
st:tte vehicles, there appeals to be no reason why the proposed bur- 
glary and trespass provisions should not apply generally to all Fed- 
eral property, as well as to all such crirues on Federal enclaves and 
within the exclusive Federal territorial and maritime jurisdictiorl. 



COMMENT 

ROBBERY: SECTION lT21 
(Stein, September, 1969) 

1. I?~h~od~trfion.-'I'I~c draft, on robbery innkes no radical su1)stnntire 
~ I I : I I I ~ C '  in pwsent 1:1\v. 1 ' 1 ~  C I P I I I P I ~ ~  01 force, 11lore than thr  crime's 
1ilrcenou.s eltwlent. is st ill the siy~ificant fact, hot11 i l l  definition :~ncl m 
z ~ n d i n g  of rolhery. The j)ropos:~l offers :l uniform definition of the 
crime. repI:~ciny various clescript ions of the crinw scattered through 
;I number of robbery pro\.isions in the prrscnt Codr. The scope of tlie 
c h r  is s o ~ ~ ~ e ~ v l i a t  estcwtlccl, in the clmft, to inclndc 1 1 s  qr  illreat. ol' 
force in etfecting an ewape fro111 the scene of n theft. e w n  lf force has 
not :ictually heen used in t:tking the property. 

ITipll pel~alties aiv presently l)rovicle~l for robbery. and the dn f t  
continues to grncle t l ~ c  crime sr \v~rrl j .  Gr:ttling distinctions arc made, 
lmwerer. \\-it11 respect to :wtu:~l cvnployment of force. menac in~  with 
srrious inj111.y. possession of we:~po~s .  use of accomplices ns d~stinct 
from conmission of the crime 1111nrmec1 and alone. Some of these dis- 
tinctions ;1rc m:ldc? ill present I:Iw. But the draft changes Fedcml l a v  
to the estrnt that 1)1~wnt stat ~ ~ l c s  base prnnlties on relatirely unin~- 
portant diirerences ;IS to the types of pmpertg or  pl:wes being rol)becl, 
~ x t  her than t Im clangers posed to the rictims.' 

1. R o b b e ~ y :  Sub.~tcrrt t j w  Definition.-Vnlike some current proposals 
for rerision. which \ \~ )u ld  delinc: roM)ery ;IS :In? infliction of or  threat, 
to inflict "serions bodily injury" upon mother  in tlw course of :I theft." 
the draft, :IS in present 1:~n-, mclhc l~  requires :ln attempt or  thrcnt to. or 

' Rwcnt1.v c n ~ ~ c t e d  or ~~roposed ro11l)rry statutes containing sirnilnr s~rl~stnntirc. 
cl~angrs inrlucle: S.Y. REV. I'Es. LAW 5s lG0.00-l(i0.1.5 (JIcKirrl~ey 1967) : PRELIM. 
Ilw. ('OLD. ('IKI \I. Laws $8 -I&%l, 40-9-2 (1W-l) : PROPOSEI) Cors .  I ' m .  ConE 
5 %  IWW, 914 (COIUIU. Itc*p. IWZ) : I'I~OPOSED IO\V.I CRTM. ~ O I J E  RET. 5 711.1 ( 1 w ~ i  
I h f t )  : Jlrcrr. REV. C'RIII. Corn $ 8  3301-3310 (Final Draft 1967) ; Chlr~o GRIM. 
I, . \w RE\.. 1'1to.1.. Drtlft of Rollb~ry Slu t l ~ t r ,  JIrmo So. 35-1, 0c.t. 10. IlMM: I ' H O P O ~ F ~  
('RI\I. CODE ~ o r t  1'~. # 1501 lNi7  ) : 310~~1. I'RSAL C'OIX 5 2E. l  ( I > . (  ).I>. 1962). 

'Thr  JIodel Penal Cotlv, for esn~n]llt~, states that: "l person is guilty of rob- 
)wry if, irr the rour.se of committing :I theft, he: ( a )  inflicts serious bodily in- 
jury nlmn nrlotl~er; or (11) thrcatc~rs c~riother with or pnrposely puts him in fenr 
of irtnuedi:itc. scriou.; hotlily injury; or (e) commits or threatens immediately 
( ( I  coxunlit a r ~ y  felony of the fir*t or srcw~d decree. ' Jlontr. I'ESAL COIJE 8 '22'1.1 
(IB.0.n. 19(;2). The stat~rtc- P I ' O ~ O S I V ~  here, insof:~r a s  it cliners from the Modcl 
I'cmal Code, is similar to tlrnt enac.tc~tl In Sew Tork. S.T. IWV. PES. I..\\\' 5 160.00 
( McKinney 1967).  
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actual infliction of bodily i ~ i j u r y . ~  Limitation of tlie crime to threats 
or  infliction of serious bodily injury would e1imin:ite from the scope 
of the crime forceful takings from the person si~cll as  "niuggings," 
acts which are ordiniirily and properly considered as robbery. 

The  threat proscribed is ii  threat of imminent b o d i l ~  injury upon 
another. This IS to distillguisli the crime from exortion, n-hicli concerns 
theft by threat of infliction of hnrni of sonw later time.' Threats of 
harm in the future nlily pose il somewhat lesser danger of violence and 
are dealt with in tlie general theft provisions, where defenses--such ns 
a proper clerilnnd for restitution-n~:iy be ;~rail:iblr which ;ire not 
arailnble with respect to the crime of r o b h r y . ~ o ~ n e  Statr  ~roposnls i seek to tighten the distinction eren further. The proposecl -lichigpn 
Revised Criminal Code, for example, defines robberr in the third 
degree :is the use or  tlirent of i~iimirient use of force "ag:iinst the person 
of anyone who is present." (Section 3307, Final Draft 1967). This 
seems too restrictive, however, since threats of imminent force against 
a person present at  the scene nligllt be nnrrowly interpreted to exclude 
threatening immedi:ite force :igainst 11 person held hostage elsewhere or 
forcing a person, at. gunpoint, to  telephone instn~ctions for the de l i~e ry  
of property located :it imothrr placr. The dnift ~ ~ o u l d  i~wliide, as rob- 
bery. any theft of property nccon~plislled by 1)lncing the holder of tlie 

'Robbery within the special n~nritime ant1 territorinl jurisdiction of the United 
States is now defined sin~ply. in csommon Inw tenns, ns n tnking fro111 the person 
or presence of another of anything of vnlue "by force nntl riolence, or by in- 
timidation," 18 U.S.C. $ 21 11. 

This has been nccel~ted as  nn uccurnli~ nnd nuthoritntive detinition of 
robbery from Blackstone, book IV, p. 243 (Cooley's ed.). to Bishop's 
Sew Criminal Law, Vol. 11. 8% lli7, 1178. Tnking property from the 
prewnce of another f~lonionsly and by 1)utting him in fear  is equivalent 
to taking it from his personnl 1)rotectinrl ant1 is, in Inw, n t n k ~ n g  from 
the person. (f'olli118 v. JfcDo~rtrld, 4.58 G.S. 416. $20 119'12).) 

See alro Xorris v. tYj~itcrl Strrtrr, 1.72 F.2d fiOF( (5th Cir.) cett. rlcnicd, 328 
LT.S. &50 (INB) : Robbery, in its ilsrml ant1 ordinary sense "means the felnni~~us 
tnking of property from the person of arlolher by violence or by pLting him in 
fear." 

This definition has been expanded somewhnt in other Federal robbery statutes. 
Thus, the bank robbery statute (18 T.S.C. # 9113) incl~tdes a n  "ntternpt to take" 
property by force and violence, ns well n8 tm actual taking, in its detlnitior~ of 
robbery. Similnrly, uns~~c~cersful offorts to take propwty by force nnd riolence 
nre proscribed, under the statnte cle.?Ling with n~nil. money or  other proywrty 
of the United States. ns " R E S ~ U ~ ~ S  . . . with intent to rob." 18 r.8.C. # 2114. The 
Nobbs Act (18 U.S.C. jj 1051). proscribing interference with rommerr0r hy threats 
or rioleuce, defines robhrry still more gencrnlly. to Inrlnde tnking or attempting 
to take property "by means of nctual or threatened force. or riolcnce, or fenr 
of injury, imntediate or fvtvre'' (emphasis added). i\nd the ni5trict of Colun~hin 
Code defines robbev  to include not only tnking of property by forre. riolence 
or fenr, but also "by sr~dden or ~ l ~ n l t h y  sriaure or snatching." D.C. CODE ASN. 
5 22-9901 (1967). 
' Of. present 18 O.S.C. 11951 which, while defining robbery to include threats 

of future a s  well a s  immediate force, additiondly proscribes ex-tortion. which is 
defined to include the obtnining of property by use or threat of force. One purpow 
of the present proposals will be to tlistingulah clearly between robbery. extortion. 
and forceful crimes not involving thePt. See United Stntes v. Sedlcv. 25: F2d $70 
(3d Cir. 19.58). holding that  the forceful hnrnssment of a trucker, during a strike. 
is not rnhbery, though the trucker wns tc~nporarily clt~prirecl of his t ruck  
' 8 r c  section 1730 of the proposcd theft provisions. Extortion. of rourse. is in 

itself a serious crime and. under proposecl section 1735 of the theft pro\-isions. 
constitutes a Class B felony. where the threat is to inflict serious bodily injury. 



property i l l  fexy of irnmtbtlii~te ~)l~ysit.al l ~ a r m  to hin~self or  another 
111uinn king." 

A s  in pre>ent Ii~w, tlw ~)roscril)l ion o f  threats to  use in~mediate force 
inrludes non\-erbnl iinrl iml,ljcit threats. Silent display of a weapon, 
brnndishing of u fir;t wliile taking the victim's property, wrrounding 
the victim with hostile ~)PISOIIP, even :i hostile tone of roice accom- 
p:~niecl b- a ciemi~ncl for  property, can he mflicient. to prore  n threat. 
of the use of force for  the l>url,ose of overcominp resistance t o  relin- . . - 
quishment of thc property.' 

'TIln dmf t  pi.osc.rilws tlle nsc 01% threat of force only if someone is 
actu:~llg injnreil o r  thre:~tene(l with injury. o r  actn:~l injury is at- 
tempted in the course of stealing property. This  eliminates from the 
scope of the crime, "fowrful" Inkings froin another person s w h  as 
pirkpocketing. wl~ere tlw r i c t i n~  is not  ware of the crime, and no 
c-ondnct is conipclled fro111 Absent coercion of the rictim. the 
theft pow:' im special d;~ngers  of violence and its seriousness may be 
n~e:~snretl in terms of tlw i ~ ~ i ~ o u n t  oI  property t:~ken l l ~ i d ~ r  theft, rather 
than robhrj-.  provisions. 

3. ..Co1c1..w of Corn ~ n i f  fing n Tlref f."-The most snl>stantial reform 
of I I W W I I ~  law untlcr the propos:~l lies in the definition of the 
.-in the collrsc of co~wnit t ing :I theft." M'e clcfinc it to 
attem t to  commit theft. \\*hethw or  not  the theft is s~~ccessfully coin- 
plctec?' :lnd to  inc.l~~de .? 111111edii1tr flight from thc eonlrr ission of,  o r  ail 
~~usncceesfr~l effort to cwnin~it, the theft." T ln~s ,  the c~mphasis is oil 
the use of force, ~ x t h e r  thnn t l ~ c  si~ccessful taking- of property. Rob- 
Iwy-not "nttenl )tea ro1)l)ery" or  "nssi~ult with mtent t o  rob." hut I .  tllv ~ I ~ I I I ~  of ro ]llrl:\. ~tsvlf-~~l~cler tl~is clcfi~~ition. oc-clur:' :I[ the 

"Thv ituport:~ttt con41lt*r;1ti1111* shonld 1~ n-:ietllc*r the :tctor intrnds 
to coercr the o\vner into parting wit11 his property by t h e  thrcxtx he  uses 
n ~ ~ d  whether lintler the circ.t~tnst:u~c-es the threat is or ntight l)c effective. 
There is 1111 ~ U ~ ~ H I S C '  serwd by c.rlllit~g it rol10e1-y i f  threats :Ire dirrcted 
:igainbt the wife or (.hilt1 o f  the owner. but sontething else if the si~ttie 
tllre:~t* :tre dirwtrd to\v:~rtl t l ~ r  r~swer'.; fi:rttcct. or n child of a completr 
stranger who It:i[~pe~is to IIP presw~t. (XICII. 1 1 ~ ~ .  CHI>[. CODE 5 3310, Com- 
I I I P I I ~  a1 ~Fit1:11 r)r:tfl l !W) , )  

Cf. present IS Lq.S.C. 3 19.51. clrfining robhrry :IS taking property by force or threat 
dirchc-ted :~g:~inst :I prrson, or npain.;t 'pmperty in his crtctody or  p(*scssin~t or 
tlw Iwrsotl or prol~tvly of :I rdn t i re  o r  t~letl~lwr of his fl~rnily o r  of nnyorlcl in his 
( W I ] I - ~ I I ~  : ~ t  t h r  t i tw (bf t h ~  tt~kinx. . . .'* IS TV.SJ'- E 5  21 11 and 2113 (lefiiie rotbl~e~~y 
:I< :I taking of property f r m ~  the lrrrson or prcsenc- of another "by forcr and 
riolertce or hy intimiclntion." without specifying ~ h e t h c r  threat> to another con- 
sti_tute intin~idntion of the propwty holtler. 

' A'fvl. ~~4.. (-11itc11 A'tfrtcs I-. 1{(11;cv, I?!) F. S I I I I ~ .  W4, ( S i  (S.11. Cnl. 19:;). hold- 
ill: that drfcwl;lt~r'* t1rm:uttl to :I I ~ i l l t l i  tellrr. \\*11rr1 :iskin= for thr  teller'* cs-11. 

"tlr* ns I .iar nncl therr won't he : ~ n y  trouble." con.;titnted an  attempt nt roh- 
Iwry. PEHKI YS, C'T:IM IS.!I. TA \v 239 !) I ! K ) .  q~(o t in (~  4 RI.AVKSTOSE. (*O>IYESTARIES 
242. sttlte*: ''[It1 is c*l~o~t%l~ t l ~ : ~ t  so I I I I I ~ ~ I  fnrm or threi~tcning by word or gesture 
I l r  n-rd :I* tnialtt I - rwte :In :llqwehrtlsion of cl:rnger. or indncr a marl to part 
with his Ibrcqwrtr witlioitt o r  :lg:~ilt>t I I ~ S  mnsettt." 
' 1)ictric.t (bf ( 'c~ltt~~tl~in courts h a w  :~ lq~nren t l~-  had soltle difficttlty applying rob- 

Iwry ~brnwril~ti~brlu 1 0  ~~ickl~cwlrrt c.:thcw, though tile st:ltnte clefin~s rol)brrp to 
indncle "sr~cltlcn rlr stealthy seixnrcb or .;n:~tc.lti~~n." D.('.  con^ .\ss. 5 22-2901 
( l ! K i l .  hcc J f ~ f ~ t t  V. f - n i t c l  SIutc.9, :<I(;  I?. 2d &72, 637 (D.C. Pir. li%3), reversit~g 
n rol~bery cwn~-ictiot~ : 

Thew is Itere 1111 stth-t:tl~l in1 widt~ttre to SIIOIV that the offensr coin~nitted 
\\-us rol111~r.v a* tli~tinsuirl~etl frcm 1:trceny. . . . TIIV j11rr shanlcl not II:I\-c 
I w n  :lllo\vrd to xpccul:~tr 41s to n'll~.tlrer tllr \rallet W:IS pickt.tl fro111 [the 
rictim's] purse or whether it tlrcq3ped to the groltnd in the jostling of 
the crowd. 



moment the thrwt  is made or force is used to obtnin p r ~ p e r t y . ~  
Further, even if no force is used to obtain property. the crinie is still 
robbery, under the draft, if the perpetrator uses or threatens force to 
escape from the scene. That tlie scope of the c.rime is not over-extended 
to include forceful resistance to wrest for the crime at an indefinite 
period in tlie future is assured by reference to "imn~eclinte flight." 
Ry this the proposal m a n s  to refer to the periocl of  portati at ion"- 
the period of time between the point i ~ t  which the robber has taken the 
property until the point at which "liot pursuit" is broken off, or the 
perpetrator has, temporarily nt. least, serured his loot.1° The estension 
of the crime to this poilit is wxrranted becnuse "the thief's willingness 
to use force against those who would restrain him in flight strongly 
sugpsts th:~t  he would hare cmployed it to eil'ect the theft hncl there 
h e n  need for it.?' l1 

4. Grading.-Ro1,bei-y is one of the fen- crinles that carries very llirrli 
penalties in our Criminal  cod^.'^ The theory liere underlgi~~p the high 

'Thus. i t  rvoold not he n11br.r. nnder the drrift. if the culprit, n~otirated by 
n purpose other than Illat of theft, renders nn opponent unconscious in nn assnult. 
and. belatedly deciding to tnke the victim's money, does so without further rlse 
of force. This would be theft added to the aggramted n.sault. hnt not robbery. 
Gf. Carell v. Unifcd Rtntee, 290 F.2d 422 (D.C. Cir. 19G1). holding to the 
contrary. 

gee C a t e r  I-. United States. 223 F.2d 352. 334 (D.C. Cir. 195.5). cert. denied. 
3.3 I'.S. M9 (19%). holding, in n case of felony-murder. that a robbery was 
still in progress thorigh there wns a slight interval ht~tween the tilne money 
\\*as tnken hy force and n policeman n n s  inforuled of the rohhery, b e e n  his 
pursuit, and \vns shot by the robber: 

We hare no douht thnt the nppellnrrt had not sec11rw1 to himself the 
fruits of the rohhery. hilt was still feloniously carr.ying nwny the stolen 
money when [the policen~an] began the chase. The delay \vns so slight 
thnt the bandit had not heen nhle to reach 11 plnw of wenling security. 

Our proposnl extends th is  concept so a s  t t ~  estnhlish thnt the crime of rohhery 
ran hcgin a t  some time during this point of escape :is well ns continue until 
the esrnpe is successfnl. 

" l t lone~ PICNAL C O I ~  $222.1, ( ' O I I I U I ~ I I ~  2 nt 50 ('I'cbnt. Drnft Ko. 11. 1MiO). 
12 Fnder present statutes. heavy pennlties a re  provided for robbery, hut the 

penalties vary in accordance with the ty1w I I ~  property lwing robbed rather thnn 
the actual dnnger to victims posrtl by the com~nission of the prime. 1tobher.v of 
property of the United Stntrs. 18 [T.S.C. I( 2112. rohbery on I"eder:~l territory. 
18 V.S.C. 6 2111, and roblwm in the District of Col~mbia. D.C. ('ODE .\sS. 
4 22-2W1 (1%i7). cnrry pennlties of 1111 to 1.5 yrnr f  i~nl~risonment. R I I ~  hank rdl- 
heries-the most conlrnoll Feclernl c*rimr 111 whir11 henry venalties arc iniposecl- 
nre punishal)le by up to 20 yenrs' i ~ ~ i p r i s o ~ ~ ~ ~ ~ e n t .  18 IT.S.C. 5 2113. a s  1.; rol~twry 
under the I I o l ~ l ~ s  .W. 1s l7.S.C. 5 19.71. .411tl, whik  rnl~lwry of :I Post 0fficc2 or 
the F t ~ l e m l  ~unil ortliutwilr r8rrir.s n wnttmc.e of 111' to 10 yenrs' in~prisonr~~c.nt. 
11 mandatory sentencc of 25 years' imprisonment I I I I I < ~  he im~)oxvl if the rolher 
wonnils the rictim or "pats his life 111 jenprtly by the IISP of a clnngero~~s 
or has previously rohbed the n~nils. 18 T1.S.V. 4 2114. While \vcn 111:1i11tnin hich 
penaltie- for robbery where dendly force is rwed or scrims injury is tl~re:itcnetl. 
we do nnay. in accordance with o w  general ~ ~ n t e n c i n g  policy. with the trim- 
dntory r n i n i n ~ i ~ n ~  pennlty in the mnil rohhwy statnte. 

The n~nndntory pennlty imposer1 1q- 18 I1.S.C. 5 1111 is nn I~istorit. relic. The 
originnl mail robbery statute. enac.trcl ill 1810, inqmsed the denth pennlty. x\-liirh 
wns Inter red~~cerl  to life in~pri.snnrnent. ant1 in 1 W .  wns reduced to 25 year.. Scr 
Coettwr r. r?r.itcd Strrtcx. 1!39 F. 2cl -1'21. 432-433 (4th ('ir. 19-43). 'I'i~c. 194s re- 
visers left this penalty ~ ~ r ~ t o ~ w l i e d  h11t nnted : 

The attention of Congress i -  clircctcil to the ~lwnilnlory mininlun~ p11nis11- 
n~ent  provision . . . of section 2114 . . . . [This rr:~sl left 11rwhnng~i1 11r- 
cnrlse of 111e controrersinl question il~volretl. Such legislnti\~e i~ttcmpts 
to rontrol the disc~retion of the sentwwing jndge a re  contrnry to tht. opin- 
ions of experienced criminologist-s nntl criminnl law experts. T1ii.y are 
cnlculatetl to work ninnifest injustice i n  nl;tny cases. (Reviser's Note to 
18 CT.S.C. 1 2114 (1964 ed.) ). 



p e ~ ~ a l t i ~ s  is tlmt the* great 1)otrnt inlity for  violence itntl 11uman 1iarn1 
1s the I I W ~  on t s t :~~~ t l i ng  cli:~ri~c~tt~~*istic of the I-rime. .I proper a- i i t l i~lg 
sclien~t* Inn\- serve t o  deter col~tluct whir11 c:rn readily lead to  the r i r -  
t h ' s  Iwclily Iii1r111. JIoreove~., \vl~rw \ iolenw :~rtual ly  t111cw take p1;ic.r. 
~ h e t l r c ~ r  o r  not prol)rr t j  is ~ : I ~ ; I ~ I I .  i111tl in ~vhnt  i ~ n ~ o u n t .  is not so sig- 
nifiri1111. I t  is the wil l inq~~ess (11' i1 1.obb1.r t o  w e  or  t h r e i~ t r l~  i l~ l~nedi :~ ie  
inj11r.v for  pecuni:l~.y g i ~ ~ n  :lnd t hr im~bility of the ordini~ry citizen to 
defend lii~melf :~g:linst a sut1tl1~11 encounter 11-it11 s r ~ c l ~  violence n-11ic.11 
make ~.ol)berj- one of tlie most twr i fy i lq  crimes with wl~icli \ve n~ns t  
(leal. 

TII gr:~tlinz tllc c-~.imr. ~ v c  (l11fine three I(*vels of c~llpnbility. 'I'lw 
ulti~tlatc evil in c*on~missiol~ of the c r i~ne  of robbery is the r o l h r ' s  
clispl:~vrd \villingnrss t o  ri1l.r.y orit his tllrcwt of deiltl~ o r  serio~is in- 
jury. I f  the rold)er iic.tunlly ostls t l e : ~ d l ~  forcv-that is, :IS we defi~ie it. 
.'fires :I tirearm o r  c.splodes or  1111rls :I c l e s t r ~ ~ ~ ~ t i \ ~ e  clevirc or  directs the 
forw of ally otlwr d a ~ i g e r o ~ ~ s  \vwpon ;ag:lins+ it~iotlit~r"--lie will 1~ 
gnilty o f  a C1:1ss .I felo~iy.~"l'l~is. of c~ourscs. inclucles :III effort of tlw 
~.ol)ber to st.rio11.1y i l l  jnre his rivt im. r ep rd l e i s  of \vl~etlwr Ile snccertl~ 
in doing so. 11'11r11 tllc rohl~er  i~rtuall!. sl~oots at his: \.ictin~. it is irrelr- 
rant ,  for pnr lnws  of ~ne:i.iuril~g r.ulp:thility. whether he kills. seriol~slp 
injuws. or  niis+s t l ~ c  victim." 

A I c ~ ~ o ~ ~ ~ ~ ~ l i s l ~ ~ ~ ~ t ~ t ~ t  of ;I rcl)lw~y I)?  111cwwi11g :111otli~1. wit11 serious 
injury is p 1 ~ 1 e t l  :IS n C1:1ss 1 %  felony. \\'bile the perpt~trator's c.111- 
pability is not 111i111ife~tly 21s grr :~t  \ T I I ~ I I  he obtnins property upon 
his tllreiit. :is it is \vhen he :~vt 11n11y must resort to  forw to overcome 
his vie-tim's rrI~~c.t:lnce. : I I ~  ovrrt threat of great injury clispln\.s iI 

willi~lgl~es< ~ I I I ( I  ~vil~lines. to l1111.t the v i r t i ~ ~ ~  n- l~ ic l~  (~vi11~11rrs tlw ( I : I I I -  
yerolls cI i :~~*i~rtrr  c:f t l ~ c  rull,ril. 'l'lw pe11:llty for  t l ~ r r : ~ t ~ i l i n r  imnletli- 
ate si~rious injul:\. i l l  the com~rlission of :I roblwry pa~.;~llrls the pcl~:~l ty 
for SIK-II t1lre;trs in theft I)y t>stortion (1)rol1o.4 i;ec.tiol~ IT::?). 

T h  draft ;11s0 gr:ldes :is :I ( ' I n s  13 frlony any ro~~rmissmn o f  :i 

rolhrry in ~ ~ h i r l l  tlie cnlpril is in  possrssion of n firennn or  ;i!~y 
otllev \vri~pon " t h  ~ ) o w e ~ s i m ~  ot' whic.11 1111(1er the ~ * ~ I - ( * I I I I I C ~ ; I I I C C S  111- 

dic:itw :in intent o r  readinrss to inflict serious 1)otlily ii~jury." I T ] ) -  
g r ; ~ i l i ~ ~ g  of crimes i~onl~ni t te~ l  wit11 fire:~rn~s is in :~c~orc l  wit11 the policy 
of Congress. :IS r c ~ c ~ ~ t l y  esprwsctl in t l ~ e  (;11n Control .\rt nf 196li. 

'"'rhis posrs t l t c .  itltrrrstitlg qwstion why n n  :tttempt to kill i n  t11c colt- 
I ~ s t  c~f  :I rr~ltlwry s l~o~tl t l  I)c* :I lirst ~lcprrc- f d c ~ n ~ .  while. : I I I  :tttetnpt 10 
ki l l  O I I ~  of vcmgwlltre or tn  rcLlllo\.e n r i rn l  in  love o r  bus i~~ess  ~1111lc t  Iw 
ottlt r;cc.crlld tlrgrw. The j ~ ~ s t i l i c , : ~ t i o t ~  lies i t1  . . . the sewre and \vitlt.- 
sprrqtl  ittsemrity grnrratecl 11p the bnnclit. ittrli~critttit~:~trI.r :i~s:iilitt:: 
:Illyone \vhn ~ I I : I ~  11t' clerp~~ilrtl of prnlwrtr. 111 :tciditiott, \vtb brlirre t h t  
111v r r q i~ i r e~ t~c t~ l  Ilrrt- that lhc. :1ss:1111t he 'it1 t l w  co~nmissictu of theft' 11ns 
1111. cq7'cc.t nf rc4 tqic.ting the  til'st clccrrr ~wlt:ilty to  n rlnrro\\' rlilss of i l l -  
Ie ln l~rcvl  I;illii~gs : I I I I ~  it~.jllt'i~*s, viz. those nhi141 ('c~~ut. dose to acrotnplish- 
I I I I . I I ~ .  (2101tl.11. I'Es.\I. ( 'OI~E  B 22.1. ( ' ( ~ I I I I ~ ~ I ~  : ~ t  72 (Telit. 1)rnft So. 11. 
l ! m )  ). 

. i t  prt+eut, the  lntnk robbery st:~tutr, 1S IT.$.('. j! '1113. n t ~ t l  t he  statntc. clrnl- 
ing with robbery of ln :~i l .  t r to~~ey or otlwr property of the Ut1it1.11 Stntes. 1S I1.S.C. 
S 21 1-1, ltrm-ide :~ggr :~v :~ l td  pe~i:~ltios N.IIW t h ~  roI11wr i~ss ;~u l t s  t11v victi~n, '31r 1t11ts 
Itis l i f e  i n  jeop:~rtly 11y use of ;I i l : ~ ~ ~ g i ~ r ~ t n r  \ V ~ ~ I ~ I I I I I . ' '  Wilkott v. I'tt itcvl SItr1c.x. 145 
F. 211 734 1 9 t h  IYr. lib14) : ,V ; I~ I I I I I I I I .  v. 17i~;f(*d A'tfltcx. 1fZ 1.'. 211 314 (lX11 ('ir. 
1!)47) : I'cclw v. 1~11;tr(l S'tufc.*. I(;:< I<'. 2 1  Y23 I l O t l t  l'ir. I N i )  : 1if11tto)t V. I-tlitrd 
.Vft~tt..v, :H.< F. 211 427 ( 7 t h  l'ir.) rrt-1. 11r11icel. :k! [Y.S. .%I) (l!Ki). ccrt- dmievl. 
%I; lV.S. 9%; ( l !Ki i )  : 11711~lvtt v. I A t f i f d  S t f t tm,  3Gi F. 2cl 41;s (-<tll Cir. l!Il;fi), 
I )tltclr I.'c~tler:~l rol~ltc.ry sl:~tutc.s t111 I I O I  prrtriclc for srtch nppr;~wtinp factors ( cg. ,  
IS t.,S.l?. $ S  19.51.211 I ,  2112). 







niost banks ( for  example. gowninlent i l is~~lxnce t l ~ r o u g l ~  t l ~ e  Ferlen~l 
Deposit Insurance Corpor;~tion) c:tnnot re:~ll.y be snit1 to be as great 
RS is the locnl interest in protecrhq 1oc:rl businesses, incl~iding banks, 
from robbery.21 State prosecutors tlirougllout the nation have de- 
ferred to the Federal government in procccution of bank r o l h q  cases, 
and bank 1~o11hry is ~.epi~rdecl ns pri~nnri  l :I Federnl crime. Whilr 
there sec.111~ to be littlr I -C: I~OII  to nal.row t h ~ s  juriscliction, its exercise 
could be considel.ably restricted. The priliie interest i l l  eriforcrnient 
of robbery l a m  lies with the States: nncl Federal jurisdiction, as a 
matter of policy. nerd not I= exercised whererer State law enforce- 
ment resources are enough to apprehend and prosecatr the oflenders." 

The experience uncler the IIobhs Act (18 17.S.C. $1051) h :~s  slio~vn 
that extremely broad Fetlernl juristlictio~i ci111 he sparingly t.xercisetl- 
only wliel~ tliere is son~e cle~noi~stn~l)le 11eec1 for Petlernl in\-olvement 
in the caw. Reported cmes indicate that the FIol~bs Act, cwveriiig ally 
robbery "tlffectinp commerce," lins bee11 very rarely used, despite its 
apparent 11:ltionwide coverage of rolhery of any business, for  exam- 
ple, a liquor store.'3 The Ilobbs Act, then, is an esnniple of how broad 
jurisdiction:~l c o r e r a p  ciill he giren to :i Fcdernl Inn-, r 11us obviating 
the frustr.nting possibility thnt a Frtlrr;~lly p~~osecntrtl cllse may fail 
because o t! nonsubstan t ive jurixlict io11:11 distinctions. while esercise 

=Indeed, the FDIC does not directly insure member banks frotn robbery. FI)IC 
inrumnee is payable to depsitorr, upon the fnilure of n memher bnnk. 12 T.S.C. 
g 1821. Each bad-  is required to obtain its own indemnity insurance against 
"burglary, dcfnlcntion nncl other similar losses." 12 U.S.C. 5 lS"fi(e). Purthrr, 
~ n c h  bank is obligated to ~ll:~intilin its OWII ~ e ~ u r i t y  c1eric.e~ "rcwso~table in cost. 
to discourlrgc robberies. 1111rglnric.w nnd Inrcmics." 19 t-.S.C'. f 1HS-L. The aver:tgts 
loss in a b n ~ k  robbery is nbout $6,000 (figure give11 iu JIcDon:~ltl, Ct - i~wu  of I'io- 
letlcc Againrt Ranke, 1 THE T A W  OFFICER 30, X2 (April 1W8) ) [hereinafter cited 
ns VcDonnltl]. I t  is  quite unlikely, except perhups in  a rery sn~:~ l l  country bark. 
that a robbery will cause sufficient loss so a s  to cause a bank to fnil nnd thereby 
require pnynl~nt  of insurnncu! by the FDIC. 

"Though the number of 11nnk robberies is on the rise todny. unlike the 11ank 
robhe- gangs of the 1930s. today's bnnk rother is, in more thmi 70 percent of 
the ca.ws, rt lone bandit, often ncting iml~i~lsivrly. See l\Ic~onnltl ,  a u p m  note 21. 
These a r e  crili~es which c~mlcl rt.ry we11 Iic investifiated and prosecuted by locnl 
authorities. 
a Almost nil cnses arising 1111der the Hobhs Act a re  prosecutions for extortion. 

An occasior~:~l robbery caw does nrise. however, when organized underworld 
figures a re  inrolred. Hew, there hnre been Federnl prosec~~tions, though the nrt 
of robbery, of course, is slwific. and locnl in nit twe. The recent case of 1-r~itnf 
Slatex v. Cuci, 401 F. 3d MA (2d Cir. 196s). m t .  dmicfi. 381 1'.S. 017 (1969), 
inrolved n cw~spiracy, fornlerl i t t  New Torli, to  roll un armored cenr mesenger in 
IAY Angeles, Cnlifornin. Concertiiltg the n p l ~ l i c ~ i ~ t i o ~ ~  of the IIolhs .h.t to robbery 
cases, the court stnted : 

[Tlhe lrgislntire history c.learly indirntes that Congress deliberately 
enac t t~ l  n broad statute designed to npply to all robbery nnd extor- 
tion which affected commerce . . . . In United States r. De Skto, 3% F. 
2d 929 (2d Cir.), cmt. dmiefl .  377 T.S. 979 ( I W ) ,  we afRrn~ed the con- 
viction under the Hobbs Act  of a defendant guilty of a crime similar to 
that  pln~tned by apprllnnts. De Sisto wns ncc.used of 11ijar.king 11 truck 
loaded with silk from .Tnl)lln 11y means of threats of riole~lcc ~~tldressed 
to the driver . . . . [Tlhe Inugunge i r t  the Act relating to interstate 
commtwta is extremely broncl, 'manifesting a purpose to use nll the con- 
stitutional power Congrea hns to punish interference with interstate 
commerce by extortion. r o h k r y  or physicnl violence.' Btirme v. rni ted 
Staterr. 361 T-.S. 212. 215 ( 1 W ) .  It is  snfRcient under the Act that 
the proposed robbery would 'affect' commerce. 



of the jurisdiction can be very limited as a matter of g o ~ e r n ~ n e n t  pol- 
icy. Thus. insofar :ls the Federal gorernment retains :m interest in 
the ~.ncl<eteeriup :~spccts invol\-ed ill cwnrnision of rolhery. coverage 
of the (*rime :IS it affects comnmw m:xy \re11 be retained. 

The robberies in which the Fetlcrnl government clearly has the 
p r i m  ilitrrest, as compnretl to the States. are corered by 1s U.S.C. 
d 2111 (robberies within the Federal innritime n11c1 t~ r r i t o r i n l  juris- 
diction). 18 17.S.C'. W x  1158, 32$2 (roblmies b ~ -  Indians on reserw- 
tions), IS T-.S.('. fi 1991 (entering 3 t ntin in Federal terr i tor-  for  
thc purpose of co~nmit t ing rol)l)cr\.- ) anel 18 TT.S.C. 8% 2112. 9114-2116 
(robbery of any mail. nlolley o r  other property of the 1-aitecl States) ." 
-1s wit11 coremge of the ni:lil, i t  111ig1it he w l l  to extend Federal judis- 
clic.tion to  robbery of other prol~erty ~ r h i c l ~ .  ~ r h i l e  not Federal property, 
is n-ithin ~ v o p e r  Feclernl custody wnil control-for example. contra- 
b:tncl seized 11y Federal 

Since rohbery i!: clelinctl :IS the tllrrat o r  use of force in the coursp 
of c.onimittiny a t l i ~ f t .  :t sim1)le i ~ n d  riitionnl approach is t o  n~nke  their 
juri4ictionnl elements coextensive. Tinleis tlie exercise of -iery broad 
jurisclic*tion is ~.estr:~ined, this ;tl~proncll will prcscnt certain issues 
for  co~isideration, h o ~ ~ c \ - c r .  stcniminy from the proposed n~~ification 
of theft olt'enses, i.c.. treating all 11111n\\-ful ; l cq~~ i~ i t i ons  of property 
a.;: theft. regardless of the means. Thus. while theft-by-tal-ing from 
a hi111k is presently :I Federal olYense. incleecl proscribed in subpni*:t- 
mr:tph ( b )  of the so-callccl "lxtnk robi~ery" .;t:lti~te (18 IT.S.C. 8 .3113), ? 
~t is not clear t h t  a11 tldts-1, -fr:ul~l from :I bank a re -o l .  ought to 
11-matters of simil:lr F1erletxl coricelm.'" I t  should be noted. howercr, 
that, if the mails :Ire u.;ecl-as is co111nwn rrhe11 checks are  presentecl 
at  one hank for  collec.tion at :111ot11w, Illere presently is Fec1er:d juris- 
diction nndcr the mail f ~ x n t l  st:~tute. 

" -411other pec~iliurls- Federal jnristliciion orer the crime estends orer  robbery 
or1 the high *Pas, :md robbery ilelwre, as piracy. 1S T7.S.C. 85 1669. 1661. A staff 
report is being prepared on the juri~clic.tionn1, a s  n-ell a s  subst:mtire, aspects 
of piracy. 

sb\'c.c Patnforc r. I-nitcd Stc~trx, 1 F .  2d S ((it11 Cir. I'J?-l), revercinz a robbery 
cmlriction in \vhich nn illegal wl~iskey still, seized by government agents, was 
retaken a t  ennpnint bj- the  tlefentlnnl; the property ret;lkerl. it wah held, mas 
not "proprty" of thc  1-nitrd States. .Iurisdiction ovcr the roblters- of :Ins 
property within the cnstody of the gorernment or its agents \\-oulrl prercnt 
unnecessary distinctions, such os tllat in Sorton c Zerbal. ,S3 F. 2d (;Ti (lot11 
Cir. 198D), re,-t. denied. 299 11.S. 541 (1931;). which held that the statutes pro- 
~cribing robbery of gorernnient property and ascilnlt with intent to rob mail 
~na t te r  stated two ctifferent crinres. ench requiriu:: different elc~ilents to be 
prored. 

QThe estent nf .iurisdic<ion now, unller the theft prorisions of the Federal 
bank roLhery statute, is unclear. Svc ic,.lfclst~rs r. C-tritrd Statcs, :iT8 F. 2d 262, 
916 (9th Cir. 1967) : 

[ I l t  is  bard to lwlierc t h a t  Congrcsq [in enactinc the bank robbery 
statute] \vas nilling to inrolrc the trnited States in the multiplicitous 
lrarl check. forgem nnd other fmdulent transnction r a w s  which occupy 
so much of the attention of locnl Inw enforcement authorities but \vljich, 
so fa r  as appeurc, hare  no ;lsperts of interstate gancster actiritie-;, and 
which present no dnnger that state law er~force~nent will be lackinfi 
in diligence. 

Cotrtra, Thnppnrd  r. T * n i f c d  Rlateu, 354 F. 2d 7% (5th Cir. 1965), rwf. clt.?licd, 
38.7 1T.S. 9.-LS (1MH;t;). afllrrning n convirlion for larceny by false pretenses nnder 
the thcft prorisions of the  bank robbery statute. 





COMMENT 
on 

THEFT OFFENSES: SECTIONS 1731-1741 
(Low, Green; J u n e  27, 1969) 

ISTIK~UCTOIIT NOTE 

Tllere :Ire well over 100 sepnr:~te statutes n o r  in Ti t l r  18 that deal 
with theft o r  s o ~ i ~ e  other tlicft-rcllated activity. 'I'lie purpose of the 
group of theft lwovisions p~.ol)oscd here is to  ronsoliclatc : ~ l i c l  simplify 
these clsisting s tn t~~ te s .  a l ~ d  lo propose in their stcvtcl :I r c la t i \dg  
straight forward group of swt ions covering the mr ions  W:ITS one ( ~ 1 1 1  

~nisalqwolmiatc \vIr:tt I dongs  to  another. 
Four  sections of the propos:tl deal with rn:~tters of substantire cov- 

erage:* ( I )  S e c t i o ~ ~  173.2 collwts i l l  one scvtion most of the c o ~ i i r ~ i o ~ ~  
f o r n ~ s  of theft of '  ~)ropeify,  ~ ; I I P I I  :IS Iirrceng, c~nbczzle~ncnt, fnlse I)!'(*- 
tenses, l)l:~ckmail, extortion. :111tl the like. 'I'his'sectiori :~ l so  deals w ~ t h  
~*eceivilip stolen property, (2) Srction 1733 relates to  the prol~leni of 
theft of serrkes. i.c.. theft of s11c.l1 matters :la Innil service. use of go\-- 
erniilrnt labor for  private pllrl)oses, me of r en td  cars without p:iynp. 
rind so on. (3) Src.tio~i li::-I this 11-ill1 11iv tlieft of property that h s  
heen lost. 1ni4:titl o r  ~nisdeliw~.c~tl. (41 Tlic lin;~l section (section l i M )  
corers unauthorizetl use of n~o to r  rehicles. 

Tl1e1.r :we also fin> general sections cle:~lin.~ with matters rornllloli to 
all of the ditfereirt forms of tlrvft. (1) Sectlon 1731 :~tldresses the f i~c t  
that tlreft is tl.c:ttrtl I)? thesc ~ ) L ' O ~ O S : I I F  its a siliglt> unified oti'clise, 
~vhicli c:m IN co~rr~~ii t te t l  i l l  :I \ \ * i r k  vitricaly o l  \ v : ~ ~ s .  T h e  legal coll- 
sequemoes of this c.c~~~solid:ttio~i :IIY spelled out in this scction. ( 2 )  Src- 
tion 17% relates t o  the su1)jri.t of p a d i n g  theft offe~isrs, i .~ . .  provid- 
ing which s i ~ i ~ ~ t i o n s  slinll :1pp1y to the r :~~ - ions  ~ a y s  in  ~rl i ich tlie sub- 
s?:tntiw offense of theft ci111 l)c ~wmmitted. (3 )  Section 1739 relates to 
serri.:tl special tlr~t'twses, i.r., c.l:~irn of right t o  the prol~erty o r  se~.v- 
ices i~ppropriated, :tnd the prol)le~n of interspousal tlicft.** (1) Sect ic!n 
l i + I  cwntains definitions of tlrcb 111:tjor t e n w  that are  used in tlie 111:1111 

provisions. and thus in large 1):tl.t controls the s~ibstal~t ivc scope of the 
theft complex. ( 5 )  The 1:st section of these propos:~ls relates to the 
grading of the olfmse of un:liltliorizecl usp of a vehicle.*** 

* 'l'\vo sections, ~nisnpplicntion of ~t~tritstetl ~)ropcrty (section 1737) a1111 clc- 
f r n u ~ l i l l ~  secured crcvlitors (sectiou 173%) h:~ve bee11 transferred from the forgwy 
grorq) of offenses 11) the  theft gr1111p i n  the Study I b n f t .  

**Tl~rsr t\vo ele~ncwts of proof :tlq~e:trrd in >ectiort 1731 ( t h r f t  of lmqwrty)  i l l  
tlw Tt*litative I h f t  :lntl h;tw bee11 tri~nsferrerl to this section i n  the Stndy 1)mft. 

*** 'l 'ht- w?l,nr:lrl~ s rwt i~~r l  i l l  t lu ,  'I'c~~~t:rti\'r Tlrirft 11c:tling w i t h  gr:~tlin:: of I I I I ~ I ~ I -  

tl~orizt*tl ttsr of :I vc~l l ic . l~~ has b t w ~  1114wted :is s ~ ~ l ~ s w t i o ~ i  ( 3 ) .  i l l t o  Stn(1y I )r:tft 
sectid111 li3H viliich 111.tlll~s ant1 1 1 l ' c w i t l ~ ~  :I d ~ f e l l w  for that uffel~w. A\ f ~ t h  gel1vr:tl 
section on jurisaction over the t l ~ c f t  offenses (section 1740) w:is also added. 
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The conmentary is desiplecl to set forth tlie reixsoning that led to 
the specifics of each section. The coniment:iry is not organized by sec- 
tion; but rather is o r ~ n i z e d  acrortli~ig to substitntive topic. Encl~  
topic. is numbered mtl%riefly descril,etl in :I Iie:dinp. ho\vever, \\-Iiirli 
sllould permit, through use of the T:lhle of ('ontents, easy discoreq- of 
the place  lier re :my given problem is tliscussed. 

1. /ntroductio71.-~here.-Tie : ~ r c  il nunher of ad\  nnt:iges to 1% gained 
by a nnifiecl theft provisio~i such :ts is aclranc.~d by these propos:lls. 
Present Fedeml !nu- includes a \vide and un111an:qeable variety of 
orerlnpping rllid confusing te rns  to deal wit11 various forms of :lc- 
qnisitive c~ondu~t-~~e~nhezzlc~," %ciil," .'pnt*loin," .*convert." ~ o l i -  
ceal," "retain," "tnke," "carty away," *'abstr:lct." "misapply." .buse," 
'.buy," .L~ecrete." "possess," +*receire," .'obtain 1)y fraud or  deception," 
"take by device, scheme o r  grme," "ol~tain, tlispose of. con~mit or  :it- 
tempt an  act of extortion"'-:ind so on at co~isicler:il)le Iengtli. Such 
variety adds nothing but color to the I;iw. rind :it the same time builcls 
in serious disnclvnnti~~ps. I t  is pritcticallg impossible to develop :1n 
overview of the kinds of cond~ict rencahecl by l~ederitl law, for tllc p r -  
pose of measuring tlie extent to \vliicli it is in accord with modeni 
econornic circumstances or  for the purpose of assi~ring consistency 
of sanction for corn )arable conduct. Siiuch diversity is an open invitw- 
tion to the teelinicd defense-to tlic r l r p n ~ e n t  that **the illdictment 
charges stealing but what I was re:dly domg r!tras purloining and tlierc- 
fore my conviction should be reversed." I'hcre are mldonbtedy hid- 
den gaps in coverage as ~vcll, gaps -\vhicIi \\-onld be apparent if there 
were some consistency of lmlpinge and appro;lch." 

It is the purpose of these proposals t o  simplify and unify as mach 
ns is consistent. with the brr*iiclth of cover:1ge deemed clesimble in ii  

group of sections cle~ilinp wit11 rnriolis forms of theft, ,It the snlne 
tsirne, the present scope of Federt~l law-though perhaps slightly 
broader here and n:lrrower there b ~ . t ~ ~ i ~ s e  of the attenlpt to reniove 
inconsistencies-is not measurtlbly chanpd,  except in one nrea notecl 
helow? Pmposed section li:+L is the m q o r  \vorkliorse in this effort. 
As v i l l  be seen below, it emhlxces p~:wt.ically all of the forms of con- 
duct covered now by the colorful lisl of woi~ls  above. 

2. Tnking or Ex~rc i se  of Unatrthorized Contro7.-These terms are 
intended to bear the nmjor burden now included ~ri t l i in  concepts s~ich 
ns larceny, cmbezzlenlent, stenling, prlrloining, and tlie like. They are 

'See, c.g., Rcnnett v. 7lnited States. 399 F.2d 740 (9th Cir. 1Wt). where :In 
offender was snved fro111 n conviction for "stenling" becawe he swindled the 
bunk instead. See ako U t ~ i t c d  Strlten v. lirtbacki. 237 F. Supp. 0:1R (E.D. 1%. 
1%). where n conviction undrr IS C.S.('. 8 1951 for extortion wns st nsitle 
becausf the defendant proved that he was puiltr of I)rilwry ruther thnn extortioll. 

'In nddition to the crises cited in not(. 1. corr~pcrrc 1S 1T.S.C. I &>i) ("with 
intent to conrrrt to his own use") with 38 IV.S.C. 4x1 ("converts to his owl use 
or the use of nl~otller") . 

SSnmely. ttmw forn~s of "einl)~~zziernenl" which I I ~ W  do not cor~tnin s r l  tale- 
ment of conrersion or intent to ron~ert  br the actor. Ver~1.v to "n~isapply" the 
funds or to "fnil to acco~lnt," rqresenh the complc~ted offense, wlvhrther dur to 
negligence or other cnuscb or dur to tile ir~tentionnl c.onverxion by llle actor to 
Ms own use. These offenses are c l i s c u d  in p a r a p ~ p h  12. irtfra. 



h r r o ~ v e d  fin111 tlie ori,rrin:il (11~1 ft of the 3Tocle1 Penal Code.* mid can 
k, found in subst :~~lre  in tlic proposed Michigan Code and in the 
p ~ ~ j e n t .  Illinois 1:1\v." 

Tho object. of t l ~ e  tlefenrl:r~~t's c.olid~~ct 1s nlinuthorizrtl control, i.c.. 
any I'orln of c*ont l r ) l  o\.er p r o l w r t ~  11-Iric.li rscwtls t lit. l)ern~issil)lr 
r m p e  o f  control : ~ t  t r i l ~ i t ; ~ b l t ~  t o  :lny Ic~,v:il i l~termt lie niav 1 11 e In t l ~ r  
prolrerty o r  t o  :tutIinrity g i \ w ~  1))- soi~~emie cwtitled to  giv; i & ~ a l i i n ~ "  
iinnutl~orizecl control is nieant to  iiiclude the typical 1:irceny situt~tion, 
where tlie clefentl:~nt : ~ t  the tinw of acquisitioli of p r o l ~ ~ t y  is engagill:. 
in uni~~~tl ior ized col~d~~rt~"l<sc~*c:isin~" i i~~:~ut l ior izr t l  control is 11iw11t 
to il~c~lucls the typiv:tl cml>ezzl~~~nent sit~lation, w l ~ e r ~  the tlefeutl:~nt 
alrcntly 11:is 1awf11l c-ontrol of l lie pmperty hut \vllcre lie exceeds his 
authority in snnw ~nateri:il way. I<et\vecn the two tcrlns-lwtwen 
takiug i111d e x e r c i s i ~ ! ~  ~ln: i l~t  llol- zed cwntrol-all of t IIP major f o r ~ r ~ s  
of ncqr~isitive I K ~ I I : I ~ ~ O ~  i11.e i ~ w : ~ n t  to 1w cowred. wirl~out. inquiry i!lto 
essclnli:~ll~ i r r r l r v : ~ l ~ t  filrtors sric.11 :IS I\-hetl~rr n capti011 o r  :~sporti~l!or~ 
has owurred. ~vllct her the (It. S(w(l:int c011111iit t 1 :i t respas .~ry  talil l~g 
o r  ha(l custody o f  the pmper t~- .  ilnd the lilie/$lw c1cb:ltp is meant to  
be shifted to t l ~ e  iswe of n - l ~ c ~ t h c ~  the defentlnnt had control orer  the 
p ~ w ~ x ~ t y .  and  \vl~ctllrr that c ~ l t r o l  nxs 
crin~i~iologically s i p i f i c :~n t  cllr~nrnt;. 
to tlw particiil:~. form of ~~~~:riit l iorizetl  control :ire relemnt to  l ~ i s  
cdpnl)ilit--to tllcs existencr of' the requirrtl 111ent:il elements :inti to 
the gr;\dinp of the 1~1rticnl:tr o f f e n e b a t  are  not relevant to the 
iwne of \I-11etlier the objccti\-(1 c o n t l u c t t h e  :lctns reus. to use the 
technical tern-11:~ occurretl. 

3. I 7ttcrtrflrota~zerl S'r.r~tr.vfor~ o j  //?I I~rfo.e.ut.-'l'liis Ii~ngunpe is i 11- 
clutlctl in prolroscvl stletion I f : : : !  ( ; I )  in o r t l ~ r  t o  ~*emo\-c~ : 1 1 i ~  doubt that 
the 1111i1utliorizetl t r :~nsfer  o f  l)~.opertj- over which oilc I~ns  antliorizetl 
caontl.ol is mei11it to he i~irlutlrtl \ritllin the theft provisions.' T~IIIS. :I 

trnstw ill bnnkr~lptcy who st~lls per.;on:~l property I~tblongin,a to  ilw 
e.4:itp : I I ~  retz~ills t I I P  proretvls for Ililnsel f will be guilty of theft. S o  
\ V O I I ~ ( ~  iI ~ o \ - ~ ~ ~ I I I I I ( ~ I I ~  en11r1oyw' \vIio used g y x n m r l ~ t  stores ;IS 11;s 
sourrc. of supply : I I ~  entewtl t l ~ r  retail sPlllnp businrsr. 

.\s wit11 theft of propmly 1b.v cleceptiol~ o r  by threat, it is possil)lc 
to ~oll.;tnle n i rh  cuontluct as tl~c. rserc.ise of 1111:lutlmkrl control over 
t l ~ e  1~'operty of ;~liotlier nntl tl111s to hold that it is : ~ l r e : ~ d r  corerctl 1)y 
p r ~ p ) w t l  s ~ c t i o ~ ~  l ' i:k?(n).  It is sepnr:itrl?- stated for  t\vo reasons, Irow- 
evei.: in order to  lnnlie i t  n l ) l ~ ~ ~ t l i i ~ l t l ~  clear. ;IS pointed out nbow, t l ~ a t  
.;1ic11 c-onduct is 111e:lnt t o  IJC, il~c.lu(ltrl, :IM~ in order to  support :I dis- 
tinction mide in the delinition of 'pol)er ty" bctweeu real i d  p > r -  
5011:1l p ~ v p e r t g . ~  

I t  sl1o111d nlso I)(? t~otctl t11nt I)otli n x ~ k i r ~ g  the t r :~nsf r r  i ~ n d  atte1111)t- 
inp to  ~ n n h  tllc t riinsfei. i~lc.luderl w i t l ~ i r ~  the prohibited conrIwl.* 

. . . . . . . . . . 
' Scc p;lmcroph -1 ( "I'roprrty") , infrrr. 
* ;\ttcwlpts were t l t4r t r t l  from scvtion 1782 in the Study Dmft : section 1i35(6) 



., Iliis reflects the judgnlent that ill this instanre tlie gracling of the 
completed conduct and the attempt should be at the same level. -1 
failure for the transfer to be eflective Iwcause, unknown to the seller, 
tho buyer is not s bona fide purchnser illid thus c:~nnot cut off the 
owner's interest in the property, is harclly :i basis for mitigating the 
seriousness of the otfense. 'l'lw seller is sr~rel?; :IS culp:tble as tlir thief 
1~110 succeeds. Moreover. an attempted trunsfer of an interest in prop- 
erty ~ o u l d  in many instances inrolve ill1 exercise of unautliorized 
control over the property, and thus would be included within the 
section anyma . 

Finnllg, it s !' loulcl ngnin hc enipliasizecl that the important. inquiry 
is not the p~r t icular  legal cvitegory of theft wit11 which the offender 
can be tagged. The attempt is to describe conlp~raljle m c l  essentially 
fungible conduct and to :ittach a single label-theft-to the offender 
who engages in it. Wletlier the; 1eg:ll conclnsion is tlii~t he exercised 
~lnnutliorizecl contl.ol or tllnt lie ~niitle an uiututliorized trmsfer is 
itself insigqiificnnt in terms of the drgree of ctilp:ihility of the de- 
fenclant mcl the extent to wl~ich thrre itrc lepiti~nnte societal interests 
in nssming control over hi111 for corirctionid purposes. 

4. Property.-The subject nx~tter covered by proposed section 1739 
is "property" as clefinecl in section 17-11 ( f ) .  It is of roursr intended 
111at money : i d  other tangible persoiial property of v:llue be inclllclecl. 
Rut the scope of the concept is meant to be much broader. Credit is 
included, oltl~ougli it is expected tllrlt the mnin context in which 
the theft of credit will be invol~ed is deception, to be c1e:llt wit11 
helow. It, :ilso n~eans contrnct, rights? including insurnnce, gn:w:lntees, 
:lncl other obligntions that :1re acqrl~i.rtl, agnin, us~i:~lly by cleception. 
The clefinition is broacl. aind is memt, to be so. Ko chnnge i n  esisting 
Federal law is expected :is a result, ho~vever. 

TWO other observations should be made. The first is that there ilw 
11 number of other itenis wl~icli are inclnded in the definition of 
"property" in other Codes structured similarly to these proposals. 
Scct,ion 233.O(B) of the >lode1 Penit1 Code, for c~sample. invludes 
nclmission or transportation tickets, captured or doniestic animals, 
food and drink ancl electric or other power. Thew items are onlitted 
from the definition proposed here. not because they are meant to be 
excluded but Imause it is not viewed tis necessssnry that they be in- 
cluded in order to be c.ovcrec1. Tmnsportation tickets, animnls n11d 
tlie other items fit comfort~tbly, it \voulcl seem, within the concept 
of an "article or thing of value of :my kind.'? ,It least wicli is the 
intent behind the use of such inclusive terniinologj. 

The second observation that needs to be made relntes to mnl prop- 
erty. It l ~ n s  two aspects. First. distinctions between w11at is real 
property and wliat is personal propert.y designecl for other pnrposcs 
:ire not meant to be invokeel in trying to cletern~ine w l i ~ t l i e ~ ~  an 
offense has been nmle out under these provisions. The operative iswc 
is the extent to \vhicll the property. though perhnps *.realm' in terl~nical 
jxoperty parlance, is n~oval~le. If its location c:in bc ch:tnged, then 
for the plii-poses of tllescx provisions it is "property" \rhic.li can be 
the subject of n charge of theft. Second, if its location rannot I)e 
changed. then it is !lot rncant to incluclc exercises of uniiutliorizecl 
control unless they mvolvc i l  transfer or i~ttemptcd transfer of ~ I I  
interest in the property. 



Tlins. a trustee ~ ~ h o  Iiitln:1ges (or attempts) to sell the 1:wd of an- 
other for his own benefit colild bc prosecntecl for theft. But the bully 
who rscludes the o\vner from his land or tlie Iimcllord d l o  unla\\-fully 
evicts the tenant from Ibis lensellold cannot be prosecuted for esercis- 
ing un;~uthorizecl control over the property of   noth her. This is because 
of the exclusion in tlie tlcfilii~ion of "property." lianlelr that im- 
movable property cannot I N  the subject. of theft unless the ~;nclerlyi~?g 
c o ~ l d ~ ~ c t  in\-olves n tmnsfcr or an attempt to tr:uisfey an lilterest In 
it. Of 1lt.r fornis of un:iut l~orizecl condi~ct in reltit ion to im~no~-ablr i.eal 
property must. theirfore be dealt with under trespass laws and other 
traditional r e d  propertv remedies. 

5. Property o f  --tnothev.-111 order for :L violation of proposed sec- 
tion 17.32 to be made out, tlie property involved must be 'p-operty 
of :ulother" within the definition of that terrn in proposed section 
1741 ( p )  . This definition is nlso intention:~lly l)road, and is desigicd 
to ilicluclo cli\-erse kinds of invasions of property interests of other 
p p l e .  The operativr coiwrpt is :ui interest which the actor is not 
prlvilrgrd to infringe without [.onsent. This \I-ould obriously incllde 
an owiership or :I po~r r s so~y  ilrltrrest. It  is iilso tneant to include sit iln- 
tiolis such as sales tax n io~~ey  cdlwted by s merchant and held for the 
yovrl-nment (the ~ o v e r ~ i ~ i i r n t  1voulrl11;ive ;in "intcl-cst" \vllicli tlie mer- 
c11i111t would not be entitlrtl to infringe). incotne tases \I-ithheld by : ~ n  
employer to be traxlsmitted to the p e r n m ~ n t  (again. the govern- 
ment \\.auld haw such :III "interest"), :mcI other similar armngrmmts 
I\-1iel-t~ pmpe12y is ~vithhrltl or transferred under a specific reservation 
tllnt it, or equivalent property out of tlie ilctor's own funds. will be 
clealt with in n parti~ulnl- way.. 

I t  is wort11 pauslng on t111s latter point. The Model Penal Code 
s ~ ~ g p s t s  a separate sectioll to den1 with "thrft by failure to make 
rcqun.ed clispoaition of funds received." l ' l~e  commentary to an  ear- 
lier draft states the objective of the section: lo 

This sectiou estends theft liability to a class of cases with 
wl~icl~ the courts I~ave hntl dificulty hcnuse they seem to in- 
volve ou l j  breach of contr:lct rather tlinn misappropriation 
of itlentifiablc property 1)rlonging to the victim. For estunple, 
tin employer Ilrs :in ai~i~nprnlent  with his eniployees pursuant 
to 1vhic11 lie ~ithliol t ls  pirt of their pay on the understanding 
t l ~ t  the money \vitl~lield will be used to ply certain obliga- 
tions of the en~ployees to third persons. IIe fails to pay, and 
uses the funds withl~eltl for his o m  purposes. The courts are 
likely to say. ere11 ~lntlcr the broadest of present statutes deal- 
ing wit11 fc~ud~llel i t  cwlversion of 'prolwty of another,' that. 
tlitb eniployer is not guilty of stealing since lie neither received 
nor held ;~nyt l~ing [ ' 'I  Iwlonping to the cm hyees. The nrti- 
Iiciality of this reilsolling can be seen from t 'I ie fact that if the 
enlployees had drawn full pal at one winclow and passed part 
of it Ixlck to the en~ployer's cashier at tlie nest window, there 
would be no difficulty in holding the employer guilty of 

S w  MODEL PES-u CODE 8 223.8 (P.O.D. 1963. 
10 MO~EL PESU CODE 5 206.4. Coninlent at 8041 (Tent. Draft So. 2, 19-54). 
'"I Sor. \v.oulcl it .seem, Iii~s lie "obtained" anything. The Model Penal Code 

nrrrrtheless uses the term "obt:iin" to dese~ilre the offense. See XODEI. PENAL 
CODE ji 223.8 (P.O.D. 1962). 
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embezzlerncnt for  cmnrerting tliese funds to his own usc. Tlie 
physical 111nnipn1:ttion of preenbi~c-1;s can 11aw no criminolopic 
sipiticance. Tlie i~ilport:~lit prnhlem in I)otli c:ws is to :tvoicl 
puttirig t l ~ e  force of criminul Ian- helu~itl t~.nns;tctions wliich 
n1-c in fact credit t r ; ~ ~ ~ ; t c t i o n s  Thc text does that I q  e s c l ~ ~ d i n g  
li;~l)ility wlwe t lrr t l . a ~ ~ s : ~ c t i o ~ ~  ilrrolvetl o111y :I 'pro~l~isc* or  
othrr duty to I I C  p e r f o ~ . ~ ~ l ~ d  in t11e ~ I I ~ I I I P . '  Liability is 
imposed only where the u n d e r s t : t n c  or obligation \\-:IS to 
'~vserve' 1111 :tnlnt~~it. of ad wets for the prfrw111:ince of' the 
0111 igihon. 

sucli :I .wc.tion is not incli~tled \ritl~in thew ~)rn l~<w~t ls  btv~ituse it is 
not t l ~ o ~ i z l ~ t  to I)e I ~ ~ V P S ~ I ~ F .  '1'11~ iswv so11~1.lrt to be r.;tizcd is t I I P  tlistinc- 
1 i011 h ! t  \WC'Il i l l1 OlYl i llill'y ('lY1(lit tl'il 119i~~ti01l-:l ~ I O I I S ~ I V ~  fta I)Uyill,~ il 

1.~4rigc~1ntor OII credit-:uid :tn a r ~ x ~ ~ p t m c n t  wherr. money o r  otlier 
~)roperty is ol)ti~inetl or witlilwld for :I speriill 1)tIrposc. Tlierv is no in- 
tei i t io~ to p111isI1 tlw I I O I I S ~ I Y ~  ('(* for t h ~ f t  if SI IC  ~ 1 1 1 ~ x ~ q ~ e n t l y  fails or 
is i111:1l)lc to p1.v for  t l l ~  refrige~xtor: tlie1.r is :tn intention to  punisl~ 
tlie eniployer \vlio f :~ i l s  to pay ~vitlilieltl incomr tam.-; itud \\-llo ~lses t l i ~  
\vitIiheltl monry for his own p11rlmws. 

r k l ' o ~ r  tlcswil ~ I I F  tlw :~ppro:~c.li of t Iwse prol)osnls t o  this sitnatio~l. 
it  wo~~lcl be Iwl l ) f~~l  to ittldress it reliltetl isme. 'l'lie definition of "prop- 
erty of i1not1ie1-" in pr01)0.~cl s~c.tion 17-41 ( g ) ,  contains :I I)r:~ckctcd sen- 
tc*nce, t l ~ e  etfwt elf wllic-li is to c>scludc sccwr~ty il~terrsts fronl t lie c*l:tss 
of interrsts the infringement of \i-Iiic.lr cxn Iw theft.* If  this s e n t e ~ w  
is retained. it tlie~vfo~.t* \~oultl  not he theft for the p ~ r c l i i w ~ .  of n cilr 
on a conclitio~liil sales :tr~.nngr~ncnt to sell tlie car with t h .  illtent to 
tlcfr:ultl tlw ~ r l l e r . ' ~  Nor wn~lcl  it he theft to deprive mot I W I .  or  :lt- 
te~iipt to del~rive imotlier of ;I security intercst lie lirltl in propertj- in 
~ ~ o s e s s i o ~ i  o r  c.ontrol of the actor. 

Wl~etlier illis I)mc.l;t~tcd sentc.~.lrce slio~rld be ~.cdaiiit*tl is ml isstw n1c:1111 
to be p11t to t 1 1 ~  C'om~~~ksion for ~ rwl~ t t i on .  'I'llrre IIOW is a stittutc. i t  
sl~onltl 1)e noted. t h t .  s p e i k  to si~rll t~.i~wac.t inns and treats the111 its 
t Ireft. ,Svc.tio~i 658 of Title 18 sl)ci~lis of wlior\w -\\-it11 intc:ltt. to (It>- 
fr:ti~cl. knowit~ply conccitls. reliloves. tlisl,oscs of, o r  converts to his O W I I  

IIW or  to that o f  i~notl~r.~., any ~)rc)perty mortg:~gecl or  pledged to" tile 
I':~rni ('~wlit .\tlniinisf ~xt ion ,  or  :uiy O I I P  of i l  1111rg list of otlwr re1:1ted 
ci~~tities. Tlie S : I I I (+~~OII  is 111) to $5000 or 5 years' i~~rprisonment. or. Imtl~. 
tlie same level provided for m:1ny for111s of theft.'.' 



Deletion of tlie bracketed Inngulge would have the following ef- 
fect. 'rhe term "interest ." wliic.11 is the operntire legal concept under- 
lying tlie notion of .- ~roper ty  of uiiotl~er." wo~ild then include sc- 
twrity interfits, as we\l 21s iilly otlier 11911 interest ~vliicli the seller 
o f  1)roperty yet n ~ i p ~ i c l  for \voultl ret:lili i l l  thnt propertj. 'I'lic Iiouse- 
wife who sold her r e f r ige~ l to r  with the appropriate intent. o r  the 
farmer n-110 sold his cows with the appropriate i~itent.~+oultl thns be 
~)~-osecutetl for theft. lietentior1 of the bracketed Iit~igunge ~vould ex- 
rlude sucli p r sons  from criri~il~nl liability for  theft, nltlio~igli it may 
bc that a s c p m t e  sti~tnte. p ~ t l e c l  l e s  severely, sliould be clrtlfted for 
sucli situations. The deci~ion to IE made is tl~erefore one between three 
choices: retain the bracketed Innpage  and not plinisli s~icli conduct 
;IS criniiniil. retain tlicl bl.ackrtc1tl 1:uigliiige a i d  draft anot l ic~  statute 
(either subst:inti\.e o r  wading) to deal with such conduc.t, or delete 
the I a n p ~ s p  and t y ~ t  tEe co~idavt as  theft. 

It is now approprlatc t o  return to the situation me:mt to be included 
by the Jlodel 1'rn;il ('ode scctioii rcferrctl to above. niuncly the em- 
 lover who \vithlmlds p y  fro"\ his employees for a specific purpose 
and then converts thr  lnoney t o his own use. The belief is thnt the dis- 
tinction between orc1in111-y debt m d  segregated property for  a special 
I ~ I ~ I I O W  is one thi~t .  if tlie 11r:ic~keted 1:uieung.e is retained. could easilr 
hn &ad into the tern1 .5nte1rst" in the &&ition of *'pr6pert3 of aii- 
other." I f  tlia pay is \vithlieltl I'or the p ~ y i ~ c n t  of :11i obl ipt ion of the 
nnployee. tlicn tlie eu~ployee surely has ill1 '.interest" in nio~iey in the 
llands of the employer. just as lie m u l d  have an "interest" if he ac- 
repted his entire clleck x ~ i d  rrturned p i r t  of it at the next window. 
'I'lie fact in the 1iittc.r cilse thnt specific property could not be idcn- 
tilied in tile linricls of the e111l)loyer \voitlcI not prevent a charge of 
rmbezzlemelit: similitr!~ that f w t  sliould not prevent :I charge of 
theft under these provisions. 'l'lie conclusion, therefore. is that a sec- 
tion conlp:irable to ,\rodel I'e11i1l ('ode scvtion 228.8 is not nwesary,  
\vhate\w the disposition of tlir issue its to tlic 1)rncketed 1:mguage 
tlealinp with security interests. In t l i ~  pay witliholding situation, 
caither the e~nplnyce or  tlie third ~ R I * V  to 1\-11om the money is owing 
\vould p ~ e w ~ l i i l b l ~  11:ive :11i .bi~iterest" in property ~ h i c l i  the :ictor 
would not hcs cntltletl to infringe: in the swurity arrangement, the 
i s s ~ ~ e  n-oultl be controllecl by tllc, retention or  deletion of the br:icketed 
1:lnguage: in the ordinary debt sitliation, i.u.. where the seller extends 
open credit without retaining : ~ n  interest in the property sold. the 
wtor  ~vould not infringe a11 i~~lcres t  of the seller if lie dealt ~vitll tlie 
1)rol)crty elltirely as I~ i s  own. 

6. Knorr.ing7.y.-'I'l1t~ gener;il ~- r~ni rcnlents  of culpbil i ty (proposed 
chapter 3. section 301 et sep.) define the tern1 ~'knowirigly" as appli- 
c.:d)le to ill1 :~ctor  ~ h o  s.knows or  Iias a firm belief i~naccompanied by 
s u l ~ t a n t  in1 tloubt" ~t l ~ i ~ t  he is c*r~g:iginp ill the prnscri1)ed conduct.. I t  i s  
:llso pr-ovitled in tlic c-itccl ~natcbritds that :i prescril)cd cu1p:il)ility lewl 
po\ ided  for :111 oH~nse is alq)licnl>le to ever?- element in the offense 
unless otlicr\vise spec.ific:~ll~ p~*o\- idd.  

" I I  must of course 11th ren~ernlw~wl in all s11r11 instancw that all import;ult 
ir~~redient of any theft chnrge untlcr these prq~osnls i s  an intent to tlelwire or 
L I I I  intention:~l cleprivatio~l. Thus, tlw crffct~w is nnt sinll)ly failure to pay n debt 
or tiefault on :I securlty :~rnlngelnt*nt; the offiww i; a clt4ilwr:1te :lttcmpt to de- 
priw the wllrr of his intt*rest in tlw In-oprty. Thew is il very real sense. there- 
Porr, in whic.11 it would .seem appropriate to treat such conduct as  theft. 



This would therefore nlenn that an actor i l l  order to be p i l t y  of 
1-iol:~ting proposed sectin11 l T : E ( n )  ~vor~ld 11:lve to "know" tllat he \ras 
inking o r  exelrising Control over property, that his colltrol w:~s un- 
:~utllorized, and that Ilc w:ls infringing nn interest of anot11r.r t11:it he 
was riot entitled to i~ifrinqe witl~out c o n w ~ ~ t .  Silnil:~rly. if the cll:~rge:ed 
offense 11-:IS-unautl~o~.izecl tr:~usfer. 1111 \ ~ - o ~ ~ l d  I ~ v c  to "hlo\v" t11:lt lie 
\\-:IS tr:lnsferrinp proprrty. t l ~ t  lie \\-;IS not :tutlrorized to  do so, and that 
in so doing he \\-ils i ~ ~ f r i n p i n q  : I I ~  jntei~i*~t of : ~ ~ ~ o t l i e r  ~ f i i r h  lie \\-:IS not 
privileged to infringy witl~out cbolisent. 

Wl~i le  the proposal is 1)rokt.n rlo~vii in :I I I I ~ I T  :~iinlyticiil f:tshion. it 
is believed t l ~ t  this is s~~l)stnntiillly the 1:1\v today in niost systems 
oriented towards rolllnlon l:l\\- liotions of l:~lveny. embezzlement, ;u-rtl 
the like.'G 

7. W i t h  1,tfmt to /)elwit*c the Owner Thereof.-The last elenlent 
required in order to mnlte out a x-iolntion of proposed sect ion 1732 (v) 
is :In intent to deprivcb t l i ~  owner of the ~wopert-j- interest i~~volvetl. 
Ilot,li the words ~ l r p r i v o "  : I IK~  " D T T - I ~ C ~ "  :~r(: SI)~CI:III;- defined in the 
proposal. (4\'w. resl)(vd iwly, s ~ ~ l ) s e c t i o ~ ~ s  ( I ) )  : I I I ( ~  (g )  of prn1)osed sw- 
tion 17-kl.) 

' bOw~~er"  is the easicsr to dispose of. It is 111ci1nt to inclucle any in- 
terest of another pclrson in property. be it o~vnctsllip. possession or 
wnm other 1wopnizn1)le colircrn. snc.11 th:it t l ~ e  property ~neets the 
definition of "propc~ty of i~nother." "O\~II(T" is thiis :I concluwry 
term \vliicll canbe 11sct1 to clewribetlle II~ISOII  (or government) w l ~ o  Ii:is 
the interest in property that the actor is not entitled to infrinqc. 

I t  of collrse s l io~~lt l  not 1i:tve to be s:tid t l ~ i ~ t  the owner of propcrty 
cvho is dep~.ired of l ~ i s  interest need not Iw t h(! pli-ty who is :1vt11:11ly 
tlealir~g wit11 ltlw xc3tor.. 'l'liu~, one \vlro twlws <ovenu~lcwt 1)rol)ckrty 
from i~ gorernment en~ploqw :1ilc1 sells it is i l l  fringing I)otl~ tlw pas- 
srssory interest of the cnrployee :~nd  the o\vnr~sllil) interest of the gov- 
ernment. I f  the employer 1-ol~intarily gives up the property n-itliont 
a~~tl iori ty.  his posessory rights wonlcl not Iw inn~ded.  biit the owner- 
ship rights of tile govrrnrnent of coi~rsc still ~vould be. 

"Dclwire" must nest I)e tliscwssed. Tt is this tern1 ~1-llic.h :-rdtls the 
e l e ~ ~ ~ ( w t  of permallewy :1l)o11t the :~qllisit  ion 1 ll:~t normally is :tssoci- 
ntcd with the conrept of  t l~cft .  bhnTitll intont to deprive?? thus iilcl~~des, 
1)ut (:IS will be seen) is not limited to, :I pllrl)ose pern-railently to :~p -  
l>rol)ri:~te the 11rolwrt.v to the actoi's own I)c~~~rfit .  In so requiri~lg, of 
course, the 1angu:igin r~wrely rt.corcls n trndit io11:tl element of I:~rcenous 
conduct. 

The definition recognizes. liowerer. that tllere are several other 
forms of intention t l ~ : ~ t  in etfect are fungildr wit11 nn intent pen?l:l- 
nently to deprive anotlwr of l~is propert? for 1111rp~es  of Ineasurrng 
the cr~lp:~I~il i ty of the :~rtor.  ' I ' l ~ c w  are I):lsic:~lly three :-rcIclitional situn- 
tions p~*oviiled for. 

TIIP first is ~ ~ 1 u . w  t11e iwtor c:~n~lot 1)r said to have intencled to l ike  
the prolwrty permwie~"tly, 1)ut where 11r 11iw I;~ken it under rirc-u~n- 
sta11cc.s wliic.11 amount to a11 :~pj)l'opri:-rtio~i of its major r:llnt. to the 
ownrr. .\n ex:~rnple miglit be the "I)orrn\ving~' of a  batter^-. motor. 
tube. or  other c1evic.e \vhicIi 1i:ts :I li~nitetl uwful life. The :ictor mn? 
intcntl to  return the p~.ol)erty ;IS coon as it storts to wear out. but in 
the mrwntime lins app~.opri:lted most of the value it ~voulcl Iinve to its 

''SC('. c.o., JIorri8~1cttr V. I l~~i tcd  Wtfl t~r ,  311 17.S. 2.11; (1952 ). 



owner. There is no realistic sense, therefore, in which he  has not a - 

returned when it is no longer valuable. 
6 proprinted the property permanently, even though the shell will e 

The second situation is wllr~*c~ tlie intent is to r:lnsonl the property 
bilck to the owner. I f  the o\\ync2~. must p l y  for  his property in order 
to get it b;rck. in eflcct lie lins been depri\-ed of an interest. ~ 1 k h  is 
tilntamo~mt to a pernianent del)rivatioii of his stake in the property. 
In  effect, tlierefore, :in intent to take mcl hold for  ransom IS of the 
snme order of culpnl~ility its r i l l  intent to take and perni:uiently liecp. 

The third situntioii is exemplified 115. the typical embezzlement by 
;I Ixtting bank teller. IIe docs not have ill1 intent permanently to de- 
prive tlie bank of its funds: 11e is only "borrowing" them for  purposes 
o f  tcnrlmr:rry c.i~pit:rliz:ltio~i. I l r  fully intetitls to restore tlic money 
to the bank as soon as his Ilorsrs s t :~rt  to  come in. 

The approach to this type of case is intended to  be as follo\~s. -1 
section ::~nalogous t o  section P24.13 of the Jloclel Penal Code (mis- 
:tppIication of entrusted property) is to he iliclucled in the p m ~ s i o n s  
tlealing with forgery and otlrrr fraudulent practices.* I t  will reaclr 
offenders who deal with entrusted property in a 1ii:uiner that. is Lnown 
to be unlawful and that involves a risk of la. Tlic definition of -de- 
prive'? also includes n use or  disposition of entrusted property that in- 
volves a risk of loss, specifically n use or  clisposition "under circnm- 
stances th i~ t  makc its r e s to r i~ t io~~  nnlikely." The intent is then to gp~cle 
the misapplication section at ii lower level (probably n Class +i m~scle- 
rneanor) and the theft sectio~i at  a higlier le\-el (probably a Class C 
felony). The issue between tlinn will tlieii tun1 on tlie degree of risk 
of loss to \vliich the nrtor cslmst~d the property. It. will be criniinal 
for hinl to deal with the property in nn ~u~autliorized innliner and 
espose it t o  any risk of loss. I t  will be a 111ot-e serious offense if he takes 
the property for 11 pirpose wlricll involves such :I Iiigll risk tllnt its 
~rstorxtion IS unlikely. 

The intent is tlicrcfore to le:~\-e to t l ~ e  jury in the indivic1u:il case 
tile judgn~ent about tile extent of the risk involvecl in the pnrticulnr 
use of the property. This, it is Id i e~e r l ,  puts the debate wllere it ought 
to be, wltl t i~ri is  tlir cn1pal)ility of tlie actor on precisely the right 
issue, nanielg the extent to wlrich he created or intended to create a 
danger to the property that i t  woulcl be permanently d e p r i ~ e d  from 
its owner. 

Finally, it shoulcl be noted thiit i t  is of course intendecl that the 
test for  whether the "circunist:inces" am such as to entail the likeli- 
liwd t1i:lt tlre prq)crty will not be resto~.~d is intci idd to  be objective. 
i.c., it \ d l  be for  the jury to draw tlie conc1usol-y judplent  that the 
circunlstances of tlic t n n s ~ c t i o n  as intended e y  tlie actor were such 
tliat the necessitry risk was ill\-eked.** Tlrc cruc~al  factual inquiry will 
lw exactly what use the actor intcnded when lie took or exercised tlie 
unanthorized control with wllich he was charged, \\-liether he in- 
tcnclecl merely to  Hash n bankroll to look important o r  to spend the 
money a t  the track in the hopes of doubling it :md keeping the 
cli tference. 

The judgment for  tile jury I lien mill l)e the degree of risk that snch 
conduct involred. in otlrer words, the degree of c11l psbility manifested 

Jfisapplication of rr~trustecl property is section 1737 of the Study Drnft. 
** Culpahilitg is not reqiiired ns to the likelihood of restoration, because of 

the words "in fact." Scc mtion 303(:!) ( e ) .  



by the actor in csposi~ig the propcrtj- to the risk llc created. P:lrenrhct- 
icnlly. it should be noted tliat the snmr is intendccl to hr t m e  of the 
"circ~inistnnces" 1angi1:lge in proposed section 1741 (b) ( i )  . namely 
that the factml qi~estion about the defendant's frame of iiiind nil1 be 
limited to wlx~t  i t  r a s  that he intended to app~.opriate, the use to which 
he expected to  put tllc property in~olvecl. TIIP iuclpment ahoiit wlietlier 
:L major ljortion of its economic raluc \vould l)r nppropriatecl lq- such 
condnct i s  then intended to be for the juq-. 

8. Obf(rins o?- Dep?.ives.-It is no\\- approprinte t o  turn  to the pro- 
posal in section 1732 (b). :The objective there is to deal with concluct 
that falls ii~icler the t~xli i iol ial  1:~l)c.l~ of obtnininz money or  1)rop- 
erty 1)y f:~lse pretenses. hlnclmnil and r s t o r t i o ~ ~ .  TThat thc tlefcnclnnt 
ri~ust, do i l l  order to violate this prowriptioll is obtain the property 
of :inother or deprirc another of his property. Tlc muqt do this inten- 
tion:llly. nn r l  Ire nllist do it in :I p:lrti(wlar w:ly, namely 11\* clewption 
or hy threat. Each ol tlle- elemi~nts r i l l  ncnr be elnbrrrntecl upoii to 
explain their pulposr. l 

I t  slionlcl first be noted. liomevrr. tliat it wonlil 11e possil~le ngsin to 
read "esercises unniithorized controly' of subsection (:I ) of section 
1732 n s  inclnding the activity dealt with Iicre. As  with transfers, the 
main rensoli for  prorirlin,rr srlx~~~nt-ely for  this type of cond~~clt i s  to as- 
sure that i t  is includccl. 111 :ldclition. there :Ire sereml 1imit:ttions on 
the Ikds  of threats and the kinds of clcsption that nre meant to 
snfice for  rriminal linhility of thi.: ~ y n c ~ s c . e ~ A  n-here specifirnlly 
limitecl.-lto~ever. ille intent b e t ~ e e n  subsection (a) and (11) is to be 
hrondlj inc11isi1-e of the many different Icinds of schemes one nian can- 
clcvisc to come up  with another man's property. . \ p in .  t l ~ c  main point 
is to de:d m-it11 ~ ~ n : ~ i ~ t l ~ o r i ~ e t l  control over the p~v-qwrty of another. and 
to treat it. :IS esenti,  117 one type of legally recognizahle conduct, 
l r b l r d  simply .*theft.'? 

The word "obtain" is defined in section 1741 ( c ) .  I n  relation to prop- 
erty, it means to bring about $ transfer of :1n interest in property, 
whether t o  the actor or  to miotlier. 'Weprirc" is also clefincd in tlint 
wction, in snhsection (11). I t  ~ i~eans ,  as d i s ~ ~ i s s ~ d  ~ b o ~ - e  to ~ i t l l l io ld  
property permanently or  to do an>- of a nuniber of e q u i ~ d e n t  ncts. 

-4s cMqn readily 1~ seen. tho combinntion of %l,t:~in" awl %lepriwq1) 
amounts essentially to the snlnn roverage as "takes o r  escrrises con- 
trol." LbO1~t :~ i~is~ '  co~wsponds to  L'talie~ control" in that it. is the initial 
acquisition of property that  is mcxnt to Iw cow~.ed. '.Depri.i\-es" corre- 
q ~ o n d s  to -'exercises control" in tint. hot11 concepts relate t o  the actor's 
conduct after he  has initially acquired the prol)e~.ty in n lawfill man- 
ner. Betxcen the two twni~-~'ol>tain" and ..clepri\-a"-the entire 1w1ge 
of concluct, bet \vecn an initial acquisition 2nd n ~ t h l i o l d i n g  after :I 
proper initial acquisition is included. 

Moreover, theso tenns build into this type oI  theft the stilne de,mo 
of pcrn~mient rleprivntion as is cnrisngecl I I ~  s ~ i l ~ e c t i o n  ( a ) .  LLObtni~~"  
means a. t ramfer  or  j)nrportecl trxnsfcr of :in interest, and the term 
transfer carries the i~nplicntion of n permanent disposition.* One 
who obtains a transferb of property to  hiinself, in other i~wrds. obtains 
d l  the tmnsferor 113s to give in that property. "1)cprivesw means, on 

Scc paragraph 7, .wpm. 
*The implication was made esplir*it in the St11cly Ibnft hy the addition of thp 

words "with intent to deprive the owner thereof." 



the other 11:lnd. n ~ v i t l ~ l ~ o l d i n p  of property either l ) e r ~ c u ~ e n t l g  o r  in  
sl~cll a nlnnlier as  to ;1111ount t o  tlw stme thing. 

Fil:ally. it sllould he noted t 11:1t. the provision in subsection (b) in- 
cludes ~t t~11111ts  to  01jt:lill or  to depr iv~ '  :IS well as  the completecl act.* 
'I'llere are s~vel.nl ~u.:~.-;olis fnr  tliis. 'l'l~c j~~t lpment  is that an  :~ttempt to . a s the :xcqnil.e pro1wl-t- by tlwcption o r  I)y tlilr:~t is just :IS culpablc a. 
co~~l~>le ted  :let. 0110 \vlio mitils :I tlirenteninp letter demandh~g  pay- 
~ i i e ~ i t  is jll5t ;IS c ~ I ~ ) : t I ~ l e  w l iv t l i~ .~~  the 1,:lymrut is lunde o r  not: the 
pliability 1ll1(1 pullil)ility of t l ~ :  victim IS 1101 n nmlsure of tlir need 
for societill control over the clrl'eliclant : success o r  failure i s  :ls l l~uch 
the result of cllance in most SIICII schnnrs as it is an index of the 
tlefendi~nt's lleed for  conwtionnl or re11:ibilitative treatnlent. This 
j~ i~ lgment  is preent ly  rcfiectrtl in the mail franc1 statute (18 U.S.C. 
$ 1:3-1.1) :nit1 is meant to be ~ d i ~ i ~ l e c l  liere Ijy the i~wlusion of :~ttempts 
:IS 1-i-ell as  completed swincllcs. It is also reflected in the  mary  fake 
claim statutes now on the  book^.'^ 

I n  adclition, a c:tlrful :~nnlysis of sub~cction (it) will reveal that  
it spenks to  conc1nc.t t lmt rot~l(l  c.:~sily Iw c.l:~ssiH~d :IS an  at tempt per- 
~nnnently to d e p r i v ~  itnotller of lljs property. 111 tmrlitionnl. terms, 
the spcclfic intent to  deprive is rerlui~rvl. topetht!r wit11 concluct-the 
t i~king o r  eserrise o f  imln thor ix~d  co~~t~*ol - t l~ :~ t  is snfiicielitly along 
tlie rn:~cl to1-i-nrcl tliat end so t h t  vri111i11t11 s:m.tions are  j~~stifiecl. 
'I'rnditiont~l theft. in other wwtls, lins ill~vnys spakcn t o  conduct that 
could just ns easily lmre been rll:~ractcrizcd as attempted tlirft-the 
taking :tnd carrying :\way wit li intent in elfect is a n  attenipt to  as- 
sume permanent co~itlml. The i~wlusion of attcnlpt to ol~tnin o r  nttenlpt 
to  deprive in the clefillition of llicft in .sul~scction (11) really tlws no 
more tli:ul s a r  t l ~ t  Imth subsection ( a )  : m l  ~liI~rr( 'f ion (IJ) are in- 
tended t o  al& to contests wllcw contluc.t short of :, sutcessful :isser- 
tion of absolute dominion over property has been sl~ou-11. It is there- 
Tore quite ron&rnt with t l ~ r  rovelngg-r of subsection ( a )  t o  provide 
that attempts will be c.overetl in s~~bsection (b).l0 

*Attempts were deleted from section 173'2 in the Study Draft. Section l i S ( 6 )  
was added to deal with :ittrn~pts ge~wrally. 

~1 See paragraph 13, itrfm. 
"Of COII~SP,  it is not ~wnnt  11y this tliscc~urse to get illto the ~~or~question 

c)f whether it is 11ossi1)lc to h:~vc~ 1111 nttvmpt to  atteinpt. (:mer:tl .sections on 
zittempt hnre lmn draftc.tl. and i t  is  :lssurned t h n t  they would be fully npplicnble 
to subsection ( a ) ,  LC.. thnt rren t l ~ o u g l ~  "tnkinr: . . . wit11 inrent" is in  sub- 
st:lnce an attcnipt, it is quite possil~l~ to h n w  :III "arrcn~ptcd taking . . . nitll 
intent." Tllc. issue is how fa r  buck into the pre11:lrntion for theft it is approprintc 
to extend the  crimiu:il Inw. Thiq issw will lw clwlt wit11 i n  the genen~l atle~npt 
section, imcl presn~nnbly mill govcw the l)rr , l~l t~m i r ~  thv theft contc*ut. Care 
must be taken in  the wording of t 1 1 ~  rrnerl~l wetion, howrrer, el*. 11nng.lmge 
such as "estr.l)t where other\x-Lul p-osided" will give rise to the argutnent that 
th is  is a sitr~:~tion whcm it iq  "otl~er\vise ~~rovid&" Thr~t is to s ly ,  i t  could 
be u g u ~ l  l~nrlcr sue11 :I ~ ~ r o v i s i o n  Ihnt  k ~ ~ ~ s r -  wbsrc-tion (:I) in i t ~ b s t i ~ r ~ ~ e  prw 
scribtl; concl~lrt that a r~~our l t s  lo t l l r  nttcmpt to :tcqnirr pc.rl~laneut co~ltrol. ;ul 
"littempt4 taking" would not bch II (.rime. l'rt~s~~m:~bl.r, st1141 is not the intent. 
- h y  p m i b l e  ,ml)i,rrllity can be c.lcb:~rrd up 11). srneudi~~g the genenll attempt 
~~rorisions t o  make i t  c-lmr that the "except where o thc~wi ,~  provicled" lan- 
~1~3:lge does not speak to substantive covemgr 11,nt i s  intcwled to refer to the  
gmcling of an attempt only. Anothw possibility \\.oultl 1)e to include "attempt" 
language in subsection (n ). Both :lrts defensible c41:lnges. 

Parentheticnll~, it sl~oulcl be notrcl that the .same rationale for including 
attempt l s w ~ n g e  in s~~bsertion f b )  is applicable to including attempt language 
in the tninsfer provisions: of s ~ ~ l ~ ~ t i o n  (n ) .  A tmnder is n complehl exercise 
of control; reaching :III nttempt is only consistent with what is nlrtady done 
with the "t:&ing or escwising . . . with intent" pmt of the subsection. 



Finally, it sho111tl be noted that ~ n : ~ k i n p  nli nttmipt fo ol)tain or  all 
:~ttclilpt to  tlepriw t~riminnl lo  tlie s tme estc*nt :IS the col~ll)letc~cl c.011- 
duct elimiii:itcs n trod)lesome :ml irrel tw~nt  cnlls;ltion i s s ~ ~ t ~  fronl sllcll 
c:~scs. If "ol)taining" property by dcwption o r  tlirent ~ e r e  pr~nisl~cd at 
o ~ i r  Ic\-el of s c r i ous~~ws  :ind the attempt : ~ t  nnntlirr Iravel, t l ~ r  ~vol-tl '.l$' 
\vollltl 111ido111)tetlly introdnee into tllc c :w  tlw ismc. of w l ~ e t l i e ~ ~  tlle 
tlrcrption o r  threat \v:~s the operati\-(> tlallse of the 1-ictim's ilec*i:ion to 
p i r t  with his property. I f  not. the11 it conld not Iwl s:iitl t h t  the prop- 
erty in f:~ct \\-:is olrtnined '.I)J-" deception or tlirent. This, of courw. is 
i r relrwnt  to  the level of culpnbility t h t  th r  :~c tor  1 1 : ~  ~n:inifestrd. 
I\'lwtlwr the victim pnrterl n-it11 his property 1)er:tu.w of the n~isrcprr- 
sclltntioli o r  the threat o r  bcc.:tuse the actor had 1)lllc ryes is not n sigliifi- 
ts:lnt I I ~ P : I S I I ~ ~  of the  extent to which lie is 11 suit:~l)le snl>jert f o r  rri111- 
h i 1  sanction. 111 both r:ws. he has tried to o l ) t : h  the property by 
tlcceptive o r  tlire:~rcning ~ x l r t i c r s :  \vhetlwr his metllod \v:ls success- 
ful is 1:irgely the prod~icr of c1i:tnre. ;\raking both tllc~ nttclnpt :~ntl  thc. 
complrted act crinlil~:d to the sime estent. tllcreforr. will j)rcvcnt 
cases from trirning on the essentiall~ irrele\-;~l~t factor of ~vl l r t l~cr  the 
t l rccp t io~~ o r  the thrc.:lt rausetl the victim to 1):tl.t wit11 his propert?. 
If  I I P  nl:ltlcl tlie mis~.el)reeent:~tio~~s for tlw ~ q u i r ~ d  I I I I ~ ~ O S C ,  lie IS 

guilly of theft in either e\-ent.?O 
!I. /t~ic.)~tiotrtrI?g,-'I'hr tevm "intentionally" IMS 1)ec.n defi 11cad in prn- 

1)owd s i ~ t i o n  30.2(1 ) (a) .  The definition provide? tl~;it one tlngages in 
c.olltl~~ct "ir~tt-~ir;ol~nllv" i f  it is 11;s p~~~. r )osc  to  ~~IIC:I::C* in 1I1:it col~rluct. 
.\g:~i 11. swt ion 30'2 ~)rovides that the requirccl culpability I o \ ~ l  :~pplics 
lo t w - l l  of the clenlents of the oA'e11se I I I ~ ~ C S S  o t I ~ ~ r \ \ - i s ~  spt'ifii*;~lly 
proritletl. 

'I'liis wo11lt1 tllewfore meair that n i l  actor ~vorlltl I I ; I ~ P  t o  Il:~\.r :I 1n11.- 
posc? t o  o l ) t :~ i l~  the property of mintl~er, i.~.. :i ~ ~ q ~ o s e  to I ~ r i l ~ g  :ll)olll :I 
( I ) ( ~ ~ I I I : ~ I I N ~ ~  ) t lxnafer oT :ui interest in property wl~icll he knew hc \v:ls 
11ot c~rltitlc(l to in f~.ingc. \\-itl~ont co~isent.* Or he \vo~ll(I ]]:I vt. to  II:IVC 
:I 1 ~ 1 1 ~ p o s t ~  to deprive ni iot l i~r  of his property," ?'.e.. n pulyose to.wit11- 
hid ~ ) e r ~ u : ~ ~ ~ t w t l y  (or  :in qr~ iv : i le~ i t )  it11 interpst i l l  property u-l11(+11 
Imcw I I ~  \\*:IS not enlitled to  infringe witl~out tlle ow11er.s ( W I I S ~ ~ ~ .  .IS 
clan rwtlily be seen. excrpt for  the :ttldition:~l clerl~er~ts of  clccel)tiol~ 
o r  tlireat OII tlie one I~:LIKI mid :~nrIiorit-  on the otllw tllerc ,is wl)~t:111- 

Th i s  is of course n goo&reasnn for prosrcutors to chnrge both nttrl~tptml theft 
Ijy dtr.iq~tio~i and theft 11$ deception (or t l ~ r  slime \vith thrcbats), rrrn tl~ollch it 
:~pprnrs that the. nntor  s n c c ~ ~ s ~ f r ~ l l ~  c.nmplrted his schrmr. This will prtvllltlr 
tic-fenbe on t lw thmry th;~t, thoiieh the propert~ xt-ns oht;~inrd. the cl(.c.cytiott w:ls 
not s~~ccrsnful. This III:IJ- also he :L r e n a n n  for nioclifyinp t he  clefinitio~i of theft 
I)y t l w r p t i o ~ ~  so that n u  rrmr in  charginz cannot lrnd t n  the rrsult of ~ w r r u i t t i r ~ y  
sw11 n clrfrnsc~ Ijy innclrrrtenre. It may be that nrtl!~ n t t rmpt r t l  thrf t  11y cleccptior~ 
v l ~ o r i l t l  1w tlet~lt with. with thr completed act  trestccl as tin :I fortiori crlse. 

*Ti~~~t; l i i \ ' t~  1)r:ift wrtion li.?"I~) 1 1 4  the wnrrlr " i ~ ~ t r l ~ t i n n : ~ l l $  o l~ t :~ i~~s"  untl 
"intc~~tion:llly deprive" n u d  (lid not inrlndc "intent to tlejlrire t lw  owwr tlliwof." 
('l~ar~gc~s !wbrc* ~ n a d r  to its prezent form m it ~ o n l c l  n ~ o r r  r lnsrly lwr:~llrl  si11)wr- 
tion ( 2 1 ) .  Cnnsolic1:ttion (section 1731) m a n . ;  that the. t1irt.r sn lwwt ionr  of -tr-tion 
17.7" tlrline o w  offrns~.  Three sn1)wc.tinn.i nrp  uswl only to provitlt' :I c+wr listir~g 
of nl l  t h t  is i~ieli~clrd: not to pr(miTide diffrrmt rlrmnit.; for differ: n t  k in tb  of 
cnntluct. " I'i.rl~:~ps t l ~ i . ;  is :in :ipprol)ri;~tt. ~qpnrtunity to n1:11;c* thi~ olwii~uu 1wi11f tI1:11 

":inotl~rr of hi.; ~)rolwrtr" is ~nmnt to be the i~snct  i*q~~iv : t l t~n t  i n  i w ~ ~ t ( ' n t  of "l~rqi- 
rr ty  of nnotl~rr" ns drfi~~ctl in propwed wction 17 11 (g). Thr rt2:Ison for tht* 
tlift'tw~nt wortli~tg is solrly tlir gr:~llmnticnl one c*nwetl  I)? t h r  cliffvri.nt nquirc~- 
111cants of tllr vvrbs "obtilin' nncl "deprive." 



tin1 idcntity in the type of contl~~ct  required to  be s h o ~ n  in order to 
make out a rio1;ltion of either sul~~ection (I)) or subsection (a). 

10.- I?!/ D e ~ p t k ~ n . - T I ~ e  rtw~xi~iing e le~i~ents  of p~q>osecl sertion 
178.1 (1)) are "ljy deception" and "by threat.'? -Deception" is defined by 
section 1741 ( a ) .  

Tliat definition l ids  sis'\li lfcrcnt tjpca of conduct or  rrprescntation 
t h t  r:1n :~moiunt to a tlwe1)tion \vl~ic-li will support :I theft conriction. 
-1s is apparent, the term is vciy bro;adlj- defined to include a wide 
wricty of dilfercnt. forius in 1vliic.11 one (.an iattenipt to bilk :tilother 
of his property. Each will be briefly coinniented upon. 

( a) ('reat i),g or re;,, f n ~ r i t t g  ftr7se ;~ttp~w.vinnx.-This language is 
me,nnts to include it11 of the vnrities of f:llse impressions that one can 
crcute or  reinforce in order to illtlucc nnotlier to pi112 wit11 l k  PI-op- 
wty. Illustriitive (but  not esclusire) types of ~nisreprescntations are 
~ i r e n :  ftdse 1-epresentntions as to fact or law o r  value nrc three con- 
mon types of 111isrel)re5~1it:1ti011. bbStatlla'' is meilnt to  refer to imper- 
sonatio~l situations. where, for e x ~ n p l c .  t l i ~  actor obtaim property on 
tho false i-el)i'esentation that  he is an 1ntcrn:d Eercnue Service agent - . 
sent t o  collect the taxes (:L gambit pment ly  covered by 18 T.S.C. 

91.2). "Intention o r  other state of mincl" is 111ei\11t to refer to the 
Ialse pro~iike situation: now explicitly included in several Federal 
statutes ( for  esn~nple, 1s L,.S.('. 5 1341.). The evidentiary limitation, 
that. :L false promise shall not bc inferred from the fact alone of non- 
1wrform:ulce, is :I r~opll i . t ion o l  the clangers of snrli a provision: it is 
not, of course, t l ~  mtentlon to snhstitute proseention for theft by de- 
ception for all b~eacl l  of contr:tct suits. By the snnie token, the fact 
of this potential problem is not ;L r::lson for preventing all criminal 
linbility for a false statement :IS to lntcntion or  otller state of mind. 

(b) Pmven f ing ocgui.s?'tion of in f orwzation.-The judbpent here is 
that allinnxtirel~ 11reventin.g anotlicr from acquiring relerant informa- 
tion is tantamount to crenimp or reinforcing a false impression in the - 
first instance. 

( c )  PuilZng tu cwnwcC u. f i r l . ~  iritpt*es.s-ion.-The general assumption 
on which this 1:uiimare was drafted was that it should not be the obli- 
gration of one cGiinB for  property to hare to correct. every false im- 
pression which lie feiars his ad\~ers:ir.y may be operating under. I t  is the 
ol>li,antion of t l ~ c  ndvcrsnry to n-atch out for  llllnself in this respect. 
l'1terc~:irc tu-o situations. l ~ o ~ w v r r ,  wllcre tile criniinal l a x  is justified in 
reuchinp a failure to act in tllis contc~st. Tlie first is where the actor has 
himself created the false impression 011 a previous occasion. The second 
is \\-here he stands in :I titluc.iury or coldidential relation~hip. In  both 
instances it is felt that the :icto18 has a specinl duty to correct any false 
i~npressionn under rrhich he I m o w  his ad re r sny  is laboring. 

((1) Fniltrw to t1isdo.s.e a 7ieu otl o t l w  i ~ t ~ p e c  ~ ~ ~ e ? i t . - T l ~ l s  is a!so a 
self esplnnatory inclusion. I t  is Imsed on the judgment that there 1s nn 
implied represcntxtion in ;I s:llcs t ~ ~ n s a c t i o n  that the actor is entitled to 
sell whnt lie ;~ppeiu.s to be selling. I'aill~re to disclose a knou-n lien or 
other enciunbrancc is inconsistenl. wit11 t1l.k implication, and thus justi- 
fiably can be made the to~~chstone of crlnunal prosecution. Further- 
more, the validity \-el lion of the lien would not seem material; t.he 

nSulq,;~rag~xl~l~ ( i v j  11i1s IIITII ;~tltlecl i r ~  rile 9t1idy D r ~ f t  to t-orer failure to 
c.orrect : 1 1 1  illll)rrsrio~~ crei~lrtl 1))' the iwtor wl~ich has s ~ b ~ w q r ~ r r ~ t l y  become fake. 



sellw h:ls n duty to npprise the victiin that he may be buying n !nwsuit 
just, :IS he does that 1 1 ~  may bc ln~ghlg only :i part of \dint lie t h ~ n k s  he 
is getting. 

(c )  T7.w of rlvdif CU?~.Y.-The 3Ioclel Penal Code. includes a special 
section. section 2i24.6. on the fi-audnlent use ol' credit c:lrds, for the fol- 
lowing rwsot~s  : = 

This is a new section to fill a p p  in the law relati~ig to false 
~rc tence  :tnd fraudulent practices. Section! 223.3 and 223.7 
cowr  theft of p rope r5  or serdces b r  deception. I t  is clonbtfiil 
wl~etlier they rench the credit card situ:ition because the user 
of a stolen or  cancelled credit card does not obtain goods by 
any decc tion practiced up011 or  victimizing tlie seller. The 
seller wil 7 cnll~vt from tlie iw~rei. of tlic credit cnrd. I~ec;ll~se 
c.wdit cxrd iss~lrrs ;lssunle the ri-k of ~nisuse of c:~rcls in order 
to cB~lco~~rage sellers to lionor t 1 1 ~  c.:~rds rrndily. '1'1111s it is thr  
non-dccci\-ec1 issuer who is tlie victim of the practice. 

Tl ies~.  proposals are designed to de:d with this problem in :I niore 
direct. nlnnner. 1-nnutliorizecl use of :I credit cnrcl t o  ol>t:iin prnpwly 
is sl)ecific:tlly clef nrcl :IS a type of clrce ,tion that will s~ipport  a con- I viction of theft. Tlius. thougli it may je t h t  the seller tloesn't care 
and the issuer is not deceived, one wlio obt ; i i~~s  p ~ q j e r t y  in this rn:1n11(~ 
is guilty of theft. I)y cleception. This is consistent with the view notrd 
:~lmve t h t  it is not iiieant. 197  these pro\-isions to focus ~ I I  tlic imp:~rt 
of the actor's condnct on thr  victim, or 011 tec1mic:il notior~s deper~r l i~~p 
111m11 tlin precise rclat ionship l~etwecn n srl l rr  :ltltl a11 isslrcr of (*red it 
c.:irtls. Tlin fncns of these provisions is the :lctorqs contl~~cl ,  n~e:ts~~~.c~tl  
fro111 the point of virn- of the conduct lie thougl~t lie was cug:igir!g.in. 
From t h  point of vie\\- of the uiser of the c n ~ d  I I C  i~ snrrly o l ) t : ~ ~ n ~ n g  
property 1)) a ~nisrcl)re.ytntalion, jnst. :IS though 11e wrote :I 1)ed rhcck 
for tho property or  misrepresented his :111ility to pay. Tlr is just ns 
culpable, and just as responsible for his conduct. The fact tlint the 
seller limy not care whether the card is being validly uwvl l w ~ a ~ i s c  of 
his I-elationship with the issuer i3 simply irrcle\-imt to n prope~- :~n:~lysis 
of tlic situation. No troulde n-ould lw l ~ a d  with the annlogous cnse of 
a seller wlio is n d  deceived by false statenients of f:lct, bemuse 1 1 ~  h:id 
enougli insurance so that. he didn't care about such matters: in such 
:I c.:t.sc it. wonld 11e the .:nonclecei~ed?' insurer who \~oult l  1)c tlw w:il 
victim. Snre1:-. tlie actor sllonld not have n defense to  theft in such ;I 
contest, just as  lie sliould not have a clefensc where he ~iscs a credit. 
cart1 under the circ~unstnnces dwr ibed  in the definition of this form 
of tleccption. 

( f )  Otltm .scheme or ns-tiflee.-This I:lnpui~ge is taken fmm the 
esistinp 111ail fraud statute. 1s I'.S.C. $ 1341. l'lie rciwon for its in- 
clrlsion is that there is n significant body of case law w1iicll 11;ls given 
content to these tenns. content wliirll it is the sptvific intentiol~ 11em 
to retain. The terms ha\-e been I m x t d l ~  c o ~ ~ s t n ~ e t l  to  re:wli :I  vide 
v n r i c t ~  of different types of f~-auduleiit acquisition of property. Kcten- 
tion of tlicst~ terms is the waF to assure t h t  theft : ~ n d  :~ttcmpcd 
tlieft by dcccption will continue to li:~re the broad n i enn in~  thnt they 
now Iinw in the IWeml  law. 

Jlon~r .  I'LNAT. CODE 5 924.6, Comment at 179 (P.O.D. l!W2)). 



( g )  .Pufiltg.-Finally, there is an  exclusion from the concept of 
decept~on of n kind of sellerk talk that. is commonly pernlitteci. both 
by custonl and by c.iirrcwt Frde~.al case law.23 The typical tele\ ision 
colluncrcial niight well p r o d e  the biisis for a prosecution for theft 
by deception were it not for :in exclusion of this sort. Ha l rk inp  of 
Tares has t.raciitioually been pennittecl in esaagernted terms, and it 
is not the intent that n ncw form of theft by &ception sllould grow 
out of this kind of conduct. 

(11) '11 ental elelrw1 t in clecept ion.-It. is also important to note witfli 
respect to each of these clift'erelii forms of deception that the modifier 
.*intentionally" woulcl apply to  the elenlents of deception as well as 
tlic other elements of the oAalsc.* 'I'lius, one nnst  know that the 
statement is false, that  the credit carcl is forged, that the lien is on the 
property, that, he stands in n ficl~~cinry or confidential relatiomliip, 
and so on. Only if one is nmwe of thesc elelnents of his conduct can 118 
have n pnrposo to obtain tllc property by deceptima And only if he is 
aware of tho docep 11 ie 1i:ive that pulrpose. 

11. By  Tiweat. 4"': Ploposd  -' section li32(b) can also be riolated if the 
actor obtains the property or deprives another of his property by threat. 
Tlus offense is designed to cowr the various fonns of extortionate 
conduct that, should be rpnchecl by the criminal 1 4  Eleren specific 
kinds of threats are inentioned, in section 1741 (k)  us well as the tn-elfth 
general category. Most of the typos of threats are self esplanat?ry, 
and hence they will not bo conllnentccl on individually. Several pomts 
shoidcl bo made, however. 

(a) Di-snzri-~m2 f r o m  emp70y1nent.-Tlie present "kickbacli" statute 
(18 U.S.C. $ S'i4) corers inducing :L public works elnplo~ee to part with 
a portion of tlie cornp~nsittion to di ich  he is entitled under his con- 
tract of employment "by force, iniimidation, or threat of procuring 
dismiss:ll from rmplopnient, or by any other nminer n-hatsoever." The 
language in proposed se~t~ion 1741 (k) (xi) was added to  assure that 
the defhition of "tlweut," was not interpreted so as to nzri-ow the 
coverage of this important provision. It was felt, horrcver, that the 
coverage of "threat of procuring disnlisd from ern'ploynlent?' was 
overbroad, since literally it covers :I thre:it to cawe an employee to be 
fired if he does not pa7 his union dues on n closed shop job. The lang- 
uage is therefore modified in these prolmsals to  exempt property de- 
manclecl or ol>taind for l:i1~ful union purposes. The language ' b f ~ i *  
la\&~I union purposes" is also used for specific reason. In  united 
State8 v. Cat*bonc. 327 17.8. 633 (1946)? the Supreme Colirt read the 
present statute in conforn1ity with the exclusion nolr proposed, i.e., 
not to corer collect.ions of ilnion (lues in it closed d1op context. It is not 
clear, howenr, whether collect.ion of such clues woulcl be criminal if 
tlie puqmse of the collection was to line the pockets of the collectors, 
or in other worcls, if the dues were not desipecI to be put to legitimate 
use by union oflicials. ,is now worded, the intent- of the pro~ision is to  
exempt coerced payments of this sort, by union officials only when the 
cdlection is for lawful union purposes. 

a See, e.g., T ) ~ i l e d  Btatca r. South F n m  & Home Co.. 211 U.S. (1x6) : 
Bnbson r. 1-nited Stnte8, : S O  F.2d 662 (9th Cir.) ,  cert. t lmied.  355 T.S. 99.3 
(1964) ; D e a w r  r. 7Jnittd Strrtcs. 155 F.2d 7-10 (D.C. Cir.). cerf. Pm~ied .  329 E.R. 
Ti6 (1M6). 

*The Study Draft phrase is "knowingly obtains . . . with intent to deprive." 



A conversion of tlic dues as tlie result of an intention formed nftcr 
tlie collection could thus bc reacliecl as esercising unitutl~orizetl con- 
trol under p r o p o d  section lf32(a) ; and a conversion ns a result of 
an intention forniecl at  the time of collection could be rmclwcl as 
theft by threat (or  perhaps l?j- deception). The cover.:i e of these pro- 
visions is thus consistent 1~1th tlie general theme o ! this group of 
p r o p o s a l s t o  include both wrongful t;aki~i.gs ;and sibseqnen.t misap- 
propri:~tion. -1s will be seen," tlie purpose 1s to divert attcntlori from 
traditional concern over the precise legal category of theft which c n ~  
properly be cliargecl. Theft is des~gned a s  an  inclusive and consoll- 
dated offense. the purpose of which is t o  assure coverage of all of the 
vcirions forms in which misappropriation can t;lke place. 

(b)  Any other act.-The present "kickback statute, it. \\-ill be re- 
called. also l i tenl ly corers inducing a n  eniplojee to pnrt w i th  ]!is 
wages "by any other ~nanner  \I-hat so eve^" Thus, one who sollclts 
contributions to  the community chest has. In literal telms, co~nn i i t t d  
extortion. The  language is tlius ob~iously over-inclnsivc, :uid yet i t  
docs reflect the legitimate concern that nn csclnsive list of mei\ns by 
which theft, by tlircat can be conlnlitted runs the risk of excluding 
some forni of contluct \rhidi tllc in\-entireness of the criminal mind 
can devise ns'a'way around the proscription. 

I t  was therefore concluded that i t  \\-as sound to retain the idea 
of tlie %iiy other ~nanner" l an , i :~ge .  stated, llowe\-er, in :i fashion 
c l e ~ i ~ e d  to put  tlic issne that should govern inclusion o r  escll~sion 
within tho criminal Inn-. I1 n football  play^^. t1ire:~tens lo plny out. 
his option and tlwrcby induces his general nl:uiager to raise his p:ly, 
I l1c81.r S I I ~ Y ! ~  v wonltl Iw no il~teiltio~i to s11l ) j~~t  l~ in i  to :I c11:1iye of 
extortion. Therv are all sorts of qther bnrpnining positions whrre 
similar conduct onglit to  be per~ii~t ted.  :~ntl indced c~icouragcrl 1jy 
n I'rre mnrket. economy. Tl!e principle of the matter, nltem lied to 1 1 ) ~  statrtl in proposrtl seet~on l;-Il(k)(sii).  is I)elievr(l to w that 
thrcntcncd acts whicli are for the. pnrpose of lwnefittinq thr  actor 
shoiild be tolented n-itliin our systeni: thre:~ts t o  eng:ipr ~n conduct. 
\\-hich 11411 not so benefit. the :actor. on the othrr lm~cl .  :uicl wliic+li are 
designed solely for tlie pnrpose of inclucinp another to pnrt with his 
money. shonld not be toleratccl. I t  is this principle which is reflected 
in tlw definition. 

It, sho111cl be noted also tliat n p i n .  the modifier  i intention ally" will 
be iipplicablo to the threats as  well as t o  the other elements of tlic 
:ictor's coli(luct.* It u-odd t l ~ c w f o ~  follow t h t  t l i ~  :~ctor  1i111st be- 
l iew that the threatenecl conchirt TTOIII~ not 1)e of benefit to  I~imself. 
nnd m~is t  nlso believe that it d l  (lo subst;lntial hami to the victim. 
It is this helief. together with the objectire cmdnct. tliat will jmtify 
criminal prosecution in  such conte~-s.  and that  will serve to elin~in:ltc 
from the criminal docket cases of normal arms-l~ngtli  bnrr:lining. 

(c) 137crim of right.-Wiile it is lweniatiire at this point to rsaminc 
in detail the so-called claim of r id i t  dcfenw. it is perti~icnt to point 
out that n belief by the actor that lie is entitlecl to o1,t:lin property 
(or to cleprire another of it) in the nimincr in I\-hicli lie is acting 
will 1)r :I defense to the theft of nny kind.** 

-Rec pnragraph 2, infra. 
*The Study Draft phrase is "lrno~ingly obtains . . . nit11 intent to deprive." 
**Set proposed section l i39 ( 3  ) ( a ) .  discussed i n  pnmgrnph 90, infra. 



Thus, if the victim of an automobile accident. threatens to press 
criminal charges if liis dlamages are not promptly pxiid. or if a semi- 
belligerent actor threatens to  use physical force if "his" pro >erQ is not, 
rctur11e3 :ni~iicdiatcl;v, the ronduct callnot be p~uiisl~etl xs t 1  eft.'^ 'I'liis 
specific defense serves to reinforce tlie point made in collnection with 
"any other act" (subpalxgrapli (b)  above) that ;I belief tliat the actor 
will bc benefitted by the threatened concluct nncl tliar he is entitled to 
make threats of the sort he is ~ ~ ~ d i h l g  \\-ill not be p~ulished as criminal. 

(d) EeZution. fo b~.iAe~y.-The b:~slc difference between bribery and 
ex$ortion is that in one instance the victim voliultarily parts with his 
property and in the other he is cwrcecl. From the point of the riew 
of the culpability of tlie person who receives the property, there is lit- 
tlc cli!~erence. If he is ;I public oficid, it is just :ls wrong for him to 
seek out "volmtary" paynlents for influencing his official conduct as 
it is for him to coerce such payments by threat. Moreorcr? it. is often 
difficult to tell, in the reconsln~ction of events that must take part 
in the criminal prtxes, wliicli of the t ~ o  forms of conduct has actual- 
ly taken place. - 

One thing is clmr. llowe\.er. nnrl that is that the existence of crimi- 
nal liabiliti should not be ~ i d e  to turn on testimoiiy from the rictim 
about tlie extent to which lie "voliintnrily" parted wit11 his property 
as opposed to w:is b*coercecl" by tlie threat into paying. The public of- 
ficial who says ':I will do thus and so if you pay me money'' is just 
as crllninally culpable irrespective of the construction placed on the 
statement by the person wlio pays. Illlether the payor is ove joyed 
because tliat is just wliat lie wanted or is intimidated because he fears 
the consequences if lie doesn't pi1y is irrelernnt. 

The last sentence of the clef nition of "threat" therefore cleprires a 
public oficial of the defense of voluntnry payment by the victim, and 
also makes irrelewat. to crinlil1:il l i ih i l i t~  an inquiry into who i t   as 
that started the whole thing. Again it is not relevant--except per- 
imps to the sanction to be ei~i~~loyeci-whether the victim initiated the 
idea 01. the public official. I11 ctfcct, therefore, if a public offici:ll is 
charged with theft by threat, be cannot defend on the basis 
that lie should liavo been clinrged witli bribery i~istead.'~ The f'wt of 
his status as :L public offici:d and that lie is willing to consider accept- 
ing money for tlic performance of oflicial du t~es  is the functional 
equil-dent of coercion on tlie victini. -1nd agilin, criminal liability 
IS measured from tlie actor's point. of view rather than from 
the etiect on the victim. 

(e) Eztortwnate eatension of c?wiit.-In May of 1968 Congress 
;idded a new chapter to Title 18 to deal with extortionate credit trans- 
actions." I t  \vould a p p e u  thiit the coverage of these sections is not 
completely included witl~in the present proposnls, nor, it is suggested, 

15 Of course. he mny I* snlbject to  rosecu cut ion for other t . v s  of criminal i - o r t -  
duct. a s  for exa~nple in one of the situntiolis posed, he niay be guilQ of nsLwult 
or batt~ry though not of theft. The "rlni~n of right" defense is only a defense 
to theft; it is not an excuse for violating statutes designed to protect the person 
ofpinnother as  opposed to his property. 

Compare U~lited Statca u. Kubucki. 237 F. Supp. 638 (E.D. Pa. lw), dis- 
cuped note 1, eupra. 

See I 8  U.S.C. 5s 891-896. 



slionld they Iw. I f  they :Ire to be retained. it will therefore be necessary 
to :ldd tliem clwivlierc*.' 

Three types of subst:~ntive condurt :Ire corered bv the provisions. 
li~aliilig estortionate cs te~~sions  of crrdit, snpplying monyr for that 
purpose, and cnforcinp collrction 1)y rstortionnte means. The esten- 
sio11 of credit \;.o~iId not he cwwrecl 11.v t lwv pi.ol~oa:~ls Ivcaure i t  is the 
giw'ng of property with tlilwltening overtones rather than the tnking 
that is sought to be covered. Similarly. snpplying moneg for  use m 

extortionate credit mcket (-odd not he construed :is theft. :~ltliongh 
~t ~wr l i a j~s  cw~ltl  1 x 1  brouglit iil~dcr ;I cmispiracg or aitline ant1 :tl)rtting 
vIi:~lyc in sonlth liliiitctl c.olitt:sts. Finnlly, cuforcing collertio~i cx- 
tort ionate mr:ins could I)(. ~vr~rlled :IS tlieft by tllreat. pro\-itlerl of 
cour.se thr..t no c-laim of right clcfense co~~lcl  be ootferptl. If tlie p:irtirular 
alnount of credit involved \\-:IS not illepnlly liigli (if the interest ~ x t e s  
\rrrtA not. witlriri the usury I;Iw, and the rc:ison for tllr 11se of this source 
~ : \ s  the Iiigli risk of ~io~~c.ollec~tioii), t l w i  it might Ile possil)lr i~ncler 
these pro\-isions to :lr211~ t l ~ t  no "t11~ft" had orcul.rec1, even though 
tlirents had bwn used. ITntler the appr.onch of these proposals. the 
proper cli:~rgc in such an instance wonld be for  a11 offense such as 
:~ssnult or criminal coercion. 

r ,  1 he jurfpnit~~~t here is of c-oulse not tlmt col~clnct of this sort shonld 
I)e cscludetl for  tlie p1q)oscd new \-('ntlc>. l11c only point is t1i:it these 
st:itntes are not nbsorbed 1)y the pr.opos:~l.-; under disrussion, and that 
if t1ie.v are to be retained ;~notlier 11ome will have to  be found for them. 
perhaps in an organized crime chapter. 

1.'. ,l~js~7/)p/;r<rfiofi, F d i r w  t o  - ~ w o ~ o ? f .  V1.0nqf 117 &])o.~if. fi18e 
( ' l ~ r in~ .  m r /  tlrr Like : h'rlrttio~r of P1wpo.u~17.v to I '~vwttt Pro ~isio~r.u.-Tt 
is p e l h p s  : ~ t  this point. ~ iow tliat t11r 1):isic ingredients of the ordinaty 
theft provisions have h e n  conunented upon, that :I Iwief look sliould 
be taken at how tlie proposals correspond with several aspects of the 
present theft provisions in Title IS. Fo11r points slioulcl be made. 

First, those formi of t h f t  wliic11 1 1 0 ~  require proof of sol~ic form of 
scienter are retained witliout much r11:lnge of s~ibstance. Tl'licre n-ords 
such as "enibezzleri~e~~t." +.larceny,': and .'extortion" :~ppear, their 
content has bem retninecl-in less tecl~nical mid in consoliclated form. 
to be sure, but newt-theless retained in terms of h s i c  objectiw and 
content. 

Srconcl, tlicre :ire a n~imher o f  t~sisting Fedcrnl sintutes thnt. 
inc111tleuntlo11l)tedlv 11ec~111se of e :w of proof-forms of di\-ersions 
or loss of property that c;1111iot properly be denominated "theft." For  
cs:~mple. scctiori 643 of Title 18 covers one who '.fails to render his 
accounts:" sc~ctioli A46 covers one wlm 'Lfnils to tleposit ~,roliiptl~-;" 
section 649 cowrs similar cn~iduct : wction 650 rovers one n*lro "i'i~ils to 
keep snfely" puhlic monry cntrustetl to him. and so on. Tn c:~cli of 
tliesr instances. the conviction is for "e~nlwzzlenwnt." and the potential 
sentences reach up to  10 gears in prison. .L\ similar prohlem is pre- 
sented by statutes rd-hich speak of tlic "mis:~pplication" or "use" of 
Imvertv,  or  of "conrc.aling" or "secreting" 111.operty.~ 

The difliculty in r:wh instance is tliat the error ma)- not be clue to 
n purpose to :tpproprinte thr  property permanent1 y (or its eqaiv:~lent 1. 

*See proposed section 17.39. 
" Brr, r.g., 18 1T.S.C. B h &iG, M 4 .  CGT, &i9. GI.'. 



\\'bile in m m y  instances of tlir use of such lanpnage, defenses can 
be based on the contention tllat the concluct \\-as I\-holly innocent of 
: ~ n y  n-ron,otloin~. it is a11p:trcnt tint the degree of culpab~llty required 
by thew 1woi.isions is s~pific:tnf ly lo\\-er t I I ~ I I I  is required by the pro- 
posals under tliscu3sion.'" 

.\s also tliswssed in P : I IX~I . : I I )~I  7, X I I ~ I Y I ,  t!le assun~ption under- 
lying these l)roposaIs is t h t  t1l1.w h p r s  of vr~minal provisions \v111 
1m nmilnble for IIW in this ki~tcl of case. The 111ost sewre will he those 
propos:~ls u-hich in etfect spenk to cases \vl~rre the actor intended to 
~ ~ l n l i ~  n penn:~nent :quisi t ion of the property. 'l'lw in terndin te  level 
of seventy \\-i l l  I w  formed 1)s (I section to 1e  drafted into the chapter 
ou forgery iintl o t l~er  f r n u t l ~ ~ l e ~ ~ t  practicbes b:~se;etl on section 224.13 of 
t lw .\Iodel I'en:~l ('o(lc (niis;tl)plication of entrusted property) .* The 
Ir;~st serere st ilze will be I)asetl on clel,nrtme~~tnl re.plations denllng 
\\-it11 tlie conduct o f  those \vlio handle Federal 1)roperty. to  be enforced, 
in nccorclance \\-it11 the pe11er:11 srl~euie outlined elsexhere. ns infrac- 
tions or  perIr:~ps ns misdemwnors if the riolation is willful or repeated. 
T l ~ e  coverage of this approi1~11 will thus be its 1)ro:~l if not bimtler than 
i ~ t  present, Imt will intro(1uc.o varying pr:idcs of offenses where now 
there is but ow.  The purposi. of  this is the judgn~ent that i t  is not 
:~pproprinte to f rent as fungiblr condnct that ; ~ n ~ o u n t s  to an intcntionnl 
ncquisition of go\-ernnient 1)roperty :llirl conduct that amorints to an 
;~rcidentnl error which productls :I shortage. .\t least as  n matter of 
drfense. it is submitted. the issue of intention:il rnisnppropriation 
sl~ould be nllo\wd to be injected into the case and the jury required to 
n~:tke an nfirnr:~tiw finding of such an intent in order to form the 
~w~dicn te  for :I severe felony sc~~~tcnce. Lessrr ~~~iscloilig-s c:1n still be 
t~.rnted as w r i o ~ ~ s  crimes. witllout nny dilution of the cleterrent force 
of the la\\-. 

I n  aclclition. and third ill the list of obser\-ations to be made about 
tlic correlation of these provisions with pirwnt lax. there is the pro- 
vision in proposed section l f : ) ! ) ( d )  (a )  that n failure to :~cconnt for 
entrusted property or  :I s l i o r t :~p  or fi~lsification reveided by an audit 
shall be a prinln fwie case of g ~ ~ i l t  under sections 1732-1734, in effect 
:I prima facie case of cnihczzlc~~~c*nt. This is in wcord wit11 the thrust 
of the statutes under ciixussion, :IS \ve11 as with the e q l i c i t  prorision 
in 18 U.S.C. 5 M87. .And it is tlcasigned to retain the deterrent force of 
prorisions sucl~ as those under discussion witliout, a t  tlie same time, 
escludinp hipl~ly relevant i s s~~os  froni the trial of the case. The prima 
facie c.;lse :~pplies to gnver~inirntal officials ilnd employees, as well as 
eniployees : I I ~  officers of li~ir~ncial institutions. Those who repla.rly 
handle the money of others, in other words, are a11 placed under a iilgh 
duty of care and exposed to thr possibility of ;I successful theft prosecu- 
tion if they cannot account for  the money en t r~~s ted  to  them. r Finally, reference should he ~nacle to another class of statutes n-llicli 
nre w r y  corninon in the prcsrnt Federnl Code. Those who make a 
false claim on the porernnient in a variety of different ways nre gen- 
erally treated 11:: though they llnd completed :L theft.30 These offenses 
:Ire included in t he draft  as lit t e~~ lp ted  theft by deception.** Proof that 

=For an interesting case involving this matter, 8CC Shato r. United Statea, 
357 F.2d 949 (Ct. Cl. 1966). 

*Section 1737 in  the Study Dnft. 
See. c.g., 16 1T.S.C. 61 257, "8, 289. 650. 

"See proposed sections 1732 (b)  , 1'7% ( 6 ) .  



:t c.l:lim was inacle on the grrrernment t h r o ~ ~ p l i  the creation of a false 
impre4on  as  t o  whctlwr tlie nrtor x n . i  entitlcd to it nither easily makes 
out. :I case of atte111l)tcd theft by tleception. which, as  notecl in para- 
graph 8, .wpt2tr. is trwtecl as seriously :IS is tlie completecl tlieft. 

It should be ~lotrvl in this co~lnection. however, that  there still ma!: 
be certain types of related oflenses that s1;lloulil be retninecl in another 
chapter. For  esnmple, 18 I-.%.('. fi .IS:) prohibits the use of n false clocu- 
ma l t  t o  co1lcc.t :I i.lilin~ ;~pninst the gorernment. I t  may not be po~si1)le 
in such :t context t o  prosecute. succesafull> fo r  thePt. because it might 
be iliat tile actor Iionestly 1)cxlievc.d lliniself cntitled to the clniin, hnt 
meihcly nserl the f'alsc* clocnlnrbllt in orclrr to nssure that lie ~vould get it. 
I n  such n c*o~itest. there is surely :I proper yo\~crnn~cnt:~l  interest in 
lwevcnt in~  such activity. :~ltIiough just as surely it  is not pmper to  
convict the oftentlcr of 5Le:lling pro pert^-. The intention in this 1.cpart1 
is to  draf t  into tlw c.h:lj)ter on forgevy and other lrauclolcnt prwticcs 
a provisioii clenlinp with the ~ ~ s i n z  of fnlse inforlnation to  reinforce a 
rl:lim tagainst the go\-ernlntwt.* ('ol~pled \\-it11 tlie possibility o t pros- 
ecution for  tlieft I)? cleception, this shonlrl adequately cover such 
activities. 

13. P1Gv1.n Fn& ('0-w : F'i1znncin2 m d  Qowwnzrnt  En,p7o!/ee.p.- 
Proposed section l'iXJ('3) (:I) 1)rovide:; thnt it is a p r in~n  facie case of 
t l~ef t  nncler sections 1TS.2-17::4 if govenliiie~~tal ollicers o r  employees. 
or  if employees or oficers of :I fin:~nri:d institutjon. are found to he 
short. in their nccon~lts, t o  11x1-e f:tluifiecl their accounts o r  if they fail 
to  pay o r  accoiillt fo r  money or  prope1-t~ e n t ~ w t e d  t o  tl ien~ npon Ii~\r- 
ful clemand. The  1)urpose of the l )~m~i s ion  h:ls nlrencly born discussed 
in  parapmph 1.2, nzcpm. 

TITO f1irt1lc.r points sliould 1)c notc(1. First, hoth tlle terms '6gyern-  
merit:' and 9inancial institution" :Ire clefined ('.gove~~lment" 111 sec- 
tion 109 (11). Y-innnchl institutio~l" in swtion l7-l-1 (el) ) . The clefini- 
tions a r e  intended t o  11e hro:trlly inclusiw of tlie par ts  of government 
and the t y l m  of ilistitutions that sl~oulcl be rorwed 1)y such a pro- 
rision. Secolicl. thc. term "prima farlie c:~se" is a ternl of art. with tlie 
rrmlning :~ssipied t o  it in tlir proposals in chapter 1, section 103(5) 
of (he draf t  (proof nncl presi~niptions). Essentially, the tern nlenns 
tha t  a snficient cnsc 1x1s been mnde t o  take the matter t o  the  jury. 
The jnq- is not told, hoviewr, that it m:!y o r  must draw ail). particular 
inferences bec:~ase of the ~ i : ~ t n t e ,  nor 111 fnct is the jury even maclc 
aware of the s t a t ~ ~ l o r y  1)rovisioli for  :L p r i ~ n a  facie casc. 

1 k. Recciws. Rcfniws 01- Pi.uyo.~es of.-It is 1 1 o ~  appopri:l te to 
turn to  ihc elelricnts of l)roposecl sertion IT82 (c)  . Three t e ~ m s  are 
uwd, wliich togethcr corer ns incli~sivt-ly as  l)ossible t l ~ r  entire I Y U ~ ~  

of conduct f ~ a m  the initial acrllusitioil of property. t l r ro~~gl l  l~olclinp 
on to it, to the l3oilit of disposing nf it. L'Recriring' corers tlie coiid~wt 
of one ivlio initially :~cqujres property: "ret:~ins, the cwllduct of oiw 
who holds onto i t  : :~ l ld  "disl)oses of,'' the :wtions of one ~ v h o  c~ids  his 
control over it. The only teim tliouglit to neecl R ~ r t h e r  el:ihomtion is 
'.rerei\-es:" it. i s  defined in ~ulj.cctioli (11) o l  pmpoxd  sc3ction 1741 
the ncqtnsition of pcrsession, control 01. title of lwopei-ty. o r  the lend- 
ing on tlw security of tlie 11roperty. " M e t a i n i l ~ ~ ~ ~  pl:linly would con- 
sist, of maintnining ~mssessioll or cwntrol of property. o r  1;eepin.c title 

*Sre the proposed false staleuwnts statutc (section 1352). 



to it. o r  continuing an  originnl ~ t c n r i t y  nrnt~!gen~cnt. "Disposing of" 
n-ould of cou~se  co-er the  endi l~g  of tliesf 1-:mous forms of possession 
o r  cont 1-01. 

'The 1~e:1.w11 for using ~nnl t ip l r  lchnlls in this contest instead of simply 
using thr  tern1 -.rereiving" is that 1 lic requisite h-nowledge tha t  the prop- 
erty heen stolen can be acrluit-ecl nt iuiv time during the course of 
onrt's tlonlinion o r  control river property. 'l'he j a d p e n t  i s  tlmt one wl!o 
nrquirw property innorentlg is :is culpable if he Ii~tcr learns tha t  i t  1s 
stolen : I I ~  in the face of illat kno\vlcclge continues Itis control over i t  o r  
diqmses of it. as lie \vonlcl Ilavc Iwcn if lie had initially rereivecl i t  ~ i t h  
s11c1~ I;l~owleclgc. 'She b.ii~ilcss" csln~tsc, of course? protects tlir w t o r  who 
in yood f:litll ~vcviws. ~.c.t;lins or  clisposes of pro pert^ with the  inten- 
tion of r v t u r n i ~ ~ p  it to  the  owner ;IS soon as prac.ticable.* 

Fimlly.  the mtionnlr. bchincl consoliclnting tlir* offense of recciv- 
inp with the ot1it.r 1x& forms of tlleft of 1 1 r o l ) ~ r t ~  is worth notling. 
-isidc from the l':lct that the prearnt Fec1er:il ('ode comn~only speaks of 
such conduct. ill the smne section i ~ n d  provides esssnti:dly tlic same pat.- 
tern o f  sa~ictions fo r  it:' it 111itk~~ se t l s~  I)otli nn:llgtically :lnd prnc t~-  
c:dly lo (lo so : :I-' 

;\n:llyticall~-, t he  receiver clocs lmciscly ~ c h n t  is forbidden by 
Stt?tion 206.1, namely. 1113 exercises lun:u~thorized control orer  
pmperry o f  nnotliel. wit11 tlln purpose of npplvinp o r  dispos- 
111g of it pc~r~nancntly l ' o ~  thc I,clneti~ of liiniaelf o r  i~nother  not 
entitled. I'mn tlic p~ncticnl sttlnclpoint, it is important to  
ptnisll receivers in orcle~* t o  d i scour :~p  theft. The esistence 
i111t1 functioning of t Ile "fence." a clci~ler who proricles n mar- 
Iict for stol(w proprrtp. is n n  asiurance especially to  profes- 
sional thirves of :il)ilitg t o  re:~lizetlle ~lnlnwful gain. 

('on.wlitl:~tion of I-rceiril~p and other forms of theft nffords 
Llw sum ad\xnt:lge.s as otlic~~+ :tspects of tlie u11ifir:ltion of the  
tlwft colicrpt. It wtluces Illc oppo r t~~n i ty  for trc1lnic:ll de- 
f e n s e ~  based t ~ p o n  1egi11 &st i~irtions Iwt ween the closely related 
iwti~i t ies  of stenling and rereiring what i s  stolen. One 
is ifoluld in possession of rwrntly stolen goods nlily be either 

*In the Tentative Draft subzectiori ( c )  did not require "intent to deprive the 
owner thereof," but ended with a chusr rrhich rend: "unless the prnperty is re- 
c ~ i c e d ,  rrtzzinetl or disposed of with thr intention of returning it to a person c~r- 
litled l o  hare it." The words "inten( lo tlepriw t h r  on-nrr thereof" werr addcd in 
the Sttidy Draft to nmke stil~sec.tio~~ ((1) pnmllrl cnlwction (:I) iincl (b).  This 
made t h e  "unless" clause superfluous. 

il Sw, cq., lh 1-.Kc7. S G ! l .  
llol)i.;r. P~sa r .  ('ODE ji L)O(l.h, C ' O I I I I I I C ~ ~  at !):&%I (Trnt. Draft So. 2. I!); 1 ) .  

Tht* propnsetl I )rl:i\vnrr provision l ~ r i ~ ~ ~ l l r s  the problcl~~ of the  rrceivrr defentl- 
ing on the ha& tllttt he  was  the thicf 1)s provitling simply that it is not a defcuse 
to so nrrrtie. The &?me is 11rnviderl for t he  converse sitiintion. And i t  ir also pro- 
vided t h a t  the actor cannot l ~ e  convir ld of h ~ t l i  thef t  i l ~ l t l  rereiring with regnrtl 
to property : t p p ~ w p r i ~ t ~ d  i n  thr sn1111' trflllsa~ti~n or series of rrn~is:ictioris. Sctc 
I'P.OPOS~:II Dm. CRIM. ('om ji 3 1 3  ( F i i i i ~ l  1)rnft l !Mii) .  

Thr lirst result-that thvft and rweiring callnot be I I S ~  as tlcfenses to one 
nnothrr-is ncliie\-rd nndrr these ~~ropmab by a more genemlizcrl version of 
Dela\v:irr's section 543, stated in  propwed section 1731 (1). The stvond result- 
tha t  t l ~ c b f t  n n d  rccviving mnvictioils vi~nnot both rwrilt from the slime Irans:lr- 
tion-is :I nrcessrlry implic.:ilio~i of t l i c b  c 0 n d i d ~ t i 0 1 1  of theft represc.llted by the 
entire ~roposal. The issue 1)resumnbly will also he denlt with in a peneral pro- 
vision relating to all crinirs, and hence no  s p i n 1  prorision is included in tllrse 
proposi~ls. 

384381 &70--pt. 2-15 



the thief or the receiver; but if thc. prosecution can rove tJie 
reqnisite thieving state of mind it im~kes little IifimIiw 
~vliether tlie jury infers that tlie defendant took directlg frnln 
thc otwicr or i ~ c q ~ ~ i ~ . ~ l  from the thief. C~nso1itl;ition also 11:is :L 

co~~seq~iencc favomblr to the defenw I)$ ~naking it impossil)le 
to convict of t ~ r o  ofrrnses b a d  o n  the same transaction, 11s 
has occasio~ially Ilappened under esiding Inn-. wlien a m:ln is 
held guilty as a principal in the ori,oin:~l theft becan% he 
l~elped plan it and :dsn of the "selmrate" offei~se of receiving 
I)ecauso hr tool; his slinre of the proceeds. 

15. rlfen hr? Ele7nonf &a Itereizi7lg.-The objective conduct one must 
nigage in in order to commit the (.rime of theft by receiving is simply 
to receive, ret:iin or dispose of the property of another. The rest of the 
elenients of the offense rcltite to the rims rea which must acco~iipany 
swli conduct. There are n number of observations that should be made 
:il~out t lie i i ~ r l ~ t  nl clcnir~il. 

First, the term "intentionally" rlescribes \rhat tlie clefendant's atti- 
tude must be toward this conduct-he  nus st have a purpose to receive, 
rctiiin or dispose of the property of : i~~o t l i e r .~  IIc nii~st tl~erefore blow 
not o~ily t l ~ a t  he is eserc.isil~gcoiitro? over property, I)ut that in doing .XI 

11s is infringing an interest. of another in the property that Iw is not 
cnt,itled to infringe n-itho~tt consent. 

Second. lie niust also kilo\\. that tlie property is stolen or believe that 
i t  probably 11ns been stolen.** Sore t l ~ t  the property does not i l l  f a c t  
11:ivo to have been stolen: the critical inquiry is whether the defendant 
t h i n h  it 1i:ls been."" 'I'l~is is :i c11:11ipf from tlic typical ~ ~ c e i r i n g  
stat ~ t e . ~ ~  I n  iitldit ion. tlir fyl~ical ~weivlng s t : ~ t ~ ~ t e  speaks only of one 
who '*ho\vs" the property has h e n  stolen, ancl in effect leaves to the 
j u r ~  tlie inference of such knowledge from such facts as the recent pos- 
session of stolen goods. The proposed dmft, following the lead of the 
Model Penal Code on tlie point, would permit, in the alternative the 
inference that the defendant believed tllat the goods probably were 
stolen. Thc extent of tlie defendant's culpability sl~ould not turn, it. is 
felt, on the estent to ~ h i c l i  he inql~ired into n-hether the particu1:ir 
p o d s  actually were the subject of theft. I f  lie holds himself out to 
receive stolen goods, and if he is essentinlly indifferent to 11-hetlier in 
fact, particular goods have been stolen, then the law is entitled, it is 
snbm~tted, to treat him as n receiver if it can be concluded thnt Ile be- 
l ieved that they probably were stolen. 

*The culpability element wns changed in the Study Drnft to "knowingly . . . 
with intent to tlpprirr" to pnr:~llel sul~spctions ( a  ) tmcl (11) .  

**Inipossil)ility is not a clcfcnsr in at teml~t  ( w e  section lOl(1 ) ) ant1 so the 
"belitbring that it hns pro1)nl)ly Iwen stolen" c-lnuse llns been deleted in the Studr 
1)rnft. Section 302(b) define?; "Iir~owingly" to include "11 fir111 belief." 

"Thus, the inipossihility sit~irilion th:it h w  ?;onien-hat 1112-steriously given rise 
to .so much tlifficul* cnnnot arise. See People v. Jaffc .  1s XT. 4W. 78 N.E. lm 
(1m). where nn attempted receiving chnrge was suc.cesdul l~ defended on the 
ground that  the goods had lost their chart~ctrr as stolen by the time they reached 
1 1 1 ~  tlefendnnl. I4;vi% tho11g11 I I P  I114i~rrd t l~cw 10 hare  Iwcm s t d m  : ~ t  tllc* tiwe hr  
received them, he wnu thus nrql~itted. Undrr the proposnl here, whether they mere 
in fnct stolen would be i r rr lemnt both to the nttempt and the completed offense. 
exmpt, of course. for its evidentinrp signifle~ince on issues such as the defendant's 
s t t t e  of mind. 

See, e.g., 18 U.S.C. $882. 



Third, i t  should be noted that, the term "stolen" is also defined in 
tho proposal. specifically in subsection (j) of section 1741. It refers 
to property which Iias I ~ e n  the subject of robbery or any form of 
tllcft nncler these proposals, 01. which is receil-ed from a person then 
in violation of the u~inl~tlmrizrtl use of :t \-ehicle ~)rovisions of pro- 
posed section 1736. 

'I'he final aspect of the rnental clement that shoulcl be commented 
upon is tlint which speaks to tlir intention of the actor to return the 
property to a person cantitled to I~a\-e it. I t  is this aspect of the mental 
elc~iwnt that protects the i~ctor \vho knowingly comes into possession 
of stolen propert-j-. h t  does so in good filitli m d  with the intention 
of restoring the property to its o\vner or to the authorities. Proof of 
an intention permanently to cleprive the owner of his property, it will 
l)r noted. is t 1111s not ~ w j ~ ~ i r e t l  :ts : I I ~  elrnlcnt of tlie ~ . c s ( . c > i \ - i n , a  otl'ense."' 
The judgment is tlmt one who receives propcrh known to  have been 
stolen is sutiiciently cwlpnble to 111wit ;I theft prosecution. unless lie has 
tile affirmative intent to  restore added b j  the phrase under cliscus- 
sion. 

16. I-'resumptim; h"eceivi?rg.-Subsectio~l (2)  (b) of proposed sec- 
tion 1739 states three sets of circumstances \\-hich can be shon-n in order 
to establish n presumption that the recluisite knowledge or belief es- 
ists in n case o f  reccirilip stolen ~)l.operty.*' They a1.e cleriwcl from two 
sources: first. the p r e s ~ ~ r n p t i o ~ ~  of howletlge from )ossession of re- 
cently stolen property has been a m-iclely ncknowlet \ ged part of the 
Frtlernl case Inu- for :I con~ic1~1xl)le perm1 of time: the rcri1:lining 
pro\-isions : I ~ P  derived from tlie JIctlel Pe~ial ('ode.3" 

Two i s s ~ r ~ s  need to I)c nclclrcssetl ill this nrea. 'l'lic first is \vhether 
tlresse rrulcs slioulcl be stated at :11l. and if >o \vIietl~e~. the proper formulrt 
is to niake tlicm :I pritna f:lcie rase of kno\\-ledge or helief or :I pre- 
sumption that such knowledge or belief exists. I n  tlie proposecl pro- 
visions on 1)roof :ind prcwnq1tions,3" tlli, ~ C ~ I I I S  arc distinguisl~ed as 

* S I I ~ I  iutwl W;IS i111tItvl in tht* SIIIIIJ- l ) r i~f t  sn that  s~ t l~swt iou  ( c )  n-o~~ld 
~):tr:~llel su t ) s t~ t  io11s ( a  J :tnd ( 1)). The three wkect ions define one offense. It  is not 
rntrt~clcd r l~a t  :I llro.-ccwt~)r 41onld I I P  : ~ l d r  to c.l~ilrge onr wlio llas r a k ~ . ~ ~  I1ropert;F 
with rrtenticw tlirrtwf : I I I I ~  t ~ )  a r m ~ v  l h t  dtq)itv cc~t~sctlitli~tiot~ he tl111s 1 1 4  not 
I)rc)vt* "it~teul to tlelirivch" Iwr:lurr s~~l~sc.c~ticm 11. )  clot>> not i t ~ c l ~ ~ c l r  s11c.11 words. 
Tllrrt* :Ire tlircrs s11lwrt11111s orlly to i11s11rc~ tltnl tw~ytltin:: is i n r l ~ ~ d r d .  not to pro- 
Vitlr tlifferrnt talrtnrnt- for tlifferrnt Iiit111h of C I N I I ~ I W ~ .  

*Section 173!)(.1) ( I ) )  of tllr Tentiltirr Draft rends: 
(1 ) )  Prtxrorrptio?~: I t  hl~all 1111 l)res11111~l tllilt the actor knows tllr property 

has been stolen or bt4eres tl~ilt i t  has pra1~nl)lj- been stolen if it is shown 
that : 

( i )  11r is in ~w)ssrssictn 01' c.cmtrol of recently stolrll ~)rolwrly or of 
Im1wrt.r stnlru fro111 two or Inore perwls  on wpamte  occmions: or 

( i i )  he has nvxired c;tolrn property in snotlter tranaactiol~ within 
the yt8nr precrdirl~ tlir tr:mwc.tiot~ vhargtrl; or 

( i i i )  being 21 tlcrller in property of tlir m r t  rec.c.ivrd, ret:~itwci or dis- 
pctsc4 of, Ilr i~c.~luirc.d it 1'1w :I r o ~ ~ s i t l ~ ~ r i ~ t i o n  w l ~ i c ~ l ~  11r lmew to Iw far  
below its rra~oti:ltilc~ rn lw.  

Only ( 1 ) )  ( i i i)  \T:I: rc.t:~inc.cl in t 1 1 ~  Stutlj- Draft. I t  n-a. c11:ingrd to  prima facie 
c.rIclrntr of r l t t ~  f:tct of I;~~o\\'lrclac~, 1 1 ~ n n - t ~  IIO special t-qwrtise or :~m;~saed 
cwpiric:il c~i t le l~rt .  intlicr~trs tllc n t w s s i t ~  that ('ongrrsq, rather tli:ln the jury 
tlra\v the iltfercw~r of kr~o\vlt+gr. .\ tl~btiniti~m of dealer w;ls nclcled in the Study 
I i l~lfl .  

Nee. J~OI)EI. L'ESAI. ('~I)I.: 8 223.6 ( I'.O.r). l W 1 ) .  
I Chapter 1, section 103. 



follows: Prima facie case means that enough evidence has been sub- 
mitted to take the case to the jury; the jury 1s not, however, told about 
:illy special rules governing the inferences they are to draw from the 
evlclencr. I'resumpl ion metins that enough evidence has been submitted 
to take tlie case to the jury on the presumed fact: and it means that 
the jury will be told about tile presuni tion and that  they may, though 
they should base their conclusion on t E e evitleiice as 11 whole, arrive at 
tlia conclusion t11iit the pre.wmed fact exists on the basis of the pre- 
sumption alone. The difference bet~vmn the two con- ts, therefore, is 
in what the jury is told: a prima fwie case provision c f  oes not result in 
an  instniction that the fncts established 1i:~ve m y  special probatire 
force beyond wlint they naturally establish; n presumption i11 effeat 
warrants :ui instruction that the facts established are especially proba- 
tive and that they iilone are a sufficient basis, though not necessarily 
conipelling, for cone-lnding that the presumed fact exists. 

Tlie qllestion for resolut,io~i here, then, is which if either of these 
devices should be employed. The proposnl uses the term "presump- 
tion," thotrgh mainly because that IS the way most of the courts seem 
now to treat, the factor of recent ossession of stolen goods. The cri- 
te~*itt for choice, ns saggestec1 in t.le f proof and pres~nnptions section, 
would a p p r  to  I x ,  mhether the purpose is simply to  induce uniform 
submiss~on of such cases to juries, or whether the purpose is to  codify 
a finding based on special knowledge about the problems of proof 
in the aran and thc: lrinds of c4lence that are likely to establish a case 
against tlie offender. As stated in the cited draft with respect to pre- 
~uniptions,3~ T s e  of the procedural derice is appropriate when Con- 
gress on the basis of specla1 expertise and arnnssed empirical evidence 
decides thnt, certain facts arc stroll evidence of a crime and t h i ~ t  these 
fncts shoald be given proof signi&rnee to nssist the government in 
prosecuting the crime." It. \vould seem in li@t of these criteria t h d  
:t presumption would be the warranted device. The f n c t m  are s&- 
ciently probative of lilt, i t  woulcl app,zr, to  p a s  constitutionltl 
muster: receiving sto f' en property is an offense which is difficult to 
prove: tlie fact that the courts have n d  the presumption device 
for so lolig a time in receiving crises is evidence of its value and 
necessity. 

On the other hand, it is not absolutelr clenr that presumptions of 
this sort :we necess:q. Judges are likely to let cases which establish 
the facts recited in the prolmsal go fo the jury. And juries arc likely 
anyway to make the inferences nrlilch these provisions suggest can 
be d r a m .  All that the resumption does, it could be argued, is attach R special significance to t ese fndors-significnnce which on a pnrticu- 
1ar set of fiwts miglit not he warrnnted-and create extra pressure 
on the defendant to come forward to explain himself, pressure which 
in some circumstances might be felt unneceswril to emphasize the 
fact that the defendant chose not to take thc stnni. Cases which pre- 
clude comment. on the clefentlant's failure to take the stand are not. 
far, it mould seem, fkom cases which preclude placing such special 
emphasis on facts which might not be significantly probative in the 

articular situation and which only sefre to highlight the defendant's 
h u m  to come forward. 

" Comment on Proof nnd Presumptions : Section 103. 



The conclusion is tentatively : ~ n d  so~iierrliat hesi tat ingl~ adranced 
that i t  is nevertheless so~ind to continno use of pres~m~ptlons in the 
area. On the difl'erent question of what the content of the presump- 
tions sllould be, the second issue nclrerted to above, co~lclus~?ns are 
even more hesitatingly udr;iiwetl. The main pnrpose of includmg the 
three presumptions lis*ed in tho propos:~l is to expose them for. the 
Commission's judgnent. They I~ave l ~ x n  endorsed by the American 
T,aw I~lstitute ( w t l i  the cwxption of the inference froin possession 
of recently stolen property), :uid in v:trious forlns by most of the 
otller recent law reform efl'ort~."~ 

Thc idea helii~ltl subsertion ( 2 )  (b) ( i )  is that the possession of 
property stolen on two dill'erent occ:tsion:: begins to establish a pattern 
that is f a r  more than ordin:wy coi~dclence. Whether the same is also 
true of the possession of property that has recently been stolen, the 
present presu~nption in tlio Fetlrrnl law. is mother matter; indeed, i t  
may 1)e that the pre,m~t I~cc1er:il ,resumptioil is the least justified of 
tho ones stated irere. Subsect ion (2\ (b) ( ii) presents n situation similar 
to tho repeated theft sitn:~tion of (2) (b) ( i ) ,  y n ~ e l y  \\-here it can be 
s h o ~ ~ n  that the actor received stolen property ~n another transaction 
r~ i th in  ii year of the onc mith wliicli 11e is now charged. Again, i t  
puslirs the logic of ordinnry coi~~cidence that the same person would 
on two cliffwent orcasions have ~w-rived stolen propert>-. 'I'lie third 
sitnation, posed by subsection ( 2 )  (b) (iii) .  r e l : ~ t e  to pa \m shops and 
other dealers in the typo of pl'olwr'ty in\-olvecl \vlw buy the items 
in nestion for a prico well below their c.lrar 1n:lrket \.slue. 'I'his again Il is t ought to be n tip-off t o  irrcgulority, and :i more easily pro\-alde 
fact than the state of mind of the actor. The ciiscwpancg ht\rcen 
actual value : ~ n d  wlint is paid for the property thus call be thou,nht 
to justify a presumption that the dealer knew or beliex-ed that the 
1)ropex-t~ had been stolen. 

17. Theft of Scwices.-Propowl sect ion 173.3 follows tile lead of 
most modern reform efforts in s~ig~gesting a gcneml theft of serviccs 
provision for  the Fedwill crin~innl 1 ; t \ ~ . ~ ~  (;enerdly 5pe:ikinq the 
present Fedtvxl criminal law does not i~lclucle services :~mong the ~tenls  
that can be the subject of theft. T h e x  are. hou-ever, :i few such stat- 

3a 111 r)elawnrr. the I I ~ C I ~ ~ S I I I S  wrlti~in only our 11rrs11mptiorl. w11ic.h in slilt- 
stance is the dealer 1)rrsumption collt:rined herein ill pro]ms~d s u b w t i o n  ( 2 )  
( b )  ( i i i ) .  Sec I'RoPOSED Dm. Cni31. CODE * s S O  (Final  Draft 1Wi) .  In Michigan, 
the ~trtq)oaals contair~ n com1)inrd wrsion of 11ro1111sed s u l ~ ~ ~ t i o n s  ( 2 )  (b )  ( i  ) 
and ( 2 )  (b )  ( i i )  ( r sc~ l~ id inc  thc* presr1111ptio11 of knowledge from 1)os.wssion of 
wcently stolen property). tozetliw with n slid1tl.r different vcmion of the dealer 
rmrision of s11l)~ection (2) (11) (iii)  (~~nrrhirse  11y n tlwlrr who ditl not xn:lke 
re:soni~l~le inqllirs of th r  right of thv .wller to ~ 1 1 ) .  S w  .\lrc.lr. REV. CRI~I .  (.one 
XY 32.50 (Final ])raft l!W ). In Sew York, tlwre are  two prrst~mptiorts: that lhr 
mws=or of property known to 11c. stolen is p r e s n n ~ ~ d  to hnre rhe intent to 
benetit himself or another other th:111 the on-ner, or to impede recovery by the 
o m e r  (reqnirrtl 11y tllc Siw Tork :111~10g11~~ to thr  r ~ c e i v i ~ ~ g  11rol1owI I ~ r r e  
n d r a ~ ~ c w l )  ; arld that n dealer ~ I i o  fails to mnke rt.:~~onnldc- inquiry to m if 
the .seller had :I right to s d l  is prezrl~lted to know t11:tt the property w;is stolrn. 
S'I'I' X.Y. REV. ~'Es. T.A\\\7 $ 165.5.7 ( M c K ~ I I I I ~ - ~  l !Mii) .  

-1s w n  relldily 11e sckn. t l l w ~  h a w  been :IS niallg conrlu~ionr about ho\rv t o  
Pnt this mat tw as there linrr. been iittcm])ts a t  reform. There is agreement 
that 801ne pn?suml)tions in this area itre ;~ppropriate. but the consusus end9 
there. 

*Set MODEL I'EXAL CODE $ z'3.7 (ll.O.D. lW2) ; I'ROPOSEII UET.. CHLU. CODE 
O 534 (Final Umft  1W7) ; NICH. REV. CBIU. CODE 5 3 2 d  (Final Draft l (M7).  



utes. F s e  of the mails without paying proper postage is one ex- 
ample.'0 KO reason is seen why there should not be a pnerid 
~rovision. Theft of goreriiment labor, for example, surely should 

a Federal offense. So should theft of interstate tnnsportation. 
theft of acconimodations while in the course of travelling, rise of 
r e n l ~ l  cars to tr:ivel interstate \\-itlior~t paying the expected rentd, 
:lnd so on. The term "services." c1efi:ied ~n proposed section 1741 (i). 
includes each of these items (though not the jurisdictional elements), 
as well as a variety of other types of services \\-hich are normally 
rendered for pay and whicl~ tlierefora c:~n be appropriated in quite the 
same sense that money or otlier tangible property can be. 

There are tu-o wags in which this offense can 1w committed. The 
first is intentionally to  ddnin services known to be available only for 
compensation by deception, threat, false token or by some other means 
to avoid payment. Wbtain'' is specially defined in proposed section 
1741 (e) for 11se in this context, meaning to secure the performance of 
the service. The term LLintentionnlly" is of course defined in the 
general cul ability provisions. "Threat" and "deception" are defined 
in proposecfsection 1'741 for use in all of the theft provisions. "False 
token" is included in addition to deception in order to corer situakions 
where the services are not obtained directly from another person: 
'Ldeception" contains the iclen of creating a false i m p m i o n  for the 
purpose of inducing another to give up the services "I-olnntarily." 
There is also a catch-all phrase designed to encompass other means 
by which payment for the services might be avoided. 

The second way in which services can be stolen under the proposal 
is by one ~ d i o  has control over the disposition of services to wliicli he 
is not erso~ially entitled and who diverts those serrices to his own use 
or to t f le nse of another n-110 also is not entitled to them. The govern- 
ment em loyee, for example, who uses government electricians to  wire 
his nerr%ouse on gorernment time woiild violate t.his sect.ion if he 
knowingly did so and if he had cont.rol over the disposition of the labor 
lie .so direrted to his own nse. 

The find fenture of the theft of services proposal that should be 
noted is the provision on prima facie evidence of deception. The pur- 
pose of the rorision is to  assure that the case can get to a jury when 
~t is shown 6 y the prosecution that the facts stated in the roposnl 
oxid, ie.. thnt the service invblrd is one that is usual1~- pniBfor irn- 
mediately upon rendition (like a meal in a restaurant), that the actor 
obtained the service, and thnt he absconded without payment or mak- 
i l g  { rorision to pay. This then vould be prima facie eridenca that 

e o tained the servlces by deception, for example, that he created the 
false impression that he ~ntended to pa for the goods and obtnined 
them under that assumption. Agnin, orcourse, since the procedural 
device of a "prima facie" case is used instead of a "presnm tion," the 
jury would not be told of the special provision on the su 6 ject. The 
purpose, as noted. is to get the case to the jury if such facts can be 
shown and to let the jury draw dlatcver ~nferences the evidence will 
support. \vithont special instructions based on this statute. 

18. Theft of Proyevty Lost, ~Wslaicl, or De7ivered by iW.staAe.-The 
l a d  of other reform efforts is again followed in the suggestion of 

See 18 U.S.C. BB 1720,1726. 



proposed section 1734 relating to the theft of pro erty which has been E found by the actor or which has been received t rough mistaken de- 
livery. -lgain, it. has not been the general pattern in present Fedefal 
Inn- to include such conduct. I~~tleed,  no statute clealinp esplicitly w ~ t h  
this subject hashem found in Title 18. 

'I'hcre is vel:\. little clifl'ere~~w in clxwictcr het~rcen an actor who 
picks up money he finds lying on a table in someone's house (ordinary 
larceny) and ono who keeps n. $100 bill handed to hi111 when he knows 
he is entitled only to 110 nntl that the victim thinks he is g k h g  him 
only $10. S o r  is there much difference betmen these t ~ o  offenders 
~ n d  tho actor who "fincls?' nloney lying on the counter in n. bank and 
who lie1 ,s himself to it. The po~nt,  of cours~. is that the actor is just 
:IS cnlpa 6 le if he intends to :ipl)ropriate property he k n o w  to belong 
to another \=illether he takes it, fincls it, or discorers i t  as i t  is being 
mist.akcnly delivered to  him. Bncl it is jnst, as  clear that t.he extent 
of his crimin:ll lial~ility sho111d not turn on technical differences be- 
tween \vhether the money wis lost, niisl:iitl, or simply phced some- 
where for safekeepi~~g. This, i l l  any event. is the p~rmise  of the pro- 
posal to make appropriation of found or discovered property theft 
just like an)- other kind of theft. 

Several things shoultl bn notrd :ibout the proposal. The first is that 
the timing of t 1 1 ~  discowry t l ~ : ~ t  the property is not one's own is not 
critical. IIl~enover one discovers that Ilc his in his pnssession prop- 
erty that. belongs to another, tlie prm-isions of this section (or of s u b  
section (a) of section 1732) can come into play. The critical issues 
then are whether the actor lii~tl the intention to deprive (as defined in 
p ropos~ l  subsectio~~ (b) of swtion 1741). the owner (as defined in 
proposed subsection (p) of t11:it section) of it and whether he took Ira- 
sonal~le measures to restore the property to n person entitled to have it. 
.'Reasonable. nmlsures.?' ill turn. are elnlmrated ~ipon in subsection 
( 2 )  of section 1734. and are stntecl to include notifying the o m e r  if 
he ctln be identified or notifying a pence olticer that lw has the prop- 
erty.* Of course the actor nerd not take tllese steps if he has no in- 
tention of appropriating the property to his own use or to that of 
another. I t  is only if he intends to appropriate the property that. he 
must first, take rei~son:tble steps to lorate tlie ovner. -1s far  as the crim- 
inal In\{- is concernrd. he is tllus e~~titlecl to keep property whose owner 
cannot be locatecl : ~ n d  is untler no afir~n:itive duty to assume con- 
trol over lost propt~1.y :lnd .wck out its o~\-ncr.-~l 

19. rinntithol*iz~rl T7.w of (I TTehir-7e.-,\lost. of the new theft pro- 
risions wliicli a l r  11ein.c r1r:lfted acrnss the country also inc111dn a 
provision on ~~n:iuthorized ~~sc ,  of motor vellicles. Proposed section 
1 73i is very close i n  this l*espcct to tllc proposnl in Dela~vare" unc1 
to tlw uew Ian- i n  S e w  Y o r l ~ . ~ : ~  

* Subsection (1 )  deleted in tllc  stud^. Draft ns nnnecessnry and limiting. I t  
cnnnut he said that notifying police officer is nlwips ren.wnable. -bd yet, 
girw the x~idely v11ric.d situtuntio~is which mar ;wise, it is difficult to define the 
phrnsch precisely. 

" Iq'or esnn~ples of other typic:~l loqt pro1wrt.r slxtutes, 8ec MODEL PENAL 
CODE TZL.5 (P. 0. D. lW?) : PROI'OSRD DEL. CRIM. CODE 5 531 (Finn1 Dmft 1907) ; 
~Ircrr.  RE^. CRIU. ('ODE 8 3515 (kYlli11 Drnft 1Wi). 

* 6'er PROmsn, Dm. C R ~ .  CODE # 541 (Final Drnft 1967). 
See N.Y. RET. PEK. h w  8 1G.W ( JIcICinney 1Wi). 



The ease wit11 mhich stolen and LLborro\v~~rl" cars can be transported 
from State to Stntr these clays creates i ~ n  ob\.io~ts h ~ e  of potential 
Fedeml jurisdiction in such cnses. The Dyer Act (18 'C7S.C. $2312) 
presently treats as :I felony any tri~nsportntiol~ of :I "stolen" vehicle 
across State lines. Tlie word '%tolen" has been construed with in- 
creasing liberality i l l  rrcent gears, however. to the point t l ~ t  i t  noy 
can probably be taken to inclucle sul~atn~~t i ;~l ly  \ v l ~  t this proposld is 
suggesting as "unni~thorized use."* 

r . I Ire pt~rpose of the proposal in a Feclcral c o ~ ~ t c s t  is to ; I ~ I * W  wit11 tlic 
mlidity of extending Federal jurisdic.tion i l l  ;iutoli~obile c*nses to bor- 
rotvinps 21s well as to genuine thefts, I~iit :kt t l ~ c  s;ln~e time to suggest 
that the conduct dlould not be treated as :I felony if there is no '*intent 
to deprive" as the term is used in proposed sect ion 1732. Tlie effect of 
that, section and section 17.76 togetl~er is thus that the offense can be 
a mixlemeanor or a felony, clepending 011 tlicl esistence of an intent 
to nlake whilt. :~monnts to :I permanent tlcprivi~tion of the property 
from its ownel-. nn intent. \vl~icli of c o ~ u ~ c .  will  :IS ;i practical matter 
he inferred in large p:wt from n-h;~t it is 111:it the nctor does \villi 
the vehicle, i.e.. whetl~cr lie abandons it, lwves it :lt a plnce tv11tw it  
is easily rclturn:tble, d r .  

The su1)stantire coverage of the proposal relates to three different 
types of situations.* 'She first is the simple im:~~~thorized taking of the 
d m ~ i b e d  type of oel~icle. The second is csemplified by the ?rage 
mecli:~nic who *Lbo~.ro~vs" n car for his perso~~al use that he is sup- 
posed to be repairing. Tile third is esemplifieil by the lot at- 
tcntlsnt who retains t l l u  car. for use or otlier\vise 1)eyond the time when 
it w t s  to be returne(1 t o  the owner. I n  the ]:\st two trpes of caws, the 
use or retention must be a L'gross deviation" f m n  the custody t~grce- 
went in order for the conduct to be crimi~u~l. IYhetl~cr this has occurred 
is of course n judgment for the jnry. 
In all three instanc~s. the nctor must know that the owner has not 

consented to the cond~~c*t in question. I n  :ldditiol~. subsection (2) pro- 
vides that it will be a speci:tl defense even if i t  is kno\\-11 thnt the owner 
did not consent, if the nctor reas~n:~bly believed tlmt he would have 
consented had lie kno\vn wli:~t w:ls co~itenipl:~tctl. Thus. one wllo t:~kes 
mother's car for a joyride cnn defcncl on tlic Imsis that he had rcn- 
son to l)elie\,e that t h  owner would 1inw consclltecl to the tilking i f  lie 

'' Sec, e.g., .lfcCarthl/ r. lvnitcd Statea. 403 F.2d D.3.7. 938 (10th Cir.. l!68) : 
"An hnre other courts, we conclude that a rehlcle nlny be 'stolen' within the 
n~enning of the [Dyer] Act. whether the intent \vns to cleprire the ownw of his 
rights and benefits in the vrhicle permanently. o r  only so long :IS it suited the 
purposes of the taker." 

*The first is subsection (1) of .section Ii36. The other two were delet'tl in 
the Study Draft a s  essenti:~lly redundant of si~bstetinn (1). They rend: 

( b )  having cnstotly ctf P I I C ~ ~  n rchirle pnrsnn~~t  to ;in ;i!zreemcnt I~etwwn 
l~i~nsclf  or n n o t h ~ r  rlr~tl the owner thereof \ v h ~ r t ~ l ~ y  ,the actor or nnotiler 
i n  to p r f o r m  for ron~f~rnsntinn n specific servicv for the owner inwlvinl: the 
maintenance, rqmir  o r  11.w of the rehicle, he intvntionnlly nsw or olwrates 
it. without the conwnt of the owner. for his OWII  ~)nqmses in n Innnnrr cvon- 
stituting a gross derintion fro111 thengrern~ent : or 

(c )  having custody of such n cehicle ~ ) u r s i ~ i ~ n t  to nn ngreenwnt wit11 the 
owner t h ~ r e o f  wherei~y it i s  t o  I* returned to tlw owner a t  a spwilicd time, 
he intentional1.r retnius o r  withholds I m ~ s e s s l o ~ ~  thcwof. withnnt the ronsent 
of the owner, for ro lengthy f i  period I>eyontl tIw specified time ns to rrnder 
tire retention or  possession n gross deriation from tlle ngreement. 



l i ~ d  known of it. Of conr*, tlw rmsonnhlenes of the belief will also 
Iw a question for the jury. I t  is not e:loupli t1i:lt the actor Iionestly be- 
lieved that the owner ~ o u l t l  11ave consented : the belief must have had 
a reasonable found. ,a t '   on. 
20. Uu fenses; ('lain,, of Riqh t.-Many of the more rewnt Codes -'j 

hnve inclntltd ;I sectioii crei1ti11~ :l special defense for a b'clniln of right" 
in n contest of' tlwft. Tho pll~losoplly ui~clcrlying s~icli provisions is 
clear: it slioultl not Ile tlwft 1'01. the atltor to take property ~rl i ich he 
honestlj believes is his. Tliero is a problem with how this clefense has 
I m n  11anciled in solne Codes, 1ioweri.r. which lriust be understood in 
order to : l~oit l  b e s t o ~ v i n ~  tlillicwlt problems of interpretiltion on the 
courts. 

The claim o f  right provision suggested in the M i c l ~ i ~ n  Code will 
serve to m:lke t lie point. Srcd ion 324G of the i\licllig;ln statnte carefully 
provides that the defense is ;iv:lilahle on1 in most kinds of theft situ- 
;~tions. Extortion is intentiol~:illy escluc ?' ed, on the preniise. that : 46 

The coniplainnnt should not be coerced into handing over 
property by niost of tlle varieties of threat listed . . . [in the 
estortion pro\-ision]. ' 1 ' 1 ~  tlefend:ult is not to be ~elmittecl to 
nse this klntl of Ir*ve~.;rg~ \vl~ctlicr or  not he n ~ a y  t elieve Ile is 
legally justified in ~xxeiving or lioltling the property he 
demands. 

\ Y h t  the Jlicliipan revisers llai-e 01-erlooked, howevel.. is an  inl- 
portant nmbipuity. Extortion is defined as "hnowhply to obtain by 
threat control over property of the owner, with intent to deprive tlie 
owner p e n i i : ~ ~ ~ r ~ ~ t l y  of tho ~ ) ~ ~ ~ p r r t p . "  " "O\wcr" is in tnrn tlelinetl ns a 
person otliel. t h n  the def(~iit1:~iit who has an interest in the property 
"without whose consent tlie defendant has no authority to esert con- 
t rol over the pro pert^." '" Silicc b . h ~ o ~ i n g l y "  ~nodifies all tlir elements 
of the offense 'bunless a legislative intent to limit its application clearly 
;~ppears."'" one must, in  ort1t-r to estort property, knoy  tliat he does 
not hare aiitllority to t:~lic colltrol of tlic property. I f  he believes that 
lie does have siicll :~uthority-i f he afliriilatively believes tliat the prop- 
erty is his r11ld that the victil~i has no interest at all in tlie property- 
then by definition he c;ui~~ot  "knowingly" obtain property of the 
o m e r .  A "claim of right" defense is therefore built into the definition 
of extortion i ~ c c o r d i n ~  to the ordinary usage of tlie terms employed. 

This then poses :L c1ific:ulty of statutory construction. Is this one of 
those situations where "liilowingly" should not be taken to modify 
"ow~ier" beixusn the Ie@sl:~t ivc intent t o  tho contrary clmrly i i p l > e ~ ~ ?  
Dots it modify '.o\vner if tlw crime is ort1in:try larceny. but not if it 
is estortion ? Suppose the tlefcnd:~nt snFs '.give me in. property or  1'11 
t l m s h  you." Is he quilts of c z t o ~ - t i o ~ ~  if the rictinl coniplies and it 
turns out tlic tlefcnclant \\.ils wrong about his purpr te t l  ownership 
interest in rlio property? TTc 1l:is not met n-hat appears to 11e the defini- 

G ,  &re, r.g., ~ I O I ) E ~ ,  I*NAI. COIIE j/ 993.1 (3) (P.O.D. 1062) : MICE. RET. C ~ r b r .  
CODE 8 3'1-40(1) (Final Waft l ! l ( i i ) .  See alao S.Y. RLT. Ws. IAW $155.15 
(JlcKinue,r 1!Mii). 

JIICH. REV. C n r x  CODE $3240. Colnrnent at 249 (Final Drnft 1967). 
" Jlrcn. REP. GRIM. CODE S 3'245 ( E'innl Draft llWi7 ). 
"J~IcH. REV. ('RIM. CODE jj 3'~01(g) (Final I)r.lft INK).  
"SIICH. REV. CICIM. CODE jj315(i) (Finsl Drnft 1967). 



tiori of extortion, yet it is also clear that a %lain1 of right" defense is 
~nennt  to be ~vitliheld in ~ n c h  a contest. 

Leaving out mlcrence to  snch special clcfenscs avoids confusing 
problems of this sort. The lesson to be learned fro111 tlir Michigan 
statuto is that whenever:1 defense is clealt with in two cliffcrrnt pl:ices, 
it, is posil)l-nnd perhaps likely-that one will p t  :I cliffrrent. answer 
to :L given situation depending on which place he looks. The  cs:lmple 
discussed above is illustrative of just this situation. 

Tt might be :lddecl parenthetimllr that. the proper so1,lotion to the 
Iiypothetical pawl above-where the defendant clernands property 
he believes to be his by threat of pliysical injury-woold seem to be 
thnt it is not :I theft situation at all. I f  the clefendnnt honestly believed 
that the property was his. i t  should not h theft for  him to take it. He 
may, on the other hand, be guilty of assault o r  come other serious crime. 
Whether 11 claim to  property prorides a defense to :~s~: l l~ l t .  battery or 
other physicill interferences with the peso11 of andhe r  is of course 
q u i h  n dilferent issue than the one under discnssion here. The. point, 
hornever. is thnt the proposed theft statutes should excliide linhility 
for theft in such :1 context, hnt would not cleal with the question of 
liability for other criminal conduct h s e d  on interfercnre wit11 the 
person riither tllan his property. 

Tlicse proposals y e l d  an mmlrsis similar to that illustrnted 1)y the 
definition of extortion in the Michigan poposals. Proposed Section 
1732(a), for esam~)le. stnles t l ~ t  onc must "knowingly" trike or  esw- 
vise cont~*ol aver b6tl~o pronerty of another." "Pronerty of another" is in  
turn defined ns prowrty  in which mw person other than the wtor  has 
an intercst which the actor is not p1.irileged to infrinpn witliont ron- 
sent. ,inti since "linowingly" nioclifies each of the elwwnts of the 
offense, olie must, in order to violate the statute, know that he is not 
privileged to infringe the interest of the other person in the property 
witllont consent. ,In actor who believes simply that he is rrcl:iirning 
his own property, on the other hand. knows no snch thing: his belief 
is that the victim does not hare an interest which he is not cntitlecl 
to infringe. Quite the con tmq ,  he believes lie has every right to in- 
fringe any interest the r i c t i~n  may hare in the property. 

I t  is apparent upon esamination of each of the other theft provisions 
in the d r d t  that the same analysis \ d l  s ~ i p p l ~  the actor with a so- 
called clnim of right defense. It conlcl thus be concluded that special 
provision for such n defense is redundant and that it wonld be best 
not to invite difficulties of interpretation by providing for  the defenso 
twice. 

Yet there are sereral classes of cases where such a defense svould not 
be provided by the analysis illustrated above, and where at the same 
time the defense should be provided. The  general sitwltion is where 
the netor brlieres that  he has a claini against the victim. Imt ~vhere the 
claim cnnnot renlisticdly be translated into a claim of r iy l~ t  to specific 
1ro1,erty. The claim is not that. you have my property, 1)ut thnt you 
baro injured me and that  therefo~r  I have a right to solne of your 
property by way of 1-epamtion. 

consider the following example. 9 and R are inrolrcd in an auto 
accident. A claims thnt B mas at  faiilt, and threatcns to prrss crimind 
charges if R doesn't pay him $500 for  his damages. B pays the $500. 
I t  it cstortion ! T h o  actor h:is obtainecl tlic property of rtnotllcr by 



threat : he malies no claim th:lt the nioney is his or  tlint he has a right 
to  any specific p r o l w r t ~ .  only tI1:it lie is entitled to  some of B's property 
in exchange for  t hc  wrong do~icl to him. The money is thus :-property 
of another" in the wnse th:~t  it I>elongs to  R and  A knows ~erfect ly  
well that wiless fi parts wit11 it :IS :I- result of the  t h l ~ n t ,  f e is not 
priviltyrtl to  infringe U's intercA i l l  it. 1 luio\vs fill1 well that i t  \voultl 
be I n ~ w i y  (or  n viohtion of proposed section 173*2(:1) ) if lie took $500 
from / j ' s  safe. 

The conclusion is that the Imir elenients of the crime of extortion 
we m:de out in  sr~cll n situation. -4 1111s intention:dlg obtained the 
lwopert.y of nnotlirr I J ~  threat. 'l'lie clefinition of "obtilil~" has clearly 
been nlet : so has the definition of "property of :mother." Tlic '.threat#" 
is of :L kind specified in tho clefinit ion of th;tt term; thc  required lnentnl 
element (*.intentionallf) has  I)rcn met. Tlic crime i s  conipleted. 

1-et clearly A should not be winlinally punished for  such condlict. 
The reason why he slionldn't, :tnd the reasoli that is codified as a special 
defensr in proposc.tl :er t io~i  173!)( 1) ( a ) ,  is t h t  he was avting under a 
clailn of right to  t l ~ e  propcrty, and he lwlierecl that lie \\-;is entitled 
to  ~ ic t  :IS he did in order t o  get it."O I t  will I)c noted thlit the statement 
in p r o p e c l  section li :N (1) (:I) is somewhat broncler t h n  the esample 

Ten. I t  ~ w u l d  ap  ,1y to any situation in which the  iictor thought he R I ~  it claim of ri&t to tho propcrty, even where llc woald also l i i l~e  
the defense b'ased upon the :~nr~lvsis illustrated above. 'I'here is thus 
an eleliwnt of reduntl:~ncy built into the tlefense. On the other hand, 
no p:~rticular harm i s  seen in such redunc1:incv in  this case. The  pro- 
posal is carefully wordecl so t l ~ t  either an  interpretation of the  specinl 
defense o r  the an; i lpis  illust1.stuc1 :)bow will produce the same result 
in any given case. hloreorer, special provision for the tlcfense insures 
that  tlie illustmted malysis will not be overlooked t o  deny n defendant 
entitled t o  the  defense the aclvantuge of it. On balance, therefore, i t  
seems sound to state the dcfenso more h - o n d l ~  than it has to be in 
order to  asswe its iliclnsion in the thinking of those wlio must admill- 
ister t,liese statutes. 

Theru is a possible procedural consequence, hou-ever, tlint also should 

5. Ititcm?stingly. 1i:ivirii: take11 thcb tlefenw a w ~ y  in rstortiori cases gencrt~llg, 
the 1Iicliig:in proposnl builds it btlrli i n  again for :i case like the one under di.wus- 
sion. Scc MICE. REV. CIIIJI. CODE !j 3'247(2) (Final Draft 1967). The Model I'ennl 
Code nlso excludw siirh cases fron~ extortion. See. X O D ~  PESAL CODE 5 223.4 
(P.O.D. 1W2). 

Here again is an esample of rcvlunditncs- i n  the use of the defense. I n  the 
example discussed in the-tesr, A \vorild appear to hare a defense under the 
Model Penal Cude under either section E3.4 ( Ins t  paragraph) or section 
2'23.1 ( 3 )  (b ) .  But if A ' x  threat n-iis not to press criminal ch,?rges for the accidc.nt 
but to tell werpnc thn t  B's wife hat1 11een unf:~it l lful  if U didn't makc restitution 
for t l ~ c  accident and pay  d w11nl IN. on-ed him, would d have n defense nntlrr 
the Model Penal Cotlc? Sectioi~ 2?:%.1(3) ( b )  woiild seem to .my yes: d acted 
under rln honest claim of right to tlic. property involred, and also acted under an 
honest claim that lie had a riglit to ilcquire it as Iw did. Section 223.4 (last pnm- 
graph) seems to say 110. however: the esposure of the "secret" vias unrelated 
to the circu~nstanws for which restitution is sought. 

Thc m1undanc.v involved in giviug tlie defrw1:irtt the defe~~se twice has thus 
again rosulted ill confiisiori ovrr j~isl exactly what it was that he got. This 
esanildo points up the. reawn. iticitl(~nt:ill~, why these props;ils (lo not includr 
a specinl ckfense to extortion bused on the Model Penal Code and the Michignu 
statutes cited in th i s  footnote. TIIV defendant dready has the defense under 
proposed section 1739(l) (a). 



be considered. The proposal states that n claim of riglit is n "defense." 
Procedurally, this has the conseqnences, a s  set forth in section 103 
(proof and presumptions) of not requiring the prosecution to disprove 
the defense unless and until the issue has been raised by evidence which 
is sufficient to  mise a rea5onable doubt on the p i n t .  With respect to 
proof that the defendant h e w  that he was de:~ling with property of 
another, on the other hmd, the prosecution has the ol>ligation from 
the beginning of proving beyond a masonable doubt that such 
hiowledge existed. 

As a pmctkal matter, liowerer. the defendant m-ould haye to inject 
a claim of right into the case (dthouph. of courscX, in some cases prose- 
cution evidcnce might n i so  the point) in ortlcr to c:irry such 311 issue 
to  the jury, ~dietlier or not it technically qu:~lifies as defense. Tery 
little wo~ild seem to turn. thei-efore, on wliethcr tlie defense is  injected 
because it, ncgatircs 1111 element of the offrnsc or because it is a special 
defense. In both instnnces. the defenclnnt will hnve to olTer some proof 
of the defense in order to get an instruction : ~ n d  in order to get the 
jury to consider the matter ceriouslj-: and iti both i~istnnces, once the 
issue is in the case, it is the prosecr~tion that must bear the bnrden of 
proring beyond a reasonable doubt that the <Icfendnnt knew he vias 
dealhe with the property of another and that lie had no right to act 
as he did. 

Nevertheless, one of the costs of the overlap mentioned abox-e-of 
the rednndancy involved in building in the defense twice for some 
cases-might inrolvc confusion because of these procednral issues. 
Presnmahly t-lie defendant would be entitled to take the best of either 
world if he could linve the defense both mays. No example comes to 
mind, however. of 11ow this coiild lrnd to ~wri l~dic t~  to thc. ~ r o ~ m ~ t i o n .  
Thus, the conclnsion again is that tlie redundancy 611  do no harm. 

21. Defeneea; Theft From. Spouse.-It is also common in the newer 
Codes to inclncle spcv3nl provision for the situation \d~crc  the rictim is 
the actor's The nrohlem could :lrisr in n Federal co11te-d in 
connection with the unauthorized use or theft of an automobile. thefts 
occurring in interstnte travel, and so on. On the other hand, there is no 
wch prnx-ision now in Federal Criminal statutes. and the prnblem d o ~ s  
not seem to hare been n serious one in the adminidmtion of the present 
Federal laws. I t  mny be, tlierefore, that such a provision is unneces- 
sam, I t  is incliided h ~ r r  in lmckets, in nnv event. for the nnrmw of 
focusing the Comniission's attention on the problem and getting a 
judmnent on the question.* 

22. Conao7innfion of Theft Offenses.-Onc~ of the mn jor reforms 
sought to he accomplished by these nrovisions rrlntes to the unification 
of theft as a single offense. The different provisions are descriptions 
of the .several ways tlleft cnn be committed, nnd are desimed to cover 
the +de mrietv of means bv which the inventiveness of the criminal 
mind can opemte. Proposed section 1731 is designed to state the legal 
effect tlin t is sought, to be accomplished by consolidation. There are 
three different problems. 

(n) Conafwcfion.-The purpose of these provisions is to bring 

-Rer Ilon~r. PESAT. CODE 6 2?3.1(4) (P.O.D. 1M2)  ; IIrrrr. REV. CRTM. CODE 
8 3210 (Finn1 Dmft l9m). 

*The brnckets have been deleted from the Studs Draft version of the section. 



together under one roof conduct which has preriously travelled under 
a wicle variety of labels. Subsect ion (1) states this as the intent of the 
new prorisions so that the courts nill be giren guidance in dealing 
mith what n-ill be new and ~infiuililiar language. Where i t  can be sup- 
ported by a fair reading of tlic theft provisions. it is intended that the 
coverage of the provisions be at least as inclusire of the rarious forms 
of theft as the statutes n o r  in effect. This objectire, it is hoped, will be 
advanced by a statement snch :is is made in subsection (1). 

(b) I~lclictme~lt.-Tl~ere is t~lso a question of what the indictment 
must charge in order to lay a case under the theft provisions, a 
which contains both constitutional and p o l i c ~  ramifications. The judg- 
ment is that a charge of "theft." is sufKcient. if the indictment further 
specifies what the clcfendnnt did in a manner that  contains enough in- 
formation fnirlp to apprise lli~ii of the case he must. meet. It is not felt 
to be necessnry, or advisable, that the indictment also specify the con- 
clusory legnl terms that can appropriately be attached to the conduct 
in question. Thus. an error by the prosecutor or the grand jury about 
whether a given theft can be reached as an exercise of unnuthorizecl 
cwntrol RS opposed to tlicft 1y tlcccption will  not, and shoiiltl not. pro- 
vide the basis for a defense to the criminal charge. As emphasized 
throughout this commentary, tlle purpose is to denominate in an in- 
cli~sive nuinner the different ways in vhich essentially fi~ngible conduct 
c:in he enp:lged in. It is irrelevant to the fnct of criminality, and nor- 
mally to its degree. ~ l i e t h e r  p:~rticnlnr concluct is fittrcl -xithin one pro- 
vision or another. The ingredicnts of each form of theft are substan- 
tially the same. generally with on11 one cl~aracteristic to distinguish 
the coverage of one sllbsection from the corerage of another. I t  roulcl 
be unfortun:lte indeed if the tcclinicnlities inro11-ed in  the elistinction: 
between the rarious forms of common 1:11r theft were imported into 
these pro!-isions by overtechnical treatment of the differences between 
the sereral theft provisions. 

The focus of tllc indictnient, t lierefore, will be on what the defendant 
is tho11,rrlit to have done. and on the cvrncl~~sory iudement that it f:~irly 
can be fitted within the concept of theft as dex-eloped in thew materials. 
This should accomplisli tlle constitutionally required purposes of hav- 
ing an indeprndcnt :~ssessment of tlie clcfcndnnt's condiict prior to the 
initiation of formal criminal p~.aceeding. apprising the defendant of 
the case he must meet in court. and laying n basis for a defense of for- 
mer jeopardy if the defendant is subsequently proceeded against for 
related conclnct. This should r~lso :~ccomplish the Ian- cnforccnient 011- 
jcctires of cscluding the tcchnicnl clcfensc lxised on mi~categorization 
:~nd increasing the cfiiciency of the criminal process consistently with 
its fairness. 

These go:~ls are sought to 1)c nccomplisliecl in subsection (2) b?- two 
sentences. Tho first describes wl~nt the intlictnient shonld cont:~in: the 
second w11nt offenses can be l);~sc.d 011 nil  indictment, so framcd. On the 
first point, tlie indictment. as noted: shoi~ld contain a factual descrip- 
tion of the defendant's condlict in siiflic.irnt detail to infornm him of 
what 110 is accused of having clone! togetlier \rith a charge that the 
conduct amounts to theft untlr.1. this group of provisions. On tlie sec- 
one1 point., t h ~  defend:~nt can I w  convicted of any form of theft as de- 
fined in the sereral sections of this group on the basis of such an indict- 



ment, provided of course that there is not sufficient variance between 
the conduct charged 'uld the conduct proved as to have unfairly sur- 
prised the defendant about the case he \\.as required to The corn- 
bination of these two provisions, it is expected, will preclude the ab- 
surdity of a defendant successfully securing an acquittal on the ar- 
gument that he is a thief rather than n receiver. 

(c) Z d t i p l e  offenses.-It also should be noted that. i t  is a n e w -  
sary implication from consolidation of theft oifenses thn t a conviction 
and sentence for one form of theft excludes a conviction and sentence 
for another form of theft. Thus, the same transaction will not support 
a sentence for both receiving and taking, just as i t  will not support a 
sontence for both taking and attempting to take. No explicit provision 
is included to  require this result on the premise that it is a necessary 
implication from the treatment of theft as a single, unified otkense. I f  
it is thought that this couclusion does not necessarily follow from what 
is provided in the proposed statutory text, then a provision requiring 
thls result should be drafted. Care should be taken in such a proposal, 
however, not to confuse the question of how different two occurrences 
must be in order to support two convictions for theft. Stealing tires 
from an automobile one day and shopliftiug three weeks later are suf- 
ficiently different transactions to support two criminal charges. Steal- 
ing both the tires and the hubcaps on the same occasion, however, 
should not support two charge, just as s h d i n g  and receiving the 

"The Delnn-are proposals contain a provision similar to  the one under dis- 
cussion. Bee PEOPOSED DEL CBIM. CODE !j 542 (2) (Finn1 Draft  1967). They also 
contain (in section 543) specific promions clesigned to ussure that  n receiver 
cannot defend on the basis thnt he was really the thief. Such n provision was 
omitted from the mntcriais here (althougli t l k e  is ugreenleut with the result) 
because it  wns the thought that ~ U b ~ t i 0 1 :  ( 2 )  of the tlruft alo~re tvus rufficient 
t o  assure that  this would not happen If the indictment is properly drawn and 
the defendant is not unfairly surprised, a charge of theft will support a convic- 
tion of either receiving or tnking unnuthorized controL The conduct, as explained 
in the commentary on receiving, is substantinllg iclentical anywny. 

I t  nlso should be noted that  the Model l'enul Code contnins n proposul with 
tho same objective a s  the one under discussiol~. See MODEL 1-XAL CODE $2'23:1(1) 
(P.O.D. 1962). The Code lauguage was not ndopted because i t  does not exp l~c~t ly  
rec6gnize the principle that there must be 11 relation between the charge in the 
indictment nnd the case proved against t h t ~  defendant such that  the defendant 
is not unfairly surprised. I f  such surprise does not result, then it  is fa ir  to say 
that the grand jury made the tfeterminatior~ that  the case should go on a s  it  did. 
If such surprise did occur, and even if i t  wus cured by n bill of particulars, then 
i t  would be possible to argue thnt u conviction could not constitutionally be sns- 
tained because the grand jury did not pass on what the defendant was actually 
convicted of doing. The principle can be illustrated by a couple of estreme ex- 
nmplea If tho grand jury charged theft nud the prosecutor, supplemented by a 
bill of particulars to  insure fairness, proved murder, then surely the case could 
not constitutionally stand under the grarrd jury requirement: the grand jury 
did not pass on murder. If the ~ r n l l d  jury chrirged that  the defendant committed 
theft in that  he was found to have unauthorized control over property belonging 
to another tha t  he was using for his own purposes, then n conviction of either 
"retaining" under proposed section l i E ( c )  or "excercising unauthorized control" 
under section lT3"(a) ~ o u l d  seem npprol'riute. The line between the two cases, 
it i s  suggested-and the line which proposed subsection (2) seeks to dmw-is 
the point where tile off~nse proved is so different from the offense charged that 
the defendant i s  unfairly surprised by tllc. case thnt be is espected to meet. If 
such surprise occurs, then i t  is ulso fair to my that the grand j u r y  hris not 
authorized a prosecution like the one attempted. Kithout such nuthority. of 
course, there is a constitutional impediment to proceeding. 



satno tires should not. Pres~~ni:ul)l~-, general provisions on this type of 
prol)lenu will be adopted, since of course it is not a problem peculiar 
to t l~r f t .~VThe point of t l ~ i s  comment, Iio\rever. is to assure thnt :it- 
tention is given to  the fact that different forms of theft are understood 
by tlwse provisions to he di ffcrcnt ways of drscribing the same offense. 
rather than distinct ancl sepnr:ltely punishable offenses. 

23. Grading of Theft Off~naa.9.-Proposed section 1735 deals with 
tho comples : ~ n d  importnnt s ~ h j e c t  of autl~orized sentences for theft 
offenses. -1s will be recallctl, one of the major rcnsol~s the present effort 
wns undertaken x n s  to 1)r.ing into some scml)l:uice of uniformity the 
111:tny (liwrgent s:tnctio~~s 11ow available nntlcr. tlle Federal criminal 
law. Thew proposals arc1 :itlv:unc~l 11-it11 this thought in mind. as ~ r c l l  
as in nn attempt to  mirror the present grading of most existing Fed- 
eral theft offenses. The* proposals are thus a combination of whnt 
is and what ought to be. E:wl~ snbject raised by the proposal will be 
c1iscur;scd in turn. 

(:I) T h ~ e n t  to inflict se?+ow 6odiIy injwy.-The cue for  this pro- 
\-ision is the prese11tI~ t~xist i~ig 1Tol)hs -1c.t. 18 1T.S.C. 8 1951. ~ ~ h i c l i  
provides that  any es to~l ion  \\-hiclu affects comnucrce carries n. masi- 
mum sentence of S1O.OOO or 20 years, or  110th. The judgment is thnt 
the .\ct is overbroad in sl)e:tking to all extort ion viitli s11ch severity. 
Organized crime, which uses the threat of violence a s  its major en- 
forcement weapon, is rntlier clear17 the ~naiii  object of the provision. 
:~lthooph the language includes erery kind of extortion for  any 
amount of money. -1s has hwn done in other areas. the effort here is 
to s~pa ra t e  out the really serious from the cornparatirely trivial and 
hrenk down the esistinp offc~isc into a numher of discreet levels for 
grading p~~rposes.  Tho p ~ + o p o s ~ l  is thus tliat extortion be divided into 
t l i ~ r s  categories: tliat whicli involves threats t o  inflict. serious hodily 
injur;r (the terms alp ellosen for  their consiskney with the robbery 
proposals) \diich is tre:utrd ns it C1a.s H felony :* that \rhich involws 
extortion by a public servant (:IS defined in section 109(s) to include 
a11 government officers and c~~lployees) o r  which in\-011-es an  amount in 
e s c m  of $50.  which is gr:idt.cl as a ('1:~s C felony: and that wliicli is 
left over (i.e., not by n piihlic scrrant ancl $ 5 0  or. less in value), which 
is treated as a Class A n~istltwrt.anor. This  is felt. to be a more rcalisLic 
11re:ikdowu of the ofi'rnscb or extortion, still ~vtaining it as  n se!.ions 
offenw in most. inst:uncc.s, : ~ n d  3s n very serioi~s oflcnse in  hat is Idiely 
to IN. the orrr:tnized ( - r i ~ i ~ c  conte~t . "~  The si111ject matter of scc- 
tions 87.5-877 of Title IS (I mnsmission of ransom notes), are treated 
rho s:ime n-ay by these pr.ol)osals, and is sllbjcct t o  the smne analysis. 

(b) Pos.~i678 C7a.w R purding o?~ ~u1ire.-Con~iileration might be 
givrn t o  \d~c.tlier. thefts \ v l ~ i c ~ l ~  involre 111or.c t h n  $100,M)O (or  n higher 
imount) might be plndetl :IS Class I3 felonies.** The  purpose of such 

" S'vr the com~nmt on 1 t 1 1 1 l l  iplc prnswntions : scrtions 702-708. 
*'I'hc4't l y  threat to ccmlmil :I ('lnss .I or I3 frlony (c.0.. arson) wns added 

to tlw C1:is~ R felon. groiqt in  tltc Stut1.v Prnft. 
"' It m:iy Iw that nttcntiorl ahonlil lw devoted 10 :ttlding Innwage to proposed 

section 173.5(1) to the e f f~ct  thnt it will alwtlys Ibe applicable to extortion used 
in thcx contest of organizrtl rrinir. Whether or not this is deemed sound. pro- 
risions hare alrendr been tlrilfted to increase pcn:llties on leaders of orfinnixed 
crinw enterprises, :lu well :I* for extended sentences for such offenders. 

**Such n ralue grading wns ~nnde in Study Drtlft section 1i35(l). 





longer be treated as n felony. Tlins, some classes of c:lses that can now 
be prosecuted :is a felony wider the Dyer Act n1.e broken to misde- 
meanors under these provisions, with the issue between felony : ~ n d  
misdcliieiinor wliether the actor intended to make a pernlanent appro- 
priiitiol? of the property or to do it series of iicts " wliicl~ a~nount to the 
same thing. The judgment is that this is an appropriate place at which 
to tlra\v such ;t line. 

On the qnestion of firei~rlns, there is 110 known Federal tlieft statute 
u-liicli tlrtl\\-s particular distinctions based on the inrolvenlent of firc- 
arms ;is the object of the theft.* The rationale is tliiit theft of firearms 
often for~ns  the predicate for more serious criminal ventures, and 
nsually ~iianifests a willingness to use the weapon in a criminal enter- 
prise of some sort. The Model Penal Code includes tlieft of a firearm 
as rt f thny,  as \yell :IS of cars and other vehiclesh5 

I t  shoultl be noted finally that making stealing a car a felony 
nvoids il diflicult. iund e-sentially irrevelant. issue of valuation in such 
citss. IVliether the car is stolen for its resale d u e  ilnd is hence of :In 
expensive type. or  whether i t  is stolen for transportation and ab,m- 
dolled iintl IS hence not necessarily an expensive model, there is'a sub- 
stanti:il invasion of the ownership rights of the victim that is felt to 
justify tlrc existing Federal I i l ~  making such acts felonious. 

(e) Govemtnte~rt tloctcn2e)~ts.-It is also ii Class C felony if govern- 
ment tlocu~nents are the object of the tlieft. There ;Ire prwently at  least 
two provisions wllic.11 reflect a sin~ilar judgment. Ste:iling pnpers re- 
Intetl to clninis ugir:linst the government is a felony l~nder  18 U.S.C. 
8 286, with ;i possible nlasimu~n sentence of up to $5,000 or 5 years, 
or botli. Ste:lling records from any court of the I'nitecl States, or 
froni nriy otlicr public oflice or goverlmient elnplo~ee, is also :I felony 
under IS IJ.S.('. a 2071, pnni~hnble by a nlnxiinuni of up to $2,000 or 
3 yews, or h i l l .  These provisions are justifiable on the themy that 
the disruption of norn~al government functioning, as well as the possi- 
bility of niislentling the govelwnent or the public, or botli, by milking 
away with public records, is :I serious invaslon of an important inter- 
est. I n  addition, i t  is important to retain as a serious offense conduct of 
this sort by public servants, in ~ h o m  a trust is reposed to keep sucli 
docunients safely. While it is thus somewhat easier to come to the 
judgment that public ofici& who steal records reposed to their trust 
should be subject to serious sanctions. no basis is seen for concluding 
that it is mensurably less serious for a nonpublic oficial to  do the same 
thing in this contest. 

( f )  Property received by a dealer in sio7en ~ e ~ * t y . - T h e  orga- 
nized "fence" is of cuurse the main target of the receiving provisions of 
proposed section l'i3:!(c). The ability of a thief to dispose of the ob- 
jects of his tliieverj in il  profitable way, an ability that depends to a 
I;irp estent 011 the esistence of tllosc in the business of receiving and 
disposing of stolen property, is of course one of the major indnccnicnts 
t h t  cncourilges theft. Because of its effect on other crimes, therefore, 
it is the judg~nent that the business of dealing in stolen goods is one 

nThe ncts an? set forth in the definition of "deprive" in proposed section 
17-11 (b).  

*.\nininoition, and rrplosiw or destrnctive devices were added to Study Drnft 
1735(2) ((1). 

" Scc MODEL PESAL COIE 8 223.1 (3) ( 8 )  (P.O.D. 10g2). 
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that shoulcl be treatecl as  felonions, irrespective of the property values 
inrolved in the partirnlar incic1ent.-' Sote  shonld be taken, inciden- 
tnllv, of tllc possibility of enllt~ncecl scntences 1)asecl on the fact that 
one'is in the business of engaging in crimimll activity. The argument 
that n clefendant suhjeeted to the  xis sing of his offense t o  a felony and 
the iniposition of :1n enhanced sentence too, hot11 on the basis that he is 
a de:~ler in stolen goods, is hcinp punished twice for the same conduct. 
is not persunsire. Tho enhanced term is not m a n d : i t o ~  on the court, i t  

is :L compn~:lt~irely small increment for a Class C felony, ancl the ulti- 
mate snnction is one that  could be clirectly provided in one step rather 
t lml  two in order to achiere the same r-esult. W l a t  this cloes is build 
in additional flexibility depending on the size of the defendant's opera- 
tion. On this point, in(-ic1entnll~-. tllc cli~cstion of  then dealing heromes 
:I b'business" of buying and selling stolen property is intent,ionall\ left 
to the courts to work out in the light of espel*ieilc~ under the prov~sion. 

( g )  Counte/:feiti~cg pn7.~pl,er71c17in.-Pmsent 18 1T.S.C. $ 64ii treats 
:IS n felony, subject to n masirnun1 term of up  to $5.000 or 10 Fears. or 
both, stealing a long list of items related to the nixking of money? 
stamps. bonds, notes, and similar objects of government ol)lig+n or 
ilniqne ROT-e~nment responsibility. The attempt in this  pro\-ision is to 
retnin the general principle on wl&h this section seenls to be based, but 
again to get a m y  from the overkill :~spec.t w1iic.h the statute seems to 
represent. Fo r  example, stealing m1 ordinary screwdriver from the 
Vnited States Mint n~onld be :I serious felony under this section. 
cquated with stealing a plate from ~ ~ - 1 ~ i c h  money is printed o r  paper 
which is specially prepared for the purpose of its use lor  making 
money. A line is sought t o  be drawn in this proposal between snch 
thefts, the issue turnin?-on the exient to \~liic.h the object of the theft 
is "?iniquely ;issociatd with the making of such documents. Thus, it 
d l  remain a felony to steal the plates, the paper or  other similar 
items which greatly f:lcilitate the practice of making counterfeits of 
the types of mstruments mcl clocuments involved. I t  will not remain 
:I felony to steal those items of small value which can be purchased 
from an  ordinmy hardwarc store, or  mliicll are othemise fr-eely ac- 
cessible in other places. I t  will be noted that i t  does not matter from 
whom the objects vhicli make the oflense a felony are stolen. I t  m~ay be. 
that, this point should be'continued in the jurisclickional provisions, so 
that theft, from a m:lnufacturer of a specializecl item to  be used in the 
making or  preparation of rnonej would he within the Federal juris- 
diction (compme 18 1J.S.C. Q G41), ns well as  thefts from government 
custody. 

(11) Bxto?.tbn.-As noted in the cliscussion of estortion as n C l a s  
I3 felony, it is n Class C felony uncler these p m p o ~ a l s  for  a public 
servant to co~nrnit extortion (theft by threat) :IS vie11 as for  any other 
individual \rithin the Federal iuriscliction if the amount exceeds S5O. 
The Hobbs Act, 1s l3.S.C. ff 1951, is thus broken d o ~ m  into three l e ~ e l s  
of offense, mther  thnn retained as a single oft'e~ise with n potential 30- 
year sentence for  even the most petty kinds of conduct. *\ cuc;toms 
bfTicial ~ h o  threatens to impose a penalty if a n  amount is not paid 
directly to him has co~nnlittecl a serious breach of the public trust 
~ h i c h  has heen reposed in  him, and is justifiably treated as  n felon 
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for having done so. H e  will not he subject to n 20-year term under these 
poposjls, Ilowever, as he would be (assuming his conduct 'Laffects 
comn~erce") under the'present wording of the Hobbs Act. 

(i) Key*.-Present 18 U.S.C. 5 1704 makes it a felony to stea.1 a 
key which 1x11 be used to open :I variety of ty es of locks maintained 
by the postal i~uthorities (on 111nil boxes, loc! dmwers, mail bags). 
r \  Ihe sentence c m  be up to $500 or 10 years, or both. The idea 
again is that this demonstrates a propensity for using the key, 
I ~ r d l y  suited to any other plrpose, for committing a serious offense, 
as tamperhig with the mail now is. This thought is ypernlized in 
these proposnls, so that theft of any key or other instrument which 
is so uniquely associated with entry into n place where valuables are 
kept is a felony. Thus, stealing n key to n roam where pa  er for mak- 4 iiig rlioney is stored (prolmwrl subsection (2) ( g ) )  or w iere mail is 
stored (proposed subsection (2) ( i ) )  is uniformly trented ns a felony. 

(j) Md.-Theft from the mails is now treated as a felony with a 
masimum sentence of up to $2000 or 5 years, or both. 18 U.S.C. 
58 1708.1709. The 1918 rerision of Title 18 added to this provision the 
$100 line found for distingiisliing between felonies and misdemeanors 
in many other provisions of the criniinal statute, but in 1052 the pro- 
vision was deleted, thus aplin ~ilnking all thefts from the mails felo- 
nious. The rationale was that, the public interest being protected was 
as much the integrity of ninil service as it \I-n.5 the d u e  to the . F i c b  
of the lost property. J for~orer ,  the ralue of letters is frequently not 
~nensunble in dollars and, even if it is, is genemlly not known to  the 
thief when lie takes the letter or other object. It thus is ns much acci- 
dent as well as anything else if n, particular package happens to be 
worth $99 as opposed t o  $102, ilncl in any event is not of cri~iinological 
significance. Finally, there is tt deterrent force to the maklng of such 
conduct a felony, particular with regard to public servants on whose 
integrity the si~ccess of the mnil systcrn of course depends. These nrgu- 
nlents are summarized in the House Report on S. 2198 (tho amending 
legislation), 1T.R. REP. So. lfi74, 82d Cone., 2d Sess. (1952). 

Tlie j u d p e n t  the present lnw reflects is retained here, even though 
n substantmi cnse could be m:&, it is believed, for retaining a category 
of petty theft for stealing fro111 the mails.* -1 very common case is 
the public servant nithout :I prior record who feels coins placed in a 
.'test" letter and steals them. Whether he should be saddled with a 
felony record, in addition to the loss of job that correctly will follow 
and the substnnti:il smction of a misdeniennor con\-iction, is highly 
questionable. There apparently were serio~is enforcement problems 
with treatment of this offmso :IS a misderneanor, however, which can 
I)e depended upon to induce w~bstantial resistance to  inviting the same 
dificulties again. And in nddition, such conduct by an official who has 

*This was changed .wmewhat in the Study Drnft. Section 173.5(1) of the Ten- 
tstirc Draft rrnd : "the property rolisisted of any letter, postal card, ~mckage or 
other item c s v l w i w  of newspapers, magfizinrs, and advertising matter stolrn 
from the I-nitwl States mnil." Under the Study 1)rnft stealing A n t  clnsq mail mill 
:~lwa.ra he f r l o ~ ~ i o ~ ~ s .  Stealing class (nlngxzine) and third class (junk 
mail) mail will lw a rnisden~eri~~or (rarely will value be high enough for n 
felony). Stealing fourth class nmil (r .g. ,  packages) will be a felony or a mis- 
clemeanor depending on other factors such a s  value or w h t  mas stolen (e.g., 
Fun). 



been sufficiently warned and who does stand in a position of publictmst 
is of a liigli lerel of gravity in any event. Perhaps the best solution, 
therefore, is t o  retain the offense at tlie felony lerel. nnd rely on the 
runeliorative derires of the new prol )os :~ l~rec lnr t io~i  of the offenge 
to a misdelneanor under section $004 : ~ n d  espnnging the record if 
probation is swcessfully colripletccl *-to Ii:i~idlr the linrtlsliips thiit 
rniglit 1)e prodnced. 

Finally, i t  should 1)e noted that therc. is nn rsception to the felony 
grading of lii:iil theft, notably where tlie o1)jcc.t of tlie tlieft ir; a news- 
paper or  maKazine o r  consists of advertising matter. Tlie origin of the 
thought tlint. led to this esception can I* fo~uicl in esisting 18 V.S.C. 
$ 1710. wliicli treats as n niistlenieanor the theft of newspnpem. The 
point of the present st:ttutc has 1)ec~ .gener:ilized to i~ ic l i~dc  items 
which. tho11g11 i t  niag 1)e I~etter to  s~~l)st i tutc~ more technicxl lang~nge ,  
:Ire tlloiight to he cornp:ir:~lde. The point, of t.ourse. is thtit si~cli matters 
do not involve the smne loss of mlne to the victim :is n pelsqnal letter 
or  sealed packam. altlionpli the interference wit11 the operat~on of the 
mails still justifies treatnwnt of the offe~lrjc hy the cri11iin:il laws. Sor. 
it should he added, is t l i e r ~  the same incentire t o  discorer raluable 
propertv involved in the theft of s~lcli items. 

(Ir)  Rcrriving.-It slloi~ltl perhaps be ~iotecl in ~xissilig tl!at in 
genenil, r e w i v i n ~  lins heen graded at the same level :IS the original 
theft. Tho esception, of vourse. is tlie tlealer prot-ision of p r o p o ~ d  
subsectio~i (2) ( f ) .  But escept for that case. and under a rationale set 
forth in thc commentary on recei~iiw. wpa.  tin reason is scwl t o  differ- 
entiate bet~reen the gravity of the offense of receiving stolen property 
:ind stealing it in the first r,lnce. Rotli ~.epresent snbstnntinl1~- iclen- 
tical inwsions of the o\vner's interest in his property. This  judgment 
is gencri~lly reflected in tlie present Feileriil law O0 but not nliiforni1g.b' 

(7) P?a.s.v -4 nz~-~den~ccl~to~*.-~ls is nppnren t f ronl :I  re:^ di n q  of sub- 
section (3) of prol>o.wcl section 17:35, this is the catch-all gacling 
prorisioli. the lerel at  wl~ich all theft offenses whicll are not other- 
wise provided for  will fi~ll. This is of course a matter of stnicture, 
and diffe~.cnt jnclpients :~hout n h t  this (.ategory of offense should 
cwntain call be implemented l y  c11angc.s in tlic other siil~scctio~is of this 
section. 

(nl) C7a.w B mi8de?1zea11o~-.-Tlie str~lctnre of this  subsection (4) 
deserves brief comnient. Four factors : ~ r c  isolated. all of ~ ~ I i i c h  must 
concur if the offense is to he treated :IS :i Class I3 niisdernrtunor. There 
: re  t ~ o  w:~ys in which tlie juclgment cmi I)e made t h t  they do concur. 
The first is by the prosecwtor. wlio can c-I1 :11p an offrnsr :IS n Class B 
mis(1emenlior and perhaps thereby avoid the necessity of :I jury trial. 
The second is for  the collrt to find that they exist. 011 thr  basis of :I 

case made by the defendnnt :it the time of sentencing. 
Two points shodcl be made about this latter clevire. The first relates 

to the possilde jury trial nnd self incrimination argmiirmts that  could 
he advmcrtl in opposition to placing the bnrrlen of pers~~nsion on tlic 
defendant on these issues. Tlie answer to wlch contentions. it is be- 
liered, is tli:it Congress is perfectly f we to adopt amel inrr~t ive devices 

There is no .section on tf1i.s in the Studs nmft. Rirt raa prolm.wd section IS25 
on drngs. 
" See 18 V.S.C. $$669.660, 1708. 
"Scc  18 U.S.C. 55 gsl-862. 



and place them in the 11:inds of the courts to be triggered by the cle- 
fenclant's initiative. The j n l y  in this class of cases will hare found the 
defendant guilty of a Class .I ~nis$erneanor. There is no principle 
written in the jury trial o r  self incrirni~x~tion pro\-isions of the Con- 
stitution that forbids the ~ ~ e d u r t i o ~ i .  of tliat conviction to a lower level 
if the defendant can the11 collie fonvard with n satisfactory case. I f  
there were, the defense role at sentencing would assume a peculiarly 
different stance t h m ~  it now appears to hare. 

The second point is tlint the general sentencing prorisiol~s now con- 
tain il positi\.e grant of authority to the court to :umeliorate a conric- 
tion in unusual circwnstnnces by rednrinp the grade of the offense 
to a Ion-er level. Tt could bo argued that subsection (4) and that  pro- 
\-ision are inconsistent. They are not, it is belierecl, for the following 
reasons. Subsection (4) states reviewable criteria \d-llicli mzrst be used 
by the court. to redwe the l e \ d  of tlie offense if the defendant ~nalces 
out n proper case. The gene~*al provision is a discretionav device 
designed for use in U I ~ I I S L I R ~  cases where an injustice might be caused 
by the normal operation of the  la^. The purposes of the t r o  provisions 
are thus dmsticxlly difierent, and there is no implication meant to be 
 ad^-anced that because these mandatory criteria are stated in subsec- 
tion (4) the court is  deprived of its general authorit)- to act in otlier 
cases where special hardship is evident. Tn a nutsldl ,  subsection (4) 
in clmiglecl to  provide the normal result: the general grant of anthor- 
ity is tlesignecl to provide necessary latitude to the court to w t  in the 
unusual case. 

Finally, the four conditions sliould be briefly colnmented upon. The 
fist is tliat the property or services cannot exceed $50 in  value. The 
purpose of this is to recognize a category of petty theft. The second 
excludes all forms of extortion from such a redaction in grade. Rcnd- 
ing this with subsection (2)  (11) of section 1735 d l  therefore prodnco 
the result that extortion of a slun of $50 or less will be n Clap  A 
inisdenietunor. and a11 otlier f o m x  of extortion will be a felony of either 
Class H or C1:lss C as discussccl abol-e. The third prciricles that theft 
by deception by one in a conficlentinl or fiduciary relationslrip to the 
~<ctim is excluded from snch reduction in grade. The judgment is that 
preying on such a relntionshil) is sufficiently serious not to warrant 
a reduction in the normal course. And finally, public. servants and 
officers and employees of financial institutions are excluded. The ele- 
ment of public trust violated by any erilninal act by such fur official 
is bolieved to iustify this exclusion. 

(n)  1nfractiMz.-The final gracling category utilized by these pro- 
posals is the infraction, reservecl for use in one type of offense. The 
analogue of this provision in the present law is  found in sections 1719, 
1720, 1729, 1723, and 1725 of Title 18. These provisions in effect. treat 
:is solely fineable offenses the theft of mail service. Thus, mailing a 
letter without a stamp is tho theft of six cents worth of service (or 
perhaps slightly more if n different standard of raluntion is used). 
The purpose of tlie proposal is to continue the practice of treating this 
at  tho infraction level, with one exception. however, and that is the 
limit of $10. Thus, an actor who engages in a continuous scheme to 
defraud the post office of revenues and nianages to a~curnnlate sub- 
stantial s l ~ n ~ s  in nroicleci postage call he reached as a serious offender, 



:it the felony level if the scheme is large enough. This  wo111d not be 
the case ontIer the citetl stnt~ites. I t  slioultl also be iioticerl that public 
wn-ants arc escl~~decl from thr  infrnction lwel. Theft of mail serticc 
by t l ~ ~ e  inroll-ecl in running the mails is Ixliered to be of its nature a 
more serioils otfense than theft of such srrvices 1,. the 1)11hl jc. Fin:llly. 
it sllould he noted thnt M-hile the origin of these I ) ~ O ~ ~ S I O I I S  is the 
pres~nt  mnil statutes, the princinle 1r:ir hren ~ener.nlizer1 to annly to 
all fornlr of  tlieft of services. Thlis, t l~ef t  of :I 1ncn1 on :I train c:i11 bc 
an infraction if i ts va lw is lesz th:111 Sl0. as coulrl s i~n i l :~ r  tliefts of 
r - w c h  a< n short ride on tho tniin itself-f snii~ll value. 

(0) l7aItintion.-The final pro~ision in proposed section 17.35 deals 
with how to measure the monetary amounts that are listed as  the 
tliricling li~ies between serernl graclcs of the tlieft offense. The vrovi- 
sion is I)n~~rowed, wit11 sliellt modilic:~tion, from the .\lode1 Pen:ll 
Code."' Tlw iden is that the higlicst re:~sonnble \-:111lr sh:ill be used 
(compam 1 R  1T.S.C. 641), measured against nng stnnclnrrl that is fair 
llnder the circilmstances. There are also ~evera l  ~ tandpoin ts  from 
~rh ich  tho value can be rnensi~red: what the actor actually stole, i.e.. 
the :lctunl v n l ~ ~ e  of the property involved : what the actor believed lip 
mas s t e a l i l ~ ~ ,  i.e.. the value of tlw clin~nonds he thonght lie was steal- 
ing rnthcr than the rhincstonrs he nctr~ally stole: what the actor hoped 
he \r:u stealing, i.e., tlie $500 'lie hoped was in the mail bag rather t l ia~i  
the $30 t h t  was actually there: * or what thc actor colild reasoiiabl~ 
h a ~ e  :mticipated to be there, ex-en though he nei-er pnrticnlarly ad- 
dressed the wine issue in planning his theft. The last three of these 
measures deserve further brief comment : they are designed to inchtde 
the actor who is after all lie can get: the jndgment is that the accident 
of what \\-:IS in fact obtninecl shonld not serve :ls a lin~itation on the 
extent of his culpability. Any one of thr~c .  WJ-s will w~flice in sllcli :I 
case: n-hat the actor thonglit he was gettine, n-hat he winted to get. 
or  what the jury conclrldcs \\-as r reasonable measure of the scope of 
his operation based on the facts as he knew them. The comem ques- 
tion--of whether the culpability of the actor who by accident realizes 
n l o r ~  t11:11i 1119 co~lntecl 011 sl~ollld 1)e I ~ I C : ~ S I I I * ~ C ~  by :lc*t11;11 vrllue as op- 
posed to what he tho~~g l i t  the mhle to b e a l s o  can pose some difficult 
problems. Normnlly, hon-ever, the defendant will treat tlie windfall 
as  good fortune. and appropriate the entire amount \\-lien he finds 
out  hat it is worth. In  substance in  such a case, he has therefore stolen 
the actual ~ : ~ l n e .  I n  those rare cases where he never realizes what his 
booty is \vorth, i t  will still normally be appropriate t o  mensure his 
cdpability by the mluc of the interest he has invaded. Tn the still 
rarer cases where this is inappropriate, there is judicial authority in 
tlie proposed sentencing pnrt to clevinte fro111   dint nw i~itmrled herr 
as the nornlnl operatinr principles to govern the rast majority of the 
ca,w.s. 

Finally, nttention should be drawn to  the last sentence of the pro- 
posal. Tho prnrision there is that. amounts invol~ed in related thefts 
may be ndded together t o  get valuation. The thefts milst of course bc 
proved :IS pmt  of the conviction in order to be so used. The idea is 

See Jlonkx. P~sar. Cam $123.1 ( 2 )  (c) (.P.O.I).) lm). 
*This provision r a s  deleted in the S t n d ~  Dntft. 



t1i:lt instead of pyramicling misdemeanor sentences, for example, be- 
ci~lisc: of ;I series of related hut different thefts of small amounts, the 
court, should be entitled to impose one felony sentencf considering the 
rrlatcvl tr:ins:~ctions :is a whole. The court 1s not belng ermltted to r aggrcgnte unproven oifrnses; what is being permitted is or tlie court 
to consolidate sis mi.sden~eanor charges, for example, into one felony 
sentence. 

24. Grading of Ur~alcthorized U8e of a Vehicle.-As csplained in 
the commentary on un;~uthorizeil use of a vehicle n ~ p a . .  the purpse  
of proposed srrbsection (3) of section 1736 was to permit differentlal 
grading of automobile % o r r o ~ i n g ? '  turning on tlle i s n e  of the per- 
nlanrncy of the deprivation. The one case where this principle was not 
tlionght to be operable was in instances of borrowing an airplane. 
Such conduct, even though no property m:t be permanently lost, does 

the felony level. 
T involve elements of risk to tlie aircraft w lich justify treating it : ~ t  

2.5. Jtu?kdiction.-One of tlie most complex issues that  will have to 
be dealt with in drafting the final theft provisions will be the question 
of jurisdictioni~l scope. I n  keeping ~ i t h  the practice to date, 110 spe- 
citic I;lng~i;lge is suggested in these materials on this subject.* There 
follows, however, a list of 10 different jurisdictional headings under 
wliich, it is believed, each of the existing theft or theft-related provi- 
sions can be grouped. Under each herding, the sections~v1~ic~-at least 
as s starting p o i n t c a n  be grouped together for jurlsdlctlond pur- 
poses are listed. 

Several problenis, ho\\wer, should be poini-ed out first. One is un- 
doubtedly going to 'be the question as to when property aassunles n 
c:liii~wter srlcli that Fcdcrnl jurisdiction c:in nppropri:ltely :~ttacll :lnd 
wheli it censes to assume such character. 
11 few exnmplos will malie the point. When theft from the mails is 

the ofrense, :lt what point, does "the mails" begin? And when does it 
encl ? If property is stolen from an area of special Federal territorinl 
jurisdiction, is it an offense to receive i t  outside tlie Federal jurisdic- 
tion? When does commerce begin and end for tlie purposes of the 
exercise of Fedrral criminal jurisdiction? I t  may be that the answer 
to these questions should be left for ultimate resolution by the courts. 
It will nevertheles~ be required that at  least some :ittentlon be given 
to tl~eni when the jurisdictional pro~isions are drafted. 

.I second. and perhaps more difiicult, problem is what to do about 
present inconsistencies 111 jurisclictional reach. Extortion, for example, 
is miicli more widely covered (18 T.S.C. 8 1051) than is obtaining 
propert> by fdse  pretenses (18 I7.S.C. 5 s  13-41-1313). Receiving goods 
which have been stolen while moring in interstate commerce (18 
U.S.C. $ 659) is an offense, vhile receiving ods taken frotn mitAin 
the Federal maritime jurisdiction is not. T f' ere also, of course, are 
more subtla variations. For example. the commerce power is used 
to rr:lcli the receipt of stolen vehicles &ich 'bconstitutc ' commerce or 
tvliicli have been a. >art of commerce: it is used to reach e?rtortion if 1 tlie ~tctivity b'nffects ' commerce. 

A third kind of problem that  mill have to  be faced is 'horn to tmns- 
Into certain otl'cnses into the format of new Title 18. For  example, the 

*See section 1740, drafted for the Study Draft. 
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Dver Act focnscs on transportation as  the operative element of tl!e, 
offense t o  which it  speaks. TTnder the ap1)roach of these materials, it 
will be the actual cnlpable concluct-the theft of the car-that consti- 
tutes the  ofleilse, with the interstnte aspccts of the case used :IS the 
jurisdictional peg. This prol)le~n of removing the ~wesently clefini- 
tionnl elements of tlie offense \vhicli are p i~re lv  j~~risclictiou:d will 1w 
conimon. liowerer. t o  ninny clifferelit types of offenses as transition 
into n new format is made. 

I t  is the present l~elief,  in  >Ills event. t h t  these prol)lcn~s can be 
:~ddressecl within the framework of the 10 iurisdictionnl h e a c l i n ~  
nndcr which the  present reach of Federal theft ancl theft-related law 
can he,gronpecl. They ore as follows. 

( a )  P~vprrf!y in, 719h ic?t t71~ Unit r d  Aqfnf es lrm art intc~rxt.-There 
are n numl)er of different ways in 1~11irl1 tlw heading could be es -  
p r r s d .  F o r  esample, the  term ..intrrcst'? as  used in the defi~iit ion 
of "property of another" in proposed section 17-41 ( g )  coulcl be nsccl 
in this contest as well. so that any theft I\-hich invaded ml interest 
of the Vnitecl States I\-ithout it< consent woulcl be covered. Anotlicr 
approach might be to use concepts snch as  on-n~mliip. control nnil 
custocl? to  describe tlie type of p~wpertj- to whicli the Federal jurisclic 
tion will reach. Tn any event. this \ ~ o n l d  wem to be a large and 
important segment of the I+'ecleral juriscliction over theft. The follow- 
ing sections of Titlp 18 c:in. it is believed, be fitted under such a 
lieailing : wSt ions 285.2Sfi. 987.288, 280. 550.6 I.1. 6-i2, 643. 644, 645,647. 
64) .  631. 652, 653. 663, 1001, 100.2. 1003. 1506. 1S5.3. 1861, 1901, 2071. 
Se \ - t l~d  of these oflenues, i t  should be noted ( for  es:~mple, section 1S61) 
relate not t o  a f raud on the United States, hut the use of property in 
which the rn i te r i  Srates hns :ui interest ( for  ex:mple. p b l i c  land) 
to  clefraucl a member of tlie public. Tt may be t h t  these sec.tions woulcl 
h a w  to  I)e rlassified elscvd~ere for tliis reason. 

(b) (70ndztet by nn officer: ern,117oyre o~ ngent of the United Staten. 
o r  by one ~ 7 r o  p ~ r p o r f s  to  be sirc7i c u t  officer. emp7oyee o~ trgent, rdiclt. 
npprucs to he wnder ro7olo of oflee 01- ~71ic7c iwr-o7ve.q property coming 
into his 7trrnd.s in  76s offjciaJ cnpmif!/.-This will bc another n ~ n  jor 
iuriscliction:~l hencling. The present statutes in Title 18 wl~ich can be 
fitted under tliis topic are  as follows: sections 290. 643, 645. 646, 648. 
649. 690.651.6.59,653, G54,603. Si2.919.1017.2073. 

(c) Cotidwf imw77.ing 7mnh ancl ofhev owfit-re7nfrd 01- f inavrid 
instittrtz'onw: n.v we?? 0.9 the F ~ d r r n ?  RP .YP~-~ .~  ,Cystem.. tAe eenp7oqrc.v of 
each, XZ~C?~.  iwfiftrtion. mid so on.-The language of this lwacl of Fecleral 
juriscliction n-ill uncloubtedly hare to 1)e clrnftecl in consnltation with 
appropriate financial ofici:lls of tlie government. Many of the present 
statutes :we rerF technic:illy worded. ~ i t h  cbareful deh i t i ons  ancl ex- 
clusions t l ~ t  may wcll 11aw l o  l e  retained in tlie proposed new  cod^. 
The present sections of Title 18 which probably can be grouped iindcr 
n I l t ~ l i n p  such as this one :ire :IS follows: sections 655. 656. 657, 658. 
1004,1005,10013, loo?, 100s. man. 101~ .  1014.102~. 2113. 

(d) X d s  n t d  the p o d  offire.-This heiiclinp can cover the follo~ring 
prese~itlv existing Tillc 1S statutes: sections 876, ST;. 1341. 1342,1691. 
1602, 1704, 1707. 1708. 1700. 1710, 1711, 1712, 1713. 1719, 15.20. 1721: 
1722,1723.1Z.i. 17%. 1727, l'Z8.1733. 

(a) /ntr~~.stnte ot- foreign romm~w~.-This  11eacling. \rhich will be 
difficult t o  d r a f t  consistently with present coverage lbecnuse of the 



differing ~ a y s  it is now hnncllrcl, can probably include the following 
rwtions of Titlo 18: sections (i59, 660.875, 1343, 1051. 1952, 3311,2312, 
3 1 3 ,  2314, 2315, 2316.2317. 

( f ) Special ~ m r i t i m e  and tewitwial j i rhd ic tbn  . - T h e  are t h e e  
present statutes keyed to  this Ileacling: sections 661, 662 :ind 10% of 
Title 1s. 

(p) Xilita~y.-There are ~~r.c.wntly two sect ions Title 18 dcnlin 
with property related to  the ~~i i l i ta ry  enterprise: ,v)ctions 1083 an 
1024. 

5 
(11) Bank~wptcy.-There lire also two sections related to the 

bu~lkruptcy powers of the Federal go\vcrn~nent.: sections 152 and 153 
of Title 18. 

( i) De.+ated Pec?~rcu! pwg/wns.-Them are 11 number of presenl 
stiltutes that nre keyed to ~pecilici~llg designated Federiil programs, 
s w h  RS various forms of employee benefit plilns. projects fiianced 
by the rn i t ed  States. and so on. The follou-ing pre-sent sections could 
probably be included under sllcll a heading. :~ltIiough each would 
u~icloubtedl~ Ii:~ve to be spc.inlly listed by es:u:t topic: sections 664, 
S74, 1010, 1011, 1012, 1020, 19l!), 1920,1321, 1922 and 1923 of Title 18. 

( j )  ?f i.rcclluneoux.-Tlierc :IW :L number of ot liw pro\-isions in Title 
18 which do not conveniently fit, ~inder  :iny generic label. but which 
(lo reflect decisions to assert 147cvlerill authority in legitinlate ilreas of 
Federal conceni. They inclutle the following provisions. with the sub- 
ject nintter in ~~ t r en thes i s  rlftei. the citation: sections 87.3 (thlvat to 
accuse of riolating Federal lnw), 914 (hnlwrsonation of one to whom 
Fcderol money is o ~ ~ i n g ) ,  915 (obtaining liioney by impersonating 
11 foreign c l ip lo~i~:~t ) ,  916 ( o I ) t n i ~ ~ i i ~ g  nioney by i~npersonati~ig a 4-H 
club ~nember), !)1T (obtaining 111oney by i~npersonating n Red Cross 
agent). 1163 (theft from Irdinn tribe). 





COMMENT 

FORGERY AND FRAUD OFFENSES: 
SECTIONS 1737, 1738, 1751-1758 

(Low: November 1, 1969) 

1. Introduction; Forge7.y.-The first section in tliese materials (pro- 
posed section 1751) represents an nttempt to collect in a single statute 
oflenses which are now found scattered througliout present Title 18. 
The tendency for offenses rchting to the false making of docuaients, 
iis in other areas in the prcw~rt law, has been to driift a different of- 
fense. for each type of tlocu~nent and each clilt'erent jurisdictionnl 
justifiwtion for Federal intervention. The pnttern is thus that the 
forgery of Tnited States oldigtitions and securities is covered by 18 
U.S.C. $471: forgery of foreign obligations nnd securities by 18 
V.S.C. 5 478: forgery of forei n bank notes by 18 T.S.C. $489: for- 
gery of oficial passer by 18 17.6~. $499: and so on. The fust objective 
of tlie forgery draft is to romhine tliese essenti:~lly identical oflenses 
in accord n-it11 the orernll p1t11i of the proposed new Code and to set 
out in one section a description of the concluct soi~gl~t  to be covered, 
leaving to separate study tlie question of when Federal jurisclict ion 
should be available. 

A second objective of the draft on forgery is to bring together in a 
single section certain other types of r~lntecl offenses. I t  has k n  sup- 
gested by some of the. recent State Code refor111 efforts that the offenscbs 
of uttering. possession, ant1 tlie like be dealt with in the snme section 
that covers tho underlying forgery offense itself.' This plan has been 
followed here, :tnd thus it 11:w been possible to coiisoliclate in a single 
section offenses such :IS 18 1T.S.C. 8 472 (uttering counterfeit obliga- 
tions or securities of the Unitetl St:~tes). 18 17.S.C. S 470 (uttering 
counterfeit obligations :md securities of ii foreign go~ernnient), 18 
P.S.C. 6 483 (uttering rountcrfeit notes of i l  foreign I~ank). and so on. 
In  i~dtlition, as discussed in Inore detail lwlow, certain other offenses, 
not usually coxribined with forgery. 11:ive been inc.lided in the belief 
that they involve crimes of great similarity to. and of equiralent 
culp:hil~ty with, the other forgery offe~ws. 

I t  slionld also be noted at the outset that tlw 111ili11 vehicle tliroiipli 
which this co~i~olitliltio~i I I ~ I S  I)PPII effected is the definitional section 
incluclecl in the draft ~I.S sect ion 1754. By defining the ~iiain terms,  mud^ 
as \\.its clone in tlla New York ' and Jiichi,o:ln efforts. it llns bee11 

'Bee. e.g.. Pso~osut DEL. GRIM. CODE $ (F'innl Draft 1967) : MODEL PESAT, 
CODE 5 224.1 (P.O.D. 1962). 

'X.Y. RIT. PES. LAW 8 170.00 (MrRinney I!%). 
' X l r c . r r .  REV. CRIM.  con^ 5 W)l (Final L)raft 1967). 
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possible to clmft, the criminal statute itself in a much more sin~ple and 
straigl~tforwarci fashion tlian now appears in lnost of the related Title 
18 otienses. 

Finally, it may be helpfd to c:italogue tlie oit'enses which can be 
suLstantiallg displ:~ced by the provisions of proposed section 1751. 
There are :it least. 42 basic forgerg offenses in Title 18 that are thus 
~ul~stnntial l  y co~erecl : 18 T_T.S.C'. Ss 336, 471473, 478480, 4g2483, 
4S.j4f6.490,4!)3-505!, 505-507, 505, 701, 704, 706-70'7, 1002, 1005-1006, 
1008-1009, 1017. 11 58, 1426, 1543, 1546, 231-M.315. In  dclition, the 
offense of uttering a deceptive docunient reaches at 1e:lst 9 other 
present provisions m Title 18 : 18 U.S.C. $5 334, 1001, 1015 ( c )  , 1016. 
1018-1010,1021-1022,1541. 

L F(r7.wIy ~1lcrJ-e. ( 'wzylete 0~,47tet-.-The first judgment to be made 
is :IS to the scope of wncluct tlwt will sufice to  give rise t o  a cli:~rge that 
: \ I  in::ti~inimt Iias been L%rged." The preswt langnnge in a typical 
Title 18 oflense. 18 1T.S.C'. 2 471 speaks of one who '.falsely makes, 
forges, counterfeits, or dters" the covered instrmnents. The Xoclel 
lJell,ll c acts Iliclucir..: altm:ctloli n-ltliont authority, :IS \\-ell :IS making. 
completing and eswuting ;in instrunlent ~ i t h o u t  wr11ority.-' Sen- 
'I'ork :inti Miclliyali define as separate concepts "false making." "false 
completion," :11icl "f:iIse alteration," "much as is clone in the draft 
lwoposed in these materials. 

The 11urpose of including '*m:\king." "conlpletion?' :11ic1 "altera- 
tion" as scparnte concepts is to be sure that the entire range of con- 
duct that gives false autllenticit+v to  an inst rnment is inclucled. In- 
st r~iments tis to v-hic+ essentid terms hare been clituiged (:is by rais- 
ing the :unount of :I c.11ec.k). or which Iinw been completed \vithout 
i ~ ~ t l i ~ r i t y  (2s 11-y inserting !.;i :nniount Geycmd the authorized sum) 
seem in eveq- res1wc.t to present the same type of liarm and tlie same 
q ~ ~ : ~ l i t i e s  of rnlpnbility the  forger^" of the entire instlwnent. l'he 
focus of the offense, it is brlierecl, should 1)c oil the puq~oses of the 
actor, r:1t11e1- t1i:in the p ~ w i s e  ~iletliod by \vhich Iie affected the :LU- 
thenticity of the clocmnent. l'he ide:~ is thus t h t  the un(1rrlying con- 
duct slloulcl be bro:~tlly inclusi\-e. and that criminal liahilitg slloulcl 
tu1'11. in the ~ii:tin, on the objectives toward x l ~ i c h  the conduct is 
:iilnecl. 

Tlw tlwee ternis-niakinp, completion and alteration-are sepa- 
rately defined in proposed section 1754. n'hether it is better to inclnde 
co~i~pletion and :~lter:irion witliin tlie definition of "making," or  
whether to define the terms sep:ir:~tely :is hns been clone in the draft, 
is csse~iti:ill~- i;1 n~a t t e r  of taste. althougli keeping tlienl separate mfip 
1mwe lie1 1) h l  \ I - ~ I ~ I I  i t  comes to iwt irnlatinp differelices in grading. 
One co111d make tlrv judgnlcnt, for esa~nple, that b'mnking'' n clocn- 
liieiit f r ( m  d i o l e  clorll involves :I Iliplier degree of profession a 1' ~ s m  
nncl lielice is :I more cu1pal)lc act t1i;tn is tllc iilteration or completion 
of il l1 instrument t11:lt is genuine in some respects. Wliether to reflect 
differences of this sort in the grading levels or to leare such matters 
to the srlitrlic.i~~g jjntlge controls tlw tlesimhility of keeping three con- 

' . \ lon~r .  I'wvtr. ('ODF 8 P 4 1  iI..O.n. 19til). 
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cepts separately clefhecl or  consoliclating the dehi t ions  into a single 
provision. I t  seems clear, in any event, that  the range of conduct 
corerecl by the suggested terilis should be included within the basic 
concept of forgery. 

The specific definitions, as  noted xl>ore, are derived from the pro- 
visions 111 Sew yorl; and Michigan that ha re  been cited nbore. An 
attempt has been niade to simplify tlie language considerably. horn-- 
ever, from the langt~age that those two proposals I i a ~  e employed. The 
essential ingredients in a false innking are twofold: (a)  that the rn-rit- 
ing pnrport to have Leen nlatle by someone otlier t lml the actor: and 
(1)) that s11c11 other must either not exist or not hare nuthorizecl Ihe 
writing. T o  make soinetlling which purports to be a copy of the 
genuine. hut \rhich is not either 1)ecnuse the ~ p p a r e n t  nlaker is ficti- 
tious or because the ropied writing was niade .rritliout authority, is 
:~lso included. The essence of the offense, therefore, is conduct which 
affects authenticity by making it appear to be the product of unotl~er 
lnnd tllan that whicli actually is responsible for  its execution. 

Refore tnrning to ~ r h t  constitl~tes a false completion or  a false 
alteration. two adc1ition:tl obserrntions should be made. The first is 
the techilicnl point that attention must be directed to the definition 
of 'writing:! before tlie full i~nplications of the concept of a ~ r i t i n g  
"falsely m d e "  will be appreciated. Fo r  example, a signature is a 
'Lmiting." and thus one die forges the signati~re of another on a 
document has made a * i f a l ~ e  writing" viithin the concept of forgery 
as defined in these materials. The combination of the definitions of 
"false making" and "writing," in other words, is intended to  be bro:~d- 
ly inclusive of the kinds of forgeries which deserre criminal sanc- 
tion. Questions of appropriate g~.aclin,o. of course, are left for sepa- 
rate treatment in  accorclanc~ v i t h  the overall plan of the proposed 
new Code. 

A second point that  needs to  be noticed i s  that i t  is neceswy i n  
determining which offenses to include within a separnte concept of 
forgery to pay some attention to the previously defined offense of 
theft proposed for  the new Code. Tt would be possible t o  take the posi- 
tion tlmt the false making of clocuinents is norn~ally bnt one sten in 
an  attempt, t o  obtain property by deception. -4 nrosecution for  th& 
by deception (which includes atteinpts) would thus be possible in 
many instances where a separate forgery prosecution might also he 
possible. 

On the other hand, distinct in t~res ts  are involred, for  esamvle, in 
the counterfeiting of currency. Tampering ~ G t h  the authenticity of 
money is tvpically viewed as a much more serious offense, particularly 
at the highly ~rofessional level at which i t  is sometimes pmcticerl. 
than the theft of property. This  is reflected in the cnrrent ,arncling of 
these offenses % well a s  in  the madinp scheme ~ roposed  for  theft. ancl 
for  f o i p r y .  Beyond such offenses where there is a clearly identifiable 
pnrpose in retaining seimrate crimes. however, there a re  manv cases 
where i t  is simply redundnnt to incl~ide n senurate superstructure of 
forsery and theft offenses. I f  no ~ r a d i n c  distinctions are sought to 1x2 
made, in other words, and if the substantive reach is snbstnntially the 

'Conrnnrr 18 T1.S C. 8371 (counterfeiting money: 1.5 gears) w i t h  19 F.S.C. 
5 1001 (false statement ; 5 years). 



same, i t  adds to  the complexity of the l a v  with no counterrailing re- 
\\-a& to hare two offenses-attempted theft hg deception and f o l ~ l y  
making a document for the purpose of deceiving or  injuring a n o t h e r  
where one would do the job. Nevertheless, therr is a strong t n d l t ~ o n  
supporting sepnr:ite offenses, and uiost recent reform efforts h a w  suc- 
cumbed to tliat t rdi t ion.  

The p~.ovisions that are submitted here 1x1~-e been driifted on the 
premise tliat such reclunclancy is not :L major concern in this are:t of 
the ln\v. 'ro the estcnt that this premise sliould be retre:~tc.c\ fronl, the 
concepts of "false ~l&i~ip," "~vriting," ancl tlie like sho111d h nar- 
ro~ecl.7 They hare been hrondly clmfted in this subniission in the 
helief that the Co~nnlission is likely to want to maintain some large 
degree of overlap between these two otfenses both to insure coverage 
and for the sepnrnte reason that cnreful de1ine:ltiou of the distinct 
areas where forgery and co~mterfei t in~ offenses are not redundant 
might lend to the introduction of technical distinctions of the sort that 
have been sought to be avoided in the theft draft as well :IS elsewhere 
in the new Code. With proper limit:~tions on n~llltiple c1r:irging ancl 
consecutive sentrncing :ind with attention to the problem of donsoli- 
dating offenses for indictment purposes, the question becomes n~ore 
one of nrrang~tnent than of substance. I n  this poshire, it is probably 
better to con t~~iue  the trxdit,ion of scpamte treatment. 

Tlie definitions of bLfalsc.ly complr~tes" and ''f:ilsely :dtcrs" are in- 
cluded. ;IS noted above. to be sure that tlie concept of forgery is bro:idly 
imple~nentecl. The nuthenticity of :I document is just ris materially 
i~ffectetl by the raising of tlir sum froni $500 to $5000 as it is by a false 
signnture :tt the bottom. The underlying principle turns on the cren- 
lion of the appe:lr:ince of authenticity where it does not rsist, of t lie 
appearance that the n~ain ternis of tlie instrument represent the under- 
taking of the one \dlo :Lppenrs to st:~nd hliincl it. ..Uter:~tion of the 
terllls, or c.onq)lefion \vitliout authot.i.ty, affects the instrunlent in this 
way just as mucli as pntting ;I fdse sqnsture to it. 

It 1s possible that n requirement of ~nateri i i l i t~ should be added to 
the definitions of alter and complete, so that only b'niateri:~I" altera- 
tions or completions vioultl be inclntlecl. This has not been clone, how- 
ever, beexuse of the intent ~~rquirenicl~~t that ~uust  :iccomp:unr the con- 
duct invol~ed. T11e defenclnnt musl ~ntentl to deceive orq injure :HI- 
other person in older to be convicted under section 1751 : the thought 
is that if he makes an alteration or i i  completion rrith this intent. it 
matters little to the propriety of ii criniinal sanction whether the 
clialljic was "m:itrr*i;ll" in some l e p l  sense. It is the inten( to &ceive 
or injure, accoml)i~niecl by.tliis method of cnrryinp out the intent, tli:~t 
justifies the crimini11 xanctlon. 

3. If'r;(.ing.-;\s noted tibove. there are presently at  ]east sep:i- 
rate st;~tutes in Title 18 de;llinp wit11 the otfen~r of forgery. The defi- 
llition of "\T-ritiug" i l l  proposed sectioll 1T51(b) is intent ionally very 
broad so as to inrlnde the range of conduct to which these statutes 

' Perha1)u limiti~lg forgew to t h e  mqkinp of such i t ~ n ~ s  :is money or secnritics 
from d i w  ~)l:ltm, cfr.. mouicl I W  the best 111)pro:1& to rii~llirtnting 1111 rrdun&lncy, 
lenriug to lnws an o t l w  wlGw.c.1.s Ihr prohlcms of attempt.; tn romr1111 other crimclr. 
A strong case collld be made for this approach, although it  W O I I ] ~ ,  a s  noted in 
the test, be a ronslderable departure both from tradition and frorll most other 
reform efforts. 



apply. This  definition is thelvfore the maill vehicle through which 1 1 ~  
con~olitlntion of these m:lny stn tutes is mad: possible. 

This collsolid:ltion is etfectecl ilt some cost 111 stretcliing the hlg11age. 
To speak of a coin or  :I ~iicdal as :I "miting" is to use the words ot l~er  
tlinn in their common meaning. The pmctice is borrowed from the 
Jlodel Penal Code, tlir Sew York statute and tlie llichigan propos:~1.8 
It ciili he rlefencled 011 tlie ground of shplifici~tion of tlie  stat!^!^^, so 
t l ~ t  i i  becomes um~ec-essaly to draft a sep:Irntc. "forgery" proris~on lo 
deal \\.it 11 such tangible o1)jects. I n  acltlition, essentially the same f w -  
t~ires  m ~ k e  a coin a s  apl)~wprii~te ;I subject of forgery as  paper nioncly. 
The Ii~w is of course full of instances where \vorils are conscio~isly 
used :IS tokens \\-it11 conttwt quite different from their cliction:~ry 
clefinit ions. 

4. Kno1ring7y.-It is also rcqniretl for  the offense of f o r g c q  to be 
made out that the actor know tliat he is falselg making, altering.or 
completing a writing. i'li'nowingly" is defined in proposed sect~on 
302(1) (b). -1s there proridecl, it of course ~iiodifies each of the ele- 
nwnts of the offense. 

5. Il'itlr ln f en t  to  D r v e i ~ ~ e  0 1 1  Ntrmi.-It is rilso reqnired for cou- 
vi'ction of forgery that 1 1 1 ~  tlrfcndnnt act wit11 intent to deceit-r or 
liarrn the p re rnmen t  o r  i~notlier petson. or  t h t  11s h o w  tliat lie is 
f:lcilitilting such decel>tion or  11:lrln 1 ) ~  another person. 

The words "intent to decrive o r  harnm" ;ire substituted for  tlie famil- 
iar but obscure "intent to defraud" on the ground that they are clearer 
terms : ~ n d  at the smne time inrlnsive. I f  the actor's y p o s e  involves 
neitlier cleception nor ll:i1-111, in other words. it wou cl not seem I ~ S -  

siblo to mnke the casle that he ~ierertheless intended to c l e f r n ~ d . ~  The 
object of t l ~ e  deception o r  Iiii~.n~-thc c o \ - r n i ~ ~ ~ e ~ ~ t  or  anotlier pelson- 
need not, of course. be the party with whom tlie actor is immediately 
dealing. 

Tho nlternntire formnlntion of the necessary intent ("r i th knowl- 
edge that he is facilitating") is clesiped to  cover the case where the 
actor does not intend to 11se. thc forged material hirnself in a deceptive 
or  h:~nnfiil manner. hut \ \ ~ w I . o  lie 1s maki~ig. altering or  conli~leti~ig 
the writing for  use by another person. I n  rithcr instance. i t  is clear 
that he is an appropri2t.e s~ihject. for criminal smwtian. 

5. Pcnyery m1 Co~rnferf~it!m,g.-This is perh:lps an appropriate 
pomt to emphasize the fact th:mk the draft malrcs it 1rga11y irrelev:~nt 

' SW >CODEL PESAT. C O ~ E  f 254.1 (P.0.D. 1962) : s.I'. REV. PES. T A A ~  5 li0.00 
(Jlckinney 1 M i )  : M ~ c n .  REV. CRIM. CODE 5 4001 ( Finn1 Draft 1967). 

'One potentid nrohle~n of over inrlnsion shoiild be noted. "Defmnd" .scen~s 
to carry some connotation of deprivation of property o r  other somewhat tangible 
rights. "Intent to defmud" might. therefore. esclnde the nctor who falsely n~nlies 
n c l o r ~ ~ ~ n t ~ n t  for the purptrse of 1111r1ning nnother in his rrpi~tiltion or dei-rivi~~g 
another in a e m t e s t  of little ini~neilir~te pecuninr;r i n ~ p ~ ~ r t .  "Intent to dereiw or 
hurnl,'' on the other hnnd. 1nlc11t inr111de sw11 rondnct. J 

This is not thoudit to be n ~nnt te r  of concern. however. for  three reasons. 
First. i t  seems inapproprinte to torn criminal l inbi l ib  for the false making of 
documents on fine distinctions ns to whnt constitutes nn intent to deprive of 
n "proprtf '  right. Swontl. tlw anttlirie nrnriqions ~ v o n ~ t l  ~ r ~ n k e  ~ u c h  estrnortli- 
nar;r uses of a forgery provision a misdemennor. which seems an approprlntc 
mensure of the degree of rriminnlity of such condnrt. And third. the attempt to 
derelop n limiting concept \~onlcl Ibe likely to introdnce more problems than it 
would resolve. 



which of two t e r n s  is used to refer t o  a particulnr criminal offense. 
By definition in proposed section 1754(g), "forgery" and Lbcounter- 
feiting" are synonymcius terms. They can be used interchnngeably 
without any legal effect. 

The purpose of this somewIiat unusual recommenclation is again 
to :lid the objective of consoliclation. Forgery and counterfeiting, as 
commonly undexstood. involve essenti:lllg the same concluct with cliffer- 
ent instruments :IS their vel~icle. Both offenses ;Ire clearly covered 
within tho prorisions of sect ion 1'751 (1) (n) . It makes little sensc! as an 
it priori proposition to 1i:tve two s~pnr:ite offenses, one spealring to the 
f : l l s~  rnakinp of money :lnd other seri~ri ties nnd the other spealtingto 
tlie false miking of other kinds of documents. Such distinctions invite 
the b'teclmic:ll defense." :1s it has been referred to in other contests, 
i.~., clefense to ml indictment. for forgery on the basis that tlie actor 
(lit1 not fowe the document. he counlcrfeiterl it. Care would hare to be 
tiike11 were the two o f h s e s  separated to be SUIT that S I I C ~ ~  a defense 
wonlcl be precl udecl. 

On the other linncl. "counterfeiting" and LLforgery" are part of 
the ~ocahuln IT. and there is no part icular re:lson why they' should 
not continue to be used. Short of inrenting a new generic term that 
\vould disl,li\ct. both (con~pnre the theft m a t ~ ~ i i l l s ) .  the best solution 
appears to br t o  continilr to  permit either term to be nsed, but to 
remore the possibility t lint :iny legill consequences will follon- the 
choice of one\\-orcl over another. 

7. rffer.-Section 1751 (1) (b) follo\vs the 1e:id of recent reform 
efforts in also consoliclilting the oflense of uttering a forged writing 
inlo the Ix& forgery stiliutc. The t~stent  to which distinctions be- 
tween the two offenses :II.Q warmntcd ciin, pf course, be reflected in 
tlie grading provisions. Such distinctions i ~ ~ d e ,  treatment of uttering 
as :I subsection of the forgery prorision becomes a matter of ilrrmge- 
ment rather tli:in one of su1)stnnce. The terni "utter" is broaclly defined 
ill ~)roposeed section 1754(1i) to menn, in effect, any use of i l  writing 
\vliicli has tlie effect of giving it cnlwncy. Since one must know that 
lie is uttering :I falselv 1n:icle. altered or  completed writing. and must 
further hare the intent to deceire or  injure another (o r  know that 
lie is facilitiltirig slrcli tlweption or  injury), the possibility of con- 
victing for  thc innocent usr of such a document is precluded by its 
nlens rea elements. 

8. Po.wem-Sect ion 1751 ( 1 )  ib) of the proposal under discussion 
i~wlndes tlie offense of po.;sesainrr forged clocmnents (and section 1753 
includes the offense of possesing tleccptire writings). -Possess" is 
dthlined in proposed sect io~r 15;54( i )  to include receiving, conceding 
or itny otd~er estlrc-ise of c~n~Lrol over the writing in qilestio~i. Idan-ful 
posses~ion is not includecl within the on'cnse a s  tlefinecl be~nilse of the 
requirement that the possession be for  tlie purpose of deceiving or  
h n r ~ i ~ i n g  mother. Other uses of the terni in related sections of this 
proposi~l also ~wluire :1 111e1is rea tliilt will exclude innoccnt conduct. 

Ques t io~~s  slionld be r:iisetl i lhu t  the neecl for  :i possession prori- 
sion. I t  has, of c.onrse. certtii~l dung el^. not unlilie those which attend 
:in :tttempt provision too loosel~ dlxfted. Most criminnl st:iti~tes con- 
tain some mini~nal  protection of the innocent hy requiriw that con- 
duct go  f a r  enough toward the crimin:d objective so as toF'speak for 



itsc.lf" at lcilst to the estent of pl.ouidinr some corrolmxtion of the 
crilninal objectives that are  so~iglnt t o  be proved. Posccssion st at utes, 
because posscssioil itself is n o r ~ r ~ i ~ l l y  :unbiguous i n  terms of ?ppport- 
i11.g all i n f e~~e~ lcc  of c ~ i ~ n i n + i l  i ~ ~ l v ~ ~ t ,  re:~c.l~ inchoate c:~.in~in;ll~ty at :I 

po111t where t l ~ e  danger of c*o~ivic:( iiig the innocent I I I J @ ~  be t l~onght  
too to w:irr:unt tlreir separi~tr  inclusiol~ ( in  : ~ t l d ~ t ~ o n  to uttenlpf 
pro\-i~lons) i l l  the cri lninal h \ v .  Incleecl. unless t h i r  p ~ r p o *  is to 
w:~cll conduct t1i:it occurs 11efo1-tb :In attempt 113s occwrrecl (piqar:1- 
tolmy cont1uc.1. ratlier t l l ~ t t l ~  an :.I( ( ( y ~ ~ p t ,  in c*li~ssical 1 erms) , or ~uiless 
tlieir p i ~ r p o ~ e  is to intl.oi1nce a l g n ~ k n n t  grutluig disti~ictions (\\.hicl~ 
is not proposed here). there \voultl seem ro be 110 cle;~r  purposc sup- 
porting their inclusion ill :I i:rirninal ('ode. Inclusion either pose> 
t l ~ ~  11:lagers ~ ~ o t e t l  :lbove 1 ) ~  rear.lling contlwt that h i s  not yet ni:~turecl 
into a n  nttenlpt or  is silnply ~ w l ~ ~ l ~ t l t ~ n t  wit11 the offense of ntlemptiug 
to  utter the writing. It is therefore the coliclusion of the C'onsultanL 
tli i~t such ill1 ofi'enae s l~onld not lw inclucled in the final test. I t  hns 
kc11 inclutltd in the draf t ,  ho\vcver, to raise the issue and because 
it is presently :In oli'e~lsc in tl1c1 Frc1er:~l i ' r imh~tll  i'ode.lo 

9. Indictment.-l'his m:y be t l ~ c  point a t  ~vllich to r:~ise the possible 
desirability of inclusion of a provision similar to proposed section 
1731 of the theft. materials. The thrust of the reco~nrnenclntio~~ there 
is tl1i1t an inclictment \vliich c l r :~~ycs  theft (here forgery) sho111d be 
suliicient if it descrilxs the allcgrd eonduct in a nlnnner tl l i~t will 
fiiirly apprise the defrnc1:int of the case lie mis t  meet. I t  is not ma- 
terial, under that  recom~i~encl:itio~l, for the indictment :dso to  ~rso lve  
t l ~ r  potenti:~Ily difficult legiil ~~i lest ion of \vhicln legal c:ttegory of theft 
nlny h a w  occurred. It is sufiicirnt to preserve for  11im the qwstion 
of ~vl~et l ier  an!/ lepnl categor;v of theft is met, so long iis he is told what 
it is tllnt he is snspected of doing. 

Such ;I provision has not bern inclutletl liere for  the reason that 
its inclusiou i ~ t  ~nllltiple points tl~lwuphout t l ~ e  proposecl Coclc would 
seem un~vnrmmltexl. The  prohlen~, essentially that of precluding the 
technical rlefensc that might a1.isc: out of ;I prosecutor's mistake of 1i1-x 
during the intlictment process, woulrl seem to extend beronil the theft 
nncl f o r p r y  materials to :I n u m l w  of other areas. I t  would seem to 
be one. in o t l ~ r r  IT-orcls. Illore :1pl)1mlwii1tel~ sol\-cd I)y n penelnl pro- 
rision than 11.v n numher of i d  hoc provisions acnttrwd tlirourrllont 
the Code. I n  :Inr event. the pi.oble~n is one that s lm~ l r l  he noticed in 
this contest as m l l  115 in theft. :rl!l~ongh to lw sure it is nor so critical 
here becn~lsr the rang(. of c-ontllwt roreretl IT the forpe i -~  prorisions 
is consicte~xbly n:lrrower tllan is :~dcli*essetl hy the reco~nmendnt inns on 
theft. 

10. Qmdh.q of  Forq~ry  0fen.w.v.-For*ry offenses RIP proposed 
to he g r~de r l  n t  the Cia.;.; R felony level in two instilnrcs: n-l~ere tlzc 
actor's condlwt involve11 the forging of ohl i~nt ions o r  seci~ritics of the 
nniterl States. o r  wlnere Inis ~ o n d l l ~ t  \\':IS tnke~i  p ~ r s n : ~ n t  to  :I plmi 
which he h e n -  to involve m o n q  or ~ r o n e r t y  of ;I vi1111e in escess of 
Sl00.000. Tllc latter cintepoi-r is incll~derl to ac1n;ere consistency ~ i t h  
the pnr:~llel provision in the tlwft mnteri:~ls. The former ci l tegor~ 
raises two issues that tlrsrl.ve ronsiclc~rntion. 

lo Sec, e.g.. 18 T.S.C. 5 472. 



The first is whether simply the malccng of the listed items should 
be inclucl~d, o r  ~ ~ h e t h e r ,  as  proposed, making, altering and completing 
sliould be included, or whether all ott'enses dealing with such items- 
inc.lucling uttering and possessing-should be included. The judgment 
made i11 tlie proposal is that any act of forging such items is very 
serious though it is the ntnker of government obligations who poses 
the rnost sipnificmt threat and vho is the true professional. Altera- 
tions of money or false completions are 11nlikely to be of the same 
rolume o r  to manifest the same clegree of professionalism as does 
making money. Certainly, acts of uttering or possessing forged money 
:we not nearly so ~er ious  as actually forging the money and do not 
seem to \\-arrant Clnss R felony treatment. 

The second issue is whether the category of writings classified a t  
the Class B lerel should be f i~r ther  limited to rnonep, or some concept 
clesipnating legal tender. The terminology (see 18 T.S.C. $471) is 
.'ohligation o r  othw security of tlie Tinited States" for  thc comparably 
pxdecl forgery pro\ isioli presently in  the Federal Criminal Code, 
and there appears to be no need to cliange that language, except by 
deletion of existing terminology in reference tn "bills, cliecks or  cbafts 
for money clralj-11 11y or upon :~nthorized officels of the Pnitcd States." 
Forgery of tlie 1:ltlw items is s i m p l ~  not equivalent, for  pmding pnr- 
poses, t o  the con~~ter fe i t  ing of money, government bonds, o r  other in- 
stmments nepotinble on their face. 

There :we five categories of Class C felony. each of which cicsemes 
n brief comment. The first occurs where tlie actor is a p ~ ~ l ~ l i c  serrant or  
an oficer or  employee of a finmcial institution and his conduct was 
taken under color of office or was made possible bg his office. The com- 
bination of breach of trust and holding a position which can be so 
easily capitalized on to commit offenses of this chamcter is believed 
to  justify snch a clnssific a t -  1011. 

The second Class C felony includcs the actor whose concluct inrolves 
counterfeited foreign money or other 1eg;d tellder, or  who utters or 
possesses forged TTnited States obligations or  securities. This  category 
is designecl to include all of the remaining oflenses that involve money 
o r  other legal tender and that are not incluclecl as a Clnss R felon? 
by section 1751 (2)  (a) .  

The third categorr of felony c1:lssifiecl at the Class C lerel refers 
to the actor who lnakes writings from plates, dies. or  other similar 
instruinents desipecl for  niultiple reprocluction. The effort here is 
to d is t ing~~ish  the professionnl from the amateur. I f  the amateur 
forges in volume, he will be classifiecl as  n felon bv clause (2) (b) (:). 
The judgment is that one 11-lio possesws the skill to  make distinctive 
writings from whole cloth and who uses tllnt skill in a manner that 
constitutes a forgery should be graded at the felony levrl no matter 
what the volume. H e  poses a thrent quite diEerent from the casual 
thief who completes a check drawn on another's acco~int. 

The fourth category of felony graded as Class C relates to the actor 
deals in gorennnent clocuments. The  jnd,ment is that the inte- 

,pity of gorernment is :I chief rn111e to be served by forgery provi- 
sions, and that it is a value unrelated to the monetary amount involved 
in the particular trnnsnctiori. I t  should be noted .that while "govern- 
ment" is d e h e d  (in section lOD(11)) to include State and local gov- 
ernment as  well as Federal, the jurisclictional pro-risions mill govern 



when this offense is triggered. Thus, f o r g e y  of Federal documents 
will umdoubtedly be witl~in tllc E'ederal j r~r~scl ict io~~,  but forgery of 
State mid local gorernnwnt docuu~ents will only be 1;etlcmlly ~)unisli- 
:iblc if they become involvetl in i~llcrstate ~lxnsactions, or  if sonic otlier 
spwilic* juriscliction:~l prg  :ict iv:tt rs the st:itute. 

'I'lie fmal category of ('lass C' ft~lony sperilies :I dollnr aiiioun~ ;IS tho 
line between felonj- and misden~cwl~or. 'I'he fi p\we of $)oo is set to cor- 
~vsponcl with the figure used for theft.  'l'Le juclgnlent is tlrnt the 
rolt~me of cririiinnl ; I ( - t i~ i ty  is 1111 :~plwol)ri:ite intlrs lo its level of 
culpability, :i j udgnm~t  reflected in many places ill the present Fetl- 
era1 Code :ilthoupli, curiously, rarely so in forgery : ~ n d  related 
otfenses. 

Finally, it should o f  course be lloted t h t  the catch-:ill provision in 
sul)section ( 9 )  (c) p~.ovicles t11:ll all ot1ir.r offenses not specifically 
classified elsewhere will be Class A misclenleanors. 'I'lie I-list ni:~jority 
of offenses that :ire included by the broad definition of terms like 
"writing," ctc.. :ire thus classifietl :IS niisdelneaiiors. 

11. Pm'Iifation. of Cvunte~-f&ting,The propos:il in section 1'752 
re~wescnts an :ittempt to consolidn tc a number of different provisions 
no\\- in Title 18. Subsection (1) is aimed at  the possession or  control 
of dies. phtes,  and other similar implements uniquely associated with 
the mnking of securities, tax s t i ~ ~ r ~ p s  or o t l~er  I\-ritings which purport 
to be made by the Tinited States or  :q foreign povc rnn~en t .~~  

Subsection (1) is me:int to corer substantially the %?me territory 
now included in the present. provisions. The "securities" and "tax 
stamp" lariguage is c:lrriecl forw:~rd from existing 18 T.S.C. 8s 0314- 
9315. The rest of the items now cwvercd ~o11ld see111 to fit within the 
concept of n writing which purports to be 11i:lde by the I7nited States 
or  a foreign government. 'i'lie tlicory of the subsection is that it slio~ild 
only apply to i~nplenicnts which are uniquel! associated \\-ith tlie prep- 
aration of such clocumcots, irnplcrnents which are not norrnally put 
to legitimate uses. Tllc present I:~ngnage of some provisions (e.9.. 16 
U.S.C. 8 9311) seems to incluclc iinv tool that can be used in making 
such documents (including an ordinary pencil or  a screw drirer) : 
there is thus n conscious attempt to narrow the lan~uage .  

Subsect io~~ (2) clcals \\-it11 simi1:tr concluct, and is included also be- 
cause of the present coverage o f  such concluct in Title 18. I t s  focus 
is upon the making of inipressions of dies, plates. etc.. o r  the making of 
impressions of certain ~ t e m s  wl~ich can be the subject of counter- 
fei t ing.12 

Subsection ( 9 )  is sliglitly narrower than the present lam-. The stat- 
utes as  no^ clrafted incluck ohligntions or  securities of a foreign bank 
o r  corporation (but not a domrstic bank or  corporation). and also in- 
clude a form or request for  govwnnient transportation and a natur- 
alizntion or  citizenshil, \ ~ l : i n k . ~ ~  Tlwse are escl~~cled froni the proposal 
as nnnecessayy. The term "ohlig:~tions or  securities" of tlie 1Tnited 
States is carrled for\v:lrcl fro111 present law : ~ n d  is mc.:tut t o  retain the 
accumulated meaning it has con~e to hare. 

"Present offenses which cover such condnct inrlude the following scctiorw of 
Title IS:  474. 4'4. 4'37. 4W. -503, .-41!1, 14!?6(d), 142;fg). 154ti. 2314  8lld 231.5. 

"Present sections of Title 18 ~ h i r + h  corer such LIcti~ity iiiclude: 471, 476, 177, 
481. .m. and 1126 (h) . 

la See 18 U.S.C. 55 481,509.1426(h). 



Subsection (3) provides :I. defense for  exception to the proscription 
au!horimd by statute o r  by regulation. Present 18 U.S.C. 5 504 ex- 
pl~ci t ly pennits the taking of certail~ types of photograplls that other- 
wise \\-oulcl be prohibited. 'l'his regulatory provision is omitted from 
this section and from the Criminal Code and will be placed instead 
in mother  more appro xiate  title of the Coclc. Subsections (I) ,  (2), \ and (3)  require that  t le conduct  nus st be enpgecl in "without au- 
thority" in order to be criminal. I f  present 18 U.S.C. 504 were trans- 
ferred to :mother title of the Code, it could thus still provide the au- 
thority necessary to defend against a charge of violating these 
provisions. 

Subsection (4) gl-ades these offwses I)y analogy to the grading of 
the main forgery offenses. Since tlie ~naking  of mane?. o r  other legal 
tender is gmded at the Clr~ss R level, it is thought to be sound to  
grixde tllese offenses nt the sr~me levcl if they involve, in essence. an 
attempt to make the same items. The remi~inder of the otl'enses in this 
category are cl:~ssified a s  ('1:lss C. This is ro11gh1y correspondent to 
present glxding levels. 

I t  shoulcl be noted in col~clusion that it is of couwe possible to 
argue that this entire section shonlcl be omitted, for essentially the 
grounds iirpued above in rc3l:ltion to a number of other sections. I n  
most instnnces. riol:~tion of these provisions would amount to at- 
tempted forgery. I f  :~ t t en~p t s  are to he craded at the same level as 
tho cwnplctecl offense (as, in the m:tin, they should be), there would 
seem no pnrpose in ;I separate statement of this mrt. There is the 
same redllndancg liere, in other worcls, that has been of concern in 
other contexts. Jfo~.eover, i f  the conchict corerecl by these sections 
for some reason has not proceeded f a r  enough towards the objective 
of forgery to  constitllte nn nttempt, then questions co~lld be raised 
either about the sour~dness of the general ntteml>t provisions (if Ihe 
conduct ~hould be criminal) or  about rrliether the conduct should be 
made criminal. 

12. Isam 'IT'ithozit ilutho?*ityll: Deceptive TTr&hg.-Section 1753 
contains two new but relatecl ideas regarding other types of docu- 
ments that sl~ould ~)erllaps come ilnder tlie forgery nmbrella. The 
first idea is tll:tt i t  mipllt makc senst> to treat documents issued without 
authority :IS essentially silnilar for  purposes of the crin~inal I a r  to 
uttering forged docunients. The swond is that there are types of 
writings other t llan forged or  counlerfei ted writings which ~hou ld  
perhaps be similarly treated as criminal utterings. Each is considered 
belor. 

(a) W;fhout azcfltority.-First, Ilowevcr, i t  is necessary to mske 
some nrelin~inary comments i~bout the basic offense of forgery. The 
term "n-ithout nllthority" is defiled in proposed section 1754(c). The 
,nain vurpose of the clefinition is to assure that " an t l~o r i t~"  in the 
definitions of "falsely makes.:' "falsely conlpletes" and "falsely alters" 
is constnled to refer to app:lrent :lrlthority as well as  real authority. 
Suppose, for  esalnple, that n11 n ~ e n t  is nuthorizecl to execute 
notes on behalf of his ~xinripal .  hnt that a particular note i s  knon-- 
in& esecuted in brencli of nnthority. I t  ronld be argled thnt the 
l~ote  is "zl~~tl~entir" h e c ~ ~ ~ s e  m:de by one generally a:lthorized to  make 
notes on behalf of the principsl. To be more specific, ~t c o d d  be argued 



that tile note was not "falsrlp made" 1)ecause it was n1:lde by onc 
gener:~lly authorized t o  m : ~ k t ~  st1c.11 dncun~ents. 

IVliile this :~rgument ni:iy h:1w ;ts p l i ~ ~ e  in otlier contests (snch as 
the :lllocation of loss het~vren principal nncl innocent rictinl). the 
argnlnent should Ite rejected :IS :In :~rcurate ~ne:\sare of the criminill- 
itv of the actor's conduct. I<IIOI\-ingly ncting in escess of autlioritg 
giren is tlie f111~ti01li1l equiv:llclit of ilcting \vithol~t authority in :I 
contest \vliere no such geric~.:~l nuthoibi~y mists. 'l'lie ngent \dm es- 
ecutes :I 11ote in knowing viol:ll ion of 111.: pri1lc4pi1l's instrnctions for 
tlie p r p o s e  of cleceiving or  i~iil irinp :lnotlirr. ; I I  other vortls. is IIO 

less c~*iniinal t h m ~  the strilnger who k~lowingly c.secntes snch II notc 
for  the same pul-pose. I n  l'ilct. :I ( m e  rould I)@ ~i iade that  the q p n t  is 
nmre dwerving of crimin:ll s:~nrtion IEC~IIISP of tlie I)i-e:lch of trust 
involved in such conduct. 

(I)) fsxtw wifhotrf ~t~fhorify.- . Is noted :iImvc, section li%i intro- 
duces the thouzht t h t  the i~c t  of issuing ill1 instrnnient rrithout :IU- 
thoritp s l i o ~ ~ l d  be roverctl :11o11g with ~ i t te r ing  forged o r  counterfeit 
c l o c ~ ~ ~ i ~ ~ n t s .  The basis for  tlir ~ + c ~ c ~ o ~ u ~ ~ ~ e n c l a t i o ~ ~  is :I logical estensioli 
of thc q y n c y  sitnnt ;on discwsswl im~ncdi:ltely :~l~o\-e. 

-1s tlirre pointed out, : I I ~  :\gent n-110 tlrn~vs :I rliock or  other inst ru- 
~ w n t  in I m a c l ~  of his i n s t n ~ d  ions ( a swn ing  that 11c knon-inzly tlors 
so. and that he  intends lo tlcwive or injure :~notlier) is guilt- of n 
for-rv w h ~ t l ~ e r  o r  not 111' is ~ t ~ ~ ~ c r : l l l v  i~~~ t l i o r i z rd  to issue cliecks on 
behalf of his principal. ' I ' l ~ c h  fact th:tt he is an agent and that  he 1~1s  
s11c11 general authority. i l l  othel. wnrtls. does not inmlnte him front 
1i:lbilit if he decides on :I given occ~s;on to write :I fen- checks for 
l ~ i ~ n s r l  f. 8irnil:irly. ouc wlto I;llowir~gly uses such :I f:llscly made ill- 
s t ~ w n ~ c ~ i t  can :~nnronrinlclv I)(> ~nnctionecl ns one n-lto has uttered n 

1 1  1 

fo rm1  writing. 
The lnn,rrnnge "knowingly ;ss t~rs  a writing witliont authority" is 

based on the same i>rincil)lt~. It takes the same citse :I ster) fiirther. . In  
agent who prwess& :I wlitlly t l r :~wi  instrument. with iktnict ions :IS 

to  \\-lien it is to  be used, is renlly no different from the ntterer if 11e 
iwws the in~triiment in I11-cnr11 of that i ~ ~ ~ t l ~ o r i t v .  'I'lie fact thnt tlw 
instru~nent happens to  be genuine. in o t l i e ~  wortls, is not a 111nteri:ll 
basis for distil1zuisl1ing llis cailstS: in 11otli inst:~~ic.~s. tlw itctor fr:lut111- 
lently I :lkes advantage of 11;s I 11~incipn1 : in Imtli instances. the victinl 
call prol):11~1y make gmtl on t lir check (l)er:~use of the ~1)pnrent :ln- 
thorily of the agent. o r  ~ ) e~ ' l i :~ps  the necrligencr of the p r inc ip l )  : i l ~  

both instances. the rssencc of the offense is the 1)1rach of authority ant1 
the misuse of documents t h l t  pnrported to I)e somethinq they ~ v c w  
not.14 ... . 

One could argue thnt thr ofl'rnse in s11c1i :I case is not really akin 
to fory*rv since the :~ntllctrtic.il\. of the docun~twt is not affcctccl: pro- 
plc \vllo rely on such ~ O C I I I I I I W ~ S  will not p t  1111i.t: i t  is the prillril):~l 
who has 11ee11 Iiar~iic~l.  i111c1 tllr otfe11se of f o r g e ~ y  is not really con- 
cernetl wit 11 protecting prinril):~ls from 1)rench of : i t~ t l~o~. i t~- .  The :1rg11- 
nlent, ho\~-e\-er, proves too ml~ch, for it :IIW cbi1sts doubt npon thc 
propriety of ;ncludinp the :1roltt \1*lio t.seclltei :In instrument in I)re:~cli 
of authority 11-ithiii the oli'twsr of forgery. . \ ~ t l .  :IF noted above, it is 

"For :III :inalngon': off~11w i l l  11r~w11t Title IS. x t ~  19 I-.S.C. 9 :t7t ( ~ S - I I : I I I W  
of F~vlcr:tI reserve notes i n  1~rc~:rc~ll of ;111t11nrit\-). Src frlro, 18 IV.S.C. SS .X0, 100;. 



not clear why the fact of am agency rel'ationship should insulate from 
criminal liabilitv one who would clearlv be a forger if that relation- - 
ship did not ex&. 

The i>oint of the si~hmission goes bey0lld this, hoKeW3. I t  is 
that sllc]l con({nct is essenti:~lly of the same level of culp:lbility as the 
orclinary and thaL for gmcling purposes it makes sense to  
tllillk of these various types of concluct :is of the silme order. I f  this 
lnl1ch is ac*ctepted, i t  then beromes n matter of nrrangeinent mther than 
substance ~ l l e t l i e r  n separate offense is drafted to cover this h d  of 
concluct, or ~ l i e t h e r  it is drafted into the inah1 forgery offense. The 
inll)etus towards c.ollsolidation of related oil'enses nliuht t ip the scales 
in I e m r  of inclu~+)s of the b'cleceptire writings.' ofFense in the gen- 
el.al forgely provision, ratlle~. than putting such conduct into n s p a -  
rate offense. Rnt, since the roncept of deceptive writing is somewhat 
different fro111 \\-li:~t is ordinarily thought of as forgery. it seems best 
to dcfinc this oflense in a sepiirate provision. The additionnl question of 
wllether i t  is necessary to speak specific:~ll y to such conduct in addition 
to the general coverage of t l ~ c  theft provisions is discussecl below under 
the heiding 'b (d )  0~?-7ap 71dk thft." 

(c) Dec~ytiz.e zcov'tin,g.-The new concept of a '.dece ) t h e  writing" 
refers to two types of doca~nents: a writing which hasbeen procured 
by cleception, o r  n writing which has been issued withont anthoritj- 
(kection I f iS (m)  ). 'The mi~in ide;i is that use of clocuments of this 
character for f w ~ ~ c l d e n t  purposes is essentially incIistin~lis11:tble from 
the use of forged 01. counterfeitecl documents for franclulent purposes. 
The same can be said for possession. 

The appropriate lneasiire of culpability for  the utterer is the fact 
that he has giren currency for frnudulent o1)jectives to a clocument 
which is fnlse in some material sense. Either it has been falsely made, 
or altered in some respect. or completed in a nxuiner other than con- 
temp1:~ted 1 ,~ .  its 1~11ier. The subn~ission is that it makes little logical 
sense to  limit criminal liability to frnucluleut uses of these types of 
clocunients when precisely the s:me ill jury, m~cl precisely the same level 
of cwll~ability. is involved in fri~udulent uses of the documents cle- 
scribed ahtore as "clweptivo". Use of a docnment issued without 
authority, in other worcls. would appear to be only technic:~llg cliffer- 
ent from w e  of a document wl~icll is h l o ~ n  to have been falsely com- 
pleted. TIN. tlifierence m;iy turn on q-I-hether issuance of the iillstru- 
merit was "nathorized" by the maker. Surely this clitfere~~ce n1nl;es no 
ditference when i t  somes to assessing the accouultability of the actor 
viho uses the document to perpetrate a fraud on another. I f  the pur- 
pose of the forgery provisions is to collect in one place offenses of 
co111pal.able culpability so that they  ill be nsured  of comparable 
treatment by the law, it strong case for inclusion of this oflense car1 be 
n ~ t l e .  For  present Title 18 offenses whicll ;~tldress oflenses of tllis sort 
separately from comp:~riible fo rgey  prorisio~is, see 18 1T.S.C. $R 384. 
1001,1015(c), 1016,101S. lOl!), 1021.1fi22.1541. 

(d) O z v d a p  wifh fheft.-The 111:~in question put. by including the 
issuance of I\-ritinp \~ i thout  authority and the use of dece13tir~e 
writings along with other 111 terinp and possession offenses is whether 
an undesirable overlap nit11 :tlre:tdy drnfted theft offenses is created. 
\Ithougl~ the present T-niter1 State Code contai~ls :I nunlber of sepa- 

rate offenses ~ ~ h i c l l  actdress conduct of this type distinctly froln cither 





I~een used as slu~gs. MOIV snfeguaids for  tlie 1egitinl:lte interests of 
tlle ~n:~nr~fnctui*e~* ~vould seem to be w:~rr:ulted. but the job of clraft- 
ing t l le~n into crimin:11 legislation i~rcompaniecl by the liecessaq :\d- 
ministrat ive nl;~cl~inery to see to their fair  operatio~l would see?l 
~u~calletl  for. Rather, tlie Imt  alternntive ~vould seem to be to omlt 
the su11sec.t ion ant1 lci~ve tlie matter to development ns :L regulatory 
matter i f' i t  is serious r~longli to \v: t l~i~nt  sucli specii~l I rcatment. 

'I'he gr.;~tling of the pro1)osecl provision c1cl)arts from present law. 
Sectioli U)1 of Title 18 provides t h t  the offense is a ~nisclemea?or, no 
matter the amount involved. In order to ilchie~~e consistency \vlth the 
griiclinp of theft offenses. :L $50 limit is stated in the p~.oposal before 
ml ofTellsc? hecomes :I <'l:tss -1 misdrnle:~nol*. Surely using a slug to 
zet n sof~  drink falls illto the classilic:~tion of a petty ofl'ense, and is 
con~ l~a r :~ l~ Ie  to a petty tlicf't. It may also be that the tlevice adopted 
in the t l~cf t  materii~ls of making the tlefrnclant prove that the mlue 
\fils below $50 in order to  educe the offense shonlcl also be inclucied 
here. I t  \\.:IS not. I~o\vever-, on the gro1111tl that slug offenses are more 
frequently going to i~lvolve petty amounts and that the clefinition of 
"rulne" will make the tletemiination fiiirly straightforward in most 
cases. ?'his 1i1a.1- newrtl~elt~ss be :ui inconsistency t l ~ i  slloulcl be re- 
moved i 1' t l ~  is offense is w1)ttlntely re1 ainetl. 

14. IIrrnJ.l.uptcy F~~rr~~~?.-Prol>osecl section 1756 is designed to re- 
txin t l~a l  ~ : U T  of 18 1-.S.C. g 152 that is not already covered bp parts 
of the proposed Criminal Code already drafted. I t s  sufficiency for  
this 1mrpose is essentially n technici~l question on IT-hicli the advice 
of those cIl:~rged wit11 enforcing this Inw should be sougllt. The defi- 
nitions :IW taken from prcxwit 18 1T.S.C. 5 151. 

Only o l~e  clinngc! 1 ~ s  Imn conscinrlsly m:lcle. Present law requires 
that the tlefeudnnt act "knowingly :ind frauclulently" on some occn- 
Gonr. i111d on others th i t  11e must intend "to defeat the bnrhwptcy 
law." Tlir word "frn~~tlulently': is not used here because of its im- 
precision. The ..intent to defeat" l:~ngunge is not inclutled because it, 
does not scwn neressnry or  :~ppropri:~to to require that the actor h o w  
what the I)nnkrllptc.y I:~\vs :Ire :mtl :~flirnl:~tirely inteml lo unclercnt 
 then^. Tt  is enougl~ i f  the defend:unt knowingly engages in the cle- 
scribed co~lduct wit11 a11 intcnt to deceive the court or  its officers. or  
with an intent to injure creditors of the bnnkcul~t. This clewription 
of the required mens re1 is thoupl~t to I)t. more appropriate than the 
present I n  w. 

15. Riqginq a  port h1y Pow tent .-I'roposccl section 1757 is in- 
cluded bec.:tr~se of the rsislinp provision on the subject in 18 U.S.C. 
d 29.2. The proposed section. based on scctiori "4.9 of the Model 
Penal Code (P.O.1). 19fiP) is son1cw-11:it more elnbortite than the 
present st:~tate. although it is do~ubtfi~l if the corer?ge is substantial1~- 
irffected. 'l'l~e proposal is. in any event it is wbm~t ted ,  clearer thnn 
the existing law. arid n-arrnntecl for that reason. 

One possilde substa~~ti \ .c~ caspi~nsion of existing Inw might be consid- 
ererl-s~~ecific:~ll~-p~ii~isI~i~i,rr tliose wllo k~~owinglly take l)a~.t in a rigged 
el-ent. E s i s t i w  18 1T.S.C'. 914 ~\-o111d not tlnpe:~r to p n i s h  mere par- 
ticipation. Seither do the Sew Tork  or  Michigan proposnls, vhich 
are s1111stantiall~- niow el:~l)ornte tllnn the pmpos:il :~dvi~nced here. 
Se~ertheless. it vould wem that those who participate in such nn 
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collection of the debt represented by the security interest") is thouglit 
to he preferable si~ice it focusibs the offciise more towards theft-11ke 
ronduct t h m  towards ronduct which has the appearance of steps taken 
io ~mstpone the payment of x debt. 

Note should :ilso be taken of tlie grading decision taken by the 
proposal. The offense is graded as :I inisdemeanor in light of the dis- 
cussion of the problem in relation to the theft materials. I f  the of- 
fense is  thought appropriately graded as n felony, then the vay  to 
handle it, i t  would appear, would be to redefine the notion of "prop- 
erty': in those materials. The conclusion t l ~ t  snpports tlle present 
tretltment is based on the jud,pent that interference with security 
interests is essenti~lly different f roin theft-that r~sist ing the collec- 
tion of debt is not to be classed as of tlie same order as appropriation 
of the property interests of another. Wietlier i t  should be criminal at 
all is of course a further question that should be raised. 

18. Jfi.~app7icntion of P~*ope~ty.-The offrnse proposed in section 
1737 involves one who cleals with elitrusted property in an umanthor- 
izecl miinner that exposes the property to a risk of loss. This offense 
is the second step in the three-tiered approach sugp~sted by the* theft. 
materials for the problems posed by the misl~andling of fi~ncls by 
public employees. 

The first step ii~volves the offense of theft, and in pnrticular the 
definition of 'Ldeprive," which provides that an employee "deprives" 
the government of property if he disposes of it in a manner such as 
to niake its restoration, in fact, unlikely (section 174l(b)). This mas 
supplemented b;g the pro~ision that a failure to :~cconnt upon denland 
amounts to a prlrna fwie case of theft (section 1739(0) (a) ) .  

The sec.oncl step-taken by proposed section 173;-is to  treat as a 
misdemeanor alw disposition of entrusted property that is not author- 
ized and that at tho same time exposes the p r o p r t g  to a risk of loss or 
det r i rnei~t .~~ The idea is thus that a theft is mncle out if the actor uses 
or disposes of entrusted n ropr ty  in a manner that inrolrcs n loss of 
his control orer i ts  use. The lnisdemeanor of misapplication is made 
out if his use or clisposition of the property does not inrolre a loss 
of control. bnt on the other 1i:~nd does involve exposure of the property 
to a risk of 10s. 

The third step, is to rely on rarions regulatory offenses in-iolrinp 
l ~ r ~ : ~ r l i  of c111tv with reyard to entmste~l funds (~.q.. 18 1T.S.C. 85 1911. 
1913,1915,1016). Thus. for example, depositing money in an author- 
ized ilepositfiry could subject the employee to serious sanctions of a 
civil nature, but woi~ld not hecome truly criniinal nnless the offenses 
of misapplication 01. theft could he made out. I t  is belie-ied that this 
three-tiered at~proach, desrribecl more fully in the commentary to tlle 
theft nroposal, more accnratclg poses the significant isues on which 
the decree of criminal liabili* should turn, wllile at tlie same time 
retaining the salutary deterrent effect of the  resent law. 

I t  shoulcl be noted finally that the discnsion above relates 
primarily to the use of go~mnment funds, no reason is seen vliy the 
principle should not apply equally to any other forms of entrusted 

" C m t n a w  Moon PEXAL Conc 5 224.13 (P.0.D. 1962). which r~qilires a .,sub- 
stantial" risk of loss or detriment. 



property. The term '.proper$y'' is thus u ~ ~ l  in tlie definition of the 
offense rather than "funds." 

Reproc2uced ljclo\v is ;I list of thosr ~ c t i o n s  wl~irll in whole or  in 
])art are coT-rred by the p r ~ r i s i o w  colit;~il~ed in this wlbulission. The 
rrprrsentation is t h r  the swtions corerecl are either completely re- 
plnced by onc or  more of the pl~posala or :Ire in p : ~ r t  replaced by 
t!iesc p J ~ o p o ~ " I  ::lilcl i11 p r t  by 0tl1er drafts which hare a l~vndy heell 
pl;lcctl before the ('ol1~mission. T I I  other \~.orck. the stnrutes cited h l o ~ \ .  
11:1\7e hee11 covered in s~~bs l :~ l l t i :~ l  effecr either Ly this draft or by 
some otller draft (nsunllg theft or false statelnents) \vl~iclr has he11 
pre~iollsly discnssetl. iippe~iclis R tliswsses statutes w-hich are related 
to tlrese materials but for one re:lsol~ olV another have not been rrtninecl, 
either in this clrnft or  solne other. 
18 I*.S.C. h 1.il. r)efinitionS. 
Is V.S.('. Ii.72. Concenl~r~enl of asscts: false onths nntl rlainls: bribery. 
1s r.S.('. 211'1. Offer of 1oa11 or graruity to bank examiner. 
18 IT.S.C. % '113. -4creptancr of 1oi111 or grutuitr by bank esn~~l inr r .  
IS 17.S.('. S 914. Offer fo r  procuremcnt of l!'etlernl Reserl-e hank loan orlcl dis- 

count of co~n~rrerc~inl paper. 
l h  1-.S.('. S 21s. lteceipt of commission.; or gift.: for procuring lo:ins. 
18 V.S.C. 6 216. Receipt or charge ol' coumis.ions or gifts R r  fiirrn loan, laud 

bank, or small buei~lers transnctions. 
18 Z*.S.C. 8 "24. R r i k r p  in sporting conte\ts. 
1S 1-.S.C. 6 334. Issuance of Federal Hesen-e or nntionnl hanknotes. 
1s Z'.S.('. 8 533. Circulntion of ohligntions of espired corporations. 
1S V.S.C. -151. Obligations or wcwitie.; of United States. 
18 C.S.C. 9472. Cttering countrrfcit ohligntions or securities. 
18 T.S.C'. 6 -15.7. Dealing ill connterfcil obligations o r  een~ritics. 
18 T.S.C. W 454. Flntes or srones for vount~rfeiting ohligntions or secnrities. 
18 1-.S.C. 9 476. Tnkiug irnpre.;sions of tool.; IL~CYI for obligntion~ or securities. 
18 1-.S.C. s -177. Possecsiug ur selling in~pressions of tool.; used for  obligations 

or securities. 
18 1Z.S.C. 8 -178. Foreign ohligations or ,securities. 
18 V.S.C. 8 459. I'ttering r o u n t r r f ~ i t  foreign ohligiltions or securities. 
18 L-.S.C. *\ 4SO. Pos~essing coanterfrit foreigr! obligations or securities 
18 V.S.C. S 4S1. Plates or stones for  counterfeiting foreign obligatioi~s or 

securities: 
1s L-.S.C. 8452. Foreign bank notcs: 
18 C.S.C. 8 -1KX 1;tteriug counterfeit foreign bank notes. 
18 V.S.C. h -18-1. Connecting parts of different notes. 
1S U.S.C. 3 485. Coins o r  bars. 
1s 1i.S.C. 1-186. Uttering coius of gold. ,silver or other It~etal. 
19 1'3.C. S 4 R i .  JIaking or ~~osscssing counterfeit tlie.; for coins. 
18 r-S.('. 6 -188. ;\Inking or possessing counterfeit die. for Coreign coins. 
18 T.S.('. 8 M9. Making or possessing likeness of coins. 
18 1T.S.c'. 5 490. JIinor coinu. 
18 T.S.('. 1 -101. Tokens or pnper used as  nloney. 
18 Z-.KC. s -193. Bonds and o l ) l i ~ t ~ t i o ~ ~ s  of certain lratlirlg agrr~cirs. 
18 r.S.( '. Z 4'34. ('ontractors' honds. hirls, and pr~blic rerc~rds. 
18 I-.S.('. 8 -195. C'o~~tr:wts, tleecls, ar~rl powers of attorney. 
IS T.S.('. S 496. Cnstorns matters. 
18 T.S.('. 8 497. Letters patent. 
18 T.S.('. $ 4%. JIilitary or naval discharge certificates. 
18 1-.S.('. 9 499. Ililitarg, n a r d ,  or nRicial passes. 
18 C.S.C. P 500. J I o n e ~  orders. 
16 C.S.C. 8 301. Postage stamps nmd postnl cnrtls. 



18 U.S.C. 5 .WL 
18 Iy.S.C. # 503. 
18 U.S.C. # 50-4. 

1s [..S.C. 8 *as. 
18 U.S.C. $506. 
18 U.S.C. # 507. 
18 1J.S.C. $ MIS. 
1s r:.s.c. g: m. 

, Possession of false papers to defraud United States. 
, Bank entries, reports and transactions. 

18 1-.S.C. 1006. Federal credit institution entries, reports and transactions. 
18 1-S.C. 1 1008. Federal Savings nnd Loan Insurance Corporation trrlnsactions 
18 U.S.C. g 1010. Depnrtnient of Housing and Urban Development nnd Federal 

Housing Adininistration transactions. 
18 l7.S.C. 5 1015(c). Xaturmnt ion .  citizenshin or nlien rezistrv. 

Postage and revenue stamps of foreign governments. 
Postmirking sL%nlys. 
Printing and  filming of United Stutes and foreign obligutions 

rind securities. 
Seals of courts: signatures of judges or court officers. 
Seuls of departments o r  agencies. 
Ship's papers. 
Trnnsportnhion requests of government. 
Possessing and making plates o r  stones for goverment  tmus- 

portation requests. 
Theft, embezzlement, or mis.?pplication by bank ottirrr or ern- 

  lo see 
Leuding, credit and insurance institutions. 
Property mortgagal or pledged to f irm cre&it agencies 
Cnrr irfs  fun& derived from commerce : State prosecutions. 
Official badges, identitication cards. other insignia. 
Statements or entries generally. 

18 rv.s.c. g: 1018. 
18 t1.S.C. 5 1019. 
18 U.S.C. $ 1021. 
18 U.S.C. g 1022. 

18 1l.S.C. # 1163. 
18 U.S.C. 9 1-1". 
IS 11.S.c'. g 1506. 
18 U.S.C. g 1 S l .  
18 (1.S.c:. 1 IM'L. 
18 U.S.C. $j 1543. 
18 U.S.C. 1 15.46. 
18 U.S.C. B 1901. 
18 U.S.C. $j 1954. 

18 U.S.C. 1 !EX. 

- - 
hclm~wledgment of aplmmnnce or oath. 
Government seals wrongfully used and instru~uents wrong- 

fully sealed. 
Officinl certificates or writings. 
Certificates by consular officers. 
Title records. 
Delivery of certificate, voucher, receipt for military or nnvnl 

propertx. 
Insutficient delivery of money or property for n~llitnry or nnvnl 

service. 
En~bczzlament nnd theft from 1ndin11 tribal or~anizntiolis. 
Reproduction of ~iuturolization or citi.zetiship pnpel's. 
Theft or alterntion of record or  process ; false bnil. 
Issunnce without authority. 
False stntcnient in application nnd use of passport. 
Forgery or false use of passport. 
Fmud and inisuse of visas, permits, and other entry docunients. 
Collecting or disbursing officer trading in public property. 
Offer, acceptance, o r  solicitation to  intluence operations of 

employee benefit plan. 
Tmrlsportation of stolen goods, securities. moneys, fraudulent 

Stnte t a s  stamps, or nrticles used in counterfeiting. 
Sale or receipt of stolen goods, securities, moneys, or frnudu- 

lent State t a s  stamps. 

SUGGESTED DISPOSITIO3- OF RELATED SECTIOSB 

This i~ppendix is devoted to a nunlber of sections of the present Code 
which  re related in one way or mother to the st:ltutot;y 1:11lgt1ap 
that l lns  been proposed, but n-5ch are not included within the scope 
of the provisions as drafted. The purpose of the discussion here is to 
espl:lin why this is so, and to make recommend:ltions as to  w11:lt should 
be (lone with the respective sections. 
18 U.S.C. 1 151. Adverse interest and conduct of referees and other of icera 

This is excluded from coreraLp because it is thought appropriate 
to move it to Title 11 : ~ s a  regulatory offense. 



'18 U.S.C. $ 155. Fee agreements in bankruptcy proceedings. 
This sectioll likewise is not i~lclnded 011 the ground tliirt it is np- 

propriato for  rmnoral to Title 11 i~s  n regd:itory offense. 
I8 U.S.C. 3.71-333. 336,337. Coins and Currency. 

There :ire some i~sperts of tlrese offenses which involw f~xudulent 
:ictivity. For es:~niple, section 332 includes tlie embezzlement of met- 
als. :ill offense rovered i l l  the tlirft sectiolis. 1311t to the estent t h t  
these swtions tle;~l wit11 tllr 11111tilatioi1 or defnrinp of money. ftr. ,  
t h i r  cw~ltent is not covered in either the theft or  tile fraiitl mnterl:~ls, 
nor is it deenietl :ippropriate for it t o  Im. I f  these offerrses :IIV 10 
be rettlinecl, in o t l~n .  \vot.tls, (lie I)rinciple wlrich c-nlls for  tlteir rett2~i- 
tion does not seen1 to inyolw : I I I ~  theft or f r i ~ ~ ~ t l u l c ~ i t  :I(-tivity. It' 
they are to be retained. perhaps the provisions on the destrrlction of 
pot-erl~lnent property 1vo111d IW the nplwopriate place. for  their in- 
clusiol~. In  this respect, see ulso 18 U.,C;.('. $ 907 (~n i l t l l i~ t i~ tg  sei11 of 
ITnited States. 
18 U.S.C. § 473. Imitating obligations or securities; adrertisements. 

This section is omititvl on thp  gmund t l ~ t  it too is appt.olxi:~te for 
inclusiot~ in nno~lrer title 11s n ~vgr~lntory ofl'ense. I t  is now so grntlc(l. 
I8 V.S.C. $492. Forfeiture of counterfeit paraphernalia. 

This section spealis to the enforr-ement o f  the 11n1icrinii11:11 snnction 
of fol-l'eihlre of rertilil~ types 01' ~~ropcr ty .  r'1~~11111ilbly tlie sul~jwt 
should be dealt wit11 in i~notliel. title. The otfetise of failure to sur- 
rcndel. snch property upon mi o l~ le r  to c!o r O  can be treated as n I-egI1- 
Intory otfense \vi tliout i111y loss. It is crlntinal under tlie pr-oposal to 
utter or posyess S I I C ~ I  ills1 r n n i e ~ ~ ~ s .  ill111 :it1 :rtlditio11:11 offense for h i l -  
ure to s l l t ~ e l l d ~ ~ ~  tlleln \vo~ild swln lInnecv?ss?ry, rscepl perhaps ;IS :I 

~~egulatorj- offcnse rrliich can ~*cc.eire n~isdeme:uior treatment under 
some c.ircun~tn~lccs. 
18 U.S.C. 5 1001. Certification of checks. 

To the extent that this offense invokes :I felony siinction for :I mere 
violation of rilles. the ~wniilty $1-oulcl seenl disproportionate. I t  is 
therefore reconrtnencleil tllilt the h:~l~ctio~l I)e retlitcwl to the Icvel of : I I ~  
infr:wtion and t h t  t l i ~  olt'ense 11,. ~-ernoretl from Title 18. '1'0 tlle este~lt 
that :I fmudnknt brencli of nlltl~ority is in\-ol~etl, on the other h:~ntl. 
the ott'ense is (wered  in the proposi~l. eitlter its :I forgery (tilnkittg 
witho~rt authority) o r  :IS :I I-rin~iturl utterawe (issuing ~ i t l ~ o r ~ t  aut1io1.- 
ity). (See proposed section 17.51.) 
18CTS.C.Sl024. Purchase or receipt of military. naval, or reteran's facilities 

property. 
This otl'enw is omittcvl 011 thc I lteory tlr:rt i t  coulcl more j)l-ope~,ly 1)c 

hil~dletl. along wit11 :I host of otlrcr off'enses. untler itnotller :ll>proiic.ll. 
The sriggestiolr is that :I section Iw drnfrrtl to be incll~iled ill the g ~ n -  
ern1 :~itlilig :\at1 abetting c*llnptc~~- t l r i ~ l i n ~  wit11 civilian cot11~1icit.y ill 
111iIiti11*y ofie~~sw. It sl~oirltl he i l l 1  ofl'ensc~, to I>(> t tied it1 tlic ci\~11i:111 
courts :IS it I\-onltl colrstil iition:~l!y Irnve to he, for  ilny civi1i:in to :lit1 
and abet the commissiort of :I nt11itnl.y (.rime. If t l l e l ~  \vere such an 
olfenst., :I crilne like tlie one untlrr discussion ~ o u l d  not Iinve to be ill- 
clndetl :IS n st'1)i11.:1te .sul)stiintivt~ otl'cwse. 'l'lrc cri~llinalit .~ of the civil- 
ian co~itlnct \vo~lld then t1lt.n on t 11e extent to whir11 milltil~:\. I:I\V p1111- 
idled the conduct inrolvrcl. This wo111rl seem to 1)e the propel. princil,le 
on wliicll to resolve sucli liability. 



18 U.S.C. § 1025. False pretenses on high seas and other waters. 
This st:ltnte deals with a multitude of sins as they occur upon any 

waters or vessel within the special m:lritime and territorial jurisdiction 
of the United Stares. Many of them are n l r e d y  covered, either under 
the forgery and fraud proposal under discussion or  uncler the pre- 
1-iously submitted theft draft. There are two types of offenses r l i c h  
arc? ilicltdecl in 18 1T.S.V. 6 1025 ruld which are also so~netimes found 
in State Codes. Since they appear to be Federal crimes now only in 
this narron- area, the issue for resolution is whether they should be 
preserved simply for  this narrow purpose, whether the Fecleral interest 
is such tliur jurisclict ion over these kinds of oflenses should be extended, 
or \vlietlic~. they should simply be omitted. The recommendat,ion is 
that the latter course 1x chosen, and hence the offenses are not included 
m-ithin the proposed draft. 

The  first area is procwrinp 11 wriling by deception, espressecl in 18 
TT.S.C. 5 1045 by the following language: " ~ ~ h o e v e r  . . . by any fraud, 
or false pretense. . . . procures . . . the signature of any person, as 
rider, endorser, or guafiu~tor, to or  upon m y  bond, bill, receipt, 
prolnissory note, draft,  or check, or any other e6dence of inclebted- 
ness. . . ." The JIodel Penal ('ode c o n t : ~ b  a provision on this subject 
which. at  least for purposes of discussion, might serve to focus the 
issue of wl~ether such ;L provision should be continued. Section 224.14 
(P.O.D. 1968) provides: 

A p ~ s o n  commits a i~iisclemeanor if by deception he causes 
:unother t o  execute any instrme~it .  affecting or likely to affect 
the pecuniary inrerest of any person. 

2inotl~er potential use for  a prorision snch as this. beyond procuring 
instruments which hare pecuniary sipificnnc*e, might be in the area 
of procuring govern~nent tlocun~euts by deception. 

This latter area, however, would seem sufficiently covered by the 
already clrxfted materials on false statements. I n  addition, the offense 
of obtaining property by false pretenses as  included ill the theft draft 
15-oulcl certainly have relwmwe to conduct ~ l i i c h  results in  the 
deceptive acquisition of negotiable paper. I t  is therefore not seen as 
necessary to incli~cle a provision based on section 224.14 of the Model 
P e n d  Code in this draft. The mclerlying conduct is basically covered 
nncl  the existing Federal jurisdiction is narrowly drawn. 

The second area is the utteri~nre of worthless instruments. It is 
co\-e~.ed in I8 TT.S.C. $ 1025 19- the following language: 'Yrnudulently 
sells, barters, o r  clisposes of any bond, bill, receipt. promissory note, 
draft, or check, or  other evidc~ice of indebtedness, for value. knowing 
the same to  be wortl~less. . . . " The following proposal is offered for  the 
purposes of discussion as a \wp  in \vhich :m ofi'ense of this character 
nligllt be posed if it Irere decided to inclucle i r  within the group of 
offenses under cliscnssinn : 

(1) Offenxe rlc@ed. A person is guilty of a C b s s  A mis- 
tlemennor if he utters :L (.heck or oilier ~wgotiable insirulnent 
kno\ving that i t  \\-ill not be honored or  paid. 

(2) ZJ~esm~pf io~ t .u .  For  the purposes of this sertion, as well 
as in any prosecution for  theft committecl by means of a 
worthless uistralnent, a person who utters such an instru- 



The Iwson for doi11)t nl)out w11v1 I~er  tllis s110~11d 1 ) ~  carried for\v:~rtl 
into Title 1s :IS ~ - e t l r :~ f~  cvl is t l ~ t  i f  is unc.lcilr why ~11c.11 c.ontlr~ct. if i t  
cmnot Iw ~ ~ a c l ~ e t l  under ordinary theft provisions, should 1~ crimi- 
n:11. I f  there 1.ei11l.v is I IO intent to pay for the gootls for  ~vhicll r l ~ e  
v l~wk i* 11tterw1, tI1e11 :I si1111)Ie 111vI't IMS o~*curre(l. I f  t l i ~ r e  is :in i l l -  

tent to pay. 1 ~ 1 t  :it the F I I I I I ~  time sonic rlo11l)t nhont : ~ l ~ i l i t y  to  p y .  then 
the situation i s  clot. to :I ~iu~nl)ilr  of credit ::lies trnns:~c.tions. It is of 
Iligldy cloul)tf~il ~)rol)ri't,v to ilijc1c.t t l ~ e  c-riminn1 I;I\\- into such con- 
tests for  contlwt of r l~ i s  c~l1:11.:1c+lcr sllo~~t o f  tlwft. Since it is tloubtful 
that s11c.11 legisl:~tion is I)roper. r~nrl since tlw pre.-.c.nt scope of k'ecle~.i~l 
jnrisc1ic.t ion is so n:~rro\v. it is ri~-o~nn~en(ICd t1n1 s~i(-ll :I 1)rorision not 
Iw inclutled in the f o r p r y  and fr;111d m:~teri:~ls. 
18 U.S.C.3 11%. Counterfeiting Indian Arts and Crafts Board trademark. 

This prorision, now g~.:~cled ns ;I ~n isde~nmnor  c:lrrying :I r n : ~ s i m u ~ ~ ~  
scntencv of 6 ~nonths. i~wlucles suvcrnl t y  IPS of conduct. including : ~ I I  
oRenar :~nnlogor~s to fnlsc* o r  dccvl)rir~ ;I( 'I wrtising. 'These elements of 
the of'tmee are not i ~ i c l ~ ~ t l r d  in t l 1 c 1  grallp of oflenses under tliscussion 
on the ground t h i t  f i~ l s r  :~drer t is ing is a matter that can IN I~andled 
as :I regulatory offense. 'I'lwre is still ;I forreerg otFense, i t  sl~oulrl be 
I-ememl)rred. wl1ic.l1 0 1 1  some st :~frs  of f:wt I I ~ K  included within this 
s ec t i o~~  c.ooltl 1x1 m:tdr o ~ ~ f  1111(1er the ~)rovisions as  tlraftetl. 
18 T.S.C.3 1139. Misrepresentation in sale of products. 

This ofense is s i ~ n i l : ~ ~ .  lo 1s V.S.C. 3 1158 clisc~~ssecl al)o\.e. and is 
not inrlutlecl within the pi'rsel~l ~)~.cymsals for tlw s :~me re:lsons. 
I S  G.S.C. § 1704. Keys or locks stolen or reproduced. 

, . 10  thr estenf that t l ~ i s  provisio~l ~ r l a t r s  to  the stealing of keys, it 
is now cv>reretl in the tlw l't d r : ~  1'1. 1%ut tlic p ro~is ion  also s p t ~ k s  to  tlw 
reproduction of keys. in ell'ect t o  r he ''folyrry" o r  'b~~nnntlwrized mnk- - .. 
Ing of keys t h t  will olben Post 0ttic.c. locks. 'Tlw false copying 01. 
making of pl~gsical ol+ws is not incl~l(lrrI witlli~l tlir c l c ~ f t  as no\v 
written. 

This section 112s been omitted. i ~ n d  it is ~ w o n ~ ~ n e n c l ~ d  t l ~ t  it sl~oul(l 
remaill so. on the grountl that t11t. c.011t1urt a t  wlli(4i it is ncl(1rc.-secl i.; 
  no st 1iltcl.v >ul,jrrt to crin~innl p ~ . n s w ~ ~ t i c > ~ ~  itn~-n-;~y (a3 :III :~tteniptecl 
theft) :tntl on the ndditio~l:~l p~.ountl t h t  it does not n~itiw sense to 
Iwre such a p~.ovision for  I'nst Ollice keys i111d not I I I ~ F  ot lier ditTer- 
ent types of keys, if not intleetl n1:lny other different types of phy.sic:~l 
objects. Fincr tlie p r e w ~ ~ t  inris(lic+ion is so n:~rro\\-. i ~ r  ot11e1. wortls, 
nncl sinrr t l w c  Itre otlitv theo&s nmil:~l)le to  re:lc.h cont111c.t of this 



cli:i~wter, it is not seen as necessary to retain n pro1iil)ition of tliis 
t y l )~ .  I t  is c~)rrect, of course, that an malogous argument can be ni:~tle 
for* the oniission of offenses such as making o r  using slugs (1xv.nuse 
tli:it is close to :in i ~ t t e ~ ~ ~ p t e ~ l  tlieft), mid incleecl pelhaps for ~nucli of 
tlw ott'e~isct of forgery (in contests other tlian c o ~ n t e r f ~ i t i ~ i g  money), 
on the s:inie theory : it is an attempt to steal property th:it is often the 
g r ~ \ ~ : ~ r n e ~ i  of the action. But the clifference is that Federal 1:1w no\\- 
c.ont:iins oomprel~ensire coverage of such prorisiona, :11it1 it is difficult 
to mike i1n :ifirmntire case that harm is done by their iriclusion. 13y 
1110 snliie token, this should ~ i o t  be n basis for  tlie unnecessary espnn- 
sion of the Federal I:IW by tlie endless enumeration as sep:~r:~te otl'enses 
of :icltlitional steps preparatorj  to theft. 
18 U.S.C. 5 1712. Falsification of postal returns to increase compensation. 

Tliis sect ion can appropriatel- be treated, it is si~bniittecl, as n regn- 
lutory oit'ease. I t  is not included in the present. proposals for this 
re:ison. 
IS U.S.C. O 1921 (Supp. IV. 1966). Receiving Federal employees' compensation 

after marriage. - 
This oil'cnse inrolws col id~~ct  very close to obtaining money by f:ilse 

pretenses, :uid if it is sought to be ~etainetl. sliould be :idcled to tlie 
theft coniples. 18 U.S.C. 6 1921 speaks to the case n-hew the tlefe~idant 
is [lie Irgi t i~ni~te recipient of einployee cornpens:~tion, I)ut f i~i ls  to 
:~tlvise tlrc government of a clinnge of status t h t  will nft'ect his con- 
tintrcvl rig1lt to  the paynlents. Tlie situ:ition is thus w r y  (.lose, tliougli 
tec.lr~iiciilly clistinguisliable from, s impl j  obtaining p o \ w m ~ ~ ~ e n t  h i e -  
lit s 1)y fnlstb pretenses. 

'I'lle pwse~rt clefinilion of "deception" in tlie tlicft ni:ttrriwls \vould 
se1~111 not to incluilc concluct of this type. It now provitles th:~! it is a 
tleception to fail t o  correct :L "false impression wliicll tlir :lctor pre- 
vior~sly crcwted 01- reinforced." On the facts to whicli present scction 
1921 upplirs, the inipression was not "false?' when creatctl. :~ntl  thus 
tho tlieft section woulcl seem not to create n cllrty to act :~flir~ii:it ively 
to undo the misconception caused by a later change in .shtus. T o  in- 
c.lutlo ;I ( w e  sucli :IS tliis. the definition of "cleception" sl~oultl 1w 
:iniencled to include a duty to correct :in inipression previoi~sly creiited 
or reinforced by the actor. \~hether  the impression was false when 
rn:de o r  Inter beconles false. Langwlge sucli as .'failing to correct 1111 

i~npression ~vhich the actor previously created or  reinforced : ~ n d  \vliicli 
the i~ctor  k~io\rs to Ii:ix-e become false due to slibsequent events" ~voultl 
seem to corer the cnse. 

'I'here is still tlie question, though. of whether it is t1esir:lble to : ~ d d  
s r ~ c l ~  :I geneml principle to the theft definitions. I'resent .sectio~i 1!)21 
is :I narrow prorision, n p p l y i n ~  only to  ti  p:irticalnr contest in which 
tliis generiil ty ,e of conduct ( 7 ~ 1  occur. Tlie principle \voultl  evertli lie- I less nppenr to >e sound. Because it is so closely related to conduct thiit 
h:is been deemed appropriate for inclusion in the general tlefinitio~i of 
b.dec~ptiori," it is ~~comni rnded  that the definition as l~reviol~sly drnftcd 
I* (*11:11iged to include s i i~ l l  a principle.* 

*Si~l~l~trngrnph ( i r )  \\-ils added to section li4l(n j i n  the Stuc1.v Drnft to cover 
this point. 



APPENDIX C 
JURISDICTIONAL BASES 

'I'liis ill)pt.~itli~ is an  :ttten~pt to recite the jurisdictional bases t h t  
sl~oultl be ~ ~ t i l l ) l i ~ l ~ e d  for  some of the olfelises set forth in t l ~ c  clritft 
if they :we deternlineci to have approximately the same scope :IS they 
presclitly 1i:ive in Title 18. r3ec:~use the precise form in tvllicli t l~ey  itre 
to be included within tlie C'ocle has not yet been resolved, no attempt 
lins been made to put these in appropriate statutory language. Each 
of tho proposed offenses is discussed in turn. 
G l i j l .  Forgery or counterfeiting. 

The present headings of Fecleral jurisdiction included in this area 
fall into three broad categories : (1) offenses which focus on the type 
of writin5 which is the subject of the forgery: (I) offenws wllich 
focus on t le status of the actor: niid (3)  offenses which focus on tlie 
victim of the conduct. -1 'urisclictional prorision \\.hidl set up these 
three categories, and imp 1 enlentecl them with the specifics listed be- 
low, should suffice for  this proposal. 

(1) The first category, therefore, sliould i~ ic l~ ide  offenses where 
the writing involwcl p i i rpor td  to hare been made by or  on behalf 
of, or to 1i:lve been issued w d e r  the nuthority o f :  

(a)  The United S'tntes. At least 14 different types of clocu- 
inents fitting within this category can presently be found in Title 
18: obligations o r  security of tlie rnitecl States (section 171) ; 
U.S. c o m  (sections 485, 490) : letters patent pr:tnted by the 
President (sertion 497) : customs clocuments (section 19G) : mil- 
i~ :try discllit~yes (setation 1%) : nxral permits (sect ion -!!)9) : I'osI 
Office documents-stamps (section %I) ,  money orders (section 
GOO), postmarking stamps (section 503) : conrt documents (sec- 
tions 505, 1506, 90( 1) ; government seals (sectioli 506) : sltipl)i~ig 
dm~uments (section 507) : transportation reql~ests (section 508) : 
naturalization or  citizenship documents (sections 1015, 1426) ; 
passports (sections 1541, 1.542, 1543. 1546) : documents relating 
to bankruptcy matters (section 159). 

(b) ..I nntinnnl r w d i t  ?r,rin/l (.we proposed ~ect ion YI?,(e) ) : n 1 1 ~  

writing issued by such an  organizntion (18 l3.S.C. $493). 
(c) -4 .foreign govemnlent, bnn7i or rorporntinn. if the offense 

occurs within the Vnited States. :\gain. several typw of writings 
are included: bonds. certificates. obli,oations or  securities (18 
U.S.C. $8 478. 482, 488) : coins (18 U.S.C. S 486). 

( d )  01. I ~ . / I P I . ~  tile wr i t i~ jq  i.u n .u~rvrit!/ or tnx ntnm p trltirh is 
transported in Atem'nte r m n i n m ~ .  (18 P.S.C. $8  181-1-'7815). 

(2) The .second category slio~ild inch& offenses \rhere the actor 
W;IS acting within the apparent scope of his official authority, and lic 
was an employee of: 

( a )  -4 ,ccrtionrrl r ~ w l i f  rcltio~,. See 14 1T.S.C. 8 s  281. 1005. 10011. 
1008. 

(1)) -4 corporation, r r ~ a t ~ d  hy  t h ~  Tiniten R t n t e ~ .  ?r.how charte~ 
has e a p i r d .  SFP 18 1T.S.C. 6 385. 

( 3 )  The third category should inclnde oflenses n-lwre the pelson 
sought to 1~ deceived or i n j~ i r~c l  11y the actor's conduct is : 

( a )  The Fnited Stnfrs.  *Tee 19 1T.S.C. $8 194, 495, 1001. 1002. 
(b)  .4 nofionn7 r w d i t  union. See 18 T-.!S.C. 8 1010. 

38-881 0-7-t. -18 



9 1752. Facilitation of counterfeiting. 
The esisting jurisd;ctional pegs dealing with this type of collduct 

all relate to  the kind of cloc~unent which call I x  made by the imple- 
nlents inl-011-ecl. They inclnde obligi~tions or  securities of the r n i t e d  
States (18 TY.S.C. 17-1). coins of the TTnitecl States, (18 V.S.C. 

487). notrs. bonds. obligations or other securities of :uty I o r c i p  go\-- 
ernment, h n k  o r  cor11or:itio11 (18 TT.S.C. MI), foreign coins (18 
L7.P.C. a 488), postnge stnmps (18 Ti.S,C. 3 501 ). post marking stamps 
(18 IT.8.C. $ 50:3), nnturn1iz;ltiolr 1)apers (18 T7.S.C. s 1-126). : u d  SC- 
c ~ ~ r i t i e s  or  tax st:uml)r: wllerr tlw in~plements h n w  been tralisported in 
inte~-state colnmercc (1s 1i.P.C. $s 23l&Bl5) .  ,is noted in the corn- 
1nent:lr.v t o  this provisioi~, the iurisdictionnl pegs Iinre in etfect been 
w i l t e n  into the main proposal as n limit on the kinds of documents 
to I\-hicli it \\-ill :ipply. It- wonld therefore seem uniuxessaq to  clmft 
:I se1):wate jurisclictional proris:on for  this proposal. except :IS regards 
securities o r  t n s  stnnll)s in intel.stnte colnmercc. 
3 1756. Bankruptcy fraud. 

18 TT.S.C. 8 1 2 i s  the source of this provision, vdiich shoulcl need 
no separate, jnrisclictionnl bnse. It o1x;onsly in terms applies t o  b d i -  
ruptcy transactions, \-\-hich :ire of course c.learly within tlw Fec1er:ll 
power. 
3 1738. Defrauding secured creditors. 

18 r.5.C. 8 658 involves conduct of this c1l:~rncter \\.here the ~ i c t i m  
of the franc1 i s  a nntionnl credit miion. I t  may also be appropriate to  
este11cl the coverage o l  this ~)mvision to ill1 tllosc areas to  wllicl~ gen- 
eral [heft jllriscliction i s  extcndecl. 
9 1537. Misapplication of entrusted property. 

Tlwre are nuinerons references t o  this kind of c.oncluct. generally in 
connect ion with theft offenst.s rel:lting to puhlic f11nds o r  other funds 
held under sollie f i r l u r i i~ r~  nl.rultgernent. For esi~mples. nee It; U.S.C. 
E> fi5(i-fiT,i (actor is c l i i p l o y ~  of n:~tionnl credit union). f i ( iO (actor is 
 employe^ of cornmoll c.;l1.ricl*), 116:; (property belongs to Indian 
tribal org;urization), 1001 (officer of Vnitecl Stntes linntlling p~tblic 
f ~ l t l ~ ) .  'I'llr jr~risdiction should presnln:tbly 1)e as  b r o : ~ l  ils theft. 
3 1557. Rigging a sporting contest. 

18 U.S.C. $ '3% provitlrs I 11e 1)rrse11t r~over:lp of this conduct. 'I'he 
iurisrlicrional hacc is interstate conimerce. Feclernl jurisdiction at-  
k h b s  to "s~11enle in COIIIIUP~CP" of tile character described. cle- 
liiled :IS . ':u~y scheme etfectl~:~rcrl in \vhole o r  in piirt throilgl~ the usr 
in intersti~tc or  f o r e i , ~ ~ )  columrrrc of : I I~J-  fiwilitv for. ~rm~sportnt ion 
or comnlunic.:1~ ion." 
$1758. Comniercial hrihery. 

T l ~ e r r  :i~.e n t  lenst t ~ o  preqent jurisclirtioni~l Imes  fo r  this tyl>e of 
conduct : wc 1S I'.S.('. s k  Yl2-2l16 (otfic-er or  c~mployp  of :I 1l;ltioniil 
credit union the s~rl)jrc,t of the hrilw) uncl l!);i-1 (listed of]ic.i& con- 
~ircteil \\-it11 c l ~ ~ l > l ( y c  Iw~efit pliil~s tile s~ibjcct of the 1,rilxh). 
§ 1735. Jlaking or u t t e r i n ~  slugs. 

1s I7.Y.('. # 491 ~ ~ e r n t  ly sl)t::~lis to this kintl of c.ondl1ct. I t s  juris- 
c[ictional h s e  is n "coin ~n:lc.lilne" (:IS tlefi~letl in tile props i l l )  de- 
h1picd to receive 1-l~itrtl States currency. 



COMMENT 

an 

CRIMINAL USURY: SECTION 1759 
(Stein; April 6, 1970) 

1. B ~ k g ? ' ~ ~ ;  Presen.t Federal Lalo .Sect ion  1759 is proposed 
as a substitute for  the recently enacted but complex p r o v ~ ~ i ~ ~ ~ s  of 
cllapter $1 of Title 18 (sections 891-896), clmling wit.11 extortionate 
credit transactions. Both chapter -1.3 ancl this draft  have as a meal the 
tightming of the h w s  against "1o:lnsllarking;" 21 rklcket whirll aepends 
upon illegal harm, or  t.he fear of such harm, to recover the loan a~lcl 
interest and ~ h i c l l  inrolres esceecljngl-~ high charges for  the Ion11 
serrice. I t  tends to thrive because, by rlrtue of the means of collection 
and t<he anticipated profit, the loanshark will take ."risks" &ich do 
not appeal to legitimate lenders. Traclitional offenses, such as assault 
or extortion, are regarded as inadequate to deal with this racket be- 
cause actual use of force or  the making of threats are rarely neces- 
sary, and e w n  more rarely arc suscept~ble to legal proof. 

The scheme of existing chapter 42 is to o n t l n ~  all extensions of 
credit made upon an unclerstnnrling between the creditor and debtor 
that failure to malie tinlely pnyments could result in riolence or  other 
criminal harm. Since proof of such an understanding is also esceed- 
in& difficult to  obtain, the offenses rely upon definitions of what 
constitutes a prima facie case: civil unenforceability plus 45 percent 
interest plus a reasonable belief by the debtor 21s to the creditor's use, 
or  reputation for  use. of estortion:~te means of collection. I f  direct 
et-idence of the debtor's belief is not arnilnble, eddeilce of the creditor's 
repuption in the clebtor's communi(y may be used. Further, e d e n c e  
showmg that the creditor had previously used extortionate means to 
collect the lonns he nlade may be introclnced "for the purpose of shorn- 
ing an implicit threat as a ineans of collection" (18 V.S.C. : 894). 
The legislation has not been fully utilized (current prosecutions com- 
prise cases wl-llere overt acts of extortion can be shown), ?pparent81y 
because of doubts as t o  the constitutional validity of its speclal eviden- 
tiary 

3. Repr'nce?nen,t of Enaphaeis on Extorfima W f h  ~ n 2 ~ h a - G ~  on 
E.mr.~y.-The approach of proposecl section 1759 is to v r r o w  the g?p 
beMeen the definition of the offens and the facts \rIi~cli are copsrd- 
@red sufficient to prove it. This is nccomplished bp aro ic l in~ rehauce 
on the element of implicit thrent or of force and treating the o f fe l~e  
conceptuallr: as  inhere~itlv a fraud. even though the debtor may 
riot be deceivecl to the facts, because the transaction itself falsely 

'See Tttrnw r. 77?1it~# Sltntea. - U.R. -, 90 S. Ct. M2, 616 (1970) (". . . 
s statute authorizing the inference of one f n d  from the proof of nnother mud 
he snhjected to scrutiny by the ronrts to prevent conriction upon irisufficicnt 
proof ') . 

(983) 



treats the ol~l igi~t io~l  :IS rnforrenble \~- l~ere :~s  i t  is unel~force:~ble in 
I:I\I-. The dr:tft is t1111s closer to Sew 1-ork's ~ w t ~ ~ t l y  e ~ ~ i ~ c ~ t e d  :tnti- 
loansharking offel~sr. wliicli sirnl)ly mitkes it :I f e l o l ~ ~  to t*liarce in- 
terest n t  :I ~ x t e  higllrr thnn 25 percel~t. u~iless i111t110~i~i'd IJJ- ]:IT tn 
do so.' In older to i~voitl setting a n(ifiottrr1 legill rate of i~~terest .  the 
draft horrcms from c~sisting Ian- t l ~ e  noti011 of ~ ~ ~ ~ t ~ l ~ f o r c e : ~ I ) i I i t ~  in the 
jnristliction ~ rhe re  t11r clebtor re.;;ides as the gist of the otien?. and 
keys the p r e s ~ ~ ~ n p t i o ~ ~ s  ritlier to locill r:~tes or  t111. 45 1)ercwlt limit in 
the existing I"etlrri~l 1:1\\-. Since the element of threat or  f e : ~  is no 
longer req~~ilwl.  the tlri~ft focnws more s l~ i~ rp ly  OII lonnsli;~rking by .. requiring ~ h n t  the illrgi~l lending be e~~g:~gecl  i l l  ii.; :I % ~ ~ s i ~ ~ c e u :  ii  con- 
cept which li:~s IWNI g1veli content t h lw~gh  jutlic-ii11 c-o~lsti.~~c.tlon ~ i t h  
respect to l~ r t l e r i~ l  p m b l i n g  lepisl:~tio~~.V1l ~vo~ll t l  inclutle de i t l i~~g 
with st mllgrrs or  :I 1111rn11er of 11iireli1tcc1 ~ P ~ S O I I S ,  (Ievoting su13stantial 
time to sucli t r ; ~ t ~ s ; ~ t ~ l  ions, hiring ot11el.s to aid. ~ I I (  would esclucle 11x11;- 

ing-an kn1:lted 1oi111 or :In ~cconmocl:~tio~l for :I fricntl 01- business ils- 
soclnte a t  eswssive intt~rest. 

I n  this forni. hen-ever. the proposal unaroirlnbly takes on aspects ~f 
rconomir reg-111iition: in e t f~vt ,  tlie prorms:~l ~ C I ) I . P W ~ ~ S  :1 Iccderal aid 
to rnforcenwut of State usllrv la~vs. Con~p:~rc ~~rol)osivl section 18:3:! 
(protecting State antigambling policies). There arc serious n-eak- 
nesses n-it11 this npproiich. The national economic im ,act of such legis- 
lation is not e n t i ~ x ~ l ~  1)redictable. There nlag 1)e niur 1 I :icceptable l m s -  
ness lending in which smctions for  default on tlie loan inrolre loss of 
hnsiness reputation :uicl relationships. rntllcr th:m enforcement 
through legal process. There n-ray. in fact. bo no economic reason to 
rliscot~ra~c. lligl~ risk I I I I S ; I I ~ ~ S  1o:ins. Jlorenrer, somr Stntcs h a w  ont- 
~noded and ~~nrenlis t ic  usury lam. It mas a p p m ~ n t l y  for  such reasons 
tliat :~~ i t i - l o :~~~s l~ :~ t - l< i~~g  legislittion alo~ig ~ I I P  Ii11w propo=ed here, al- 
though p s s e d  by thc Home of Repre~entatives," was ultimately re- 
placed by tllr present law proscribing estortion:~tc credit ttxnsactions. 
Xote. further. that the etrort to attack or  anized crime tl!rougL nnti- 
loansliarking Icgisl tit ion may be dissipntec f if o~yanizecl crlrne changes 
its nlethods, e.g.. I ) \  I)uyinr into businesses, rather than extendinp 
loans. 

Scverilieless. if 1o:uisharlrllp practices arc c~ffrctivel~ to be pro- 
scribed, legislation such n s  that. proposwl lirl~c~-l)rrmitti~ig proof of 
the offense solely 1)y c.ridence of the loan. mtlwr t11:in proof of future 
intent as  to method of enforcement of the loan-n-ould seem to be 
the best nmtns to that end. TVhere existing Stnte usury lnws are un- 
realistic, Fctle~*i~l Iegisl:~tion would provide ~ I I I  i ~ ~ ~ p c t n s  to revisio~i of 
these laws. Signific:intly. in seeking to effectively comlmt loansllark- 
inp practices, ?Ten- York. an economic center, 11:1s cl~osen this route. 

3. Fhnncing Cri~ninnb i?.ru?y.-Present 18 1T.S.C. 8 893 forbids the 
advancement of f m d s  to another "with reasoni~ble grounds to believe 
that i t  is the intention of [the person to wllo~n tlw funds are aclmncecl] 
to use the money o r  propert\p- so aclranced directly or  indirectly for 
the purpose of making estortionate extensions of credit." This actirity 
would be covered by section 1759 when the iictor advances funds 

' S.Y. PES. TAW 6 1!X).4O ( IIrKinneg 1967). 
SFC, r.g., Erflilu v. Il~rilctl Slntcn, 3-19 F. I d  GZ? (5th ('ir. 10M) : Ktrlrn r. t ' t~itrt i  

Sffl tea.  151 F.2d 1(;0 ( 9 th  Cir. 1058). 
' LIouse Al lc~n t l r~~e~~ t  to S. 5, passed Feb. 1.106S. 114 Coxo. REC. 1S5O. 



knowing that the funds are being used to make loans at  illegal rates 
of interest. u matter easier to prove than knowledge that the loan he 
finances will be collected by force, if n e c w  . 7 4. J,wisdiction; Grading.-Because the egislation is designed as 
an :~ttack on orsmized crinir, Iieclcral jurisdiction to prosecute riola- 
tions of these provisions is estrenlely brond. Jurisdict~on in the esist- 
irlg legislittion is based on the Congress' ower to make "uniform 
I:t\vs on the subject of banh~uptcies" (artic f e I, section 8 of the Con- 
sfitution), nnd on a fincling illat the proscribed ncts substnntially 
affect interstate con~nterce.~ These statntes therefore reach every es- 
tortionate loan made in the nation. It may be that such total Federal 
j~~riscliction is nnnecessiiry : i111t1 Federal 'urisdiction over this offe~iso 
;iced reach no furtlirr titan it tlocbs over i 1 Icgal gallibling. See sections 
1881-1SX. I n  any evrnt,  stat^ Inws ill tile nreu are not preempted: and 
proposed section "Of 11rovidc.s il discretionary restr:~int on Federal 
nction. Wliere overt extortion is shov-n, proposed section 1735 will 
:11)pIy, m d  tvliere tlw esistcnw of an org;~!iized crirninal enterprise is 
slio~vn, prolmscd section 1005 wi l l  apply. Ilie acts proscribed liere will 
tlien be Class B felonies. n ' i t h o ~ ~ t  such features, tile oifellse is graded 
here as R Class C felo~iy. 





COMMENT 
on 

RIOT OFFENSES : SECTIONS 1801-1804 
(Sehwartz, Goldstein; February 7, 1969) 

STAFF M E X O R A X D ~  
This intmductory ~nemorn~ldum will refer to the Consultant's Re- 

port, immediately following, at mrious points to guide the to 
more extensire cl~scussion. That. report was intended to provide a basis 
for policy revie~r prior to submission of :my dr:& statute. It seemed, 
however, that i t  \roulcl be helpful at the present juncture to have a 
b d t ,  h o ~ r e v x  prelinlinary, on which to focus .thinlring. The Con- 
s~dtant  did not participate in mnkinqthe draft, and it dors not fol10~1- 
his reconmiendi~tions in all respects. btafl' views on this difficult prob- 
lem :we by no means definitive. 

Sote that proposecl section 1803 (enpghg in a, riot) is a Federal 
offenso only upon Federal eilclavcs a d  that section 1804, dealuig with 
clisobeclience to police orders in :I riot, is similarly conhed.  The focus 
of the draft's riot prorisions is ilot upon riot itself as a Federal offense, 
but upon aggravated condnct iuncillary to a riot, e.g., inciting, lead- 
ing, and conspiri~lg wherr the riot itself is of proportions exceeding 
the c:lpnbilities of local law enforcement (sectloll 1801) and a m i q g  
rioters (section 1802). -L   no st i1nport:tnt innoration is the creation i n  
section 1804 of a specific ob1ig;iiion of persons to obey reasonable police 
orders vhen authorized by superior officers in furtherance of riot con- 
trol. Disobedience to sucli orders is macle an "infractioq," i.e., basis for 
arrest, s ~ u m r : \ l  conviction, :lid fine. but not hnprlsonmcnt. This 
c q h l i z e s  on one of the great lessons of recent riot, experience: the 
need for expediting the 11nncLlin~ of lprge numbers of minor partici- 
pants. The second lesson of recent r ~ o t  experience, aiz.? that unau- 
thorized excesses by indiviclu:~l policemen can fuel the fire of mob 
violence, alienate the larger c-oniniunity, and discredit law enforce- 
lnent is cle:dt with in draft section 1541. There, know&gly subjecting 
mother to nnli~wfid riolence, arrest or search is penalized as a Class 
A misdemeanor. 

To a consider:tble extent, proposed sections 1801-1804 are an effort. 
to integrate recently enacted Federal riot legislation into the general 
framework of the new Federal penal Code. 

1. Need f o ~  Fedend Rid Law.-The Federal Criininal Code ha? 
no riot pro\-isions prior to 1968, anti it has been nrgued t h t  there L% 
no p e n t  need for Fecleral prorisions on this subject because Stnte 
laws :1nc1 enforcement. facilities are :tdequute.l Ho~~-e \ -e r~  i t  seems c h -  
sirable to draft Federal riot provisions for the following reasons, 
aside from the fnct that, Coligress has so recently manifested legs- 

'I'fie Consu1bn.t'~ Report (part 111) represents this view. as does the import 
of present Federal riot legislation. Rcc abo the addendum following the Con- 
sultant's report. 

(987) 



Intire concrm in this area. The ~Issimilatire Crimes Act (18 U.S.C. 
13) woulcl. in the :~bseiice of positive Federd  Inn-, malie antiquated 

:~liil dix-erse State laws apl>licalle to Federal enclaves m c l  i t  seems 
appropriate to cleclnrc a uniform I~eclcral policy. I t  is also important 
that the proposed new Fedel.nl Cot l~ ,  rrliicli is liliely to be used :IS a 
mocl~l, s1;houlcl ocer  modern +lance to the States and the District 
of Columbix. Even if  lint, ns socl~, is not to be nlnde n distinct sub- 
stantive olfense. Iicvleral 1:~u- woulcl need n definition of "riot" or 
-ciril clistn~.bnnce" as the basis for  penalizing certain ancillary of- 
fenses like inciting to riot o r  proriding arms for  rioters ~vliere Fcclerd 
facilities are used. 
5. R i o t  Ziefi~wd: ~T~\'lc~~~be,~s.-Sectioll 1801 ckfines riot as "a public 

clisturbnnce inmlr ing  an assemblage of fire o r  nlorc persons 
~ h i c h  hp tunnnltnons ant1 violent concluct creates grave danger 
of c1um:p or  injury to property or persons o r  su11st:lntially obstructs a 
government function." This would replace t w o  different definitions 
of sbriot'' :tnd .*ciril tlisorder" hi the 101i8 legislation. 'I'hese defini- 
tions clo lint d e p r t  sig~ilicmltly from common I:IW and other 
ancient formulations of the off enee. (See Consul t:uit's Report. 
i l l  f M.) Sotablj  . ~~iicler these cleiinitions, no more th:n tllrce 
particip:ints are rcqllired to make a riot, although a s  early as 
1714 the I<ritisl;ll Pnrlinnlent had legislated in terms of 19 or  more. 
The proposal in section 180:-3 to limit Fecleral riot Inw to mobs of five 
or  mow rests on tlie following reasoning: the clerelopment of profes- 
sional ur1x-m police forces and mobile Stnte police forces is almost 
n-hollv n product of the past wntury; riot control is essentially a nmtter 
of swiftly mobilizing and cl~ploying connterforces: it nx~de  sense to 
speak of :L " t I i l~e-~i i :~~~-r io t? '  d i e n  the available connterforce was most 
likely to he a lone unar~uccl constable. The critical number in the 
20th ('entury slioulcl be the nnnlber of participants that would con- 
s*itnte a nonroutinc mob conf~ontation problem for the typical nrlmn 
police force. Otherwise, the ordinar7 :irm;r of penalties for  assaults, 
lxnperty oll'ense~. ancl disorderly concluct sliould s f i ce .  I t  s e e m  es- 
pcc.inlly npproprinte to set a reasonnl~ly high mininlmn in a Federal 
 cod^ ~vlie~*e the nutio~lnl conc~rn  is to  back up State 1n-w enforcement. 

3. Owi t iug  and Leacling Riotn.-Thc Civil Rights Act of 1968 makes 
it a fe1on;r to trarel in interstate or  foreign commerce or to urn com- 
merce facilities wit11 intent : 

( A )  to incite n riot: or  
(B) to organize, promote, encourage, participate in. or carry 

on a riot : or 
( C )  to coinnlit anj- act of violence in furtherance of a riot : or 
(D)  to aid or  abet any person in inciting or  participating ui or 

carrying on a riot or committing any act of violence in f~wthernnce 
of a riot: 

if the actor.'citlier clnring the course of any such trarel or  w e  or there- 
nfter peri'orins or  attempts t o  perform an? other overt act" to c:irrF out 
those purposes. Some of the constitutional and pmctical problems ~ i t h  
this 1egisl:ltion are discusser1 in tlie Consultmt's Report, part 11-A. 
i n  f ro .  

Proposed snbsection 1801 (1)  woulcl restrict Federal responsibilitg 
for  local riots to orcanizers :mcl 1ende1.s. Ieari~ip mere .bpnrtici~ants" to 
be dealt with by the Stnte nncl mnnicipal authorities. Tt shonld be 
noted. l ~ o ~ v e ~ ~ c r .  that certain nets of participation are brouglit within 



the defnition of '*inciting," e,g., cmnmision or solicitation of acts 
s e ~ r i n g  as the beginning of or s~gnal for a riot. 
1. Awning Riotem-Section 1808 derives from the riot provisions 

of the Ciril Rights Act of 1968, 16 C.S.C. $5 231-232. (See Con- 
sultant's Report, part  I1 (13) , i n  fm.) The substance of subsection 1802 
(1) (b) appears m the 1968 statute. Consicleration must. be given to 
whether to include this pro~ision in view of the first. amendment prob- 
lems (need for ccclear and present dnnger") that arise in connection 
~ i t h  any proscription of "teaching." and the practical considerat.ion 
that, whenever a punishable riot is actually facilitated by such teach- 
ing?--the t acher  will be implicnted as m accomplice or criminal 
facilitator. 

The 1968 legislation applies not only when defendant knex or in- 
tended that. his a r ~ n i n ~  would further a civil disorder, but also when 
he acted '.h~lring reas& to know." This would be a1; extraordinary 
a~~~llorizntion of felony sanctions against mere negligence, where no 
actual riot or unlnn-fill use of the dangerous derices ever ensued. Con- 
sideration must 'be given to whether to include w i t h  Federal respon- 
sibilities "any act to obstruct., impede, or interfere with any fireman or 
law enforcement officer [during a civil disorder]" as prodded in the 
riot pro~isions of the Civil Rights Act of 1968. 

5. Law Enfome~?zent Riot Powers.-There is no enera1 obligation 
of the citizen to obey a police~nan's order. The prerailing view 1s that 
a policeman's direction to  a citizen to take a designated course of ac- 
tion is in effect a \~a r i f i lg  that the citizen will be violating some law 
or ordinance by his action in disregard of the adrice. Thus, disregard 
of a t ra5c policeinan's directions may constitute violation of an or- 
dinanm requiring autoists to stop at red lights or of a State law 
against reckless driring or obstr.uctinghighways. A patrolman's order 
to a corner prig to "break i t  up" has only the force of whatever l?m, 
e.g., disorderly conduct, may be npplicable to the misbeharior which 
the policeman9s order seeks to end. The resistance t o  makin criminal 
disobedience of police orders a criminal offense fits into t f e general 
Anglo-American tr-adition against enalizing "omissions," (Compare 
the common irritated response to indIworiminate police orders to ';move 
on": "1 ain't doin' nothin' !") I t  also reflects concern that an indiridunl 
policeman would hare i t  within his power t o  make whatever behavior 
he didnZ like into an offense merely by ordering that it m. 

It  as against this background that the British Riot. Act of 1714 
undertook to make it a felony for roups of rioters exceeding 12 in 
number to fail to disperse within an lour after being called on to do so 
by high authority. 

f 
Proposed sectlon 1804 recognizes the case for special expansion of 

police powers under riot circumstances. In the emergency of riot cir- 
cnmstnnces it is nn~~sually difficult to discriminate guilty participants 
f ro~n spmpathizers, mere onlookers, or even private citizens who ac- 
tually are opposed to the mob. although located within i t  or a t  its 
edge. The main police tactic in dealing with riotous mobs is to break 
it, into smaller segments wllich can be shifted apart. Disregard of 
orders under these circumstances should $re rise to an arrest power. 
The sipni6cance of the safe uards in section 1804 surrounding exer- 
cise of t l ~  power to issue orc 7 ers and compel obedience is self e14dent. 

More serious offenses can easily be conunitted as the recalcitrance 
of a mob member mores bejond mere clisobedience. He  may quickly 



coriw within the scopc of our prorisions against resistin arrest. He  
may commit an  assault on the officer. Hc  may by cornman f s acldressed 
to those about him, o r  by committing a "signal" crime, become an 
incitcbr or  Imcler of n riot. To  snstai~l any such charges, howet-er, will 
re uire the law enforcement officer to individualize among the crowd, 
an\ properly so. 

I t  is coritemplatetl that the Federal jurisdictional base for  prose- 
cutions mlcler section 1804 will be restrictwl, probably to Federal 
t m l  a ves. 

6.  C r i m ~ s  Commiffed Du~*irlg Riof.s.-'l'hr Study Draft does not in- 
clude any provision similar to that in the Civil Rights Act of 1968, 
18 ITS.( . $ 945(b) (:1),* wliicli Inas 1x viewed as ambiguous and a 
seemingly farreaching Federalization of locwl crime. I t  is not clear 
whether the pro\-isioli is confined to personal injury o r  extends to in- 
jurirs to thc business: from the fact that the penalty increases to 
10 years '.if bodily injury (regxrdless of seriousness) results," one 
might conclucle that ~ ~ o n p e ~ w n a l  injuries (rcgnrdless of scale e.g., 
$100,000 arson) are (*overed I>y the rnisclc~nic~nnor provisions. I t  IS not 
clear why only busincxssmen are protected. Tt is not. clear why the 
ordinary processes of estradition and the Feclernl Fugitive Felon 
; k t  do not suffice as assistmce t o  State I:lw enforcement against 
arson, burglary. murclcr, etc. Congressional hesitation about this sec- 
tiorl is also sugpsteil  b the unusual provision that Federal prose- 
cution can occur only i [ the Attorney ( ~ e ~ i e m l  certifies that  it is in 
the public interest a n d  necessav to secure substantial justice. 

7. (i'radhg of Riot  Offenses.-The serious riot offenses of arming 
siznl)le mobs, i n s t r ~ ~ c t i l i ~  rioters in the use of arms, and employing 
nrliis in :L riot h a w  1)t.cn gmtlctl ns C1:~ss C felonies. This is co~npnrnble 
to present grading in sollie Stnte riots I:~ws."lie Consultant's Report 

'Section N 5 ( b )  (3)  presently provides for escnlntion of the penalty from 
n fincx of $1,000, and imprisonn~ellt for 1 yenr to a fine of $10.000 and 1 0  years' 
irnprisonrnent if bodily injury rrsulta. and to life imprisonment if death re- 
sults. The drnfts of section lR0l and 1 W  do not spxifically provide for thr  
increr~scd prnnlty in cnsrs where death occurs, for in such cases the proposed 
Cork's provisions on murder would apply nnd pern~it  Federal prosccution (8ec 
section 201 ( b )  ). 

' C ' f .  S.T. REF. l%x. LAW $240.05 (McICinncy 1967) ("riot" is n Clnss E 
felony (4 yrnrs ) )  ; Jlrcrr. REV. CI~I.\I. C O I ~  # 5510 (Final Draft 1 9 K )  ("riot" Is 
n C111ss C felony (3 ye:~rs) ) : JIODEL PES-~I. COIBE $ 250.1 f 1 )  (P.0.r). ID@?) ("riot 
is n felony of the third ilcgree (Z -,ears) ) : Pnoros~n  CRTX CODE FOR PA. 2401 
(19Gi) (riot is a felony of the third degree (7  years)) ; ILL Rm. STAT. C. 38. 
6 25-1 (1963) (pnrticip:~nt in "mob action" which I)$ violence inflicts pcwnnill 
or p ropere  damage ssnhjcct to .5 p n r  penalty). Thc ~wnalties for  inciting to acts 
of riolenre or riots in nt11t.r Stnte riot st:ttntt.s rnngr from a mnsin~um of 20 
ye;irs (Oxua. STAT. Am-.. tit. 1 ,  g 1312(4)) to  6 ~ntrnths and $GO0 ( A n .  CODE 
.\ss.. tit. 14, % 4 0 i ( 1 ) ) .  Al:~ny of the State stntutrs proride a 5-year ]wnnlty 
for prrsons vho. bring ~i t~l :~wful ly nsse111l~lt.11 causca i1:11n:1ge to n ln~llding (c.g.. 
ALA.  con^ AsN., tit. 1.1. # .MW; FLL PTATR. .Iss.. t i l .  11, 8 Si0.03 : IOWA Coon 

ASS. 5 743.9; ME. REV. STATS. .\NN.. tit. 17, 533.55; PA. STATS. -INK., t i t .  18, 
8 4402 : YT. STATS. ASK, tit. 13, jj 9ki). Stnte laws providing for increased pcnnlties 
for 1mrtic.ipants in riots ~ r l m  nrc n m c d  or disc~~isccl, or  who so!irit violenw bS 
nnother include A u s a a  STATS. AKS. 5 11.45.010(2) (3-15 years) : JIISS. STATS. 
Axs. @ m.70.5 (5  yenrs) : S. DAR. CESTTRT COIIE $ l ! ! - l W ( 3 )  110 yenrs) ; 
@KIA. STATS. Ass.. tit. 21, g 1313(3) (10 years) : ORR Rm.  STATS. % 166.0;fi(?) 
(13 yenrs) ; S. DAK ('OIIE # 13.14W (10 yrnrs if nnned or dirgnirecl, not less tllall 
3 ywlrs if solicited riolcnce) : REV. CODE OF \\?ASII. 5 9.!2i.Efi(l) ( 2 )  (15 
if nrnmcd or disguised, "er~rs if solicited riole~ice). 



(part i n f ~ a )  includes &.pioneering aaa1y:is of the riot context 
as an aggravating or mitigatmg circumstmce in relation to sentences 
for property offenses. 

8. Use of Deadly Force to ControZ Riots.-Dmft section G07(9) ( f )  
includes a provision declaring the use of deadly force by a publ~c 
serrant justified when necessilry to prevent certain serious crimes, e.g., 
robbery and burglary in the coum of a riot. Three alternatires 
are available to deal with the use of deadly force by a public servant 
in the course of a riot: (a) e1imin:ite subsection GOT(2) ( f )  (ii) and 
leave the matter entirely to the normal justifications of self-defense, 
prevention of felonious intrusion ,011 premises, and efiecting arrests 
and preventing escapes as provided in the balance of section 60?(2) ; 
(b) lcare subsection 60; (2)  ( f )  (ii) as presently drafted, meaning 
that d d y  force would be justified to suppress riots eren though 
some of the peolAe a,aainst whom it is employed, albeit not neewarily 
directed, mlght turn out. to be nonparticipants or eren opponents 
caught in the mob, or might he mere participants rather than leaders 
and so subject to the m& minor sanctions of law; (c) create a more 
restricted privilege to use deadly force in a riot, for example, limiting 
its justification to situations where i t  is necessary to  prerent only 
murder or manslaughter. 

Among the points to be made xbout the second alternatire presentlp 
embraced s~bsect~ion 607(2) ( f )  (ii) are. these. It goes beyond the stand- 
ard privileges of self defensc, ctc., for those. re uire that the deadly 9 force be clirwted against the specific source of t le threat or the spe- 
cific suspect to be arrested. It is of the essence of the riot situation 
that rlaneer may reasonably be apprehended without power to  isolate 
the specihc source. The requirement of superior orders eliminates indi- 
vidual ofticer discretion in shooting, but, leaves him ~ i t h  his tmdi- 
tional jnstification of self defense, etr. lTndcr the culpability and jns- 
tifications provisions protection modd also he accorded  here the 
officer makes a nonrecliless mistake about his situation or  his orders, 
and also where his action is improperly hasty or  mnrginall~ excessi~-e 
because he was confronted with an enlergency precluclin 
appraisal or measured reaction. Thls might well ba too li f era1 adequate a de- 
ftmse; but final jud,ment upon it must recall that the availability of 
defenses to serious charges Like murder is not equivalent to a total 
denial of culpabilit on the part of the officer, meriting, for example, 
discharge from the 2' o r e .  

9. Curfew and Other Emergency ~~ensure.~.-The National Ad- 
visory Commission on Civil Disorders (1968) called attention to 
emergency measures which mould, in the opinion of many police de- 
partm?nts, contribute to maintaining order. Among the measures dis- 
cussecl were curfew, =ling off trou6Iesome districts, and restrictions 
on the sale of liquor and gasqline. It is suggested that  legislation nu- 
thorizing local executives to mstitute such measures, closely adapted 
to local conditions, is beyond the province of the Study Draft. 

This study is an examination of the role a Federal Criminal Code 
should and c q  play in the prevention, regulation, and reduction qf 
riots. The crimlnal law, whether State or  Federal, w f a r  as it is di- 



1wt1;v concernecl with riots, horrerer defined, c:ln play only a limited 
role. -4s with other kincls of crime, only more so In the case of riots, 
government must rely on public and private reliicles of social .control. 
other than tho criminal la\\-, to reach underlying causes. Crini~nnl  la^ 
enforcement itself can itt I~est recluce only a fract.ion of the fr~istra-  
tions ancl lwnt-up forces t1~1t  are PO easily catalyzed into riot. The 
error must, be avoided of :tttrihuting to the criminiil process too ~nuch 
~~spons ib i l i ty  either for  t~chiering or for failing to achieve :I soc~al 
px11 such as tlie deterrence of riots. -1 criminal Code therefore should 
~ o t  he tailored to meet tho often irrational de~n:~ntls that follow ;I pnr- 
t irularly clisturbing event. 12:\tller, clcckion m : ~ k e ~ s  shoulcl be encour- 
aged to  foclis with R cool :1nd precise eye on thoso clinracteristics of an 
event. in  this case a riot, which require proscription, and on the ~neans 
nlost likely to reduce, not esncerbatetliern. 

It is v h l l  these prernises In mind tlint the follo\ving uestions are 
ra:~mined in rm ell'ort to determine what riot provisions, i l  any, sho111d 
be ~xmnulgntecl for  the p r o p o d  Federal Criminal Cmcle: 

T. Whnt State critnlnnl laws deals directly with riots? 
11. n'llat dms  tlie present Bedernl Criminal Code proride for 

riots? 
ITT.  1 1 0 ~  is :L riot to be tlistin,r~ishctl, for criminal Ian- purposes, 

lmth from la\vful concluct nncl f~onr  other concluct (both inrlivicin:~l 
: ~ n d  groiip) for  ~ d i i c h  individnals nre already subject t o  criminal 
1ial)ilit.r--either m d e r  the State or  Pedernl substantive criminal law ? 
Posed anothrr way, is there a need for a special substantire offense. 
''riot !?' 

I\'. Shoulcl :L crime committed during or  in furtliemncc of n riot 
Iw subject, to the sa111e, greater, le.ser, o r  somelion- different sanctions 
from those authorized for tlie same offense committed during more 
'.no~.mal" periocls ! 

T. 1Yh:lt g:~ps exist either in State and local la\\- enforcen~ent or  in 
substantive criminal Codes \vliich require supplemental Federal "riot" 
provisions? 

171. 1Vll~t.  Federal crinlinnl laws should be pmmnlgatccl? 'ITnder 
\\-l~:~t, cir~umstnnces ancl u~it l rr  rrliut. Federal power sllo~dcl tliey be 
invoked f 

Without here attempting to clehe '.riot." pacof111 c i n l  disobedience 
:ml r~rolut ionary concluct. (insurrection, treason, :~ncl mutiny), while 
csc.lildetl I1.oni es:m~i~i:~tion, serw :IS rough boundaries io the :ire:t 
of cuoncern. 

I%g statiitt~ or  colnmon I:lw :111 51) Slates and tlie District of Col~lrnbiu 
lmliibit riotnus ronclnct. For*-wren States reach such conduct 1 y  
esplicit1~- proscribing unln\vfi~l assen~blv ancl participation in or  incite- 
ment to riot. Such hhnv io r  may also be reached r~nder cornnion law 
bbhrc~acli of tlie peace'? o r  s t : ~ t l ~ t + ) ~  "di~~)rclerly cond~~ct." The co1nmon 
1:1\\- \-:ipely clcfincd "bre:~c.li of thc pence?' as "any lwh:~vior whirh 
t l i s t~~rbs  or  tel~cl?: to clisturl) the tranqui1it~- of tlic citizenry." "I lk-  
orclerly co~duct~"  occupies gwerally tlic slme ground but with :I num- 

~ I O D E L  PESAL CODE 230.1, Comment at 4 (Tent. Dmft So. 13, 1961). 



ber of specific though qual ly  vague modifications vihich vary from 
State t, State. Many Stntes, in ddition, make i t  a separate misde- 
meanor to "\\-illfully and wrongly commit an nct which seriously 
disturbs or endangers the public p w e  or health.' $: 

"Unlaw ful assemblp," ' ~ ~ u t ,  ' and "riot?' \rere misdemeanors at 
common law. Apparently relying on common law constructions, many 
States simply make it a misdenleanor to partici ate in a riot, rout, or 
u ~ l l a ~ f u l  assembl , without defining the terms. tlier jurisdictiorls use B S 
these l crnis and efine them tl long common law l i11e.s.~ These common 
law terms are defined in Perkins on Criminal Lnw as follows: ' 

(1) Unlawful Assemb7y: an unlawful assembly is a meeting 
of three or more persons with a common plan in mind which, 
if carried out, will result in a riot. In other words, i t  is such a 
meeting with intent to (a) commit a crime by open force, or 
(b) esecute n co~nn~on design, lawful or unlawful, in an un- 
autliorized nlnnner likely to cause courageous persons to 
npprehend it breach of the pence. 

(2) Rozct: a rout is the n~ovement of u?luwful assemblers 
on the way to carry o ~ t  their common deslgn. 

(3) Riot: a riot is n tumultous disturbance of the peace by 
t h e e  or more persons acting together (a)  in the commis- 
sion of a crime bj- open force, or (b) in the execution of some 
enterprise, lawfid or unlawful, in such n violent, turbulent 
and unauthorized mnnner as to create likelihood of public 
terror and alarm. 

This category of statutory offense, in keeping with its common lnw 
oriErin, is a misdemeanor. 

The other major category of Struts s t a t n t o ~  riot offenses is modeled 
on the English Riot Act of 1714 whicli made ~t a felony for 12 or more 
riders to continue together for one hour following a proclnmation 
to di~perse .~  By mising the offense ta a felony, legislatures empowered 
the police to use deadly force, which they were not authorized to use 
for tlie prevention of n~isdemeanors. Also, under the Riot Act officials 
and private citizens were obligated to help suppress riots, and local 
authorities were made liable for riot-related da~nnges.~ 

The Re ort of the Nntional Advisory Commission on Civil Dis- 
orders ( T  !l e Kerner Report of 1968), following rt survey of thsse 
St& prorisions, concluded that many require revision, not because 
of gp in the range of the conduct proscribed, but rather because 
of t ew orerinclusireness : ' 

I d .  nt 5. 
' I d .  nt 19. 
' PERK IS^, CRIMISAL LAW 3634319 (195'7). 
'1 Cko. I, st. 2, c. 5 (1711). "Our sovereign Lady the Queen chnrgeth and 

commnndeth nll persons being nssen~bled immediately to disperse themselves nnd 
pencenbly t o  depart to  their hnbitntions or a their lnwful bnsinm, upon the 
pains contnined in the Act made in the ilr& year of King George for prerentlng 
tumults mid riotous assemblies. God save the Queen." The making of this p m l n -  
mntion is  commonly, but very innccurntel~, called reading the Riot A& (1 J. F. 
STEPHEX. h HIBTORT OF THE CRIMINAL LAW OF ENOLAXD 30311.1 ( I = ) ) .  

'JIODEL PESAL  con^ Eii.1, Comment at 18. 19 ( l k n t  Draft So.  13, 1961). 
'REPORT OF THE SATIONAL AD\?RORY ~ 3 1 l l 1 ~ 8 1 O S  ON (3IVIL DIBORDEES 289 

(G.P.0. ed. 1988) [hereinafter cited a s  ~ - ' F E B  REPORT]. 



Some that  ileal ~ i t h  incitement to riot are so broad that 
they may improperly inhibit the constitutional ri@t of free 
speech. Some that  provide no definition of incltenlent or 
romparable terms are d a n p ~ . o ~ i s l ~  vagne. Those that define 
a riot. in terms of groups containing as few as three persons 
may 1~ npplied in situations where notl i~ng eren approach- 
ing truly riotous nctirity is taking place. 

Riit, while finding no suhstnntiw gaps in State criminal codes, the 
Rerner Report did find severe deficiencies in planning the deploy- 
ment of police and the administr:~tion of the court system dnrin,a 
riots. Partially in response to these findings some Sta.te~ and mnnici- 
palities Iinve legislated, or arc in  the process of legislating, special 
emergency ~OTWI-S lor use in riot. situations. Ti1 New Yo+, for ex- 
amnle, the chief espcuti\-e officer o f  any local government IS anthor- 
izecl to  proclaim n state of emergency during periods of ciTil dis- 
order mid to promulgate orders w1lic.h: 

(1) establish a c u r f e ~ ,  
(2) close places of amusement ancl assembly, 
(3) prohibit the sale and clistrilmtion of alcoholic bererages. and 
(4) regnlnte and control possession. storage, clisplay, sale, trans- 

port and use of firc:~rrns, explosi~-es. fIanimalSlo materials, and other 
d:ln(reroas weapons nnd ammiinition.B 

Other ~ ~ i ~ l a t i o ~ l s  establish special procednres for the aclministra- 
tion of criminal law d~lr ing  an emergency. I n  New Pork  snch plans 
provide, for example, a streamlined arrest and arraignment proce- 
clnrc so that the police may remain n t  the ~aiot scene. and a simplified 
bail procedure to  assure early release and to  prevent. overcrowding of 
detention fa~i l i t ies .~  

TCmergency powers and procedures are nnpiented by provisions 
for the loan of State and Feclernl personnel to snpplement lorn1 law 
enforcement forces.1° Some Stnte+California, for example-havy a 
master law enforcement nlutual aid plan proriding for extensire 
interjurisdictio~1i11 suppor2, clrlring a natural disaster or riot.]' The 
State forces arail:d~le to  assist local law enforcement agencies are the 
State police and the National Guard. 3lost State police we  unable to 
mobilize enongh men to be of help. Rut the National Guard, as a 
State militia organized. trained. :ml equipped to preserve order and 

S.Y. GCS. 1 1 ~ x 1 ~ .  LAW. 5 209-m (J lcKinne~  Snpp. lW).  
" SW. r.q., S.T. CODE PRIM. PROC. BS I X k .  152-8 (IIcKinney S~ipp. 1 W \ ,  S.T. 

Corxn-  TAW 5 702-a (MvKinney SI I~I ) .  19C8). Fec crlso S.Y. Tinlea, Aug. 5, 1969, 
a t  32. col. 4. During the Detroit riot of Jnlp lMi ,  similar enlerxencp nleasares, 
nlrmdy enneted. were er~plo.rerl. In ntldilion to  the curfew, thc gorernor pro- 
hihitccl sales of beer and liqnor, closed theatres and places of anr~isement, and 
limited sales of gzs to five gallons per individual and gathering* of persons in the 
strcrts to fire a t  one time. V. SAI'T~H L R. HISES. XIGTITYARE IT DFTROIT 197 
(196S) [hereinafter cited a s  SAT-TKR & IIYXFS]. 

'""Beciiuse R nntional pnlict. force is con tmr~ .  to the American tradition and 
hecnnre the use of Federal forces in domrstic riolence is liluitecl l ) r  t he  Con- 
stitution. gorcrnina statutes. nnd precedent. in this country state forces nlonc 
will Ire avnilnble in the great majority of civil disorders." KERSER REPORT, 8til)ra 
note 5. nr 274. The lvmainder of the test in this primgraph is bnscd npon, and 
d r a w  hmvi1.r on the 1:lncnaw of the Ktrner Report, S~lpplelnent on Control of 
Disorder 2X.3-2%. 

'I rd .  a t  2.%-Lt?. 



public safety within its State, generally can f i n i s h  effective assist- 
ance." The Guard is under the control of the Gorernor.13 

There are two additional r:i~vly u s d  sources of aid: State forces 
from other States and Federnl troops. Interstate agreements for the 
conmil~~ient of S:~tio~inl  Gunrtl forces of Inore than olle State requirc 
congressional ap rovill and present delicate and conlplex problems of 
Fedcrd-State refqtiona, of purpose, and of policy. The mmmitment 
of F d e m l  troops to aid Stiitc and local forces in controlling a dis- 
order is an  extraordinary act. Only twice in the last. 35 years h w e  
governo~s requested Federnl troops to help quell civil disorders." 
The following letter by the United States Athxney General describes 
theconstitutional :und statutory authority for the use of Federal troops 
in the event of dornestic violence : l5 

The requirements are simple. 'l'liej arise from the Constitution. . . . 
The underlying constitutionnl authority is the duty of the United 

States ~inder article IV, section 4, to protect ewli of the States "on -41)- 
plication of the Legislnture, or of the Executive (when the Legislature 
cannot be convened) against domestic Fi~lence."'~ This pledge is ini- 
plemented by chapter 15 of Title 10, P.S.C. and particularly 10 U.S.C. 
8 331, which derives from an act of Co11ps.s passed in 1792.'' 

There are three basic prerequisites to the use of Fedeml troops in 11 
State in the event of domestic violence : 

(1) That a situntion of serioi~s "domestic violence" exists within 
the State. TThile this conclusion sliould be s~ppor ted with a statement 
of factual details to the extent. fettsible under the circumstances, there 
is no prescribed wording. 

(2) That such violence cannot be brought under control by the 1:~w 

"Id. nt 274. Z3. 
=Most States hare  specific laws wtting out who can call the Sational Gunrd 

or the Stnte police hut many Stntes do not have laws specifying who has the 
authority to reqnrst Stnte assist:~nc*c., nnd some laws do not spcdfy the condi- 
tions nntler which State nssistanct~ will lw authorized whether o r  not requested. 
Although most police dcpnrtments, ~llrveyed by the Kerncr Co~urnission, under. 
stood tiow to req~iest Stntc help, thr qurstion of commnnd. i f  the Gtmrd or  Stat(. 
police \vns called in, was largely unnnswered. In some States, command repon-  
sibiliti~s a re  spelled out in the Stntc* stntutcs: in others, it is left to agreements, 
formal or otherwise, o r  to executive clirectires. Id. a t  286. 
" Roth times. the cnll came from the Governor of Vichignn ; first in  1%3. nnd 

more rcwntly in l!WIT. I~ERSER R E I ~ I I T ,  a u p m  note 7. nt 279, 203. 
'' D n t 4  August 7, ln(i7. and reprotlr~ced in KEHSFA REPORT, 811pra note 7, nt SM, 

as Exhihit A. 
'*"The I'nited Ststes shnll mnrantc.c to  ercry State in  this I'nion a Repuldirnn 

firm of Cmrernnient. and shall protect each of then! against Inrmion;  and on 
AppLimtion of the Lrglslature, o r  of tlit?,Esecmtire (when the Ugislntnre cannot 
be convened) against drnnestic Violence. 
" "$ 331. Federnl nit1 for State govcw~iiimts. 
TTheriever there is nn in%n-rcction in m y  Stnte ngninst i t s  government, the 

President map, upon the  request of i ts  legi-ilnt11re or  of i ts  governor if the 
legislature cannot be conrened, call into Federal serrice such of the militia of 
the other States, in the number requested by that State, and use such of the 
armed forces, a s  h e  wnsidera necessary to suppress the inmrrection. 

* * * * * * 
"9 ,334. 1'~oclnmation to disperse. 
Thenever the Predder~ t  considers i t  n w e L a r y  to use t h e  militn o r  the a rn~ed  

f o r m  under this chapter, he  shall, by proclnruatIon, immedintely order the 
insurperits to di,qx-r.w and retire penceably to their abodes within a limited 
time." 



enforcement I-w-mrces nvnil:~llle to tlir gorernor. including local and 
State polici. forces and the S:~tionnl Gunrd. . . . 

(3)  That the Iepislnturc or the govrnior requests the Presitlmt to 
employ the :trmecl forces to 11rii1g tllv violence 11nc1er control. . . . 

'I'llesc t h ~ w  elements sllol~ltl be cs~)rrssecl in :I written cwn~nunica- 
lion to tlw l'resiclent. ~ r l l i c l~  of roilrsc run?- be n trlegrnm, to snpport 
I ~ i i ;  is=nanc+c of :I I,roclnln:~tiol~ undei- lo 1-A('. 8 33-1 and coinlnitment 
of troops to action. I n  case of extreme cmerzency. receipt of i\ written 
request -rill not he :I p r c n ~ ~ ~ ~ i s i t e  to Prrsidontinl action. . . . 

ITpon reci~iving tlw rcrprst fro111 :I gowrnor, tlie Prcsiclent, i~ncler 
tlir terms of the statutcl : ~ n d  historic. prnctice, nirist exercise his wai 
j ~ ~ d g m e n t  ns to wliether Federal troops -rill be wnt, and :IS to snch . . 
ql~estioli; :IS t~rn~n? .  size of the fo rc~ .  and F~1er:dization of tlie 
S:ltinnnl Gmrcl. 

Preliniim1ry steps. surh as nlertinp tlw troops. can be tnkrn 1 ) ~ -  the 
Fcdeml govcrnmt~nt tipon oral col~r~n~~nir:iticrns nnd prior to t l ~ c  For- - 
cnior?s deterlnin:~tio~~ t l ~ t  the ~iolence cmllmt Iw hronght undor con- 
trol rrithoi~t tlie aid of Federal forces. Even such prel ini inar~ steps. 
Iiowerer, represent :I most serious dcpnrtnre fro111 oiw traditions of 
local respousil)ilitj- for  1:xw enforccmrnt. They sl~oulcl not hc requested 
until there is :I suhstnnti:~l likeliliooil that tlie Fclcleral forces will 1)e 
11~rded.l~ 

To concl~~tlr.  nncl w i l l ~ o ~ ~ t  f i ~ r t l ~ e r  ( m ~ l ~ ~ e n t i n g  on the ncleqnnc- of 
esisting snl)stnnti\-e riot lworisions to sn fepnrd  the 1egitim:ltr eser- 
cisr of spcw.11 or on the :ldeqlrncy of restmints to nlinjmize the use 
o f  excessire force 1 1 , ~  I:lw enforcen~r~it personnel. t l~ere  is no lark of 
Stnte legal t oo l s - e i t lw  s~~l)s tnnt i~-c~ or procerln~.:~l-nvnilnblr to cleter 
or control riots.lS 



order: and to  ohstr~ict or  nt ten~l~t .  to obstruct the perforlni~nce of fre-  
IIICI; or  Iii\\- enforre~iient ofticers pcrforlning officiiil duties incitlcnt 
to c ~ r i l  disorders n-hich in any  ma^ affect coriunerce or  the pe r fo~m-  
uncc of :illy F c d e r a l l ~  projected function. 

(3) to \v i l l fu l l~  injurr or interfere with or  attelllpt t o  injure by 
forw or tl1rc:it of force t l n r i ~ ~ g  n riot any person ellgaged in n business 
:ilt'cct ing (coliilnt.rcc. 

TIIP s:~nctions :iutl~orizctl, depending upon the severity of physical 
injury t o  tlw victims, run from fines of not Inore than $1.000 to not 
Inom t11:11i $10.000 :lnd/or to impri.wnmenr for  not more tIiii11 1 ye:lr, 
to not 11101~ t l ~ a n  10 years, to  any term of years up t o  life. In  addition 
11 ge~ieml 1m5t -roll\-iction ennc6on makes : 
(4) ally PCI*WO" cn~i\-icted of a State o r  Federal offense (for d ~ i c l i  

i n i l w ~ ~ o n ~ i ~ e n t  of 1 year or  more is anthorizecl) conmlitted in furtlicr- 
nnce of o r  while pnrticip:iting in a riot o r  civil clisorder ineligible to 
holtl :my position in the 1~eclel.id government for 5 years. 

-1. Incite To R i o t 1 8  E.S.C. §§R101~ 2102 

'l'lie ('ivil Rights .1ct of 196S prol-ides in pertinent part : 
8 '2101. (a)  (1) IYhoever travels in  . . . coilmerce or  uses iiuy 

fncility of . . . colnmerce . . . with intent- 
( A )  to incite n r iot ;  or  

I L3) to  organize, promote, encourage, pnrticipate in, or 
(') to commit any act of violence in furtl1er:unce of riot; 

(I)) to iiid or  abet. any person in inciting or  particil~ntillg 
in or (.:~rrying on a riot or  committing any act of violence, in 
furt hrr:~iice of 'a riot. : 

iintl 1v11o either during the course of any such t,mvel or use or 
tlicrenfter performs or  attempts to perform any other overt i ~ ~ t  for 
: ~ n g  purpose specifi~d in subp:irngrnplis ( A ) ,  (13). (C) ,  or  (D) of 
tI11s 1)fiN~rii1>11- 

Sliall be fined not more t h ~ n  sli),000, or  ilnprisoned riot more 
tl1:111 five yea's, or botl1. 

(c) A j~~dgnlent.  of conviction or  acquittal on tlie merits under 
the l:i\vs of :11iy State  shall be a bar to any yrosecution hereunder 
for the same act o r  acts. 

(d )  Wlienever. in tlie opinion of the Attorney General . . . 
iill? ~ W I S O ~  shiill 1iaw violated this chapter. the Department slinll 
>roccu.d as q~cedily as possible with a prosecution of such pelson 

fiereulder :111d with 1113. appeal rrllirll mas  lie f m n ~  any c@ision 
:~lvcl.so to  the (;overnment resulting from such prosecution; or  
in tho nlter~iative shall report in writing, t o  tlie respective I??uscts 
of tlii+ Co11g.w~~. the Depnrtment:s reason for not so procecdlng. 

(e )  Snth  I I I ~  cont :~iiled in t h i j  sect ion shall be construed to ~ixike 
it i~nl:i\vful for  any person to travel in, or use any f:icility of, 
i~itcr*:~te or  foreign coliililcrce for  the purpose of pursuing the 
Icpitinintu objcctives of organized labor, through orderly and 
I:1\vful Illnllls. 

( f )  Xothing in this section shall be construed ns indicating tin 
intcnt on ~ I I R  p:\rt. of C o n p i ~ s  to  prevent any State . . . from 



exercising jurisdiction over any offense over which i t  would have 
jurisdiction in the absence of this section; nor shall anything in 
this section be construed :ts depriving State iund local law enforce- 
ment. :luthoritiPs of responsibilit,y for prosecuting acts that nlay 
be violations of this section and that are violations of State and 
local law. 

5 2102. (a) As used in this chapter, the term 'riot? menns n public 
disturbance involving (1) an act or acts of violence by one or 
more persons part of rill assemblt~ge of three or more pelsons, 
which act or  acts shall constitute :i clear nnd present danger of, 
or shall ~rsiilt, in, dan1:igo or injury to the woperty of any other 
person or to the person of any other indivi d i d  or  (2) a threat or 
threats of the comnission of an nct or acts of violence by one or 
more persons part of an assemblage of three or  more persons 
having, indil-idually or collect.ively, the ability of immediate exe- 
cution of such threat 01. tllreats, where thc performunce of tile 
t.hreatmed act or acts of riolence would constitute :i clear and 
present danger of, or would result in, d a n i i p  or injury to the 
property of llny other person or to the person of any other 
individual. 

(b).  As used in this chapter, the term 'to incite a riot,' or 'to 
orgrlnize. promote, encpurage. participate in, or carry on a riot.' 
includes, but is not limited to, urging or instigating otlier persons 
to riot, but shnll not be cleaned to mean the mere om1 or written 
(1) :~dvocacy of ideas or (2) expression of belief, not, involving 
advocacy of any act. or acts of riolence or assertion of the rigl~tness 
of, or the right to commit, a n j  such act or  acts. 

The statute is designed to reach primarily those, not n e c a r i l y  
participants in a riot, who incite, promote, ol.fiznizc, encourage or 
otherwise further tho incidence of a riot; iaitic*ipnnts who commit 
:icts of violence are also covered. By the efinition of "incite" the 
proscribed conduct. includes speech :uid m i t h i g  *\ "riot" is defined 
:is a public d i s t i~ rb t~nc~  hivolvmg violence or n threat of violence by 
one 11erson part, of a11 assemblrige of five or more, where the a c t  resents P a clear and present danger of injury to life or property, or w iere the 
threat is immediately capable of execution. Thus. when one of t.hree 
people assembled for any purpose threatens to commit, an act of 
violence, a "riot" hits taken place by force of stntiite. 

AUthough the cri~iies sought to be prevented :trc inciting, organizing, 
or furthering a riot, the occurrence of a riot is not a requisite for con- 
viction. Broken d o m  into its elements, the crime requires two acts: 
first,, travel in interstate comnierce or use of an interstate facility; and 
second, any other oveit act for nn j  of the purposes specified, performed 
cluring or after the intersttito use. An attempt to perform any such 
other overt act during or after use is punishnhle as an attempt. The 
requisite mental ele~nent is "with intent. . . . to incite a riot . . . ," efc. 
Th= mental element, however, attache.. to the travel or use, and not 
to the sc?cond orert act. This p o w  no problem when the second act is 
p e r f o r ~ n d  rluriig tmvel or me, for the element of intent would attach 
to both contempomneous acts. When the second act follows t m e l  or 



use. ho\verer. there is no inclication from the statnte what mental state, 
if any, must acronlp:~ny the second act. I t  nlay be that "for an1  pur- 
pose specified" refers to the accon ipany~g  mental state-i-e.. "pcr- 
forms any other overt act l~nrl~osefull.~. More ljkcly. hon-erer, the 
phr:~m refers merely to  n cans:~l connection between the second act and 
the specified activities. I f  the lntler interpretation is adopted. then a 
crime may be co~umitt.ecl 11nclrr the statute where the ar t  and intent are 
widely separated. Thns, travel across n. State line with intent to incite 
a riot, follo\rcd some \\.eelis later bq another  holly innocent orertpct 
which is construerl to  promote a riot, could be prosecuted as a c r m e  
under this statute. \Y l~ i~ i r~ -c r  the construction, tlie statute is vagti.e?s 
to the clegree of cnlpal~ilitj  ~vhich must. accon~pan? the r q u ~ s l t e  
second act. 

T l u ~ s  the statntc is 1)asically an attempt statute. Fi&. no result-i.~.. 
no riot or  injury to perm1 or property-need be pro\-eel. Second, the 
substantive offence is completed ~uerely by interstate trarel with n 
specific intent. plus some overt act, any act, in fi~rthersnce of that 
intent.. 'I'his is the tmditional means for defining an ntten~pt-n spe- 
vific intent to commit the object crime jdns some orert act in further- 
ance of that intent.?' The completed substantix-e offense is at  most an 
attempt. JIorcover at, t r f f e ~ n . p t  fo ( tch i~re  thot attempt constitutes tlie 
snme offense. pl~nish:~ble I)y the s ~ m c  sanctions : 5 years' imprisonment, 
or  a $10.000 fine, or both. 

The statute was apparently intenclecl to allow a number of specific 
defen~es or  inmuilities. First, a conriction or acquittal on the merits 
in a State trial for  the snme act or acts is a bar to n Feclerd prosecu- 
tion. The effectireness of this provision as a prohibition of double 
prosecution for  substantially the same crin1in:ll conduct is open to 
serious question. First,  tlie statute cloes not speak to  the situation 
where a Federal conriction or acquittal is followed by the State 
prosecution for the same act*. When the Federal trial comes first, 
therefore. the defencl:~nt's sole hope of avoicling functional doulde 
jeopnrdr in a subsequent State prosecution (~mless there exists pro- 
hibitory State Inw) is the clue process clause of the fourteenth amend- 
ment. Ho~vever, the Suprenw C o ~ ~ r t  has held th:it tlie fowteentll 
amendment, cloes not bar successive Federal-State (or State-Federal) 
prosecutions." -4 second difficulty is that the statute nses the imprecise 
terminology b'same act" to dPscribe the instances where reprosecution 
in a Federal court is barred. The cw~r t s  ~ h i c h  hare  acldreswd the 
question of when t w ~  inclictmcnts clinrge the "same act" hare been 
notably u n s ~ ~ c c e s s f ~ ~ l . ~ ~  I t  is entirely possible. for  example, that a court 
mould hold thnt even though n State and Federal indictment charge 

Scc proposed ssnbswtion 1001 (1 ) . 
" r i b b n t c  v. Uqtitad G f n f e a ,  359 U.S. 1RT (1959) : Bartkrrs r. l77lrtoi.s. 359 U.S. 

125 (1959). 
For esamplr. presrnting a forged clwrk to a ashier  and accepting the cash 

art? two "acts" in l'irginia, B~tllock v. Co~rimon~rcalfh, 20.5 Ta. 567, 140 S.E. 2d 
821 (lWi), though they would I-ertainly be one in California, where the test for 
whether conduct is one act is ~ h ~ t h e r  it was engaged in for a single objectirr. 
E.R.. N ~ n l  r. California. 55 Cm1. 2d 11. 357 P.2d dW (19601 : Peoolc r. Kcller. 212 
c.k. 2d '210.17 Cal. Rrptr. W5 (1963). See generally Comment, ~ i o i c e  in Jeopardy. 
75 TALE L.J. 202, 2 0 S Z 7  (lw) . 



the same underlying criminal event, the acts are different. because the 
Federal one involres the additional element of interstate trareL2' 

Second, in an obrious eflort to avoid constitutional difficulty, Con- 
gress defined "inciting a riot'' to exclude ndvocacq- or ex~)ression of 
ideas or belief, so long as acts of violence or the "rightness" of 
riolence :we not advocated or asserted. This hardly aroids first amend- 
ment. di5culties. What is obviously lacking is any requirement that 
the proscribed speech pose a clear and present danger of ~~iolence. The 
s t n  tute does contnin the phrase t'clcar :uld present dnnper," but that 
refers to the danger that the vio7ettcc or threat of violence on the part 
of the riotem will cause injury to person or property. T1le.x-e. is no 
requirement that the speech pose any (lancer of violence or m-~ury .~~  

That the clrsftsnwn saw the possible, indeed probable, encroach- 
ments upon free speech entailed by this statute, is shown by the specific 
exemption for organized labor. A defendant pursuing the legit,imate 
objectives of organized labor is immune from the provisions of this 
act. It. is prohbly  reasonable to take this provision as a r e c o ~ i t i o n  
that the statute would ha1-e a chilling effect on otherwise legitmate 
group protests and expressions of grievance. 

The statute also establishes what nppears to be a nnique restriction 
on the traditional discretion of the Attorney General to invoke or not 
to invoke any prol-ision of the Criminal Code. R e  is first admonished 
to proceed as rapidly a s  possible with prosecutions of violations of 
this act. Failure to prosecute requires the subn~ission, by him, of a 
written report to Con,pess of the reasons for not prosecuting. No 
sanction or procedure for enforcing this mandate appears to be pro- 
vided. I n  principle. howerer, this provision places 21 substantial burden 
upon tho Justice Depitrtrnent in situations perhaps already the most 
t v i n g  and dificult for lam enforcement agencies. 

To conclude, the major effect of this statute. as a supplement tp 
State lam, would probably he to suppress free speech, restrict legitl- 
mate protest activity, and impede Iawft11 discussion of grievances. 
So far as the intent recluirements and the overall capacity of the statute 
to fulfill its function Attorney General Clark concluded : 26 

Any [Act] . . . ~ h i c h  requires you to prove the state of 
mind of an individual when he travels in interstate commerce 

%The limits o r  scope of a n  "act" cannot be determined until we determine the 
Iercl of ahstraction a t  which we want to parcel a course of conduct. Because of 
an inherent definitional circnlarity, jurisdictions employing a "same act" test 
for double jeopardy purposes hare  had to find another concept with which to 
give the tern1 "act" content. Some jurisdictions have chosen "intent" a s  the proper 
~ t a n d n r d :  for each a ~ t i ~ i t y  n~otivated by a distinct intent there is said to be a 
different act. See, e.g., Fam r. State, 1 GnApp. 122 !!it3 S.E. 64 (1Wi) ; Neal V. 
California, 55 Cal. 2d 11, 337 P.2d S39 ( l W ) .  Other jnrisdictions h a r e  defined 
"act" in less rspaniiive terms. In Wisconsin and Virginia, fo r  example, it .seem. 
that if an offen.% category contains one element not contained in another, a 
conwe of conduct which riolatex both, although motirated by a single intent, 
constitutes two acts. Bee WE. STAT. ANN. 8 !%9.71: Blrllook r. Gommontrealtk, 
20.5 Va. RG7.140 S.E.2d 821 (1965). 
a For attempts to enunciate the limiQ which the requirement of public order 

sets for the exercise of free speech generally, see T. E ~ m s o s ,  T o w m  a GE- 
THEORY OF THE FIBST .~MEKD?XFX'TT (I%%) ; MODEL PENAL CODE $ 2rfl.1, b m e n t  
a t  9-13 (Tent. Draft So. 13, 1961) ; TenninielTo v. Gift/ of Chicago. 337 U.S. 1 
(1M9) ; F&cr r. Selr Hork, 340 'IT.9.315 (1951) ; Kunz v. Nefo Pork, ,340 U.S. 290 
(1951) : Sifnlotko r. Maq~land, 340 U.S. 268 (1951). 

"From an interview on D C  television's "Issue m d  Answers" progmm. July 
16, 1967. reported in XSVI COXG. Q. WEEKLX REPORT 3!33 (March 1, 1968). 



is very difficult to prove. T think it. is also important that the 
American people not beliere that a piece of legislation . . . 
empo\~ering federal prosecution of people inoiing in  inter- 
state commerce to cause riots could really reduce riots. 

Furthermore, not only may the proscription of the attempt to com- 
mit, rnl zttempt be uilconstiintion~il but also, to  the estent this statute 
proscribes simple ntteni pis, it would he superfluous since general at.- 
tempt prorisions. applicable to every Federal offense. have been pro- 
posed for the This l e a ~ e s  one substantire offense-inciting an 
a.ctual riot-as a possibly appropriate Federal offense. 

B. T o  Tran.9port. or Teach the Pew of. TTTeapon~ Knotring. Having 
h'r'fn.s.on to Know. or I n  fevdinq Titnt the ,Same Ti77 Re Bmp7oyed 

n Pipi? D i s o d w ;  Ob.utmcting Po?ice D?i,.inq a Civil D i s d e r . -  
18 TT.P.f. P E  9.31, 232 

Responding to recommendations of the Rerner Commission, Con- 
g;l.ess enncteil the sections of the Civil Rights Ac.t of 1968 which p r o d e  
in pertinent part  : 

$231. (a) (1) Whoever teaches or deinonst~~tes  to any other 
penon the use. ay>licntion, or mnkinc of any firearm or ~ s -  
plosire or incencl~nry clcx-ice. or technique capable of causmg 
injury or cleat11 to persons, knowing or llarinp renson to know 
or intencling that the same will he nnla\~fully employed for 
use in. or in furtherance of, a ciril disorder . . . : or 

( 2 )  T l ~ o e r e r  tmnspoi-ts or innnufactures for transporta- 
tion in commerce nny fire:irni, or explosive or incend~ar;r de- 
vice. k n o ~ i n g  or 1la1-inp re:won to know or intending that the 
same will he ~iscd nnlawIully in furtherance of a civil dis- 
order; or 

(8) Whoever commits or :ittempts to coillnlit any act to ob- 
struct, impede. or intri*ferc with any fireman or larr enforce- 
ment officer 1an.fnlly engaged in the Inwful performnnce of hls 
oficinl clutks incident to nnd clnrinp the cormnission of a ciril 
disorder . . . 

Shall be fined not more than $10.000 or imprisoned not. 
more than five ye-am, or both. 

* * * * * 
2.32. Definitions 

For  purposes of this chapter : 
(1) The tern1 ' c i~ i l  disorder' nwans any public disturbance 

inl-olvinp acts of riolence by asseinblages of tlwee or mofe 
persons. which causes an ir~~mecliatc danger of or results in 
damage 01- injury to the property or pelson of any other 
iildiridual. 

The first two clauses proscribe the acts of teaching the use of, 
transporting, or mannfacturing firearms or incendiary devices. De- 
Perldant must l i l l o ~ ,  have re:lson to k n o ~ ,  or intend tlint the yeapon 
will be 11wd in a civil clisorder, thon,ah neither clauee speclficnll~ 
requires the actual occurrence of such disorder. The third clause 

"See proposed section 1001. 



proscribes any act or attempt to obstruct n fireman or lam enforcement 
officer during a civil clisorder. S o  special rnentd state need nccom- 
pany this act and no actual obstruction or impdence need result, but 
a civil disorder which affects commerce in some way must in fnct 
occur as an attendant circumstance. The penalty for the proscribed 
conduct, as   ell as an attempt, is a fine of $10,000,5 year's imprison- 
ment, or  both. 

The definition of "civil disorder" differs sonxwhat from the defi- 
nition of %ot" mntnined in the incite-lo-riot section. "Civil dis- 
order" is defined as a public disturbance involving acts of violence 
by assemblages of three or more persons, which causes an immediate 
danger of, or results in, damage or injury to  the property or person 
of any other individual. "Riot" requires :in act of riolence by only 
one person, not three. Since the statutes seek to prerent. simiiar oc- 
currences-riot+no distinction should he niade in definition or in 
label. Moreover, choosin the cabalistic number i'tIrree" is arbitrary Y ancl is not, responsive to t ie nlob chanlcter of the event whicll pronlpts 
the )ron~ylgation of both sections. Without conceding the des~rability I of t le offense of "inc~te to riot" or the offenses involved here, the in- 
vocation of such statutes should be restrictec! to events inrolring a 
"substantially large number of people," leaving the construction of 
this term to the courts. firtherrnore, so fa r  n s  attempt. is concerned, 
it should be covered in the proposed Code by a separate general 
attempt provision. 

The first two clauses of the statute leave vague whether a civil 
disorder must he in progress or even neecl occur. They fail to dis- 
tinguish between mnnufncture or t rnnspr t  on the one hand, nnd 
teaching or demonstrntin the use of weapons on the other. To the 
extent speech is proscribe b! by the teaching nnd demonstrnting clause, 
first amendment issues nre posed which colilcl have been avoided by 
restricting its applicntion to instances of clear and present danger 
of violence. And m the second clause, where speech is not involved, 
tho deterrent function \~ould be better served by specifically placing 
upon the defendant the burden of establishing the legitimacy of the 
manufacture and tmnsport of potentially letlinl devices. I n  a society 
anxious to reduce violence, this burden wo~~lcl place responsibility 
for guarding against misuse on those who can determine and control 

The third clause, which is designed to protect. police and firemen. 
is also r a p e .  It does not specify what mental state must accompany 
the nct that impedes or interferes with the police. Given the con- 

"See, ag.. with regnrd to English law, I. BROWNLIE. TEE LAW RELATING TO 
~ L I C  ORDER 75 (lm) : 

There is some slight authority for the rxistencc of a common Inm mis- 
clemwnonr of mt~lting aucl .vlling arms knowing that they nn. to be 
used for an unlnwful purpose . . . . Thr w e  of raploires to endnngrr 
life or property is dealt with by the Nalicim Damage Act 18Cn. es. 8, 
10, 45, 46. 54 and 65. the Offences against the Person Act 1861, s. 28, 
20 and 30, the Explosive Substance Art 188.3, 6s. 2-3, and the Post 
Office Act 1953. a% 11 and 60. In pnrticulnr. u. 4 of the Art of lSK7 
provides a penalty of imprisonment not excw~ling fourteen gears for 
myone making or knowingly haring in his p~ses s ion  or control nny 
explosive substance under rircumstanres which give rise to :I reason- 
nble suspicion thnt the rnnking, possession or control is not for n lawful 
object, unless he can establish the existence of a lawful object. 



fnsion : ~ n d  clisorcler that i n ~ v i i n b l ~  accompanies a "public disturll- 
ante." ~cciclental, innocent or even well motivatecl concluct nlight be 
helcl crin~inal.'" 

Fin:illy, on a broader level, since local and State law covers 
any given :ictid;r that woulcl actually interfere with the suppress~on 
of :i clisti~rbance there is no need for the prorisions dealing G t h  
obstr~wtilip the police ancl other ofirixls. To the extent interferenc~ 
with Fec1er:il oflic.inls nligllt, be inrolred. tlie proposecl general pro- 
rision of the new Criminal Code concernhip uiterference with Federal 
officials, tliougli not cli~wtly concerned with riots, +oulcl be sufEcie!it. 
Likewise. a general "g~111" control l a v  conlcl ehminate the necessity 
far the cl;~use in this stntlltc clealing with the nmnufactnre and dis- 
tr-ibntion of incendi:~r;r devices. 

One section of the Civil TZigl~ts Act of 1968. 18 T.S.C. $245, deal- 
ing p r h n r i l y  n-it11 civil rigllts violations, provides in pertinent part: 

(b) Wlocver, whether or not acting under color of law, by 
force or  threat of force villfully injures. intimidates or inter- 
feres with, or i~ttenlpts to injure, intimidate or interfere 
with- 

* * * * * 
or incident to n riot or civil disorder, any per- 

so!')etg;3 in a ~msiness in commerce or affecting 
commerce . . . 

* * * * * 
shall be fined not more t.llan $1,000. or imprisoned not, more 
than one year, or both: and if bodily injury results shall 
be fined not more than $10,000, or imprisonecl not more than 
ten years, or  both; am1 if cleat11 results s l d l  be subject to  irn- 
prisomnent for any term of years or for life . . . 

(c) Sothing in this sect,ion s1i:lll be constnled so as to  deter 
any law enforcement officer from lam-fully carrying out tho 
clnties of his oflice: and no law enforcement officer shall be 
considered to be in iolntion of this section for lawfully car- 
rying out the cli~ticls of his office or l a ~ f i ~ l l y  enforcing ordi- 
nances and laws of the thitccl States, the District of Colum- 
bia, any of the several States, or a1l-j- ljolitical subdiision of a 
State. . . . 

Section 101 ( ( a )  of the Civil Rights Act p ro~ ides  : 30 
( c )  The prorisions of this section shall not apply to acts 

or omissions on the pai t  of lam enforcement officers. mem- 
bers of the National Guard, . . . illembers of the organized 
militia of any State or the District of Columbia,. . . or mem- 
bers of the ,hne t I  Forces of tlie Tinitecl States, who are en- 
gaged in suppressing n riot or civil clisturbance or restoring 
law and order clnring a riot or civil disturbance. 

"Scc ,  t-g., L n n d r ~  r. Dcrlcg, 2% E'. Supp. 935 (S.1). Ill. lS8). 
"-;\rt of Apr. 11, Pub. L. N o .  9C)-2%, 8 101(c), 3 U.S. CODE CosG. % b. 

XEWS 706 (1965). 



' Section 245(b) of Title 18 proscribes the commission of any act, ac- 
companied by force o r  threat of force, which results in the inju 'K Or intimidation of, o r  interference nith, a specifiecl victim: a person w ose 
busbless is in commerce o r  affects commerce, The  requisite mental ele- 
ment is bLnillfi~lness'' n i t h  respect. t o  both the act and the result. 
"Riot" or "c i~ i l  disorder," though both are undefined, is an attendant 
circnmstance necesstlrx for  conmtion m d e r  this section. 

The sanctions authorized are graded according to the severity of 
bodily injury: if m y ,  t o  the victim : (1) where no bodily i n j u ~  results 
(i.e., upon con-iiction for a t t e n ~ p t ; ~  intimidation, or  interference), the 
masimnnl penalty is 1 year's imprisonment, fine of $1,000, or both; 
(9) vhere bodily injury results, the penalty is 10 gear's imprisonment., 
$10,000 h e ,  or  both; (3) where death results, the m a s b u m  is life 
inlprisonment. 

Wi th  the conlmerco clause as a jurisdictional peg, the statute is ap- 
parently clesignecl to help ]>rotect businessmen durinp the course of a 
bbriot" from injury. intimidation, or  interference. It is difficult t o  con- 
ceira of any conduct covered by %jare," "intimidate," o r  "interfere" 
that is not otherwise covered by State and local of fe l~es  such ty as- 
sault, burglary. ancl criminal trespass. Hoviever, this provision 1s de- 
signed to su~plenlent  mther than to supplant State and local pro- 
tection. Local authorities are not relieved of responsibility for prose- 
cutinc conrlnct also violative of State and local law. Indeed, no pros- 
ecut,ion uncler this section. unlike the incite-to-riot section, can take 
place withoi~t certification by the Attorney General that. Federal pr?s- 
ecution is in the p ~ ~ b l i c  interest ancl neces,zrg to secure substantial 
justice. 

The section by its initial terms is applicable to lam enforcement 
psrwnnel nctinq under color of l:~w, but a sul,seqi~ent proTision, appar- 
~ n t l y  inspired h~ the r e r r  nntlerstandable colwressional concern over 
riots, esenv>ts the police. The statute first provides the umal .patuitous 
and in a11 likelihood innocnous assinnnce that 1:t.w enforcement per- 
~omiel will not be s ~ ~ b i e c t  to any s~)ccial constraints so long as they 
;hide by the C i d  Rights , k t  to which they :IW csplicitly subject. A 
seconcl and unusu3l provision is neither pntni tous nor innocuous: it 
.?rants inmunitv for m y  arts o r  omiwions by 1:lw enforcement officers. 
National Guard nwmbers. and meml~ers of the armed forces when 
the;y are engaged in suppress in^ a "riot or  civil ilis+urhmce." Snch a 
provision defeats the very goal. the reduction of I-iolmce, Congress 
.snurrl~t to serve. Despite conqrvssion:d objectires to the contr;~ry, the 
exemptions may he nerceired not only as  nnpportnnity but also :IS an 
explicit license for  Inw enforcement personnel to violate any of the 
Ciril R i d t s  nrori4ons. I t  can be 11secl and co~lstrued to iwtify the use 
of esceq41-c force cl~u.ing the course of a "riot," or a . 'c i~i l  disturbance." 

"Civil disturbance," ~ml ike  *'riot:' and ';ciril clisorrler," is nowhere 
defined. - i t  best. this unexa1:xined texti~al r l iw .en i~nc~  c:ui be attributecl 
t o  careless clrafting; at  worst, it might be reacl to p n t .  immunity to 

The at,tenipt nspect of this proesion will not be analpzed since it is assumed 
that attempts will he rovered by a general attempt proFision. 



police imd militarv for m y  civil ~'itrlits violation co111ntittt.d during 
l ~ a c e f u l  ciril dis~hedience.~? The Remer  Comiss ion  that clur- 
inp n riot, "cliecipli~ie of the control force is :I crucial factor."" Rather 
than stren,gtlien lmlice cliscipli~~e mid reenforce their sense of profes- 
sional resl)onsibilit~, this  st:^ t ~ d e  encourages. h o w e ~ e r  n-ell intentioned, 
l:~rrlessness on the part of . b l : ~ ~ v  enforcen~ent officers." I t  ni:tkes their 
escessiv~ use of force nncl their riolntions of civil rights pridegccl. 

Finally, to  the extent that the s111)st:liitive prorislon itself is neces- 
sary to supplenient protection of tliose engaged in business. there is 
no justification l'or li~iiiting this protection to  riotous periocls. The 
riglit to mlgnpe in bmincss or~glit to be protected in the sane  way as the 
other c.iril rights d i~ r ing  pacvI111 periocLs as well. micl ought not to 
be used as a nie;ms for  introclr~cinp into the entire ciril rights chapter 
of the proposed Criminal Code the pernic.ions exemption of law 
enforcement officers. 

I). PO&-~onv i r t io~~  r S ' ~ n c t i o m 4  G.S.O. $7319 

The Omnibus Crime Rill of 1968 provides in pertinent part:  
(a)  -h individual convicted by any Fedeml. State, o r  local 

court of competent ju~isdiction of- 
(1) incitii?qa riot or  ci-ril disorcler : 
(2) orpanlzmg, promoting, encouraging, or  participating i n  

n riot or  c i d  disorder; 
(3) aicling or  abetting any person in coinnlitting any of- 

fense specified in clause ( I)  or  (2) ; or  
(4) any of inse  determiled by the head of the employing 

agency to  h a w  been conuiiittecl in  furtherance of. o r  \\-hilo 
participating in, a riot or  cicil disorder: shall, i f  the offense 
for drllich he is conricted is n felony, he ineligible t o  accept or 
holcl any position in the Government of the Fnitccl States or  
in t.he gorernment of the District. of Co l~~mbia  for  the f i ~ e  
years immediateljr f o l l o ~ i n g  the date upon rrliicl; his conmc- 
tion becomes final. - h y  such i n d i v k h l  h o k h g  a position in  
the Governnlent of the TJniterl States ?r the government of 
the District of Colnmbilt on the date his conviction becomes 
final shall l x  r e m o ~ e d  from such position. 

To the extent that riots are ail expression of frnstr:~tion over a sense 
of powerlessness and alien:~tioli on the pa1.t of those n-110 are left out, 
sr~ch a statute serves only to esnccrbate tliose frustrations. Trowever 
narrow the clefinition of "riot!' or riot-related offenses n-hich would 
sribject an indivicln:d to this sanction, the statute can only aggrarnte, 
not reclnce, the lilielihmd of riots. "Riot," howei er. is not narrowly 
defined in eitlrer Stnte or Fecleral legislation, and thus individuals 
niay bo depri\ ed of got-enuiienl cniploylnent for exercising their riglit 
to f r w  speech and for engaging in activity that nercr approaches a 

In distinguishing "ciril disobec1ience"fro~n "riot." -illen makes use of the 
Ghandinn conwption: "the conduct of the actor. wen though illegal, must he 
open ;ind public: the means inust I,c nonriolmt ; and the actor must willingly 
accept the pennltirs lawfully prescribed for his behavior." F. Allen. Civil  Diso- 
Bediewe and the Legal Order, 30 U. CIX. L. Rn-. 1, 9 (1967). 

REKSER REPORT, s ~ i p r a  note 7, at 174. 



"riot*" in teniis of large numbers of people. Finally. power is placed 
in the hands, not of judges, but. of agency heads who may arbitrarily 
apply this snnction. From tiny rantage point, this statute, despite its 
noble purpose, is bad. 

111. How Is A RIOT TO BE DLSTJSGKTISIIEI), FQR CRIXIXAL LAW PUR- 
POSES. BOTII FROM L.\\VFUL COSDLQX ASD FROX OTHER COSDOCT 
(BOTH ISDIVIDUAL ISD GKOEP) FOR W I ~ C H  I S D ~ U A L S  ARE -h- 
IU:ADP SUBJECT TO CRIJIIXAL LIIRII,ITY-EITIIEI( 'IT AVER THE STATE 
011 FEDEIUL SUBSI'ANTIVB ('RIJIINAT, TA\\\- ? POSED ,~NOTETER WAY IS 
THERE A NEED FOR A SPECIAL SUUSTASTI\T O ~ X S E ,  "RIOT"? 

The Federal Convention, meeting in Philadelphia in 1787, was at- 
tended by men who had rebelled agninst Englancl and who were them- 
selves plagued with the threat of the rebellion by S h y  in Jlassa- 
cliusetts. These men vere ncutelp awrire of the impwtance of ol~ler  on 
the one linnd, and of the viilue of protest and dissent on tlie other. 
The viability of the union which they hoped to establish would de- 
pend on the ability to safeguard these values through law. The prob 
lem was to clefine the line past whicli dissent ancl protest became an 
intolernble burden on a minimum need for order.34 Any definition of 
riot for urposes of establishing criminal liability niust confront this 
newr enc 7 ing challenge. 

IIarold Laski defined tlie challenge in a way that is still relevant : 35 

Those who speak of restoring the nile of law forget that 
respect for law is the condition of its restorntion. And respectb 
for lam is tit least ns ninch R function of what law does as of its 
fornial source. Men break the law not out of an anarchistic 
hatred for laws as such. but because certain en& the deem 
fund:inicntnl cannot be attained within the frnmewor i - of an 
existing system of Inws. To restore tlie rule of law ine~ins 
creating the psycllological conditions \~hicli  make men yield 
allegiance to the law. No liniitations upon gorernnieut can be 
maintained when society is so insecure that great numbers 
deny the validity of the veT  foundations upon which it is 
based . . . . 

* * * * * 
Fear is tlie parent of rel-olution. for it inhibits that temper 

of accom~nodatio~i which is the essence of successful politics. 

" [Ulass  deruonstmtions, ho\rerer pncefullF intended by their orga- 
nizers, always involve the tlnnger that they fnny erupt into riolence. 
Hut tlesl~itth this, our Constitution and our trnditions. nx well as prnrticnl 
wisdom. teach us that city officials. police. and citizens must be tolerant 
of mass demonstrations, howerer large and inconvenient. S o  city should 
be expected to submit to parn l~s i s  or to widespread injury to  persons and 
property brought on by riolntion of Inw. It must be prepared to prevent 
this by the use of planning, pxsnnsion. and restrained Inw enforcen~ent. 
I{nt a t  the same time, it ju t he  city's duty under lnw, and a s  a nmttcr 
of good sense, to make cwry  effort to provide ndequnte facilities so 
that  the denionstration can be effectirely staged. so  that  i t  can be 
conducted without paralgzing the city's IUe. and to p r o ~ i d e  protection 
for the demonstrators. The city must perform this dut~-. (FORTAS, Cos- 
CERSIXG I>ISSEXT AXD CIVIL DISOBEDIEWCE .36 (1968) ). 

"IAASKI,  REFLECTION^ 0s TIIE RESOLUTION OF OUT TIME 16, 18 (1M3) : "In 
mairltnining the rule of law we must be cnreful not to sncrlfice it in the name 
of order" quoted in KERNER REPOBT, u p r a  note 7, a t  171. 



The criminal law is one? thougli only one, of the social controls by 
which \I-o stril-e to keep our re\ ol~itions peaceful. l\'hile the crinlinal 
law delines I)eh:~\-ior d i i ch  is ciecnid intolerably clis*lrbing to and 
destructive of c.olnmunity vnlucs, i t  also sen-es to protect the free es- 
pression of nnusn:tl, even dei-iaiit, ideas m d  conduct so essential to the 
growth of a denmratic society. In clefmilip specific condnet as offeii- 
sive, n Criminal Code tlicreby exclucles from liability-as is  ob~ious  
once said-all other roncluct. And while the criminal law prescribes 
s:uictions \vliich the gowrlunent is authorized to impose up011 persons 
c.onvic.terl or susywtecl of enqq ing  in prohibited conduct, a t  the same 
time. to foster conclitions \vhicli w n r e  a general cont.inuity of allegi- 
ance, it restricts the extent. to n,hich the state can impose 

- i t  what point then does lnwful protest become illegal ac t . idy?  Put  
:illother K X ~ .  how is a riot to be distinguished from lawful demonstra- 
tions. from the exercise of liberties whicll require and deserve protec- 
tion I 7Thether perceived from a11 historicd, sociological, political, or 
ps~cholopical nn tage  point, riots are often a foim of protest. a drama- 
tic rcfiectioii of dissnt isf action with either  go^-emmental or p i r a t e  
instit~~tions: 3i riots are often :In espresion of undefined but nonethe- 
less rd frustration and hostility, built up over generations, of the 
failnw of society to offer certain segments of the popnlation any hope 
or h o p  acconipaniecl LJ- adequate opportlmit.ies for fulfillment,ss 

To justify rnaking criminally liable the participants or  mchitects of 
group. c~.on-cl, or mob behnrior, there must be something more tellan 
protee~t, more than r n p e  or precise expressions of discontent. That 
.'something more'? is either : 

(1) Piobnce.-the forceful exercise of porer  which results in  in- 
juries to person or damage to property, or rh ich  seriously threatens 
such injury or damage; or 

(2) Intelfewnce with 7azofic7 ~~zcrszlit.-~uireasollable interference or 
serious threats of interference wit11 l i ~ \ ~ f u l  public or private ctix-ity, 
with constitutionally gunranteed rights, and/or with l a ~ f i l l  efforts 
to safeguard these pursuits mld rights. 

The essence of n riot, for purposes of the criminal law, is a large 

36Sre Goldstein, J., Police Diswetlon Not to Itwoke the Critttinal Process: Lorc- 
Tisibllity Decisions in the dd?tfi?fistratiOn of Justice, 69 YPsLE L. J. 343 (1960) 
[hereinafter cited a s  Cdldstein, Police Discretion]. 

%See Dynes and Quarautelli, What  Looting in  Ciuil Distrtrbancca Reallfj 
JIrar~s, 5 T ~ , i s s - - ~ r - r ~ o s  9 (May 1968) : 

Looting during the coume of riots may be a s-mbolic protest about the 
way proper@ is alloc-at& Arcording to this view, looting during 
'mcial' outbreaks has been a bid fo r  the redistribution of property. 
That looting (luring riots is more widespread than in natural di-sasters, 
that i t  conccntratw on prrstigr items that symbolizes the good life (i.e. 
color T.T. sets rather t b  hasic necessities) and that  it  receives the 
su;upgort and approval of many within the deprived sectors who d o  not 

themselve, wlMantintcs this riew. 
="The r a t  on h r e l f t h  Street cnln looli a hundred yards nwap and see anothcr 

black cat living in an eight-roorn house with a 1967 Pontiac and a motorboat on 
Lake 3Iichipan." a S c p o  school trnchcr told n riqitor t o  Detroit dnring the sum- 
mer of 1967. "For that  matter, General Motors itself is only n few blocks away. 
I've .wen kids from m y  school walk over to the showroom and sit d o n  in a nrw 
model ('aclillnc. sort of snuggle their liltle rear ends into the soft leather, slide 
their 11nnds over *thr slick plastic stceiing wheel, and sap "Man. feel t h a t "  It's 
all so close. and yet it's all so fa r  away, nud the fnlstrntion jus t  eats them up." 
( S A ~ T E K  & TIISPS, 8upt-a note 9, a t  122.) 



group of people, ol:,anizecl or not, engaging over a relatirely short 
spnn of tiirie eitlmr In riolent conduct or in other unreasonable f o r m  
of interference with legitimate private or public activity. 

Justification for a separate substantive oflense of "riot," particular17 
in a Federal Criminal Code, would rest initially on a determination 
that the es i~ t ing  body of State and Federal criminal offenses are in- 
suficient to cover all forms of disturbing conduct t.liat are the 
essence of a riot. ,4n illnstratire selection of substantive offenses 
whicli can he fonnd in State Criminal Codes suggests the ~ i d e  rmpe 
of potentially riot-related conduct. which is proscribed: disorderly 
conduct, breach of the peace, pbstruction of traffic, arson, criminal 
possession of esplosires, crim~nal trespass, burglary, possession of 
burglar tools, theft, assault, possession of illegal weapons, traffic in 
n n l a d u l  weapons, denial of ciril rights, reckless endangerment, creat- 
ing a l~azard. obstructing public officials, @ing false alarms or in- 
fornlation to authorities, mansl~augl~ter, hornwide, treason, and finally, 
conspiracies or :lttcmpts to  coninit all of tlie above 0 f fen~ .3*  

I n  aclclition, as h a s  nlready been noted, most State Codes do make 
special p r o M o n  for riot. u n l a ~ f i ~ l  assembly, or ciTil disorder. With 
or ~ ~ i t h o n l  a riot pro! ision the ~rsenals of State substantive offenses 
are slifficiently complete to  enable State and local officials to invoke 
the crimin:ll process against all persons who make, threaten to make, 
or are trying to make a "riot" sonlcthing more than peaceful pi+otest. 

T l ~ e n  there is nclded the Federal arsenal of substantire offenses, 
as it is or, more relevantly, as it is ronteinplt~ted in mision.  tlie need 
for $1 separate offense of "riot." becomes even more questionable. The 

''So effort is  made here to enumernte the many additional and supplemental 
riolntions to be fonnd in municipal Codes. Blct see, e.& the followhg from a form 
complaint charging violationfi of the Chicago XunicipuT Cote: 

. . . Conlmitted the offen-se of Di..orrlerly Conduct in tha t  he know- 
ingly 

( a )  Did any act in such unreasonable manner a s  t o  provoke, n u k e  or 
aid in  making a breach of Face. 

( b )  Did or made any unrensonable or offensive act, utterance, gesture 
or display which, under the circnmstt~nces, creates a clear nnd present 
danger of a breach of peace or  imn~inent threat of violence. 

* * * * 
(d )  Failed to obey a lawful order of dispersal by a person L n o m  t6 

him to be a peace officer under circ~~mstanres  where three or more per- 
sons a r e  committing acts of disorder1;r conduct in the immediate vicinity, 
which acts a r e  likely to  cause substantial harm or  serious inconvenience, 
nnnoyance or  alarm. 

( e )  Assembled with three or  more persons for (the purpose of using 
force or violence to  distnrb the public peace. 

(f) Was begging or  soliciting funds on the public ways. 
(g)  Appeared in any public place manifestly 11nder t h e  influence of 

alcohol. narcotics or other rlrup. not therapeuticslly administered, to  
the degree thnt he may endanger hin~self or other persons or proparty. 
or annoy persons in his r ic inie .  

( h )  Carried in a threatening or menacing manner. withont authority 
of lam, nng pistol, revolver, dagger, rnzor, dangerous knife, stiletto. 
knnckles, slingshot, nn o1,jcrt containing nosious or  deleterions liquid. 
gas o r  substance or other dangerous n-eapon or concealed snid weapon 
on or  abont the person or rehicle. 

In  riolation of Chapter 193 Section ID of the  Municipal Code of The 
City of Chicago. 

Sre nko Lnndry v. Dale]/ ,  280 F. Supp 938 (S.n. Ill. 1068). 



proposed Code would cover, among other pot en ti all^ riot-related of- 
fenses : treason : r eb~ l l  ion, sedi tio?~, orpanizinp, or  adroc t '  orer- 
throw : mutiny : impairing ini,~t:lry effect~i-eness : ::ti?& on 
diplonintic personr~el ,mcl property; i n j u q ,  trespass, tampezing, or 
interference with Fcdcml property: resisting or  obstrncting-j~!sticc 
or Fetlrr;~l hlnctions: conteml)t, tlisohdience of sibpenas, admlnlstra- 
tive orulcrs : t1rfi;ucc of Federnl rrgtilat.ion : cit-il rights protection; 
threats n11c1 blaclilnail ; Iiomic*ide; arson: theft, robbery and bur- 
glary ; :~ssaults nncl life-encl:~ngc.ri~~p behavior; as well as  conspiracy 
attempts ancl solicitation of these otTcnses. I t  is thus clifficu~lt t o  conceive 
of any riolence o r  other nnreaso~inble interference with ~ub l i c  or  pri- a \ate actirity which arouses public co11ccl-n about riots an which is not 
already proscribed. 

The recitation of State and Fe~lernl substantive offenses lea& to the 
conclusion tlint there ought not lo be n separnte offense of "riot" in 
the proposed Fedcml Criminal Cock. Nevertheless there remains tho 
other characteristic of "riot1'-a snbstantially large nllmber of vio- 
lations over a sllort span of time-rrhich prompts asking i~hether  
sanctions autl~orjzed for riot -related offenses should be different from 
those ordinarily authorized. 

ITT. S ~ I ~ U L D  A CRTXE COMJZI~ITED D m s ~  on IN F r n n ~ ~ k s m  OF z 
RIOT BE SPBJECT TO  TIT^: SAME, GRE.\TER. LESSER, OR DIFFERENT 
S \XCTIOXS F ~ o a i  THOSE , ~ ~ T T ~ O R T Z ~ D  FOR T I E  S,\XE ~ F F E S S E  COX- 
a m  Drp,rsc MORE "No~ar .IT,?' PERIODS ? 

The l a x  has generally treated <'riot'! as an nggrax-ating attendant 
circnnistance ju s t i f~ ipg  an incre:~se in the anthonzecl sanction for  n 
wive11 offense. These ~ncreasecl sanctions are of two types: pre-conric- -. 
hon and post-con~iction. The common law authorizecl pre-comiction 
sanctions by  lieri ring police oficers of linbilit .~ for  hornicicles com- 
mitted in quelling a c l i s t~ rbance .~~  

The C i d  Rights Act of 1068, as  lias already been noted. also es- 
empts police. 'bellgaged in suppressing a riot" o r  '*restoring law and 
orcler," fr-oln criminal linbility for  ~ i l l f i d l j  :mil forcefu1l;r injuring 
or intimidating anyone exercising enun1er:ited feder:~lly protected civil 
rights. "Riot" serves as an :lgprnriitinp factor for the participant by 
simultaneously s e ~ r i n g  ns a mitignting factor for  the law enforcement 
officer ~ l m  is relierecl of 1i:lbility for failure to exercise the restraint. 
that irol~ld otherwise he r1rni:lndecl of llim in the cou~st. of his duties. 
To the cstcnt that the police \vonltl be deterred from using excessire 

"' In the interpretation of r13 Hen. JT. c. 71 it has been held. that all 
prson., noblemen and others, except women. clergyn~en, persons de- 
vrcpit. and infants under fifteen, are bound to attend the justices in snp  
grrssing a riot, upon paill of fine nncl iniprisonment; and t h n t  an11 ba t -  
t w y .  ic'orrndiiig. or liilli?tg the  rioter.?. that  n tay  knppptil in xicpprcsuing 
tlrc riot i.s j t r r t i ~ b l e .  [P. 1 Hal. P.C. 495; 1 Hawk P.C. 161.1 So that our 
ancient law, prerioi~s to the r~rodrrn Riot Act. seems pretty well to hare 
gnnrdetl againqt any ciolent Iwrarh of the public pace .  (BL\CKITOSE. 
CO\l3rEYTARll?S O X  TTIE ~ A W S  OF W N G L A \ ~  155 ed.) ) 

Scr. nlxo Sflcn. REV. Cnnr.  con^ fi 5510. Comment s t  426 (Final Draft 
1007). SIichigrtn law also nssigns to riot participants the liability for the 
dmth of one killed in trying to repress the riot. Jlrca. C o s s o ~ .  LATS 
5 i450..i2i (lW8). 



force were there no exemption, the existence of such an esempt,ion.op- 
erntes as official nuthorizution for increasing pre-conviction sanctions 
for "rioters." Congress has :dso treated "riot" a s n n  aggravating cir- 
cun~stance ~vhich justifies an increased post-con\-lctlon sanction: fol- 
lowing conviction for a State or Federal offense committed during or 
in furthen~nce of n riot the offender becomes ineligible for Federal 
employnwnt for 5 years1 

"Conmittecl during the course of a riot" is treated as :in aggr?~-ating 
factor for two purposes, retribution and deterrence. The retrlbutire 

se is often unacknowledged m d  b m e s  camouflaged b j  the 
fJz!?and language of deterrence. Increased sanctions undoubted1 
serve some as an outlet. for anger aroused a p i n s t  those make 11 .r' e 
more dangerous by engaging in criminal ac t~r i ty  when protective ub- 
lic resources (police, firemen, posecutors, defense counsel, an t.he 
courts) are overtaxed and at a d i sad~an tage .~~  

B 
Conceptually, 110\1-ever, pre-conviction sanctions are not to .serve a 

retributive function since there is no place for punishment prior to a 
finding of p ~ i l t .  Such sanctions are to be kept at  a minimum consistent 
with nssurlng an opportunity for the criminal process to run its course 
so that innocence, rvllich is initially presumed for each individual, 
or guilt may be determined. Increas~ng post-conviction sanctions, 
not pre-co~ir.iction sanctions, for retributive purposes may therefore be 
an :~pprolwiate response, although there must be some collective point 
of d~min~shing returns even for vengeance, Rut retribution does not 
:tppe:lr to be a goal of the proposed Criminnl Code. Its general pur- 
poses section omits retribution as an official objective of post-conviction 
snwt 

1'210 more significant and complex issue, even if retribution were a 

" 5 1T.S.C. (i 7313. Recent legislatire history includes other proposals in the 
sanie spirit. e.g.. C0No. REC. H. 15067, 90th Cong. !&I Sess. fj 1302, 111 CONG. 
REC. EL 7514 ( 1 M )  ( to  deny Federal aid to students involred in unirersity dis- 
turbnnces) iind COHO. REC. 9. 2183. 90th Cong.. 1st Stss. 8 1. 113 Coso. REC. 
S. 20'330 (1967) ( to  make any person conricted under either Stnte or Federnl 
law of rioting or of n riot-connected crime permanently ineligible to receive any 
Fedcml pnylnent o r  assistance whatsoerer). 

See J. Goldstein, Psychoc~~nlyab a ~ t d  Jurispr~cdcnce. 77 TAIS L.J. 1633, 
1071-1072 ( 1008)) : 

[TI he menning of nn actual experience in giring direction to n person's 
life r ~ s t s  on countless internal and external variables. S o t  only map 
what appenrs to be a similar went  hare diff'erent significance for the 
same person a t  different stages in his derelopment. but It niay also hare 
different implications for different people a t  similar stages of develop 
tuent In~plicit in this observation is  a n  insight of substnntiai significnnce 
to  anyone seeking to predict or to ernlunte the consequences of decisions 
in law. . . . For esnmple, in evaluating a decision to impose n criminal 
sanction against a specific offender for purposes both of satisfying the 
punitire demands of the cornmnni* and of deterring others fro111 en- 
gaging in the offensive conduct. the student of law must recognize that 
the decision may satis* some demands for rengennce, exacerbate some, 
nnd hnre no effect a t  all on others; and may for some restrnin. for some 
~l~rorokr ,  or for some hare  no impact on the urge to engage in the pro- 
liibitrtl conduct. Recognition of the ninltiple consequences of every law- 
c.reatet1 (.rent  r rakes co~uprehensible the never-ending senrch for niultiple 
resolutious of whilt is perceired to be a single ~)roblem in law rind the 
resultlr~g need to lind an etisenlble of officinl nnd unofirinl rrsponses 
whirli o r 1  bt~lnncc cSome closest to achieving the socinl control sought. 

Sce Study D m f t  section 102. 



god,  is whether more severe sanctions will serve to reinforce o r  to 
uilclcn~iine tlie law's deten.cnt impact. Additional pre- and post-con- 
viction s:lnctiom, it is reasoned, w l i  deter potential offenders by nmak- 
ing tlicln weigh the reducetl risk of gettinu caught or  conricted because 
law enforcement facilities arc oTertase8 against the risk of being 
treated lnore harshly if convicted or discovered. The a r ~ u n e n t  restspn 
tho nssu~nption that more severe s:~nctions will foster greater cons~cl- 
cmtior~ and foresight :imong L'potential oll'enders" caught up in n 
cl.o\vtl so that they will clioose not to co i~~ln i t  n crime or  choose more 
'.norn~:il periods" for  their crimin:il activity, Le., periods when tho 
usual deterrent forces at work have not been weakened. 

This nssu~nption cont:lins two concepts-"clloice" and "norlnal )e- 
rim1s"-\~hicli require esnn~ination. First. cturing "normal perio d s" 
law enforcc~nent 1s selective, not full, enfol~rllient. Society has gen- 
erally be11 unwilling to pmvide, for finnncinl and other re,asons, 
enougli police, prosec~ito~s, defense counsel :uid judges to fully 
enforco the substantire cri111in:~l l n \ ~ . ~ '  T o  the extent that the break- 
down, I)y riot, of a n  alrecidy ovcrtaxed syste111 of justice is a con- 
sequence itself to be cleterrrd, :lntl to the extent wcli a consequence 
t r i g g ~ l s  :I geometric progression in  violations, tlir 111ost direct deter.- 
rent 1s to increase law enforccriient nmnnpower, not sanctions.45 By es- 
tablishing emergencr procedures for utilizing extra police, p r o w n -  
tors. defense counsel. judges, supportire staff, and facilities and by 
thus s :~ fep~ard ing  the power of local and State :tuthorities to deter- 
mine priorities of enforce~nrnt, gorernment can insure that tlie ncl- 
ministr:~tion of justice is not pr:~lyzecl by :I riot and that it can con- 
tinue to f ~ ~ n c t i o n  at the "iiorn~c~l" level of detcww~ce, and wit11 dur 
regart1 for constitutional snfep~nrcls. 

S i ~ c l ~  contingency plans cnn nko serve to redurc the likelihood of 
police panic and thus deter excesses of force. W l ~ a t  Freud observed 
n h u t  the rnilitnry applies :IS \wll to tlie police: 

[E]:irh incliridu:~l is bo11nc1 b~ libidinal ties on the one hand 
to the leader . . . and on tlle other hand to the other mern- 
1m.s of the group. [T]Iw essence of n p l a l ~ p  lies in  the 
libidinal ties existing in it. . . . A panic arises if a group 
of that. kind l~eco~iws rlisintrprated. Tts cli:~ractcristic~s ilre 
tlint none of the orders given ~uperiors  nrr nny longer lis- 
tcuetl to. and thnt each i~idi~-i i l~ial  is only solicitow on his 
own account, and witlioilt xny considrl~~tion for  the rest. 
'I'lle mutual ties harts cwwd to exist. and a gigantic and 
scwseless fear  is set frc~e. [I]t is of tlir very rswnce of panic 
t h t  it hears no relation to the danger tll:~t tliwatens. and 
often lmnks  out on tlm niost t rix-inl occasions. . . . 

" Stc Goltlstrin. Police Diso-c,tlon, srcpm note 36. 
'"or rclmrts of eff0l.t~ to itlcwwst~ Innv enforcrnicnt Innnlmwer and to cslnl,- 

lisii s t l . ( w ~ ~ l i ~ ~ e t l  prn~edurrs for ( w i ~ r ~ r n r i e s  SWII :IS riots. scr S.T. Tinirs. . \ ~ f i .  
5. 1 H W  : ~ t  X1. cwl. 4 (Report of tltr 3 lapr's  C(~rnnlittrc* on the ;\dministrnfion 
of .Tnsticv T'ndcr Emergency Contl i t io~~s)  : ISTFRI\I IIEWRT, r)xsrn~c-r OF COI.U\I. 
BIA C'O\l\IITTEE O S  TTTE ;\D~IISI~XRATIOS OF JFSTICE CSDER EIIEBGESCC COSDI- 
TIOSS ( N:I$ 2.5. 19f3.9). 

. " S. )'rl.lltl. OrOlfp P ~ ! I c ? I O ~ O ~ I W ,  S V I T  THE STASDARD EDITIOS OF THE  COUPLET^^ 
P s ~ c r r o r . ~ r c ~ ~  I l -ORKs  OF Src\tusn FREX-II !)XM (1020-'132) [h~rcinnfter  citcd 
ac S. Frcl~d]. 



Eridence of police brutality, such as that characterizecl by the 
Report to the Xat,ional Commission on the Causes ancl Prevention 
of Vio1enc.e ns "police riot," may bear this out anel would prompt 
the development of eniergency plans and tixining designed to re- 
inform or nt least keep intact the ties essential to a di&iplined 
professional police clepartnlent. TTithont snch plans. or in failing to 
carry out such plans, the consequent weakening of mutual ties within 
t . 1 ~  department releases each for nlernbership in il  nelr, possibly leader- 
less, group-a mob in which as Freucl obser~ecl " i r id idual  inhibitions 
fall ttway and dl tlia cruel, brutal and destructire instincts which lie 
donilant in incliviclnals . . . are stirred up to find free gratification."'" 
Of course a "polics riot" may be bee\ irleence not of panic but rather of 
strong ties between the menlbers of a police department and then- 
leaders wllose orders such as "shoot to kill" they obediently follow.*9 
A s  Freucl obserred : 49 

[ E l r e r ~ d l i n g  that the objeet [tlie leader] does and asks for 
is ngllt and blnn~eless. Conscience has no application to any- 
thing that is done for the sake of the object; in the Mindless- 
ness of lore renlorselessnoss is carried to the pitch of crime. 

But the law, part ic~~larly the administration of the criminal law, in 
a democratic society is to conin~r~nd respect, for the dignity of each 
individual as a l n ~ n ~ a n  being and thereby to assure his allegiance to 
the state. 7'h:lt is why the law- nutlzorizes the use of lethal force o d y  
when life is enelangered and legitimizes force only when necessary 
and in accorcl n-it1 clue process. 

The deterrence ~ r g u n e n t  for increasecl sanc.tions rests also on a 
mistaken assumption about the seconcl concept, "choice." m a t .  is 
known about crowd psycho log^ and the sociology of a riot s?lgpsts 
that incrensecl sanctions. particularly pre-conviction s;ulct~ons mrolr- 
ing phssicnl force, will. on balance though not without exceptions, 
increase the frequency of riots or the extent of violence associated 
nit11 them. The ]~sychologic:~l and sociological theories that seek to 
explain the riot plmnomenon hzrdly rise above the descriptive. Yet 
these theories, however limiterl. arcJ t~cleqnatc, first, to challenge the 
rien- that more severe sanctions will serw a deterrent function and. 
second, to cast doubt on volnntariness or mens rea, fundamental 
requisites of those offenses for which a rioter might be held criminally 

Lo Boil, in his now classic. Pxychology of the B e d  (1895), made 
obsel~at,iolls a b u t  tlie cro~cls  of the French Kevolution which re- 
main relemnt. to collective behavior. Le Boil's niajor thesis was t h ~ t  
onco merged in n. group. a law abiding perm11 SWILLS tcn~pomril j  to 
lose his critical and moral standards and tl~creby becomes prone to 
violcnw and capable of other unlawful activity. Win t  releases these 
hostile nilcl ngg~wsire forces in the L-rei~soni~ble I I I : ~ "  :1nd why and 
how such forces can sweep tl~l~ough a c r o ~ d  is yet to I)e nnelerstood. 
I t  is as if the anonymity whicll :in indie\ iclnal acquiw* in x ci-on-d 
I O O S P I ~ ,  like alcoliol, the tics Letween the inner checks which con- 
stitute conscience anel its many esteinal nourishing forces (parents, 

'' I d .  a t  in. 
'' D. WALKER, RIGHTS IS COXFLICT ~ i i i  ( 3.968) + 

'' S.  Freud, atrpra note 46. 



friends, police, public opinion, etc.) which are a part of each man's 
reality.50 More s~~cifically,  to the extent that. riot. constitutes a 
brenkclo~n of law and enforrenlent, external nutriments vhich, in 
psychoana1JTt.i~ ternis, am essential to the work on both ego ancl super- 
$.go arc \renkened 111 their efforts to control hostile and a g - m i v e  id 
impulses. -111 esnlrq~le of the elfect of this ~i thdran-a1 of external 
nutximent is t,he uninhibited conduct of soldiers and tral-elle~s 
abroad."' J f m  relevnnt is the attitude of a rioter facing a wide opm 
store full of goods who imn~xrks : '.It n-ould be $1 crime not to take 
something:" or of a police rioter who threatens iie\wnen with "you 
take 111y picture tonight nncl I'm going to t you," or screams of "get 
the - photogm her and get the fil~n?~Tn the group," as Franz 
.\lemncler obsen-ect *'the voice of the individual conscience is 
silencecl.:' j2 

Related to :monymity and the breakdown of intelnd controls is a 
~sycllologiral defense rnecliarlism called ~~clel~u~nuniz~tion." In its 
malaclaptive form "drhnl~lanizntion" allows a person to perceive ot,ller 
persons as if they lacked 11unl:~n at t>ri butes, to increase his emotiond 
clistanco from them, ailcl to experience conscious feelings of great fear 
and excessive hostility couplecl with a. blinclness to or denial of actual 
and generally foreseeable consequences of his conduct*. 

Dehumanization can seme iniportant adap t in  purposes. In crises 
such :LS nxtuinl disasters, accide~its, or epidemics, psphic  mech,znisn~s 
are c d e d  into play which divest the l-ictims of human iclentitles, so 
that fwlings of pity, terror, or revulsion, ~ h i c h  would otherwise in- 
hibit const.ructive action. call be overcome. Certain occupations in 
particular require such selectively dehumanized hl~avior .  La3-r en- 
forcement is one such occupation, and i t  carries, therefore, the extra 
risk t.hnt the deh~mxnization ~t requires may become maladaptive, if 
taken to an extreme or used inappropriately. 

Tlirongh dehumanization a person stops identifying with others. 
ITe no longer sees people as esm~tia l l -  silnllar to himself. His relation- 
ships become stereotyped and rigid His usual feelings of concern 
bcconie anestlietized, replacecl by powerfully clestructi~e forces within 
himself. The Sazis' capacity to perceive Jews as sviine ancl to slaughter 
then1 by the millions is a dranxttic illustration of this meclmnism at 
work. I n  nn urban setting, whites, i~icluding policemen, say: "The 

"On reality and the meaning of arerage espectnble enrironment, eee LT. JIART- 
V A S X .  EGO PSYCHOLOGY A S D  THE PEOBLEM OF ~DAPTATIos 13-33 (19%). 

"See D. Rapaport, The Tkcorll of Ego A~ctonoiny, 2 BULLETIS OF THE AIEP 
SISGFR CLTSIC 13-32 (I%%) : 

r e  Imre long known this dependence on nutriment of certain stnlc- 
turcs, e.g.. those underlying the conscious superego. W e n  a man pulls 
np stakes and mores far nmay where his past is not h o r n ,  he i s  sub- 
ject to tempt:ctions: Tn the course of his .wa royage, the mutt he left 
behind mas pan- into w Saint Btm~urd, or the painting bp a local amn- 
teur n-hich he on-ued may tun1 into a Re~ubrnndt. The superego is a 
perbistent structure, but its conscious parts seem to require stimulus 
nutriment. 

"Alexander, Iiltroduction to S. %UD, Gnom I ~ s r c r r o ~ o o ~   as^ As~~ . - i srs  OF 
THE EGO a t  s (Bantam ed. 1960). 

"Bernard, Ottenberg, S: Redl, Dektru&ri~~isation: A Composite Ps~chologicd 
Defeilse iu Relation lo .Vodow Wnr i n  RERAVIORAL SCIEKCE AID HGUS SW- 
W.AL M-qS (N. Schviebel ed. 1965). See also A. FREUD, THE EGO ASD THE 
B I ~ c u a s ~ e u  OF Dm-ES~E (1946). 



clanm niggcrs are pushing us off the sidewalks, running down the 
raluc of poperty,  and thre:ltening our women." Among Kegroes it 
may be: "The d a m n  ofnys hate us a n d  will never give us our rigl:ts. 
We ought to (20 so~nething :tbout it." " These percept4ioils of indivicl- 
U R ~ S  wl&li i ~ i d i s t i ~ ~ g ~ i s l i : ~ l ~ l y  lull1111 them into groups lnbcllcd "Mack," 
'%igger," '.u-hitey,'' "cops." nncl .'enemy" " illustrate the clcl~u~llnniza- 
tion mech:tnism. 'l'hey are more likcly to lead to escesses of force in 
either cli~wt ion than to sgnlpntl~y nncL cooper:it ion.56 
This ~necl~nnisnl of c2ehumun~ution is fiirther r~flectecl in the monu- 

~iientnl iuclifl'crence of conm~mities to : 6i 
n'icl~spreacl violations of building reg~~lations in the de- 

privctl co~~~muuities,  with their inevitnlle toll in loss of life, 
healtli, i~ncl human mell-being, [which] have long charac- 
terized 111osk of onr large, cities. The departments of city gov- 

"R. Brown, Collectirw Beltario~. at13 t k c  Ps l~cholog~ of the C r o ~ x l  in S~CTAT, 
L'wcrroro~l- 709. 730 (1965) [hereinafter cited a s  B r o m ] .  The origiu of "sfny" 
;~pparcntly is "fop" in pig Latin. WESTWORTI~ S; F'LDTRER, DICTIOSARY OF A~LE~ICAS 
SLAX 361 (19tiO). 

Segro community workers blame what they called the 'orerpolicing' 
of the black community for three nights of mcinl disorders [in Sym- 
c ~ ~ s e ] .  . . . The It?\'. Forest Adnms, director of the Community Help 
Association, said : 'When the police normally see three o r  four black 
kids nu the street. they shout. 'Siggers. go honke.' And riding around 
last nigltt with their shotgzns sticking out of car windows-theg're 
always inore concerned with putting d o n  thc riolence thnn wit11 
gettiug rid of the cau.*too often they a re  thelnselres the causes.' 
Mrs. lncz Howard, n xegro mother of fire, said: "They mill a y ~ ~ r o a c h  
black yol~ths and say. 'We want this comer elearcd, yon black bastards. 
\\'e won't take any morc off of you peoplr." (S.T. Times, Sept. 12. 19G8, 
a t  35. c d .  1.) 

=The tren~uient of An~erican citizens of Japanese descent offers another 
esaniple of the dehmanizntioii mechauisn~ a t  work. Sce Koretmfs~f r. T't~ited 
fitofes. 323 U.S. 214 (1944). .uld DOSXELLY, GOLDSTEIN 5; SCISTTARTZ, CRT~CISAL 
Law 95'7-965 ( 1962). 

68 The clu-rent 'loose talk of shooting looters' is likely to cause 
guerrill~l vxrfnre betn-een Negroes and whites in American cities. Attor- 
w y  Gerleml Ramsey Clark s t id  . . . 'KO civilized nation in history 
has s:inctioued s~i~llrnarily shooting thieres caught i n  the commissiou 
of their crime.' he said. 'Will America be the first?' Jn a blunt speech 
ro n grolql of state trial judges, Mr. ('lark noted that  1iearl3- all thr 
rioters and looters were-Segroes and added: 'When order is restored, 
:IS it will be. we sh:ill lmre to go on living together, black nnd white. 
forerrr on the same soil. Fk~ess i re  force, inhuuian~  iictiou. n blood- 
letting can only lend to further clirision and further riolence,' he .said 
'A nation which prrmitted the lynching of nmre than 4,500 pople.  
11earix a11 Segroes, between 166'2 aud 1930, can ill nffod to engage i ~ ;  
smumury capital ~nmishment without trial ill 0111- turbulent times, 
lie dwlaretl. ( S . Y .  Times, Aug. 16. 13ti8, nt 14, rol. 1.) 

One of the most notorious incidents of alleged police brutnliw is the l lgiers  
IIotrl Inridrut during the Detroit riot of 1967. De1~1111n11iz:itiou may haw been 
LI crnrinl factor in the slaying by police of three Scgrors during n search for 
sni~ters, thougl~t to 1w ogemting from the morel. 'l'he incident is  cli.;eussed in 
.J. IIERSET. ALGIERS 3 l o . l ' ~ ~  ISCIDLNT 11969). nud A. ,I, lieis, HOIO Co~nnlon is 
Policr Kr~ifc~lif#. 6 TRINB-ACTIOK 10 (Jul~- . l i~gl is t  I 96s). For an rx:u~~plle of the 
drhiinrnnizntion n ~ e c l i : ~ ~ ~ i s u ~  a t  work in the psyclmlogy of the Segro rather than 
tlic ~~olicemau, see S.T. Thnes, Ang. 4,1%8 a t  37 for a n  article entitled 'TTo~mled 
Policchman is C'ert:iit~ An~l)usl~ers Wanted 'Any 2 Cops.' " 
"'F. Allni, ('iril D i s h b ~ t l i r ~ ~ e e  and the Legal Order, 36 U. CIS L. REV. 1 (1st;; 1 

[herein:~fter cited a s  Alletil. 



ernment charged with the inspection of dwellin and the T enforcement of bsildintjr regulations are t \-pica Iy under- 
staffed. lackadaisical, ine icient, and devoid of ingenuity, eren 
when (as is often true) they are not literally corrupt or 
amenable to political pressures. . . . But many members of 
tli:!t same coxmlunity revc:ll anything but indifference to the 
nolse? inconrenience, and incidental law violations associated 
with demonstrations orgnnized to protest the conditions of 
life in theslum tenenlcnts. 

Sociological theory focuses on man's edernnl, mther than inlternnl, 
reality :uid p ro~ ides  1111 :lni~tollly of the social setting and atmosphere 
wl~icll foster '2nd release those psychological forces which trigger 
riots. For one sociologist " the six determinants of a riot are: (1) 
structurd conduci~~enem.--social conditions erniissi~e of certain col- 
lective beh:~rior, e.g.. an atn~osphere in wliic 7 1 ti large minority popu- 
lation perceives violence to be :L possible nleiins of expression, as in 
urban ghettoes; ( 2 )  sttwcttiral strnin-n conflict in the values or 
n o r m  of two groups, e.g., inequality of 01) or-tunity for education, 
enyloyment, and housing between blacks ant f' wliites; (3)  the growth 
and sy read of generdized belie-attributing certain characteristics 
to the source of the strain, e.g., visible nlanifestatioxls of the dehmnan- 
int ion mechanism: (4) a precipitutinq f a c t o ~ n  incident \vhich is 
interpreted in terms of the generalized belief, e.9.. perceiving a law- 
ful arrest or an innocent rem:~& in t e r m  of the hostile belief: " (5) 
the ?nobilisation. of pa.t.ficipnnfs-uo~lleoxie or many assunin 
sponsibility for spreading coxilrriunication thx-ough the group 
chola,q of the crowd) :~l)out n real or imagined incident; and 
ope~ation of sod& control-to the extent i t  is weakened or absent be- 
comes :\, determinant, rather than a counterdeterminant e.g.. over- 
taxing t he administrtltion of justice. 

The nature of the setling in & i c h  riots occur is eloquently set forth 
b j  P o p  P:iul in language freed of the jnrgon of both ,wiology and 
psycl10logy : 

There are certainly situntions whose in'ustice cries to 
heaven. T h e n  whole 110 ~ulations destitute o necessities live 'I I 
in x state of dependence ~nrr ing them from all initiative and 
responsibility, axid all opportunity to advance culturally and 
share in social and p ~ l i t ~ i c d  life, recourse to  violence, as a 
mmns to right these wrongs to hunilul dignity, is a grave 
temptation. 

-In appreciation of the ~wgcholofy of a riot mob and its socioloE;ical 
detel-ni~nants forces the coxlclusion that additional or  more severe 
sanctions would on balance only defeat their deterrent purpose. Indl- 
vidunl "clloice," essentinl to cffcctive deterrence, is destroyed or sub- 

"N. SYEIBER, THEORY OF COLLECTITE REIIAVIOR (1W3) [hereinafter cited as 
Sar ~ 1 . 6 ~ a l .  

""For instance, a racial Incident between a Segro and a white may spark a 
race riot But unless this incident occurs in the contest of n stmctumlly con- 
ducire atn~osphere . . . and in nn atmosphere of strain . . . the incident will pass 
without becoming a determinant in n racial ontbumL" Sunsw supra note 58, 
at 269. reproduced in Brown, sfcprcz, note M, at 733. 

*Encyclical on the Developn~ent of People. S.T. Times, Xar. 23, 1987, at 23, 
col. 8. 



stantially impaired when a person n a t u r a l l ~  loses his moral arid criti- 
cal facilities in a crovicl. -\utliorization of esecessive or  lethal force to 
apprehend looters. for  es:~~llple, exacerbates bbtlie structural strain" 
of :i higlily esplosire situ:ition and m:ulifests the dehumanization 
mec11:unism at \vork. Similnrly the deninl of gorwnment eniployrnent 
or Fecleral hcnrfits contributes to the structural stlxin by incrrwsing 
the sense of n1icn:ition and frustr a t '  1011. 

-It a conceptiial lerel. the a r e w e n t  for increased sanctions is un- 
tem~ble because the contagious larrlessness of a crowd undercuts the 
very hasis of cri~iiinal liabil i ty npon which authority for imposing any 
sandion rests. 'rhat. the oll'r~ider, whether a rioter o r  police oficcr. 
was c.:iught "11 in a riot at the time lie committed the offense may be 
perceirecl as  evidence casting clonbt on volnntariness o r  nlens ren. I t  
niiglit also he perceired as  n temporary insanit? .defense'' or as a 
provocation clepri\-ing n "rensonable man" of 111s .'capacity to con- 
form his conduct to the requirements of the 1:t-x." T7letlwr tlie con- 
t:i$on of Inwlcssness that swoeps t111.011gli a crowd and turns it into 
R riot is esplninetl in terms of "anonymity," "dcllumanizntion," .'wjth- 
drawal of esternal nntriments." or  an esacerbating social settmg, 
counsel for  :In "otfentler" could develop n defense based on such con- 
cepts 6 t h  relevant eridence specifically applicable to a particulnr 
tlefrlicln~it 01. group of t1efwid:~nts in n p i u 6 c ~ l n r  urlmn setting. HOW- 
r w r ,  proof of bLcon~n~ission tlnrinp tlie course of a riot" slioulcl not 
anto~ii:~ticaIly reliere an ticrused of criminal liability or be given 
s tn tu tov  recognit ion as a mitigating circumstance. Vnderstnnding the 
effect of a riot on a particip:lnt's internal controls map explain but 
ilws 11ot justify tlie nntonl:lf ic n-ithdrnwal or  we:lkeninp of existing 
rstwnnl coi~trols: an espcct:ition of reduced sanctions may servo as 
n i l  inritation to participate in a riot and be perceived. in ad~ance.  as 
n tolwation of ~iolence.~' 

On balance. the arggunent that  attenc1a1it.circumstr~ncesof riot should 
servo as :I mitigating factor oflsets the repressive n r p ~ n e n t  for  using 
riot :IS : ~ n  :1ggrawtiilg f:~ctor. 

Tliese nl.purnt~nts, a p p l i d  to the police, coinpel the conclusion that 
more severe sanctions should not be nnthorizecl for  :lbwes of cliscrftion 
or exce:ses of force -xhich escalate violence during riots. Bu t  neither 
slioiild polic~men be relieved of criminal liabilitg for  wcli esccFes 
cvrw though thcy opcr:lta under sewre ps;pcholo~ical and pbys~cal 
stress during :I, riot. ?tIoroovcv, because such abuse a professionally 
t rn i~~rc l  force. when couplet1 with an in:~cleqn:~te opportunity for the 
redress of c o m ~ n u n i t ~  picv:lnces. real o r  in~apinetl, causes riots, the 

" [TT]idesprmd dolcnce--wl~ether it 1s civil di.wlwdlence, or street 
riots. or gucrilln w n r f n r ~ ~ i l l .  I am wmunded. lead to repression. It  
will proridc the white conln~unity with n reason for refusing to endure 
tile dlcomfort nnd hurden of the mst  joh of restitution m d  repmetion. 

* t * * 
Punishnient . . . inrolres risks. . . . [I]t  should be undertaken only 

:~fter all efforts to persilade, pntiently npplled, h a w  i w n  erhansted. 
Hur the tolrrntion of riolcnce inrolrcs. I think, even greater risks. 
not only of 1)resent dn~nage and injury hut of erosion of the base of nn 
ordeml swirty. The pniut. I think, i.; not whether the :lggressor sl~onld 
IK? halted nntl pnnishd. but how: and it I.; here that modemtion, con- 
sideration, and s-p~pnthetic underst:~ntling shonld plny their part. 
(.\. FORTAR, ('oSCERSISC~ ~ I S S E S T  6r CIVIL ~ISOBEI~W,SCE~ 39. 17 (1Wq)). 



nonnal sanctions for such abuses must be strictly enforced if the riot 
problem is not to be further exncerbnted.8? 

Si?iil:lr reasoning leadslto a niitZdle position with regard to  sanctions 
for not-connected crimes committed by civilian members of the com- 
munity. -1gahi psycliological :I nil  sociolo~cnl explanations for steal- 
ing. burning, :1nd ass:lults during :L riot cannot sen-e to justify suoh 
concluct. But. recognition of the dclhilitat ing effect of the riot enT.iron- 
ment. on a p:~rticipant's internal restraints and of the claim of rioters 
t l ~ a t  the rule of la\\- has taken precedence over the rule of justice does 
lead to the realization that a repressive reaction to riot-connected 
crimw, in the form of sanctions more severe than 1is1ia1, would only 
aggravate the problenl the law becks to :allei-iate. I n  other words, an 
undue emphasis on the retribiitire fiinction of the c r h i n a l  law with 
respect to riots would be counterprocluctire and would defeat the more 
important fiinct ion of de, terren~e.~~ 

To the extent then t h t  the criminnl law has a role to play in riot 
control i t  must, in designing s~ibstantire offenses, procedures, and 
responses, be guiclcd by a goal of achieving jztsfice and order which is 
the g u a m t e e  of law and or~ler .~" 

Hriefl~, without detailed elaboration. ancl primarily for pllrposes of 
giving some focus to the deliberations of the Commission I conclude: 

(1) There is no need for and there oiight not to he a separate sub- 
stantive offense of "riot" in the proposed Federal Criminal Code. 

(2) An offense occurring during the course of a riot,, however that 
word might be defined, ought not to c a r q  with it :iuthorization for 
more serere post- or pre-conviction sanctions than are authorized for 
the same offense during normal periods. 

(3) The police should he held responsible for using escessive force 
under color of law during riot periods just as they are or sholdd be 
cluring more nornlal periods. Thus chapter 6 on j i ls t if i~~tion and excuse 
of the proposed Code shonlcl cont sin no special exception for relieril?g 
the police of their rofessional responsibility and obligation to avoid 
excessire force, inc P d i n g  deadly force during riot periods. 

(4) I f  the present scope of F~der-al jurisdiction employed in the 
Ciril Rights Act is retained, it might be advisable to draft a statute 
that m:tkes it s riolstion of the Code to refise or fail to o b j -  an order 
to clispcrse or move, where such mo~ement is feasible and when made 
1 q -  n person k n o m  to be n po1iceni:~n l a ~ f n l l y  engaged in controlling, 
w@ating, or preventing a riot. 

bnlike any of the preceding proposals, this and those that. follow 
would require a definition of riot. Riot, for this and the other suggested 
provisions. on& to be defined in fimctional terms, i.e.. in  termsof sub- 
s tmt idlp  large numbers of persons. constituting a cron-d or s mob, 
threzctenmg or causing violence or threatening or causing u?re<%on- 
able interference with Inwfiil pnblic or private actirity, wlth con- - KERWR REPOBT, supra. note 7,  at 157-168. 

The deterrent enpacities of the crlmiml law rest, nu has been noted, "on the 
morn9 authority of the law." Allen, szipm note 57, at 120. 

T h e  source of police strength in maintaining order lies in the respect and 
good will of the public they srre." - R ~ B  REPOBT, B U P T ~  note 7 ,  a t  272  



stitr~tioiially gynmnteecl rimhts, and/or with lam-ful efforts to safe- 
g m n l  these puntiits or ri&ts. h l ~ s  riot 1voi11d be defined to include 
(:I) public disturbance; (11) in~olr ing initl~inrntly serious ~ersonal  or 
~)rope~'ty clamage, or obstnwtion of law cnforcclilcnt or  other qovern- 
~nental authorities: (c) by a substantial number of people, possibly s t  
forth in terms of :In ~~swmblage of 12 ( ! ) or more persons. Escept for 
the tlumber inr-ol~wl, this follows the 1~edrr:iI clefinition of riot. Thoagh 
I f:~vor iincling a for111 of ~\orcls like "s~il)stnntiallj large number of 
people" ratller than :I specific nulllber, furtlwr research n1:l.y lead to the 
rotic~1ut;ion that any sllcli pllrase would too indefinite to be consti- 
tntiontd. 111 thnt event I woulcl agree mtli tl~osc who currently faror 
the n m n h r  l h c a u s e  x Fecleral concern with riot should be more 
restricted than State "riot acts" [where three is often the magic num- 
ber] and l~ecause even State acts should contemplate disturbances of 
such :in order as norm11 police patrols can~iot handle. 

Of course once thr sr~ggestion to create ;in offense of failure to  obey 
lawful orcicrs is scn~tinized it becomes el-ident that, to the extent such 
a ~wovision is clesi~.nblc, it would be equally tlcsirable with reg,zrd to 
all cniergencj settings, both naturill and nian niade, in which police 
nntl tiremen. for cs:l~liple, arc being knowingly hindered in carr>-ing 
out their duties. Ant1 once that point is reacliecl i t  becomes even harder 
to distinp-ish the emergency setting from any other more normal set.- 
thlg in which law cnforcenient or otlier olficinls are being pnrposelg 
hinderecl in carrying out their responsibilities to the community. The 
question thus renlaiiis whether that which is proposed is peculiarly 
suitcd to or required by riots. I f  the answer is that such a provisipn 
sllo~ild cover rriore than riot situations, tho need to define not  
(1is:l ppears. 

(5)  Likewise, involvin the same jurisdiction, and in an effort to 
st~ppletnei~t the f:iilure o f  state and local governments to police the 
police ancl to m i s t  them in maintaining poltce crformmce at a high 
professio11:ll level ill an effort to safeguard t 1 em, the police, from 
violtwe 2nd to recluce the overall extent of violence, it m-ould be adris- 
able to consider a statute which makes it a violation of the pro ~osed 
Cotlo (e.g., the crinin niiglit be called nbwe of power under co 1 or of 
I t r z c )  for 1:1w enforcwwiit ollicials to use force cluring the course of a 
riot in  escess of thnt justified in chapter 6 of the proposed Code. Here 
:ig:iin, it becomes obvlous that if snch an offense should be established, 
its :~pplication need not be limited to periods of '*riot." Iiowe\-er that 
~\-ortl will come to be dcfitietl. 

S~ ich  a statute miglit toke into account the recommendations in the 
1961 lieport entitled "Justice" of the United States Commission on 
Civil Rights. At pages 112-113, the Con~niission recommended: 

That Congress c~onsicler the arlvisnbility of emc.ting n provision 
of the TJnitecl St ntes Criniinal ('ode ~vhicli would make the penal- 
ties of that statute npplicable to those wllo nlaliciously 
under color of law, certain described acts including the fo Yrform7 lowing: 

(1) subjecting any person to physical injury for nn unlam- 
f u l  purpose ; 

(2) subjecting any person to unnecessary force durin f the course of an arrest or  while the person is being he d m 
custody. . . . 



(4) subjecting any person to violence or unlawful restraint 
for the purpose of obt:uning anything of value ; 

(5)  refusing to provide protection to any person from 
unlawful riolence a t  the hands of prirate persons, knowing 
that such violence was planned or was then taking place; 

(6 )  aiding or assisting private persons in any way to carry 
out acts of nnla\vful violence. 

That Congress consider the advisability of [making] any 
county pwrnment ,  cit government, OF other local gar?-nmental 
entity that employs ogcers who deprive persons of rights pro- 
tected by tlmt, section, jointly liable with officers to victims of 
snch officers' misconduct. 

(6) Again relying on the jurisdictional base of the Civil Rightsact  
of 1968, it mi lit be advisable to consider an offense of incite-to-?&t 
which \vould E e very tightly d r a m  to avoid infringements on free- 
dams of sl>eecli and assembly. It would be n felonp for an m n  to 
incite or orgxnize n riot having used interstate facilities wit i- t ? e inten- 
tion to do so, and only if the riot occum or the course of a preesistinp 
riot is furthered by the person's acthities For esnmple, had Rererend 
-1bernathy appeared on television at the time of the Jiinmi Convention 
riots and u r p d  the rioters on rather than ask them, as he did. to "cool 
it," he would have riolated such :I statute. Here ngain, why should such 
n prorision, if desirable, be restricted t o  riot situations; why not hare 
it corer incitement to commit any violent crimes ! 

(7) It would be advisable to consider a provision which would make 
it n felony for nny person to nlanufncture or transport incendiary de- 
vices for use in a riot, with tho burden of establishing the existence of 
a lawful purpose on the defendant. Here again one ~ o u l d  ask-if such 
a provision were drafted, why should its application be restricted to 
riot situations ? 

(8) It would be adrisable to consider a provision not unlike that of 
the Riot Llct of 1714. which made provision for the compensation of 
those who suffered damage :IS the result of a riot. A provision for 
compen.sating victim-s. not othe~rc-ise com~etua$ed for physical and 
p o p e $ -  injuries resulting from violent cnmes during the course of a 
riot. m g h t  serre a reduction-of-explosivity function by a t  least par- 
tially restoring the helpless victims of a riot to  status quo ante and 
proriding s hopeful outlet for legitimate grievance. It would be made 
clear that such a provision is not designed to compensnte those who 
m p g e  in violent activity l ~ i t ,  rather that it be seen as one wny of re- 
ducing the likelihood of increased civil disorder and violence resulting 
from an increased sense of liopelessness. futility, and alienation that 
is so characteristic of those populations in which riots are tri pred. 

I n  setting forth these tentiitire conclusions, I have been p i  % ed not 
only by where my detailed analysis of exist in legislation and the prob- 
Icln leads me but also by tw-o goals whicli I befiere any Code provisions 
ought to be clesigned to serve: 

(1) prevention of activities likely to spark the explosive forces 
which have been building, prinlnrily in  crowded urban settings; and 

(2) reduction of the explosive potential of these e n ~ r o n m e n k  



-I. There i.9 11-0 .l7eed For crud There Ozight Not To Be n.Sepal9ate &h- 
s f a n t i ~ v  Offenvc of "Biot" in the Federal Crhind Code [Part IIZ]' 

The following arguments are submitted to support this conclusion : 
(1) -\ny clefinition of riot for purposes of e s t n b l i ~ h i n ~  criminal lia- 

bility must confront the cliallengc of having to define tlie line past 
whirli dissent :ind protest lwcome :In intolernhle burrlcn on a mlnl- 
m u ~ n  l i e d  for order. How is a riot to be distinpuislwd from 1:lwful 
derllo~ist~*:~tio~i~;.  from the exercise of liberties which recpire and tle- 
serve ~)rotection ! IZiots arr  often a form of protest. a drnl i~i~t ic  rcflcc- 
tion of  dissatisf':~ction wit11 either governmcnt:~l o r  private instltu- 
tions : t11c.y are ol'tcn an  c>spression of nndefincd but no~ictlleless rcnl 
frilst~.ation and hostility. To justify ~ilaking criminally liable the par- 
t i c ipn t s  o r  arcllitects of group. C I Y ) \ V ~ .  or  mob behavior, there mwt  
be somc.tIiing mol t  than nrotest. more than r:qw or 1jrcci.se espres- 
sions of clisco~itrnt~. (See  Ilmndenb~r~g v. Ohio, 305 V.S. 444 (1969) ). 

(2)  'I'hat " so~~~r t l i i ng  morr" is eitlwr 1-iolpnce o r  intwference with 
lawful pursuit. .JustiKcat ion for :i separate substantive offense of 
.+iot;+ ~)m.ticularly in a Federal Cri~ninal Code. would rest initially 
on :I tlctc~w~inntion tlint t l ~ r  existing 1)tdr of St:ite and Fc(lcm1 erinli- 
nal off'r~iscs ; I ~ P  i~isuficicnt to c o \ ~ r  :\I1 forms of distnlhing conc111ct 
wbicl~ i ~ r r  the essence of :I riot. Yet. nn illnstrative selection of sub- 
stantive otfenscs 1s-hich can be foiu~d in State Crimin:tl Codes sug- 
ge9t5 tile wide r:uige of !mtentially riot-relnttd conduct ~vhich is n1- 
ready 1)rosmihed. I n  ndd~tion, most Stilte Corlcs do makc specin1 pro- 
vision for riot. II  n l :~  \\-fill I I S S ~ I ~ E I I ~  or  c i d  disorder. Tlwrefore, with 
o.= \vitliont a riot ~)rorision the invcntor;r of State substantire offenses 
are suflic~iently con~plete to rn:~hlo Stnte and local officials to inroke the 
c r i ~ l ~ i n : ~ l  I)rocess :ly;linst :\I1 1)ersons \ r l~o  ~nake,  threaten to make. or  
are t r y i ~ y  lo 1ii:11;r :L ?iotS'  ~ o ~ i ~ ( ~ t l ~ i n g  nwrr tIi:111 p e : ~ w f ~ d  p~wtrst. 
-k id  when there i s  added tile Feder:il arsenal of substnnt.ire offenses, 
espcci:~ll.v na it is conteml)latecl in ~vvision. the need for n separate 
"riot" ott'rnse hecomes even more q~~c~ationablc~. I f  there is a gnp in 
Stnte o r  Feclrral Ivgislation, : ~ n d  tlrc31.r certainly is in prncticc. ~t is to 
IN fo111it1 ill thtl fiiilure of the prorrss to poliw the police, to assure 
the ortlel.ly administration of jnstiw (luring periods of mob action. 

(1) Under the C i d  Rights Act. of 1968, lnw enforcelnent agents 
"enpagcd in supl~ressinp a ~*iot" or  "~ . e s to r in~  11nw and ortler" arc es- 
empted from criminal 1i:lbilitv for ivillfully n ~ ~ d  forcefully injuring 
or  intimidating anyone eserGsing enumerated Fedemlly protected 
civil rights. To the extent that the police. woulcl be deferred from using 
escrssivc force we.re there 110 esempt.ion, the osistence of such mi es-  
m p t  ion operates :IS official al~thoriznt ion for  i ~ i r ~ r : ~ s i n g  p.c~-convict ion 

' A11 Imcketed references are to the Consultant's Report on riot offenses, mpra. 



sanctions for "rioters." Ailso, Congress has authorized increased 
conviction s c n ~ t i o n s i n e l i ~ i b i l i t y  for Federnl emplopen t  zti 
years. Such i n c d  s:uict~ons :we not wamlntcd either for retribu- 
i ire or deterrent nrposes. 

(2) Conceptua 7 ly, pre-conviction sanctions are not, to serre a retrib- 
utire function since there is no place for punishment prior to a findlng 
of guilt. Increased post-conviction sanctions for retributire purposes 
may ba nn appropriate response; yet, retribution does not appear to  be 
a goal of the proposed Federal Code. Its genernl purposes sectlon omits 
retribution as an official objective of post-conviction sanctions. 

(3) More se-cere sanctions will tend to undermine the law's deterrent, 
impact. The deterrence argument rests-on tl!e asssnmption that  more 
serere sanctions will foster greater consideration :u1d foresight among 
"potential offenders" caught up in a crowd so that  the;^ will c h o o ~  
not to commit. a crime or choose more b*norn~al periods" for  their crim~- 
nal activity, i.e., periods when the usual deterrent forces at work haw 
not. h e n  n-eakened. 

To the exte,nt that the l)redrclown, by riot, of an already orertnscd 
system of justice is R c~nseq~~ence  itself to be deterred, and to the es- 
tent s ~ ~ c h  a con uence triggers a geometric progression in violations, 
the most direct 7 eterrent is to increase the availability of properly 
trained law enforcement manpower, not siinctions. Contingency lans 
and emergency procedures can insure that the administration o P jus- 
tice is not aralyzed by n riot and that it can continue to function nt 
the '.normal)" lerel of deterrence and with due regard for constitutional 
safeguards. Such plans can also serve to reduce the likelihood of police, 
as well *as judicial, panic : ~ n d  thus deter excesses of forcelike the police 
brutnlity characterized by the Walker Commission as "police riot." 

There is also a mistaken assumption about the concept of "choice." 
What is known about crowd psycho lo^ and the socio1o~;r of a riot 
suggests that increased sanct~ons, part~cularly pre-conridion ones, 
would tend to increa.se over time the frequency of riots or the extent. 
of violence associated with them. These theories also cast doubt on 
roluntnriness or nlens rea, funclnmental requisites of those offenses for 
which a rioter might he liclcl criminally responsible. Once nlerped in a 
groul), :L lnw tibiding person seems temporarily tx) lose his critical and 
morn1 st:lndards and the]-e11y becomes prone to violence and capablo of 
other unlawful actirity. Esternnl nutriments that, in ps;rchoanalytic 
terms, are essential to the work of both ego and sul>erego mag be weak- 
ened in t.heir efforts to control hostile and ryrgresire id impulses. Re- 
lated to anonymity and the b reakdon  of internal controls is a 
logicnl defense methanism cnlled "del~umanization." Throug Fh0: dehu 
manizritio~i a person stops identifying with others: he no longer sees 
peoplo as essential1 y similar to hinlsel f. His relntionship becoines 
stereotyped and rigid, i.e., 1)erceptions of inclivicluids lump them into 
groups labelled "black," "nigger,'? 'whitey," "cops," and "enemy." 
They ilre more likely to lcad to excesses of force in either direction 
than to sympathp ,and cooperat ion. 

Hence. individual 'Lchoice," conscious or unconscious, essential to 
effective deterrence, may be destroyed or substantiallr impaired when 
a person natunlly loses his moral m d  critical faculties in a crowd. 
Authorization for pre- and post-conviction sanctions exacerbates "the 
structural strain" of a highly explosive situntion. 



C.  Propoaed Changes T o  The Exi8ting Federal Criminal Code 

( 1 )  ImvYe to r b t ;  18 U.S.C. &!$lOl, HO.%-The major effect of 
this statute as a snpplement to State Inn- would probably bo to suppress 
free spcc~h,  1egitinl:lte protest actnrity, and discussions of grievances. 
1L-nder tlie Supreme Court's recent llccision in Brandenbu~g r. 0 hio, 
39.5 1-23. -144 (1969), :ts well ns earlier decisions, it is doubtful if the 
provision woulcl n~lthstnnd nttack under the first amendment of the 
Constitution. Even if constil utional, tlie intent requircmrnt for proof 
of tlie state of minil of an ilidiviclnnl vihen lie travels in interstate 
commerce presents evident inry difficulties which cast doubt upon the 
prorision's capacity to fulfill ~ t s  function. Furthermore, not. only may 
the proscription of the attempt to cornlnit an a t t e m p t n n d  this in 
fact collstitutcs t11e statute i n  qaestioti-be uncwlislitut~onnl Init also, to 
the extent that this statute proscribes simple attempts, i t  rould  be 
superfluous since general attempt pro\isions,. applicable to every Fed- 
eral offense? hare been proposed for the revlsed Code. Only one sub- 
stantive offense--inciting an actunl r io t seems  to be left as a possible 
approprinte Federd offense. 
In the alternative, the follo~ving provisions sliould be amended as 

follows (ndded language is italicized; deletions are in brackets) : 
$2101. (a)  (1) IVloever trarcls in. .  . commerce or uses any 

facility o f .  . . colnrnercc1 . . . wit11 i n t e n t  
( A )  to incite a riot which actually occzisa; or . . . and ~ h o  

either during the c o ~ ~ r s e  of any such travel or use or there- 
after urillfzrlty perfornls or attempts to perform nny other 
overt act for :illy pur ose specilit!d in subp:ira,sraplis (A),  

Slid1 be fined. . . . P (B) , (C) , or (D) of t iis paragrqh- 

As the statute reads, the mental ele~tient ('bwitli intent . . . to incite," 
etc.) att;iches only to the travel or use of any facility of commerce, but 
not to t11c second ovcrt act. ~f the second act follows trsrel or use, 
there is no inclication from the statute what niental state, if any, must 
accompany the second overt act. 

* * * * * 
( c )  A judgment of conviction or ncquittnl on tho merits 

unclcr the laws of any State or rmder a fedet*aZ osecution 
shall be a bnr to any prosecution hereunder for [t r e same act 
or :icts] su&stantialiy the same net or acts or the eanw under- 
lying conduct. 

This provision weks to nvoid the ~~ossibi1it.y of cloubln prosecution 
for tlicr siitne criniin:d cond~~ct.; ret, the st:~tuto does not sl)eak to the 
situation where :I Fcderal con\-iction or ncq~tittal is followed by a 
State. p~mcrution for the same act. ,2lso, the st:~t~ite uses thc imprecise 
t er~i~inology % a t ~ ~ e  :ict? to tlcsrribn tlic* instmres \\-liere reqwosecution 
in a Fcdend court. is barred.' 

In  n Jleuiorandu~n to the Unltd  Statrn Attorneys. former Attorrwy General. 
lKlli;1111 1%. Itoqers, wliile* c l i s c~~$s i~~g  ~~rosw~ltions w ~ ~ I * I '  hot11 Fecle*1~;11 ~111~1 S t t l t ~  
Ian for l l i e b  snrue nct or acts, srrltl: ". . . no Prdernl r:lscb shonld IN. tried when 
there has  nlready 11er.11 n state promution for szt bnttrtrtiallg the  mwe act or 
net.$ . . ." (Emphnsis ndded.) Scc Department of Justiw Prcs- RRei1.w. Al~ril 6. 
1959, ;IS nqwinted in DOSMZLI..~, Gor.osl~ls & S c ~ n r n r z ,  ( ' n r ~ r s a  1 . a ~  39%39!1 
(1962). Srr also ~ I O I I E I ,  P E S ~  CODE 8 1.08 (Tent Drr~ft So. 5, I!Li(i), dealing 
n'lth ~nctllocl of ~~n~strwl ior~  wl~cm condurt c-ol~stitatrti wore than one offense. 
Irnngungc. is in terms of "sunlc cwrdr~cl" or "ai~~glc crirtrinc~l objectiae." 



Section (d) admonishing the Atturney General to proceed as rapidly 
as possible ~ i t h  prosecutions for violations of the Act, and in crises of 
failure to prosecute requiring him to submit a written report to Con- 
gress stat ing the reasons for not prosecuting, should be repealed. This 
provision constitutes an nnwarranted restriction on the traditional 
discretion of the Attorney General to inroke or not to inroke the crim- 
inal p ~ . o c ~ .  Also, such :1 pmvision places a substantial burden upon 
the Justice Depnrtment in situ:ltions perhaps a l r e d y  the most trying 
nnd diflicult for law enforcement s ncies. I n  the nlternatire, some 
sanction or procedure for onforcing t f' i s  mandato ought to  be provided. 

Section (e) esernptin from the statute 1 itimate activities and 
objectives of organized f ubor should also b Xlninated. Section (b) 
already exempts from prosecution advmcv of i d a s  or e x p k o n  of 
belief not inrolving advocacy of violence. ..bd specifically exempting 
the activities of orgaxlized labor mi h t  be taken to imply that other f lawful activities are barred under t is statuta ns to other organized 
interest groups, e.g., students, black organizations, etc. 

$2102. (a) A s  used in this chapter, the term L'riot" means a 
public disturbance involving (1) an act or acts of violence by 
one or more persons part of an assemblage [of three or  more 
persons,] of a substantially large number of persona. which 
act or acts shall constitute znn'tement to imminent viobnce or 
other lazoless action, [a  clear and present danger of] or shall 
result in, damage or  in jury. . . . 

Riot ought, to be defined in functional terms, i.e., in terms of sub- 
stantinlly large n ~ u n k r s  of persons, threnteni~ig or causing violence 
or tlimntenin~ or causing unreasonable interference with lawful public 
or private act~vity. If  "substantidly large n w n h r  of eople" is found 
to be too indefinite to b constitutional, the number o l' people could be 
posibly set forth in terms of an assemblage of 12 or more persons. 
A Fedexxl concern with riot should be more restricted than State "riot 
acts'? (\\-here three is often the magic number) and because eren State 
Acts should contem, late clisturbancesof such an order as normal police 
patrols mnnot lmncfle. The number L'three" is a r b i t m ~  and is not re- 
sponsive to tlic mob charncter tlint prompts thc promulgation of such 
a statute. 

(b) As used in this chapter, the tern1 "to incite a riot," 
or "to organize, promote, encourage, partici >ate in, or carry 

[includes, but] is [not] ] h i &  to, urging or  
persons to riot when w h  riot insminent; 
be deemed to mean the mom om1 or  mitten 

(1) advocacy of ideas or (2) expression of belief, . . . 
I n  order to nook1 first amendment difficulties, n requireme?t, should 

bo iltlded that the prosc,ribed speech be an ibincitemeut to  imminent 
lawless action." The stntuto does contain the phmse "clear and present 
daqpr," but that  refers to the danger that the violence or threat of 
violence on the part of the rioters will cause injury to person or  
erty. Furthermore the opinion in B~rmdenburg u. Ohio 395 u.5fm& 

'This is the language used by the Court in I t s  lliost recent directly relnted 
decision : Brandenburg v. Ohio. 305 U.S. 44-4 (1969). 



( 1'36'3) implicitly (as do the concurring opinions explicitly) casts 
doubt on the ..claw : ~ n d  present danger" test. 

(8) T o  tran-sport or teclch the u.se of ,  weapons knowin Y. havinq ~ermon to  know. O P  be intendhlg that the srrnte ttd.2 be emp oyed in a 
c;)qi/ d i . s o d w ;  ob.rt~.rtetiag po?ice Cliwing a civil d b o r d w ;  18 UsS.6. 
§$4231-$?3;?. 

8 See. 231. (:I) (1) n'lioever teaclit~s 01. cle~nonstr:~tes to 
iuiy other person the use, :~pplicatio~i, or n i a k i q  of any fire- 
;lrm or esplosiw or  ilirrndiary tlcvice, o r  techiqus  cnpnblc 
of causing i n j n y  or death to persons, linowing or  ha\-ing 
reason to  h o w  or intellding that the stinie will be udnwfully 
cinployed for use in, or in fiirther:incc of, H. c i d  disorder 
trnd which teaching or den~on.stration comrtitutes an incite- 
ment to imminettt cioletlce 01, other 7(11rZess action . . . : or 

(3) \Vhoe\-c.r 1 r;insports or  mn~iuf~ict tires for  Iransporta- 
tion in conlrncrctl iilir fircam, or  explosive o r  i n c e n c h q  de- 
vice, knowing or 11nv1ng reason to know or intencling that the 
w i l e  will be used u n l a ~ f u l l y  in furtIirr:~nce of a civil clis- 
order, and who fui?.~ to  entnbli.sh the 7atr~ful object of the m ~ n -  
lrfactu~e or  transport of these potentially lethal devices; or . . . 

The first two clauses of the statute leave vague whether a civil dis- 
order must be in progress or  even need to occim. To the estent speech 
is proscribecl by the teacliing and demonstrilting clause, first amend- 
melit issues are posed which could have h e n  a\-oidecl by restricting 
its :lpplication to  iilstnnces of "incitemrnt, t o  in1minent l:t\vless 
:~ctioii." L\ncl in the ~ccond clause, where sl)cccli is not involvetl, the 
tleterrent fiinction would be better served by specific:dly placing upon 
the defenc1:lnt tlie b11rdcn of establishing the legitimacy of the manu- 
factlire ancl transport of potentially lethal devices. -1 gener:~l "p~ii" 

~0ll t rol  l:i\r could eliminate the necessity for this second clause alto- 
get her. 

The third clause. ~vliicli is clesignecl to protect police and firemen 
in tlie xrfornlance of tlieir duties, should be repealed. On a bronder \ policy erel, since locnl :uicl State law covers :my given activity tlitrt 
ivoultl act11:tUy intrrfc.rc wit11 tlie s n p p r r s i o ~ ~  of a distnrbanco there 
is no need for  tlie provisio~r tlealing with obstructing tlie policc ancl 
other officials. And to  tlie estent i~~ te r f e re~ icc  witli Fec1cr:ll oficids 
might be kt-olred. tlie proposed general provision of tlie Federal 
Criminal Code concwni~ir  interference witli Federal officials. tlloug11 
not, directly concerned with riots. sl~ould be sufiicient. 

I n  the alternatiw, :ind to specify what. meritill state must accompany 
the w t  thnt inipeclrs or  interferes Kit11 the police and thus exempt. ac- 
ridental, innocent, 01. even weli motivated c o ~ ~ c l ~ ~ c t ,  the clause sliould 
rc:itl a s  f o l l o ~ s  : 

( 3  ) Whoever c o ~ ~ ~ i i i t s :  or atte~npts to mnuiiit any act, zcitlb 
the intent to  ol)struct. impede, or interfere with any fireman 
or  Inw mforceme~~t  officer lanful1.y enp:ipr~d in the lawful per- 
fornmice of his ofticial duties inc~dent to m c l  during the com- 
mission of a. civil disorder. . . . 

' S c c  note 2. siipra. 



Finally. no distinction should be made between "civil disorder" and 
*'riot" in definition or in label in the incite-to-riot section. Thus, the 
section ought to be repetiled in its entirety. 

(3) To zm7ZfuZly injtve, intimidate 01. iwkrfere z&h during a riot, 
any person engaged in commerce: 18 b.8.~. 8 945. This statute should 
be repealed. It is apptwently designed to xotect businessmen during 
the course of n "riot" from injury, intimic 1 ation, or interference. It is 
difficult to conceive of any conduct covered by ..i!~jure?" "intimidi~te," 
or "interfere" that is not otherwise covered by es~st ing Stilte, local, or 
Federal otfenses such 11s assault, burgli~ry, c rh inn l  trespass, etc. 

I n  the emnt total repna.1 is ~~~incceptable, the following a~nendments 
are suggested : 

E l i n ~ ~ n a t e  subsection (b) (3) which limits the protection giren by 
the statute to "riotous periods." Tho ri ht to e n g y p  in business should 
be protected in the same way as the  ot ler civil rights during peaceful 
"normal7' periods a s  well. 

f 
Eliminate subsection (c), of section 101 of the Civil Rights Act of 

1968, specifically exempting tlie police fiom liabili~y for nny acts or 
omissions when they are engaged in suppressing n riot. Granting such 
immunity to law enforcement officers defeats the very goill, the reduc- 
tion of violence, Con,nl.ess sought to serve. Exemptions m y  be per- 
ceived riot only as an opportunity, but nlso a s  m explicit l ~ c e n . ~  for 
lav  enforcenlent personnel to riolnte m y  of the Civil R i ~ h t s  promslons. 

(4) Post-conuzction s a n c t i o n s 4  05.6'. 8 7313.-'Ihs statute ought 
to be repealed. Increased post-con~dion sqnctions. like ineligibility 
for Federal employment,, mould s e n e  only t o  avttcerbibte the frustrn- 

a  on. tions of the rioters orer their sense of powerlessness and alien t' 
Also, since "riot" is broadlv, if not ~aguely,  defined in both State or 
Federal legisln t ion, indivicfuals mny be deprived of government em- 
ploymrnt for esercising their first, m d  fourteenth amendments right 
to freo speech. Finally, power is placed in the lmnds,.not of 'udges, 
but of npacy  heads who may arbitrarily apply a sanction whit h more 
often thnn not is likely to conflict not only with the deterrent but also 
the rehabilitative gonl. 

B. rShggesfed Rerision of Proposed Pror idom 

(1) Cornnzentnq.-As has h e n  previous1 y indicated, khere is no 
need for a special substnntive offense of "riot." Moreover, some of 
the proposed sections like section 180-1(1) should not. be restricted to 
"riots," but ou&t to be applicable as well to all emergency settings 
in which police rind firemen, for exainple, are being knowingly hin- 
dered in carrying out their duties. Similnrly, any section imposing 
liability on law enforcement agents for illegalities in their behavior 
should not be limited in its applic n t' ion t o r r i d s  of "riot."* 

I n  tlie event .some stntutory pmrisions irectly related to riots nm 
deemed desirable the following aniendnwnts to the proposed provision 
may be considered (additions arc italicized : deletions are in bmkets)  : 

5 1801. Riot Defined.-Instead of defining riot with reference to 

*See proposed section 153. 



a specific number of peoplr which is solnewh:lt arbitrary, the statute 
may use "substantially Inlpc number of people" which interpretation 
could be left t o  the discmtion of tkc courts. \\-ere such language to 
~ i i t ~ k e  such n statute void for vaellenes, 20 might be a sufficiently 
I:ii*ge number to restrict its apphcation to "mob" action. Thus, the 
statute might read : 

F o r  the purposes of this section, riot means a public distnrbmce 
involving a substnnti;~lly large nnmber of people, but not less 
than 20. 

5 1801 (1)  ( a ) .  Inciting to  Riot.-.\iiy stntnf e along this line should 
be Lightly tll.nwn to aroid infringrn~cnts on freedom of speech and 
:~ssembly. ,1 riot actually ought to t:th place before linlility accrues or  
a riot ought at least to be "immiiitwt." (See Brandenbu~-g v. Ohio, 
supra). -1 provision to this etfect slionld enhance tlie chances of suc- 
cessfully ~lrecting n constitutional test. The langunge wncl undt~r cir- 
cu~nstanccs ~)re.centing :IN inimec1i:~tc~ s111xtant ial likelihood" seems 
adequate to the tnsk and as restrictive as the "imminent" 1:tnguage of 
Brunde~iburg. The statute might 1 ~ : ~ l :  

21 person is guilty of inciting to riot if. \\it11 intent t o  cause, 
contir~nr. or  enlarge 11 riot, \~l~c.ri n riot actu:illy occurs or  under 
circunls(n~~ces preseliting nn innuediate substantial jilielihood 
thereof. . . . 

8 1801 (1 )  (b). Leading n Riot.-To the extent that speech may be 
involred, this provision is subject t o  the sune  co~n~nen t s  made in refer- 
cncn to  the statute nlnn-e ( i m i t i n g  to lbiot). The proirision omits Ian- 
pinge designating the required mental state apparently d h o u t  any 
rcilson. P ~ r l i n p s  conc*iliatory l n n g ~ : ~ g e  follo~ved by an incrense in 
riotous activity might be constr~~ed as .'leading a riot." Thus, the 
statute might include L'pnrposef ully." 

The identification of b'lcnclers," for  purposes of crininal l inbi l i t~,  
is very clificwlt even in nlow sti-uc.turcd proups, as in  a rorpolxtion 
o r  labor  ini ion; problems were confronted bnt never really resolved br  
tlie drafters of the Model Penal Cock in its sections and conmentaries 
concerned wit11 corporate criminal liability. ,111~ distinction between 
'.inciting to riot" ancl '.leadinp a riot" is bound to contribute to the 
:~ml)ipl i ty of an alrcacly n ~ n l ~ g u o u s  statute and sliould therefore be 
eli~ninated from the p~.opps:il. 

$ 180.2. Arnming Rioters.--1 distinction diould be made between 
"mnnufncturing :uld tnnsportation" of h r n t l n q  incendiary dei-ices, 
~ t c .  and "tr:wlung" others to ~nannh~cture.  In  the former, for deter- 
irnce PUI'I'OS~S, tlw burden sho~lld be pnt on the tlefenclnnt, to estab- 
lish the I:@timacy of the ~nanufacture and trnnsport of potentially 
lethnl deulces. I n  the latter, teaching others in "furtherance of n riot': 
is suficiently imprecise to  be open to constit.ut.iona1 challenge under 
the first :~mencIment, The statute might r ed :  

h person is guilty of a Clms C felony if he  : 
(i) mannfacturcs, trimsports, or  sells fireanns. t.xplosire or  

incendinry devices for  use b;r riotem. unless lie establislles the law- 
ful object of such manuf:tlncture, tri~nsport. or  sale: o r  

(ii) teiiclies others to manufacture or  use such derices in fur- 
therance of a riot which is imminent or  which actually occurs. 



JIy strong inclination in light of Brondenbzc~g viould, however, be 
to leave out (ii) . 

1804. Law Enforcement Riot Powers.-This section should make 
howiiig physical possibility of responding to requests to disperse a 
requisite of liability. Such a requirement comports with the tradi- 
tion that a person is not held crimint~lly responsible. for an act of 
omission when it is impossible for him to perform. Thls is peculiarly 
relerant to riot situations during which escape or djspersal routes are 
either nonexistent, not visible to those ordered to disperse, or quickly 
closed in panic by the mob. A person who is either hysically incapable 

f B of can-yin out t h o  order or is ~ i t l l o u t  knowle ge t.hat pernlits his 
follomiug t le order should not be subject to criminal liability. Further, 
t.hu exemption granted to news reporters m d  photographers not hysi- 

be extended to dl person8 under sinlilar circunlstances: 
P cally obstructing law enforcement efforts to cope with the riot s lould 

No such order or constraint shall apply to any person not physi- 
cally obstructing law enforcement efforts to cope ~ i t h  the riot. 
Failure to obey any such valid order which it is knowingly 
possible to perform constitutes an infraction. . . 

Illegalities in Riot Control.*-Law enforcement personnel liability 
for illegalities in their dealing with the public ought to be the same 
at all times-no distinction shoulcl be made between "normal periods" 
ant1 periocls of emergency. Lesser s:mctions during riotous eriods 
might be taken to imply an underlying license to use greater iegrees 
of force during riots thus limiting the deterrence of violence. Greater 
s:mctions are as well ill ntlvised; riotous situations cast doubt on 
ruens rea to the extent that the police, like the mob, are subject to 
tho saii~e breakdown of internal controls. 

The proposed statute, as it now reds ,  tends to discriminate in favor 
of news reporters in relation to others. Police liability for excessive or 
otherwise unauthorized use of force has no relationshp to the category 
of person abused, ne\wpaperman or others, so long as that person is 
pursuing a lawful activlty or if enga ed in unlawful actidties greater 
force than authorized is employed. d urther, the statute has no intent 
or degree of culpability requirement; ,and it applies the &%me sanction 
to two offenses of substantially different degrees of seriousnessi.~., 
destroying a photographer's equipment on the one hand, and employ- 
ing a gun in a lnanner to cause death or serious injury on the other. 
This statute might read: 

A law enforcement officer is guilty of a Class C  felon^ if in 
connection with riot duty he purposefully: 

( i)  assaults any person pll~sniiig a Ian-ful ac t iv i t~ ,  with risk of 
serious bodily injury; or otherwise employs excessive force even 
against persons engaged in ~~nlnwfiil activity; or (the rest is 
deleted.) 

(ii) contrary to  superior orders, shoots a gun or otherwise 
en~ploys excessive force 
Superior officers who gi-ie such orders are subject to liability 
under this provision. 

*The consultant is referring to nn initial draft of a riot prodsion proscribing 
police excesses. The provision mas eliminated from the Study Draft since it is 
blanketed by the proposed section 1621. 



It sl~o~ilcl be notrrl that the s u g p t e d  amendments to the proposed 
st;ltutr i l l  no way cli~ninute trnclitioxial defenses, such as self tlefense, 
on tlw pnrt of law enforcenient agents. 

( 2  ) I '~wpoxed I'tw ~ i s i o , ~  Rezvkd.  
I .  Riot Ofewes 
( a )  Riot Defined. For  the purpose of this section, riot means a 

pilblic clisturbnnce inrolving a ~ i ib s t an t in l l~  large number of people, 
but no less than 20. manifestly enclangering persons or  property, 
o r  obstn~cting authorized law enforcement or  other governmental 
functions. 

(b)  Incifing f o  Riot.  A person is guilty of inciting to  riot if. with 
intent to cxuse a riot. n riot actually occurs or  if. with intent to enlarge 
a riot, llc n r p s  or  prorolres n group of 30 [12?] or  more people to en- 
pp or continno in a riot, or  if he participates in planning n n o t  which 
IS ~rnminent or  wllicl~ actually occiirs, o r  if in the course of the riot he 
issues commands, instructions. or eiicoiiragenlei~ts in fi~rtliernnce of the 
riot. Inciting a riot is a Class C felonj. 

( c )  Arming Riotem. A person is guilty of n Class C felony if he: 

( i )  n~anufactures, transports, or  sells firear~iis, esplosive or  
incendiary devices for  use bg rioteis, unless lie establishes the law- 
ful ol)ject of such mnnufactu~.e, transport, or  sale. 

( i i )  teac1lel.s otliers t o  manufacture o r  use such devices in 
furtlicrnnce of a riot which is iniminent or  which nctl~nllg occurs. 

((1) Lalo E n  forcenzen t Riot Potctetv. Law enforcement autl~orities 
arc empo~rerecl c111ring n riot or when one is inlmcclintely tl~rcntcned 
fo issue ~wsonahle  orders to disperse, to  more, or  to refrain from spcci- 
ficld activities in the inin~ccliate ~ i c i n i t g  of the riot, ant1 to enforce 
s w h  ortlcrs by moving or  restraining persons pn~licip:tting in the riot 
or inclistiiig~~ishnlly nlinplecl d h  the partici~mnts. Such orders shnll 
1w iss~inl)le onlr  by nn official having supernsory nutl~ol.ity Corer at 
lei~st-men]. S o  sucll order or constraint slinll apply to nng person 
not physicnlly ol~structing l a v  enforcement efforts to cope with the 
riot. F;iilure to o l ~ e ~  nn;r such raliil order ~dl ic l i  is knowinglv possible 
to p r fo rn i  constitntcs nn infraction. .%nw enforcement nnthorities," 
for the purpose of this subsection. incluclcs police. firemen, and military 
personnel ordered to riot duty. 

(e) Illegnlifie.s in Riot Confro7. -1 law cnforccnient officer is guilty 
of Class C felony if in connection with riot duty lie pnrposcfidly: 

( i )  assaults ;in\. person pursuing n l:~rrful ac t i~ i ty .  with risk of 
serious bodily injury: or  ot1lem-k e~nploys eucessivn force even 
npninst persons engaged in unlan-fill activity : or 

(ii) contriiry to  superior orders, employs sng  wcnpons or tech- 
niqnc in n manner like17 to came death or  serious injury. Superiors 
wlio give such orders t o  11s excessive force are wbject t o  linbility 
unclrr this prorkion : or 

(iii) removes, corers up. or tnnlpcrs with any official identifica- 
t ion I d g e .  

( 8 )  Pos t~r~ . ip t . -A t  the risk of repeating n point. even a good one. 
too often, I iwge again that the opportiinity not be lost which a full 
w i l e  rclvision of the Federal Criminal Code provides for prescnti~lp. 
if  not cnncting, a n  internally consistent clocnment. Tlwrcfore, to the 



extent m y  of the proposed pi*orisions in paragmpll (8). srlpn. as 
rerised o r  otherwise. identify conduct which ought t o  be subject to 
criminal linbility. it is coudlict which is not pecul ia r l~  related to riot 
settings or  to the threat or riot and therefore does not mnrrnut separate 
treatment. The Court's decision in Brarldenbtq in many wnys reen- 
forces the argument which underlies the position tnken in the report. 
8 u p m  





CONSULTANT'S REPORT 

FIREARMS AND FEDERAL CRIMINAL L4W 
(Zimring; July 2, 1969) 

The most basic distinction in discussion of present or proposed 
Federal criminnl laws dealing wit  ""T 1 firenrn~s is between (1) the ques- 
t.ions raised by roncluct that might be proliil>ited bp Federal lam only 
because guns ;ire in\-011-ecl and (2) the cluster of issues that involre gun 
use in conduct that would be cons~dered criminal if guns were not used. 
L a m  and proposals corered in the first. category w e  those that attempt 
specifically to deal with tho possession, manufacture, sde, or carrying 
of guns as an area deserving ~ y p l a t ~ o n .  This category of lams can 
bc considered regulatory only in the sense that Federal nnrcotics laws, 
,as well as the mre food and drug laws? i ~ r e  considered in the cntego 7' of regulation, kcause the conduct prohibited by drug nnd y n  contro s 
is considered to be seriously antisocial and the punishments that ac- 
company conriction for regulntory offenses in this area ma , accord- 
ingly, be severe. Crimes in the second category lnclude :I 1 Federal 
crimes of violence. 

T 
I. THE FEDEIMI, ROLE IX' FIRE~RJIG REGUIATIOS 

-4. Federa2 Firearms Control Laws, 1927-1969 

Federal regulation of firearms has been the subject of congressional 
action on five ocrasions over the past 45 years. I n  1987 Congress closed 
the mail t o  lii~ndguils.' Sc~-en yeilrs later the N:~tional Firearms Act of 
1934 imposed n fairly comprel~cnsive Federal regulation of machine- 
guns, short-barreled or sawed-off rifles and shotguns, silencers, and 
other unconventional concealable firearms.' That law imposed a heavy 
tax on the transfer of most such meapons and an occupational tax on 
the manufacturers, importers, nnd dealers of weapons covered by the 
Act. All manufacturers, importers, and dealers were required to reg- 
ister under this Act, as were all 1)eopIe who acquired covered weapons, 
unless their acquisition met with the other requirements of the Act, 
n-hich meant thnt they mould have to pay the transfer tax. I n  1968, in 
Daynes r. United  stat^,^ the Supreme Court ruled thnt the fifth 
nmendment privilege against self incrimination invalidated prosecu- 
tion for failure to register or for possession of an unregistered p in  
under the National Firearms Act of 1934 because the registration pro- 
vision compelled an individnctl to hc r inhn te  hinlself by admitting 
unlawful possession. Later in 1068, the 1034 Act Kas amended to pro- 
vide that infor~nntion submitted in registrations could not be used in 

' 18 O.S.C. 1716. 
' C. i57,48 Stnt. 1236. 
'390U.S.85 (1968). 
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any prosccntion against the registrant and the Act's coverage was 
estrnded to require everyone, not just the illegal possessor, to register 
cov~rtcl firearms.' 

The number of firearms in civilian hands in the United States cov- 
ered by the Sational Firearms Act of 193-1 is quite small; in some 
measure this may be a tribute to the success of that  lam in taking 
machineguns out of general circulation and probably reducing the 
procluction of short-barreled and sawed-off shotguns ancl rifles. 

The Ferleml Fi rearns  Act of 1938 covered all firearms but super- 
imposed only a thin veneer of Federal regulation on the sale and 
possession of firearms in the 1-n i t4  States. As  enacted in 1038, this 
lam re uired firearms mannfacturers. importers, ancl dealers to ob 
tnin nkede rn l  license before shipping firearms in interstate com- 
merce. The  annual fee for  such license was 825 for  mnnufacturep 
ancl importers nnd $1 for  denlers. Additional pro~is ions  barred deal- 
ers ancl manufacturers from Lnoning1:ly shipping a firearm in inter- 
state commerce to a felon, fugitive from justice, person under indict- 
ment. o r  anyone not haring a license to  purchase a particlilar form 
of firearm, ~f such n license was required by local Ian-. Felons and 
others who were considered prohibited classes were also forbidden to 
ship o r  receive the firearms that were or  had been in interstate com- 
merce. The Act also prohibits knowingly shipping or  receiving in 
interstate commerce any stolen firearms. or  any firearms with altered 
scrinl numbers. I n  nrldition, 1icen:d dealers imrler the Fcdernl Fire- 
:wns Act were required to maintain permanent rwords of firearms 
rewived niicl sold. 

For  30 yenrs this v n s  the master plan of Federal re~riilntion of 
fire:trrns in the c i d i a n  market. Ry almost any criterion, the Act wns 
not n sncccss. Only a minority of the States have laws requiring firc- 
arm licenses, so that the attempt. to use Federn1 stnndnrds to strcndll- 
rn S t :~ te  re,rrulntion could only be. even in t l i e o r ~  and with maximum 
~ n f o w e r n ~ n t .  n w r t  it11 ~uccess .~  Ere11 where local law reqiiireil licenses 
for firearm purchases. any person who paid $1 for  a Fetleral firearm 
dealer's liccnse could be shipped a firearm vithout remrd to such a 
S a t e  Ian-. Even more important. the renuire~nent that criminal lin- 
bilitv nntler the statnte should be h s e d  on the knowing shipment 
of a firearm to  a prohibited person x-as not accnrnnnnied bv n duty to 
inqujro co that the effect of the law dissolved in its own mens rca 
rfwnrement. 

The only prorisio~? in the Federal Firearms Act of 1938 that was 
dn~f t ed  in :I mnnner that could have proridcd for  effective reg$- 
tion-the requirement that deslers keep r~cords  on firenrms rece~rerl 
and sold-:tlco ~x-ored less than an miqualifiecl s i~cccs.  Most records 
wcm sloppv. rarelv need. and ~ t h  respect to firearms such a s  .22- 
cnliher weapons. for which serial numbers did not hare  to 1x prodded. 
wem of no use in the detection of crime. I n  19.57. the Trmsnry T)e- 
nartn~enf dropped its reqliirement that records be kept on nmmuni- 
f ion 

' Pvn. 1,. Vn W618- 82 Stnt. 1220.1232 (1968). 
' C .  RTi ,  62 Stat. 12.50 (1938). rrpealed. Pw. L. So. FK)-35l, 82 Stnt. 2.34 (1M). 
' R P P  SEWTON A S D  ZIMRTSG. FII(F-*R~ A S D  TIOLENCF: TS . ~ A ~ E R I C A N  TJFE 100 

(1969\ rhcrph~nfter citrrl as  S ~ m o n  ft Z~CRTSO]. 
' !B Fm. REO. 343 (1958). 



I n  1968. Conprc.ss passed two major pieces of firearm legislation. 
The first installment of rerent congressional firearms control lam 
was a section of the Omnibus Crime Control and Safe Streets -kt .  of 
1968: which provided that the receipt, possession, trans ortation in E commerce. or affecting conme~.c~r, of firearms other than s otguns and 
rifles I,y felons, wtr.r:ms who :Ire other than honorably discharged, 
mental incompetents. aliens wl~o  are i l lepl ly in the countrv, and 
former citizens who hare renounced their citizenship is a Ii'ederal 
crime.O 

I n  October of 1968, the Gun Control Act of 1968 lo was passed, 
revising the omnibus crime bill firearms provision to  extend the 
corerage of Feder:~l rep1:~tions to all firearms (except antique fire- 
arms, hunting shot s, etc.? found particularly suitable for sport- 
ing purposes) and f" urther pmviding that no person except Federally 
Licensed importers, manufacturers, and dealers could ship, transport, 
or  receive any fire:llm or trmnl~~nition in interstate commerce. Other 
provisions of this new law. whicli rctains some features of the old, 
includn a, tightening of the standards for  Federal firearm licenses, 
a provision tliat Federal firearm licensees may not sell rifles or shot- 
p n s  or amnlunition therefor to anyone they h o w  or hare  reason 
to believe is under 18, or  handguns or ammr~n~t ion  therefor to anyone 
under 21. the reqllirenient tlint a11 firearms must ha re  serial numbers, 
and n ban on the sale of firearms to any person who the seller knows or 
has reason to  believe is a nonresident of the State  in which the s d e  
is t a k i n ~  place. 

I n  addition to these and other regulations dealing principally with 
the transfer of fircarnls from one owner to another and a ban on de<- 
structive devices, the _ k t  c o n ~ i ~ i r ~ s  a ban on the import of firearms un- 
less the firearms are. to the satisfaction of the Seeretar;)- of the Treas- 
ury. particularly suitable for  or  readily adaptable to sporting pur- 
p ~ . ,  a ban on the importation of surplus military weapons, and 
crlmlnal penalties for  the possession, receipt, or transfer of a firearm 
when the trnnsfercc intends to use it in crime. 

Proposals for  a nntional system of f i rcams r ep la t ion  for  fire- 
a r m  o m e s h i p  licensing, or  to establish millimuni standards of li- 
censing and reguhtion to be imposed on State governments hare been 
discussed in the last few years but have not been enacted. 

The present complex of Federal regulations would appear to have 
three objectives. With respect to machineguns and other destructive 
devices. the Federal role in the regulation of such weapons is primary, 
the objectire is to remore such weapons from the civilian market, 
and efforts toward tliat objective seem to have been succesfd.  

The  theorp behind tlie ban on interstate shipment of weapons nnd 
sales of firearms to noliresidents is that of F e d e ~ ~ l l  control as a sup- 
port to State regulation. Fo r  many years, interstate movement of 
firearms has frustrated State efforts to enact rigorous systems of 
firearms control. I n  Jfassachuetts. rrliere restrictire handgun licens- 
ing has been in effect for  many years, n study showed that 87 percent 
of the firearms confiscated as n rcsnlt of use in crime came from other 

Pm. L. SO. 90-351.197 (1988). 
Id.  

"PUB.  L So. 90-618, 82 Stat 1213 (1W). 



States, and similar studies by the Task Force on Firearms of the Na- 
tional Violence Commission show a similar pattern to be true in h'ew 
ITork City, with restrictive handgun licensing, and Detroit, Michigan, 
with 8 permissire handgun licensing system and a geographic rul- 
nerability to the inflow of weapons from Toledo, Ohio." Because 
purchasers can easily misrepresent their residence, present Federal 
provisions :ire far from leakproof. Hut if enforcement efTorts are suf- 
ficiently cnrrgetic. this new pattern of Federal laws may hare some 
depressant effect on the movement of firenrms in interstate commerce. 

The provisions b anning. certain r lnsrs  from gun ownership are 
(1) an attempt to bolster ocal licensing requirements with the threat 
of Federn1 penalties for illegal receipt or o:cSeSSion of firearms that 
hare been in interstate con~merre and (By an independent Fedeinl 
effort to b:ln the osscssion of firearms by particular c1:issefi. Because P present Federal aw d o e  not affect the iiumber of most f imrnls in 
c i ~ i l i m  hands or  the generally easy accessibiliQ of firearms these 
pro~-isions, in order to succeed in restricting rates of possession of 
firearnis in the classes c o r e d ,  must do so as a result of the deterrent 
effect of the law influencing decisions a b u t  gun ownexship by felons 
and other subject groups. 

B. There Do We 170 From sere? 
The inis of motives and strate@s apparent in  the present Federal 

repilatory scheme cannot be evaluated in solely objective terms. Defin- 
ing an appropriate Fedenil role in firemms control requires a deter- 
mination of 11-hat type of firearms control is desirable nncl a decision 
about mhnt part the Federal gorernment, as oidy one of ii number of 
responsibla entities, should play in the process of reducing firearm 
violence. 

The Task Force on Firearms of the Kational Tiolence Commision 
has advoc:lted that the most certain and most snbstantinl diminution 
of firearm violence in the United States would be produced by :I 
s ~ s t e m  thaL subtantittlly reduced the nuniber of handguns in civilian 
hancls, cle lining the term "substantinlly" n s  a reduc.tion of 90 percent 
or more o f  the estirnntecl 94 million hmc r i~nt~?ly  owned b;v 

Ilmns L T t  American citizens.12 The mechanism reconlinen o achiere t h ~ s  
p l  is a system of restrictive liandgun licensing. This position was the 
product of severnl of the T ~ s k  Force's conclusions: (1) firearms make 
a substantind contribntion to the cost of violence in the United States: 
(2) handg~lns play a disproportionate role in firearms violence: (3) 
handguns i ~ r e  but H sinall pilrt of the sporting use of f i t ~ ~ r n l s  in the 
rn i t ed  States: and (4) if hilndgyns were controlled, there is  reason 
to believe that. long guns n-ould not become i ~ l l p h e r e  near the social 
threat that hnnd.guns now constitute. 

This pro cml is one of many that inrolre gorernmental efforts 
to screen nl  7 prospective gun o m e n .  Other proposed systems would 
allow all but R few d i ~ q ~ ~ i ~ l i f e d  groups to own g ~ i n s  but ~ o u l d  impose 
license req~iir~ments for ill1 omels. -\11y roposal to screen pin  
omcrship raises the i sue  of wlmr part the Fe&md gorerninent should 
assume in this t-ype of firearms control. 

" SETTTOS R. ZIURISG, supra. note 6, at 51.91,Q-i. 
" S ~ T O N  & ZIUBISG, srrprn. uote 6, at 143-144. 



One alternative answer to this question is that the Federal gorern- 
mwt should do nothk. S t ~ ~ t e  and local goremnents. w d e r  the 
truditionall-j local police power, h a ~ e  the p r l m a q  responsibility for 
makirig clec~sions ihout the in i lwt  of firearms on violence and about 
appropriate co~intermeasures. Tllc problem with this position is t l ~ t  
firearms :we seen I>y many as :I national problem appropriate for n 
national solution. Further, the interstate leakage of firearms has been 
so great that complete Federal inaction would lead to substantial frus- 
tration of any State and local firearms control efforts. 
h second ~ossible Federal role in firearm control is illustrated by the 

backstop e$orts that underlie the ban on interstate firearrns s11ip- 
n~ents and firearnis sales to nonresidents. This. it could be argued, 
will discharge the Federal government's primary responsibility in 
the area of firearlits control-s1ip1rein interstate movements of fire- 
a r m  so tliat the State :~nd  locul governments charged with the prinlttry 
responsibility of diminishing firearm violence can better enforce 
~d la te \~c r  systems of control they deem appropriate. A national fire- 
arms record center, existing without a national registration law, 
woultl be another type of backstop control. 

Ono problem with the backstop approach is that, as long as some 
States permit large accumulations of handguns, it may be impossible 
to prevent the interstate leakage of firearms into States with l ime 
rigid control systems. Thus a system of national licensing may be the 
only method of acliiering the goals of backstop regulntioils. A second 
problem wit11 assigning the Federal g o r e m e n t  an exclusively 
secondary role in hrearms regulation is that the national govern- 
ment may be unwilling to tolcrnte lerels of firearms violence and fire- 
arms ossession tliat particulnr State governments would allow. F A t iird alternative would be the establishment of minimum na- 
tiontd standards that would allow the States a first option of imple- 
menting these standards through adequate State and local firearms 
control laws. Under this appro:lch, if a State failed to enact legis- 
lation meeting these standards r~fter a grwo period, n Federally en- 
forced system of firearms regnlation would be substituted. 

A fourth alternative is a national system of fire:wms regulation 
where the Federal overnment has the primary responsibility of ad- 
ministering, as wefi as establisliing, standards for firearms control. 
Oppo~icnts of this alternat ivr m:lintnin tlint such a pol icy would gen- 
erate an unpleasantly large Federal role in local law enforcement 
and might precipitnte the advent of a major national police force. 

Choosing among these a1tertlnti1-es-isa matpter of ralues and prlori- 
ties. My on-11 inclination is townrcl mlnimuni national standards. with 
adniiliistr:~tire rwponsibilit,y vested in those States that mite lams 
cornpl~ing with the ~ e d e r d  guitlclbies.* IYhaterer one's preference, 
there is little doubt that any of  the above possible Fedcml roles would 
be within the power of Cong~rss in this area, &awe firearms a s s -  
sion constitutes a threllt to the s fe l ) -  of the President of the bnitod 

'Thr cnnsultnnt did riot submit any stntntory drnfts for these directiwn As 
~winlrtl nut in the Cn~nl~lprlt on Firenrrns  offense^. p. 1017, nuy new flrenrnis ~ r o -  
risions of such n regulntory nature would be plnced outside Title 18 since they 
would be basically niisdemennors. Accordingly. consistent with the general np- 
proacli taken elsewhere in the Code, no detailed ~ t a t u t o n  test  was offered. 



Stntes and other Fedcml officers and elected officials, and firearms 
possession policies can ,b v i e ~ e d  as an influence on inteistnte travel. 
I-Iowevor, the fact that the potential in this area extends all the way to 
a fully Federalized system of standards and administration does not 
perforce mean it. would be desirable to test this extreme. 
Penalties for gran law violations.-Present Federal firearms laws 
regulations proride penaltics on the order of Class C felonies mder  
the proposed Federal C r i n i i ~ ~ t ~ l  Code. This penalty structure is prob- 
nbly too high, given the thrust of the Code's othor sentencing reforms. 
Moreover, if the Federal government were to take a larger role in 
firearms re@at.ion, s high penalty structure woidd probnbly in1 
enforcement as much as tlie extra measure of punisliment niight eter 
those who would otherwise violate the law. 

6" de 

At  the snme time, guns are a specially dangerous class of instru- 
ments, and regulation is very close to traditional concerns in 
crime contro P . On b:llnnce, it would seem wise to make unlnwful pos- 
session of guns under Federtil ha a Class h niisclemeanor, and traf- 
ficking offenses, when they involve s nnmber of guns, should retain 
felony status, Because of the proximity of gun control to traditional 
crimc, Title 18 might seem nn appropriate placement. for any fully 
Federnlizecl g i n  regulation. Howe~er. if  Federal standards and State 
regulation are to be mixed, placement in Title 18 would seem mther 
:in-kward. 

C. Federal L a m  on tile Placement and Mamer of Firemms Use 

Many localities on the United States attempt to reduce firearm 140- 
lenco by restricting tile place and rn:imelv in which firearms n ~ y  be 
used with or without additional restrictions on possession of firearms 

Or YrtiC1ll 
a r  types of firearnis. Thus, it is common to encounter Inn-s 

pro iibiting the carrying of concealable firearms on the person or the 
discharge of a gun in specified areas.lS The Jfodel Penal Code rovides 
a slight tnist on the conventional pattern by distinguishing 6 etn-een 
sporting firearms and other fierarms and presuming all other fiernrms 
to be instrwments of crime unless the gun is possessed in the actor's 
home or place of business, or the actor is licenscd or othermie autlior- 
ized to carry the weapon in the manner in wl~icli tlie actor mas carrying 
it at  the time of his ~tpprehension?~ 

The intention of lilost plllce-and-manner Inws is to reduce firearms 
violence by restricting the number of situations in which n firearm 
carried on the person or in a motor vellicle will be used in either im- 
pelsire or planned criminal activity. By implicntion, tlie Model Pcnnl 
Code goes a step fi~rllier than the stand:~rd place-and-manner lays 
by presuming a specilic criminal purpose to the possession of certaln 
firearms :mcl by cntegorizing its particular plnce-rind-manner regula- 
tion under the article denling with inchonte crinys. 

This classification rnipllt indicate an nssnmptloli on the part of the 
draftsmen of tlie statute thnt the illegal carrying of a firearm is g!n- 
eraly accompanied by an intention to commit a crime of violence with 
that firearm. This assumption is ingenious. but as a matter of statistical 
probability it is grosslg incox~ect. In  many :Ireas. even where the 
carrying of a firearm on one's person or in ;I motor I-ehicle is illegal, 

" SOP SEWTOS Si Z I ~ ~ N O .  8!1prfI, note 6, at c. 13 nnd Apl~ndis G. 
" MODEL PEW& CODE, 5 5.00 (P.O.D. 1962). 



local ct!stom- promotes the c n r ~ ~ i n g  of gnns for  clefensit-e purVposes, 
real or Imnglnnx-y, :lnd this is generally done without the person form- 
ing a sperific intelltion of ~4ol;lting any law other t lmi  the 1n-x agajnst 
carrying. a firear~n. T h e  theory is ingenious, l ~ o ~ ~ e r e r ,  Lecanse i t  pomts 
up tlw r ~ s k  of the presence of n mobile fireaim in 11 tense situation a 
presence which  night well Irad to  a violent crime that would not 
otherwise occur. 

a Ion- Of all the roles Federal 1:1w niirht play in firearn~s control. n t' 
n-ide regulation b:~setl on laws against carrying firesrnls is the least 
appropr1:~te. Laws regulating I Ire place and manner in which firearms 
may be carried can be enforced only by street contacts with individu:~ls 
and are thus more int inlately reliited a i t h  general police functions tli:~n 
any other kind of tirearms rcgul:~tion. becaus it is the ordinar;r police- 
nlan on the beat riltller than nny specin1 enforcement official who is the 
first line of defense in the erifo~wment of such laws. 

I n  rweas where the Federal gover~l~nent  I i i ~ q  p ld imry responsibility 
for crin~inal law cnforcemcnt. l:lws prohibitii~p the carrying of ~ e a p o n s  
without a conspicuousl\r lawful purpose are appropriate and will assist 
the police by empowering arrests earlier in the scenario of crime tlinn 
woultl otherwise be the case ant1 1)s roriding :I means of taking a sub- 
slsnti:ll nomber of lire:~rnm, wlwn Siscoverd, out of rilct11:ltion. As n 
matter of t heo re th l  nicety. i t  is my view that the risk g e n e r d n g  char- 
acteristics of this k1~1- io r ,  rather than its presumcd relationship to 
specific criminal intent. justify its criminalization. 

The :~ppropri :~te role of the Federal government in ti rearms r e p ~ l a -  
tion nationdly is R large and controversiid question. Defining appro- 
p r i ah  n i e a s m  of Federal fi reilrnls control in those a!Fas vhere the 
Fedelxl government has n priniary policing responsibilxty is a snlaller 
quest ion but is to some estcnt related to the conclusions one reaclles 
about the desirability of national firearms control. 

Where primary Federal jurisdiction is esercisd over large or  iso- 
lated geog-r-aphical areas, such :IS the District of Colu~nbi:~ o r  Federal 
territories, Federal laws aimed at  direct regulation of firearms posses- 
sion are approprinte, indcpcntlent of nationwide Fedcrid gun contro!. 
I n  arens where the United S t r ~ t t ~ s  has a primary la\t-1n:lkinp responsl- 
bility but local ngencies are in cliarge of law enforcenient, the Federal 
role Gin probably best rest in tlw creation of nlinimum standards to be 
adn~inistered by local nuthorities. 

I n  Federal enclaves, themselves geogri~pl~ically insignificant, that 
are stkt apart frnm State jnl*istliction because of Fcdclnl ownership, 
regulation of fire:~i.nis possession, might be appropriate but in the itb- 
sence of a nationwide control system, could easily be frustratecl .by 
inconsistent State policies. If firearms are easil available just outsde 
Federal enclnves, no legal provision can I n S e  it pl lywrl lg more 
difficult for  individuals to ohtnili firearins. Requiring special Fetlcral 
firei1~111 licenses in this situiit ion can m l y  be defended if the enclave 
is the residence of a signiticilnt number of people ant1 the exercise of 
.Federal authority in that encl;tve can be cstended in u waj- that would 
allow inspection of individuals to determine whether they possess 
firearms. 



A. Present Federd Policy: 18 U.S.C. 5 924 

The only Federal lam tliat distinguishes firearms use in Federal 
crinies is section 924 of Title 18, passccl in 1968 as port of the Gun Con- 
trol Act of 1968. Section 924(c) provides: 

Whoever- 
(1) Uses a firearm to commit any felony which may 

be prosecutccl in n court of the T'nited States, or 
(2) Carries n fircnrm unlnn-fully during the commis- 

sion of any felony wliich may be prosecuted in a court 
of the 1-nited States, 

shall be sentenced to a term of im risonment for not less 
than 1 year nor more than 10 years. f n  the case of his second 
or subsequent conviction under this subsection, such persou 
sliall be sentenced to a term of imprisonment for not less than 
5 years nor more than 25 years, and, notwithstanding any 
other provision of Ian-, the court shall not suspend the sen- 
tence of such person or gir-e him a probationary sentence. 

The two situations covered in subsection (c) should be considered 
se ~arately. Paragraph (1) prorides separate sentencing prorisions I \v ien an indiriclual uses a firearm to commit a Federal felony. With 
tlie possible but, unlikely exception of using a firearm to violate a Fed- 
eral firearms regulation, such as illegd shipment or possession of a 
gun,I6 the scope of this provision ~ ~ o u l d  seem confined to Federal 
crimes of force,.pl-incipnlly i~ssault, robbery, tind kidnapping, where 
gwns play an actlve role in criminal concluct. 

Tlie impact of this law on the sentencing of first offendas guilty of 
Federi~l crimes of violence co~n~llitted with firearms would be minimal 
if sentences iriiposed under section 924(c) (1) concurre~i t .~~ First 
oil'encle~, llncler section 921, remain eligible for suspended sentences 
and probation. 'I'he range of imprisonment options pro\-idcd for first 
offenders is tlie same as those xorided in sections 2.231 (assaulting or 
resisting n Federal officer). a n i  111 (assuulting diplomatic personnel), 
Title 18. while penalties provided for brink robbery, kidnapping, and 
mail robbery far exceed those in section 984. 

Tlie seconcl offender provisions of section 9W(c) may also fail to 
pln an  important role in sentence determination. Second offenders 
under section ~ " ( c )  (1) must be sentenced to a minimum of 5 years 
and c:unnot rcceire suspended sentences or probation, under one reading 
of the provision. It is possible, however, to construe the mandatory 
provisions of section E ! i ( c )  as separate in effect and thus conclude 
tliat tlie total sentence imposed on n second oflender cannot be sus- 
pended but that terns  of actual imprisonment less than the &year 
niinin~nm are not prohibited. Tllis construction would not be popular 
with most of the Jienlbcrs of ('ongress ~ h o  voted for section 924." 

"gee, e,g., 18 U.S.C. $929. 
See proposed section 3203 ( 1 ) . 

"The second offender prorisiom originnted In the House version of the bill. 
whem the langunge applied to all conrictions, nnil the tone of discussion clearly 
indicnted that 111ost proponents of the bill thought the full minimum sentence 
wns to be mandatory. 



Independent of such a constructior?. the ban on probation and sus- 
pended sentences may not be significant because this type of sentence 
is prob:lbIy a rare occur1.enc.e wllen a person is conrictecl of a second 
Federal crime of violence. Even the 5year  mininlum may be a fairly 
standard restatenlent of Federal sentencing practice with respect to 
second time violent. offenclers. 

Moreover, no discussion of so(-tion 9?1(c) (1)  would be complete 
without speculating about the effect tli:~t. plea b:ir,aaining and other 
prosecntorial practices n1;t-y llave on the use of the separate provision 
when inclividuals can be clinrgetl with both an inclepenclent Federal 
felony and a rio1:ition of section 924(c) (1). -4s :I matter of conreni- 
ewe  and pol icy, prosecutors ulny proceed on the independent Federal 
felony and drop the section 92-4 charge in the way they are re mted t to drop Federal firearnls charges when the same nctirit~cs thnt ed to  
n Fetle~xl firearms charge also produce a conviction for a serious 
otfense in n State court. Even if s11c11 nni1:iteral charge dropping is not 
n stnncliircl practicc. i t  may be t1i:it the ossibility of prosecution under 
section 9.21 will fsnction chiefly :is ad$itional leverage to help induce 
guilty pleas to Federal crirnes of violence in exchange for nonprosecu- 
tion under section 924(c) (1).  

Section I)%(c) (2) nmakes it it Federal offense if an inc1ir;idual car- 
ries a firear111 unl:~wfully during the co~nmission of a Federal felony. 
The clistinction between this m d  pttragrnpli (1) is that  paragraph (1) 
requires that the gun play some i~istrumental role in the commission of 
the Feden l  felony, thus rrstricting its scope to crimes where force is 
used, while paragraph (2) speaks only of the coincidence of :In un- 
Inn-fully carried firearm nnd thc coinnlission of i l  crime, at the same 
t h e .  chargeable to the same person. The firearm would be d a w f u l l y  
carried under Federal 1:~w if the indiridual is carrying the firearm in 
violation of local law. I n  nclclitioo, pelsons \rho cannot legally receiye 
weapons (section !I" (11) ) and persons who had receired the firearm in 
interstate commerce with the intention of committing any offense (sec- 
tion W ( b ) )  ~vould Le independently 1i:tble for  a moliitlon of section 
9N(c) (2) if it is cletenninecl Ilii~t unlt~wfnl receipt makes any s u h -  
quent. carq-in u n l a ~ f u l  regnrtlless of State law, a constnwtron that 
is unlikely an 6 thnt woultl be unfortuu~ste. 

Section !)24(c) (2)  bnrlis nlucll more ferociously than it bites. I n  
order to establish tha t  an individual carried a firearm in a situation 
where he did not use it. one has to catch him in tlie act or  find a wit- 
ness who obserred h i n ~  during the conlniission of the crime. Personal 
obsermtions likely to produce reliable reports of the carrying of a 
h a r m  are not common in crinles of stealth, such as larceny, car 
theft, interstate sllipment of stolen cars, o r  burglary, Most appre- 
hensions under paragraph (2)  would occur when an individual is 
apprehended wll~le committhlg a. crime of long duration, such as un- 
lawful flight, and i s  found to be c n q i n g  ii pn. 

The fact that  n first ofl'ense u ~ ~ d e r  paragraph (2) carries no bar to 
probation or  suspended sentence means that the minimunl penalty 
provisions become significant when an i n d i d u a l  is in the unfortunate 
position of being caught trrice in the act of committing a crime for 
which a firearm is not used or  required but nonetheless possesses such 
a firearm. 



Section 924(c) (2) is an attempt to dissuade crinlinals such as 
burglars from carrying guns that are not ordinarily used in their 
crimes but that might make nn npprehendecl burglar, for example 
more dangerous to his rictirn or to law e n f o r m ~ ~ e n t  ofticers. 'l'he 
purpose of such a wovision in honorable-to lessen the risk of 
use escalating the danger in apprehending Federal criminals '8-$% 

the prospects of achieving deterrent effectiveness with the law seem 
less than bright. 

Moreover, if we assume that judges would, even without section 924, 
consider the possession and use of fireanns as nggmrating circum- 
stances in the co~nmission of crimes, the relcrnnt question becomes 
whether these prorisions operate as more efficient deterrents to gun 
use in crirnc than the use of gun criteria on a more informal basis 
t)y sentencing co~r t s . '~  On this question no reliable data are presently 
available, but there is little reason to espress high hopes. 

Laws on the order of section 924 (c) can produce costs. Such lams may 
add inflexibility to a sentencing structure and complicate the struc- 
ture of the proposed Federal Criminal Code by creating interplay with 
other Federal criminal provisions and local Ittw. Jloro important, such 
laws may generate unwarranted feelings that this approach is likely 
to reduce firearm violence. I t  is when such pro~isions are viewed as 
nlternatives to regilation of firearm possession that. they appear to be 
most costly. I f  sterner measures along the lines of section 924(c) were 
ndopted, the costs of the policy would be n~ucli higher. I t  could also 
be argued that the possibility of achieving a deterrent eBect would be 
increased. 

Thus, the prospect of longer mandatory sentences and barriers to 
probation on first offenses r a m s  questions about. the potential of deter- 
rin gun crime more clearly than present Federal law in this area. 

&owever, a discussion of this i sue  must be framed more specifically 
than the terms of seotion 924(c). It ~ o u l d  be better to talk about de- 
terring b~~ use in various specific crimes rather than "crime," the all- 
inclusive referent of present Federal law.?' 

R. Assault 

Assault is a crime where the attack is the essence of the offense. In 
tlssault, both the extent of injury intended by the attacker and the 
instrument used in the  attack may be significant in determining the 

"Between 1960 and 1967, 98 percent of all policemen murdered on duty were 
killed by gunshot wounds. 

- A  second possible function of section 924(c) ( 2 )  is  to make evidence of pos- 
session of firearms admimible under circumstances where i t  may not be admis- 
~ i b l e  because i t  has no bearing on the mnterinl elements of a crime mhere a firearm 
n-as not used. I t  is easy to conjure hypothetical situations where this issne was 
raised but difficult to imagine situations where the exietence of a gun could not 
be brought to  the attention of the court. 

= In 1968, Representative Casey of Texas introduced a n  amendment, E R .  5497, 
making gun use in  State felonies a Federal crime. The Home version of the Gun 
c o n t r a  k c t  of 1988 barred suspcnded'sentences or probation for first offenses 
with minimum 1-year terms. Other Members of Congress have indicnted support 
for even longer minimum terms. 

gee Zimring & Hawldns, Deterrence and Marglnal Qroup.3, J. %a. IK C'EIME & 
D m . ,  100 (July 1988). 



degree of crime committed or the proper sentence to be imposed upon 
convict ion. 

I f  we distiug-uisherl between serious bodily harm and less serious 
in'uries, and between assaults without n-eapons, assaults with weapons I ot ler than guns, and assaults with guns, we p~wcluce a matrix with 
six kinds of assault. 

Weapon 

Dudly 

(0th::RZ 
No weapon firearm) Firearm 

Inlent: 
Nonserious injury -.-..-----...---------.-------.--------- ..-------- .------------------------------------ 
Ssrmus injury .......................................................................................... 

Analyzing the matrix. we hare imphere  from one to six distinct 
crimes. The question bcconles one of determining how Inany of the 
possible classes of assault the lnw should reflect. 

How many grades of assault should the law define? 
One basis for clistinguislling between assaults that result in serious 

bodily harm and bhosc: that do not is that the former category presents 
a much inore serious social danger. In fact. what. eridence exists sug- 
gests that there nlay be n greater differelice in quality of attack be- 
tween simple and aggravated assault than exists between a,puraratetl 
assault that produces serious bodily harm and most honlic18e.~~ Dis- 
tinguishing further between attacks on the bnsis of the weapon used in 
agpavated assault can be defended (1) because choice of wea 
probntire value in determining an attacker's intent and (" r"' eeaause h21s 
attacks with deadly weapons are much more likely, inclcpendent of 
intent. to cause death or serious injury than attacks with onl? personal 
force, and attacks with guns are more likely to cause deaths than 
attacks with other deadly weapons. 

If we consider bhe \\-eapon used only bemuse choice of weapon has 
probative value in dotermining the attacker's intent, distinguisl~ng 
between c:~tegories of assault on the basis of the magnitnde of the in- 
jury intended \vhile making sepi~rate distin~t.ions in p u l e  of crime 
based on weapon used appenrs to be recl~mdant. To the estent thnt 
weapon choice is pru>b:~tive of intent, it is evidence of aggrarated 
rather than simple ass:wlt, nncl perhaps ericlence of s d c i e n t  magni- 
tude to justify :i conclusi\~ pres~imption or rlnssifiration of aggra- 
vated aszult. whenever deadly we:qxms :ire used. (See proposed d o n  
1612.) 

AII' independent. b s i s  for sep:wate treatment of attacks b~secl on 
weapons used is that the use of weapons rather th:m pcwonal force 
and the use of fire:wms ritt lier than other deadly \ ~ w ~ p o n s  create an 
incr-eased risk of rictim death or se~ious injury that appears to func- 
tion independently of an attacker's intent. For example, what data 
we 1m1-e s~iggnst that  the same kinds of people in the sarne kinds of 

"See Zimring, Is Gun Control Likel~l To  Reduce Violent Killings, 35 U. CHI. 
L. REV. 721 (19438). 



situation are five times as likely to cause death when they use firearms 
as when they use h i ~ e s . ~ ~  

I f  this is the basis for distinguishing grades of assault as a result of 
weapons used, the principd aim of any such distinction is different.ia1 
deterrence, an attempt to increase the use of less lethal means of at- 
tack by those who are undeterred by the general legal prohibition of 
assault by threatening gun assanlt more severely than other assaults. 
By definition, the audience of such a threat is a group of offenders that 
has already displayed a rather remarkable immunity to the deterrent 
force of criminal sanct.ions in an area of beharior where the risk of 
apprehension is high. This immunity is manifested in two rather dis- 
heartening ways: first, this group is not dissuaded by the normal pen- 
alties imposed for aggaratecl assault, and, second, in committing 
assault with a deadly weapon, an indir-idual is risking R far  higher 
penalty if his rictim shoulcl die than any snecial penaltv %I gun yse 
provision could establish. Once theso qualifications on the operat~on 
of clifferential deterrence are set out, we do not have data that speak in 
fiurt-her detail to the quest.ion of whether laws that attempt to estab- 
lish differential grades of deadly assnullt provide an extra measure of 
deterrence, thereby reducing the proportion of deadly assaults com- 
mitted with guns. 

If p m  use were to be 8 separate grade of offense in the proposed 
Federal Crinzinal Code, this wonlcl require the creation of a Class B 
felony, the material elements of which would be "intentionally or 
knowingly causes bodily injury to another human being with a 
firearm." 

The arguments against such a proposal operate a t  a number of levels. 
First, since we have no data arailable on which to base the conclusion 
that such a distinction would hare m y  effect on the rate of gun use in 
deadly attacks. no data are nrailable that csn pro-ride information 
about tho extent of any estra measure of deterrence that, such a dis- 
tinction could produce. Against tllis ~ u h o m n  ;benefit, a separately 
gracled category of firearm assault. vould hare certain costs. Since ag- 
gravated aqault could hardly lw less than a Class C felony. a separate 
firearm offense would substantially reduce the options of the sentenc- 
ing judge in a gm-assault case and aclcl a group of lengthy sentences 
to a correctional policy whose proposed range of sanctions is already 
far from immodest. This may lead to extra pulAic eqxnse, misery, and 
perhyx. punishment generatecl ngmessions that erentuallv le<d to 
further crime. Also, to t.he extent, that the possibility of differential 
deterrence is important, any increase in the gap between a g p v a t e d  
assault and firearms assault sanctions woudd result in a decrease in the 
gap bet-xeen the penalties for nonfatal firearms assault and murder. 
Yet, because gun use is so much more deadly than attacks with other 
weapons, the argument can be made that the law should distinguish 
between gun ancl other assaults even at the risk of narrowing the 
marginal difference between gun injury and murder penalties. 

I n  any event, the data clearly establish a basis for considering gun 
use as an ag,mvating circumstance in sentencing decisiolis el-en if 
gun a s s a ~ l t  does not emerge as n separately pacled offense. 

a Id .  at 728. 



C. Robbery 

A t,ypicid robbery combines elements of both property and per- 
sonal crime bectiuse the robber uses personal force rather than stealth 
or trickery to obtain the prope~ty of another unlawfull~. Force 
may be used npinst  victim ill one of two ways: the robber can in- 
capacitate his rictim bv inflicting an illjury, or the robber may seek 
to obt nin property without in jurinp hls victinl by threatening to use 
force. If  only the threat of force is involved and a victim prores co- 
operative. the oflense cnn be committed without an attack intended to 
procluco serious bodily in jury: Thus, many robberies, partic.~d:lrly those 
that occur on the street m d  mvolre only individual vict.ims, or sm:ill 
groups of r ict i~us and l a r g r  groups of robbers. can be committed 
without the use of weapons. With respect to  indoor robberies. where 
one or a group of robbers incnde busi!lesses or homes. thq robber has 
fewer o tions about the \Teapons he ~ 1 1 1  use because he w111 normnlly 
be at a c f iswlvantage without either a knife or a gm. The majority of 
indoor robberies are committed with deadly weapons. and the handgun 

most indoor r0bberies2~ 
plnce without an attack intended to 
way of taking cognizance of the dif- 

assault and robbery would be to design 
a matrix tlie one hand, between robberies that re- 

and robberies where onlr t.he threat 
of injury is invoked and, on the other hand, distinguishing bet.ween 
robberies on the basis of whether wenpons were wed ,and ~ h e t h e r  fire- 
arms were the wenpons used. 

Attack to injure ............................................................................................. 
No attack .----.-.-.-..--------------------------.- ..-.-.-.. . -. .. ..---a --.. ..------------------------------- 

As with assnult, we produce six possi1)le categories of robbery. The 
basis for distinguishing between robberies that result in attacks in- 
tended to produce injnry and robberies m-ithout attack is that the 
former class of rvbhries prescnts a rastly greater danger of harm to 
rict-ims. The aiin of such a clistinction mould be to encourage robbers 
to avoid harmin rict.ims because of the greater penalties that accom- 
pany conviction f or robber). with attack intending to injure. 

The basis for clistinguishi~q between robberies committed with and 
xithout weapons is that, while t.lie risk of an attack on the victim niny 
not differ in the two types of robbery (or indeed may be higher in rob- 
bery  aho out weapons because of tlle closer prosimity of robber and 
rictim), the d a n p r  that any ictt nclr that might take place during n mb- 
bery will result nl the dent11 of the rictim mag be substantially higher 
if robbery is conmlitted with wwpons. The basis for distin,guisliing lw- 
t .~~een robbery ni th  firearms and a11 other forms of robbev nmay be 
twofold : robberies :we n~uch easier to commit with firearms than with 

N E ~ ~ s  & ZNBLVG, eupra note 6, a t  -7. 



other wen ons, and gun robberies constitute n greater threat to  the life 6 of the rob ery victim tlian other fonlis of robberj-. In  a study that COT- 
ered 334 years of Ken- York City experience, it was found that the 
death rate of victims from nongun rolhery was 1.5 er  thousand rob- 
beries, n-hilo the death rate of rictirns of gun rob ry was 5.5 per 
thousand r ~ b b e r i e s . ~ ~  

%, 
The aim of imp criminal law dis t in~~is l i ing between robberies com- 

mitted with firearms and those committed ~vith other weapons woulcl 
be the process of differentinl deterrence cliscussed in relation to assault 
and mentioned abox-e in the discussion of disthguishing between rob- 
bery with and without an attack on the victim. The issues raised in the 
assault discussion are similar to the issues raised by attempts to differ- 
entially dotrr gun robbery beenuse in rnch case the law is dealing n-ith 
indiric~uals who are underterrecl bg the h s e  punishment p r o d e d  for 
assault or robbery. However, the robbery situation is distinguishable 
from the assault situation in :i number of ways that make the prospects 
for differential deterrence seem brighter. First, the robber n-110 doesnot 
attack his victim, unlike tlie indiv~dnal who commits n g p n t e d  as- 
sault n i th  n weapon, has not vet demonstrnted an immumty from the 
masimum tl~rent of punishment by risking the pentdty for murder. 
Second, tho robber, unlike tlie nssau1ter, has not demonstratecl that his 
principal objectire is to injure his rictinl : rather, the objective of man? 
robbers would seem to be material gain, n goal that may indicate that 
potential ~n robbers would be more susceptible todifferential threats. f' Third, ro he ry  is, to  a greater extent than assault., a professional or 
career crimp, which involves elements of plnnning and experience with 
apprehension that  mny contribute to a greater awarepess of the law 
and an increased motivation to minimize risks of punishment. 

However, there is little leeway in n penal structwe to experiment 
with processes of differentinl deterrence in the area of robbev bemuse 
even the least serious robbeq-, that involving personal force ~vlthout an 
attack intended to injure, is cnnsidered a serious crime. Under the pro- 
posecl Fder:l l  Criminal Code, this offense nt niinimum would be a pnss 
C felony ;i~itl is usually considcrecl closer to Class B. A t  the same time, 
since the law's p r ima~y  goal, once a robbery is in progress, is to avoid 
n rictim killing, every effort should be made to leave a penalty gap be- 
tn-een robbery murder and the next most serious robbery offense to the 
extent that one subscribes to the \<ability of differentinl deterrence 
theories. I t  is clear, then, thnt the law cannot, as a definitional proposi- 
tion, create sis  ascending cntegories of nonlethal robbery with ascend- 
ing graclations of p~uiislunent great enougli to enhance the prospects 
of dift'erentinl cleterrence yet far  enou h from maximum penalties to 
serre as an inducement away from rob f ery murder. I f  formal distinc- 
tions are to be made, two or three priority distinctions should be 
selected. The most inlportant distinction would be between robbeq 
where n clenclly weapon is used in an attack intended to inflict bodily 
injury and 1111 other fonns of robbeq. I f  robbery nithout aggravating 
circunist:~nces is a Class C felony, then two nscending p d e s  of aggra- 
vated robbery would be possible. Proposed section 1721 distinguishes 
the use of clenclly force (Class .I) and the threat of deadly force Class 
B) from simple robbeq-. I agree ~ i t h  this choice of priorities. kt the 

Id.  at 47. 



same time, under the Code, t.he use of a firearm rather than n 
court as an aggrarating circumstance 
Class B penalty range. 

Homicide and kidnapping are offenses where distinctions based on 
the use of a firearm n-onld be inappropriate. In the case of willful kill- 
ing, the instrument of the crime is of little significance because the 
intention has been deternked by other means, and beutuse the means 
used to kill do not affect the cliingerousness or harm achieved in homi- 
cides. Even if some basis for dist inguisliing gun use from other homi- 
cidal ,acts could be estnblishetl, there is no room left in the drafting of 
;a Criminal ('ode for nsce~lding clrypes of willful homicide because of 
the serious~iess of the simple offense. 

Kidnapping is a closer case. An argument can be made for consider- 
ing different t-ypes of kidnapping as different p a d e s  of offense. The 
most important distinction would be between kidnapping thxt results 
in injul.yv or death to the victim and kidnapping without injury. The 
aim of such distinction is to provide some measure of protection to ric- 
tims of kidnapping by deterring kidnappers from n t t w k q  them. Be- 
cause the kidnapper normally has a substantial degree of control over 
his victim during the course of the crime and because kidnapping in- 
volres extensire premeditation nnd z long period in &ich the kid- 
napper can make decisions about the way he will treat his victim, there 
is reason to believe that kidntippers might be responsive to differential 
threats. 

It may be t)he ozse t.l~at lridnap ~ingsinvolring firearms a m  more d m -  
gerous than other forms of la d napping, although there are no data 
available on this question. However, kidnapping in any form is a seri- 
ous offense so that there is only enough leeway in a functioning system 
to provide, at ~naxi~num, for two grades of kidnapping. That being the 
cnse, harm to the victim rather than any differentiation based on the 
weapons used would seeln to be the appropriate grading distinction. 





COMMENT 
on 

FIREARMS OFFENSES: SECTIONS 1811-1814 
(Bancroft, Schwartz ; February 12, 1970) 

1. Present law- 
In 1968 Congress responded to a series of tragic assassinations and 

multiple murders by enacting two major pieces of Federal firearms 
legislntion : Title TI1 of the Omnibus Crime Control and Safe Streets 
-4ct (18 App. U.S.C. $5 1201-1203) and the Gun Control Act of 1968 
(18 U.S.C. $ 921-928 [Title I] (26 U.S.C. $ 5091-5872 [Title 111). -1 B The Omni us Crime Control Act comp etely prohibits certnin 

rsons deemed unfit by Congress to deal In guns, amrnuni- 
tion, classcs and Of ge estructive devices, from possessing or  transacting in suc?l 
materials. I t s  purpose is to curtnil violent cnme, particular1 nssassl- 
nation. Title I (State Firenrms Control Assistance) of the 8 un Con- 
trol Act of 1968 restricts commercial, interstate and foreign trans- 
actions in guns, ammunition, and destructive devices generally. I ts  
principal purpose is to curtail the interstate flow of such materinls 
and thereby prevent the unden~iining of State firearms laws. Title 11, 
by a comprehensive taxing and registration scllemq, severely restricts 
possession of and trafficking in special firearms, their ammunition and 
accessories as well as explosive devices: e.g. machine guns, sawed off 
firearms, silencers and bombs. I t s  purpose is to strongly control - Prl rate access to weapons of no legitimate private need and thereby lnlt 
criminal deployment of them. Together the Titles require national 
registration of all such mil te~i~ls ,  including some  hand,^, and com- 
plete identification of the parties and weapon involved in any com- 
merci:ll firearms acquisition. These Titles are implemented by extensive 
and overlapping licensing schemes administered by the Secretary of 
the Tre:~sury, who is given important rule-making and exemption 
authority. 

Remaining Federal firearms legislations can be found in provisions 
scattered throughout the various Code Titles: 18 U.S.C. $231 (riots) ; 
18 1-.S.C. $ 969 (exportation) : 18 1T.S.C. $5 1715-1716 (mailing) : 23 
1'S.C. 19.34 (Jiutual Security Act.) ; 36 F.S.C. $5865 (bootlegging) ; 
49 U.S.C. $1472 (airplane transportation) and miscellaneous reguln- 
tions (e.g., 36 C.F.R. 31 [possession in Kationlil Parks] ) . 
9. Genernl Outline of Pt.opo,sed Statutory Chu?~ges- 

Modifications of existing law, e-cen though recently enacted, are 
required to reflect. the penal policies embodied in the Study Draft. 
Aniong such general modificnt~ons embraced in sections 1811 through 
1814 are the following: 

(a) Large7y Regdatory Provi-&ma Not Znc7uded. It is pro 

(1047) 

P that all the largely regulatory firearms provisions be transferre out- 



side Titale 18, or at least outside that part of Title 18 de 
offenses. I n  general, these largely regulatoq provisions inclu 9 e sp""c highly 
detailed sbatutes for which non-compliance is criminal but which 
simply supplement other ~rovisions more immediately concerned with 
the evil to  be prevented. i n  exiunple of these largely regulatory pro- 
visions n-oulcl be the intricate licensing scheme of 18 T'.S.C. $8 981- 
9%.* This p r o p o d  to transfer these prorisions outside Title 18 fol- 
lows the general principle ~ h i c l ~  has controlled elsewhere in the pro- 
posed Code: all proposed felonies are kept within Title 18, on the 
theory that the em ~loyment. of severe sanctions and the extensive use 
of the correctiona i system is particularly the responsibility of the 
Criminal Code and the Judiciary Comnmlttees of Congress; but m y  
offense which has been determined, in the final analysis, t o  be integral 
with the regulatory structure can be found outside Title 18, among 
other regulate?;. prox-isions, where t.lley will be more amenable to  the 
expertise of both the administering agency and its counterpart com- 
mittee in Congress. Thu:, no revision of the essentially regulatory fire- 
arms provisions is submitted. 

The elaborate Licensing system of 18 1T.S.C. $8 921-938 might go 
either to Title 26, to be consolidated with the parallel registration 
provisions there entrusted to the Secretary of Treasury, or it might 
be tmnsfel.rec1 to Title 15 of the ITnited States Code (Commerce and 
Tracle). Alternatively, these r e p l a t o g  firearms provisions eodd be 
placed in a subsequents part of the new Title 18 together with other 
regulatory prorislons, e.9.. 86 C.F.R. ;31 (possession of iireanns in 
Nat ional Parks). 

(b) S o w  P r e ~ n t  Felo~~ies A'ot 111.chided. In  addition to these re@- 
latory prorisions, some nonrepilatory firearms felonies are not in- 
cluded in sections 1811-1811, either because they are blanketed by other 
draft provisions or because it is contemplated tlint they are more np- 
propriately p u l e d  as misdemeanors and should, therefore, be placed 
outside Title IS. where they will be covered by proposed section 800'7. 
They are as f o l l o ~ s .  

( i )  The provisions of 18 U.S.C. 5 924(c), increasing penalties for 
Federal offenses comnlittecl l.~y means of il firearm or while m~lawfully 
carrying a firearm, are not lncluded in proposed sections 1811-1811, 
since this snhmission is confined to offenses concernirq traffic in fire- 
arms. Thns, in the Stud7 Draft, the crimes where la gun is likely to be 
a nlateri:~l part of the cr~minal beharior, e.g.. aggmmted assault (sec- 
tion 1612) tmcl : ~ m e d  robbery (section 1721) are already punishable 
vi th  special severity as, mrio~~slv ,  Class A, B, or C felonies. Murder 
(section 1601), rape (section 1641) and kirlnapping (section 1631) 
carry penalties so high (at least Class B felony) that there is little gain 
in adchng a term of years for illegd g11n carrying. 

Further, the i~ppenl of the vrinciple of 18 IT.%('. 8 924 :IS a sentencing 
criterion can better be, and therefore is, reflected in the sentencing 
chapter of the proposed C d e .  For example, it is explicitly provided 
in section 3202(2) that being armed with a gun may justify the im- 
position of an extended prison term. This circumstance also can 

*By contrast, an example of those central statiites to be retained in the sub- 
stantive Iwdp of 'i'itlr 18, would be the pmvisions prohibiting convicts from en- 
gaging in firearms tmnsnctions. 



justify a judicially imposed minimum prison tern1 under section 
3201 (4). As added reco tion of the incl~using and manifest danger Y that fireamls present IT en they are used in, or carried during, the 
commission of a crime n l ~ l  the f;wt that such de loynlent is deliberate, E prenleditated, ctllcu1;ited and t hrrefore deterra le, related sentencing 
provisions could easily be adjusted to more nearly reflect the penalty 
policy so recently espressed by Congress in 18 tv.S.C. % 924 c). For r esnmple, it could be provicled i l l  proposecl section 3004 that dep oyment 
of a gun in the commission of n felony precludes judicial reduction 
of that felony to a misdemean?r. More im rtantly, a subsection could T be added to  section 3101 promding that t e use or carrying of a gun 
in the co~nrnission of a felony creates a presumption against probation, 
requiring the judge to sentence the offender to jail or otherwise to 
set forth in writing his reasons, which must. comport with stntutory 
guidelines, for placing the offender on probation. Section 3201(4) 
could be modified to roride that Class C felonies in mlich a gun mas 
deployed be smenab f' e to the judicially imposed minimum term; or 
variants in minimum terms of sentences may be devised for all classes 
of felonies in which guns are used. Section 3202, dealing with es- 
tended terms, could be similarly adjusted. Finally, these adjustments 
could be coupled with the proposed n~odification of 28 T2.S.C. 5 1291 
to proride for :~ppellr~te review by the government as well us the de- 
fendant, of sentences imposed uncler these modified p r o d o n s .  

This discrimination between guns and other weapons seems justified. 
The grading of particular offenses in the Study Draft already reflects 
it. Thus, in section 1735(2) (cl) the theft of any firearm or destructive 
device is n ('lass C felony. rep;irclless of its monetnry d u e .  Further 
adjustments might bo made. For example, theft of petty amounts 
could be classed as n felony if the offender was unlnn-fully carrying n 
@?*. 

(11) The provisions of 18 U.S.C. $ 92.2 ( i)  and ( j )  concernin stolen 5 firearms are, as just mentioned, generally reflected in the Code s theft 
grnding (section 1735 (2)  (cl) ). These grading provisions can easily be 
adjusted to provide felony treatment, regardless of monetary value, 
for theft of other articles defi~wcl in current Feder:ll a r m  Ieg~slation, 
e.9.. ~ n m u n i t  ion, bombs, prenatles, e ta  

(iii) 18 U.S.C. $922 (e) nnd ( f )  dealing with the interstate and 
foreign shipment of firearms by common and contnct carriers are 
llke~i-ise not included in the proposed sections. To, the estent that 
delirev by or to  a common ctirrier involves any serious misconduct, 
c,.g.. shipment to "c1;uiperous" persons or of weapons with obliteratecl 
srrial numbers, thnt serious misconduct is independently covered by 
the felony prorisions of the present submission, sections 1811 and 
1814. The balance of those statutes is deerned more appropriate for 
~~~isdemcnnor classification, e.g., proscription of shipment I\-ithout 
notification of controls. 

( i r )  The importation and ft~lse entries pro~isions of 18 1-.S.C. 
9 2  (1) and (m) :we not sep:wntelp covered since they are embraced 

l y  the general Code offenses, smuggling (section 1411) and false 
stilteme~its (section 1352), resprctirely. 

(I-) The munitions control provision in Pi? U.S.C. $ 1934 is not in- 
cluded since the p l v e  versions of that offense receire felony treatment 



under proposed sections 1204-06, and the balance of the conduct cov- 
ered by section 1934 is deemed appropriate for exclusively inisdenlanor 
classification under proposed section 3007. 

(vi) The handgun mailing proscriptions in 18 U.S.C. 1715, pres- 
ently carrying maxima of 2 years in1 >risonment and/or $1000 fine, 
W O L I ~ ~  be graded as misdemeanors nn d er cliltft section 3007. Serious 
transgressloris of present section 1715 are covered by other proposed 
firet~rms sections. For esamltle, the nl '1' of :L firearm for use in a 
crime or to or from a person in any of the In? c asses of p e ~ w n s  precluded 
from possessing or transacting in firearms is covered by proposed sec- 
tions 1811 ancl 1812. The draft's fine lerels and persistent mlsdemean- 
ant provision, section 3003, afford ample sanctions against the balance 
of offenders. 

(rii) 18 U.S.C. 5 1716 11dres the mailing of guns or bombs which 
may explode in transit or upon receipt, punisha.ble by maxima of 1 
year imprisonme~it and/or $1000 fine. I t  also prorides maximn of 20 
years uiil>risonment and/or $10,000 file if the mailing was with the 
intent to injure or kill another, or i~ljure the mails, and life imprison- 
ment or capital punishment if cleat11 resulted. Present section 1716 is 
not inclnctecl in the proposed firearms statutes since it is contemplated 
that the rnisclerneanor provisions of section 1'716 will be transferred 
outside Title 18,  here proposed section 8007 will apply so as to effect 
essentially the same penalty. "Pigg3rback" jurisdiction under proposed 
section 201 (b) provicles conrage of more serious crimes stemming 
from the act of mailing, so that the aggrarated varieties of the present 
offense (intent to injure or kill or reclrless endangerment of person or 
pro pert^) can be covered by the draft rorisioris on attempt (section 
1001) : oflenses inrolvinp danger to t YI e person (chapter 16) ; and 
arson and r o p e q  clestruction (sections 1701-5). 

(l-iii) &e provisions of Title 49 T.S.C. $ 1 8 2 ( h )  and (1) pro- 
hibiting the shipment of firearms and explosives aboard aircraft, and 
pmhibiting pnssel1ge:el.s from carging such items on board, are not 
included in sections 1811-1814 for the same reasons and based upon 
the sanle proposed disposition, as contrmplated in 18 TT.S.C. Fj 1716. 

(ix) The firearms proscriptions in the riot p r o ~ s i o n  of 18 U.S.C. 
231 et.  sep. are not included in the proposed firearms offense since those 
present sections are blanketed by proposed section 1802. 

( c )  Present P e t t y  Offenses Not /nc?uded. Present law contains 
many petty offenses, such as 18 T7.S.C. 8 969 (exportation of arms to 
Pacific Islancls) and 36 CFR 31 (firearms in  Xational Parks). They 
are not inclucled in swtions 1811-1814 since, consistent with the scope 
of the draft (limited to felony provisions and such misderrieanors and 
infractions as directly implenlent these felony provisions) it is con- 
templated that these petty ott'enses, to be transferred outside Title 18, 
 ill be made amennble to proposed section 1006. 

(d) G7a~si$cntion to FeT0nie.s ITentnininq i71 the Draft. ,4s to the 
remaining present firearnms felonies Class C felony grading is recom- 
nlencied both for the interstate conmerce offenses presently found in 
Title 18 and for the tax-based offenses presently found in Title 26. 
The Title 26 felonies presently carrying up to ten year? while the 
basic Title 18 firealms felony carries a fire year maximum. The 



Class C felony status here proposed for both oups carries a maxi-mum r of seven ears, including two yenis of man atory parole superryo?. 
I f  Class 5 felony classi6cation were given to the Title PO felonres, 1t 
would escalate the current level of penalties, with a 15 year maximum 
including a thee-year parole corriponent. 

(e) Some Aspects of Preseat Felony Provisions, Although In- 
cluded, Are 12educed to .Ilisdentednors. In  addition to equalivng the 
felonies, it is proposed to be more cliscriminating than exist' law in 
d is th iyishhp between felony and misdemeanor. 18 r.8. g 924 
makes i t  a felony to "rjol:~te :my prorision o t  this chapter." Th i~ t  
inclutles some fairly innocuous and technical nolations of the rules 
laid down by Coiigre.~~ and the Secretary. For esample, failure of a 
licensed dealer to secure from a customer an oath as to his age would 
be felonious eren if the custon~er was of proper age. (See 18 U.S.C. 
$922(c) (l).) So also, it would be a felony if a dealer selling to an 
out-of-state customer failed to send 'bby registered mail (return re- 
ceipt requested)" sworn notice of sale to tlie chief law enforcement 
officer of the customer's place of residence or failed to wait seren days 
for a response, eren though the dealer sent telegraphic notice and 
received telephonic response from the law enforcement officer as tho 
basis for delivering in six rritlier than .seven days. Failure of .a 
licensed dealer to "make an appropriate entry in . . . or proper1 
maintain" required records is a felony under 18 U.S.C. $922(mY 
however inconsequential the default, In  many cases, a person mny be 
guilty of s felony, punishable up to ten years, although his conduct 
would hare been Inwful but for some default of a prior possessor of 
the fire:lrm. (ACee 26 1-.SSP. W 5861, SO treating possession of a firearm 
"made in violation" or "im ortcd in violation" of the chapter.) 

The sipificnnce. of this&nnket chnmcterizntion of hundreds of 
+iolations" as felonies is not merely that trivial defaults may be 
harshly penalized. One might, perhaps, rely on prosecutors and 
judges to esercise n discretion in such cases. But equally import:mt is 
tlie needless burden on proseciifors and rlistrict courts when no mis- 
demeanor is proridex1 for esrxditious llandling of minor charges. 

Accordingly, the proposed wctions endearor: with respect. to those 
present firearms o f f e n s  wliicli nppear to be appreciably dangerous in 
and of theniselves, to provide felony txeatnient for the basic offense, 
hut a n~isdememlor version wlirre it is clenr that tlie offense did not, 
in fact, involve m y  risk of pl~vsical harm or sel-ere obstruction of 
firearms control measnres. I t  is noted that proposed section 3008 
permitting the sentencing of persistent mi-demeanants as for a Class C 
felony provides :I vehicle for appropriate treatment of the chronic 
offender. Since jwrsistcnt riolr~tions of regulatory prorisions would 
constit~ite Class .\ misdemeanors under proposed section 1006(2), the 
persistent misdeiiiennnnt provisions of section 3003 are also applicn- 
ble to tlie purely pro~~hylactic proscriptions in the reg~ilntory Code. 

( f )  Jwi.~diction. Present firearms legislut ion rests upon a variety of 
jurisclirtional bases often "built into" tlie offenses themselves: tnsillg 
power for Title !?O provisions, interstate and foreign commerce for 
much of 18 V.S.C. 8 922. and, for 18 1-.S.C. App. $5 1201-3, Congres- 
sion:tl findings that certain activitr "affects commerce." The jurisdic- 
tional bases of present legislation hare been preserved M, far  as pmc- 
ticable. 



.\ proposal ic, made, I io~w\  er, to enlargr jurisdiction so as to embmce 
Fecleml enclares (sect ion 201 ( a ) )  and to employ the "piggyback" pro- 
\-ision (section 201 (1)) ) in sections 1811 nnd 1812. TThile nlany of the 
offenses proposed in the Stltdy Dr:ift the~nselves include the use 0f.n 
weapon in their definition and g a d i n p  provisions (.we e.g.? robbery In 
section 1721) and the othel. jurisclict~onal lmes  in sections 1811 and 
1812 are quite bro;rd ( ~ . g . .  that the firearms offense Liaf€ected com- 
me~.ce?'), ..piggybackv jrlristlirtion for proposed sections 1811 and 1812 
nevertheless will be of  some rltility. First, it will often permit t!le tfial 
of these firearnisotl 'r~~ws \rithout the newsi tg  of litigating the ~ntr ica-  
cies of whether the offense "affected conllnerce", since the firenrms 
offense +ll ride upon tlie. more finite (p .9 . .  interstate ~1iilil)nlent) juris- 
dictional "sho~ilrlers" of a conipanion Federal offense. Second, "piggj-- 
lxlck" jurisdiction will permit. by affording trinl on two offenses. the 
imposition of consecutive sentences n-hc~r nppropriate. Thus, wliefe a 
previoilsly conrictetl fclon commits n bank larceny while carrying, 
I)ut in 110 \my using. :I firrnrnl. the .'pig.gyl):rclc" jurisdiction pro\-ided 
in section 1811 (5) l)cr~nits the t r h l  of the firearms offense in set-tion 
1811 (1) (a)  with tlw hank 1:irceny ofense in 1732, and the imposition 
of consec~~tix-e sentences under section 3906 up to the maximum for 
the estenclecl term. If tlie b:mk larceny was under 8500 and therefore 
n misclemeanor (section 1735), r Class C felony sentence may be im- 
posed by +tue of the felonious fU.enrms offense proposed in section 
1811. 

ITowever, to avoid an nnwarrantecl esp:insion of Federal jurisdic- 
tion, i t  is explicitly provided in each firearms section that where an- 
othvl oflellse clefinctl i l l  tho ('ode has becw c*omrnittecl, r.9.. armed 
~.obl)ery, that crinle does not become n Federal crime simply by virtue 
of the fact that a Federally illicit firearm W:IS nscd. Thus, use of an 
unregistered sawed-off shotgun in a local rohbery would not confer 
Federal jurisdiction over the robbery, but when :I robbery is connnitted 
over \vhich there is Federnl j~~riscliction ~mtler the proposed rob be^ 
provision (e-g.. a bank roMery), use of a pun possessed in violation of 
section 1814 mav he charged. 

( g )  Cvlpabi7ity. Current Federal gun  legislation displays n range 
of ~vquired cn1p:hility. Sometimes it is implicit, that tlie conduct be 
performed bchiowingly," (18 F.S.C. 8 022(cl) ) : sometimes it is explic- 
itly so required (18 1T.S.C'. 8 922 (e) ) : sometimes little more than "neg- 
ligentlf' is sufficient (18 1T.S.C. 98"(b) (1) ) .  The proposed sections 
stantlnrclize culpabilitv to "recklessness" :IS defined in section 30.2. 
This is consistent wit11 the general approach taken elsewhere in the 
proposed Code. -\cIdition:~lly, culpability is 110 longer required as to 
nng jurisdictionnl far! (section 20-4). 

(11) Complim'ty. The general provisions of the proposed Codc with 
rwlwct to accornpl ices (section 401 ) , facil i l  :it ion (section 1002) nnd 
solic.itation (sertion 1003) al)ply. This l ~ s~ i l t  s in some expanded lia- 
bility insofar as  s~ich conduct is not presently corered by 18 V.S.C. 
$j 2. The principal innovation is with respect to the uniform applica- 
bility of atten11,t (section 1n01). Presently, there is very limited 
corerafe of attempts in the Federal firearms statutes. 

(i) Definifionn. Wit11 the exception of several definitions in sec- 
tion 1811. these are all adapted from present I:Iw. Where the proposed 



*&ions incorporate current Title 18 or Title 26 statutes by reference, 
no definitions are needed. and therefore are not supplied. 

( j )  Ttlqo Fundanwntd Questio11.s Raised by Sectiom 1811-1814. This 
limitecl felony treatment, for nn essentially r@ator offense, is con- Z sistent with the pen:~l approach trlken else~vhere in t e Study Draft. 
I ts  application to fireanns oifenses poses txo  questions: Would en- 
fomnlent of the present Federn1 regulatory scheme be adversely af- 
fected by the proposed -ding? Should the present Fedeml role of 
regllating interstate ilnz corn~nercial firearms transactions so as to 
preserve and ellhawe the integrity of locd firearms laws be continued, 
or is a broader role, assuming a more prininry Federal responsibility 
in gun repilation, :I proprinte? See the Special Sote preceding sec- 
tion 1811 in the Stut 7 y Draft. 
3. Section by  ~Sect im Andy&+ 

( a )  Section 1811-This section aggregi~tes two of tlie major provi- 
sions of Title I of the Gun Cont,lwl Act of 1968 (18 U.S.C. 8 922(g) 
and (h )  ) and the main prorisions of Title VI I  of the O~nnibus Crime 
Control and Safe Streets Act of 1968. (18 -4pp. T.S.C. 8 lt?Of(a), (b) 
and S 1203.) The proposed section harmon~zes these provisions and 
adapts them to other provisions and policies of the proposed Code. 

(1) .Jurisdiction nnd Grading. The essential clifferences between the 
pert~nent provisions of the two Titles is that Title I proscribes fire- 
arms transactions in bte?*stde tirid foreign commerce with respect to 
certain categories of disqualified ersons and prorides a five-year mas- 
imum penalty,  herea as Title VI I! proscribes znt~wtute firearms trans- 
actions with respect to many of the same persons and provides a two- 
year niasimurn pe~lalty. These tlifl'erences have been resolved in sub- 
section (5) of section 1811 by keying the grading as felony or mis- 
demeanor according to which categoy of person was involred and 
by standardizing jurisdict.ion for all categories. With respect to those 
categories pecullur to 18 U.S.C. 8 922(g) and (h) this effects a broader 
jurisdiction than presently obttiins (movement in interstate and for- 
eign commerce) since proposed section 201 ( g )  pertains to transactions 
"ail'ecting" commerce. In this connection, it should also be noted that 
the pro )o=d section may effect n slightly narrower jurisdiction than 
present f y obtains with respect to the categories peculiar to 18 App. 
U.8.C. 8 1202. App:irently, that I : L W  proposes to exercise plenary juris- 
diction, h s e d  upon the congressional findings in 18 Ap . V.S.C. $1201 
thst s~lcli transartions inhelnitlv "affect commerce" !/ispensing wit11 
the necessit- for proof of jurischtion. Proposed ,sxtion 1811(5). by 
including section 201(g) as a jurisdictional base, requires proof that 
the trilns:1ction ~iTected cornlnerce. Should broader jurisdiction be 
deemed npproprintr, simil:~r congressional findings c;ln be substituted. 

(ii) Intrastate tledings in anlmunition by certain persons are pro- 
scribed. Presently, clealing in anmunition by persons in tlie designated 
categories is prohibited only if in interstate or foreign commerce. h p i c  
and policy recommend intrastate restriction of such dealings. Persons 
deemed untrustn-o~lliy, e.g., persons convicted of crimes of violence 
and drug addicts, sllolild be drterred from deal' in snch materials, 
just as the]- are forbidden to den1 with firearms 7 t lemselvcs. 

(iii) Permanent disqualificntion is removed. Presently, some mte- 
gories are drawn in terms that con~pel lifetime disability. e.g.. anyonr 



who had ever been in a mental institution. The proposed modification 
carries t h r o w h  a thought expressed in present law (18 App. U.S.C. 
8 1203) which, with respect t o  convicted persons, removes their dis- 
qualification in case of pardon. To maintain permanent disabilities in 
the law denies the realities of redemption. Thus, persons who have 
been in mental institutions nre disqnnlified only for  as long as they are 
declared to he incompetent. 

(iv) The categories now require some oficial recognition of the dis- 
ability. Presently, some categories define the clisabilitr b r  a simple list- 
inc of r;t:it~is, e.o., nnrone d 1 o  ;.? an L ' u n l a ~ f i ~ l  user'' of drugs (18 
1T.S.C. Q 922 ( f )  (3) ) . Since, under present law, it is probable that it 
must be s h o ~ m  that the actor knew of his disability. it is tlppropriate 
t o  provide that therc be some official, formal, o r  at  least quasi-public 
declarat.ion of it. 

( v )  C a t e g o r ~  ( I )  (a)  is now limited to  crimes involving physical 
harm. and offenses which are the hallmarks of organized crime. Pres- 
ently, any Eelonv except those relating to the, regulation of business 
practkes is disqualifvin. Rv iirtue of the definition of  rime" in pro- 
posed section 1811 (3) (d )  only felonies rrhich indicate a propensity to 
violence 1)v the defendant, or  which are characteristic of organized 
crime ancl it's proclirit?- to violence. are incl~~clecl. However, the narow- 
in,a of the clefinition of disablinpcrirne for  the nurnoses of section 1811 
does not affect the definitional aspects of 18 V.S.C. 8 921 (a) (14) and 
(90 )  : by remaining in the rewlntorv law, they will still npply to the 
l icens in~ provisions in 18 F.S.C. S 928. 

(vi) Definition of f u d t i ~ - e  includes a person fleeing from n con- 
tenipt citation. Cateqory (1) (b) (nee definition in 1811(3) (h ) )  is 
adapted to  embrace the prnrision in  S. 30 .m ormnized crime mewre 
recent11 paficed bv the Senate, and the Studv Dvaft's fiwitive felon rer- 
sion of 18 U.S.C. 8 1073 (proposed section 1310), to include one who is 
fleeing to avoid contempt, e.g., for refusal to testify after haring been 
granted immnnity. 

(vii) Defenses. The defenses in atbsection 2(a)  are ado&xl from 
mesent law. Since the prowseci section complete1 y replaces the equiva- 
lent current stntntes. and does not clele.mte any rernaincler t o  reg&- 
tor? provisions, all defen~es applicable to the present statutes are 
esplicikls included. The defense in snbsection 2(b) is ner .  I t  is 
designed to exclude from coverare the person r h o  altholigh disabled, 
has :I legitimate need to hire lawful security protection, e.g.. the store 
owner under outpatient mental care who hires a Pinkerton p a r d  to 
prerent looting of his p o d s .  Shudv Draft p~.orisions on jlistification 
nnd excuse (chapter C,) provide other relevant defenses, 8.g.. for the 
ineligible perTon r h o  momentarily possesses a firearm to conlply ~ 5 t h  
the law or  to defend against Ian imminent partienlar crime. 

(~-iii) Definitions. Since section 1811 (1) and (2) completely 
replaces sei owl present statutes, it is necessav to proecle appropriate 
definitions. The  term "mnmnnition" is presenbly ucecl onlv in 18 1T.S.C. 

922 (p) and (h) and is not included in 18 App. l7.S.C. 1201-1203. 
Thus, the definition of "ammunition" in proposed section 1811 (3) (a)  
is that n re sen t l~  prescribed in 18 l7.S.C. 8 921 (a)  (17). 

The definitions of "charge" and "court" are 'adapted from the 
corresponding definitions in 18 U.S.C. $921 (a)  and 18 S p p .  U.S.C. 



s 1203. I n  this conllection. it is noted that proposed section 1811 
omits explicit reference to dishonombly dischared person% a ate€PrY 
piesntly includec-1 in 18 App. 1i.S.C. 9 1202, in the list of those pre- 
cluded from dealing in ns. Insofar as such a dls~harge is predicated 
u ,on conviction in r n l  'i" ltury court for a felony of ~riolence, it 1s 
bfanketed by ppmosed section 1 8 l l ( l )  (a)  by virtue of the defini- 
tions in proposed section 1811 (3)  (b) (c) and (d)  for "charge" "court" 
and "crime", respectively. 

The definitions of dangerous or abusnble drugs (proposed section 
1811(:$) (e))  incorporxte those used in the Study Ihaft 's drug 
prorision (section 1829). Thy tlefinition includes rirt~ially the snme 
substances which presently trigger firearms disability under present 
hrr ,  e.9.. heroin. cocaine, opiate deriratires, the potent hallucinogens 
(LSD, methaclrine) and mari ju?nn. 

The definition of "firearm" In proposed section 1811(3) (g) has 
h e n  trtken from Title I [I8 17.S.C. 5 021 ( n )  (3)], which is practically 
identical to the definition in Title V I I  (18 App. 1T.S.C. 1201 (c) (3 ) ) .  
I n  any event. by virtue of the bracketed reference to 18 C.S.C. $021 
(n) (3) the technical aspects of the dehit ion will remain a subject of 
the regi1:ltory law :tnd can be adjusted there in nccord;lnce with the 
technical expertise of the admi1iistering;tgency. 

(b)  Rectbn 1819. This section consol~dates two of the firearms mail- 
ing provisions in Title 18: sections 921(b) nnd 922(d) : Present sub- 
section +i-k(b) is reflected in proposed section 181"l) : present sub- 
section 922(d) is reflected in proposed section 18l2(2). "Su plies" 'I is used in both subsections to cover the conduct now prosczl ed in 
sections 99i(b) m t l  !XB(d) by the words "sells, disposes, ships, tmns- 
ports". 18 T.S.C. 924 b) coveis shipment of a firearm to oneself 
for purposes of crime. T hi s conduct is covered in proposed subsection 
1812(1) (b) by the word ..procures." "Crime" as presently used in 18 
U.S.C. $ 924(b) includes essentially any felony. The proposal here 
is to restrict its meaning more ap  mprirrtely to the disqualifying 
crimes as defined in proposed su&jeotion 1811 (3) (d),  insofar as 
the offense concerns supplying arms to ineligible persons. However, 
some expansion of the present law, which prosctibes supplying a 
gun to any person who intends to commit any crime with it, is effected 
b the provision in proposed subsection 1812 (1) (a )  that i t  is sufficient 2' i the crime is to be committed while "armed there.with". 

Proposed section 1812(2) wvering any person who supplies nmms 
to another ostensibly expands its rogenitor 18 U.S.C. 5 W2(d) since 
the latter section covers only supp 7 ying by licewed persons. However, 
the use of the word "any person" in proposed section 1812(2) does 
not work any true espansion since s non-licensee would, under cur- 
rent law. be guilty of aiding :11id abetting an ineligible person under 
18 U.S.C. $922 (g) and (h). 

The grading provision pnrnllels its c o l ~ n t e ~ a r t  in proposed section 
1811. I t  endeavors to embrace the distinction in present larr that denl- 
ings in firearms by or supplying nrms to certnin categories of unsuit- 
able persons is more serious t l ~ l n  dealing hy or supplying to persons 
in other categories. The only sig+kant difference between the two 
grading subsections is that in this section, snppl$ng n firearm to nn 



cr~nplogee of an unsuitable person is a Class A nlisdemea~ior althougli 
supplying to his principal would trigger felony treatment undcr 
proposed section 1811. Supplying to the employee is sufficiently at- 
tenuated from the evil to be prcrented (access bp the unsuitable em- 
ployer) that uriiforni misdenleanor treatment is appropriate. 

The jurisdictional provision in proposed subsection 1811 (5) does 
not contain any significantly greater jurisdiction than obtains under 
present law except insofar as enclave and "piggybaclr" jurisdiction is 
provided. 

(c) Section 1813-The provisions in present law enumerated in 
brackets in subsection (1) are the Title 18 firearms offenses which are 
not covered in proposed sections 1811 or 1812 or blanketed by other 
Study nrttft sections of general applicability such as the false state- 
ments provision in section 1.352, but which nevertlieless deserre felony 
treatment. These present Title 18 sections cover interstate and foreign 
firearms transactions by any person, and intrastate conlnlercial fire- 
:mu transactions by licensees. 

Proposed section 1818 incorporntes the provisions in  18 1J.S.C. 
92t2(k) und 953(i) which deal with obliter?ted or missing serial 

numbers. These Title 18 prorisions arc included since the serial number 
is the predicate for the essential cont.ro1 of firearms with respect to 
criminal elements. "TiVillfully" is included in section 1813 so as to in- 
sure applic~tion of proposed section 302(1) (0).  (See section 302(2).) 
9 gap in the coverage of serial nmnher offenses exists in present law 

which can be covered by adjustment in the regulatorr law but is out- 
side the scope of the study Draft's undertaking. Presently. while 
licensees are required to place r serinl number of each weapon (18 
U.S.C. 8 923(i)) and it is an offense to transport interstate a firearm 
r i t h  an obliterated serial number (18 U.S.C. 5 922 (k) ) or to obliterate 
a. serial number on n special weapon such as a machine gun or to receive 
or possess same (26 1T.S.C. 3 5861 (g)-(i)  ) it is not presently illegal to 
obliterate a serial number on any other kind of firearm or to possess 
one without a serial n~unber. 

One issue posed by the afiirn~atire defense-grading pmrision in 
section 1818(2) is whether the offense is 18 1T.S.C. E 022(n) (engag- 
ing in the business of firearms \\-ithout a license) incorporated into 
section 1813 (1) shonld be amenable to misdenieanor reduction since 
licensing is the predicate for present Federal firearms control and thc 
proscribed condlict is actunlly a course of c.onc11ic.t making multiple 
indictments or counts and consecutive sentencw (eqliiralent to irn- 
position of an extended term) improbable. (See  Study Draft sections 
703, 3302 and 3206). Pending agency colrinieiit and further Commis- 
sion deliberation, it is formulated so as to pennit reduction to n mis- 
demeanor since its prorisions are largely prophylactic and no imme- 
diate liarm i n e ~ t a b l y  results from violatingthem. 

The jurisdiction provision section 1813(3) by virtue of its reference 
to subsection (1) adopts the definition of interstate or foreign com- 
merce in 18 V.S.C. a 921 (a). By virtue of the second sentence of the 
opening pitrnpraph of proposed section 2Ol,.jurisdiction over Title 18 
offenses proscribing intrastate transportation of firearms, ete.. by 
licensees remains plenary. 

(cl)  section. 1814-This section incorporatc,~ by reference the pro- 
risions of Title 26 dealing with maclline ,alms, sawed off shotgu~s,  



silencers, handguns N-ithout rifle bores, bolnbs and grenades. Essen- 
tially, this legislation requires application, registration and corre- 
sponding pa)?nent of taxes upon the making, transfer and impo&ation 
of such particularly dangeroils derices. 

Selective coverage of the offenses now embraced in the various 
sabsections of 26 U.S.C. 8 5681 was considered, but not adopted. 
Much of that section appears already to be col-ered by other pro- 
T-isions of the proposed Code and would not ordinarily require 
separate t reatrnent here. For example, the occupationd, transfer, mak- 
ing and importation taxes are covered by proposed section 1103, the 
importation proscriptions in 26 T'.S.C. a 5861(k) are blanketed by 
proposed section 1411, and the false entries provisions in 26 U.S.C. 

5861 (1) are covered by draft section 1352. However, many of these 
other proposed offenses are, as general offenses, ~nisdelneanors in all 
situations while the gravity of t.he special weapons firearms provision 
recommends a more discriminating uniform grading scheme, as pro- 
vided in proposed section 181-1(9). Moreover, all of these firearms 
offenses are so closely tied to the predicate tax provisions that to isol- 
ate then1 creates some confusion. Accordingly, a11 the offenses listed 
in the various subsections of 26 U.S.C. 9 5861 are incorporated into 
proposed section 1811. Insofar as there may be double coverage by vir- 
tue of their inclusion for separate treatment in proposed section 1814, 
any aggravated result is avoided by the limitations on consecutive 
sentences in proposed section 3206. Consolidntion into a separatestatute 
of the serial number obliterations offenses in 26 U.S.C. 8 5861 ( g )  ( i)  
and those in 18 U.S.C. 8s 922(1<), 923(i) also proved to be impractical. 
Accordingly, for simplicity, clarity and uniformity of treatment all 
of the offenses in 26 T'.S.C. 5 5861 are included by reference in pro- 
posed section 1814. 

Subsection (2) explicitly recognizes the exceptions in present law, 
since i t  is contemplated that they will remain in effect, as part of the 
regulatory lam and outside tqhe new Tit.le 18. Present definitions are 
retained by virtue of the fact that 2G U.S.C. 5 5861, embraced in 
pro~osed section 1814 (I) ,  itself incorporates them by reference. 

The affirmative defense-grading provision in subsection 1814(2) 
poses the question of whether, at least with respect to those especially 
dangerous weapons so peculiarly amenable to criminal uses, any mis- 
demennor shodd be available. It. is not a n t i c i p t d  that the proposed 
affirmntiw defense pro~ision will undermine the effectiveness of the 
present regulations (which place the burden of supplying informa- 
tion on the predecessor in title or possession) in meeting fifth 
amendment difficulties. A broader issue is whether this offense should 
remain t i 4  to n tax h-tse, or instead be drafted as a ban, possibly in- 
cludirlg the exceptions of present Ian,, based upon congressional find- 
ings similar to those in 18 App. U.S.C. $1201. 

Since one of the incorpor:lted subsections of Title 26 (8 5861 (j) ) ex- 
plicitly provides "interstnte or  foreign commerce?' as its jurisdictional 
base, provision for i t  is made in a fnshion similar to that. provided 
in section 1813 (3). 

4. The Fifth Amendmnt md Firea~*nz.~ LegisZation-- 
Rscent Supreme Court cases have indicated that almost any system 

of f i m r m  registration and licensing runs risks of constitut'ional in- 



firmity under the fifth amendment. (See e.g.. Hnynes v. United 
Sfafes. 390 1J.S. 85 (1968) : Leary v. United States. 395 IT.S. 6 (1969) ). 

The risk of self incrimination afises, in tw aJk. whenever a law re- 
quires the citizen to furnish certain information in order to legally 
undertake conduct otherwise roscribed, and the required informa- 
tion is of a nature which mig k' t indicate that the citizen engaged in 
another kind of proscribed conduct. 

These rislcs are acute both in any scheme of firearms registration, 
where certain persons are  precluded from dealing in or possessing 
fireurms, and in any restrictire licensing scheme which, in effect, re- 
quires the puta.ti~-e possessor to supply qualifying information. These 
schemes are the conventional forms of both existing and cornnlonly 
urged firearms legisl a t' ion. 

The st.atutory resolution of these difficulties must be found in the 
details of the reg-~ilatorg law underlying, but outside, the provisions 
of the Study Draft. Consistent with the approach taken elsewhere 
in the Study Draft with regard to regulatory pmvisions, no statutory 
test of regulatory 1:lw regarding recorcl keeping, etc., is submitted. 
Nevertheless, it is appmprinte to outline a tenta t i~e  approach. 

With respect to registration provisions, the regulatory law could 
embrace "restrictive use?' prorisions similar to those presently in- 
cluded in 26 U.S.C. § 5848. This statute provides that none of the 
registration information required by the firearms statutes in chap- 
ter 53 may "be used directly or indirectly, as esidence itpainst that 
person in a criminal proceeding with respect to a T-iolation of law 
occurring prior to or concurrently with registrntion". Similar provi- 
sions could be incorporated into any regulatory law dealing with 
restzictive licensing. 

Wherever feasible, the burden of providing the informiit ion could 
be placed upon the predecessor in possession or title so as to attenuate, 
ns 1nuc.11 21s possible, the risks of self incrimination by the putative 
possessor. (flee, 26 1T.S.C. 5 5801 ef wq.: United Kfates v. ,lfe?tv'77e. 
(i CrL 2442 (S.D.N.Y. 3/8/70)). Variations of these proposals and 
alternatives, but again with no conclusive recommendations. and s 
summary of present larr can be found in Fi~eamns and T'ioleszce in 
Amm'can Life. A Staff Report Submitted to the National Commission 
on the Causes and Prevention of Violence, pp. llP118, App. K (1969). 



REPORT 
on 

DRUG OFFENSES : SECTIONS 1821-1829 
(Schwartz, Rosenthal; January  14,1969, revised November 

20, 1969) 

The draft of offenses dealing with dangerous, abusable and re- 
stricted d r u p  ((sections 18.21-1829) would replace existing Federal 
penal prorisions in this field presently scattered anlong several Titles 
of the T'nited States Cocle. The paragraphs below give a brief preriew 
of innovations and issues, with references to  the more extended notes 
in the excerpts from the cons~ilt:l~~t's report thrlt follow. 

1. Federd Jurisdiction.-Tlic proposed pro\-isions define the offenses 
directly and simply in t en t s  of the undesirable behavior, e.g., "traf- 
ficking," .bpossessing." rather th:111 in terms of particular Federal juris- 
dictional bases, e.g.. interstate commerce, tax ension. A vast dwelop- 
ment of Federal jurisdiction since the Harrison Narcotics Act of 1914 
makes the simplificx~tion ft.nsible. Congress in the Drug Abuse Control 
Amendments 111:lde findings ns to the inestricnble intertwining of 
interstate and intmstate conlmerce in certain dnigs. and enacted prp- 
liibitions applicable without distinction to :ill commerce in certam 
drugs. The courts hare sus?:~inecl comprehensive Federal jurisdiction. 

2. Clu~xijicntiolt of D?uge.-The proposnl classifies drugs into three 
levels of dangerousness and makes corresponding sentence discrimi- 
nations. Existing Inw irratiolinlly treats mariliuana otfenses with ap- 
proximately the same severity ns heroin and cocaine offenses. The 
quite dangerous liallucinogens :Ire presently treated more leniently 
Present law f:lils to discriniinate between ordinary smoking man- 
Iluana and the relatively dangerous separated resin of marihuana. The 
three classes of drugs provided for by the proposal contemplate dis- 
criminations along the following lines: (a) most "dangerous'? drugs, 
entailing a relrltirely significmt risk of serious phvsicnl or psychic 
harm, a relatively significant risk of addiction or *'dependence,7' or a 
relatively significant risk of serious crime either under the influence 
of the drug or  in order to obtnin i t ;  (b) *'abusable" drugs, inrolring 
lesser but. still substantial risks of impairment of health or associated 
criminaliq; and (c) "restricted" drugs in common use where distribu- 
tion has been placed under administrative regulation rind the main 
purpose of pen:ll provisions is to assure observance of the regul a t' lons. 

A major issue will be where to locate marihuana in this classification 
system. In effect, the proposnl puts it in the intermediate group with 
the consequence that possession will be treated as a regulatory mfrac- 
tion. (See the note on unla\vful possession and classification of drugs, 
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in,fra.) Possession with intent to distribute, Ilowe~~er. \rill be tre:lted 
as :1 felony. 

The Attorney General is given power to :~llocate :111(1 re:illocate 

F ' Y  mitl~in the classification scheme in :~ccorclance \\.it11 factors set 
01 t 1 in the regulatory law. 
3. Distinction. between Commercial and Noncomnlerciat Tranaac- 

fk71.9 i n  G ~ . a c l i n ~  of Offemes.-Present st:ltutes nmke n o  distinction 
between comniercial exploiters of contr:lband drugs ant1 the sorriest 
victim of the trjide. "Receipt. conceal~nent, and purchase" :ire 1):tnned 
on the snliie basis as "saleq'-an equiwlence \vluch 11-odd be justified 
only where receipt, concealment. and purcli:~se are by de:ilers in the 
course of coniniercial distribution. A miserable addict found in 
possession of :L single close of heroin violates the Sarcotic. Thug Import 
-1ct on the basis of n presumption from possession that lie '.knowingly 
imported" or received \\-it11 knowledge of i ~ n l n ~ ~ f i ~ l  importation. 011 :1 
first conviction lie is subject to a nzandafory ~ninimt~m of 5 yecm inz- 
prisonmnt; on a second to a nzandatory minimunl, of 10 years. ATo 
greater prcnishnlent is authorim7 for orgnnized intfrnntionru! 7arge- 
sca7e narcotics smvgg7ing. Although the exercise of decent disrret~on 
by prosecutors m d  judges can avert the worst :ibuses of s11c1i legisln- 
tion, the Inw itself is a reproach to our system of justice and en- 
courages cynical disrespect. Judges have felt compellecl to erntle the 
literal iniprtct of such l am.  The 1969 President's Advisory Coni- 
mission on Narcotic Drug Abuse called for legislative distmctions 
of the sort here proposed. The question of whether or  not it is u~icon- 
stit.utionn1 (cruel m d  unusual punishment) to apply the 10-year 
m:inclatory rnini~nuln to an addict prored merely to h a w  possessed 
nnrrotics for his own use is pending for  decision in the case of 'IVrriaort 
v. United States, 37 US. IJ.TIT. 1094 (D.C. Cir. l968), zwcnted (April 
18,1Z)69), wargued en bane (June 25, lW). 

4. Di~fi?wtion with Regnrd to Qtmnfities of Dmg.9 Involued in 
Tronsncti~~z.-Present law makes no provision for  grnding offenws 
nccordinp to the anlounts of drug inrolved. Under the proposnl. tlw 
Attorney General would publish rep~lat ions establishing "indicative 
quantities" for  r:lrious dangerous drugs. The "indicative quantity" 
would be n quantity indica t i~e  of large-scale wholesale distriblltion. 
Tmfficking in dangerous drugs in such quantities nnd sille for restile 
\\-ould be Class B felonies. Prorision might be made in the regulntions 
for aggregating quantities possessed over limited periods of t h e .  
or  quantities poswssed by associated persons, in the lig!lt of enforce- 
nient experience. Any doubts as to the constitution:ll~ty of such n 
delepntion could be stilled by requiring tlie regulations to lie before 
Congress for a stipulated time before becoming effective. 

Consideration has been giren to employing presumptions in con- 
nection with '.indicative limits" est:lblished by replation. Thus, we 
might provide that possession of more than the indic:itive limit gives 
rise to a presumption that the possession wns for  the pllrpose of 
distribution. This \\.as rejected on the ground that it woald in ipde  
ant1 coniplictlte prosecutions with the need to litigate in each case 
whether the presunlption was overcome. Although fised qu:~nlity 
limits may possibly put some cases of personal use into the com- 
mercial Class I3 offense category, the manifest indication of congrrs- 



sional and prosecution pol ic~  will encourage the exercise of discretion 
in law enforcement and correctional processes in  f:irror of such cases. 

5. Poa.resaion /);stingui-vhcd f w m ,  3'r*c7fji~ll'i~tg.-'~Tr:~fickill~" is de- 
fined in the proposal to include "posscssiolzrl with intent to t rmsfer  or 
otherwise dispose" (see the note on tmficking in d:ingerous or abus- 
able drugs. in  fn7). so t h t  if tlie gorernment can pro\-e t h t  the defencl- 
ant is a clistrihutor it ~icetl ]lot prove an actual sale: possession will be 
enougl~ to invoke the grwrer penalties for tr:~ficking under proposed 
section 1832. The level of tlie o f f c~~se  may be reduced to ;I Class A 
n~isclen~eanor if defe?t(Zunt ~a&es the bu)den of p o o f  that  such fur- 
ther transfer as  he may have h:td in mind was noncommercial and 
not to :L child uncler 16. (Note that the basic clefinition of trafficking 
corers gifts, exchange, and every other transfer, thus necessitating 
special mitigating or  esculpntincr pro\-isions if clesirecl.) 

Bare possession of b'd:lngerou>' drugs without intent to transfer. 
i.6.. for one's o\rn use. is :1 C1:ss ,I misclemcnnor. (See section 1824.) 
Wote that repented comniissio~i of this ~riisden~eaaor will subject the 
offender to felony penalties uncler section 3003 on persistent misde- 
meanants.) -4lthough nxlny will find it difficult to accept misdemeunor 
classification for possession of (la ngerous chugs, others will question 
this proposal to retain any crinlinnlity for  \\that is regarded as n 
private rice. 

6. Po8se.ssion 0ffenne.v; Depende?we (18 n Defense; Cizv7 (70nzm.it- 
nzent Policy.-Section 1834(2) presents one of the most difficult issues 
in this field: shoulcl it be a defense to a charge of possessing addictive 
drugs that the possessor was "incxp:lble of refraining" from i ~ s e n l l c l  
therefore possession--of the drug? The note on tlependence as n defense 
to p o s ~ s i o n ,  infrn. examines the conflicting consickrntions, anlong 
them the following: Rohimon v. f7n7ifomia. 370 U.S. 660 (1962), 
lield unconstitutional n statute ninliing addiction 21 crime: Potre71 v. 
Texm. 392 1T.S. 51-1 (1968). sustained it conriction of tin :ilcoholic for 
"public clrunkenness." suggesting that the Eobinson case might be 
confined to situations where the "statns" of addiction or  cllronic alco- 
llolism was made criminal. IIolrever. four dissenting justices took 
the position that . ' t h  essentinl constitutional defect here is the ?nnx 
as in Robinson. for  in both cases the pnrticnlnr clefendant ~ r a s  accused 
of being in a condition whiclt lie had no capacity to change. or  void:“ 
(392 US. a t  561-568) and that "a person  nay not be pun~shecl if the 
condition essential to constitute the defined crime is part of the pattern 
of his clisense and is occnsionetl 1137 a compulsion symptoma.tic of the 
disease" 392 V.S. at  560. ;hid a fifth justice, though concurring in the 
result, suggested tliat it is unc.onstitutiona1 to pnnish an addict for 
his use. Is possession by :ul :~tldic.t for his own w e  so inextricable from 
;~clcliction that R N ~ ~ I I . Y O I I  s t ~ n d s  as a constitutional mmclate to r e c y -  
nize the defense? Section 1894(2) of the draft \youllcl not recognize 
any broader defense: it is not proposed to excn1p:~te ndclict participa- 
tion in "trafficking" o r  ill other crimes whicll an addict might "com- 
pulsively'' cornrnit in order to secure f u ~ ~ d s  with \\-hich to gratify his 
addiction. 

As to possession by an addict for own use, there is.muc11 to be-saici 
for recognizing the defense eve11 if it is not constitutlonallp requlrecl. 
.is sho\im in the note on rlepenclrnce as 11 defense to possession. infm. 
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addiction is nut1iorit:ltively classified by tlie American Medical Asso- 
ciation as :I syniptom of a psychiatric disorder rind it is treated 
nonpunitirely undex Federal and State treatment progrnnis. I t  seems 
barbarous to classify and treat a man as il criminal for  belinvior which 
is merely symptomatic of illness. h'ee T m f ~ 0 7 1 ,  V. Fnited Stntm. wpm. 

Related to the question whether addicts shoulcl be imprisoned for 
possessing is the availability of alternative dispositions of addicts: 
should they be involuntarily committed for  treatment on :I 'Lcivil" 
basis? The note on civil conimitment. infm, reriews esisting trent- 
ment progrnms, finds them to be of undemonstrnted etficncy ("experi- 
mentnl"), expensive, nnd inro l6ng considerable linrdsliip to both the 
substnntial mnjority of addicts who do not respond to treatment and 
to addicts who present no significant threat to public mfety. Altliough 
these relatively new treatment programs should be enrournged, it 
appears that their experimental mid therapeutic cnpnri t is  ?sin be 
fully exploited with an  inmate population consisting of tliose who 
voli~ntnrily seek treatment or  who h a r e  forfeited their freedom by 
criminal nctivity apart from vomssio~,li and using drum. 

I f  involuntav commitment is rejected and the addirtion defense i~ 
nccepted, tlie community might be co~ifronted with the pnrndos of 
jail for  the least da;iprous possessors (nonncldict experimenterr; rind 
the like) while c~ddicts go free. Perhaps this is consistent wit11 n?- 
tions of culpability-"the addict is sick, can't help 1iiniself~'-lyt this 
would put great pressure on the criteria and r~ractice of cliscr~~iiinat- 
ing between addicts and nonnddicts, a discrimi~iation nypnrent1.v even 
h:irder to make than that between responsibility : i d  ~rrrsponsibllity 
of (lie "n-~entally ill." 

Thus there appeiws to be a choice between ~ l l o ~ v i ~ i ~  :I defense cou- 
pled with an  undesimble inroluntnry conunitment, the esistcnce pf 
which \rould discourage resort to  the defense in any event, nnd :]IS- 
allo\~-ing r~ defense w h c h  constitutional and humane mns~dertit~ons 
seem to call for. Perhaps this troublesome situation puts in q~!estion 
the nnterior proposal t o  make i t  a misdemeanor or  regulatory ~nfrilc- 
tion (depending on the drug i n r o l ~ e d )  to possess drugs for one's 
ow11 use. 
7. Sentencing: Nandatmy .If inirna-Existing law provides for 

mnndatory minimum sentences of 5 and 10 years for  first and second 
offenses r ~ l n t i ~ i g  to narcotics and marihuana, and probation is barred. 
Opportunity to avoid this severity is, hoverer, afforded by the prose- 
cutor's o p t ~ o n  to chtlrge only a "tax offense," 26 T.S.C. 8 l'iOi(n) 
(purchase or  sale of narcotics from an unst:inlped package or without 
it prescribed order form). Although that section provides for n mini- 
muni imprisonment term of 2 years, probation is :~rnilable. Sale of 
quite dangerous hallucinogens (LSD) or tlie more potent forms of 
amphetamines F r r y  no minima. and the niasima are also much lower 
than for  nnrcotlcs, some of which are compar :~ t i re l~  liar~nless. 

The proposal is to grade offenses essentially by degree of d n n ~ q r  
and by scale of commercial exploitation. Manclntorv ~ ~ i i n i ~ ~ i a  are elim1- 
nated for rensons set forth at length in the preliminary sentencing 
memornnclum of January 8, 1968. Considerntiorl sliould be given to 
n-llether there are any specid reasons for  retaining them in mlation to 
drug offenses. The  President's Cornrnissio~i on l a i ~ v  E~lforrement :111,l 



the ,lclnlinistration of ,Justice ("1V:itional Crime Commission") re- 
jected niinirnrun sentences :IS did the Anierican Bar  Association in 
:ipprovinp the Sentencing Report of tlie Committee on Jlinimum 
Stmid:ircls for Crimi~inl Justice. 

8. ('ulpubility.-Cntler penmxl provisions already presented, 
willfulness (enibr;icing intention, knowledge, and recklessness) is an 
element of :)I1 (.rimes except regulatory infnictions unless mother cle- 
Free of cul~):ibility is e s~~~rs sec l .  The application of this g.ener:ll pro- 
vision to clrup crimes 1vo111d reverse tlie controversial dec~sion of the 
1J.S. Supreme Court in l'nited Stntex v. Bnlint. 256 1-.S. 250 (108'2), 
b i ~ t  :~c.c.ortls \\-it11 provisions of recent States Codes.* This  retu13 to the 
convention:il msition on criminnl guilt seen- to ha re  occasioned no 
enforcenient dificulties in S e s  York. (See tile note on calpnbility. 
infra.) :I substantial p i n  on the law enorcement side is registered 
by tlie eliniination of tlie l)se~~do-requiren~e~lt of l i l i o w l e d ~  that con- 
t ~ i h n d  drugs hare been illcgtdly injported. k n u s e  tlie proposed 
dcift ,  unlike present Federal law, prorldes for  plenary Federal juris- 
diction o w r  posse,sion. regal-clless of importation. The cpntroversial 
presumption of such knowledge with ipspect to mxr11iuan:l was 
recently held ~~nconst i tut~iond.  Leaty r. Fru'ted States. 395 US. (i 
( incs) .  

9. Distribufiun to Children.-Under existing law distributions of 
drugs to minors subject tlie offender to more serious penalties than 
other distributions. I)istributions of narcotics or  niarihunna by pey- 
sons over 17 to niinors under 18 are punishable by :1 nisnclatory n m l -  
mum of 10 years and a 40-year rnnrimmn. Distribution to them of 
lieroin n1:iy he punislied hy life imprisonment. Under the recent dan- 
gcrous clrug nniendnients, liigher ni:lsima-10 years for  a first con- 
wction, 15 for a second-are provicled for  transfers from a person 
over 17 to one under 81. These higher penalties reflect a fear that 
young persons can more easily be seduced or imposed upon to become 
drug-dependent. T l i w  provisions, l io~ere.r ,  are r:trely used in Federnl 
enforcement. 

I n  the proposed draft  the :lge of the recipient is not c r i t i~a l  in n 
commercial distribution because the penalties for  such distributions 
to anyone are already sercre. Xoncornmercinl distributions may be a 
different matter. Such clistributions-trafficking where the offender 
can est:iblisli that it is not for  profit or in fi~rtliernnce of a commerc~al 
renture-is t o  bo a lesser offense than comniercial distribution, a 
Clnss -1 misdemeanor rather than a Class C felony. I t  may be renson- 
able to maintain noncommercial distributions to yollng cl;i!dren at  
the Class C felony level because of their particular m ~ l n e r a b ~ l ~ t g :  and 
this is i~ccompl is l~d  by n~aking  tlic nhigat ion defense to Class C 
tr:lficking 11n:ivail:tble if the recipient is less than 16 and the offender 
is :tt 1e:ist 5 w a r s  older. (dCre seeti011 18'33(3).** 

The draft% cbhoice of 16 :is the critical age of tlie recipient-mther 
than 18 or  31, as in existing l n ~ ~ - i s  based on the 1-iew that minors 16 
and older have ~1ion-n a t  least as nlwh familiarity with drugs ns adults 
and are not likely to be any more vulnerable to seduction or imposi- 
tion solely lwca~~so of age. The "per factor," i.e.. the requirement 

*Tl~cb ru1pnl)ilitg rqclrlir~m~nt wns changed to "knoning1:lyw in the Study nrnft 
to nccorcl with S. 3'240 (Controllfd Dnngerous Substance Act of 1000) now before 
Conmrss. 

**  The age limit mnu chnng~d fron~ 16 to 18 in the Study Dmft. 



that the person who distributes have on age advantage over the child- 
distributor, carries forward the policy expressed in existing law, 
which excludes from the enhanced penalties offenders under 18 who 
distribute to minors. The policy is similar to that discussed in t.he 
statutory rape draft: youth of the victim is less significant when the 
age of t.he "offender" is close to that of the "victim." The draft in- 
creases the peer fnctor in some cases above 17: but this seems war- 
ranted in view of the fact that the distribution must be nonconimer- 
cia1 and will still constitute an offense. 

10. Regulatoly Lawn.-The Code provisions will tie in to regulntory 
laws located outside Title 18. huthorizntion of conduct by that law 
will constitute a defense (see section 1885). We shall not be dealing 
however, with much of what is contained in those laws: what consti- 
tutes legitimate reduction nnd distribution by the drug industry, R prescribing by p ysicinns, dispensing by pharmacists, research use, 
record keeping and other controls, defin~tions of whnt are controlled 
suhtnncm, etc. Our concern is primarily with penal trentment of con- 
d w t  outside of lawful channels. 

To some extent, whnt we contemplnte slior~ld be contnined in the 
regulatory l a v  has shaped our d ~ f t .  Thus we expect that the regula- 
tory law will deal with the machinery for cli~ssification of drugs for 
the purposes of our provisions, as provided in section 1821, and will 
provide detinitions for words such as "rnmufactures" used in the 
definition of "trafficking" in section 1829. 

For some months the Justice Department has been preparing a 
comprehensive revision of the drug l a w .  Oiir consultant, Professor 
Rosenthnl, has been using their regulatory provisions as n probable 
model of those to which our Code provisions would be tied. Tt will 
be noted that the Justice Department draft indicates that the r e p -  
latory law will contain many penal provisions relating to mntters 
other than illegal distribution. Most-perhaps all-are suitable for 
treatment as provided in our regulatory offense provisions (section 
1 0 6 ) ,  which would be incorporated in the .regahtory law provisions 
by reference. Some mny require close scrutiny, however, particiiln.rly 
where a felony classification is recomrnencled, e.g.. counterfeit~ng 
drugs; but such offenses lii~ve attributes other than illicit distribntion 
:ind are outside the scope of our propowl discussion draft. 

ESIRTING FFBER:\T, LAW 

Existing Federal rriminal law dealing with ~nind- and mood-alter- 
ing c1nq.p and substances is a hoQepodge of statutes. some of which 
are based on the tasing power, and some on the power to regul. '1 t e com- 
merce, some of which punish transactions in more harmful substances 
less severely than others punish trnnsnctions in less harmful sub- 
stances, some of which carry permissible sentences that are among the 
l o n e  in Federal criminal law, provide for mandatory minimum 
pendties, and otherwise restrict the power of the trial judge to indi- 



1-idunlize punishment, and further make these penalties a plicable 
indiscriminately to minor violrltors as well u s  to substantial &res in 
the illicit traffic. 

Because the laws go\ erning opiate: (including heroin), cocaine, and 
mariIio:~na are siliiihr, they will be cliscussed together. 

1. Opiates? Cocatw. cmd Jfurilr ~ n a .  
(a)  The narcotics Intcs.--1lthough cocaine is a stimulant, i t  is in- 

appropriately clasified as a nnrcotic under Federal law ; ' and the laws 
regulating traffic in opiates nntl cocaine are h o w n  as the Sarcotics 
Lan-s. JIarihurinn t r iumwtio~~s  :Ire punisl~nble under different but simi- 
lar  l a w .  While there are a nulilber of special offenses for rarjous 
dealings in o r  with respect to ~ir~rcotics (as  defined), the basic crinnnnl 
offenses dealing with transactiol~s in narcotics are found in the Har- 
rison Sarcotic ,let of 1914 as :ilnendecl, legislr~tioii based on the taxing 
power ; i ~ d  codified in the J ~ l t ~ w i : ~ I  Revenue Code, and in the Sarcotic 
Drugs Import i~ntl IZsport ,ld. Several of these offenses are charnc- 
terizetl by presuniptions (:ometimes designed to entlble the prosecn- 
tion to pror-e the jurisciictlon:~l requirements of the statute) that per- 
mit the jury to convict on :I showing that the defendant p o s s s d  the 
narcotics. 

The Narcotic Drugx Zntyort n ~ l  Export Act.-Section 174 of Title 
21 pr01lil)its ( i )  f r i ~ ~ d u l e n t  or  knowing importation of narcotics and 
(ii) receipt, conrenlment, parc*Iiase, sale, nncl facilitation of the trnns- 
port:~t.ion, concedment. or  sale of narcotics after importation and with 
Lnowledge of unl i~wfi~l  importntion.' I t  also prohibits conspiracy to 
ro~nniit any of these acts. BIol*eorer, while nominally punishing in]- 
portrtt ion and acts committed with h o ~ l e d g m  of u ~ l j i l \ ~ f ~ l  irnportn- 
tion, the rovision makes possession  loli lie sufficient to support n 
conviction ! g providing bbposc;ession & d l  be deemed sufficient evidence 
to autl~orize conviction unless the defenc1:mt explains the possession 
to the s:ltisfaction of the jury." This presom ,tion Ins  been consistently 
upheld with respect to \-;lrioos opiates i ~ n t  'I cocaine,3 despite c l ~ ~ i n ~ s  
that. it violated the privilege i~gainst self incrimination, : I d ,  in the 
case of particular nt~rcotic sul)stanres, that it is unreawnttble to pre- 
sume importation nierely l>ecm~w of possession in the I h i t e d  States. 
The Supreme Court. lio~verer, II:IS remntlg granted certiorari in  a cnse 
raising the question whether tlic ~)resunlption conflicts with the 1)rivi- 
lege ilp:hst self incrimin:~tio~l.' 

'26 U.S.C. g 4731 ( n )  12). 
'Although literally the statute reaches this conduct only when engaged in 

with knorrledge of unlnwful in~portntion, it hns been snid thnt: '.While negli- 
gence is not sufficient to charge a prson with knowledge. one m y  not willfully 
mrl intention~llr renlnin ianorftnt of n fact. inlmrtnnt and nintcrinl to his c m -  
duct, and thereby csc~ipe punislin~en t." Griego -v. Utliteci Statex, 298 F. 2d 845 
(10th Cir. 1WS) (dictrml. 

'The lending cnsc is J'ec H P ~ ) I  v. United Staten, 08.S. 178 (1925). Hon-ever, 
the Sinth Circuit clt~lnred the presumption unconstitutionnl with respect to 
c m i n e  hydrochloride on the ground that the connection 1)etween pwsession 
and in~pmtstion of tllnt dnig wns too tenuous to support it. Rrrring r. Unitcd 
Stotcr. X'Z3 F. Zd 07.4 (!)th Cir. 1013.3). The prrsnn~ption is d i s c ~ ~ s w d  in Sandlw, 
TIM Stcrtrttor~ I'rraro~tption in  I ; ' rdrwl  Narcotiea Proserrctions. 57 J. C m .  L., C. 
& P.S. 7 f IN&). 

~ t r i t e d ~ t a i e ~  r. Twner,  404 F. Bd 782 (3d Cir. 19681, cert. grmte-d. 5 Cr. L. 
Rep. 4003 (1969). 



A first offense is punishable by a mandatory minimum term of 5 
years' imprisonnient and a maximum of 20 years' imprisonment, as 
well as  by a maximum fine of $20,000. Subseqnent offenses are punish- 
able by a mandatory minimum term of 10 years and a masimurn term 
of 40 years, as well as by n tnaximum fine of $20,000. Suspendetl sen- 
tence, probation, and parole nre precluded even for  first offen~es.~ 

Despite the presumption in section 171, guilt still requires a find- 
ing that an accused who engaged in ~roliibited conduct with respect 
to a narcotic drug did so with know I edge that the drug was unlaw- 
fully imported o r  imported it himself. The culpability reql~irernent 
with respect to possession is unclear, :uid few cnses deal with the 
question at  :111. I t  has been said that in order to invoke the presump- 
tion it is not necessary for the government to prove that possession 
was Lmowing, but that if the governnient merely proves possession 
the defendant is required to come forward with ev~dence explaining 
ke On the other Iim~d, there are jutlici:~l s t i~ten~ents  to the effect that 
knowledge is necessary to the concept of posse~sion.~ Presumably, if 
>ossession is not knowing, the defendant c:tnnot have acted with 
knowledge of iinlawful importation. 

By virtue of the pres~~mplion cont:~ined in section 174 almost all 
possession cases can be treated as importation cases. TTnlawful pos- 
session of n drug can be viewed as crcntinp a risk of nnlawfi~l distri- 
bution, and thus be appropriately punished mom severely than use 
of the drug. However, ever user must be a possessor. Consequently. 
to the extent that section 1 r 4 permits conviction upon proof of pos- 
session, it permits the conviction of R uaer for a crime vihich carries 
a 5-year mandatory penalty and a 20-year ni:tsiniun~ for a first of- 
fense and a 10-year nlandntory pendty nnd a 40-year masininni for  
a second offense. Moreover, even insofar as  the statute may be directed 
s t  trnfficking, it in effect pr~nishes possession on the same Iex-el as 
actual distribution without requiring nny proof that the possessor 
possessed to distribntc. 

Section 176b of Title 21 makes sales, exchanges, ancl gifts of heroin 
b persons 18 years of age o r  older to minors who nre under 18 punish- 
agle by a fine of !@0,000 and a mandatory minimum term of 10 years' 
imprisonment and a maximum of life imprisonment. I t  also requires 
imposition of the death sentence if the jury so d:rects. This last pro- 
vis~on seems clearly to conflict witli the decision of the Supreme 
Court in United States v. J a c E s ~ n . ~  holding unconstitutional the simi- 
lar  provision of the Federal Kidnapping Act, because i t  operates as a 
restrict.ion on the defend:d's r i ~ h t  to trial by jury and his riglit not 
to plead guilty. Suspension of sentence, probation, and parole are 
not available for  violators of section 176b.@ 
TIM Ham$.wn Narcotic -4ct.-While the I-Farrison Nirrcotic Act cre- 

a~tes a number of offenses, the mo& significant are those appmring in 
sections 4705 (a)  and 4704(a) of Title 26. 

'20 U.S.G. %7237(d). 
'Roviaro r. United States. 3!53 U.S. 53, 6311.14 (1957) : Arellanea v. United 

Stater, 302 F. 2d 003 (9th Cir.). c w t .  denied, 371 U.S. 930 (1962). 
'Jfiller r. United State8, 347 F.  2d 797. 801 (D.C. Cir. 1%) (dissenting 

opinion). 
390 U.S. 570 (1968). 
' 26 U.S.C. 8 7237 (d) . 



Section 4705(a) makes it nnlnwful to sell, exchange. 1):lrter. or  give 
:i\ra\- narcotics except ill purs!l:lnce of a written order of the pur- 
chaser or  recipient on nn ofic~al  treasury order form.I0 Since most 
illicit transactions are not supported by order forms. this provision 
reaches illicit, clistributio~ls. ,I ti rst offe~~se under section 4705(a) is 
p~mishable by :I mandatory ~ i ~ i l ~ i l n u m  sentenw of 5 years, :1 mnsimum 
sentence of 20 years, ant1 :I 111:1simunl fine of $20.000.11 Sulxequent 
offenses are punishable by 11 ~n:~ndtrtory mininium tern1 of 10 years. a 
maximum term of 4-0 years, il~ld a rnnxiinum fine of $20.0C)0.12 SUS- 
pencled sentences, probat ion, nncl parole are precluded even for first 
offenses.13 C'onspincies t o  viohte section 4705(n) are pnnishable in 
the same mi1nner as  s~ibstnnt ive ~ i o l a t i o n s . ~ ~  Dispositions by persons 18 
years of age or 01-er to persons uncler 18 ant1 conspiracies to make such 
dislxxitions :we punishnl)le I y  :I niandntop niininluin term of 10 
gears' in~priwnment, :L m i ~ s i ~ n u m  term of years, and a ~ n a x i m ~ l n  
fine of 820.000.15 Supended sentence, probation. and parole are 

Section 4705(a) states 11 strict liability offense: and it is irrelevant 
whether the accused h e w  llint the substance he distributed rras a 
~~nrcotic . '~ 

Section 47O-l(a), commonly ltnon-n as a "tax count" or  n L'stamped 
pachge  count,'? prohibits tlie p~~rcllase, wlc~, dispens~tion, or  distribu- 
tion of narcotics not in or  from the originill stamped package. The 
stamped package refers t o  :i package to which excise tn_u stunps have 
I m n  affixed 1)y the importer, mnnuf:~ctnrer, producer, or com- 
poun~ler. '~ Tlic .section ;dm provides that tlie : ~ h n c e  of tho appropri- 
ate tax-paid s t : ~ n ~ p s  slinll wnsl itute prima f:~cie e.videncs of violation 
by the person in whose possession the substiince is found. As in terpre- 
tr3d. ]~o-ws%io~i of a substii~~ce not c a r ~ i n g  tax stamps creates a re- 
I>uttable presun~ption of \-iolntion. The constitutiomllty of this pre- 
snmpt.ion has also h e n  consistently ~ p l i e l c l . ~ ~  The Supreme Court, 
l~orrerer. has ~ r ? c c n t l ~  grnntetl certiornri in :t cnse raising the issue 
wlietller the presumption cbonflicts wit11 the privilege agilinst self 
 incrimination,^ 

Fimt offenses under section 4704(a) are punislnMe by n minimum 
prison term of 2 years, i l  ni:~simnm of 10 ycilrs, and by :I ~naximiim 
fine of $20.000." 1 n  the c :w of a first offentler. tlie trial judge may 
suspend sentence or  place the defei~clnnt on probation; and tJ1e de- 

10 The Suprcrne Court hns gri~otcvi certiorari in n case raising the question 
wl~etlier t11c privilege against self incrimination Imrs prosecution under swtion 
.LCO;i(n). Unitrd Statc.9 r. Vii ior ,  308 F.2d 511 ( 2 d  Cir. 1'368). cert. granted, 5 Cr. 
I). Rep. 4063 ( 1969 ) .  

'I 26 G.S.C. 8 7237 ( b )  . 
Id- - .  

" 26 U.S.C. 1 i 2 3 i ( d ) .  
I' 26 U.S.C. 5 72.37 ( b )  . 

I d .  
" 26'U.s.c. fi i 2 3 i ( d ) .  
" United Slates v. Ralint, 258 t1.S. 250 (1922) ; U?lilccl States r. l3cl1rn1on. 258 

U.S. 280 (1922 ) .  
I' 21 V.S.C. $'.ti01. 
lBThe leading mw i s  C a s e ~  v. I'nited Staten, 5 7  0-.S. U3 (19%). 

I-?~itcd Slalcv v. Tlcnler, 404 F. 2d 762 (3d Clr. 1968). cert. granted. 5 Cr. 
L 2 e p .  40G3 (1WW). 

26 U.S.C. 5 i 2 3 i ( n ) .  



fendnnt may be placed on parole. However, these mensures of indi- 
vidu:ilization of punishment w e  not nvnilnble for  second and subse- 
quent offenders." Second offenses are punishable by a mnndntory 
minimum term of 5 years, n maximum term of 20 Tears, nnd a fine 
of $20,000; third and subsequent offenses are punishable by a mnnda- 
tory minimum term of 10 years' imprisonment, by a mnvlmum of H) 
years' imprisonment, rind by u maximum fine of 4;20,000?3 Conspiracies 
nre punishable on tho snme level as the substl~ntive offen~e.~' 

Desp'ite the large number of reported cases dealing with section 
-1704(a), few discuss the culpability requi~wl for  conviction. One 
court of appeals has stnted tliat it is n strict linbility offen~e.'~ How- 
ever, there is also authority taking the position that while the govern- 
ment need not show that  possession was Irmowing in order to invoke 
the presumption, the defendttnt may claim ns :t matter of defense 
that his possession wes not knowing.'" This is :L question for  the juq .  
Finnlly, there is a judicial statement tliat knowledge is necessary to 
tlie concept of possession, nnd the governnient may not invoke the 
presumption unless its proof shows t1i:lt possession was 

By virtue of its probntion and parole eligibility features and its 
lower mandatory m~nimuni, section 4701(a) m:lkes aoai1:lble to the 
government a "lesser" offense by which to prosecute both disposition 
and passession cases. -4 defendant mny be charged under it as :I result 
of hls cooperation in disclosing sonrces o r  in iwtinp a s  a special em- 
ployes o r  where i t  is believed more severe treatment is inappro rinte. 

( b) The nzait.ih~m~lrr ?mas.-The n~arihutin:i Inws closely prir;il 7 el the 
nnrcotics laws both in operative crirninal provisions imd pe~i:~lties. 
The same rnmdatory ~ n i ~ i i n i u ~ n  pennlties and restrictions on silspencled 
sentences and probation thnt are found in the narcotics luws apply to 
violations of equivalent provisions of the ~nnrihuana More- 
over, until late in 1966 parole \\-as unareilnble for riolntions of the 
marihunna l a m  to the slime extent thnt it is unnr:tilable for  violations 
of the narcotics laws. The Snrcotic -1ddict Rehabilitation Act of 1966 
(NARA):9 however, nbolished restrictions on parole for  mnrihunna 
violations. 

Marihuana as defined in the narcotics laws inclndes, n-it11 nn escep- 
tion not here relevant, all parts of the plnnt Crinnnbis Sativa, its un- 
sterilized seeds, deriv:~tives, nlistures, alld prel)nrntions of nntl coni- 
pounds mitde from the p l n ~ ~ t . ~ ~  I n  the I'nitetl States, a misture of the 
flowering tops, stems, lenres, and sometinies seeds is ~ene ra l ly  used, 
usunll * in smoking. While the potency of the preparation rnries con- 
sidern b ly, depending on climnte, soil, the nge of the substance a; the 
time of use, and the concentration of flowering tops in tlie mistl~re, i t  

=26 U.S.C. g 7237(d). 
7'20 U.S.C. 8 7237(a). 

I d .  
Ujiited Btates r. ni l lard ,  376 F.2d 365 (7th Cir.  I!W17). 

UGrahoni v. United Gtnten. 257 F.2d 724 (0th Cir .  1958) ; G ~ i t e d  Stotrr v. 
C ~ c l l i ,  1W F.2d 528, 5.71 (7th Cir.  1951). ccrt. clcnicd, 342 T.S. 013 (1952). 

Miller r. United Btatea, 347 F.2d 797. 801 (D.C. Cir. 1965) (dissenting 
opinion ) . 

26 U.S.C. 5 7237(d). 
=The Act i s  codified in 26 U.S.C. 3 7237(d). 
" 26 U.S.C. 0 4761 (2). 



is g e ~ ~ t ~ r : ~ l l y  ngreed tlii~t p r c p r : ~ t  icms of tlie pl:int itself are not ne:lrly 
as p o t ~ n t  as  prepnr:ltions 1n:lde from the sep;~r.ated resin of the 
p1:1nt.~' Ilespite this, tlie I I I : I ~ ~ ~ I I I : I I ~ ; I  lan-s do 11ot tlistinpuisli for  pur- 
poses of grading betweell transactions involving the plant itself and 
tr;~ns:wtions inrol\ing the gene~xlly Illore po\verful s ep~ra t ed  resin. 
The s:lnle severe penalties are prescribed for :ill trnnsactions involv- 
ing the (':lnnnbis plant or  its ilerivnti~es. 

Tlic r~1ev:int prorision of the N:lrcotic Drugs I n ~ p o r t  and Export, 
, k t  al)plying to m a r i h u : ~ ~ ~ : ~  is section 1'iG;i o f  l'itlr 21. \ ~ h i c h  is vi1'- 
tudly identical in l a n g u : ~ g ~  to section 17-1 of t h t  Title, dealing wit11 
nilrcotic cln~gs. (Tliere is 110 ~n:~riliuana provision p:tralleling~sectio~i 
I i fb .  with respect to selling heroin to juveniles.) Section lr6a :llso 
provides tlint possession is sufficient evidence to ~utl iorize conviction 
un le~s  the defendant espl ;~ins his possession t o  the sntisfaction of the 
jury. 'l'l~is presumption, Iw\vever,  as recently cleclared unconstitu- 
tional by the Supreme ('onrt." The C'ourt found t l ~ t  there was no 
rational connection b t x e m  pc~ses ion  of m:wil~nnna and howledge  
tliut the ~n:iriliuana was in1 port ell. 

Violations of section l'i(i:~ nre punishable in the same nmlner as 
violat ions of section 171. 

Other offenses dealing wit11 a~arihuana transnctions are found in 
the Jkriliuana Tax Act, as i111lendec1, of 1937, codified hi tlie Internnl 
Revenue Code." The Act is simil:~r to the Harrison Karcutic Act, as 
i~n~e~idecl. and purports to 1)e a regulatory 1:1w as well as a crin1111:1l 
law as dm5 the Harrison i\ ct.. I l o ~ e v e r .  sincli m:u-iliuana vas  excised 
froni the I'nited St:ltes I ' l~a~.~~~ncopoeia. there I1:1ve been few legiti- 
n~ilte 1 ~'1111snctions ill if, nntl the k i c l  is in effect, 1111nost entirely ;I criini- 
n:tl 

Scct.ion 47k2(a) of Title 26 parallels section 4705 (a) ,  dealing with 
narcot ic drugs. I t  prohibits t r:uisfers not pursu:tnt to a n-ritten order 
of the transferee on tlie official treasury fo1.111: violations and con- 
spiracies to violate are pnnishable in the same ~nanner  as ~ i o l  a t' lons 
of a ~ i d  co~ispiracies to riol:~tc section 1i05(:i).S5 Tr:\~isfers to n~inors 
under 18 years of ape and c.mspiracies to make such transfers of 111:lri- 
hunn:~  arc punishable to  thcl snme estent. 11s transfers of narcotics." 

Section -k'iU-(:1) of 'l'itlr 26 l):~r:lllels section 4701(:1) in prohibiting 
a tn~nsferee required to pay the mnri l iua~~a triuisfer tax from a q u i r -  
ing or otIier\nse obtaining n~i~rillunna witllout payment of the tax, 
or from t r n n s p ~ ~ t i n g .  concenling or  facilitating the transport a t' lon or 

" Thc Ilangcro~trr Drug Probletn-TI: A Policy Stntcntcnf by the Medirnt 
Soriely of tho County of A'erc. York. 14 S.T. l f ~ n r c r s ~ .  So.  1, 3 (Jan. l S 9 )  : 
UcGlothlin, Cnnnab i~:  21 Refcrmcc.  in THE ~IARIIITAXA PAPEBS 401 (Solomon 
ed;, 1Wi) .  

Le(rr!l v. lltlited  states. 395 17,s. 6 (1969). 
" 26 1J.S.C. 1 7".7i(d). 
"I%E~~I~ExT's CO~IM~SBIOS ON rAW ENFORCEMEST A S D  ,LDUTSISTB&TION OF 

J I ~ R T I O ~  THE CIIALLCVGE OF ( ' 1 ~ ~ 1 . :  IN A FREE SOCIEXY ?24 (1967). 
*26 U.S.C. iE3i(b). 

Id.  
n Trnnsfer~e?; in both licit i ir i t l  illicit tran.actions are llnhle for the tar. The 

tas  on illicit transactions is ~iinch higher than the tas  on legitimate ones. 26 
U.S.C. 8 47-41 ( a ) .  



concealn~ent of any n1arihu:ina so acquired or obtained.3s I n  two recent 
cases, however. the Supreme Court held that a proper claim of the 
pride* a e i n s t  self incrimimtion is a comldete defense to n charge 
under this provision to a dcfendnnt who otherwise ~vould stand in 
viblation of it.39 The Court stated tl~iit by requiring such a defendant 
to ay the tax, the statute required him to expose himself to a "real 
an L! appreciable" risk of self ~ncrimination under S h t o  laws punish- 
ing the possession of mnrih~ana.~"The Court's action, coupled with 
its action in striking down the presumption in section 176(a) of Title 
31, in effect preclndes conviction of n defendant who properly claims 
the privilege merely on n showing that he possessed rnarihunna. 

2. "Darn9erow Dmge": The Drug Abtiae Control Amendments.- 
While leg~slntive nnd public concern about drug abuse began with the 
opiates and cocaine nnd then focused on mnrihuana, it erentunlly es- 
tended to other d rug .  First, it focused on barbiturates and other 
hypnotics and sedntives. Then it focused on amphetamines nnd sim- 
ilar stimulants. Later concem estended to n number of newly derel- 
oped sedatives and so-cdled "minor" tranquilizers which, while not 
barbiturates chemically, were capable of producing effects sirnililr to 
barbiturates. Fin:iIly, concern focused on the so-called "hnllucino- 
gens," principally LSD (d-lysergic mid diethylamide) but including 
rr promng and Inclvxslng number of snbstances, the princilml ones 
being, in ttddition lo LSD, peyote, mescaline, psilocybin, and DMT 
(dimethyltytamine)." To distinguish these subststimees from opiates, 
cocaine, nnc marihuana, they are often called .'dangerous drugs" 

State laws of varying degrees of etlectiveness were enacted to con- 
trol barbiturates r~nd amplietiunili~~; son10 I~ecleral efforts to tighten 
controls on the prescription of these drugs were made by amendments 
to the Federal Food, Drug and Cosmetic Act, but both proved inade- 
q ~ a t e . ~ ~  Finally. Congress enncted the Drug Abuse Control Amend- 
ments of 1965 (D,ICA). These nrv amendments to the Food, Drug 
and Cosmetic Act, and ns originally enacted they required registra- 
tion of manufacturers and \vho!es:~lers (21 U.S.C. 8 360(a)) rind the 
keeping of rather specific records and inventories (21 U.S.C. 5 360a 
(d ) )  : restricted the filling nnd refilling of prescriptions (21 U.S.C. 
§ 36Oa(e)) ; and prohibited unauthorized manufacture and distribu- 
t ion (a U.S.C. 8 360n (1) ) , and unnuthorized possession not for per- 
sonal household, or Ilouseliold animnl use (21 U.S.C. $360a(c)). AS 
amended in October 1968, they prohibit unnuthorized possession even 
for personal w4= 

DhCA ex licitly controls barbiturates, :~mphetnnlines, and (as 
amended) L 8 D, and  also gives the Attorney Genernl (formerly the 
Secretary of Health, Education n~ld TTe1f:ire) authority to control 
drugs which he determines possess ":I potential for abuse because of7' 

"Penalties for violntions of section 47l?(n) arc. the same a s  those for viola- 
tions of section 4704(n), except that lmrole is available for &on 174-Ha) 
FioJations. 

L w r y  v. United State*, 38.5 U.S. 6 (1069) : Ut~ i t ed  States v. Corinptfjn, 3% 
U.S. 57 (1960). 

L e w u  v. United States,  supra note .W, 3% U.S. nt 1&18. 
" Marihunnn too is generally regarded ns n hallucinogen. 

See Roecntbal. Dangerous Drug Legislation in the United States:  Hecom- 
mendatwne and Comn~ente.  45 lkx.4s L. Rm. 1037, 1062-1074, 105lnW (1967) 
[huereinafter cited as Rosenthal]. 

Pub. L. 00-639, 8 2. 



their "depressnnt or  stimiil:~nt effect on tlie centr:il nerrous system" or 
their "linllucinogenic e f f~c t . "~ '  Fnder this authority controls linrc 
been estended to more t l im 2,000 clrup, including a numbef of 
hypnotics. nonbarbiturate sedatives and niinor tranquilizers, stimu- 
lants, and a number of li:~llucinogens, includmg peyote, mescnllne, 
psilocybin, and most recently, a number of synthetic tetrahydro- 
cannabinol~ (the active i~i~reci ients  of marihunna). 

As TIAC.4 was origin:~lly enacted, all ofTenses were prohibited acts 
under tlie Food, Drug and Cosrnetic Act, punishable as  misdemeanors 
by il m:\sin-ium of 1 year's imprisonment, a $1,000 fine, or  both for first 
offenses and by a maximum of 3 years' imprisonment. a $10,000 fine, 
or  both for subsequent  offense^.'^ I n  addition, dispositions by persons 
18 years of age o r  over to persons m d e r  91 were punishable by a 
n~axirnum of 2 years' imprisonment, r fine of $5,000. o r  both for  hrst 
offenses and by a mnsin~um of 6 gears: imprisonment, a h e  of $15,000, 
or both for  subsequent otfens~s. '~ There were no mandatory mininium 
penalties and no other special restrictions on individualization of 
imnislirnent. 

-4s ~llriended in October. 1068. DACA for  the first time prohibits 
po~ess ion  of a controllccl d r n i  not pursuant to a prescr$ion or 
delivered to the possessor by n pr-actitioner acting in the course of 
professional practice ("simple po~session").'~ First and second offenses 
are misdeniennors punisll:lble by a maximum of 1 year's imprison- 
ment, tlnd R $1,W fine. 49 Subsequent offenses are felonies pumshable 
by a ninsimum term of :) ye:irs7 imprisonnient and a $10,000 fine."O 
There w e  no mandatory ~ i ~ l n i ~ n u m  penalties, and suspended sentence, 
prol):~t ion, ri11d parole are nvai1nl)le. 

Tho purpose of this provision is to aid law enforcement efforts 
rlgninst traffickers in c.ont~.olled drugs and to p r o d e  some measyre 
of d e t e r r e n ~ e . ~ ~  Law enforcement officials desire a simple possession 
c l i a rg  to prosecute persons believed to be tmffickers when a sale or 
possssion with intent to sell crlnnot be proved, and to proride leverage 
by which to induce possessors to disclose thejir sources of s ~ p p l y . ~ '  

Wliile simple possession is :in otfense under the 1968 amendments, it 
defendant convicted of :L first offense is to linve his conviction auto- 
maticrllly vacated and rewive a rrrtificate to that etfect. if he is p~aced 
o!l prohntion and either discllnrged from probation prior to the expirn- 
tion of the term of pro1)ntioli or satisfactorily complies with the con- 
ditions of probation.52 The IZepx-t. of the Senate Con1~1litte.e on Ldmr  
and I'ublic Welfare states that this provision is designed "to mini- 
mize the long term adverse consequences upon a youth of a conric- 
tion for vio1:ltion of the prohibition against possession of dangerous 
drugs.'? 53 The provision, Iiowever, contains no restriction as to the 

"21 U.S.C. %.721(v), a s n m m i l ~ l  by  Pub L. 90879.8 1. 
' I  The Act is codified in 21 U.S.C. 8 333(a). 

I d .  
" 21 I'.S.C. 5 3%(c), as nnicmkd hy Pub. L.90409. $3. 
" 21 U.S.C. fi 333, as onlendtd by Pub. L. 9&639,% 3. 
* I d .  

S. REP. SO. 160!3 on H.R. 14096, 00th Cong., 2d Sess. 4 [hereinafter cited as 
S.  REP.^. 
'' ~ o & t h a l .  mpra note 42. nt 1109. 
""21 U.S.C. g 333. as amended by Pub. L. 9CM39,% 3. 

S. REP., uupra note 50, nt 6. 



of offenders eligible for treatment under it. The Senate Report 
Xostates:  5. 

Testimony before Congress reflects concern :lmong educa- 
tors nnd social scientists that the indiscriminate enforcement 
of excessively severe drug laws increases disrespect for the 
law on the part of young people and tends to nlieni~te then1 
from society. . . . In  one \.ray or nnother every witness from 
the fields of science or med~cine hns espre-sed caution m t h  
respect to increased penalties for drug law violations. 

The amendments to DACA also mnke distribution of and posses- 
sion with intent to distribute controlled drugs felonies punishable 
by a mtiximum of 5 yei~xs' imprisonnient i111d a $10,000 fine.55 In  nd- 
dition, tlicy increase the niaximu~n pen;llty for n distribution by n 
person 18 yenrs of aee or over to n person under 92 years of age to 10 
yenrs and 11 $15,000 fine for :I first offense, and 15 years nnd n $20,000 
h e  for a second offense.5e Again there are no mandatory minimum 
penalties ilnd no restrictio~is on suspended sentence, probation, or 
parole. 

The Senilte Com~nit tee on Labor and Public Welfn1.e was hesitant 
about these penalties. I t s  Report states: 

The bill as reported nllolrs the Government to seek felony 
convictions for illegal possession or illegal transfer of drugs 
that mi@t involve no more than the disposal of n single nm- 
phetam~ne or bnrbiturtlte pill by one person to another. 

Thu conunittee considers this 1111 excessive penzllty unless 
such illegal transfer of small amounts of drugs constitutes a 
commercial transaction. 

No effort was made to amend the bill in committee b pro- 
viding different levels of enalties for commercial andnon- 
commercial trnnsfer of 1 rugs becnuse the Department of 
Justice claims that such a differentiation might create in- 
surmountnble problems for the prosecution in certain cases. 

Nevertheless, i t  should be made clear that based on the evi- 
dence before Congress the increased penalties proposed in 
this legislation are needed to prosecute the criminal traffick- 
ers in dangerous drugs but they should not be applied to the 
potentially large number of law abiding citizens who might 
occasionally pass on n small amount of drugs to n friend or an 
ac unintnnce. 

I n  a letter dated September 30, 1968, Deputy Attorney 
General Warren Christopher has assured the committee that 
the Justice Department mill continue a policy of instituting 
felony prosecutions only in those cases where snrh action 
would be in the public interest. The Department defines such 
cases ns those involving what appenrs to be commercinl activ- 
ity or other aggravated circ~unstnnces. 

" I d .  at 7. 
'21 U.S.C. 6 333. as nnlended bs Pub. L. 90-tEW. 6 3. . . 
= Id.  

S. REP., a u p ~  nobe 50, at tH. 



It is the intent of Congress that this policy be maintained 
in the process of enforcing tlie provisions of H.R. lp096. 

Without strict policy guidelines the proposed legislation 
could make a felon out of :I mother giving one of her own 
sleeping pills to her 20-year-old daughter. Equally, it would 
apply a felony penalty to college student. passiyg one nm- 
phetamine pill to help n friend stay awake studylng for an 
examination. 

In  both cases the "offenders" could be sentenced to a 10- 
year prison term. . . . 

* * * * * 
The he:& of the innjor Federal drug law-enforcement 

agencies linve claimed that minor violations particularly 
among college studen{s itre rarely if ever )rosecuted and that 
their main effort is dlrected against the farge-scale criminal 
trafficker in clrugs. 

* * * * * 
Contradictions in testimony hare made i t  imperative that 

we establish the clarificntion spelle? out in tliis sectlon both 
with respect to the enforcement. pollcy ilnd congressional in- 
tent regarding the provisions of 1T.R. 14096. 

Like other provisions of the Icood, Drug and Cosmetic Act, the Drug 
Abuse Control hlendnlents have been interpreted to create strict 
liability 

I t  slioultl be emphasized that the penal provisions of the Drug Abuse 
<:ontrol Amentltnents are t l r t i f i t d  in a rniumrr similar to Stnte legisla- 
tion. They directly prohibit atid make punishable unautl~orized manil- 
facture, distribution, ancl possession. TTllile they are based on tlie 
conmerce power, proof that tlie defendant's conduct in a particular 
cnse inrolred or atfected conlinerce is unnecessary for jurisclictional 
purposes ancl is not an element of my offense. Several United States 
courts of nppwl nnd distric% cwurts hnve upheld the Drug Abuse 
('ontrol ,i~nrndrnents as witliin the rench of the conimclrcc. c l a ~ s e . ~  

3. Titk 18 P r o z ~ i ~ i o n u . - , i l t l ~ ~ l l  narcotics and dnngerous drug 
prosecutions are :i significant pnrt of Fecler:~l law enforcement, only a 
few p r o ~ s i o n s  governing them are located in Title 18, in chapter 68. 
O n l ~  two of the provisions define offenses. Section 1443 of Title 18, 
primarily provides a juristlic.tion:ll base-use of a communications 
fncility-for proserntion of oll'enscs the penalty for which is proridcd 
in sec4-ion ?237(n) and (1)) of 'l'itlc 26, :tnd sections 174 and 184a of 
Title 21: but each use of sl~cll facility is explicitly stated to he :I 
separate oflense. -111 offender is to "be imprisoned not less than two and 
not more tlu111 five years," iind may be fined 111) to $5,000. The other 
substantive otfense in Title 18 is contnined in section 1407. and requires 

''Rich r. trttitrd Slntm,  389 17. 2tl 334 (8th Cir. 1968) ; l<onc~)tntt r. Tnited 
States, .% F.31 t i 0  (9th Cir. 1%); TTkfllen v. Unitcd States.  a8 

M D e u ~  r. 1~nilf .d Stntcs, 3Ni F. 3 1  595 (0th Cir. lM(38); Del Oiitdicr r. rn i t rd  
Statea. 396 F. %I 660 (9th Cir. 1968); Whalen r. United Statcs.  3% 
F. 24 'LNi (8th ('ir. 1968) : TThitc. r. Vtiited Statun, 3% F .  2d 5 ( 1 s t  Cir. 1M)  ; 
United States v. Erlin. 283 F. Supp. 396 (S.D. Cal. 1968) ; United States r. 
Fremmn, 375 F. Supp. SO3 (S.D. I l l .  1067). 



registration of nnrcotic violators and addicts crossing the national 
borders, penalizing entry or departure without registering by a fine 
up to $1,000, imprisonment for not less than 1 nor more than 3 years, 
or both. 

Other Title 18 provisions dealing with tiarcotics provide for: 
A procedure for surrender of lieroih (18 I7.S.C. 1402) : 
Appeal by the government in a narcotics case from an order 

suppressing evidence (18 U.S.C. 8 1404) ; 
Special procedures for issuance and service of search ~ a r r a n t s  

in narcotics cases (18 U.S.C. 8 1405) ; and 
The p n t i n g  of immunity to witnesses before a grand jury 

or court in narcotics cases (18 U.S.C. $1406). 
4. The Narcotic -4drtict Rehabilitnthn Act of 1966,Tlle Xarcotic 

Addict Rehabilitation Act (KARA) con t s~~is  three procedures 
pursuant to which narcotic nddicts may be placed in trentment pro- 
grams. The trentment envisioned consists both of institutional treat- 
ment and superrisecl aftercare (parole) in the comn~unity; and both 
opiate :uldicts :ind persons dependent upon coctiine are eligible. Per- 
sons dependent upon bnrbiturtites or other drugs tlre not eligible unless 
they are also dependent upon opiates or cocaine. 

Under Title I11 of the Act 60 persons not charged with any criminal 
offense rniiy rol~intecr for civil com~nit~nent or may be involuntarily 
committed on petition of s "related individui~l ."~~ Commitment is 
initially. for 6 months of hospitalization, followed by up to 3 yenrs 
of supervised aftercare. I f ,  hoviever, a person fails or refuses to comply 
with conditions of nftercare or uses nnrcotics, he may be recommitted 
for an additionnl 8 months of hospit:dization and 3 yenrs of after- 
care.B2 A patient who volunteers for commitment mar not withdraw. 
A person is to be committed if it is determined he is an addict likely 
to be rehabilitated through treatnmit. I f  no s~lcll determination is 
made, lie is not to he com~nitted. At the co~nmitment hearing :LII 
alleged addid is entitled to retain counsel or have coiinsel appointed 
for him, and is entitled to be present, to testify, to confront witnesses, 
and to demand a jury trial? Final orders of co~nmitn~ent i m  rerielv- 
able.64 The statute pro~ides  that a. person is to be committed to the 
Federal progmm only if  State or Fetleral fwil ities are not available 
for him.65 

Title I of the ,let 6G prorides for voluntary civil commitinent in lien 
of prosecution for persons charged with crime. The trial judge hns 
the sole discretion to offer t111 :iddid the choicr of being committed 
rather than being prosecuted." I f  the choice is offered and the addict 
elects commitment, and if it is determined that the addirt is likely 
to be rehabilitated thmugli treatment, the addict is comnlitted to the 

42 n.s.c. fig 3411-3424. 
" 4 2  U.S.C. 5 .%I2 
-42 U.S.C. 9 3413. The statute is unclear as to whether an addict may be 

continunllg recommitted if he repeatedly fails or refuses to comply with condi- 
tions of aftercareor uses narcotics. 

* I d .  
" 42 U.S.C. 9 3414 (b) . 

42 U.S.C. 9 3412. 
28 1-.KC. 4 4  2!Wl-!W6. 

"28 U.S.C. 9 2902(n). 



custody of the Surgeon General for  3 years of hospitalization' and 
afterciwe if adequate treatment facilities and persolinel are a ~ a i l a b l e . ~  
Tlie criminal charge is continued without final d i s p o ~ i t i o n . ~ ~  If  the 
Surgeon General is un:ible to make a determination that the addict 
is ready for  release on aftercnre within 21 months, lie is to advise 
the court and the United States Attorney whether commitment should 
ba continued. The court may either continue tlie commitment o r  ter- 
minate it and resume the criniinnl proceeding.70 

The Surgeon General m:~y order n conditionrilly released addict 
to return for institutional trentment. I f  tlie ndclict has returned to 
use of narcotics, tlie Surgeon General is to inform the court of tlie 
conditions under n-hich use wis resumed and niilke n recommendation 
as to whether the commitnient should be colitiniied. The court may 
continue the conmitment or  it may termin:ite it and resume tlie 
crinii~i:~l If tlre Surgeon Generitl certifies that  the addict 
lius successfully completed tlie treatment progrim, tlie criniinal charge 
is to 1)r I f  ;it the end of the 3 yenr co~nnlitment tlle 
Surgeon General is uniible to mike this certification, the criminnl 
proctwling is t o  be res~i~ll~.d.~"Vl~en n criminal proceedin,p is resume$ 
the addict. is to receive credit tigainst his sentence for  tune spent in 
inalit~itionul c u s t c ~ l y . ~ ~  

S o t  all addicts are eligible for civil commitment in lieu of prosecu- 
tion even if they :ire likely to benefit from treatment. Among those 
ineligible are persons charged with a crinle of violence or w ~ t h  ini- 
~ ~ o r t i n g ,  selling, or conspiring to import or  sell a narcotic drug, per- 
sons 1~1th two or more prior felony convictions, iincl persons ~ h o  Iiiive 
been civilly committed unde~. the Act, under State proceedings, or 
District of Colun~bia 1:iw on three or more oc~nsions.'~ "Crime of vio- 
1enc.e" is defined to includr vollultary nianslnughter, murder, ,fa )e, I n1:ipliem. kidnapping. roblwr~,  burglar). or  housebreaking in the nlg it- 
time, extortion accomp:~nietl by threats of violence, a s d t  with a 
dangerous veapon o r  with intent to colilniit an offense p~inishable by 
inlpr~sonnient for  morc t11:in 1 yenr. arson punishnble as a felony, 
and ;ittempt or conspirr~cy l o  ronimit ally of the foregoing offenses.TR 

Title I1 of NARA " dcnls wit11 selitericing to commitment for treat- 
ment. Under Title I1 tlie sente~icing judge may pernlit an addict con- 
victrcl of a Fcclerrd crinw :l~id wlio it. is deternlincd is likely to be re- 
Iiabilitatecl through treat ~ i l e~ i t  to serre his sentence bj- participation 
in a treatment proprani for :lddicts inx-dying both institutionaliz:itio~i 
i~nd aftercare in the comrllunit~. Tlie addict is committed to the cns- 
tody of the Attorney Crene~wl for  an indetcnninnte period of not more 
thiin 10 Fears but not to exceed the m:~ximum period that could have 



been imposed iis a sentence for the crime of which the addict was con- 
v i~ted. '~  He must serve 6 months in an institution before he is eligible 
for conditional release to aftercare. The decision to release on after- 
care is a discretionnry one made by the United States Board of Parole 
after an affirmative reconimendation by both the Attorney General 
and the Surgeon General.'* If the ofi'ender has violated the terms of 
conditional release, the Sonrd or a meniber of the Board  ma^ issue 
a warrant for his return to custody. After a hearing before the Board, 
a member of the Hoard, or :m esaminer. the order of conditional re- 
lease may be revoked.sO 

The escl~~sions are similar to the esclusions pertaining to voluntary 
ciril commitment in lieu of prosecution, tlie cllief ditference being that 
tLn addict-seller is not a~itomitticnlly excl~derl from sentcncinp to com- 
mitment for treatment. An :ddict-seller is cligible if the court de- 
termines thttt the sale for which he 11:ls been convicted for the 
primary purpose of enabling the offender to obtain a niwcotic drug 
which he requires for his personal use because of his iddiction to such 
drug.,' 61 

NOTE 

The draft proceeds on the basis that tnlffickin~ in and possession of 
mind- and mood-altering drugs may be prohibited and regulated 
k .auso  of the risks of secular harm, including harm to self, posed 
by these cln!gs. While in IL complex interdependent society risk of 
harm to self is usually accompanied by some risk of harm to others or 
to the community. the draft reflects tlie position that the prevention of 
risk of harm to self is n permissible p a l  of tlie criminal law. (Of 
course, the filct that conduct crentes H risk of harm to celf does not 
necessarily require the conclusion t h t  it should be subject to either n 
criminal or civil sanction: tliis depends on 11 host of factors.) 

With the exception of the questions of legalization of mlrihunna. 
and mainteiiance and stabilization of opiate r~ddicts. no r~ttempt has 
been made in this report to consider vihether the present approach to 
the control of tmffichnp in mind- and mood-nltering drugs by prohibi- 
tory laws should be retained, or xhether m y  of the drugs should in 
some fashion be legalized. Although tliis question is n b:isir question of 
social poliry :ind philosophy, legalizntioa of the traffic in these drugs is 
not. a politicnlly riable :~lternntive at the present time. and, n p i n  with 
the possible exceptions of legalization of mnrihuma. and nin~ntennnce 
and stabi1iz:ttion of opinte addicts? is not likely to be :I realistic xlterna- 
tire in the foreseeable futnre. 

" 18 U.S.C. 8 4253. 
'P 1 8  U.S.C. # 425%. 
" 1 8  U.S.C. #A251 (f) (2).  
18 T1.S.C. 8 425% 



NOTE 

The draft contnins criminiil provisions tlirlt are designed to interlock 
with the regulatory provisions of an omnibus controlled dnngerous 
substances regulatory bill that is currently being dmftecl by the 
Department of Justice, and will regullate, in one b~ l l ,  drugs that are 
now regulated b the Sarcotic lhg Import and Esport Act, the 
FIarrison Act, t r ie h1ariliunn:t Tax Act, the Drug Abuse Control 
Amenclments and other statutes. Thus, the draft would prohibit con- 
duct not authorized by "the regulatory lnw." Although based on the 
commerce clause and the trwity powr?  both the omnibus bill and the 
draft are written in a manner similar to State laws-directly prohibit- 
ing distribution, production, iinportdion, other conduct that create a 
substantial risk of distribution, and possession. without any require- 
ment that a drug be shown to have moved in commerce or that i t  be 
proved in a pnrticular case that a transaction affected commerce. In 
this respect, tlie bill and the draft are modeled on the Dnig Abuse 
Control Amendments. The constitutionality of the Drug Abuse Control 
hlendments has, in several cases, been upheld by United States 
courts of ap~>enl nnd district courts ns within the reach of congres- 
sional power to regulate conlmerce.' 

NOTE 

CIASSIMCATIOS OF DRUGS 

1. The A promh o f  the Drtrft.--Section 1821 gives the Atbrney 
General aut r lority to classify and reclassify controlled dangerous sub- 
stances (as defined in the regulatory Inw) as dangerous, ~lbnsable, or 
restricted drugs: it provides the criterion,* and, by reference to the 
regulatory law. the procedure for ~naking such classifications and 
reclassifications. 

The authority given to tlie Attorney General by section 1821 is in 
ltddition to the authority that the regulatory I n r  r i l l  give the At- 
torney General to designate substnnces initially as controlled dan- 
gerous substnnces subject to the regulatory law in the first instance 
and further to classify controlled dangerous substances for regulatory 

' Deyo r. Unite< Statee. 3% F.2d 59.5 (9th Cir. 1968) ; Del Biudice c. United 
Sta tm.  396 FA1 600 (9th Cir. 1968) ; WhoIen v. Unit&. Statee, 398 F.2d 286 (8th 
Cir. 1968) : Whi te  r. United Statca. 300 F.% 813 (8th Cir. 1968) : W h i t e  r. United 
Statca. 393 F.21 3 (1st Cir.), wrt .  dcnied, .393 27.8. 92% ( l W )  : linited State8 v. 
R d m a ~ c ,  408 F2cl 767 (9th Cir. 1IHl9) : United States v. Erlin, 283 F. Supp. 396 
(S.D. Gal.. 1968). a f f d .  413 F.2~1 1036 (19133) ; United States v. I.'rccnurn, 275 F. 
Supp. 803 (N.D. Ill. 1967). 

Section 1321 originally provided that the Attorney General should classify 
and reclassify substances 'in accordance with demonstrated potential for harm." 
Section 201 of S. 3146 lists more explicitly some criteria intended to be encom- 
passed by the phrase "potentlnl for harm" and is thus referred to in Study Draft 
~ection 1E1. Additional criteria rnlght be added to the list. 

38-881 0--7&*. "24 



purposes. Tlie authority given by section 1821 relates solrly to clns- 
sificiltion for purposes of criminal treatment. 

Some subst:mces will be desip~ated as co~itrolled t1:ingerous suh- 
stalices in the regulatory act itself: other snbstances will be tlesign:~ted 
as controlled dangerous substances by the Attorney General pursuant 
to standarcls set out in the regulatory act. The esisting narcotics laws 
and the Dru Abuse Control Amendments already pire ndn~inistr:~tive f agencies nut iority to subject new drugs to controls. Tlie purpose of 
the regulatory law in g i ~ i n g  the Attorney General : l u t h o r ~ t ~  to con- 
trol substances is to permit a more expeditious determin:tt 1011 than 
is feasible through the le$slative process. The same holds t r w  for 
determinations as  to criminal classifications and reclassifications. 

It is c11rrent1-j contemplated that the omnibus bill no\\. lwing 
dmfted by the Justice Department will give the ,\ttorney General 
nntliority to classif;r and reclassify controllecl d a n p m u s  substances 
in one of four classifications. Depending upon these clnsifications. 
both repdntory requirements (such as record keeping requirements 
and ni:inufadllring quotas) and criminal treatment will differ. I t  is 
submitted that criteria that may be appropri:~te to distinguish drugs 
for rcrrr~l:~to~.y purposzs arc not necssarily aplxopri:tte to tlistinpl~ish 
them for  the purpose of criminal treatment. F o r  example, the writer 
believes t1i:lt n lesser penalty is appropriate for tr:~fficking or [losses- 
sion with rrspect to even a fairly potent d r ~ ~ g  if tlir costs of more 
stringent cv.imin:~l treatment are likely to outweig11 its l~en~f i t s ;  yet 
regu1atol:y ~.equirenients may st111 properly be stringent. Come- 
qnently, ~t is submittctl that the proposed Crin~in:~l  Code sl~onld con- 
t ~ h  its own provisions on classification and rec!nssific:\tito~i for pur- 
poses of criminal tre:itn~ent. The classifications In the regr~lntorg lam 
won1 c1 be solrly for  regul:~tory pnrposes. 

(a) Procedure.-Section 1881, by reference to the regul:itory !a\~, 
provides tho procedure for making clnssifications and rerlnss~ficnt~ons. 
Tentatively it adopts the procedure tlint the regnl:~tory 1:1w will pro- 
vide for  initial designations by the A t t o r n e ~  C r e n r ~ l  of sd)stances as 
controlled d:mgerons substances: that proceclure, it is contemplated, 
will involve the nppoilitment of i ~ n  nclrisory col11mitte.e of r s p ~ . t s  to 
aid the Attorney General. This prorision may require change pe- 
pending upon what clinnges are made. if an?. i n  the procedurr hemp 
recornmenclcd for  the r e p l a t o r j  lam determ~natlons. 

(b)  T h p  r ) 7 ' t e 1 ~ i o ~ ~ . t i o i  1821 ~wovides that controlled wb-  
stances mill be classified and reclssifiecl "in accorchnce with demon- 
s t~x tc~d  po t~~ i t in l  for  h ~ r n ~ . ? '  Tt is conten~nl:tted thnt clnsific?tion 
will be as  a "dangerous drug" where potential for  harm is relntlrely 
high, as  an "nhl~sable clrug" where it is moderate, and :IS a "restricted 
d n ~ g "  where it is relatively low. The potential for harm may be n 
potential for  c o n t r i b ~ i t i n ~  to  harm to the user, to other indiriduals 
or to the pnblic health. Naturallr, when potential for  harm is deter- 
niinetl. the decision is relative to tlint for  w n ~ e  other dr11~.  Tlir !lo- 
tmntinl for  liarm of n substance ~ ~ o u l d  include its potenti:il for lead~?g 
to or  sustaining physical o r  psychic dependence, or  both: its ~ o t e n t ~ a l  
for contributing to  other harmful physical or  psychic effects on the 
llsrr Iii~nself: its potential for  cont r i l )~ l t in~  to hnrm to o the r s -~ch  
ns its potential for  contribntinp to 1-iolent beh:~vior b r  the i~ser  mliilr 
he is under its influence: and its ~o ten t in l  f o ~  contributing to hnrm 



liealtli-such as niiy potentid it may have for contribut- 
of productivity or the possibility that its potential for con- 

liarm to the user or others mill crente a public health 
problem. 

\\'Iiile '.potrntinl for harm" is. of course, related to the eflects pro- 
duced by a substance, such effects are not the only factors. Other re1.e- 
vant factors would be the absence or resence of organized crime m 
trafficking in u p:irticular substance, $ e extent of illicit use and the 
consequent need for stringent sanctions to deter use! and whether the 
pattern of the illicit tr&c and consequent enforcement problems re- 
quire s t r inpn t  wllntio~l. However, it is not contemplated that :I sub- 
stanca hnvmg only relatively mild or moderate effects codd  be class~- 
fied or reclassified tis a dangerous drug or n substance having only 
relative1 - niild etfects could be classifled or reclassified as :I d:tnger- 
ous or n 2 usable drug merely because of law enforcement or deterrent 
consi~lertitions. Thus, it would be inal~propriate to classify or re- 
classify n substance having relatively rmld effects as a dangerous or 
i~busab~e drug inerely because it l ~ a d  wide-scale illicit use: such n 
classification would be out of proportion to the seriousness of its use. 
-1 further co~isiderntion \\-auld be whether the treatment miglit be 

so stringent that its costs are likely to outweigh its benefits. Thus 
in cases of doubt, whether or not the substance has approved medicai 
use in  the Unitecl States ancl whether or not any such use is under 
severo restrictions or lilnitatio~w would be relevant in deciding horn 
seriously criminul conduct involving it should be treated. When a 
substance has approved use that is not severely restricted or limited, 
i t  is not likely to have extremely harmful effects on a large scale and, 
as is pointed out in the note on unlnwful possession, some instances 
o f  illicit conduct involving such substances should not IH! 1ien1-ily ~ n -  
ishecl or per1i:tps punislled i ~ t  ;ill, for example, the conduct of the \ iiw- 
ried housewife who secures a few tranquilizers from :1 pharmacist, 
the conduct of the person who gives a barbiturate to a friend who 
cannot sleep, or of the friend who accepts it. 

Consideration of the costs of n p:wticular degree of criminal t r e ~ t -  
rnent in determining "potential for harm" might thus on occnslon 
result in restricted- or nbusable-drug treatment for drugs hnving 
relntively serious effects or restricted drug treatment for drugs linving 
moderate effects. This is n recognition that there are situations in 
which it mny be better to regard the transactions as lesser offenses 
than to risk ~videsprei~d disrespect and nullification. Thus, mnrihuann 
might be reclassified as a restricted dru if violation of the marihnana 
In\\-s became :IS  vides spread as did ljo-ation f of the TTolstead Act and 
other pmliibition laws, so t.lmt juries d i d X 6 h o n r i c t ;  or  if peopl_o 
who did not otherwise coinnlit crimes Kere prosecuted on it large 
scale; or if. because of chnnging public attitudes toward mariliuana, 
stringent criminal Inws were not being enforced: or if the financial, 
~nniipower, - .  - :uid other costs of law enforcement became inordinstely 
lllgil. 

Srction 18" requires that the potential of a subst:nlce for con- 
tributing to harni I= "demonstmted." I t  is conternplated tlint "demo?- 
stration" may be made on the bnsis of scientific testing or on the bas~s 
of experience with the s~lhstance in the comm~inity. While it may be 



~'ernlissiblc to control substance in the first illstallce and to accord 
transactions in it restricted-drug treiit~nent 011 tile I>:lsis of infor- 
rnation, cl:issificatioll of tlie substanw for thr 11lore striqellt dsrlger- 
011s- and :ibusnble-drug crimi~i:il treiitment sllould :Iwait ii  showing 
of a "tlemonstmted" ~ ~ l n t i w l y  nioclrmte or  relatively lligll potenti:,] 
for  hann. 

2. I)twq,s .!?fleets at, d C'~ff8w'ficntiot~ of / ' w t  ic.rdw I)ptlgx.-This see- 
tion of the note has :I t\rofoltl purpose. First, it st:ites the riltiorlale 
for initi:llly c l i~s s i fy in~  certain drugs :is tl:i~~gerons, itbnsi~l)le, 01. re- 
stricted tllngs, :IS t l !~ case 111:ly be. Sc*concl, Ellice the effects of pnr- 
t icuhr druqs ilre qultc releriint ( t l~ough not necessarily controlli~ig) 
t o  this cltissification, it contains sometin~es ill rather s1ln1111ii1.g fashloll 
descriptions of the ptl'cvts of v:irious tl~wgs. These tlescriptio~~s do not 
purport to be complete but are clesignd to give the Co~nmission solne 
~nfom~i i t ion  on drug effects :111(1 use. Other informntion on drug effects 
: ~ n d  011 rise i n  general is incorporiitetl in the test of other notes. 

I3eEortx procwxling lo ti  disc*rission of the ejl'erts of piirticul:t~- drugs, 
screral t h ~ n g s  must be enip1i:isized. 

First, vilie~i one slmiks of drug effects :111d d:lngex'~, o~ ie  is not 
~~ecessarily spe:lking of necesstlry eft'wts or  druig-ers. r)iffP~.ent drugs 
have different. effects on different people with different expectancies at 
different times in different situntions tuid wit11 different dosages. - is  
Dr. Rirliwd TT. Rl~urn, Director of the. 1 ' s ~ c l i o ~ ~ l ~ n r n i : i ~ ~ r ) l o ~  I'roiect of 
Stanford University's Institute for the Study of EI~~nlan  l'roblems, 
wrote in :i consultant's report to the I'resident's C'ommision on TAW 
Enforcelllent and Adn~inistrntion of .Justice: 

I n  the first pl:lcc, it is clear thnt our interest should be not 
in what drugs as such do, but rather in wliat eople do after 
they take drugs. 1)rugs mag modify behavior f ut they do not 
create it. Our  focw must remain on the persons taking drugs 
rnther than on the phar~n:icenticnls alone. The second f w t  to 
hear in mind is that no mind-altering dl-up, taken with the 
range of dosage +hat allows the person tnliing the drug any 
choice of actions (when the dos:ipe becomes so great that 
choice behavior is eliminated, the outcome is then usually 
s t ~ ~ p o r ,  coma, slloc*k, psyrllosis or  death), e w r  h s  a s111glc 
uniformly predictable belinrior outcome. The general clnssi- 
fications used for  these dru , for exainple %edatives" or 
bbsti~i~ulants" ;ire n~isleadi~ig; t f ese only describe ~~rnbab le  out- 
conles for  c e r t a i ~ ~  persons under certain conditions. Within 
nor~nal  dos:~ges rnnges there will be arnonp a group of per- 
sons or  even for  the &?me person on different .occasions a 
variety nf behavior outcomes. These outcomes n-111 be lxirtlj- 
and sometinles largely cletermincd by fwtors  other thnn the 
pharmaceutical s~ibstance itself, for example by the person's 
expectations of what the c lpg  should do, his current moods 
a ~ i d  n~otives, the social setting in which t h ~  drug is used, the 
tnsks he is perforn~ing and so forth. Consequently one niust 

'Bl~im,  Mind .-lltcring Drug8 rr~d Da1cflc.rotr8 Hrhat?ior: I)nngcroui? Drrfgn 
[ h e r e i ~ ~ r ~ f t ~ r  cited cls Rlu111 : Dntrqootrs Drrf!)~], PRE~II)EKT'B COY~IISRION 0s T,.kl\' 
ICICFORCEMEST ,\XI) ADMINISTRATION OF .TUH.I~E,  TARK FORCE REPORT: SARCOTICH 
A K D  DRUG ABUSE 21, 1~- (1967) [hereillnfter cited as TARK FORCE REPOUT]. 



be careful not to assume that the popular terminology em- 
ployed for classes of drugs is an accurate description of their 
nti'ect. . . . 1kcanc.e of the great variability in behavior under 
drugs it is also necessary to keep in mind that there can be 
considerable overlap amon drug classes in terms of out- 
comes or, put differently, 8fferent kinds of drugs can pro- 
duce sinlilnr behavior, for example, an intoxicant (alcohol, 
marihuana), rr sedative, and a tranquilizer may all appear 
to produce slee in one subject under one ckcumstance (for 
example, at be z time) ; these same drugs given to the same 
subject in a different setting (for example, a party) may all 
appear to produce stimulation. 

Secondly. clinical descriptions of the effects of various drugs on the 
individual may be subject to misinterpretaticp by laymen merely be- 
cause of the use of clinical language. Thus, m a paper submitted. to 
the President's Commission on Law Enforcement and Administration 
of Justice, Professor .Jerome H. Skolnick, of the University of 
Chicago and Senior Social Scientist to the American Bar Foundation; 
has written : 

The very conception of effects is based upon a normative 
model rarely met In practice. This model is of the perfectly 
"healthy" person engaged in quiescent activity. For  example, 
suppose we were to ask what are the effects of playing tennis 
on the individual? I n  response, me would have to describe n 
heightened pulse rate, facial flushing, sweating, marked 
t~drenal activity nncl so forth. In  some cases. we would observe 
loss of breath followed by feelings of dizziness and nausea; 
in some instances, death has even resulted. We could well con- 
clude with n fairly frightened sounding c l i n i ~ t l  picture for 
a reader w h o  ha8 never experienced a game of t e n w k  The de- 
scription would not be untrue! but out of context it would 
have n far  different effect on our reader than it suggests to 
the tennis player. Thus, the very "objectirity" of a clin~cal de- 
scription may result in an unintended distortion for the pur- 
pose of ussessing social policy. 

Further, when dealing with illicit or medically u?authorized use, 
it niust be clear that the term "use" has m m y  meanlngs When it 1s 
estimated that illicit use of a drug is increasing or that there are a 
large number of illicit users, is the reference to all people who hape 
ever used the drug, even once (and that once perhaps a long time in 
the past), to occasional users, to irregular users, to periodic use such 
:IS "weekend" or "fortnightly" use, to more regular use, or finally to 
Id)itual rise which may or may not be accompanied by psycl!ic de- 
pendence or, de ending on the drug inrolred, by both psychlc and 
physical depen J' ence? And p e r h p s  most i m p o r t a d .  i t  cannot he 
nxxzmed t h t  all tnedicnl7y unauthorized w e  or  uw in excess of medical 
au.tho~*iza.tion ia hat.~t~fif.IJ. People may take barbiturates, am hetn- P niines, and tranquilizers without prescriptions with as much sa ety as 

' SKOLSICK. COERCION TO VIRTUE: A ~OCIOLOQICAL DracnseIos OF TUE ENFORCE- 
MEST OF JIOBALB 11 (1967) : reprinted (in a somewhat different version in RE 
LiEARCll COXTRIBUTIONB OF THE A~CEBICAK BAB FOUXUATION, NO. 7 (1008) ) (etll- 
phnsis I n  originnl). 





h a ~ e  become pllysica11-j dependent on o iates as a result of medical 
administration are easdy withdrawn an 4' nerer return to use because 
they llare not become sychologically dependent. On the other hand, 
many, if ]lot most, nd f ~ c t s  rr tr~rn to use nfter witl~drawal nnd whe11 
(so far  as is medic;~lly known) they Im\-e no pllysiological need for 
opiates because they hare developed psychological craving for the 
drug. T h i l e  there is no unani~nity as to the causes of opiate nddiction, 
the prevnilin medicrd view is that there nre persons who are psycho- 
logierilly p.ofiisposed to atldivtion and per l i :~p to use dm, but tlhat 
sociological factors are also relevant. Sociologists generally attribute 
greater importance to sociologicnl factors but us~~nl ly  concede thnt 
personality too has n role in the process of addiction. 

Most opiates have great nict11c.al ralue and are used in the practice 
of medicine. >Tally niy p i n  r~lievers, t~nd  codeine is ussd extensive1 
for suppression of mu& Hcmin, the primary agent of opiate ad- 
diction in the United States, is a derirntire of morphine, another 
highly t~ddicting opiate. -111 tra~iwctions in heroin nre prohibited by 
Federal law and its appeanulce in the United States is necessarily 
illicit: it may not be used for medical purposes in the United States. 

It. ;s unclear how man? opiate addicts there are in the Vnited States. 
The Bureau of Narcotics figure of ap  roximntely 60,000 has been 
challenged by many sonrces ns far too I) ow. Estimates range to over 
200,000. but the President's Conmission on Law Enforcement and 
.idministration of .Jnstice Ilns stated that they "are withont a solid 
statistical foundation." The great mnjority of opiate addicts appear 
to be heroin addicts but some (pxrticulnrly in the South) are depen- ' 

dent on other op ia tc~ .~  Heroin ndclicts are concentrated in depnved 
urban t~rens, and nlinori t y groups are orerrepresented. However, 
heroin use has been spreading to middle class urban and suburban 
nrens also. Heroin nddicts :LIV usually in their twenties or thirties, 
but there are, of course, older ndclicts, and the number of juvenile ad- 
dicts aplmirs to be increasing. 

This bcrease corresponds to the general increase in the use of mind- 
and mood-altering drugs among juveniles. Relative to population, 
opiate addiction is less of a probleni than it was before the enactment 
of the Hnrrison Snrcotics Act of 1014, and legislative restrictions on 
dktribution and use are probnbly in large part responsible for this 
derelopment. During World War I, 1 person out of 400 was rejected 
for military service because of opiate nddiction: during World War 
11, only 1 out of 4,000 vas  rejected for this renson.1° m i l e  opiate 
addiction decreased during World War  I1 becnuse of a shortage of 
drugs, it rose sharply after the war. I t  is unclear whether at the pres- 
ent t;me i t  is on the rise or is fairly stable relative to population. 

It is suggested thnt some opiates be classified as dangerous drugs 
because they have a very high potential for leading to or sustaining 

' PRESIDE~T'S Cov.\rrssros o s  T,aw E S M R ~ U E S T  ASD ADUISI~~TRATIOS OF 

JUSTICE. TrrE CHALLESCE OF CRIME 11 A FEEE Q O C m  212 (1967) [hereinafter 
cited as Tm C H ~ S O E  OF CRIME]. 

'Ml, Chnlribem 8 Rnll, The Ar8nriation of Marihuana Rnrolzing toith Opiate 
:lddicfiotr in the Cnitrd Stntcx. 611 J. CBIM. L., C. $ P. S. 171 (1W) [hereinafter 
Cited as Ball, Chamb~rx & Ball]. 
' Personal communication fro111 Dr. Warren P. Jurgensen. Deputy Director, 

SIMH Clinicnl Research Center. Fort Worth. T e s a ~ ,  to the writer. 



addiction and because their proper medical use has severe restrictions 
attached to it. While these drugs are sometimes prescribed or dk- .  
pensed, they :Ire gene~ally administered directly to the mtient. Drugs 
so treated include heroin, morphine, n~athadone, dilaudic \ . uncl den~erol. 
All but heroin have niedical use in the I-nitetl States. ITeroin is gen- 
erally unl:i\vfully imported into the IJnited Stntes, but on rare ocea- 
sions rnay 1m n~anufnctured i 11 illicit 1:iI)omtori~s in the comitq. Strict 
replat ion o l  lieroin i s  not only desir:ll)lr bec:~usc of its nddictive prop- 
erties but because it is establisliecl that o r g + x t l  crime is veT  liei~rily 
involved in the trHftic in the d r ~ ~ p .  Nost illicit 11.c of other op1at.q is as 
n result of thefts : ~ n d  otlicr diversion of t11.uf;s from leglt~liit~te 
channels. 

On s number of occasions it has been suggested that opiate addicts 
should be lnmfully maint3ined or stabilized on opiates. Sometimes 
this is suggested as n. humane methocl of treating at least certaiu ad- 
dicts, e v e n  the poor prognosis for i~bstine~lce from opiates. Some- 
tinles ~t is suggested purely as il crinle control measure: if 
addicts am given opmtes free or at a low price, crime committed by 
addicts to ri~aintain their habits will be elimit~nted or reduced, and 
organized crime% n~nrket for opintes will be diminished. 

I n  Great Britain a physician is perniitted to supply an i~ddict with 
opiates if i t  is determined that the addict, while linable to lire a useful 
and relatively normal life without the drug, is capable of doing so 
when i t  is regularly rtdministered to 1lim.l1 IJntil 1968 any British 
physician could do so, but since then only certain especially licensed 
physicians are permitted to prescribe heroin and cornine (not an 
o p t e )  to adtlicts.12 Thereis n~uch to be sic1 for the British appro:ich. 
However,. problems connected with the operdon  of the vstem in 
Great Rntnin l3 suggest thnt sllcli a course sl~ould be pnrs~ied with 
caution. Resenrch should cerhinly be encouraged, but nt the present 
time it would seem research should be limited to the use of methadone 
(and siniilnr drugs) (becauze it does not produco the "high?? that Iicroh 
prociuces and may block the eft'ects of heroin, and mar therefore mnke 
~t easier for ;in addict to lire n normal life) : also, resetlrclle?-s 
sl~oultl be lin~ited to ~ ) l ~ y s i c i a ~ ~ s  working under tlie auspicies of pubhc 
health agencies and teaching hospitals. 

It is unclear to what e-dent supplging addicts with dmgs as a crime 

" SL'C JOIXT ('oMSIITTEI.~ O F  THE I\>IERICAX ~ { A R  A \ ~ ~ O ~ l ~ ~ ~ ~ ~  A S I )  TIIE . ~ M E R I C A S  
?~EDICAL hss00IATIOX ON NARCOTIC DRCGS. INTERIM REPORT. -~PPESDIS R (I!)%), 
in  DRUG ADDICTIOS: C R I ~  OB DISEASE 151-133 ( Lindtwnith ~ d . )  

"STAT. 1 x 8 ~ ~ .  1Rt)8, So. 416. The especinlly lic*nse(l physiciat~is are  norlnslly 
those on the stnffs of hospitals where specinl treatment centers for addicts ha\-e 
been created. Letter from K. I. Jones of the British liome Ofice to the writer. 
Ju;,y 1,1968. 

In  recent years there has been quite a substantial increase in the addict 
population in Great Britnin. The Second Rcbport of the Interdepartmental Com- 
mittee on Drug iiddictior~ of the Ministry of Health ( the  "Brnin" Cornrnittee) 
in 1965 conclucled that  the major source of supply for  the increasing nulnl~rr of 
users mas n sniall number of physicians who prescribed dru@ to ncldicts in 
excessive amounts. Some addicts would then sell their extra supplies to other 
persons. In order t o  remedy the situation, the Report of the Second Interdepnrt- 
m~i11111 Conli~~iltee on Drug Addiction in 1906 reconln~ended, intc-r nlia, thnt onl) 
physicians on the staff of treatment centers he permitted to prescribe heroin nnd 
cocaine to  addicts. This recommendation resulted in 1eb.islation in lST ( l h u  
gerons Drugs Act 1967) m d  in regulntions embodfinp it in  1943s (STAT. Ixwrm 
1968, No. 416). 



control measure \voulcl ~wluce the incidence of those crimes often 
committed by addicts,14 :ind it is also unclear wllether (and if SO, to 
what extent) such :1 course nligllt result in an increase in use. and 
addiction. Again, resenrcll should be encouraged, but caution 1s in 
order. At  present research should be limited to the use of methadone, 
and possibly also the class of researchers should be limited as above 
sug estecl. 

&cuim.-Cocaine is :L powerful stimulant. While it does not muse 
physical cle endence, :L very strong psycllologi~~l dependence upon 
cocaine c a n t e  dereloped. III tho United States it is usual1 taken by 1' heroin :~ddicts in combination with heroin-as a "speedba 1," but oc- 
casionally people take it. tllone. It is not more often used alone be- 
cause i t  may produce acute anxiety and may precipitate psychotic 
episodes. While aggressive and violent behavior during such psy- 
cliotic states has been tlttributecl to cocaine,I5 it has been suggested 
that the drug may only bring out what is nlread present in the 
indi~it1u:ll.~" The drug lias on1 limited medical use, eing used chie?y i t 
ils a local anestl~etic,'~ p:ir( icu urly for coiiclitio~is of the eye and sk~n. 
While it may be diverted from illicit channels, it is generally unlny- 
fully imported from Latin hnerica. I t s  price in the illicit market IS 
usually extremely l l i g l ~  I t  should be classified as a dangerous drug 
because it may precipitate acute mxiety and psychotic episodes, a!ld 
there is a strong possibility thnt such episodes may inrolre aggressive 
or violent behavior. 

Flallucinogen.~.-Llll 11:lllucinogens other than marihuana and 
peyote should be classified ns dnngerous drugs. The term hullucino- 
gen includes such drugs :is LSD, psilocybin, mescaline, and DMT. 
LSD is many times more potent than :my of the others. 

"The President's Commission on Law Enforcement and Administration of 
Justice stated : 

The simple truth is thnt the extent of the addict's or drug user's 
responsibility for all nondrug offenses is unknown. Obviously i t  is great. 
pnrticularly in S e w  Pork City, with its heavy concentration of users: 
but them is no reliable datn to assess properly the common assertion 
that drug users or ttddicts nre responsible for 50 percent of all 
crilr~e. . . . Since there is ntnch crime in cities where drug use is not 
thought to  be a major ~~rohlem. to commit resources against abuse solely 
in the expectation of producing a drnrnatic reduction In crime may be 
to inrite disappointment. 

T ~ E  CIIALLESGE OF CRIME. aupra note 8, a t  'F13 Src  a k o  Arthur D. Little. Inc., 
Drug Abure and Law Enforcmc'nt 98. 99(1967) (Consultant's Report to the 
President's Commission on 1 . a ~  Enforcement and Administration of Justice) : 

[Elven if all lilrceny linrlncling robbery rtnd burglary) were com- 
1 n i l t ~ 1  by addicts. the t i ~ k e  wonld suflce to pny for only 40 percent of 
thcir r l m ~  bill. Either there is 11 great den1 more larceny occurring than 
thv F111 reports indicate, or r l  lnrge nurnher of the 1T.S. addicts are  not 
sul~portinp their habits 11s crimes against property. 

It is ohrious thnt all larceny is  not perpetrnted by addicts. . . . 
Thrre i.; cle:lrly u lnrffe nluount of money u.wd to buy narcotics 

which does not c~onle from reported stealing. This suggests that. since 
ndtiicts a rc  not respnnsibie for the majority of crimes against property. 
making dmgs arnilable a t  low cost would not strongly reduce such 
crimes. I t  n-ouid. however, reduce the profib of organized crime. 
(Emphasis i n  original ) 

" Srcp n l r m  : Sarcotic8, arrpro note 5, nt 61. 
" Id. 
l7 Id .  



Users claim that LSI) has conscioiis1~ess-esl1n1~c1i1~g efl'ects. IIow- 
ever, the hletlic:~l Societj  of the County of Kew York tlescrihes its 
effects in tlitferent terms.'" 

After the cubes, containing lo0400 mcg. [:I 111icrogr:m is 
one-niillionth of n gram] each, are ingested n startling serirs 
of events occurs with marked indiridual \-nrintion. ,111 
senses appear sharpened and brightened: vivid, pti~iornmir 
visu:~l Ix~llucinntions of fantastic brightness and depth i1I.l' 

esperieiiced as well as 11yper;lcusis [nbiiormal acuteness of 
hearing]. Senses blend and become diffused so tlint solintls 
:ire felt, colors tasted: and ked objects pulsate and lwcatlie. 
I)epei=sonalizatioi~ also occurs frequently so t l ~ t  the iii- 

dirldunl loses ego id en tit^: he feels lie is living \\-it11 his en- 
rironnieiit in a feeling of unity with other beings, : ini~~i:~ls ,  
inanimate objec-ts and the u n i r e ~ ~ e  in geneml. The body 
imnge is often distorted so that faces, incllidinp the user's, 
nssume bimrre proportions and tlie linibs m:1y nppe:w estr:i- 
ordinarily short or elongated. The 11st.r is enveloped by 11 

sense of isolation and often is doniinated by feelings of pnr:i- 
noia and fear. I f  large doses are ingested (over 700 mcg.) 
confusion and delirium frequently ensue. Diiring ISTI nse, 
repressed materinl Inny be unn~nsked wl~icli is difticult for 
tlie individiinl to handle. Dur:ition of the esperience is nsur~l- 
ly 4 to 1'2 liol~rs but it may last for dnys. 

Like other liallucinogens, LSD has no approred medical use i l l  the 
IJnifctl St:ltes rind may be used only by :luthorizccl researchers. I t  
has, however, be11 used esperimentally in research de:lling with t~.e:~t- 
ment of ;rlcol~olics and tlie mentillly ill. T-se of T S D  or  other ,li:~lliici- 
nogens d o ~ s  not result in physirnl clependence, but some persons may 
become psycliologically dependent on these (lrilgs. ( I t  sliould be re- 
membered that people can become psycliologic~ally depentlnit on :~ny-  
t h i n g - m ~ i d y ,  an aftenloon swim, or ses.) Crime nssoci:ltecl wit11 - 
use of o r  other hnllucinopns apperlrs to be n~inimnl. '~ IsT) call 
preci litate both acute and long-term ps~chotic  reactions in predis- 
pose d persons, and q~pa ren t ly  it can cnusc trnrlsient psychotic renc- 
tions in persons who are not predisposed to psycl~osis." Wlietlier it 
can cnuse prolonged psychotic reactions in such persons is not clear." 
Tliere ;ire also ;I number of reports of retuni to the LSI )  state long 
after iisc without s~ibscquent use of the drugzZ l*wrs \vho dcvclop 
psycliintric symptoms can probably be adequately treated in conven- 
tional p ~ c h i n t r i c  settings.23 Psychiatric sgmptorns  re esc.eption:il 

N.Y. Cty .  Med. Soc'y., The Dangeroua Drug Problem-I: A Policlt Statctrlo~t 
with Reconl~~lctrdations, 12 S.T. ~IEDICISE, SO.  0. 3. 5 (;\lay 5 ,  19(i(i). [ l l c r e i ~ ~ -  
nf ter  cited ns X.T. Cty. Med. Soc's. Rep.-I]. in TASK FORCE R E ~ K T ,  ~ t i p r a  
note 1, nt 5.  

nlum : D a t ~ g c r w s  Zlrtigs. supra note 1. nt 2 8  
N.T. Cty. Bred. Soc'g. The  Datrgerorts Drug Problet~l-11: .l Policy S t r r t ~ t c ~ t  

by tlrc Mrtlic~al Society of the C o m f y  of New York, 24 S . T .  ~ I E I I I C I S E ,  Xo. 1, 
3, 6 (Jan. 1068) [hereinafter cited 8s S.T. Cty.  Ned. Soc'y. Rep.-111. 

Id .  
a Id: 

Cole, Report 011 tile Trcatmot t  of Drug Addiction. in TASK F o n c ~  RIWOH'I,  
supra note 1 ,  UC 135, 142 (1067). 



rather than normal consequences of +use, but "there is no adeqaute 
estimate of the freqnency of psychos~s as a fimction of incidence of 
use." 24 Si~ i f i can t ly .  reactions tm LSD are unpredictable, and a per- 
son, el-en ~f an experienced user, can never be sure that he will not 
sutfer such a rencti~n. '~ \IThile the conditions under and the atmos- 
pliere in which tlic drug is t'nken may have some influence on $verse 
reactions, good conditions and :~tmospliere cannot insure thelr ab- 
s e n ~ e . ~  Unlike the case of users of other mind- and mood-altmin 
drugs, users of ldlucinogens reported in a recent study conducte 2 
under a S:ltional 1nstitut.e of hfental Henlth contract that they mere 
most likely to suffer ill effects nt the beginning of use rather than 
after long-term use.zi Consequently, experimentation may be espe- 
cially Imznrdous. \\Tliile LSD to date is probably the most potent of 
tlie controlled hallucinogens, it iil>pears that other hallucinogens can 
also produce LSD-type reactions. Jfescaline psychosis has been reri- 
fied," and congenital nlalfor~natiorl in fetuses of hamsters given that 
drug during pregnancy htlve also been reported.20 

I n  addit~on to psychotic reactions nnd reappearance of the LSD 
state, the Medical Society of the County of New York reports that 
: d n g  out of sociopathic churilcter disorders and of Jiomosesual im- 
pulses, suicidal or 11omicid:ll attenipts, uncontrolled aggression, and 
convulsions are risks of LSD.30 

I t  is unclear ~ h n t  the relationship of LSD use is to chromosome 
and to deformities in offspring. Some studies have found a 

signi cant number of chron~osome breaks in LSD users; others have 
11ot.3~ Some of tlie breaks found resemble those which it is believed 
may cause physic:il abnorn~alities in both the persons in which they 
are found and in dewendnnts. But scientists have generally been cau- 
tious in drawing conclusions from the investigations. Similarly, while 
at least one inrestigntor has attributed deformities in children born 
to mothers who had taken LSD during an early stage of p r v a n c y  
to the drug. the scientific comniunity has generally been cautlous in 
drnwing nriy conclusions :is to cause ,and effect. Among those who have 
been cautious in making jud n~ents is Dr. Stanley F. Yolles, Director 
of the National Institute of J f en td  I-iealth.s2 

" Blum: Dangerous Drtlgs, supra note 1, nt  27. Dr. Rlum has recently stated 
that "one report shows 3 percent of LSD uaers becoming psychotic (beyond 
the period of the t r ip  itself)." Bcuu m AL. DRUGS I: SOCIETY ASD DRUGS 286 
(1969). See alno B ~ n l c  R. AL. VTOPUTES 117n.7 (1961) (2 percent hospitalized 

for psychotic responses to LSD, 3.3 ~wrcent diagnosed as having psychotic 
responses but not all hospitalized). 
a Statement of Dr. Thomas Ungerleider, Department of Psychiatry, U.O.L.A. 

Uedical School. Los Angeles, California, Feb. 1088 
= rd - .. 
" ~ L U M ,  IIORATIO ALGER'B CITILIIREN : OBSERVATIONS OX STUDXXT DRUG USE 

(1908) [hereinafter citd a s  RLUM: STWEST DBUG USE]. Xarihuana was not 
caffsidered ns a hallucinogen in this study. 

Bluru: Dangerom Drugr. supra note 1, a t  25. 
" Geber, Congenitul Malfor?natione Induced by Meamline. Lysergic Acid Di- 

ethylan~ide, and Bron~olgaergic Acid in the Han~ater,  158 SSCIECE 265 (1907). 
.D S.T. Cty. Med. Soc'y. Rep.-11, supra note 20, a t  6. 
"See Testimony of Dr. Stnnley F. Polles. Director, NIMH, in Hearings Before 

the Srtbcon~nrittee on Public Health and W'elfnre of the Housc Contmitiee on 
Interstate and Foreign Con~n~mce  on H.R. 14096, 90th Cong., 2d Sess. 173 (1968) 
[h:reinafter cited as  House Hearings]. 

Testimony of Dr. Tolles, House Hearinge, id., a t  173-174 



Most hallucinogens should ZP c.lassified as tlr~ngerous drugs because 
of their ~uipredict:lble potential for  psychic. Ii:~rm. the poxdn'bility of 
p1iysic:ll l m m  to  self and to descend:ints, and because t11e-y h:?ve 110 

establishctl medicit1 w e  in tlit! Ihitetl  States. 1 1 1  i~ddition, 1)ecause tiley 
itre illicitly m:lnnfactnred or ciiltivated, thelac is more rt'il-wll for  n 
significant penalty for  simple posession its a deterrent to tr:~fficking?~ 

Peyote should be classified ;is :In al)us.able drug. Peyote is a c a d w  
that grows in the South\\-cstein part of the TJnited Stntes and in 
Vesicw. One of its princip:tl ingrctlients is nle.sc,zlhle. The d r u g  is 
and has for  many yeais been used veq- c.nrefully by the Sative 
. he r i cnn  Chnrcli (an A r n e r i ~ m  Indian C1111rcli) in  religious cere- 
monies. The Indiilns have not suffered ill effects from such use. I t s  
cliicf etrevt is to p1.oc11lce color l~i~l111ci11:itions or  p ic tu~es  i l l  the mind's 
eye of tlic user. Peyote shor~ld be cliw4fiecl :IS 1111 abusa1)le drug be- 
cause it often produces nause:l on or  shortly after ingestion and. nt 
least. in part ber:luse of this, is not used illicitly 011 an? extensix-e scale. 

Xnrihrtana nnd (7annnbix Prepn~*lrfiotts.-'I'lic term "n~ilrihuan:~" 
has more than one nicaning. I n  cornn~on 1):1rl:11icv in the 'ITnited Statw 
it refers to the plant Cannabis S:ltiv:t (the I11dil~11 hemp 1)lnnt.) and 
to a mixture of tlie dried flowering tops, stems, i ~ n d  lenres (and sonw- 
times also tlic seeds of the plant). I n  the United Stntes this misture 
is nsllally snloked, 1 ~ 1 t  on O C C ~ ~ S ~ O I ~  a tea nl:ly IN made of it or  i t  mny be 
orally ingested in cwnfections mid cakes. I n  common parl:ince in tlie 
I'nitecl States the term usually does not. refer t o  the mo~-e  powerfid 
separated resin of the plant (sometinies called hashish), tlie more 
p o ~ v e r f ~ ~ l  separated "red oil" of the pl:mt n-liicl~ contains the active 
principlc~s. or  t o  other deriwtives of or compor~nds m:1(1r from tile 
plant of tlie resin or  oil. IIo\\-ever, t l i ~  JI:lrillu:t~li~ Tax - k t  incl~ides 
in its definition of marihuan:l tlie plant. parts of the plant. and these 
compounds, derivatives. and extracts. The Vniform Salrot ic  Drug 
Act. up011 whidl -18 State 1:1\vs me l)i~secl contains vir t l~i~l ly the same 
definition ;ts does the JLnri1111ana Tax Act, but instead of calling the 
slibstance marihu:uii~, calls it "Ci~nnabis." 

It is proposed that the cl assi fication clistingu is11 between the plant 
imd p i~ r t s  of the 11li111t (which arc railed 5narih11an:1?' in this c1oc11- 
ment) on the onc hand, nrltl the sq)i~~.:itecl resin imd cleri\rntives ant1 
~ m p a ~ x t i o n s  of tlie wsin, on the other. The Inl tcl0 itre c:illed bLcaiu~abis 
~~t -epa~i t ions??  in this docnmcnt. "3Iai.iliunns" is treated as an  abus- 
able drugs, while 'Lcannal)is preparations'? are treated :IS dangerow 
drugs. T11e distinction is in 1:11ye 11i11.t based on clin'erences in potent-y. 
Svnthetic*nlly p~.odilcwl tctr:~l~ydroc;l~~nabi~iola (tlic active ingredients 
of rnaril~u:~tla) :IS ~ o n t r o l l ~ d  hnllucinogens should. because of their 
potmcv, be included n-ith other hallucinogens as di~ngerous rlnigs. 

Kliile tlie iwinit1)is p1:int. >ind ~ann:d)is prepnri~tions have h:ld medi- 
cal use on and off over t h  cvnturies i111d have Iwcn e s t e ~ ~ s i w l y  11wt1 
in folk nierlicine, they hnvt no medicvlly ttpp~.ovcd medical me in thr  
'I -nitetl S t  ntes tod:ty. Tarious cann:~l)is prep:t~xt ions were remored 
from the 'Iinitecl Stntes Plia~macopori:~ bec:u~sc they wSre I~ l i ewc l  
to be unprcrlictnhlc i1nd 1ln1'~li:1111~ c l i~~gs .  

It. is difficult t o  :~ssess: the potenti:~l for  harm of either mari1iuiln:l 
or  cannnl)is preparittions. Earlier fowign studies hax-e not generally 

See the note on unlawful possession. 



been thought to be up  to tho staldards required in modern sc ient .8~ 
studies,3i and it is not clear whether some studies involved marilluann 
or cannabis preparttiom. Complicating matters still further is tl?e 
fact that the cannabis plant varies greatly in potency, depending m 
part on the geographical area in which it is growl, on the time of 
tlw year when it is harrested. :~nd on the particular plant itself. and 
the fact that tlie potency of the parts of the plant used for their effects 
varies not, only with these tlliligs but with what parts of the plant 
are used and how old the is when used. Moreover, there 
is some indication that when marihllana is smoked it is more potent 
milligranl for milligram than when it is ingested (on the other hand, 
apparently the effects are easier to control when smoked than when 

and it is easier to obtain an overdose from eating than from 
smoking). and brc.anse of thr vt~rying strength of the plant, it is possi- 
ble that a particular batch of inarihunna may be stronger than the 
resin from n weak plant. Moreover, the potential for harm of mari- 
huana may m1.v greatly from person to person :uld with tlie dosage, 
and extent, and frequency of use. Patterns of use are relevant to 
assessing its effects, but these do not remxin constant. 

The classification should distinguish marihuana from cannabis 
resin and other cannabis preparations because, although it varies in 
potency, it is generally lnurll less potent than the resin and other 
cannabis preparations and is gcneral!p the least potent of the con- 
trolled hallucinogens. Thc Bfectlcal Society of the County of New Pork 
has sttited that Indian  gang:^ and h i l ~ h i ~ h  3G are qnite potent and 
"habitual and heavy nse of t4l1ese forms of cannabis has been associ- 
ated ~ i t h  criminality, violence and psychosis. The marihuana used in 
the United States, the kif used in North Africa, and the bhang drunk 
in India are perhaps q5 the strength of l~ashisll, and less dangerous." 37 

Similarly. Dr. William TI. McGlothlin of U.C.L.A. and formerly 
of the Rand Cor~oration has stated thnt "from n consensus of several 
reports, the marihuana t~vnilable in the United States is estimated to 
be one-fifth to one-eighth :IS potent as the charas resin in India, . . . 
and probably about one-third as potent as ganga." 

At the present time it is unclear how harmful marihuana is. The 
research to date is not considered definitive. and studies that are now 
being sponsored by the National Institute of Jiental Health nil1 hope- 

% G A T ~ O R X U  LECTSLATORE, JOINT I,EOISLITIVE C O U ~ I ~  MR RGVISIOS OF THE 
PESAL ConK ~ O P O S E X I  TEXTATWE D R A ~  AXD C!!UXENTMT, DRITOS-PART 1 : 
M~Rmuasa  115 (196s) (cited with permission) [hereinafter cited ns CAI. 
Stzdy]. 

Id .  a t  95. 
=Hashish is s powdered or sifted form of cannabis resin. or n preparation 

made from the resin. In Indin the resin is known as charas. Indian ganga is 
actnally "marihnana" (21s defined), but is made from the flowering tops of care- 
fully selected high potency plnntn. Taylor. The Pbaeant Assassin: The S t m  of 
.Unriktrnna, in THE N A R ~ A N A  PAPERS 3, 10 (Solomon ed. 1986) [hereinnfter 
cited as THE M A R ~ ~ A N A  PAPERS]. AS stated earlier, mnrihnana varies in po- 
tency. The vast hulk of the mnrihuans used in the United States (which is usu- 
ally either ~mnortcd from SIesico or grown clonicsticall~) iu considerablr less 
potent. Sce 1\IcGlothlin, Cannabis: -4 Rcfercnw [hereinafter cited afi McGlothlin]. 
in THE MARIHITAKA PAPERS. .wpm. nt 401.408. 

J1 N.Y. Cts. hfed. Soc'y. Rep.-TI, supra note 20. 
* McGlothlin, in THR ~ Z A R I R T T A N A  PAPERS, aupra note 36, at 402, 408. 



fully in a few years' time present :I clearer picture: however, even 
tliese studies will not give a definitive picture of the effects of long- 
term use. Virtually nnything that one can say : ~ b o t ~ t  the effects of m m -  
huana is subject to clinllenge from one source o r  another. Wii le  i t  is 

enernlly conceded t1i:lt cannabis preparations such as hnsliish are, 
feeause of their potency. more h r rn~fu l  than n~arihuana, there s 
much about them tllnt is dso tlisputetl. Crrndid$y. zoe do not know how 
harmfu.3 rnarihuuna &! 

Rf:irihu:tna :mcl c:~nnihis prepar;ttiorls. ~ l ~ i l e  termed narcot ices tin- 
der virtually all State laws, are not r=nti:tlly  narcotic^.^" If the!: 
]nust be cl:lssified, they shot~ld be clnssifetl its I~:~IIucinogens~ 1)ut they 
see111 more often to cause intosicating effects sonzewhat ~illlllilr to :d- 
coliol rather than linllucinatioi~s.~~ In  tliffere~it people or  in the s n w  
person at different times they n ~ ; \ .  act :IS 11:illurinopm. deprrss:ints, 
or  stimul:~nts. I t  is generiilly agreed that they n1:ly distort depth per- 
cept,ion while. unlilte nlcoliol, not miking t11e user aware t h t  it is 
distorted and not inc*;tp:~cit:tting hini.J1 ('o~~scquently, they 111i1y pre- 
sent - . .  n c1:mger in the perfornl:mce of cert:~ili skilled octiviries such ils 
driving. 

I t  is also generally agrt~etl that both ninri1iu:lnn and cannabis prep- 
arations can hcluce 11:lllucinatioils. imni i i~~ nlenlorr :lnd iudrrinellt, r .  . ' 
ant1 cause confusion, i~nsiety, and t1isorient:ition. an2 that though use 
does not lead to pliysic;~l dependence, psyt~l~olo,nic:~l ctepent1e1ic.e can 
result .'? 

The areas of u11cr1.t i~inty are the rcl:ttio~~sl~ip betn-een t lirsr clrttgs 
and psycliosis. v io l e~~r r  : I IK~  nntisoci~~l ~ I C ~ S ,  i ~ n d  use of otller ( I I w ~ s .  
Also the effects of long-term use of these tll.ups is unclear.* 

Foreign studies Iinve i~nplicated lwary use of potent cnnn:~bis prep- 
 rations in  T10we~-er, the v:~litlity of some of tlicw stiitl- 
ies Itas been criticizccl Iwcituse of their n~ethotlolog~-, and i t  has bee11 
questioned whether the psychoses are clue to use of c;lririnbis or to the 
effects of poverty i~lld illness in the using population.i4 111 i~dtlition, 
some atatelnents reht  ing psychosiy to use do not state whether they 
speak of marihuann use or of more potant c:~~~liabi;: - use. 

A revien- of psyc.lii:~tric. 1iter:ltur.e stiltes tlii~t cnnnnbis sniokilip 

*While utarihuana c w 1  hnve some narcotic effec.ts (id. nt 401). these irre 
c-learly overshadowed I)y its other effects. 

44 B 1 m  : Dangerous Drrrgs. rrrpra note 1. a t  23. 
"But cf. Weil. Zinberg R: Nelson. Clinical and ID8!~chologieflI Eflcctn of .llari- 

kvanfl i n  Nan, 1 6 2 S c r ~ s c ~  1234 and 11. 26 (19W). 
THE C H ~ S G E  OF ( 'RIhIE.  81 l ) J tW 1l0te 8, nt ??-I. 
Since tlie preparittion of this report n stndy 11nx heen publishrtl r e~~or t ing  

rongenitnl ~ ~ ~ n l f o r m a t i o ~ ~ s  in fetuses of hnri~atim rlntl rabbits giwn cv~~inabi-i 
resin clt~ririg pregnnnc.v. (:c4wr and Schr:lrlm. Eflcc.1 of .llarilrrcnntr Estrtrvt on 
IWal Hnnmlcru and ICnbbitx. 14 Tosrcor.oou ASI)  .\PPI.IEII P ~ A R ~ I A C Y ) I . O ~ Y  276 
(1909). The authors co11c4utlr both thitt the t y 1 ~  c~f ~~lnlformation ~ ~ r o c l ~ ~ w t l  ;ire 
clssentially the enme ns those 11rodured by I S I )  rlml ~nesenline. ant1 tllitt tlle 
cnpncity of cannabis resin to ~~roclnce rnnlforlrlntions i r ~  animals is. "hy co111- 
pnrison on a milligram per kilogram basis" with tltose drugs, "relntively low.'' 
Id. nt 2x1. It is not clear to a h n t  extent, if a t  all, these Endings may 11c npplical~le 
to hunlnn beings. 

"See  Cal. Study, suprci note 34, c. 4; JLcGlothlin, in THE JLIBIIIUASA 
supra note 36, a t  UM11. 

44 Cnl. Stndy. supra notr 34. nt 115. 



b'prol~itbly procluces n specific psychosis, but this must be quite r:lre, 
since the pre~alence of paycliosis in cannabis users is only doubtfully 
11igllc.r than the preralence in general populations." 45 l\icGlotlllin 
statcs,..'it is well establislietl thnt fran-rient psycliot~c reactloris ciin be 
preci~>~tnted by using tlic. drug, and. in susceptible individuals, this 
niay occur even y i th  moderate or  occasio~li~l use." '= I-Ie further states 
tli;tt while clironxc psyc.liosis Ii:w in Eastern corlntries been attributed 
to use of cannabis, most Western nuthors litlve questioned the reln- 
tionship of cannabis to clironic psychosis i!l users.'7 

I n  the 1-nited States the use of caxm:~b~s is wit11 few exceptions the 
use of ~narihuana rather tlmn cannabis preparations. and while most 
authorities beliere there is some bet\\-een marihuan:l : ~ n d  
psychosis. the estent and significance of this relationship are ~ u l c l e : ~ ,  
I n  1966 the Medical Society of the County of Sew Tork  stated t h t  
cann:ibis psychosis nssocii~tetl with the less potent forms of cannabis 
occurs mainly anlong those who use Inrge :enmounts for  a prolonged 
lime nntl thilt there were frm such users in the I'nited  state^.'^ I t  :llso 
stated that "As a l l i l l l ~ ~ i l l ~ p r ~ l  ~llarilluanil conld produce d l  the 1111- 

toward effects attributed to more potent Ii:~llucinogens. including ag- 
gressive behavior and psychosis." 4s 

Since that time the Society has reported that  L'caxrnabis is an un- 
redictable dn ig  and is potentially harmful even in its mildest form. 

even  occasions1 use mn produce (although rarely) acute panic, severe 
intosication or an acute toxic psychosis.', 

Researchers, clinicitms, and users hare referred to  psychotic reac- 
tions in American users.b1 There hare usually been acute reactions 
and often panic Aforeover, they have usually been precipitated 
by cscessive doses we11 in chscess of normal "street" doses.53 Ho\vcvrr, 
it is unclear what the re ln t ions l~i~  of these reactions is to use of 
niarihuana. I t  is unclear \vhether marihuana triggers these reactions 
in otherwise predispoycl persons,. whether i t  may cause such a Fat- 
tion in s person who 1s not predisposed, or  whether these reactloris 
hare nothing to do  with use of the dru .54 Marihuana may be only one 
factor of r i l a n ~  that contribute to s~ic  f 1 reactions. Moreorer. e \ w ~  if 
xnnriliunna has a significant role in them, these reactions seem to be 
- 

"3Inrphy. The C a m a b i ~  Nnbi t :  A Rericic of Recent P811chiatric Li tera t~tre ,  
1.7 I3vr.1, o s  NARCOTICS 15, ":! (Jan.-Jlarch, 1W.7) [hereinafter cited a s  
Jlurphy]. 

* IlcGlothlin. in THE MABIIIUANA PAP- awpra note 38, a t  410. 
" I d .  a t  411. 
" S.T. Cty. Ned. Soc'y. Rep.-I, mcpra note 18. 
* Id .  
N.T. Cty. Med. Soc'y. Rep.-11, alcprn note 20. 

61 7 C 111. Study, strprn note 34, c. 4; intcrriems be twen  writer nnd clinicinns nnd 
users. The relationship between use of marihnnnn nnd the "amotirntion syn- 
dronie" ("dropping out") is r~lsn nt~cleru. I t  is unclellr whether use cnn rnuse 
this conclition in a nornlnl Iwrscrn who dtherwiw would not have been subject 
to it, whether use may prwlpitnte it in a predisposed person, whether use is 
itself only a symptom of dropping out, or whether there is  no relation. In  nddi- 
tion, it is unclear how frequrnt dropping out is in relntion either to the number 
of mnrihuana users in the United States or to frequency of use. 

=Set? note 51, supra.  
' Cal. Study, supra note 34, c. 4. 
" gee id.  



quito ra~.e." While it is possible that some users suffering such reac- 
tiow do not seek nieclical help so that their frequency cannot be 
judged by the  lumbers that physicians and hospitals see,"0 such reac- 
tions seen1 to be f:w less co~n~non  than psychotic reactions to alcoliol 
:ind to nn~pl~etamines. Wl i l e  the number of psychotic reactions to 
alcohol m:ly at least in part be explained by the extent of the use of 
:~lcohol in our society as  conlpared to marihn:lna, this would not seen) 
to esplt~in the number of psychotic reactions to amphetamines. 

So  few adverse re:wtions to marihuana by Americm~ users are 
probnbly seen because American users usually take small doses of the 

psycl~otic reactions to mari l~uiua are in lnrge p:irt a function 
of c osage:e.J8 'l'hus, while it mav be true that marihuana In 7aqe  enough 
putrtitiex c:~n lead to the same reactions that LSD can, it is :llso bcwle 
the point. 

There is :ilso disrlgreement as to the relationship between use, of 
cannnbis p~.ep:irations and n~arihuana and crime, a g p s s i v e  behawor, 
and violence. One view is that there is a strong p o s ~ t ~ r e  relationsliip. 
However, many studies come to the cont~xry  view. Reviewing rcvent 
pycliiatric literature, Murphg states that although aggressive or nnti- 
soci:~l be1i:ivior can orcur, it "is agreed to be less common with cannabis 
than with alcohol" iincl that "most serious observers agree that cnn- 
nabis does not pel* se induce :lgtvzpssire o r  criminal activ~ticbs, and that 
reduction of work drive 1e:lcls t o  a negative correlation wit11 criniinnlity 
r a t l ~ w  than :L positive one.59 The President's Commission on TAW En- 
forcrment and Acln~inistration of Justice conc.lnded that "differences 
of opinion are absolute and the claims beyond reconcilintion." I t s  
discussion is worthy of quotni.ion: 

One view is that. n~tlriln~ana is :L major wuse of criinc a!~(l 
violence. Another is that rn:~rihumia has 110 associ:ition w ~ t l ~  
crime : ~ n d  only n ni:irgin:ll relation to violence. 

Proponents of the first riew rely in part on reports con- 
necting ni:~rilin:~n:~ users with crime. One such report 1,. 
the district nttorner of New Orleans was referred to in the 
hea r inp  on the 1937 act. I t  found that 135 of 5.50 men con- 
victed of niajor crimes in 1930 mere regular ni:~rilinnn:~ users. 
Approximately one-half the murders (an unstated nunlber) 
:ind n fifth of those tried for Iarcenj-. rolhery, and :iss~~ult 
( : lp in  :1n unst:ited number) were regular users. Ho\vever. 
the main reliance is on case files of enforcement agencies. 
Excerpts from the-se files haye been used to denionst~xte :I 
m:~rihuana-crime causal relation. The ~al icl i ty of such a dem- 
onstration involves three assuunptions \rliicli are questioned 

ca Id .  nt 104-106: interviews between writer and c1inici:ms. I11 n recently coli- 
ductecl double-blind controlled clinical es~)eriment denling with the short term 
effects of nlnrihuuna .smoking in mall .'no adverse mnrihunnn renctions" occurred 
in nng of the subjects. Weil. Zinhrg S: Selson. Clinicwl mul P u ~ / c ~ o ~ I , ~ J ~ c u ~  Effcctn 
of .llnrihftatln it1 Man, IF" Sc l~sc~I234 ,123 .5  (I%%?). 

"Stntelnent of Dr. E. Rloomquist to then7riter, at  New 13ronswir.k. Nwv .Tcr.wy. 
Juze, 1!W3. 

Cnl. Study, supra note 34, c. 4. 
Id .  - .- 

60 Murphy. elrpra note 45. at  16. 
"THE OIIALIXSGE OF CRI~IE,  stcpru note S. nt 221225 (1967). 



by opponents of the present law : (1) The defendant was a 
ni:~rihuan:l user. I-sually this can be determined only by the 
'defendant's own stc~tement or b~ his possession of the dru-g 
at the time of arrest. (2) TTc was under the infl~~ence of man-  
huana r h e n  he conln~ttetl  the criminal act. Again n state- 
ment, perhnps n self-serving one. is most often the source of 
the infor111;ttion. ('11emic:~I tests of blood, urine, mld the like 
will not detect m:~rihunna. (3) The influence of the innril~ua- 
11:~ caused the crinle in the sense that it would not hare  been 
committed otherwise. 

'I'hos:! w l ~ o  holtl the opposite r iev  cmmot prove their case, 
either. They can only point t o  the previ~iling lack of evidence. 
Many have done so. The JIedical Society of the County of 
h'ew York has stated flatly that there is no evidence that 
in:~rihunn:~ use is nssocintetl wit11 crimes of violence in this 
cwrintry. There :ire 1n:111y s i i~~ i ln r  st:ltelnents by other respon- 
sible authorities. l'lie 1962 report of the President's ,Id Hoc 
l'anel on I h g  :\b11se fouiitl the eviclence inadequate to sub- 
st:int.iate the reputntion oi' ~~it~rihuilnn for  inciting people to 
i~ntisocial i~cts. The f:~inous Mayor's Conlmittee on 3lnrihua- 
nn, appointed by 3i:tyor LnGuaiulia to study the marihuana 
situation in Sew York City, did not observe any aggression 
in subjects lo wl~oiii 11iai4lu:i11a was given. I n  addition there 
:Ire severill studies of persons ~ 1 1 0  were both confessed mari- 
hu:ina users nncl convicted crimhals, and these reach the con- 
clusions t l i : ~  n positi~*e relation between use i111d crime can- 
not be establ ishetl. 

One likely hgpothesis is (lint, given the accepted tendency 
of marihunnn to release inhibitions, the effect of the drnqn-ill 
depend on the indiviclual :~ncl the circumstanres, I t   night, 
biit certainly will not necessarily or  inevitably, lead to aggres- 
sive behavior or crime. The response nil1 depend more on 
the indivitlunl than the drug. This h~rpothesis is consistent 
with the evidence that m:irihuana does not alter the basic 
personality structure. 

The sipificnnce of the i.elationship between use of marihuana and 
use of heroin : l i d  hallucinoge~~ic drugs is also unclear. A majority of 
American heroin users who comc to the attention of public :luthorlties 
hare tried milrihumla before trying heroin: they are likely to  have 
also used tobacco and nlcoll~l.~'  0 1 1  the other hand, the grent majority 
of persons who have tried marilu~nna do not go on to use of heroin: 
the only figures coining to the  ention ti on of  the writer state that  5 to 10 
percent becane he~.oin nddictsPJ -1 recent study of American opiate 
addictsG5 fonnd that there were t ~ o  patterns of opiate nddictioll i11 

the T'nited States: the Norther11 and Western p t t e r n  c11:tmcterized 
- 

61 Ici. nt 225; S.Y. C ~ S  Ned. Soc'y. Rep.-I, srrprn note 18, at 4. 
a Blum : Danger0118 Drugs, supra note 1, a t  24. 
a 7 h.!].. TEE CIIALLEESGE OF CBIIIE, wripra note 8, at 2% (1967) : Rlum. STUIIENT 

DRUG IJsE Rtbprfl uote 2 7 ;  S.T. Cty bIw1. Soc'y. Rep.-], atcpra note 18, at -1. 
FL 6cn CALIFORNIA NARCOTICR RELIAIIILITATION ADTISOBY COUXCIL F O ~ R T ~  AN- 

m-u. REPORT 10 (1008). 
sBnll .  Chambers & Ball, supra note 9. 



by to lleroin and prior lnarilluana experiences, and the 
Southern pattern characterized by addiction to other opintes and with 
n nluch smaller per+centage of addicts haring a history of niarihaana 
use. This infornlation suggests that there is no necessary connection 
between opiate ~ n c l  mar~huana use. Possibly, part of the rela- 
tionship between nlarihuann and heroin is that (both being contm- 
band) they more in the same channels. They may also nlore in the 
same suhulture. Poss~bly, there ?re some persons who move on from 
marihuan:~ to 1le~oin.because mar111u:lna fails to give them what they 
seek or because ~t gives them so much of what they seek thni tlley 
v x n t  more. These speculations may also explain more recent impres- 
sions that use of LSD and other dangerous drugs is also often pre- 
ceded by use of murihuana. However, 21 recent study prepared under 
a contract awarded by the National Institute of hlental H e d t h  disco\-- 
erecl that in the col!ege population studied use of amplietamines of ten 
preceded use of m a r h ~ a n a . ~  

I t  is generally agreed that use of nlarihuana in the United States 
is increasing. No one knows how many persons hare tried the drug. I n  
1966 a publication of the Medical Society of the County of h'ew Pork 
referred to "hundl~eds of tllousands of persons who have had one or 
a few inarihuana  experience^.'!^^ Some estimates run as high as 
20,000,000 but the Director of the National Institute of Mental Health 
has estimated that "it is much more likely in the neigl~borl~ood of 4 to 
5 million persons [in the United States] have used it at least once." fis 

while such estimates are cumulative use or cumulatire incidence fig- 
ures, usually dealing with persons who have used the drug at least 
once and not dealing with frequency of use or how frequent Inst use 
was, they are significant. Moreorer, use has spread to the middle class, 
to young rofessionals, to college and unirersity and high school stu- S dents, an even to students of junior high school and grade school age. 
However, much use of marihuana in the Enited States appears to be 
experimental or occasional. hlthoug1:h experinlental use map not be 
without dangers, it appears to be less harmful than regular or habitual 
use. 

While rnarihuann should be treated as an abusable drug primarily 
because of its low potency relative to cannabis preparations and other 
hallucinogens (it is probably the least llarnmful and least potent of 
tho controlled hallucinogens), treatment of i t  as an abusable drug 
is also desirable in order both to mininlize the consequences of con- 
viction for substantial numbers of persons, lnany of whom especially 
have somet.hing to lose by the conquences of conviction, and to 
avoid labelling large numbers of eupermlenters as a criminal class. 

It is possible that an increase in use could follow reduction of 
marihuana penalties. I t  is submitted, however, that in view of the 
verified risks of use and the uncertainty as to other risks, greater 
penalties are not warr-anted. Harsher penalties would be out of pro- 
portion to the harmfulness of the conduct involced. Moreover, such 

=BLCV : STUDERT DRUG USE. 8llprU note 27. 
" N.T. Cty bled. Soc'y. Rep.-I. supra note 18, at 4. 
MTestimony of Dr. Stanley F. Yolles. Hortse Hearings, supra note 31, at 175. 

Dr. Yolles has since revised this estimate upward to between eight and twelre 
million. N.Y. Times, Sept. 18,1939, at 45, c ~ l .  4. 



penalties (as do esisting penalties) ~ o u l d  appear unjust in the eyes 
of the bulk of Americnn users w l ~ o  have used the drug viithout ill 
effects or without etfects they c.onsider detrinlental. Like existing 
pen:~lties. they would prob:lbly lead to disrespect for  the Ian- pre- 
scribing them, and i t  is possible that this disrrspect for  law could 
become more ge~ie~~ilizetl .  At a tiwe when there is so much disrespect 
for  law and when h r g e  numbers of young people are alienated from 
significant :~sl)ects of Amrrican life, it \vould be undesirable to con- 
tinue to pnnish si111ple possession heavily in order to deter use of 
mariliuana: heavy pe11:ilties may only compound alienation. Such a 
course would be particul:wlj undesirable when marihuana appears 
to be one of the less liarn~ful of the controlled drugs, and when there 
is n i ~ ~ c h  uncertainty and c1eb:itr 11s to how l ~ : ~ r n ~ f u l  it actually is. 
More severe punishment for possession should s t  the least await solid 
scientific infornlatioi~ t1i;lt mariliuima is as liarnlfi~l as some people 
balieve it is and more Iinr~nful thnn other people believe it is. Deter- 
rence, while of course in~portant,  cannot be the sole end of the crim- 
inal law. Punishn~ent must also be related to the seriousness of the 
offense. 

I n  c.onnection with tlie draft's nppro:icli of : u i i e l i o r~ t in~  the mari- 
hunna law, it should be noted thnt the Council on Mental Health and 
the Committee on Drug T)ependence of the American Medical Asso- 
ciation and the Committec~ on l'iwblems of Drug Dependence of the 
Kational Research Council of the Sationnl .hmlemy of Sciences haw. 
in a joint statement, :~droc;~tecl greater discrimination among different 
types of n~arihuann ofientlers, taking the position that penalties for 
riolntions of the mnriliunnt~ laws :ire often harsh and unrealistic, and 
hare suggested that *'equitable pen:llties, insofar as the enhance re- 
spect for  law, c.nn contribute to effective prevention.'rm Dr. D a m  
Farnsn-ortli of H:lrvnrd lTniversity, tlie principal dntftsman of this 
statement, has suggested to the writer that both first and second con- 
rictions of unlawful possession of rnariliuana should be punishable 
only by a fine.'("I'l~is view goes even further than the draft :  under 
the draft, infraction treatment for  unlawful possession of abusable 
drugs would be limited to  first offenses. (See the note on unlawful 
possession, 1:n f ra.) 

Further, in 1968 both C~ilifornitt and Alaska l2 reduced ~enal t ies  
for unlawful possession of i~iarihuana. '~ 

Whether mixri1in:lna sllo111tl be "legalized," niuch as alcohol, is sub- 
ject to great dispute. Iirg:~rdless of whetl~er legalization would, at  
an academic level, be desirable, it is not :it the present. time a politi- 

Jfarihirnna and Rocidlt. 204 J.-4,lI.A. 1151 (1M) .  
Stntcment of Dr. nnnn Fnrnsworth to the writer, nt S e w  Ilrunmick, N.J.. 

June, 1968. 
Cnl. Lnws 1988. c. 1465. 

" Alaska 1,nn.s 1W8, c. 225. 
The British Advisorp Conlmittee on Drug Dependence (the "FVooten" Corn- 

mitteel  recentlr recommended reduction in penalties for pxsession of cannabis - . ., 

so ns "to remove for practicnl purpose& the prospect of imprisonment for posses- 
sion of n small amount and to denmnstrate thnt taking the drug in moderation 
is a relatively minor offensc." REPORT n~ TIIE ADVISORY C O Y Y ~ E  ox DHUO 
~EPESDESW.: Cassanrs 18 (I%?!). The British Gorernment, however, rejected 
the Committee's recommendntions. N.T. Times, Jan. 24, 1989. at  2, col. 3. 



cally viable alternative,:' and will thus not he treated in this report 
at  length. V7hile legalization nugl~t be justified by the uncertainty 
of the risks of marihuana and by the costs of the mnrihunna laws,'5 
caution would dictate tlint the question of legnlizatioil be deferred 
until studies of the effects of mariliutmn now being conducted and 
planned under the auspices of the Xational Institute of Mental 
Health and other agencies roride more information as to the risks 
of the drug. W i l e  i t  can g e  argued that mnrihuwa has not been 

" I n  addition, legalization of mnrihunna (except for  the seeds and leaves of 
the cannabis plant, when not nccompanied by the flowering tops) would be in- 
consistent with the obligations of the United States under the Single Conven- 
tion on Narcotic Drugs. Article 4--l(e) of the Convention obligates the signa- 
tories: "Subject to the lrovisions of this Conrention, to  limit esclusively to 
medical and scientific purposes the production, manufacture. export, import, 
distribution of, trade in, use nnd possession of drugs." Cannabis is  n drug 
covered by the Convention. The Conrention defines a s  cannabis "the flowering 
or fruiting tops of the cannabis plant (excluding the seeds and leaves when 
not accompanied by the tops) from mhich the resin has not been er- 
tracted. . . ." Art. 1-l(b). The Convention also provides thnt "The parties 
shall ndopt such measures a s  rnny be necessary to prevent the n~isuse of, nnd 
illicit traffic in, the leaves of the cannabis plant." Art. 23-3. Of course, Federal 
legislation legalizing n~arihuann would for doniestic purposes supersede the 
treaty. Rut then the United States wonlcl be in default in its international 
obligations. 
" On the costs of the marihuana laws, aec PACXEB, THE =MITE OF THE CIUMI- 

SAL SAWTION W . 1 1  (1968) : 

Another implicntion of the current trend in marihumn use is thnt 
the cysts of our esisting policy nre mounting. On the one hnnd, if dif- 
ferentinl leniency obtnins between enforcement ncticities in the slums 
nud those in the suburbs, nn existing source of alienation in o m  culture 
will be enhanced. If, on the other hnnd, the trend townrd nullification 
is checked. i t  will be a t  the price of wholesale law enforcement intru- 
sion a t  levels of o m  society that nre not accustomed to it and will prob- 
ably not welcome it. Quite upart f r o n ~  the question of police practices, 
the continued use of criminnl sanctions against marihunna users is  
very likely to  hasten the erosion of respect for the law among the 
younger generation. We seem to be faced todny with n pnrticnlnrly 
severe crisis of confidence on the pnrt of yonth toward the society in 
which they lire. I t s  causcs range f a r  beyond the nmbit of this discus- 
sion, nnd its course mny well be irreversible. We mny in truth be living 
in a rerolntionary nge the equal of which has not been seen. a t  least 
in the Atlantic world, for  almost two hundred years. B u t  those of us 
who a re  not prepared to act on apocalyptic premises map well consider 
whether the erosion of belief in lnw-nbidingness is a phenonienon about 
which we can afford to be complacent, whether the laws regarding 
marihunna a re  not now a substantial contribntor to that  erosion, and 
whether we would not do well to prove again what cnn never stay 
proven for very long : that the law- is  made for the people. not the other 
may around. 

See alao Kadish. The Crisis of Oceroit~ri?lalizatfm~. 37.1 TEE AKSALS 137 
(1967) : SK~LNTCK. COERCIOS TO V T R ~ :  A SOCIOLWICAL L~IBCUSSION OF THE Ex- 
FORCEMENT OF ?~IOBALB (1007) (Consultant's Report to the President's Commission 
on Law Etnforcement and Administrntion of Justice), reprinted in a somewhat 
difPerent version in REBEABCH C o ~ m r m o ; n i s  OF THE AMERICAN B.a FOWSDA- 
TION, NO. 7 (1868). 

On the costs of the marihnann laws in Califorliin, xcc Cal. Study, nrrpra note 
34, passim: Kaplan, Foreword to Nnrihriana Laws: An Empirical Study of En- 
forcenlent and Admintstration in Loa dngelea County. 13 T1C.L.A. L. REV. 1501 
(1968) ; Project, Narihriana Laws: An Empirical Sitidy of Enforcement and 
Adminkrtration i n  Lo8 dngeles Cotcnly. 16 U.C.LA. L. REV. 1507 (1968). 



provecl sufficiently hnrinful to be restricted, it must be remembered 
thnt niarihunna is nlready a restricted commodity rather than a free 
one. In this situation u decision to '.legalize" distribution and use, 
though not so intended, could inore eddy be taken as social approval 
of use t l im would :L dccision not to restrlct a free c o n ~ i i o d i t y . ~ ~  Given 
tlint we know relatively little about the drug and that studies now 
being conducted or in the plnnningstage may find it more harmful th:tii 
some of us believe it to be, the mismterpretation that is a risk of 
"1egnliz:ition" should be nvoidedJi I t  should be remembered, how- 
ever, that mari1iu:uin brings subjectire feelings of l e ~ s u r e  to a con- 
siclernl,le nuniber of imericrns,  Consequently. if research should 
find that the drug is not particu1:irly harmful, legalization I\-oultl be 
in order. I11 :tddition. if the social costs of the marihuana laws con- 
tinue to increase, legalization may also be proper. 

,4ntpheta?nz'nea.-Anlpll111etan1ines do hare  medical use. They are 
used in medicine in treating narcolepsy and some minor depressions, 
and in efforts to control weight and fatigue. Self medication by per- 
sons seeking to combat fntigue, lethargy, and o ~ e r ~ e i g l i t  is a parently 
widesprettd: an1phet:~mines are also used by students stu $ ying for 
esnms, nigllt workers, and truck drivers.:9 Amphetamines nre s t~mu-  
lants, ttncl in very large extra-therapeutic and often intrarenous doses 
they produce :l euphorin rcsenibling tllat produced by cocaine.a0 This 
effect is longer lastino in the case of amphetamines thnn in thnt of 
cocaine, slid is dept.n$ent on dosage." Vfl~i le  people can become psy- 
cliologicnlly depe~ident oil 21111 lietamines, it is nnclear whether they 
produce physical dependence. glthough it was gencrnlly tliought thnL 
they do not produce physical c lepen~lence~~ it nov  appears tl!ere is 
some opinion t l ~ t  they do procluce a real but not very slgnlfic:uit 
physical d o p e n d c n c ~ . ~ ~  Ikprrssion is also an after effect of an :iinplict,it- 
mine liigli, and there is also n. possibility thnt in large enough doses 
t:tken over a substantial periocl of time they may contribute t o  central 
nervous system damage. The etfccts of miphetaniines depend grc:~tly 
on dos:ige. The Jledical Society of Sew York County has reported 
thnt "judgmental and intellectual impairment, apgrcssire behavior, in- 
coordination and 1i:lllucin:ttions all may occur during hnbitiiation." 

I t  is clear that large doses may produce paranoid psychotic r F c -  
tions, especially when administered intra~enously.~" ,~mphetaniincs 

" Howerer. it should be noted thnt one smdr has come to the conclusion thnt 
in the shortrun p~ople's tnoral judgments are only minimally nffected by their 
knowledge or belief a s  to the state of the law. See Walker & Argyle, Doe8 fire 
Lato Affect Y o r a l  Jt tdg~ttel l t8l .  4 BBIT. J .  C R ~ .  570 (196-1). 

"While even lesser ameliorations of the marihuana laws might be "misin- 
terpreted" by some, it is unlikely that such changes would be misinterpreted to 
the same extent us legnlizntion. Moreover, to the extent the mnrihuana laws 
nre nt present unjust or undesirnbie. some changes mag be in order even if they 
do result in misinter1)retation. 

"B111111: Da~tgci-0118 Drlrg8, attpra note 1, a t  29. 
" I d .  
mKrnn~er et nl.. Amphctantine Abuse: Patten18 and E r e c t s  of High Done8 

Tnlicn I n t m r c n n ~ c n l ~ .  201 J.A.II.A. 305 (1967) [hereinafter cited ns Krn~ner]. 
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have been implicated in motor vehicle accidents and aggressive be- 
havior. However, on the basis of analysis of primary sources a con- 
sultant to the President's Commission on Law Enforcement and Ad-. 
ministration of Justice found in 1966 that "research done to date 
directly contradicts the claims l i n g  amphetamine use to crimes of 
violence, sexual crimes, or to accidents.:' s6 Despite this, anectodal re- 
ports of involvement of amphetamines in aggressive behavior growing 
out of paranoid episodes persist:' and i t  is certainly a gossibility that 
amphetamines may contribute to such behavior. Such ellavior would 
be consistent with the paranoid reactions the drugs sometimes pro- 

The ossibility of a gressive behavior, and other adverse ef- E f fects, like t e risk of psyc osis, increases when amphetamines are 
taken intrt~venously rather than orally, and a greater high results 
from intravenous use than from oral use.6s In  the last few years in- 
travenous amphetamine use has apparently increased. The source of 
the injectable drug was at first diversion from legitimate channels of 
amphetamines r e p ~ d  for n~edical intrarenous use, but more recently 
injectable amp 1 etamines have been manufactured in illicit labon!- 
torie~.~O Methamphetanline (methedrine) is most often used for this 
purpose, because i t  is probably more readily available than pther am- 
phetamine~?~ Milligram for milllgmnl it is also probably a little more 
potent than other amphetamines, but other a m p h e t a ~ ~ e s  can pro- 
duce the same eff e ~ t s . ~ ~  

It is suggested that injectable amphetamines (including amphet- 
amine powder) be classified as dangerous drugs and oral amphet- 
anlines as abusable drugs.03 The distinction is made for several 
reasons. There is a greater risk of psychosis, :~ggressire behavior, and 
other adverse effects from intravenous use than from oral use. m e n  
amphetamines are taken intraveno~~sly there is a greater "high" than 
when they are taken orally, and hence greater desire to continue use. 
Moreo~er, injectable am hotamines have only limited medical use 
and that use is usually gmited to in-patient administration and to 
administration by physicians directJy to patients, while oral amphet- 
amines (for example, pills, capsules, tablets) have relatively 
ridespread medical use, are commonly prescri!)ed, a d  are not uncom- 
monly given to friends so that they can nledicate themselves. Intra- 
venous users sonietimes %oak7' amphetamine tablets and then inject 
the solution, causing effects similar to those prodwed by the injection 
of amphetamines produced for intravenous use, and it would be 
possible to take the position thnt because of this, all amphetamines 
should be treated alike. I t  is believed, however, that the distinction is 

81 Blnm : Dangerow Drrrgs, supra note 1. at 30. 
'"Personnl communication to the miter from Dr. John C. Krauier. Chief of 

Medical Research, California Rehabilitation Center, Corona. 
=Personal communication to the writer from Dr. Jenn Paul Smith of the Bn- 

rean of Narcotics and Dangerous Drugs. 
BD Kramer, stipra note 80. 

rd .  
m&r~onal communication to the writer from Dr. Kr.mer ( s ee  note 87, eupra.). 
= Td. 

- official of the B o m u  of Narcotics and Dangerous Drugs hns suggested to 
the writer that the distinction should be drawn in t e r m  of the strength of the 
drug rather than in t~rnls  of whether or not i t  is in injectable or oral form. 
Such a distinction may well be worth pursuing. 



warranted b the undesirability of stringently punishing transnctions 
in drugs, li l -e oral amphetamines, ahich hare widespread medical 
use, are conl~nonly prescribed, and are commonly used for  self medica- 
tion and given to friends for self medication. 

There are other drugs somew11:lt similar to a~npheta~nines subject 
to the Drug *lbuse Control A~nendments becnuse of their stimulant 
effect. They should be classified 11s amp11et:mines are classified; inject- 
able forms of these drugs should be classified 11s dangerous drugs and 
o r d  forms as :tbnsable drugs. 

Barbiturates.-Harbitnrntes are most commonly prescribed to induce 
sleep, but they may also be prescribed to achieve daytime sedation 
or reliere ansiety. 

Excessive use of bnrbitunltes nray lead to pl~ysical dependence, and, 
of course. there can also hc psychologic:~l dependence: hence, 
barbiturntes can be addicting. TI-it11draw:tl of the addict is more 
hnmrdous than withdrnn-al from opiates. Delirium, hallucinntions, 
conrulsions, coma, and deal11 sometunes occur during w i t h d ~ ~ w a l . ~  
ITowever, there is it greater m:trpin of safety Istween the dosage that 
will cause physic111 dependence and dosages in the therapeutic range 
tlinn in the casc of many opi~ttcs .~Wnlike the situation with respect 
to some opiates, dosages in tho therapeutic l n n p  are not likely to 
produce physical clependen~e.~" Physical dependence is a function of 
size of dose over a period of time.e7 Little is known &out treat- 
ment of persons dependent on barbitnmtes. However, it has been 
indicaked that, the prognosis for treatment is poor, and tlint thr  
problems presented are very sin~ililr to those encountered in the treat- 
ment of opiate nddictsPS 

While we do not know the extent of the problem. there are appar- 
ently more persons dependent on barbitunttes than on opiates, and 
there are an unknown hut appnrently large number of nondependent 
persons who at  times use them irithout or  111 escess of medicnl authon- 
zation. These persons usually obtain brrbitumtes upon prescriptions g9 

but may also obtain them from illicit sources. Most bnrbiturates in 
illicit channels have been diverted from legitinlate sources. There does 
not seem to have been any :~ppreciable increase in illicit use of bar- 
biturates in  the period since the Drug A ~ u *  Control A ~ n e n h e n t s  
went into effect, nnd involven~ent of organized crime in the illicit 
traffic ap ears to be marginal : ~ t  most. 

Depen i ence is not the sole risk attributable to barbiturates. People 
ran become acutely intoxicated from using them.loO This  depends on 

S.Y. m. ;\red. &c'y Rep.-I, eupm note 18, a t  4. 
Statement to the writer hy Dr. Wnrren P. Jurgensen. Deputy Chief. SIMH 

Cl$hl  Re-warch Center, Fort Worth, Texns. 
Id .  

" Id.  
m Sec Jaffe. xrcpra note 3, n t  3 0 T i ' O G :  Fm.wr & Crider, Treatnrott 01 Drug 

Adrlictio~k 14 A?.[. J .  OF Mm. 5-71, 570 (1953) : Islx4l L Flxser, .4dclictio1c to 
.l)rrrlocaice and Hnrbitlrruice. 2 P ~ n r t ~ a c o c  RGV. 3.55. ,390 (1950). 

Cf. Cole. Rrport o~r the Trcal~~rr tr t  of D r 1 4  Addiction. in TASK F o ~ ~ ~  REPORT. 
8lcpra note 1. a t  I S .  1-42 (1%;). (Although adecluntc data arc lacliin~. nbuwrs of 
barbitnmtes :tnd ntnphetnmines probnbly include more medical (doctor-depend- 
cnt) nbuwrr; and f e w r  street users than is true for opiate abusers.) 
" See Jaffe. supra note 3, at 296. 



the individual and the dosage. The intoxication resembles alcohol in- 
toxication,'O1 and it has been a i d  that barbiturates are nonliquid 
alcohol. Intoxication is a g y t e d  w11en the use of barbitur?tes $ 
combined with the use of a col101.~~ Although persons acutely ptoul- 
cated on barbiturates are sometimes nggresslve, and acute barbltumte 
intoxication resembles acute l~l~ohol  intoxictition, a study undertaken 
by a consultant to tlic President's Cotnmission on 1,nw Enforcenient 
and Administration of Justice could not find any verified cases of 
"crimes against person or property occurring because of barbiturate 
ingestion." lo3 Howevcr, it is likely thttt, espec~nl~y when usc of alcohol 
is also involved, there is a relation between barbiturate use and dan- 
gerous drivii~g. '~ In  addition, accidental overdose may lead to death 
because earlier doses may ccause a. st:~te of confusion or dro~siness 
during which additional q~~tintitics are unwittingly taken.lo5 B:w 
bitumte overdose is one of the chief means of suicide in the United 
States.los 

Barbiturates should be classified as abus~lblc drugs. While barbitu- 
rate intoxication may, like alcohol intoxication, be more impairing 
than opiate intosicntion, 1uid d i l e  \~ithclr:i\i.al is more l~azardous 
than wthdmwal from opiutcs, them is a  enter margin of safety be- 
tween the dosage likely to produce physlcal dependence and doses in 
the them eutic range than in the case of n1:iny opiates. Further, bar- 
biturates f lave widespread medical use, are commonly rescribed for 
outpatient use, and tire not unconunonly given to frien so that they 
can medicate themselves. 

I 
In addition to barbiturates, there are other drugs controlled under 

the Dru Abuse Control Amendments because of their depressant f effect. T ese consist chiefly of other hypnotics, sedatives, and some 
tmquilizers. Some have effects quite similar to barbiturates, while 
others have 11 lesser potential for causing intoxication or causing or  
sustaining dependence. They too should be clnssified as abusable drugs 
because they present problems somewhat similar to those presented 
by barbiturates. I f  the classification is inappropriate for any of them; 
the Attorney General may reclassify them consistent with section 
1821. 

SOTE 

!I%iFFICEINO IN DASGEROUB LYD .\ISUSABLE DRUGS 

Section 1822 is the primary substalitire section of the draft. I t  deals 
~ i t h  tmfficking in most drugs that are currently controlled 
under the narcotics and mariliuann ltlws and under the Drug Sbuse 
&ntrol Amendments. Sect ion 1833 ( t  rtiflicki~ig in restricted drugs) is 
intended for exempt narcotics and other drugs that by reason of 11 dem- 
onstrated low tentinl for harm do not require stringent criminal 
treatment for e I? ective repliltion. 

lm Id. 
Blum : Dangaoua Drug*. supra note 1, at 35. 

lna Id. 
lDL Id. 
= I d .  
'Od Id. 



Trafficking includes actual distribution, conduct preparafoy  to ?is- 
t ihution. :,lid conducf that creates a substnntitll rlsk of dlstrlbutlon. 
Such condnct is prolubitecl in the single otfense of t rxff icki~l~ rather 
tllnll in sepnr;ite offenses denling with actual clistribution, p o s s e ~ i o ~ l  
~ i t h  illtent to clistribute, prod~~ct ion ,  and im )ortation. The  draft takes \ this approach 11o( 11 to f ac l l i t ;~ t~  c-linrging of t ie clefendn~it and to make 
it clear that tllc. essence of (he c.onduct prohi1)itecl is clistribution o r  the 
creation of n s~~l)s t i~nt ia l  risk of distribution. 

1. Di-rtl-lbrction and Fxe.-\Vliile iiarcot ics :ind dangerous drug l a m  
are ul timat elj- directed at cliscouraginp use. :it both the Federal and 
State lerels. they hare nctu;ilIy been predoniinnntly directed against 
distribution. 'rr;lnsfer and disposition in their various forms hare 
been the cent~xl  olfen.ws crc:ltetl 1)y ihnerici~n niircotics and tlan&erous 
drug laws. T l ~ r r e  itre prob:il)ly several reasons behind this emphasis 
on clistribution. First, the distributor may be considered not only 
more s~riously to affront the legislature's decision to discourage u s ,  
but also to posp :I 111ore scrims threat to its efforts than the person 
who uses drugs but does not distribute them. The distributor by defini- 
tion nmkes drugs available to others. m i l e  users often do d ~ s t r ~ b u t e  
drugs, distri1)ntion is not :In incvitn1)le roncon~ittlnt of use. Second, in- 
sofar tis existing 1 : ~ ~ s  punish tlisti~ibutioil, it is possible that they may 
recognize that, while drug t~xnsnctions :Ire consensual transnctions 
:md that detection :md prosecution are consequentlg difficult. actual 
disposition m:iy IN considered il  logical point in the pattern of distri- 
butlon where detection is f~nsible. I n  the case of sale or  commercial 
distribution :it lc:lst, "It  is at this point thilt contact must be made 
with persons wlloso niotives :ire relatlrely nnknown, and s ~ t  which, not 
infrequently, oile niwt act rel:~tively publi~ly".~ Third, altl~ough users 
of controlled tlrugs often c1istril)utc them to others and sonretimes sell 
tlwin. there :Ire nlany people who feel pity or  synipathj- for  the user 
(not al~vays. of course, unmixed with less noble feelings to be sure), 
or otherwise view the user as n person for whoni serere punishment or  
even any punishment is not appropriate. These feelings :we induced by 
the view that lie is iilienated, misguided, foolisli, disturbed, o r  presents 
:I medical, psychiatric o r  saci:il problem. nThen users do distribute 
drugs or  co~r~mit  other crimes, these benevolent feelings are sometimes 
strained. Fourth, the distributor is blamed more than the user because 
i t  may be believed that he is :I business man (and he may well be one), 
and we tend t o  blame people who commercialize rice more than \re do 
people who 1v0 regard as victims of rice or people who indulge in a 
vice. 

I n  addition, it, is often urged that while enforcement against traf- 
fickers is diacult,  there is more to be gained from such enforcement 
than from enforcement against users. The argument is that by reach- 
ing trafickers-particularly significant traffickers-we is more likely 
to be decreased (at least temporarily) than by reaching users. This 
presupposes. however, that  enforcen~ent a ainst traffickers is effectire 
enough that nt letst some users must rec ? uce use, or  that traffickers 
must dilute the quality of the clrug with the result that users do  not in- 

Sote, HaIIrcci~rogms, 68 Co~uu. I,. Rm. 5% 653 (1988). 



crease the number of dosw they take, or thnt traffickers who wodd 
otherwise distribute drugs for which there is a demand are deterred 
from doing so. I f  enforcement against traffickers is not so effective, 
a greater reduction in use might be accomplished by isolating a single 
user from drugs than by incarcerating a trafficker. 

In a report submitted to the President's Commission on Law En- 
forcement and Administration of Justice, it is suggested that even if 
uso ma be as effectively disrupted by reducing the supply of a drug r (the se ling side of the transaction) as the demand the purcliasing I side of the transaction), in the case of some drugs at east, more may 
be gained by efforts aimed a t  reducing the demand than the s ~ p p l y . ~  
The argument generally seems to be based on the characteristics of 
heroin users. It runs approximately as follows : Heroin is a commodity 
the demand for which IS relatively inelastic as to price-as price goes 
up, demand does not a preciably fall off, but addicts pay the increased 
price; since addicts o i! en commit fundraising offenses, an increase in 
price will result in increa!ed addict-crime and cost the community 
more both monetarily and In terms of community securicy ; therefore, 
activities directed to reducing the supply of the drug will, to the ex- 
tent they succeed,, raise the price and increase addict-crime; on the 
other hand, activities directed to reducing the demand (by impr~son- 
ing, jailing, or tre&ing the addict, for example) will reduce use \?itll- 
out leading to an increase in price. Whether to act on this n~inlys~s by 
incapacitating the addict mould depend on a balancing of the financial 
and securit costs of addict crime against co~isiderntions of persopal 
liberty, nnB other humanitarian considerations which might ~ r e i ~ h  
ngninst incapacitating the addict for a substantial period of time. 

The drnft regards distribution as the central point of the control 
scheme. Distribution represents a greater affront and n greater threat 
to the system of regulation than does use, more directly ~nvolves other 
persons (even if only in a consensual transnction) and (es ecinlly ! when the distributor is profiting from the user) evokes less enevo- 
lent feelings than does use. I n  addition, to  the extent t h d  they, in fact. 
reduce sup ly. controls on distribution may have a greater potential 
for controlYing use (even if they do create collateral problems) than 
controls on use itself. 

2. A C W  Tvanajers and Other Distl.ibutions.-Section 1829 (a) ( i)  
(A) deals with the actual trtulsfer or other disposition of dangerous 
and abusnble drugs. Distributions vary in the threat they pose to the 
system of regulat~on and the g r a ~ i t y  of harm they threaten, nnd the 
drnft, for purposes of defining the offense, distin,ouishes betwen such 
distributions as commercial rersus noncommerci~il distributions, dis- 

I tributions for profit versus other distributions, and distributions to 
minors versus d~stributions to adults, by means of the reduction mecha- 
nism included in section 1822(3).3 However, all are included as traf- 

'Arthur D. Little. Inc.. Drug Abuse and Law Enforcement, Appendix D, D 1-19 
(1067) (Consultant's Report to the President's Commission on Law Enforce- 
r u p t  nnd Administration of Justice). 

The drnft also utilizes this reduction ~nechanism in sections lfCB(4) nnd 
1823 (2). 



ficlcing. rncler 1111 alternative forniulstion the making of these distinc- 
tions would be left to the jury.' 

3. Sales to Minors.-1-dike existing Federal l av  and tlie law of 
many States, the draft does not treat a distribution to a minor as a 
more tlggrnrntetl oflense than n si~le to an ndult. While distributions to 
niinors are often serious m:ttter.l;, it woulcl seem anamolous to treat 
noncommercinl distribution to minors more seriously than comm~rcial 
distribution to adults or to treat small-scale comniercial distribution to 
minors more seriously than large-scale commercial distribution (most 
distribution to minors is sn~all-scale). 

Certainly, from the preventive point of view, large-wale commercial 
distribution must be considered the most serious, because it suggests 
distribution thrit is widesprentl (or through redistributions will become 
widespread) auld usually regulnr iilso. 

I11 addition. insofar as statutes creating nn nggwratecl ofTense for 
clistributions to minors rest on tlie assumption that ~ninoxs :we l i k e l ~  to 
be innocent or novices in the w:iys of drug using and are seduced into it, 
they probably proceed from :I debatable prenlise. Xany minors are 
wiser in the ways of drug use than aclults, and it is unclear ~ O K  often 
dispositions to minors nnywliere iipproacli seduction. Altliough the 
findings may be interpreted in several ways, il recent study of college 
student drug users in the Stln Francisco Bay area sponsored by the 
National Institute of Nentnl IIenltli found tlint more students in the 
earlier years of college had drug experiences than did stuclents in the 
I:lter gears or grilduiite students.$ 

Certainly, :I dispositi?n to ;I very young minor suggests n greater 
likeliliood of vulnernbility :ultl/or seduction tlitln does n clisposition to 
an older minor. However, it is submitted that this circumstance is 
better considered as a sentencing ronsicleration in tlie individual case 
nltlier than the basis for an aggrtivnted offense. because it is still ques- 
tionable \T-lletlier such distributions are more serious per se than com- 
mercial distribution. I t  is so trentecl in subsection (3) (b) of section 
1832 (discussed in the note on giwling). 

Tn addition. while statutes that make selling to n minor an aggra- 
vated offense do perhaps contribute to conlnlun~ty and legislature secu- 
rity, it seems that in the Feclernl system at least they are rarely used. 
According to the Ikputy  Chief of the Sarcotics section of the 1-nited 
States Attorney's Office in tlir Southern District of Sew York, this is 
because most Federal cases nre made through "buys" by undercover 

' Similar alternntive formulntiong apply to sections 1822(4) and 1823(2). 
Neither the tnnin nor the alternntive formulation is without problems. Under 

the alternative ionnulation the defendnnt would have to admit the les-ser offense 
in order to avoid conviction of the greater. It could be argued tha t  this is riolatire 
of the pririlege ngainst self incri~ninntion. The main formulation avoids this 
diftlrolty. I t  could be nrmed. howewr, that, though drnwn n s  a sentencing prori- 
nion, i t  nctrlnlly deals with the cletcrn~ination of guilt end consequently that  
unless there is  n 11rovision for  n jury trinl, it deprives the defendant of his right 
to ;I trinl 1))- jury. One m n r ~ o t  Iw cwtuin how the courts would reslmncl to either 
one of these arguments. 

Insofar ns both formulations plnce the bnrden of persuasion on the defendant, 
it is beliered they a re  constitr~tionnl. See the comment on section 1W (proof nnd 
presumptions). 

'RLPM. HORATIO -%L43EEY8 CHILDRES: ~BSEFWAT~O?JS OX S T ~ E X T  DRUG USE 
(I-). 



agents, and it is very difficult to find an undercover agent who is under 
18. Moreover, since the main Federal enforcement concern is and 
should be conlmercial distribution and especially large-scale commer- 
cial distribution, it would seem, particularly in vie\\- of the diEculties 
involved, ;L waste of valuable manpower to make cases against persons 
who distribute to minors unless there is some reason other than age for 
doing so. 

4. Purchming Agent Doctrine.-The regulatory provisions should 
contain a definition of "trtulsfers or otherwise disposes of" ~ ~ h i c h  
abolishes the purchasing agent doctrine of existing Federill lam.* 

Courts have interpreted the narcotics laws so that a defendant can- 
not h convicted of selling narcotics to the purchaser if he acted as 
the agent of $he p t ~ r c h s e r . ~  There is a division of authoriQ as to 
whether he can be convicted of facilitating the sale of narcotics to his 
purchaser-principal, though by the prevailing view he can.' And al- 
though the cases are not unsnimons? under the weight of authority a 
defendant may be convicted of other offenses, such as those involving 
unlawful acquisition, even though he acts for the p~rchase r .~  The 
theorv of the nurchasin~ agent doctrine is that the transfer bv went " c 
to prhcipal i6 not, because of the agency relationship, a salcmiihin 
the meaning of the narcotics lan-s and that by offering evidence of the 
relationship, the defendant seeks to negative an essential element of 
the offensc.1° The pnrchascr is usually an undercover agent and the 
claim that the defendant acted as an agent of the purchaser is often 
accompanied by mi argument that the defendant was entrapped by 
the pircl~aser. Actually, the purchasing agent doctrine may in part 
be a judicial effort to ameliorate the harsh penalties of the narcotics 
laws and in part an effort to extend the defense of entrapment. 

The draft abolishes the purchasing agent doctrine and treats the 
agent as a distributor. The purchasing agent does further or facilitate 
the distribution of the drug, and it is believed that he should be sub- 

*See, the definition of "deliver" in 9. 32-16 (Controlled Dangerous Substances 
Act of lM9) ,  section 102 (h) .  

'I3.g.. Lewis v. Unitcd States.  337 F.2d 541 (D.C. Cir. 1964). cert. denied, 381 
O.S. 920 (19%) : Vasquez r. United States. 290 F.2d 897, 899 (9th Cir. 1961) 
(dictum) ; Adams v. United States,  2'20 F.2d 297 (5th Cir. 19ZB) ; United States 
v. S a m ~ e r .  210 F.2d 169 (3d Cir. 1954). 
' Conviction permissible : Cerda r. United Sfatca,  391 F.2d 219 (9th Cir. 1968) ; 

United States r. Simona, 374 F.2d 993, 995 (7th Cir. 1966), cert. dmied ,  386 
US. 1025 (1967) : Leiais v. United G t a t e ~ ,  337 F.2d 541 (D.C. Cir. l W ) ,  cert. 
dented. 381 U.S. MO (1965) ; lViZli8 v. United States, 285 F.2d 663, 665 (D.C. 
Cir. 1960) : Bruno v. United States,  250 F.2d 8. 10 (9th Cir. 1958). Conviction 
not permissible: United State8 v. Prince. 264 F.2d 850, 853 (3d Cir. 19.59). 

Henderson v. Unitcd States,  261 FSd 909, 912 (5th Cir. 1959) (doctrine does 
not apply to charges of acquisition and concealment). 

'Cerda. T. rn i t ed  Statea, 391 F.2d "19, 220 (9th Cir. IW) (doctrine does not 
apply to  chnrge of facilitating po~session) : Lmoia T. United Rtates, 337 F.2d 541. 
545 (D.C. Cir. 1964). cert. denied. 381 U.S. MO (19%) (doctrine does not a m l s  
to  charge of buying) : United States r. Rirei; 292 F.2d 59G, 599 n.4 (4th Cir. l%1) 
(dictum) (doctrine does not apply to charge of buying) : V a s q w z  r. United 
Statea. 290 F.2d 897. 899 (9th Cir. 1961) (dictum) (doctrine does not apply to  
charge of fncilitating transportation) ; Washington v. Pnited States,  275 F.2d 
687. 690 (5th Cir. 1960) (doctrine does not apply to chnrges of receiving or con- 
cealing, or of facllitntiug trnnsportation). 
" L m i a  v. United Sta.tes, 337 F.2d 541 (D.C. Cir. 1964) cerb. denied. 381 U.S. 



ject to punishment for  wl1:1t he does. When he does not substantially 
facilitate il distribution. this may be considered in sentencing. \Then 
he does not act comrnerci~~lly, h ~ s  offense is mitigated under section 
1822(3)(a). Insofar us the p~irchasing agent doctrine has been de- 
signed to ameliorate penalties, the more flesible penalty structure of 
the draft  n~:llies resort to  the doctrine for  this purpose unnecessary. 
1nsof:lr as the cloctrine represents 11 judicial effort to estend the defense 
of entrapment, such an estension, if warmnted, can be dealt with in 
the new Code's provisions on entr:lpment. 

5. Cdawf ul Z ' ~ ~ c ' a ~ ~ i ~ ~ t i o n . v . ~ e c t i o n  1829 ( t ~ )  (i) ( R  ) deals with 
prescriptions issued in violation of the regulatory act-"not in the 
course of professional prnctice." I t  does not purport to state when a 
prescription goes beyond the bouiitls of medical pr'tctice. 

Existing 14Teder:~l law does not esplicitly treat unlawfully prescrib- 
ing a controlled drug as unlawful distribution. Under the case law. 
a practitioner who unla\vf~illy prescribes u controlled drug-is treated 
as :ln accomplice of the 1)1iarn1tu*ist filling tllr prescription if the 
pharn~acist, in  filling the )rescript ion, \ ~ o u l d  be guilty of unlawfully 
distributing a controlled c 1 rug.ll If the pl l i~macist  acts innocently in 
filling the prescription, the pr;wtitioner who issues it is guilty of un- 
lawful distribution us a principal ~ h o  acts through an  innocent 
agent.'? Theoretically, the practitioner is not guilty of any offense if 
the prescription is not filled, and there is lanpiage in the cases to this 
effect.13 However, no cases have been found 111 which it is clear that 
the prescription was not fillecl. Apparently, when prescription cases 
are made :l,n&st practitioners they are often made by underc-ver 
agents or inforniers operat ing as undercover agents; " :lnd when the 
prescriptions are obtained, the agents have them filled.15 I n  one case 
prescriptions were filled at the instilnce of informers and undercover 
agents even after the practitioner hail been arrested, and this was held 
to complete the offe~ise.'~ 

Via the use of "prescribes," section 18.29 (a)  (i) (B) includes the un- 
lawful is,unnce of n prescription within the definition of trafficking. 
There are several reasons for this clmige. I n  the ordin:lnry case where 
the prescription is filled, this upproach will m:tke it unnecessary to 
resort to complicity and innocent agent doctrines, and thus will sim- 

l1.li1b Flcty .lIoy r. Utrited States,  251 U.S. 180, 194 (1020) : Mantling r. United 
Sttrtra. 31 F2c1 911 (6th Cir. 1:)2Y). 

l 2  Jlami,tg r. rn i t ed  States.  31 F.2d 911, 913 (8th Cir. 1919) ; United States v. 
H ( p c A .  34 F.Supp. "0. 374 ( W. D. 110. 1810). 

f'nited States v. Abdulluh, 149 F2tl 219, 221 (2d Cir.) (dictuni), cert. denied, 
3Xi 1.S. 724 (1943) ; I1rrited Stutes v. Li~rde i~ fc ld .  142 F.2d 829. 832n.l (2d Cir.) 
(dictum ), crrt .  denied. 323 I*.$. 561 (l!iU) ; S t r a d w  r. r-nited Statee, 52 F:Ld 
390 ( 10th Cir. 1934). 

" S e e  Gnitcd 8tatcpn v. dbdallah, 141) F.211 210 (9d Cir.), ccrrt. denied, 326 U.S. 
724 (1M6) : f'nitrd Ktcrtea v. Lindmfclt l .  142 F.2d 82% (2d Cir.). cert. denied, 
323 U.S. 761 ( 1 M ) .  

Thc Burenu of S a r ~ o t i e s  awl Dnngc*rous Drugs hns informed the writer that 
the Ihireau hns not in recent penrs nwde any cris~s agnlnst prnctitioncrs which 
have proceeded to pmsecution. The writer does not h o w  whether informers and 
undercorer ngents have recently been used by the Bureau in cases which have 
not proceeded to prosecution. 

" S e e  Ui~itct l  Strrtra r. dbdtrllah, 110 F.2d 210 (2d Cir.), cert. dc~ried .  326 U.S. 
524 (1815). 
" Soe id. at 222. 



plify the law. JIoreover, it mill make it easier to reach the practitioner 
in nny case in \~-llich the prescription was not filled. It. is possible that, 
giv.en :L Federal general :~ttempt provision, inerely issuing the pre- 
scription conlcl be considered an r~ttempt, but it seems undesirable 
to lm-e the liability of the practitioner depend on the case-by-case 
resolution that charwterizes the liiw of attempts. Practitioners gener- 
ally issue prescriptions to have them filled: and issuance in itself can 
be considered conclusive of the practitioner's pllrpose. I t  also creates 
a great likelihood that the prcscriptioli will be filled. 

Physicians may prescribe drugs for themselves. When a physic-im 
unla\t-fully prescribes a drug for his on-11 use he should be treated 
as a user or possessor rather than as a. trafficker. The draft m o m -  
plishes this by use of the reduction mechiulism contained in s u h -  
tions (3) (a)  and (4) of section 1822. 

6. dgwementu ulith the T/~an.~feree.-Sectio 1829(a) (i) (C) of the 
draft defiiies the crime of traficking to include the coilduct of the 
distributor in agreeing with another to distribute the substance to 
l h . *  The object of this provision is to make clear that the distribu- 
tor's agreement with the buyer or trililsferee to sell or trmsfer is pun- 
ishable even if delivery is not made. It has been held th:& the trans- 
feror cannot be nzched for conspir:icy to distribute if he : p e s  only 
with the transferee, because the transferee is immune from liability 
for the cot~spiracy.'~ While the transferee is properly immune, there 
is no reason why the transferor shonlcl not be punishable. I f  the Code 
revision idopts a 1111ilateral approach to conspiracy, the trmsferor 
could be held for conspiracy to tmfic eren though the transferee can- 
not be. However, at this t h e  no decision has been made by the Com- 
mission whether the Code will adopt a unilateral theory of conspiracy. 
Moreorer, it seems that the conduct of the tmnsferor, in agreeing with 
the transferee that he n-ill transfer the substance to him, both cre- 
ates a significant enough risk of distribution and reveals the trans- 
feror to be ii person so milling to distribute that it should be consid- 
ered part of the substantire'crirne tlnd punished on the same lerel as 
the completecl transaction, even if clelivery does not take place. When 
appropriate, the inchoate nature of the ogense may be considered for 
purposes of imposing sentence in indiridunl cases. Eren if a unilate~.al 
theory of conspiracy is adopted, it is completely uncertain at this time 
whether a conspir'wy to conunit n crime n-ill be punishable on the 
same lerel as the crime itself. Whetller i t  is or not. the agreement of 
the transferor with the transferee should be. I n  addition, by including 
such agreements in  the substantire crime, it would appear unnecessary 
to give the jury a conspirwg instruction, thus simplifying the 
charge.18 

This provision of the dmft does not. itffect the operation of normd 
conspiracy doctrine where the trrnsferor agrees with someone in d d i -  

*Section 182!3(a) ( 5 )  (C) of the Tentative Draft reads "agrees with another 
person to trnnsfer or otherwise dispose of a drug to such person:". This was 
deleted. and is covered by the general conspirncy section (section 1001) of the 
Study Draft. In S. 3246, aec section XM. 

"Nigm r. Unifed Statce, 115 F.2~1 624, 62.W.X-? (8th Cir. 1M1). But cf. Rich- 
ards r. United States.  193 F.2d 5-54 (10th Cir. 1051), cert. denied, 343 U.S. 930 
1 19.52 \ . . - 
" C ~ J L ~ C H .  REF. CBIM. CODE C. 60, Comment at 456 (Final Dmft 1967). 



tion to or other tllan the transferee. Such :in agreement can be prose- 
cuted as a conspiracy to traffic. 

I n  dealing with conspiracy, tile draft does not go as far  as the Nar- 
cotic Drugs Iinport ancl Ihpor t  Act, which includes conspiracies 
within the substantive offenses it creates, or the Harrison Act and 
Marihuuna Tax Act, as amenclecl, xhich specifically state that con- 
spiracies are punishable at the same level as substmitire offenses.'" 
It is submitted that as long :is oflenses involving significant personnel 
in organized crime are to be handled under Code provisions of gen- 
eral applicability (these offenses will involre consp~racies), other con- 
spiracies to deal in drugs shoulcl be liandled under the general con- 
splracy provisions of the new Code. They do not present problems that 
distinguish them from conspiracies to commit non-drug offenses suffi- 
ciently to warrant grading them cliflerentlv from such conspiracies. 

7. 0ffer.s to Transfer or OtJrertoise Dispose.-Under section 1529 
(a) (i) (D) of the draft, the substantive crime of trafficking includes 
offers to distribute as well as co~npletecl distribution.* I n  ~ncluding 
offers to distribute, the draft follows the proposed AIichigan Criminal 
Code.20 The proposed blichigan Code took this ~ p p r o a c l ~  because 5 t  
is preferable to include prepamtory and completed activity under the 
term 'sell' to reduce the possibility of teclmical objections to  the charge 
being rnnde at trial and to eliminate the need to instruct juries on the 
special doctrines of attempt.. , ." " 

By including offers to distribute as part of the substantive crime of 
trafficking. the draft attempts to make clear that transactions which 
are not completed because of failure to agree on price or other terms, 
because of the suspiciousness of the seller, because enforcement per- 
sonnel beliere it necessary or clesirable to make an  earl^ arrest, or for 
other reasons, -rill constitute trafficking. 

Although, in light of the fact Ihat the proposed draft on attempt 
mores attempt liability further back in time t h m  is  probably the case 
under existing law, offers to distribute would seem to constitute at- 
tempts, liability for such offers slmnlcl not depend on the vagaries of 
particular applications of the lnw of attempt. Offeis to transfer re- 
stricted drugs generally crente a ,mat enough risk of distribution or 
reveal the offeror to be a p15011 so willing to distribute, or both, that 
they should be punislmble as n matter of  la^. Jioreorer. the? should 
for the same reasons be punishable on the same lerel as the completed 
transaction. As in  the case of agreements between the transferor and 
transferee. when warranted by the facts of particuli~r cases. the in- 
choate ilature of the deferdant's conduct may be considered in sen- 
tencing. Of course, if attempts are generally graded at the same 1e1-el 
as the crime attempted, offers constituting attempts would be so graded 

ID Tho proposed 3Iichigan Code revision clcfines "sell" with respect to narcotics 
offenses to generally include agreeing to sell, so as to make m e  of conspiracy 
doctrine. 11nneccssnrT. 1 1 1 ~ ~ .  REV. t n n f .  CODE jI 6001 (1) ( f ) .  and Comment to 
c. GO. nt 4.56 (Final Draft 1967). 

* Section 1829 ( a )  (i) (D)  originally read "offers to transfer or otherwise 
dispow of n d r w  to another per-on:". This was deleted to be corer-1 br the 
Eenernl sertion on attempt fsection 1001 ) in the Study Draft. In S. 3246, see 
section 5M. 

">ITCH. REV. PRIM. CODE % 6001 ( 1 )  ( f )  (Final Draft 1967). 
a Id., Comment to c. 60, at  456. 



even if not included in the definition of the substantive crime; if at- 
tempts are not so raded, attempt liability ~vould not result in what 
is believed to be t g ie appropriate grading. I n  addition, tls the com- 
mentary to. the roposed revision of the hlichigan Criminal Code 
points out, inclu d' ing offers in the substmtive crime mther than prose- 
cuting them as attempts (or on the theory of possession with Intent 
to distribute) would facilitate prosecution and trial. 

Of course, by treating offers to distribute as part of the substantive 
crime, it is not intended to affect liability for attempted transfer or 
disposition in situations where such liability would exist under fhe 
genernl attempt provisions of the Code. I n  such situations liability 
would be based on the theory of attempt. 

8. Poxsexsiol~ with Intent to Distribtcte.-Section 1889(1~) ( i )  (C) in- 
cludes wit iiin t raffickinp possession with intent to transfer or other- 
wise dispose, and thus, like subsections (a)  ( i )  (H)-(D), reaches con- 
duct preparatory to distr ibi~tio~.~'  

Although the existing narcotics and mrihuana laws do not specifi- 
cally punlsh possession with intent to distribute, the Drug Abuse 
Control and the narcotics2' and dangerous drug 

of some States do. Such a provision should prove useful in 
cases where the quantities possessed are large enough to warrant an 
inference that they viere possessed with intent to distribute and in 
other situntions where there is evidence that the defendant possessed 
with intent to distr ib~te.?~ Normally, where quantities me concerned, 
the quantities necessary to support the inference will be quite 

During the course of work on tlus report, consideration was given 
to the question whether the possession of quantities in excess of 
nmounts established by the Attorney General should give rise to a 

resumption of intent to distribute. Such an approacli was rejected, 
fowever, because quantity distinctions are difficult to make and are of 
necessity arbitrary and because, since in each case the question whether 
the presulnption mils overcome would be litigable, the presumption 
approach mould not have :my advantage over prohibitin possession 
with intent to sell and leaving the issue of intent entire y to all the 
relevant circumstances of the case. 

F 
Possession with intent to transfer or other\vise dispose is graded 

the same as other trafficking. Where appropriate, the inchoate nature 
of the defendant's conduct may be considered for purposes of sen- 
tencin in the individual case. 

0. fiod,m!:tion. GrotcLh or1 Cn1tication.-Section I&20(n) (ii) in- 
cludes ns trafficking unlawful m a n u f a c t ~ r e . ~ ~  

'It is intmded, for the p m s e  of snl)fiection ( a )  ( i )  (C)  n4 \vdI RR that of 
section 1824, that possession will include constructive possession. 

Pub. L. ~~. 5 2(n) .  
E.g., CAL. HEALTH & SAFLTT CODE P 11SIO.5 (West 1964). 
GAL HEALTII & SAFETT CODE 8 n g l l  (West SUPP. I%%) ; 3fA66. GES. h W B  

, . . . . - *  

v3; c ~ ~ e  a ~ k .  4 & jiw). 
Rosenthnl, Propoaale fw Datylerma Drug Legklatwn, in PREUI~EKT'S Cow 

>frseron o s  TAW E S ~ R C E ~ E S T  ANII  . ~ ~ \ ~ ~ S T ~ T R ~ ~ T O S  OF .JUSTICE TASK FORCE 
REPORT : NARCOTICB Ah?) D n u ~   USE 80,1%107 (1967). 
" He0 id. 

"Mnnufncture" will be defined in the regulntary Inw. It should include such 
nctlvities ns growing and cultivating. In 5.3246, see section 102(0). 



A erson may manufacture a controlled drug either to distribute it 
to ot ? lers or for his personal use. The draft distinyishes bet\~een 
manufacture for distribution and for personal use by means of the 
reduction mec11:mism contained in subsections (8 )  of section 18.23 and 
( 3 )  (r f)  and (4) of section 1822.'"f the defendant prevails, his con- 
duct IS punishable on the stme level a s  unlawful possession of a dm-  
gerous or abusxble drug under section 1824. The offense of unlan-full 
possession is at least in part intended to reach illicit users of dangerous 
and abusable drugs, and is the lowest offense in the draft dealing wit11 
these substances. 

The draft makes the distinction by the use of the reduction mecha- 
nism (with the burden of persuasion on the defendant) rather than 
making unlawful inanufacture with intent to distribute an element 
of the crime-because mnnufactnring is a source of dru and it is T' imperatire to discourage such source activity. particular y when tbe 
likemood is that there will bo distribution. Proof of intent to dls- 
tribute is often difficult, even though it is the fact. Because manufac- 
turing is a source of drugs, there IS greater risk in requiring the gov- 
ernment to prove intent to distribute when such conduct is invqlved 
than when .possession only is involved ; and there is greater just~fica- 
tion for relieving the government of the bnrden of proof in such cases 
than in the case of possession. Moreover, as a general matter, manu- 
facturing is more likely to be for distribution than is possession; and 
this too supports relieving the government of this burden. 

It is also urged that the regulatory provision contain a definition of. 
"manufactures" to include L'repn~kaging, encapsulating or otherwise' 
changing the form of a drug." These activities should be included 
within the term "manufactures" because they involre a substantial 
risk that their object is distribution. Thus, heroin and methamphet- 
amine miry be placed in caps~iles or glasseine enrelopes, and LSD nlay 
be placed on blotting paper or sugar cubes or in capsules, in each 
case for distribution. It is recognized that a person mag rep k 
a controlled substance for personal use as well as for distri ution, suc 1 
as rolling marihuilna into cigarettes for personal use. I f  in this situa- 
tion the defendant proves by H preponderance of the evidence that he 
acted for personal use, the offense is punishable on the same level as 
unlawful possession; the quantity of the substance found in the dc- 
fendant's possession will have n bearing on the purpose of his conduct. 
This solution should furnish some rotection to the defendant who 
repackages for personal use, and at t ! le same time permit persons who 
repackage for distribution to be treated as felons. 
10. Importation, Landhg, trnd Receiving.-Section 1829(a) (iii) 

includes within the definition of trafficking, unlawfully importing or 
landing a controlled drug, :uld receiving such a drug a t  the place 
where ~t has been 1:ulded in the United States or from a person who 
brouglit it from the p1:ice wllerr it was landed in the Vnited States. 
-1s in the case of manufacturing, a pelson may engilge in such conduct 
either to distribute the substance mi-olrecl or to use it himself. And 
as in the case of ~n:~nafacturinp, the draft treats the purpose of the irn- 

"Under nn alternntive formulation the making of this distinction would be 
left to the jury. 

38-881 0-70-pt. 2---26 



porttition, landing, or  receiving as a wny to reduce the degree of the 
offense rather than making the fact that the defendant engilgetl in the 
prescribed conduct with intent to distribute the drug  an  element of . 
the offense. The draft rtdopts this approach for  the same reasons hs 
it does in the case of manufacturing. Importin , landing, and receir- f! ing an unlan-fully imported drug at  the place w lere it has been 1;tncled 
or  from a person who brought it frqm the place \There it was lnt~decl 
:tre, like manufacturin source activ~ties, and also in the case of some 
drugs a t  least are pro f' nblj  more likely to be in furtherance of dis- 
tribution than is possession. 

Subsection (a)  (iii) (A)  of section 1829 incll~des importing itself in 
the defmition of traffickin . As under existing liiw, a drug.is imported 
into the ITnited States \r f len it is brought into the te r r~ tory  of the 
United States:= and it is irrelevant that tlie drug was not iictunlly 
landed in the United States. Thus, tlie crime is complete when the 
drug is brought into the territorial waters of tlie Vnited States even if 
it is not landed. 

Subsection (a) (iii) (B)  of section 182!) i~~clucles landing a con- 
trolled drug  in the definition of trafficking, n td  is designed to reach 
the sitnation where n person who has not rtctunlly imported the drug 
lands an wdawfullp imported drug in the United States. For  esam- 
ple, ti seaman may import heroin but have another person come on 
board to  pick i t  up nnd take it off the ship. Iinder the existing nar- 
cotics and marihunnn l a m  slich a person could be reached for  fncil- 
itnting the transportation of a narcotic drug or  marillunna by use of 
the presumption bused on possesion that these statutes contain. 

Subsection ( a )  (iii) (C) of section 1829 inclucles in the definition of 
trafficking receiving nn unl:t\~-fully imported drug at the place where 
i t  was landed or  from n person who brought it from the place where i t  
was landed, if the defendnnt had knowledge that it was imported. 
This prorision reaches persons who clo not unlnwful l~  import o r  land 
controlled drugs but nre close1 connected with the completion of their 
introduction into the ITnited Jtates. I t  wo~tld reach p e m n s  who, with 
the requisite culpability, pick up unlawfully imported drugs at docks 
or where they have been dropped by airp1:~ms; and i t  mould also 
reach, if they possess the requisite clllpab~lity, persons to whom un- 
lawfully imported d r i p  have been taken nfter landing. The draft 
adopts this approach to treating receivers of ~~n lawfu l ly  imported 
drugs, rather than p~.ohibiting receiving such drugs in all situations, 
because there is a point where a receiver of n drug that has been un- 
lawfully imported should no longer be trentetl as an  importer even if 
ho knows that the drug has been imported. . i t  this point, it is beliered, 
he should be treated ns nn ordinary possessor (unless i t  can be shown 
he possessed with interit to distribnte). A provision based upon knowl- 
edge of importation alone might result in treating nearly every Iloroin 
addict as an importer, when in fact lie is tiof close1~- colinccted with 
the process of introdircing the drng into the IJnited States. Al t l~ougl~  

United lrtaten r. Morello. 5-XI F.2d 631, G35 ( 2 d  Clr. 1957) ; PaJtttero r. Unitccl 
8totcn. 112 F 2 d  922, 91-1-W3 (1s t  Cir. 19.10) ; Pot) Il'itrg Qttong v. r'ttitrd S l a t c ~ ,  
111 F.21 751. 7 3  ( 9 t h  Cir.  1810) ; l r t ~ f c d  Rtntr* v. Ctrt~ti t~ato,  191 F.  W ( k21). 
I'n. 1912) ; RCC POrcda r. lbtited Statee, 393 F.2d 139 (5th Cir.), cert. doricd. 392 
U.S. 943 (1968) .  



section 174 of Title 21, providing that possession is presumptive of 
knowledge of unlawful importation, currently permits this treatment, 
it is submitted that it is unjustifiable as a bas= for determining the 
gravity of t.11e offense, even though it was useful in Federal prosecu- 
tions as a jurisdictional base. 

Although not all receivers of unlawfully imported drugs should be 
treated as importers, it is difficult to draw the line between those who 
should and those who should not. Any line must be fairly arbitrary. 
The solution of the draft attempts to confine importer treatment to 
receivers T T ~ O  are very closely connected with import a t' Ion. 

Subsection (a )  (iii) (C) requires that the receiver have knowledge 
that the dru was imported. This requirement is believed essential to 
warrant h o l L g  the receiver as ill1 importer. On the other hand, it is 
not required that the defendant lmow that the drug was udawfdly  
.imported, as sections 174 and 176a of Title 21 nominally do. While it 
may be desirable in the case of substances whose use is not restricted, 
such ns perfume, to have requirement that an importer of, or one 
who receives an unlawfully imported substance, know that the sub- 
stance was ~tn7azofdly imported, it would seem undesirable to have 
such s requirement in the case of substances like mind- and mood- 
altering drugs, whose use and distribution, when they are not contra- 
band, are severely restricted. I f  knowledge of illegality is properly ir- 
relevant to distribution, production, and possession of such substances, 
i t  is properly irrelevant to their importation. 

11. Ezprting.-Subsection (a)  (iv) of section 1829 includes export- 
in within the scope of trafficking. While conduct wluch constitutes 5 un awful exporting may sometimes constitute unlawful distribution, 
possession mt11 intent to distribute, or possession, i t  is believed desir- 
able to refer explicitly to exporting. The Vnited States has been at the 
forefront of international efforts to control traffic in inany controlled 
drugs and receives cooperation in this effort from many foreign coun- 
ties Exporting from the United States is source activity as to other na- 
tions, whose interest in curbing the illicit traffic coincide with the 
United States and whose cooperation we seek. 

NOTE 

on 

GRADING O F  TRAITICKINO I N  DANOEROES A N D  aBOSABLE DRUGS 

1. lllnndatory Ninimwm Penaxties and Other Special Restrictions 
on Zndiw'duuZbntion of Pwnhhrnent.-As the preliminary memoran- 
dum on sentencing structure (Low : January 8,1968) demonstrates (in 
n discussion that deals extensively with the existing narcotics and 
marihuana lams), mandatory minimum penalties me clearly undesir- 
able. While mandatory minimum penalties and restrictions on proba- 
tion and parole are defended as deterrents, the memorandum and other 
studies1 point out that, as they actually operate, the certainty of 

A.B.A. PROJECT on Mmnrmf STANDARDS BOB CRTUIRAI. JUSTICE, SEXTEHCINO 
ALTERRATIVES ~ h m  PBOCEDUREB 150 (Tent. Draft 1967) ; Aronowitz, Ciril  C o m  
nbitntmt of Narcotics Addicts and ~cn'tencing for Narcotic Drug Offenses, in 
~ S I D E N T ' S  COMMISSION ON h \ ~  ENFORCEMEST A S D  AD~XIGTRATION OF JUE- 
TICE, TASK FORCE REPORT : NARCOTICB AND DRUG ~ U E E  148,157-158 (1967) [here- 
inafter cited as Task Force Report]. 



punishment they supposedly ofler is illusory. As  the memorandum 
states, offenders in all probnbility either do not recognize that these 
devices purport to promise certam imprisonment o r  ret~lize that the 
punishmerit pron~ised is not certain at nll. 

Another argument in favor of mnndatory miriinlulrl sentences in 
narcotics wses in particular is that they provide leverage, which will 
induce a suspect to cooperate with I:IW enforcement. I t  is submitted, 
however, that, if lie fnils to coopernte, it is inappropriate to subject 
him to punishment which is not warranted by the seriousness of his 
offense, the need to rehabilitate o r  incapacitate liin1,-or by consider- 
ations of deterrence and genertll prevention. In  addition, the decision 
that a suspect hns failed to cooperate is n subjective decision of the 
prosecutor o r  of law enforcement officials, rather tlian kt decision 
reviewable by n judge or  jury. h d  h n l l g ,  even suspects who do 
cooperate can be clinrged with offenses carrying mandatory sentences. 

The President's Commission on Law Enforcenient and Adminis- 
tration of Justice specific all^ rejected mandatory ~ninimurn penalties 
for violations of the nnrcot~rs and ni~rihuniin laws. Tho Con~mission 
took the position that "since the evidence as to the effects of mnnda- 
tory minimum sentences is inconclusive, the Commission believes that 
the nrguments against soch provisions . . . are n firmer basis upon 
which to rest its judgment. . . . ."= The Commission stated: 

Within any clnssification of offenses, differences exist in 
both the circumstnnces and nature of the illegal conduct and 
in the offenders.  mandator^. provisions clepri~e jndges and 
correctional authorities of the ability to base their judg- 
ments on the seriousness of the violations and the pnrticulnr 
characteristics and potential for  ~~liabi l i tnt ion of the 
offender.' 

2. Range of Sentenre.-The draft employs a multiple npproach to 
tho grading of trafficking in  dnngeroas and abusable drugs. Generally, 

I trafticking in these drugs is 11 Class C felony. FTowever, under prori- 
sions relating to organized crime, Class h and B felony penalties 
would become applicable to organizers, lenders, nnd o t b c ~  significant 
personnel in criminal businesses involving several partlc~pants. (See 
sections 1005, 3203.) Under proposed section 1822(1) the Attorney 

I 

I (ieneral is empowered to designate quantities of dangerous drugs, traf- 
ficking in which is indicative of w1ioles:lle comniercial distribution : 

I and trafficking in such quantities will constitute a. Class B felon?.* 
I Thus, even though the p m f  reqnired for  the org:inlzed crime may be 
I Incking, proof of 1 arge-scale t rafficking-us~~ally indicn t ive of highly 
I 

a PREBIDEST'S C O U ~ S S I O X  OX T,AW EXMI~CEUEST ASI) AUXISISTRATIOS OF JIW- 
TICE, THE C~~ALLENOE OF CRTXE IN A FBW. SOCLFTY 223 ( 1 9 G i )  [hereinafter cited 
ns T ~ E  CRALLEXQE OF CRIME]. 
' Id.  
'gee Wafaon  r. United Rtotea, 37 T.S.L.W. 1 0 4  (D.C. Cir. 1968). rncated, 

(April 18, lm), reargwx2 e n  bone. (Jnne 25, 1969), where the questlon for 
declsion is whether or not the 10-year mnnd~tory ~~liniruun~ for second offer~ders. 
as  applied to nn addict who merely narcotics for his own use. rlolates 
the cruel and n n ~ ~ s ~ ~ a l  punishme~it clause of the eighth amendl~lent. 

*Rnle of a dangerous drug for resale piirposes has heen added as n Class R 
felony in the Study Drnft, regardless of amount. 



organized and continuing criminal activity-will nevertheless subject 
the offender to a rery serious penalty." 

I n  employing a multiple approach, the draft seeks to discriminate 
between those traffickers whose conduct is such thnt the imposition of 
substantial sentences should be ermitted and those traffickers whose 
conduct is such that they shod d' not. By and large, existing law does 
not do this, but. in the case of offenses involving cocaine, opiates, and 
murihanna, indiscriminately r m i t s  the imposition of long sentences 
for all traffickers as well as or persons who are not traffickers. 

I n  the case of trnfficking in opiates, cocaine, and marihuana, the 
draft represents a departure from existing law in the direction of 
flexibility and amelioration of permissible penalties for most, though 
not all, traffickers. I n  the case of t d c k i n g  in drugs subject to the 
Drug Abuse Control Amendments, the draft permits penalties for 
some trafficking which exceed those permitted b that legislation and 
penalties for other traffickin which are rough& equivalent to those 
permitted by it. The dmftls%asic approach of Class B and Class C 
penalties for trafficking is similar to the penalt structure for trnf- 
ticking in narcotics in many forei countries. ? nformation obtained 
by the Staff from the Library of &&ree reveals that the maximum 
penalty for trafficking in narcotics in Great Britain, France, Aus- 
tralia, Japan, Austria South Korea, and Uganda is 10 years; in Italy, 
it is 8 years; in the ~ h i l i ~ ~ i n e s ,  i t  is 6 years; in Switzerland, Brazll; 
and the Republic. of South Africa, i t  is 5 years; in Finland, the 
Netherlands, nnd Sweden, it is 4 years: in West Germany, it is 3 years; 
m d  2 years or less in Belgium, Denmark, ,Qrgentina, Norway, Tas- 
nlanin, The Central African Republic, and Gabon. 

I n  view of the Class A and B felony penalties contemplated for 
organizers, leaders and significant personnel in criminal businesses 
and the Class B ielony penalties here prescribed for traffickers in 
tl:ingerous drugs in quantities indicative of large-scale commercial dis- 
Iribution, it is submitted that other tra5cking in dangerous or abusa- 
ble drugs, though a serious offense, is not sufficiently serious to war- 
rant, more than Class C felony penalties. When organized crime con- 
siderntions are separated out, both Class A and Class B penalties are 
properly reserved for si~c!~ ext,remely grave offenses as 'murder and 
treason and for conduct mvolving actual dan er or serious risk of 

the "victim." 
T danger to the person that does not involve wi ling participation of 

If  small-scale trafficking in dangerous or abusable drugs were 
treated as a Class B felony, it mould be punished on the same level as 
such otrenses as unag nvated kidnapping, unaggrnvated forcible 
rape, and unaggravategrobberg. Currently, the narcotics and mari- 
hunnn laws punish i t  a t  least as severely. I t  is submitted that such 
treatment is not justified by the risks posed by these drugs. Depend- 
ing on the dru inrolved., use (and therefore, indirectly, trafficking 
also) may invo f ve some rlsk of harm to health or even life. I t  is un- 
clear, however, how great the risk is; and, in any event, the distri- 

Another alternative approach thnt is being considered i s  to confine Class I3 
treatment for trafficking in quantities in excess of those designated as Indicative 
of largescale distribution to trafticking in "dangerous" opiafe drugs; the l a m -  
scale organized crime involvement In drugs is mainly confined to the tramc In 
heroin, an opiate. Other dangerous opiates would be included with heroin. b e  
cause of the possibility thnt if heroin alone were singled out, organized crime 
would move into other druge, 



butor does not act against the wishes of his "victim?' but satisfies his 
"rictim's" demand. . 

Becallse the public probably fears tpiate addiction more than abuse 
of other controlled substances, the proper gr:iding of trafficking in 
opiates probably presents the most difficult grading question in the 
draft. 

Opiates are depressants; they are tirive satintors :lad generally 
quiet, the user rather than promote aggressive t~ctirities,8 and there is 
some erideuce that addicts commit relatively less violent crime than 
do non-addicted crin~inals.~ This does not mean that adclicts do not 
commit crime. While some reports attributing to opiate adclicts a large 
percentage of cert:lin crimes in purticdnr areas seem quite question- 
able; a substantial number of opiate adclicts commit crimes of tlle 
funcl mising variety. They engage In these crimes either to obtain 
funds for drugs (the price being beyond their reach largely because 
of the rery laws directed against tmfficking) or merely because crim- 
inals are overrepresented among opiate addicts. At present many 
opiate addicts have criminal or delinquent records before their adclic- 
tion becomes I n o m  to public authorities: "and it is believed that 
many have histories of deli11 uent or crinlinal behavior before first 
use.1° Possibly, the need to o 1 tain funds or drugs to maintain the 
habit causes some to shift from one type of crime to another. mhile 
:iddicts clo commit crime to maintain their habits, it is  unclear to xhxt 
extent addict criminality is in fact attributable to this need. In  acl- 
dition, while some addicts do commit robberies and burglaries, not all 
do. Addict cri~ninalit~y extends from these crimes to selling drugs to 
less serious crimes such as shoplifting, prescription forging, and in the 
case of women, prostitution. In ~ i e w  of these circumstances, to punish 
trafficking on the same level as burglary or robbery on the theory that 
the trafficker contributes to these crimes is not justified. 

Whether opiates clo have significant debilitatmg effects is unclear. 
Addicts are often poorly nourished, but this is  clue to psychologicnl 
problems and preoccupation n-ith obtainlip the drug rather than to 
any effect of the drug itself. Psychosis is not attributable to opiate 
adcliction, and the abstinence syndrome from opiates, while cliscom- 
forting, is rarely life enclangermng. Among tlle physical risks of in- 
travenous opiate use is viral hepatitis, wh~ch is not due to the drug 
but is transmitted by unsterile hypodermic needles. This too is rarely 

'Sea generalty, on the &ects of opiate addiction. Jaffe. Drug Addiction and 
Drug Abuse. THE PasRnrscoLoarca~ Bas18 OF TIIERSPEETICS. c. 10 at 285411 
(.%I ed. Goodman 6: Gilnlitn 1%) ; ELDRIUC:~. SARCOTICS ASI) THE LAW c. 2 (2d ed. 
1 y 7 )  ; THE CHALLEXOE OF CBIME, supra, note 2, a t  212 (1967). 

Sao Finestone, A7arcotics and Criniaalitg, 22 LAW & COXTEMP. PROB. 69. 71 
(1957). Another study showed thnt heroin users studied had only a slightly 
higher percentage of arrests for riolent crimr than a combined population of 
both users and non-users. See TITE CIIALLESGE OF CRIME, aupru. note 2, at 222 
(lQG71 , - - - . , - 

'See  the criticisms in the authorities cited in note 7, ztcpra; Arthur D. Little, 
Inr., Drug Abuse and Tdurr Enforccn~e)tt, hpp. B. B 2-5 (1W7) (Consi~ltant's 
Report to the President's Commission on Law Enforcement and Administration 
of Jastlce; Aronowitz, Civil Comniilnte~tt of Narcotic8 Addicts. 67 C o ~ u u .  L. 
REV. 405, il6n.68 (1967) ; Note. Civil Con~n&itment of Narcatic Addicts, 76 Tux 
L. J. 1160.1177 and n.58 (1067). 

Blum. Mind Altering Drugr urld Dawgeroua Beltavior: Narcotics, in TASK 
FOBCE REPORT, supra note 1. at 40.57. 

lo See id. at 5.557. 



fatal. Of more concern is clentli from overdose or an unknown acute 
react;on. Death from oyerdose usually occurs ~vheii the addict takes 
a higher dosage than 111s body can tolerzte. ITsually2 the addict un- 
wittm Ir takes such a dose when he is furnished a mlsture of heroin 
and a f uiterants which unbeknownst to the seller contains more heroin 
(is "cut" less) than that which the addict has recently been taking. 
An addict almost never takes lure heroin; rather, he takes a mixture 
of heroin and aclulterarits. I t' woin IS "cut" at the rarious stages of 
distribution to the itddict i l l  order to masinlize profits. I n  the illicit 
market the cutting may u~iwittingly be done uneven1 and if the 
heroin is cut too little for the addict's tolerance, he may i i e  of an orer- 
dose. While death from overdose is reputed to be a major cause of ad- 
dict cleath, i t  is rare that it can be clearly established that death \\.as 
due to an orerdose. 

Of particular concern is death from an acute reaction, the cause 
and iinture of which are not nnderstood. Dr. Milton Helpern, Chief 
Jiedicnl Examiner of Sew York City, has recently stated that in the 
first, 1l:~lf of 1968, 4.50 persons in the City of Sew york suffered opinte- 
relntetl c1eaths.l1 This figure is n n  increase over 1867 when 670 persons 
in Xew York City suffered such deaths during the entire year, and 
is to be compared with the fig!ire of 57 such deaths for the year 1950.12 
In  recent years, the great majority of these deaths were d~agnosed 11s 
caused by an acute toxic reaction to the "substance injected'' (a mis- 
hire of heroin and adulterants) .I3 However, in an earlier period "acute 
toslc reaction" was diagnosed :IS the cause of death in only a minority 
of cases." While overdose was not ruled out :IS the cause of death in 
cases of death due to acute toxic reaction, i t  cannot be established tlmt 
it wils the cause, and dei~t h mtiy have bee11 due to other causes. 1111 
article written by Dr. Helpurn in 1966 leaves open the question 
whether death is due to rel:~tive or absolute overdose or "is an espres- 
sion of a specific hy1m-sensitivity to the drug." l5 Dr. Helpern has 
stated thnt the cause of dent11 could not be confirnled by chemical or 
toxicological analysis i11 rill cases, but does not believe that this is sig- 
nificant.16 Until the cause is determined, Dr. Helpern is willing to 

" N.P. Times. Bug. 15,1968, nt 1. rol. I. 
* Id. 
la 1161pern & Rho. Denthe jrotrl. Norcotbnr in New Yorli City, 66 S.Y. S T A ~  

J. ou Meu. 2301 (1966). 
l4 I d  - -- 
* I d .  
"Dr. Helpern hnq written : 

The relatively lower incideuce of narcotic deaths in boroughs other 
than Manhattan and the Rronx. out of all  promrtion to the total number 
of deaths from all cnuses in these borough, is subject to question and 
in part may be explained by rl reluctance of the local medical examiner 
to attribute a death to r~nrcotism in the a b s ~ n c ~  of confirmation by 
rl~emlrnl ar~nlysis. This rrlurtnnce may also urcount for  the lack of p s i -  
tive reports of such d e i ~ t l ~ s  Prom other jurisdictions. I t  is the authors' 
considered opinion ant1 t h i ~ t  OP their close a s s ~ ~ i a t e s  that a diagnosis of 
ncute death from narcotic ~~tldiction is more reliably nrrired a t  from the 
inrextlgation of the c i rcnn~s tnnc~s  under which the body is found and 
the findings of the complete postrnortem examination than from the toxi- 
cologic analysis. which has proved rerealing in lea8 than half the caws. 
The tlismvew rate of thew denths would hare  heen considerably lower 
if one had insisted on c*hemical rerification. I t  is also probable thnt 
rnany deaths from ncute narcotism hare gone unrecognized because of 
failure to study the scent. of tlenth and recognize the subtle findings 
which a re  easily overlooked or misinterpreted by the inexperienced 
observer. (Id. at 2399.) 



nsslirne tliat the incrense iu opiate related dentlis is due to notl~ing 
niorc than to an increase in addiciion." Official estimates, Iiowerer. 
show no comparable incrense in addiction in Sew Tork  City.'' 

Dr. ITelpcnl's report is significant because it sliows that nnrcotics- 
related deaths were the leading cause of clei~tl~ in Sew lE'ork C i t ~  
for  persons in the 15-35 age group in the first h l f  of l!)fi8.'@ Giren 
tlie Uureau of Xarcotics figure that  tliere are 32,000 active :iddicts 
in Kew Tork  City, they show a significant deiltli rate. Even & - e n  
locnl Sew Pork  estimates of 50,000 to 100,000 ;~dclicts in the City, tlie 
death rate is still signilic:int. However, the clitference in thq fiwres 
for 1950 ruitl Inter years requires espliuintion. The City h r e d l c n r ~ x -  
nminer's Ofice was coxiducti~ig autopsies even then. I t  is possible the 
difference is in part due to ch:inging tliaposes: 'O or  possibly due on1;v 
to an  increase in  addiction. I t  is not clear whether the figures on 
opinte-related deatlis reported by ?I-. Helpern for  recent y e m  :ire 
n relatively permnnent nspect of op~a te  use or nre clue to t r a n s i t o l ~  
ctluses. Irving Lnng, Chief Counsel to the New York State Xarcotic 
Addict Control Commission, speculates t.hat the increase is clue to 
increases in death by overdose, and that the increase in such deatlis 
is attributable to the presence in tlie distribution apparatus of new 
groups who are not as skilled at c i~ t t ing  lieroin 11s older 

TVliile tlie New York figures indicate tliat death attributnble to 
opiate use has been underestimated, their ultinlatc significance is not 
yet clear. Dr. Helpern lins himself stated that tliere are differences 
of opinion ns to  when a diagnosis of narcotics-related death is war- 
ranted. Additionnl studies are in order to cieterniine whether the eu- 
tent, of opiate relntecl death generally is ns great :IS the Kc\\- York 
figures suggest and whether or  not t lie recent figures signify some- 
thing permtinent. Even if they are borne out in the future, it is still 
questionable whether~onsiderat ioi is  pertaining to orgmized crime 
:~sicle--small-scale trafficking in opintes should be punishrible on the 
same level as unnggravatetl forcible rape, unitggr:tvated kidnnpping, 
: ~ n d  unnggrav:ited robbery. Such crinies are romn~itteecl in opposi- 
tion to the desires of the victim. whereas traffickers in opiates supply 
:r demand of tlieir "rictirns." This is true eren when distribution is 
to an addict. If an addict is tentatively defined :is n person who (by 
re:lson of dependence) Ji:is lost mhtant ia l  capacity to refrain froni 
use, the nclclict's capacity to consent nuiy be considered inip:iired. so 
that the t rans~ction is in one sen= not 21s coiisensii:~l as  a distribution 
to :L lion-addict. However, a11 addict's capacity to refrain from use is 
rarely totally impaired. and buying opiates is not forced on the :lcldict 
by the seller; r ~ t h e r  the distributor supplies n demand. 

Nor do the risks of li:mi1 to persons from use of other controlled 
drugs wnrr:int more than Class (' felony treatment for trtlfficking. 
While overdose of barbiturates is :I ~nnjor  cause of suicide and while 

l7 N.T. Times, Aug. 115, 1968. nt 1, ml. 1. 
" Id .  
" I$. 
w Dr. Helgerrl hns infor~~~et l  the writer thnt in earlier years some 111edic:tl 

exanliners in New Tork City required eonflrlnntion by che~~licnl annlrsis before 
they would attribute a death to ~~nrcotics. 

Statement to the writer. 



persons may die from unwittingly t h overdoses of barbiturates 
when intoxicated by the drug, it is unc ear to what extent this is 
attributable to illicit distribution illid to n-hat extent i t  1s attributable 
to mis~ise of medically prewrihcl barbiturates. And although the ab- 
stinence syndrome that characterizes barbiturates and similar d r u g  
is more life endangering than that of opiates, ,airen the general a ~ d -  
ability of such drugs, it is questionable to what extent this constitutes 
a substantial risk. The barbiturate withdrawal syndrome often occurs 
unknowingly when persons who have been taking large quantities of 
barbiturates pursuant to medical direction are taken off the drug by 
medical direction or when persons who are addicted to barbiturates 
are hospitalized for other reasons and are not given barbiturates 
because it is not known that they are addicted. It is unclear to what 
extent* barbiturate withdrawal occurs "in the street.'? Moreover, it is 
likely that substantial numbers of people take barbiturates and slmi- 
lar drugs extratherapeutically without becoming intoxicated or 
addicted, 

Similarly, ps chosis and aggressive behavior are not even probable 
consequences o f  the use of cocaine, amphetamines, or the liallucino- 
pns .  bIucll depends on the dosage, the personality of the user, and, 
m the case of cocaine and amplietarnines particularly, on frequency 
of use. I t  is not clear what the relationsh~p is between use of mari- 
huana and psychotic episodes in marihuana users. In any event, even 
if it should be established that marihuana substantially contributes to 
these episodes, these episodes seem to be quite exceptional when com- 
pared to the n-ide use of the drug. The relationship of marihuan? to 
aggressive behavior is unclear. It may be that marihuana, by releasmg 
inhibitions, ma bring out aggressive behavior in peo le who are other- 
wise disposed, i u t  t h s  is unusual. Mnrihuana usua 8 y has something 
similar to a sedative effect. Ag ressive behavior folloning the use of 
alcohol is more ~ommon.~' d i l e  marihuana does impair driving 
skills, the risk that persons under the influence will drive and d l  
have accidents is not sufficient to \I-arrmt more than Class C treatment 
for distribution. 

Although l~allucinogens such as LSD are unpredictable in their 
effects and though a single "trip" may for some persons lead to either 
an acute or prolonged psychotic episode, bad "trips" and longer last- 
ing psychotic reactions are the exceptional case.2s 

The effects of chromosome breaks on LSD users are still unclear. 
Some studies h v e  not found a statistically significant increase in chro- 
mosonle breaks in LSD users compared to nonu~ers.?~ While some of 

nJfurphy, The  Cannabis Habit: A Revicra of  Recent Psychiatric Literature, 
15 Brru, o s  NAECOTICB 15,16 ( JanAlar. 1863). 

""One report shows 3 percent of LSD users becoming psychotic (beyond the 
period of the 'trip' itself )." BLmr DT L. DRUGS I : SOCIETY AND DRUGS 286 (1969). 
See oleo BLUU ET AL., UTOPIATEB 11711.7 (1964) (2 percent hospitalized for psy- 
chotic responses to LSD: 3.3 percent diagnosed as  hnring psychotic responses 
but not all hospitnlizcd). Another study found that in the case of medically 
supervised use by screened subjects the prcentnge of persons suffering pro- 
longed psychotic reartions wns opprecinhly smaller. s. Cohen, Lysergic Acid 
Diefhelmudc: Side Efrc ta  a72 d C'onzplicwtionu, 130 J. XERVOUS LYD JLEXTAL DIS- 
E ~ S E  80 ( 1960) : S. COHEN, TEE BEYOND WITHIN 210-211 (1%). 

" S e s  Testimony of Dr. Stanley F. Yolles, Director, NIMH, in Hearings on 
H:R. 14096 Before the Sr~bcomnt. on Pzcblic Health and We7fare of  the Houw 
Contm. on Interstate and Forsiati Conmterce, 90th Gong., 2d Sess. 173 (1968) 
[hereinafter cited as H o m e  k a r i n g a ] .  



the chrolnosonie breaks reported appear to be of :I kiilcl tliat when due 
to excess radiation creates :I risk of physiological damage to self and 
to descenclants, most responsible scientists hare declined to make final 
judgments on the basis of available information. Damage to the fetus 
when L S D  is taken in the earliest stages of pregnancy has been attrib- 
uted to LSD, but most scieutists hare agam declined to make final 
judgments. I t  is noterrorthy that the Director of tlie National Insti- 
tute of JIental Health and other scientists connected with the Insti- 
tute have been 1-ery cautious in maFing j u d g ~ n e n t s . ~ ~  

M i i l e  the risks a i d  possible rlsks of hallucinogen use and tlle un- 
certainty as to the risks of marihuana use :Ire great enough to support 
prohibition of nonlnedical distribution of these substances, thej- do 
not \varcmt more tllan Class C felony treatment for  trafficking. Cer- 
tainly the risks of danger to the person are not as meat as the risks of 
sucll danger in other crimes nss@ed to the Class B or L\ felony cate- 
gory ; and the fact that the 'bnctini'! has voluntarily tztken tlle risk 
argues further a p ~ i n s t  hallucinogen trafickirig bemg regarded as 
equal to kiclnapphg, rape, and r o b l ~ r y ,  absent organized crime 
elements. 

Altho~igh the control of narcotics and other mind- or  mood-altering 
substances may be Pased on their ability to cause or  contribute to 
pliysical and psycliic llarm, in fact i t  is at least partly an effort t o  
control morals. Of course, the dividing line between psychic harm and 
morals is not a clear one. Notions of psychic harm are often, if not 
always, based on moral judgments of a picture or  norm of psychic 
health. Hon-erer, much of tlle opposition to use of these substances 
is avowedly on moral grounds. We are in  the midst of a jurisprudential 
debate as to whether it is appropriate for  society to use the crimind 
law as a Teapoll to control n h e t h e r  or  not it is appropriate 
to use the criminal law to legislate morality, to tlle extent tliat 
narcotics and dangerous chug laws are based on efforts to control 
morality it \vould seem undesirable to risit their violation with saw- 
tions similar t o  those that are visited on trnditional common law 
felonies against, tlie person, pa12icul:irly when i t  is oln-ious that there 
is 11.0 general social agreement as to the morality tlie law is attempting 
to impose. 

n l d e  existing penalties permit incapacitating major traffickers 
for  long periods, even occasional noncommercial violators may be 
sentenced for  periods of up to 40 years for a first offense and 10 years 
for  a second offense. Since community attitudes towards drug offenders 
vary around the country. long sentences may be imposed eren for 

I small traffickers. Rforeorer, the longer the sentence ax-dal~le,  the 
I , greater chance there is of clisparity in the sentences imposecl. There is, 

of course, great disparit among the various districts :uid circuits in 
I the s e i ~ t e n ~ ~ n g  of drug o 2 enclers.*' 

I n  addition, while existing rnasin11u-n penalties are son1etime.s 
justified as cleterrents, they are permissible penalties only and clo not 



purport to be certain. Consequently, they would seem to have less 
cleterrent ~ 1 1 u e  tli:~n m:uldatory minimum sentences, and, as has been 
discussed, the deterrent effect of the latter is questionable. Certainty 
of apprehension is particnlnrly low in the drug area, because of the 
difficulties of enforcing 1;1m deding with consensuid c~nduct . '~  

During the preparation of this report the writer considered recom- 
nlending misdemeanor treatment for trafficking in such drugs as niari- 
h ~ i l n : ~  (as defined in the draft),. peyote, amphetamines, bnrbiturates 
and other sedntives, and trnnquil~ze~s. While there are reasons to sup- 
port such treatment, on balance, i t  is submitted that trnffickiing in 
such drugs should also be a Class C felony. 

,I misdemeanor classification could be supported on several-&rounds. 
With the exception of mtirihuana and peyote, and possibl methaphet- 7 timine dso, these drugs are usually illicitly distributed t wough or as 
a result of diversions from legitinlate channels rather than as a result 
of illicit manufacture or importation, and there seem to be fewer 
significant distributors than in the case of opiates, cocaines, and the 
li:~llucinopens. Even in illicit use, these drugs may be used with some- 
what greater safety than opiates, and marihuana, peyote, and the 
controlled minor tri~nquilizers apparently can be used with consider- 
nble safety. R'hile these tranquilizers are capable of producing 
physical depenclence, such dependence seems to be rare. And there is 
great tloubt ancl conflict as to how llarniful marihuana is. 

On the other hand, in the absence of extended term provisions for 
misdemennors, it would not be possible to reach effectively such signi- 
ficant distribiitors ns there are without felony treatment, and felony 
treiltnlent may also have some greater deterrent value. Of course, this 
deterrent value is unclear, but i t  is more appropriate to choose a 
longer penalty in the hope of achieving deterrence, even though the 
likelihood of increased deterrence is more uncertain yhen the choice 
is between misdemeanor and felony treatment t h m  when i t  is between 
low degree and high degree felony treatment: the policyninker is 
balancing a lesser deprivation of liberty against his goal of additional 
deterrence. Another alternative is to make a first offense a misdemennor 
and subsequent offenses felonies. This would meet the needs of sen- 
tencing for the casual seller and might have more deterrent value than 
prnriding for misdemeanor treatment for all violations. Home\-er, a 
substantial sentence could be imposed on a significant trafficker only 
for a second offense. 

3. Subxecfion~ (3) and ( 4 )  of Section 18%: Uitigafiun: Misdp- 
meanor Trafickinq m d  Offenses Not for Transfer or Dieposition.- 
Not all persons who traffic in controlled drugs should be subject to 
the same punishment. Commercial distributions should be punished 
more severely than noncon~mercial distributions 29 because commercial 
distribution is generally more widespread and usually more regular 

"Set SKOLKICK. COF~VTON TO VIRTUE: .\ SOCIOLOOICAT, DISCIIS~~IOX OF TnE 
E S ~ R C E M E S T  OF ~IORALS (1!367), reprinted (in a s o m e ~ h a t  different version) 
in R ~ s n a ~ c r r  C o ~ ~ ~ m u n o n s  OF THE AMERICAN BAB FOUSDATIO~. So. 7 (1968). 

*Thin is recognized (with respect to mnrihnnna) in a joint atntenwnt of the 
Council on XIentnl IIenlth nnd the Committee on Alcoholism nnd Drug De- 
pendenre of the Auiericnn lleclical Ansociation, and the Committee on Problems 
of Drug Dependence of the National Research Council, National Academy of 
Sciences, in .I lm~hiratm and 6'0cietl1. 204 J.I.N.A. 1181 (1968). 



than noncommercial distribution. Persons who distribute to oung 
persons should probably h subject to the same mnge of pun i sLen t  
as commercial distributors even if the. do not act commercially. As 
discussod in the note on tralficking b $angerous and abusable drugs, 
the draft  makes these distinctions via a reduction mechanism. Alterna- 
tively, however, the distinctions could be made by way of defense if 
the defendant could prove the mitigating factors by a preponderance 
of the evidence. 

W i d e  the defendant wllose conduct comes within the mit ig A t '  ion 
criteria is t o  be treated a s  rt lesser offender, it should be noted that the 
trial judge norertheless has full discretion to sentence the defendant as 
he deems appropriate even though the criteria are not met. Thns, the 
defendant in any cme will be eligible for  fill1 probation or it split 
sentence. 

Section 1822(3) contains two criteri:~ vhich if met. require that the 
offense be treated as n misdemeanor. Bath criteria must be met before 
such treatment is available. 

Under section 1822(3) ( a )  it must be found that the defendant did 
not act for  profit or  to further colnmercial distribution. Thns, if a 
commercial distributor pave a drug away to introduce :I person to it, 
his conduct ~ r o u l d  be to futher commercial distribution even though tlie 
transaction ilself m4as donative. On the ot.her hand, if the gif t  was not 
in furtherance of con~mercial distribution, tlie offense would be a mis- 
demeanor i f  the other criterion was met. Won-ever. the applicat~on of 
section 1892(3) (a)  would not be limited to gifts. I f  the defendant 
establishes that. he did not sell or  escllange for profit, the criterion 
would be met. Similarly, if it is established that other conduct included 
within the scope of trafficking by section lSiD(a) \vas not engaged in 
for  profit or  to further comnlercial distribution, the offense would be 
tre&il 'as a misdemeanor. Thus, a person importing marihuana as a 
gift for  a friend mould hare the benefits of nnsdemeanor treatment if 
commercial distribiition was not inrolred and the other criterion is 
satisfied. Moreover, if it is established that a person prescribed, 
imported, landed, receired, produced, or  exported n dangerous drug 
for  the purpose of using i t  himself, the offense would a fortiori be 
treated as :I n~isden~eanor and he would thus be treated as  if he had been 
convicted of unlawfully possessing such 21 drug under section 1824(1). 
Persons who engage in these activities for personal use with respect to 
an abusable drug would come under section 1822(4) and be treated as 
if they had been convicted of unlawfullp possessing abusable clrup 
under section 1824(1). 

Under section 1822(3) (b) the judge must be satisfied that the 
defendant did not transfer or dispose of a drug to a child under 16.* 
The reasons for this provision hare already been discussed in the note 
on trafficking in dangerous and ahusable drugs. 

The choice of 16 years of age as a dividing line is somewhat arbi- 
trary. The choice represents a reduction from the 18 nnd 21 years of 
age dividing lines embodied in the narcotics and maril~u:ulx laws and 
the Drug Abuse Control Amendments, respectively. The c1i:lnge is 

This mas raised to 18 years to accord with S. 3241 and present law regarding 
narcotics. and to mnke the diriding line correlate more closely with graduation 
from high school. 



bnsed on the fact tlint in today's world older minors are likely to be as 
sophisticated--or   no re-in the ways of drugs as nre adults.30 A h .  
since the element of seduction or imposition seenis less likely to be 
present if the trafficker is close in age to that of the young recipient. it 
is desirable to take :1 tuck sirldnr to that incorporated in the statutorj 
rape offense and makc an exception from ag ravnted treatment when 6 the trafficker is less than n few years older t an the recipient. 

Section 18.22(4) in effect prowdes that trafficking bnsed on prescrib- 
ing, producing, importing, Imding, receiving, or exporting of m 
abusable drug shall be treated ns unlawful possession if it is established 
that there n-as no intent to transfer or otherwise dispose of the drug. 
While the offense of unlawfully possessing an nbusable drug may 
sometimes be used against traffickers, it is prhnnrily directed against 
users and thus represents an attempt to deter illicit use and declare 
that it is socially di-wpproved in order to internalize negative attitudes 
tovard u s e .  When i t  is established that a person has prescribed. pro- 
duced, imported, lnnded, received, or exported such a drug \rith the 
intent to use it, he should be punished only as a user is punished. How- 
eyer, mitigation is not confined to engaging in su.cli activities for per- 
sonal use. Section 1822(1) applies to these activities when they are not 
intended for tlie purpose of transfer or other disposition to mother 
person. Strnnpe :IS it may seem, there are apparently e m n s  who % possess controlled drugs wit11 the purpose neither of distri uting them 
nor of using them, but with the purpose of collectmg them-much as 
souvenirs. These persons s11011lcl be treated as users. 

No provision similar to section 1822(2) is included for dnngefous: 
drugs. Under section 1824(1) possession of those sub$nnc,es 1s a 
Class h misdemeanor. Co~is~quently. prescribing, prodnclng. 1n1po$- 
ing. landing, receiving, or exporting for personal use should be treated 
21s Class -4 misdemeanors. Subsections (21) and (b)  of section 1828(3) 
accomplish this result. 

4. Suspended Entry of Judgment.-It is recommended that the 
Code in effect provide that when n person is, by a jury verdict, finding 
of the court, or lea, found guilty of trafficking in dangerous or 
abusable drugs an 1 the sentencing judge decides to place him on proba- 
tion. the judge shall, if the defendant. consents, defer the entry of 
the jnc1,oment of conviction nnd place him on probation.* In such a 
case the defendant shall be treated as if he had been sentenced to proba- 
tion. The judge may at m y  time discharge hi111 from probntion and 
sllall dismiss tho proceedings at the end of the "probntion" period 
if the defendant sntisfnctorily complies with tlie conditions of probn- 
tion. The judgement of conviction d be destroyed and the defendant 
nil1 not hare a record of conviction for the purpose of any dis- 
qualification or disability imposed by law u on conviction of a crime. 
If  the defendant fails materially to comp I' y with the conditions of 
probation, the judge can hare the judgment entered nnd tlie defend-ant 
can be sentenced. He should, however, receive full credit for the tune 
he spent on probation. 

30 See BLUM. HOMTI~ ALGER'B OH~LDREX : OBBEBVATIOXB ON S T U D ~ T  DBUG USE 
( 1968) - 

*Such a provision, npplicable to misdemeanors, appears ns Study Draft 
section 1826. 



Such n provision is not contained in the tex* of the draft because 
i t  is possible that the sentencing part of the Code may contain a e m  
generally applicable similar provision. 1 it does not, such a promslon 
should be included in  the sections dealing with drugs. 

Tlie provision is somewhat similar to the provision of the Federal 
Youth Corrections Act which provides that, upon the unconditional 
discharge of a committed youth offender before the expirntion of the 
maximum sentence imposed upon him or upoq the unconclitionnl clis- 
charge of a youth offender from probation prlor to the expiration qf 
the lnaximum period of probation set by the court, his conriction IS 
automatic:~lly set aside and he is to receive a certificate to that efie~t.~' 
h provision similar to that provision is included in the recently 
enacted amendmcnt to the Drug Abuse Control  amendment^.^^ 
That Act provides that when a defendant is convicted of il first offe?se 
of possession and the trial judge places l b  on probation, after satls- 
factory service of probation or if the j@ge discharges the defendant 
from probation earlier, the conviction is to be set aside and he is to 
receire a certificate to tllis effect. By this provision Con,pess desitwl 
to proricle a device by which drug users, particularly young esperi- 
mental users, could avoid having a criminal record. 

A provision similar in principle to that contained in the Drug Abuse 
Control Amendments is desirable. I t  may both pro4de additional in- 
centive for rehabilitation ancl also help to minin~ize the consequences 
of conviction. This last feature is r e v  significant in drug cases, be- 
cause as drug use has spread to students, young people, and even 
professionals, it has spread to groups who especially have something 
to lose by a conviction of crime. A conviction may ad~ersely affect 
educational and employment opportunities. Rioreover, as drug use 
increases, as marihuans use has, the nunlber of people who are 
subject to conriction increases. 

The provision contained in the Drug *4buse Control Amendments 
applies only to  cases where the defendant has been convicted of 
possession and only to first offenses. It is submitted that, the principle 

1 should be extended to trafficking and shoulcl not be limited to first 
offenders. Many different. types of persons fall within the definition 

I of trafficking. They vary from professionals to amateurs. The ama- 
I teurs are generally users who p v e  away a drug to a friend or who 
I supply a drug to a friend as an accommodation, charging their cost 

or cost plus a small amount to compensate for expenses incurred in 
obtaining the drug. Many of these people stand a good chance of 
rehabilitation. The world of drug traffickers is no longer exclusively 
the world of the professional trafficker. 

Drug-ttlkinp 1s often a social activity, nnd drugs are distributed 
among users much as a good host offers alcohol to his guests. Even the 
pattern of heroin use is changing. Students and dropouts who have 
become part of the drug world son~etilnes try heroin as they try other 
drugs, and they may occasionally obtain some for a friend. These peo- 
ple especially have something to lose by conviction. and if their con- 
duct and characters are such that it is deemed that probation is the 
best disposition for them, they too should, if they satisfactorily com- 
ply with their probation, have the benefit of having their conviction 

"' 18 U.S.C. g 5021. 
"Bee the note on existing lam, supra. 



set aside or, if judgment has not been entered, having tlie proceedings 
dismissed. 

I t  is also undesirable to limit this treatment to first offenders. Again, 
both the conduct and personnlities of persons who may be conncted 
of trafficking tire too diverse to aclniit of such n limitation. The niatter 
shoulcl be left to the discretion of the sentenci~ip judge. 

While under the Federal Yor~th Corrections Act and the recently 
en:~cted amendments to the I h u y  Abuse Control Amendments the 
judgment of conviction is entered and later vacated, it would be pref- 
erable to suspend entry of tlie judgment if the defendant agrees to be 
placed on probation, rather than to enter it :ind then vacate it. I f  a 
conviction is entered but then vacated. the defendant may run the risk 
of perjuring liirnself if he states, in answer to :i question on a govern- 
mental form wlietlier he litis ever been ronvictecl of a crime, that lie 
has never been convicted. If i u d p e n t  is never entered, lie should 
run no such risk. (Of course, the ingenuity of those who write forms 
is almost limitless, and forms cnn be written so that the defendant has 
to disclose that he has gone through the procedure suggested, but it 
would be preferable to make the effort to set np tlie procedure in a 
\my that the defendant never has :I judgment entered against him.) 
I3ecause no judgment. is entwed, the provision must make the pro- 
cedure applicable only on tlie defendant's ;~greenient or consent, but 
this should not bo likely to create significant problem. I f  the de- 
fendant materially fails to comply nith the conditions of probation, 
the judge can have the judgment entered and the defendant can be sen- 
tenced. He should, however, receive full credit for the time he has spent 
on probation. Of collrse, such IL procedure slio111d a fortiori be appli- 
cable to defendants convicted of trafficking in restricted drugs. 

NOTE 

TR;WFICKIN('I I N  RESTRICTED DRUGS 

r n d e r  tlie draft, trafficking in restricted drugs is a Class A mis- 
demeanor unless the defendnnt did not act for profit or to further 
commercial distribution, in which case it is a Class R misdemeanor. 
Penalties are not stringent because the restricted drug classification 
is intended for those drugs for which stringent criminal treatment 
is undsirnble. 

At the present time i t  is contemplated that so-called esem t nar- 
cotics (opiate preparations wliicll are considered safe enougl f to be 
sold over-the-counter without a prescription) will be classified as re- 
stricted drugs. I f  such drugs ilre safe onough to be lawfully sold with- 
out prescription, i t  would not seem that stringent criminal treatc 
ment is necessary. However, other drugs cnn be added or reclassified 
to restricted drug status by tlie Attorney General. Some of these drugs 
may well be prescription drugs that have only a low potential for 
h u m  relative to other controlled drugs. 

When a prosecution for trtlfficking in restricted drugs is based on 
prescribing, producing, importing, landing, receiving or exporting, i t  
IS nn afiirmative defense that the defendant did not intend to trans- 
fer or otherwise dispose of tho drug involved to another person. Thus 



it yould be an nfiirmatire defense that, for example, the defendant 
produced or  imporled a restricted drug for personal use. Since simple 
possession of restricted d w  is not punishnble under the draft, and 
a simple possession offense 1s primarily intended as a preveliti~e to 
unlawful use, conduct such as producing or  importing restricted drugs 
should not be punishable when its object is personal use. 

UNLAWFUL POSSESSIOS 

Under section 1824(1) n person who possebws a daneerous drug 
in violation of the regulatory law is guilty of a Class -1 mlsdenieanor; 
a person who possesses an abusable drug In violation of the regulatory 
law is guilty of an infraction upon a first offense, a Class B mis- 
demeanor upon n second offense and a Clnss A misdemeniior for R 
third o r  subsequent offense-* Persons who possess restricted drugs coin- 
mit no offense unless they possess with h tent  to transfer or  o t l ie r~ise  
dispose to another person, in which case they are guilty of trnflicking 
in restricted drugs. 

Since the regulatory Ian- will prohibit possession of substances that 
tho draft  classifies as dangerous or abuwble drugs b~ persons who 
are not authorized to produce, p o w .  cultivate, or  d~str ibute them, 
section 1844(1) will rei1~11 possession of dnnpwous or fibusable drugs 
for personal use if tlie substance was not obtxined pursuant to  a pre- 
scription or  from n p~wt i t ioner  of the henling arts. 

Under the proposed classification of drugs, it will be a Class A 
misdemeanor unlnwfully to possess d r y s  such as heroi~?, mor lime, 
and many other opiates (but not including esem t narcotics ancfsonle f other opiates that  do not possess a compnrntive y great potential for 
lending to o r  sustaining aclcliction), coc:~i?e, injectable forms of am- 
phetamines and other stimulants, cailliabls.preparations (includinm 
the resin of the eannnbis plant and derivntives of the resin but no? 
including the plnnt itself and parts of the p l :~nt ) ,  and LSD and most 
hallucinogens (but not "m>trihunnu" 11s per the. suggested definition 
of peyote). Other opiate9 ( articularly some m combination with 
other drugs)? oral (or possib 7 y less potent) forms of amphett~mi?es 
and other stimulants, bnrbiturntes, trnnquil~zers, sedatives, hypnotics, 
and other controlled depressants, mnrihuilna (as per suggested defi- 
nition I ) ,  and peyote will be treated as  abusnble drugs 

1. The "SimpZe Posses~ion" Offense: Generurl Consiclet-01ion.q.-Tlle 
offense created by section 1824 is the offense of '.sinlple l)osession." 
I t  differs from tr:ifncking possession in that the goven~ment need not 
prove intent to distribute. It need not be limited. how eve^., to cases of 

ossession for  person:11 use since a c h a r ~ e  of simple possession rrlay & employed against t rn6cken or when it is u n l m o m  rillat tlie per- 

'Section 1€24(1) has been changed in the Study Draft so that subsequent 
offenses fnrolving marihuana are infractions. 

* See "JIarihnana and Cannabis Preparations" In the note on classification of 
druus, supra. 

' S e e  generally Rosenthal, Proposals for Dangerous Drug Legislation. in 
PBEBTDEXT'B COSt31I8810~ Oh. LAT ENFORCEMENT A N D  ADUISIBTBATIOS OF JU8- 
TICE, TASK FORCE REPORT: NARCOTICS AND Dnua ABUSE 80, 101, 106 (1007). 



pose of the possession was. Consequently, such offenses may be 1-iewed 
as punishing conduct both preparatory to use and preparatory to dis- 
tribution. I n  addition, they may be viewed as punisliing the possessor 
for his conduct in acquiring the drug. Howerer, ncqulsition offenses 
may themselves be. viewed as prophylactic to either subsequent use or 
subsequent distribution. Use, of course, could be more directly 
reached by unishing use itself or punishing being uncler the infiu- 
ence of a &ug; and some State laws so provide. However: most 
American statutes are content to punis11 possession. I f  simple posses- 
sion is punishable, there would seem to be no reason for directly pro- 
hibitin either use or being uncler the influence unless these things 
are to f e graded differently from simple possession. The crime of 
simple possession can reach virtually ererF situation that can be 
reached by crimes of use and being under the influence of a clr i~g.~ 

. , h o s t  all American narcotic : ~ n d  dangerous drug laws punish 
simple possession. However, until recently amended, the Drug Abuse 
Control Amendments did not punish possession of a controlled clrug 
for personal use eren if the possessor obtained the drug unlawfully. 
Because a simple possession otfense inevitably reaches conduct pre- 
paratory to use eren if directed against traficking and distribution, 
such an offense raises two policy questions: Shonld a user be subject 
to punislment for such possession? If he should. should it be so pro- 
vided in a Federal Code, as well as in u State Code ? 

In considering whether the user should be punished for his use, it 
must be recognized that the clirision between traffickers or distribu- 
tors and users is not as clear cut as the use of the different terms 
would inlply. Certainly not all drng users who obtain drugs by un- 
authorized means distribute drugs, but apparently a substa~ltial nim- 
ber of illicit users do engnge 111 some form of distribution. Some 
heroin addicts at one time or another sell drugs in order to obtain 
finds to maintain their habits, to support themselves, or for other 
reasons. m i l e  such conduct is less preralent in the case of persons 
addicted to those opiates having lcgitinlate medical use, some of these 
persons rimy also sell drugs. tTsers of other drugs may also sonietimes 
sell thein. hloreover, illic~t users may also give dru s a w q .  Some il- 
licit users of hallucinogens, amphetamines, and % arbiturates take 
their drugs in social situations vhere thej- may sell, exchange, or give 
them away. They often buy drugs for friends or share them with 
friends. Such conduct is apparently particularly ~ 0 ~ 0 1 1  among 
marihuana users.' Even heroin may be given away by users.5 

'To directly punish being under the influence of a drug would conflict nith 
proposed section 301 (1)  of the IWW Code because it would make punishable a 
status rather than an act or omission. 

' S e e  CALTFORNIA LEGIBLAT~RE. JOIXT LEGISLATIFF COXX FOR THE RETISION 
OF TBE PEKAL CODE: PROPOSED TENTAT~VE D R ~  AKD COU~IESTARY: DRCCS- 
PAET I: MUIHUANA 153 (1968) ("Our data indicate that orer 2070 of the users 
of marihunna hare sold the drug on occasion in small quantity, to friends who 
tacitly agree they nill return the favor if the drng becomes available to them 
in the future.") 

' S e e  ~ n m , . G ~ r u n n .  LEE k ROBESFELD. THE ROAD TO H:  XQBCOTICS, DELIS- 
QUESCT, AXD SOCIAL. POLICT (1964). 
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Of course, users (who usual1 have obtained the drug legiti- 
mately) give conlmonly prescri g ed barbitnrates, secI:\tives, t u n -  
quilizers, and a~nphetamines (in capsule :lnd tablet form which :we 
medically intended for oral use) to llouseliold members and friends 
much as they givc aspirins to such persons. In  addition to selling or 
giving away drugs, users sometimes proselytize and help to create a 
climate favorable to use. TJsers (though certainly not all users) do 
help to spread use. Consequently, use and being 11 user cannot be en- 
tire1 divorced from t r d c k i n g  and distribution. 
il i though there may be special reasons for not punishing the use 

of particular drugs, generally the main reasons for not punishmg 
use are that the user (a) presents less of a threat to efforts to prevent 
uso than does the distributor or trafficker, (b) is less culpable than 
the tmfficker, (c) perhaps cannot profit from and map even be llnrmed 
by exposure to the penal-correctional process, and that even to label 
users as criminals may make them think of themselves and others 
think of them as criminals or outside=, thus alienating then1 from 
society, or in the cnse of those already alienated, alienating them fur- 
ther from society. To the extent that users do distribute, encourage 
use by others, arid help to create a climate hospitable to use, the first 
reason is somen-hat ~wakened. Moreocer, neither this reason nor the 
second reason necessarily leads to the conclusion tliat use or users 
should not be punished; they may only lead to the conclusion that sim- 
ple possession sllould be treated as an offense less serious than trafick- 
ing. Similnrly, while users can be seen ns.lcss culpable because their 
conduct is so often essentially self destructive and because mnny (but 
not all) of tliem are disturbed, alienated, or present psycllintric prob- 
lems, this lessened culpability need not necessarily exempt them from 
punishment. The c~riminal l a a  punishes nlany people who nre dis- 
turbed, nlienatecl, or present psycliiatric problems if they do not 
thereby meet general standards governing lack of criminal respon- 
sibility. Even the possibilit~ that substantial numbers of users can- 
not. profit from the penal-correctional process, and even the pos- 
sibility that labeling users as criminal mag alienate or f ~ ~ r t l i e r   lienat ate 
them froin society, may mean only that they should not be made sub- 
ject to punishment unless other goals of the criminal law require tliat 
they be ni:& subject to punishment. 

While, again, there may be special reasons for not punishing the 
use of particular drugs. :IS :I general matter probably all that can be 
said is that the criminal law, being such n strong social weapon, 
shoultl be used only cautious1;v and that society should be particular- 
ly cautious before punishing persons whose conduct is essentially 
self destrncti~e. and who maF be dislrbed,  or nliennted. or  present 
psychiatric problems. Whether to punish simple possession, then, in- 
volves considerntion of such factors as: (a) to what extent cnn it be 
expected tliat use may directly be deterred by the offense? (b) to what 
extent can it be expected that distributions by users and by traffick- 
ing non-users will be deterred by the offense? (c) to what extent can 
it be expected that other crimes committecl by users can be deterred 
or otherwise reduced by the offense and by sentences under i t ?  (cl) to 
what extent is the offense needed to manifest and internrllize society's 
attitude toward use (n factor that is in part depenclent on the rela- 



tive l~nrmfulness of particular drugs and the relative distaste society 
holds toward use of particular drugs) ! (e) to what estent is use com- 
mon ! ( f )  to what extent does use indicate that the user varies from 
what is deemed nor~llill in our society? (g) to what estent may use of 
a particular drug carry with i t  n potential for harm either to the user, 
to other people, or to society generally? (11) to what extent may the 
penal-correctional process olfer rehabllitatire or treatment programs 
that may be helpful to some ilsers (and how many users). or, on the 
other liand. to what extent mity exposure to the process be l~armful to 
users? ( i )  to what extent is the oll'ense necessary for effectire lam en- 
forcement (for esnmple, in making it easier to investigate cases involr- 
ing-suspected traffickers and to prosecute such persons, and in giving 
polwe and prosecutors le~erage by which to induce a user or trafficker 
to lead them to sources of supply) ? ( j)  to what extent are such lam en- 
forcement needs legitimate. ancl (k) what d u e  is to be placed on the 
user's desire to pursue his own inclinxtions and on his privacy? The 
ultimate answer must be the result of balancing the costs and benefits 
to be expected from the offense. The balance may well be different 
for difl'erent drugs or different classes of dru . And complicating 
tho matter still further is the absence of factua $ data on many of the 
things that go into the balance. For example, we do not h o w  what we 
can expect in the way of deterrence: we do not know enough about 
tlw risks of some of the drugs ; :uld while i t  seems clear that  a simple 
possession offense makes lam enforcement against traffickers easier. me 
do not know how nmch it, adds to the effectiveness of law enforcement. 

The writer belie~es that the balance is different for the different 
groups of drugs, and consequently the draft distinguishes among 
them. 

The draft also reflects the position that it is appropriate for the 
Federal go~ernment to p~mish simple possession of drugs. The pro- 
posed Federal revision is on tho whole being drafted as a State Crim- 
inal Code would be drafted, defining offenses as a State Code would 
define them. When, as is usually the case, the Federal interest is 
limited, the revision expresses those limitations as limitations on Fed- 
eral jurisdiction rather than in the definition of offenses. Certainly, 
simple possession should be punished when it occurs in the special 
territorial and maritime juriscliction of the United States as i t  would 
be punished under a State Code. Unlike the situation in the States. 
the Federal government is sole sovereip within that jurisdiction. 
However, i t  is snbmitteci that Federal law should also reach simple 
possession occuring within State borders. W i l e  the paramount con- 
cern of the Federal +gorernment is and should be enforcement of the 
law against substantial traffickers. and prosecutions against users based 
on use are p r imnr i l~  a State concern, it does not follo-iv that the Fed- 
eral government has no interest in punishing users for their use. 
Persons who violate other Federal laws ma1 be found in possession 
of controlled substances: and i t  would ba desirable if these cases could 
be completely disposed of in a Federal court. rather than split between 
State and Federal courts. 

Moreo~er, to the estent that, a simple possession offense may be 
utilized against persons believed to be traffickers. Federal prosecutior~ 
becomes more appropriate. Consequently, the draft takes the posi- 



tion that Federal jurisdiction over unlawful possession should be 
plenary, extending to transactions within State borders nnd woultl 
make jurisdiction coextensive xith that of the regulatory bill now 
being prepared by the Justice Delxlrtment. If, hon-erer, the Com- 
mission is of the opinion that Federal jurisdiction over unlawful pos- 
session sl~oi~lcl be more limited, it co11lc1 he restricted to the special 
territorial nnd maritime jurisdiction of the Vnited States, or to any 
or all of the other bases listed in section 201, e.g.. section 201 (j). (movc- 
ment of the drug in interstate commerce during the possession). 

2. The Approach of the Draft. 
(a) Restricted drugs.-Simple possession of restricted drugs is not 

an offense under the dmft. This is in keeping with the function of 
the restricted drug clsssificntion as n clnssificntion for those substances 
for which stringent criminal treatment is undesirable. 

(b) Dangerous and nbwnb7e drugs.-The draft reflects the posi- 
tion that, on balance, simple possession of dangerous and abusable 
drugs should be subject to sanction, but that the sanction should not 
be severe. The objects of the sanction are to state a judgment thnt 
society disnpprores of nse, which may be internalized in the popula- 
tion and consequently influence conduct, and to more directly deter 
use and user distribution. 

Admittedly, it is not clear to what extent either simple possessio~~ 
offenses or their enforcement are a substnntial deterrent to use. Our 
experiences with illicit use of mind- and mood-altering drugs show 
that a great many persons are not deterred hy making possession of 
then1 against the  la\^. Probably the major deterrents are nppreciation 
of the dangers of the various drugs and reduction of thc? supply by 
enforcement against traffickers. Reduction in use may also follo~v 
from improved social conditions and treatment that helps drug prone 
persons develop more stable personalities. I t  is possible thnt some 
persons may be attracted to use by tlie fact that "it's illegal."O 

Moreover, such offenses may foster a negative self image in the user 
L and aliennte him or further dienate him from society by branding 

I him a criminal or  I-To~ever. while such offenses cannot by 

I 
definition deter persons who hare lost control over their use and do 
not deter many others who hare not lost control over their use, it is 

I 
1 

not clear that they cannot inid do not help to deter still other persons 
from use and, perhaps more important in the long run. that they do 

I not help to internalize negative attitudes toward use. Given the rela- 
tive serioi~sness of tlie risks involved :ind thnt may be involved in use 
of dangerous and abusable drugs, it is submitted that sinlple posses- 

1 sion should be subject to some sanction. 7Thile i t  may be that educa- 
tional efforts may help to deter use and internalize negative attitudes 
toward it, on balance this function should not at the present time bc 
left to such efforts alone. Effective education is a delicate task, and it 

'It is unclear. however, whethw such pr.wlis mould cense to be attracted to 
use if possession were not an offense but trnmcking still was. The attraction of 
the forbidden would still be present. Moreover. it might be pre.wnt even if traffick- 
ing were lawful but use was still sociallr diLmpprored. 

a See Fort, Social and Legal Heapme to  Plraavre-Wring Dricga, in BLW ET AL, 
UmpIAm m.5,221 (1964). 



is not clear horn effective even the best educational efforts can be? 
Educational efforts would seem to be particularly difficult. with respect 
to a drug like rnarilluana of which the risks are disputed and which 
does not seem to produce adverse effects on most hnerican users in the 
patterns in which i t  is used in the United States. Education is to be 
encouraged and is necessary, but i t  is questionable whether at the 
present time i t  is desirable to place exclusive reliance on it. TThile the 
objections to punishing illicit use are serious, it is not believed that 
they are sufficient to preclude it. Much, however, depends on the 
severity of the smction. It is submitted that the objections to punish- 
ing illicit use are sufficiently substantial to preclude penalties for sim- 
ple possession vrhich are more severe than those contained in section 
1821(1) of the draft. 

The selection of particular drugs for inclusion as dangerous drugs 
rather than as abusable drugs (and vice  em) for purposes of grading 
unlmful possession is based on n number of factors, including poten- 
tial and pattern of abuse, risk to public health and potential for 
physicnl or mental clepcnde~~ce.~ The relative effect of different drugs 
must be considered. For  example, LSD is more potent than marihuana 
(as defined). TSThie there is some reason to believe that if a person 
took enough high potency ~n:arihuann over a short enough eriod of 
time. lie might suffer effects similinr to those produced by LED. LSD 
is much more likely to hare more harmful effects than marihuana. 
Although it is recognized that the relative harmfulness of different 
mind- or mood-altering substances is often debatable, since one's judg- 
ment depends on what types of I- arm concern him most; nonethdess, 
n judgment must be made. 

Consideration should also be given to whether a drug has approved 
medical use in the Un;ted States without severe restrictions or linmitn- 
tions. I h g s  having such use are not likely to have extremely harmful 
effects on R large scale, and illicit use of such drugs, ~ h i l e  not desir- 
able, does not necessarily indicate that the illicit user appreciably 
departs from &at is normal in our society. It is not uncommon for 
people occnsionally to obtain prescription drugs, whether mind- or 
nlmd-altering or not, fro111 :L phnrnmncist. without. n prescription. This 
pr:tcticc is undesirable and 111:iy sometimes Involve barbiturate-, sedn- I 

tive-, or :~mplmetanline-de~~cnde~~t~ persons who may "work" phanima- 
cists in this \ray: but it m:iy :~lso involve the nondepndent house- 1 

wife n-110 is harried or cannot sleep and who seeks to medicate herself 
rather than to seek medical advice. She may believe that a drug pre- 
scribed nt some time in the past will help her again. or  she may fol- 
low the sucpstion of friends, relatives, or even her pharmacist. While 
this pr:wtice is undesirable, i t  is questionable whether it is serious 
enoudi to be sanctioned at n11. Possibly, the sole snnction should be I 

on the phnrmncist. who is n "gntekeeper"l"micl has x position of 
special responsibility. However, if the recipient is to be penalized 
in order to manif-st the undesirability of the practice and to discow- 
age it, the smction for a first offense should be limited to treatment as 

'See Testimony of Dr. Richnrd H. Blum, Director. Psycho-Pharmacolozy Proj- 
ect. Institnte for Human Problems. Stanford University. in United States r. 
H;itlra. Crim. No. SF27 fF7.n. Mo. 1967) (mimeographed). 

See the note on classificntion of drugs, s u e .  
lo The word is Dr. Rlum's. 



an infraction. Bs an infraction it will not involve deprivntion of lib- 
erty or constitute a conviction of a :rime. 

In addition, where a drug n h c h  has medical use without severe 
restrictions or limitations is given to a friend for relief of tension or 
depression, it ~ o u l d  be undesirable to punish the recipient for more 
than an infraction for a first offense. This is another situation where 
i t  is questio~iable whether the conduct i~. serious enough to karrnnt 
any sanction, but becaw of dif6culties m discriminating such con- 
duct from other situations which have n greater potentinl for harm, 
section 1824(1) reaches it. While undesirable, such conduct is quite 
common and is not necessarily harmful. 

Finally, consideration of the degree of sanction necessary for ef- 
fective regulation is also involred, and the selection is in part based 
on those drugs that appear in illicit channels usually as a result of 
illicit cultivation, .production, or importation, as opposed to those 
drugs that appear In the illicit traffic usually as a result of diversions 
from legitimate channels. A simple possession offense may be de- 
sirable in order to deter illicit traffickers as well as to deter and an- 
nounce disapproval of use. Insofar as a simple possession offenst 
is directed against traffickina rather than use, greater penalties for 
violations are appropriate. &Fever, when illicit drugs are general1 
diverted from legitimate channels rather than illicitly cultivnted; 
produced, or imported, the need for a simple possession offense curry- 
Ing a substantial penalty for this purpose mould appear less ncute. 
Diversions from legitimate channels may be reduced by snch auxilinry 
devices ns record keeping, inventory, and inspection requirements. 
These mcnsures are unavnilable when drugs in illicit chnnnels hnvc 
been illicitly produced, cultivated, or imported. 

I n  every case the selection of a drug for inclusion ns nn nbusable 
drug hns been based on a balancing of these fnctors. By making un- 
lawful possession an infraction for a first offense, the lnw may nt- 
tempt to deter and to announce disapproval of use without st-igmatiz- 
ing the offender with a criminal conviction or permitting h ~ m  to be 
deprived of his liberty. Later offenses are treated as either Class l3 or 
Class A misdemeanors. Enhanced treatment for such offenses is in- 
tended as a deterrent. 

1 The stigma of criminal conviction and the branding of a person as 
I n criminal ought to be avoided to the extent thnt it is possible to do 

so. Many persons who illicitly use drugs have much to lose by bein 
I convicted even of s Class B misdemeanor. Also, the mere existence o f 
1 laws thnt label users ns criminals mav compound their alienation from 

society. These considerations are particularly importnnt ns the num- 
ber of illicit users in the population becomes substantial. Although 

I infraction treatment still involves labeling the user as deviant, i t  is a 
lesser label than the label of criminal. Iforeover, we should be quite 
hesitant to label as criminal that conduct which often is essentially 
self destn~ctive. While these considerations would also support in- 
fraction treatment for unlawfnl possession of dangerous drugs, i t  is 
sllbmitted thnt the character of the drugs to be classified ns dnngerous 
lnny present. 1~ different balancing of considerztions 

'ITnlawful possession of dangerous drugs is t W  ns a Class A 
misclemennor in an effort to express dimpprovnl of use, to  deter use 



nnd user distribution, and also to provide a greater deterrent to non- 
user tmfficking. Class A misdemeanor treatment should act as a 
greater deterrent. to trafficking than treatment as an infraction and 
mill permit a trafficker whom ~t is possible to convict only of unlaw- 
ful possession to  be sentenced to imprisonment, 

While the sanction may not be sufficient to provide substantial 
leretxge for inducing a. possessor to reveal his source of supply, it is 
submitted that the need of lam enforcement for leverage -rith wl~ich 
to induce cooperation is not s proper reason for raising the penalty for 
t,he offense or for prosecuting persons who do not cooperate. It is  im- 
proper to subject n person to punishment. and condemnation wllich is 
not warranted by the seriousness of his offense, his need for rehabili- 
tation or incapacitation, or considerations of general prevention. 
Further, when the decision to prosecute for simple possession depends 
on whether the suspect has cooperated, it is based on purely subjective 
standards of the prosecutor or law enforcement personnel and is not 
reviewable by court or jury; the sus ect is deprived of a judicial de- 
termination on a crucial issue. Fina f ly there are risks that both sus- 
pects who have cooperated to the satisfaction of the prosecutor or  lam 
enforcement personnel and users also may be prosecuted as felons. 

Unlavful possession of clangerous drugs is treated as a Class A 
misdemeanor rather thnn as n felony because the offense is primarily 
directed against use and user clistribution. The same reasons which 
support not punishing use at all counsel against punishing i t  more 
severely than misdemeanor treatment would permit. Felony treat- 
ment should be reserved for those persons who actually traffic, inclnd- 
ing those who possess with intent to transfer or otherwise dispose. 
While the offense is in part directed against user distribution and 
non-user tmffickinp, it would be inappropriate to punish possession 
as a felony when intent to distribute cannot be established. Not all 
users distribute, and felony treatment for possession would in effect 
allow nontrafficliing users to be punished as felons. While it might be 
argued that opiate addicts should be treated as felons because large 
numbers of addicts are engaged in fund raising crimes, such treat- 
ment is clearly inappropriate. They would then be subject to en- 
hanced punishment based on a group propensity to eng?ee in such 
crinies. Indiridnnl addicts shonld be puu&hecl for fund ralslng crlmes 
as they commit them. Jl'oreorer, felony trentment for users cannot a t  
the present tima be justified on the ground that it permits n sentence 
long enough to serre a rellabilitntive or treatment purpose. As es- 
plained in the note on civil commitment, infm, c ~ ~ r r e n t  treatment. 
prospects for drug-dependent persons do not warrant long term in- 
carceration for treatment. and if they did, it would be preferable to 
use cc civil process in order to plc~ce such persons in treatment. The 
nroper treatment, for nondepcndrnt. users is nlso unclear. 1t.may rary 
from user to user. Outpatient treatment is probably appropriate for 
most, and i t  does not follow that merely because n person tries or uses 
n mind- or mood-altering substmce he necessarily requires treatment. 

The Justice Department intends to control certain precursors of 
mind- and mood-altering drugs in the omnibus bill it is currently 
preparing. It is premature at this time to make any decision as to 
whether offenses involving sl~cli precursors should be q d e d  on the 
same level as offenses involving the drugs of which they are precur- 



sors or on a lesser level. Tlie decision will in large part depend on how 
inclusive the definition of "precursor" is in the omnibus bill. This 
definition is still bein revised. I n  an event, when section 1829 is 
finnlly drafted, it will % e neccsary to dY raft it so that n substance like 
mnrihuana, which  ill be clnssifiecl ns an abi~snble drug, cnnnot be 
colisiderecl ns n dangerol!~ drug just becnuse it is tlie source of more 
potent cnnnabis prepnrntlons which tire clnssified ns dangerous drugs. 
I n  the TJnited States, mnriliunna is nsually used for its o m  eflects 
nnd is not often used ns the source of more potent c n n n a b ~  
prepnrntions. 

I n  the case of unlnwfiil possession of dnngerous drugs and in those 
situntions where unlawful possession of abusable drugs is :I Class A 
or B misdemeanor, there should be provision for suspended entry yf 
judgment, ns discussed in tlie note on ding of trnfficking, supra, m 
order that persons found guilty of mis %" emeanors may avoid judgment 
of conviction if they sntisfnctorily corn 1 with conditions of proba- 
tion or are dischnrged from pmbation.13&d1 a provision is not con- 
tained in tlie draft because of the possibility that a general provision 
will be contained in the sentencing part of the Code. There is particu- 
lar reason for such treatment &ere possessio? .is inrolred. Mnny 
po.-rs possess onlv for pe~wnnl use. I n  addit~on, as discussed 
the note on grading of trnflicking, there is much vnrintion even among 
trnfiickers, and certain traffickers may well deserve the opportunity to 
avoid having a judgment of conviction entered against them. I f  such 
a provision IS desirable in the case of trafficking, i t  is a fortiori desirn- 
ble in the case of unlawful possession. 

NOTE 

DEPENDESCE -1s A DEmSE TO UNLAWFUI, POSSESSIOS 

Section 1824(2) mould create a defense to the offense of unlawful 
possession for persons so dependent on dnngerous or abnsnble drugs 
that they lack substnntinl cnpacity to refrain from use and possess 
for ersonnl use. This defense would not exculpate all persons com- 
mon P y known as addicts or drug-dependent; rather, i t  would excul- 
pnte only those who are dependent to the extent that they hnve to n 
great degree lost their capacity to refrain from use. -4s will be ex- 
plnined later in this note. a person successfidly raising this defense 
would be eligible for civil commitment for :I period of approximately 
3 or 3 and one-half years, nnd neither the prosecution nor tlie court 
could raise the defense if the defendnnt chose not to. The defense 
would not be available to drug dependent persons who commit other 
crimes such as trnfficking in controlled dnngerous substances or theft 
mlless they suffer '"mental disease or defect:' coming within the Code's 
general provisions on responsibility. Addiction by itself would not 
of necessity constitute sucli :t mentnl disease or defect. 

The proposed defense mily be characterized as one of lark of respon- 
sibility. of excuse, or of plinrmacological duress. I t  is supported by tlie 

Such a provision appears an Study Drnft section 1827. 



strong possibility that it will be held by the Supreme Court to be 
constitutionally compelled as me11 as bp co~~siderations of policy. The 
oonstitutional dimension of the problem is discussed in the appendix 
to this note. 

The basic arguments for exempting from punishment for his use 
the drug user who is so dependent on the drug he uses that  he lacks 
substantial capacity to refrain from use of that drug are: (a) by de- 
finition, he is in 111s ordinary life situation unable to respond to tile 
demands of the criminal 1:lw that, he refmin from use and hence, 1s 
nondetermble: (b) there is growing recognition that he should not 
be viewed punitively; and (c) recognition of the defense would not 
substantiillly weilken (if nt all) efforts to prevent use or protect the 
public from dangerous persons. I n  order to eservpt such a person 
from liability it is also necessary that his condit~on not be unduly 
difficult to verify or define, and that this is so is not entirely clear. 
IIence. the value of the defense may be il1umin:lted by additional 
opinions from the National Institute of Mental Health. 

By definition the criminal law cannot constitute a slgnificmt re- 
straining influence orer the user who has lost substantial c:lpacity to 
refrxin from use of the drug he t:~kes. He is essentially nondeterrable. 
\\'bile in all but extreme cases he will probably refrain from using 
the drug on which he is dependent when there is "a policeman at  his 
elbow," he is nontleterrabk in his everyday life. I t  is true that some 
opiate "itddicts" do, after incarceration of several periods of incar- 
ceration, either :thandon their habits permanently or cease use for 
v:lq-ing periods of time. The reason for this is unclear. I t  ma1 be 
that tlieir loss of capacity to refrain from use was not in fact rery 
substantial; it may be that for these persons incarceration has x~orked 
therzpeuticallp: or it may be that for other reasons the)- have dut- 
grown their habits or L'matured out." Certainly, however, most ad- 
dicts do not seem to respond in this way, and on them neither the 
threat of punishment nor punishment itself exerts any substantial 
restraining influence. For most :~ddicts, criminal treatment has been 
the revolr~ng door of arrest, conviction, imprisonment, and release, 
repeated o-i-er and over. 

However. while decisions to exempt fro111 crin~inal responsibility 
are usudly justified on the ground that it is undesirable or  unjust to 
punish nondeterritbles, and p e r h p s  this should be suficient in itself to 
preclude conriction :tnd ptu~ishnwnt, we pmisll ~~ondeterrables in 
it number of sit~:ttions.~ Sometimes we punish them bccmnse their dis- 
itbilities are not gross enough to distinguish them from normal persons 
i~nd  sometimes because t h e ~ r  (1is:tbilities are not easily verified.? HOW- 
rrer, it. is slibniittecl t l ~ t  they are sometimes punished hc:\use we 
l h m e  the111 or regard them punitively despite the fact. t11:it tlley are 
~~onde te rnb le .~  . i t  times :l juclpment that the actor is not blame- 

' One rsclmple is whrre necessity ant1 duress nr' not recognized 11s defensw 
or are given only lilnited recognitio~~. See Regina v. D u d l r ~  and StrpAenr, 14 
Q.B.D. 273 (1884). 

' S e e  JIonEc PESAL  con^ 8 2.09 (duress ns u defense). Comment a t  2, 6. (Tent. 
])<aft So. 10.1960). 

Cf, 11. 31. Hart. Thc Aims of the Crin~~inal Laro, 23 LAW & CONTEMP. Won. 
401. 41411.31 (1958). 



worthy follows from the fact that he is nondeterrable; if he could not 
control his conduct, he mimot be blamed. Rut this is not always so. 
Part  of tlie significance of the requirement that the actor have a 
b'menta] &sease?' or "defect" in order to invoke the hisanity defense 
is that i t  sheds light on the extent to which the actor is regarded 
punitively or as blamewortli~. We do not. attach blame to disease. 
I f  a man is sick, lie is not blamecl or punisliecl, although lie nlay be 
confined for other reasons. 

Tlie culpability or  blame^^-orthiness of the addict presents. a trou- 
blesome question. Norn:ully, the addict begins use voluntarily, and 
his use is voluntary for an indefinite period. Only after a period of 
time has elapsed can he no longer substmltially refrain from use. 
Conseqnently, he might be considered blameworthy despite the fact 
that a t  t.he t.ime of the criminal act in question he could not conform 
his conduct (use or possession for use) to the requirements of .the 
 la^; he would be blamed for earlier volulitnq use. Howtrey, slnce 
he is being punished for use which he could not control, lt IS ques- 
tionable ~ h e t h e r  blame should attach for earlier use. The addict's 
voluntary use may hare occurred in the distant past, and he may even 
have been punished for it.4 Even the insanity defense does not 
distinguish between insanity occurring through v o l u n t a ~  conduct 
of the actor and insanity resiilting from involuntary  cause^.^ For 
example, though intoxication is not. generally a defense to crime, vhen 
a person has the state of %ettled insanity" by reason of use 
of intoxicants he may, if he meets other requirements, invoke tlie 
insanity de fen~e .~  

Moreover, drug addiction and addict use are increasingly bein T viewed nonpunit~vely rather than punitively. The American medica 
profession has for many years officially recognized opiate addiction 
as a condition that i t  wlll treat.' The American Medical Association 
has said that opiate addiction is "a medical syndrome based on an 
underlying emotional disorder," and that i t  has "the characteristics of 
a chronic relapsing psychiatric. disorder." There is no basis for dis- 
tinguishing dependence on other controlled substances from depend- 
ence on opiates in this regard. Many psycliiatrists view certain per- 

I solialitics as addiction prone. Sociologists are more inclined to see the 
causes of addiction as social rather than psychiatric, but they too 
generally concede that personality plays a part. One can argue whether 
addiction is really a disease, a symptom of a disease, or a social phe- 
nomenon. What is sigmficant is that i t  is increasingly being viewed 
nonpunitively. 

I 

I 
Even though acldicts, under existing American laws, are punished 

I for use and possession for personal use, there seems to be a definite 
I ' S e e  the discussion in Frankel, Narcotic Addiction. Crin~hraJ Rc8po?reibilify, 

a?? Civil Cnnrntitment 1966 UTAH L. REV. 581. 605605 (1908). 
Panlsen, Intoxication aa a Defense to Cn'm?, 1901 U. ILL. L. F. 1, 21-23. 
Id.  
' AlCEIUCm XEDICAL ASSOCIATION DEPA~TMEKT OF MEXTAL ~ T H .  NARCOTICS 

~~DICTIOK: OFFICIAL ACTIOJS OF THE AMERICAN NEDTCAL &33OCIATIOX (1963) 
( pnssim) . 

TRe Use of Narcotic Drugs i n  Xedical Practice and the Nedical Managmnent 
oJ Narcofic dddicte,  Joint Statement of the h e r i c n n  Medical Association Coun- 
cil on Mental Health, and the National Academy of  Sciences National Research 
Council. 204 J.A.M.A. 1181 (1961). 



trend to view the addict as something other than a criminal. Addic- 
tion mn be cliaracterized :is :L social problem, a public health prob- 
lem, a isease, or n symptom of a disease, but it is gradually beeom- 
ing recognized that. i t  is not something the addict should be punished 
for. Of course, the decision of the Supreme Cowt in Robinson v. Cali- 
fm7biaD contributed to this attitude. And the various civil commit- 
ment programs reflect it. But. this :tttitude antedates Robinson. Cali- 
fornia provicled for trentment of addicts before Robinson. The medi - 
cal ,rofession officially reco nizecl addiction as something that it* 
shou \ cl nttempt to treat long f efore Robinson. and the Federal trent- 
ment facilities at Lexington, Kentucky, and Fort Worth, Texas, 
opened in 1936 and 1939, respectively. Certainly, physical dependence 
presents n medical problem whether or not sychological dependence 
does. I n  other countries addicts are regar c f  ed as ill and have some- 
times been supplied with drugs by ph~sicians; we had such an es- 
periment in the United States. It is beside the point that it is not 
clear how effective supplying an addict with drugs is and that our 
experience with dispensing clinics may not have been satisfactory. It, 
is also beside the point thnt at. present treatment prospects for tho 
addict are uncertain a t  best and more realistically, poor. What is 
si@ficant is that we are increasingly moring away from viewing 
a diction punitively. 

This change in riew has apparently reached beyond professionals 
and into public attitudes. The only piece of empirical research on tl!e 
American public's attitude toward addicts of \rhich the writer IS 
?ware is contained in a survey conducted by Louis Harris and Asso- 
ciates for the Joint Conmission on Correctional Manpower nncl 
Trnining in November, 106'7.1° Both adults and teenagers were asked 
h o ~  adult and teenage drug nddicts arrested for using drugs should 
be trented. I n  the case of adult addicts, 2 percent of both the adults 
and teenngels sampled believed that they should be placed on proba- 
tion, and 10 percent of the adults and 11 percent of the teenngers 
sampled believed that they should be jailed. Howel-er, 85 percent of 
the adults and 86 percent of the teenagers sampled believed that adult 
addicts should be placed in hospitals. Three percent of the adults 
and 1 percent of the teeiii~gers were Unot sure." l1 I 

In  the cilse of teenage drug ~~cldicts, 3 percent of the adults and 5 
percent of the teenagers snmpled believed the itddict should be placed I 
on probation, while 5 percent of the adults and 12 percent of the 
teenngers believed he should be placed in Reform School. However, 
88 percent of the adults and 80 percent of the teenagers sampled be- 
lieved that teenage addicts shoulcl be placed in hospitals. Four percent 
of the ttdults :ind 3 percent of the teenagers were not sure." I 

Louis Harris and A ~ o c i i ~ t e s  interpreted this tlntn as follows: l3 
I 
I 

Cortain instances of antisocial behavior are recognized as ill- 
nesses, and there is overwhelming support for hospital trent- 
mrnt rather than n correctional solution. 

'370 U.S. 080 (1962). 
-The results of the surrey are published in JOIST Colru'a ox Commcnona~. 

MASPOWEB ASD TBAISING. THE I'uer,rc Loom AT CRIME AND C O ~ O S S  (lW). ;; Id.  
Id .  

" I d .  nt 13. 



While teenagers think slightly more in terms of corrections 
. than adults, among both groups it is understood that the 

alcohol or the drug addict properly belongs in the hospital. 
In  its summary of the findings, Louis Harris and Associates 

states : " 
Drug addiction and nlcoholism are overwhelmingly con- 
sidered illnesses which should be treated in a hospitnl. Over 
eight out of ten respondents felt this way. 

The Harris Survey did not deal with ~vhether drug addicts should be 
convicted as criminnls for use, but only with disposition. Also. the 
results of the survey did not support freeing addicts: only sniall per- 
centages of respondents considered probation appropriate. However, 
what is significant is that the p a t  majority of respondents did not 
view addict use punitively-they saw addicts as fit subjects for hos- 
pital treatment, and probably viewed them as ill. 

Of cou~se, the views of the public toward the nddict are arnbivnlent. 
Addiction is both feared and condemned. The public fears and 
vehemently condemns use, distribution, and nddict crime. 13ut this is 
not inconsistent with viewing the nddict c~s n sick person or viewing 
addict use nonpunitively rather than punitively. With addiction and 
addict use being increasingly oiewed nonpunitvely, the argument for 
exempting addicts from conviction nnd punishment for use and pos- 
session for personal use which they cannot substantially control be- 
comes stronger. Not only are we dealing with persons a h o  cannot sub- 
stantially conform their conduct to the requirement of the law when 
the conduct in question is use or possession for personal use, but with 
persons whose conduct is more and more infrequently being viewed 
punitively. To the extent that addicted use is not viewed punitively, 
the fact that most addicts used drugs rolunt nrily at an earlier period 
loses its significance. 

Esemptlon from conviction and punishment for possession when 
possession is for personal use ~ o u l d  constitute nn esemption from con- 
viction and punishment only for the lenst serious crime that the drug- 
dependent person is likely to commit. The drug-dependent pergon 
would still be punishable for tmfficking or for other crimes a~n ins t  

I person or property-crimes which, without denigrating the s~gnifi- 
cance of use, are more serious than possession for personal use nnd for 
which society can less afford to permit excuses. While the distinction 
is in part based on the seriousness of the offense. it is also based on 
causal considerations. While impoverished opiate addicts may be re- 
quired to steal in order to mmta in  their habits, milny American 

I opinte addicts have backgrounds of delinquency and criminality thnt 
I predate their addiction,16 iund for these at least, it car~not always be 

snid that criminality after addiction is n "result of" addiction. I t  would 
be possible to make the defense generally applicable and leave the 
causal question for adjudication in each case. However, it is submitted 

" Id.  at 1. 
UBee the discnssion in Blum, Mind-Altering Dtvrgr orcd Dangerous Reharior: 

Sarcotics. in PBEsrnm~'s COMMIBBIOS ON LAW ENFOHCEXERT AXD ADUINIBTBA- 
TIOX OF JUBTICE. TABK FORCE REPORT: N A ~ I C B  AND DBGG ABUSE 40, -5 
(1987). 



that i t  is nt the present time better to limit the defense solely to the 
offense of possession because the "causal" question is n difficult one 
which might be more difficult of accurate determination than the q u s -  
tion of substantial incapacity to refrain from use; because it is  dqubt- 
ful if the public is yet ready to view nddicts nonpunitively for c r m w  
such as trnfficking, theft, and robbery that affect persons other than the 
addict; and because tl~ese crimes nre more serious khan possession. Such 
defenses :IS iwcessity and duress ?re sometimes recogmzed ,as defenses 
to some crimes but not to more serious crimes.la 

I t  is doubtful whether the defense would le:~d to any significant loss 
of deterrent or genenil preventive effect. Persons who h a m  not lost 
substantial control over their use will be subject to punishment. And 
though there is a possibility that incapacity to refrnin from use can 
be feigned, i t  is doubtful whether there will be much motivation to 
feign it because successful invoc:ition of the defense will warrant the 
institution of civil proceedings 21s n result of which the addict could 
be conmitted for approximately 3 or 3 and one-half years. 

While there would not seem to be much incentive to feign in- 
capacity to refrain from use, the possibility that i t  can be successfully 
feigned does exist. Dr. Warren P. Jurgensen, Deputy Chief of the 
Nationril Institute of Mental ITe:~lth Clinical Research Center at Fort 
Worth, Texas, explained to  the writer that nn experienced opiate user 
may present, to the medical estminer a false but convincing verbal 
picture of very severe addiction and be able to feign some symptoms 
of withdrarral. The success of these efforts, he stated, is likely to be 
a t  least in part dependent on the experience of the medical personnel 
\-rho esnmine a person raising the defense, and unfortunately, the 
number of medic:~l and psychiatric persomel who lm-e extensive e:- 
perience with drug-dependent persons is not great. Examining physi- 
cians at jails and lockups do not generally have such ex erience, al- P though some intake physici:uls in detention centers that landle large 
numbers of addicts limy be quite f:~miliar with withd~xwal symptoms. 

I n  addition, Dr. Jurgensen pointed out thnt. the esiiininer is very 
dependent on information obtained from the nddict and that llis in- 
formation is often not ~erifiable. I t  is less verifiable th:m in the case 
of 11 homicide or  nssault in wl~ich the defendant raises the insanity 
defense. While because of the n:lture of the hypnotic withdram11 syii- 1 

clrome i t  would preslimi~bly be 11;11der to feign s p p t o ~ n s  of hypnotic I 
withdrnwal, the possibility that substantial loss of control over the 
use of hypnotics can also be feigned should not be discounted. 

Perhaps the most significant problem with respect to the proposed 
defense is that substantial inc:ipncity to refrain from use of dangerous 
or abusttble drugs is not easy to verify. Difiiculty of verification, +bile I 

related to the possibility of feigrlinp the defense, is a bronder problem. I 
I According to Dr. ,Turgensen such a defense for opiate use n-ould 

present several problems. A judgment that the defendant lacked sub- 
stantial capacity to refrain from use of opiates a t  the time of his pos- 
session is a more difficult judgment than a judgment whether the de- 

'* See MODEL PESAL CODE B 3.02 (just.ification generally : choice of evils). Corn- 
ment at 5 ff. (Tent. Dmft SO. 8,1%8) ; MODEL PENAL CODE 5 2.09 (duress as a d c  
fense) , Comment a t  2 ff. (Tent. Draft No. 10,1960). 



fendant who has assaulted or billed another lacked substantial capacity 
to conform his cor~dutt to the requirements of the law, because \ ~ h p  a 
person used an opiate at. a particulnr time is not as easily explailled bv 
his life history and personality dynarnlcs as why he nssaulted or killed 
:,nother person. Even a person with great clinical experience with ad- 
dicts could only make an intelligent guess as to the extent tliat the 
capacity to refrain from use was impaired ut the time of the use or 
possession in question: persons with less experience could llot guess as 
accul-t~tely. Eren the determination of an expert would beconle more 
difficult as tlie tinie between the esamination and the offense increased. 
Visible signs of adcliction snch as needle ha rks  often disnppenr with 
time. ,4nd needle marks merely establish use: they do not necessarily 
establish aclcliction, much less acidiction to the point of substantial 
u~capacity to refrain from nse. Similarly, certain symptoms of with- 
drawal are consistent with conditions other than withdrawal-a run- 
ning nose may be due to hay ferer as well as mitlldrawnl. I n  addition, 
viithdrawal symptoms do not necessarily signify substantial incapacity 
to refrain from use. h d  merely because the addict was undergoing 
withdrawal when arrested or when examined does not a l m y s  mean he 
was pliysically dependent nt the time of tlie offense. Much depends on 
the elapsed time between :wrest or examination and the commission of 
the offense. Finally? physical dependence is not essential to substantial 
incapacity to refrain from .use. An addict who has not used opiates 
for a substantial length of tnne may, when he takes his iirst dose upon 
returning to use (a time when lie is not physically dependent), llnre 
:IS little or eren less control as during the earlier period when he was 
physically clependent and using regularly. 

Dr. Jurgensen suggested that a defense based on substantial inca- 
pacity to refrain from use of other controlled drugs would present 
x-erification problems similar to or greater than those presented by 
such a defense for opiates. 

The difficulties of verifying substantial hicapt~city to refrain from 
uso suggested by Dr. ;Turgensen deserve further examination, and i t  
is submitted that before the Colnmission endorses the defense con- 
tained in section 1824(2), xdditiomd views shodd be secured from 
the National Institute of Mental Health. I f  the Comnlission does en- 
dorse the defense, it should recommend that persons desiring to raise 

I it should be examined at  the National Institute of Mental I-Ienlth 
Clinical Research Centers at Lexington, Kentucky, or Fort Worth, 
Texas, or in State facilities approved by the National Institute of 
Mental Health. I t  must, however, be recognized that this can inrolre 
considerable expense to the government, and tliat such expense may 
not be warranted when the offense of iinlnwfd possessioll is only a 

I Clriss A misdemeanor with respect to dangerous drugs and an even 
I lesser offense in the case of nlost violations involrinp abusable drugs. 

However, the possibility that the defense will 1)e held by the Supreme 
Court to be constitutionally compelled might make the expense factor 
irrelevant. 

I t  is anticipated that successful invoczition of the defellse will per- 
mit the g ~ \ ~ e r ~ m e n t  to  bring civil proceedings for conimitment of the 
defendant. It is not recommended that commitment be automatic be- 
cause while substantial incapacity to control use a t  the time of the 



offense is evidence that the defendant docs not possess such capacity 
at the time of trial, it is not necessarily conclusire. " While the writer 
has concluded (in tlie note on civil commitment, infra) that at the 
present time involuntary civil commitment in light of current treat- 
ment prospects is undesirable for clrugdependent persons not charged 
with or convicted of crime, for drng-depengent. persons charged with 
but not convicted of crime, ant1 for comm~tment of clrug-dependent 
persons conricted of crime for a period longer than the maximum 
sentence permissible for the cri~rie of which the person \ms convicted, 
:i con~mitrnent after successful invocation of the proposed defense has 
3 rolu1it:1ry element in that the drfendant must choose to raise it. Bear- 
ing in niind that the proposed mtiximum sentences under the draft 
for possession of dangerous and abusoble drugs are shorter than the 
maximum period of commitment contemplnted, this voluntary ele- 
ment, it is submitted, is suacient to hold the clefendant to an election 
and w i ~ ~ ~ i i i i t  the institution of involuntnry civil comniitmerit pro- 
ceedings when the clefendant raises the defense. However, if the 
court, the prosecutor, or  defense counsel were permitted to raiso 
the defense when the defendant lias chosen not to, the objections to 
inrolutitary civil commitment discussed in the note on civil commit- 
ment, infra, would :~pply. For this reason t~nd also to avoid interfer- 
ence wit11 the conduct of the defense, it is submitted that only tlie de- 
fendant may mise the defense. Moreover, it is also submitted that the 
term of commitnlent slloulcl not be completely indeterniinate, but, 
sliould be liniitecl to a maximunl period of t~pprosimately 3 to 3 and 
one-half years as under Titles I nnd III of the Narcotic Addict Re- 
habilitation Act. 

Recent legislation dealing wit11 civil commitment of :~ddicts, unlike 
legislation dealing with civil commitment of tlie mentally ill, has not 
generally been characterized by completely indeterminate commitments 
but by cornrnitments ~ ~ - i t h  determinate limits. When :t person is by 
reason of the proposed defense twquitted of 11n1awful possession, there 
is no substantial rwson why 11e should be committecl for a longer 
period tlim the person who is civilly committed on petition of n 
related person or who voluntarily commits himself under the 
Sarcotic -icldict Rehabilitation Act. Moreover, as it is, it. is not 
likely th:lt many dependent persons will choose to mise the proposed 
defense because it carries with i t  the possibility of deprivation of 
liberty for a longer period than does the offense for which the addict 
is charpecl. To  permit completely indete~minnte or l o n p r  comnit- 
rnents would probably make it unlilcel~ that the defense wonld be used 
:tt all. While the conimitment \ \ ~ ~ ~ l c l  primarily be intended for trent- 
inent purposes. it wo111tl be iustifi:thle, becawe the defense would be 
~xised ~olnntari ly,  to commit pwsoris who i ~ r e  not ileelned t m t a b l e  
but who it is determined constitute a danger of committing crimes 
against person or property (crcn if they do not present an immediate 
danger of engaging in conduct inrolring p e n t  risk of harm to the 
person of :inotlicr). 

Because the proposed defense is a clefense only to use and not to 
trafficking, and because even a person who is subs tan ti all^ incapable 
of refrtlining from use of an opinte or hypnotic may possess for dis- 
tribution :IS well as for person:~I use, in order to obtain the hnefits 

Cf. llolimt r. Harrir, 395 P.2d 012 (D.C. Cir. 1968). 



of the defense the defendant's possession must be for personal use. 
Both the elements of personal use nnd substantial incapacity to re- 
fntin fro111 use arc mnde matters of defense by section 18&(3). 

CONSTITUTIONAL CONSIDERATIONS INVOLVED I N  THE DEFENSE PROVJ!C)ED 
FOR IN BECITON 1 8 2 4  ( 2  ) DL1LIXG IVITH StrBRTAhrTIAL INCAPACl lT  TO 

K E F R X S  FROM CSE 

I n  1962,, in Robi?uon v. California,' the United States Supreme 
Court dec~ded that i t  was a violation of the cruel and unusual punish- 
ment provision of the eighth amendment, made applicable to the 
States by the due process clause of the fourteenth amendment, for n 
State to make addiction to narcotics a crime. The Court did not deal 
with the question whether the Constitution barred a State from pun- 
ishing use or possession of narcotics by an nddict as a. crime, an! 
after Robinson most lower courts considering the question held ~t 
did not.? I n  1966, however, the Court of ,4p eals of the Fourth Cir- 
cuit held that i t  ms unconstitutional for a &ate to punish a chronic 
alcoholic for the crime of public drunkenness~ and in 1968 the Su- 
preme Court passed on this question in Polce71 r. Texm4 

I n  PoweU, by s vote of 5 to 4 the Court upheld the cor~viction of a 
person whom the trial court had found to be it chronic alcoholic. Fpur 
Justices took the position that it. was not cruel and unusual unish- F n ~ r n t  for it State to pnnisli 11 cllronic nlcoholic for the crime o public 
drunkenness. The fifth member of the majority upholding the con- 
viction, Justice White, concurrm in the result, took the position that f even though, given Robimom. "t e chronic alcoholic with an irresti- 
ble urge to consume rtlcohol should not be punishable for drinking or 
for bem drunk," nothing in the record slipported the trial court's 
finding t f )at Powell had a compulsion "to frequent public places when 
intoxicated." Four Justices, in an opinion written by Justice Fortas, 
dissented on the ground that a person cannot be piinished "for bang 
in n condition he is powerless to change'' or for a condition that is 

1 "part of the pattern of his disease :ind is occnsioned by a compulsion 
sjm~tom:ltic of tho dircase."' Tlie dissenting .Justices snw no rea.;qn 

I not to respect the findings of the trial court that a chronic alcoholic 
cannot resist "the constant, escessi\.e conwnlption of alcohol." that 

chronic alcoholic cloes not appear in public by his own volition but 
under a conlpulsion symptomatic of the disease of chronic alcollolism," 

I and that Powell was n chronic a lc~ l~o l ic .~  

I ' 370 U.S. 660 (1962). 
' S e e  Sote. Alcoholi~tn.  Public Tntozicntion and tlrc Lalo, C ~ L V M .  J. OF LAW 

C S o c  Paon. 109,128n.142 ( 1 M )  (nse of nnrcotics). 
Dn'zter v. Hiina~rt, 356 F.2d 701. 764 (4th Cir. 1066). See alao Easter r. Die- 

trict o f  Colrtnrbin. 3fi1 FA3 50 (D.C. Cir. 11)66) (one-11nlf of the eo111-t rollcurring 
with Driver conclusion on constItutiona1 grounds: the other half renching the 
same conclusion by statutory interpretation). 
' 392 U.8.514 (1968). 
' I d .  at 540. 
' I d .  at 567. 
: Id .  at  569. 

Id. at 667. 



The opinion for the Court by Justice Marshall read R o b h e n  nar- 
rowly as holding only that "a state law which imprisons a person 
thus aftlicted [\nth narcotic addiction] as a criminal, even though he 
has never touched any narcotic dru within the State or  been guilty 
of an irregulnr behavior there, in & 'cts a cruel and unusual punish- 
~nent.);~ Justice Fortas read Robimon more broad1 His opinion 
stated that Robinson stands upon the princi le that "(&rislinal pen- 
alties may not be inflicted upon a person for \ eing in a condition he is 
po\verless to c h a n ~ v ; ' ~  lo that "tlie essential constitutional defect here 
is the same as in Robinson, for in both cases the particular defendant 
was accused of being in a condition which he had no capacity to change 
or avoid;" l' nnd that "a person may not be punished if the condition 
essential to constitute the clef neil crime is part of the pattern of his 
disease and is occasioned by a compulsion p p o m a t i c  of the 
disease." l2 

Similarly, Justice White rend RoZrinaon broadly. H e  staked : l3 

I f  it. cannot be a crime to have an irrestible compulsion to 
use narcotics, Robhson v. California . . . , I do not see how 
it can constitutionally be R crime to yield to such a compul- 
sion. Punishing an addict for using drugs convicts for addic- 
tion under u different nnme. Distinguishing betreen the two 
crimes is like forbidding criminal conviction for being sick 
with flu or epilepsy but permitting the unishment for run- 
ning n fever or having a convulsion. 1-11 /' e s  Robinson is to be 
abandoned, the use of narcotics by an addict must be beyond 
the reach of the criminal lnw. Similarly, the chronic alcoholic 
with an irresistible urge to consume alcol~ol should not be 
punishable for drinking or for being drunk. 

Justice White further stated : l4 
Outside the area of ~lcol~olism such n holding [that a 

person establishing the requisite facts could not, bemuse of 
the Eighth Amendment, be crirnil~ally punishable for appear- 
ing in public while drunk] mould not have a wide impact. 
Concerning drugs, such n construction of the Eighth Amend- 
ment would bar conriction only where the drug is ad+tive 
and then only for acts which are a necessnry part of add~ction, 
such as simple use. Beyond tllnt i t  would preclude punishqent 
only when the addiction to or the use of drugs cawed sufficient 
loss of physical and rnentiil faculties. This doctrine would 
not bar conviction of it heroin addict for being under the in- 
fluence of heroin in a public place (although other constitu- 
tional concepts might be relevant to such a conviction), or 
for committing other criminal acts. 

It is unclear whether, in stating that he would require that a drug 
be addictive in order to 1 1 : ~  the pnnishment of a person having an 

O Id. at 532. 
lo Id.  at 501. 

Id.  at 587988. 
" I d .  at 338. 
* Zd, at W 9 .  
11 Id. at 552 u.4. 
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irresitible compulsion to use the drug, Justice White meant that the 
dru must have a capacity to roduce physical dependence. 

Ofviously one cannot pexic t  with certainty that in the future 
the Suprerile Court will hold that :L person who lacks substantial 
capacity to control his use of :I drug ctmnot be punished for unlawful 
possession if his possession is for personal use. However, i t  is sub- 
mitted that the riems of five Justices in Powel2 v. Texaa make this- 
especially for drugs such as opiates, and barbiturates :md other hyp- 
notics that can produce ph3-sical dependen-11 sufficiently real pos- 
sibility that the Cornmission must consider it in deciding whether to 
inclutle such a defense in the Code. There wo111cl seem to be no basis 
for distinguishing n bar on punishment for the crime of use from 
a bar on punishment for unlawful possession when it is for personal 
use. I t  is unclear whether the Court would confine nny decision barring 
punishment to persons who totally lack capacity to control their use 
or wliether it would cstencl such a b w  to persons who subshntinlly 
lack capacity to control their use. However, when a person is unable 
to refrain from use in his everyday life, he is effectively beyond the 
control of the law even if he is able to refrain from use when there 
is a olicemm at his elbow. P n hile both the dissenting opinion in Pozae71 l5 and the opinion of 
Justice White l6 contnin language narldressinp themselres to the effect 
of the eighth :~mendment upon punishment for other crimes commit- 
ted by a person who cannot control his uss of a substance, it would 
seem premnture at this time to eren in part rest a defense to addict 
selling or addict fund rnisinp crime on any possibility thnt the Supreme 
Court will hold that such n clefense is constitntionally rcqnired. The 
question has not been presented to the Supreme Court, and it is im- 
possible to predict how the COIII-t n-ould decide it. 

NOTE 

The dmft  departs from at least some provisions of the existing 
Federal law ' by requiring tlliit in order to be guilty of trafficking 

I or u d i l ~ f u l  possession, the clefend:lnt lnust act wi l l f~~l ly  (as that 
term is defined in section 30.2 (1) (e) of the proposed revision) .* This 

'G Justice F'ortas m o t e  : 
I t  is  not foreseenblc thnt  findings slich a s  those which a rc  decisive 
here--nnrnely that  the appellnnt's being intoxicnted in public was il 
pnrt of tile pattern of his disease and due to a cornpnlcion symptomatic 
of that  clisense-could or would be mntle in  the cnse of offenses such 
ns driving n car wliile intosicnted, assnult. theft, or robbery. Such of- 
fenses require indcpeudent nets or cor~tluct nnd (lo not typically flow 
from and a re  not pnrt of the ~.mdromc of the disease of chronic alco- 
holism. If nn nlcol~olic should be convicted for criruinal conduct which 
is not a chnracteristic and involuntary pnrt of the pattern of the disease 
a s  it nffiicts him, nothing herein woultl prerent his punishnlent. (302 
U.8. nt 559 n. 2.) 

lo gee text a t  note 1-1. anp tn .  
' S e e  the note on existing Federnl Inw. 

The culpability requirement was changed in the Study Drnft to "knorringl~" 
(section 302 (1) (b)  ) to  nccord nit11 S. 3246. 



is accomplished by subsection (2) of section 302 which makes will- 
fullness the basis of culpability unless n provision provides otherwise. 
A person who does not willfully traffic does not present a &@cant 
threat to efforts to control mind- and mood-altering drugs and does 
not warrant imposition of the penalties prescribed for trafficking. 
Defendants vho  act without cnlpabilitr or who act negligently will 
probably violate the regulatory lam and may be amenable to prosecu- 
tion for reguatory offenses. 

The culpability requirement proposed is s o m e ~ h a t  broader than 
the culpability requirements of the New York revision and the pro- 
posed Michigan revision. Those revisions reach only defendants who 
act k n o ~ i n g l y . ~  The draft reaches persons who act willfully, in order 
to reach persons who, while aware of a risk that the substance they 
dealt in was a substance that is controlled or of other material elements, 
are not wficiently certain of its character or of such other elements 
to have acted knowingly. I n  the case of certain offenses, such as con- 
duct injuring others or cr&%ting a risk of injuring others or criminal 
homicide, persons who acted recklessly may appropriately be trfi~ted 
differently from persons who act knowingly or intentionally; but 
in the case of trafficking in or possession of a controlled drug the 
difference between those who act knowingly and those who act reck- 
lessly is not great enough to nvwrant such a distinction. 

While the proposed Michigan revision reaches only k n o h g  viola- 
tions, it prorides that: "Proof of transportation or possession of any 
narcotic drug, dangerous drug or LSD is primn facie evidence of the 
transportation or possession of the substance with knowledge of its 
character." This provision is explained by its reporters as follows: ' 

[In the case of sale] rt]he knowledge of what is being sold 
is so readily inferred from the sale transaction itself that no 
special provision establishing primn facie evidence standafds 
is included . . . . However, [in the case of transportation 
or possession] enforcement requires that the burden of assert- 
ing non-knowledge of the narcotic character of the substance 
possessed by the defendant be shifted over to the defendant. 
This is done by 8 6015, wllich makes proof of transportation 
or possession prima facie evidence that the defendant knew 
the chamcter of the substance transported or possessed. 
The defendant can offer rebutting evidence, but since in all 
but rare instances this must come from his own testimony, it 
nil1 be necessary for him to take the stand and undergo the 
test of cross-examination before he can hope to avoid the risk 
of a conviction. 

Neitlw the New Pork revision nor the &aft proposed here contain 
n similar provision. While knowledge of, or recklessness as to the 
character of the substance is more easily inferred when a transfer is 
involved, it is also often inferable when the defendant manufactures, 

'N.Y. RFX. PENAL LAW, art. 220 (McRinney 1967) ; Mrcn. REV. CRAI. CODE, 
c. 60 (Final Draft 1967). 

NICE. REV. C R ~ .  CODE 8 8015 (Final Draft 1967). 
' Id.. comment to c. 60 at  4%. 458. 



imports, Innds, receives, or exports n controlled drug. All of these 
nctivities necessarily involve possession, actrral or constrrlctive, nncl 
possession in itself mill often wm-rnnt an inference of knowledge of, 
or recklessness as to the character of the substmlce possessed. I n  addi- 
tion, circumtances surrounding the defendant's conduct will often 
nlso support an inference of kno~ledye or recklessness as to the chnr- 
ncter of tho substance possessed. Consequently, the e~qent  of the need 
of enforcement. for u provision like the Michigan provision is question- 
able. According to Richard G. Denzer, Chief Counsel to the Tempornry 
Commission on Revision of the Xew York Penal Law and Crilninal 
Code, there is no substantial need for such n pro~is ion.~ 

CONDUCT INGIDEXTAL TO PREGCRrBISO OR DISPEKSING 

It is recommended that the regulatory law include n 
excluding from criminal liability (1) the transfer to a member of the 
defendant's household, for use by a member of the household, of n 
drug prescribed or dispensed by a practitioner for the defendant or a 
member of his houseliold, and (2) the possession, for use by :t member 
of the defendant's household, or for personnl use, of a drug prescribed 
or dispensed by n practitioner for the defelldant or for n member of 
his housellold. Such n provision would deal with the comnlon pr:wtice 
of i~rtrnf:irnily use of drugs prescribecl or dispensed for one member 
of the f:rnlily. 

This is n drug taking nation.' Antibiotics, bnrbiturntes, sedatives, 
tnlnquilize~s, codeine and aspirin combinations, over-tlie-counter 
drugs, and numerous other drugs originally purchased or supplied for 
one member of a family are commonly taken by and given to other 
members of the family.2 For over-the-counter drugs slicll :is aspirin 
and exempt narcotics, no prescription is required. Other drugs require 
il  presc.ription or, in its absence, may be dispensed only by :I medicsl 
~)nrctitmner. Most. intrafaniily or ~ntrahousehold 11s  of mind- or 
moocl-altering drugs requiring a prescription involves drugs which 
were legitimately obtained by prescription or from n pract i t i~ner .~  

' Stntement of Richard G. Denzer to the miter .  
' A  mnsnltnnt to  the President's Commission on Law Enforcement nnd Admin- 

istration of Justice hns stated in a report t o  that  Commission: 
Our own society puts great stress on mind-altering drugs a s  desirable 
products which are  used in many ncceptable ways (under media l  
supervision), as part of family home remedies, in self medicntion. in 
social use [alcohol. ten parties. coffee klatches, ctc.]. In  tcrwa of drug 
u8e thernrest a n l o s t  abnormal f o m  of beAat.ior ia not to take any tnind- 
altering drrcgs a t  all. (Blum. Mind-Altering Drug8 and Dongcrour Re- 
havior: Dangerorla Drugs, in THE PRESTDEKT'B COUMISSION OX LAW 
~ N F ~ R C E ~ I E K T  AND A D X I & ~ S T B ~ ~ O S  OF JUS&CE, TASK FORCE REPORT: 
N~~corrcs  nsn  DRUG A B ~ S E  31, 23 (1967) ( ~ ~ r ~ p h n s i s  added)) .  

'A study conducted under the auspices of the National Tnstitute of Jlentnl 
Health revenled that  n large percentage of the persons studied hnd first re- 
ceived hnrhi t~~rates ,  trnnquilizers, and amphetamines iron1 ~nenibers of their 
families. Address hy Dr. M. Bnlter, Center for Studies of Narcotics nnd Drug 
A;uuse. NIMH, Rutgers Symposium on Drug Abuse, June 4. 1008. 

Stntement by Dr. Bnlter, supra note2. 



While intrafamily use of drugs, whether or not they are mind- or 
mood-altering drugs, is unwise, it should not be subject to sanction. 
Most, of this use probably involves small quantities, and the taking of 
small quantities of those mind- and mood-altering drugs which are 
prescribed by physicians does not generally present a significant risk 
of harm. I n  addition, the practice is both widespread, and, in our 
society, constitutes "normal" conduct. It is very questionable whether 
the criminal law should be used against widespread and "normal" 
conduct, especially when i t  is not clear that that conduct creates a 
significant risk of harm. Furtliermore, while the deterrent effect of 
the criminal law is always a somewhat speculative thing, i t  is ex- 
tremely doubtful whether the criminal lam can deter intrafamily use 
of drugs prescribed for one member of the family. Related to this is 
t,lie fact that a criminal sanction is likely to be unenforceable, and in- 
frequent enforcement is not, in view of how common and accepted 
intrafamily use is, likely to enhance respect for the law. Finally, even 
if a criminal sanction were more enforceable, it is unlikely that it 
would be enforced. I f  a case were singled out, prosecution might 
smack of unequal enforcement. As the Comments to the Model Penal 
Code statein another situation : * 

[Elsemption is the honest statement of the present and for- 
seeable law enforcement, so that district attorneys and other 
responsible officials should not face the problem . . . as one 
of discretion. 

While it. is recognized that even a drug legitimately obtained by one 
member of the family on a prescription can be used by a dependent 
member of the family or  a member of the family who is taking the 
drug Lcfor kicks," it is believed that the undesirability of subjecting 
in tmf~mily  use to sanction outweighs this risk. 

Because language excluding transfer and possession +thin a 
"family" might be very ciifficult to apply, i t  is suggested that the 
exclusion be limited to transfer and possession within a "household." 
,4lthou$i the term "household" may present some problems of appli- 
cation, it should still be easier to apply than "family." 

Distribution and use of legitimately obtained prescription drugs, 
both mind- and mood-altering drugs and other drugs, by a person 
other than the person for whom the drugs haye been prescribed or 
dispensed is not confined to members of the fannlp or household. Such 
drugs :ire commonly given to friends as medications also." house- 
wife inay give H, tranquilizer to a friend who is nervous or jumpy; 
she may e r e  a barbiturate to n friend who cannot sleep. I n  addition, 
a nervous friend may raid his host's medicine cabinet for a tranqui- 
lizer. Exclusion of such conduct from criminal liability dso could be 
justified. For several reasons, however, i t  is not clear that i t  should 
be excluded. A provision excluding transfers to friends or to intimate 
associates or possession for personal use of drugs prescribed for 
friends or intimate associates might be very di5cult to apply. And as 

'MODEL PETAL CODE 8 207.11 (self abortion, now section 23@.3), Comment (Tent. 
Draft No. 9,1959). 

'Dr. Balter's study also revealed that n surprisingly large percentage of the 
persons studied had first received bnrbiturates, tranquilizers, and amphetamines 
from friends. Statement by Dr. Balter. Rtlpra note 2. 



the protected circle is enlarged, the clinnce that the erclusioll lna X 
protect transfer to or use 49 dependel? persons or use "for kicks 
probably increases. A prorislon permlttlng.tl~e transfer of all enumer- 
atet{ small number of dosage umts of n legitimately obtained drug to 
any )ersm (and correspondingly, the posspssion for use of this ql?an- 
tity L y any p e ~ o n )  is possible altepitlve, because small distrlbu- 
tiolls are llot likely to involve a sign!ficant risk of harm. However 

limitations are, of course, arbitrary, :md by protectillg trans- 
fers to.a?cl possession for use by all ~)elso~is, the likelilmd tllnt such 
:I provision mag protect, transfers to or use by dependent persons or 
use "for kicks" prohbly  increases. 
~i provision protecting transfers of legitimately obtained d r u p  $0 

o the~s  or posse~1on of such drugs for "n 1l2eClical purpose" \vould, m 
the cnse of drugs like barbiturates, tranqu~lizeis. and amphetamines. 
which are medically used at  least in part for their mind- or rvood-alter- 
ing effects, present extremely d~ficult problems of apphcatlon. I f  one 
person gives another person an amphetamine because the latter feels 
depressed, is this a tlansfer for-n 'Lmedicnl" purpose? I f  it is, suppose 
one person gives :ln :implietnmlne to a person who is dependent on a 
drug. Amphetamine dependent persons often say they take the d r y ,  
because life is a drag without it or because they are depressed. While 
such a distinction may possibly be easier to :~pply in the case of e ~ e m p t  
narcotics. because exempt narcotics are usually used thernpeut~cnllr 
to remedy clearly physical conditions (e.g., for relief of cough), i t  
~rould seem so hard to :tpply in the cnse of most mind- or mood-alter- 
111g drugs that its efficacy would be very doubtful. 

Although limiting the exclusion to clrugs trnnsferred to or possessed 
for members of the 110~~se1101c1, or obtained for personal use from sup- 
plies prescribed or dispensed for a member of the household. is some- 
1h1t arbitrary, it is submitted that on balance it is the most satisfac- 
tory solution. 

Should a housewife who gires one of her bnrbiturates or trnnqui- 
lizers to a nerrous friend be prosecuted, an appropriate clisposition 
collld be made under :I provision pern1ittin.g or -*ring the collrt to 
disllliss the p r ~ ~ ~ ~ l l t i ~ i i  \\.hen it is of the o p ~ n i o ~  that conrictioll of the 
defedallt,  ~ o u l d  not serve the pilrposes of tllc? prorisioll tile clefendant 
\.iol:lted, or llnder i t  1)r0\-ishi permitting or requiring tile ciismissal of 
ffe m h h z i 8  Tiolations. A somewhat similnr provision is colltRilled jn 
the Model Penal C ~ d e . ~  

' Moos PESAL CODE !j 212 (P.0.D. 1962). 
Since the regulators Inw will deal with ~e te r innry  drugs, i t  is also recom- 

mended that  a n  esclllnion from criminnl liability b~ mnde for  ( a )  the trnnsfer 
(for administration to the animal) of a driig prescribed or dispensed for nn 
animal to n person who hns been giren care of the unimal and the possession of 
the drug for this purpose: (b) the transfe~. of n drug prescribed or dispensed for 
iln :~nimnl for ~ d l l i i n i ~ ~ r n t i ~ l ~  to nnother aninlnl in the transferee's cnrc; nr~d 
( c )  the possession of n drug 1)rescriberl or d i s ~ w n s ~ l  for an nnilnnl for nclminis- 
trntion to nnother nnirllnl In the possessor's care. Otherwise, the person who has 
been asked to mind thc clog while the owner is awny. the dog owner who gives 
nnother dog owner a trnnquilizer diLqenscd for the first owner's dog for ndmin- 
istrn tion to the second owner's dog. and also the second owner. could technically 
be gnilty of tramcking or unlawful possession, a s  the case may be. While girinp 
n~edlcatlon intended for one nnimal to nnother is unwise, i t  is probably not un- 
common. It does not involre nny risk to the person. nnd i t  is unlikely that it 
presents significant risk to the animal. It would seem likely that people are 
more likely to abuse nllnd- and mood-altering drugs in connection with tbem- 
selves than in connection with their animnls. 



CIVIL COJLJnTUEST 

1. /n~*oZrvSng Civil Commitment of (a) Dependent Persons Not 
Chmyed With Crime, (6) Dependent Persons Chmged With bud Not 
Con.thted of C~.im.e. (c)  Dependent Pemonx Convicted of C&ne fo7- a 
Conmitntent Pem'od That Nay Exceed th.e Naximum. Sentence Pqr- 
missible for tile C r h e  of 1Vltich the Persolt 20a.3 Convicted.-Wh~le 
ciril commitment for opiate addicts is-not a new idea, only in the lnst 
few years have extensive efforts at civll commitment become po ulnr. B The major programs are the California, Ken- York, and Federa pro- 
gmms They are based on the premise that the opinte addict can best, be 
treated if he is kept under sl~pervisioil-both in institution and com- 
munity-for an extended period of t h e .  The aim of treatment is 
~isunlly to help the :tddict 11ve drug free life and also to  rehabilit?te 
hi111 in a broader sense. The ~ni~uinnim period of commitment vnrles 
under different statutes: it is 7 years, and in some circuunstances 10 
years, in California; depending on the circumstances, 3 or 5 years in 
Kew York; and, n nin depending on the circumstances, 3 or 3 and one- 
half years under t f le Fedend Xtlrcotic Addict Rehabilitation -Act. The 
consensus of opinion seems to be that 1 year is usually an inadequate 
~ r i o d  of t h e ,  and the major statutes provide for a commitment of at 

least, :3 years. C i ~ l  conieritsient has been advocated for persons de- 
pendent on barbiturates iitld other controlled drugs as  ell as for per- 
sons dependent on opiates. 

The Narcotic Addict Rehabilitation Act of 1066 (NARA) provides 
for several types of civil corn~nitment as well as commitment for treat- 
n~ent  for persons sentenced after conviction of a Federal crime for a 
period that may not exceed the m a s b u m  sentence permissible for the 
crime of which the addict was convicted. 

Under the draft, a person convicted of unlawful possession of dnn- 
gerous drugs such as heroin and other opiates with high dependence 
potential commits a misdemeanor nncl may be sentenced only to n maxi- 
mum of 6 months' incarceration (or, if changed, to at most 1 year), 
and n person ndjudged guilty of nnlawful possession of abusable drugs 
such as hrbiturates commits an i~lfrnctioil.for the first offense and may 
only be fined. Moreover, it is unlikely that many persons will take 
advantage of the proposed defense to unlawful possession for persons 
who have substantially lost capacity to refrain from the use of n drug 
and possess it for p e r s o d  use, becruse this defense carries with it n 
risk that the person nrho successfullg raises it will be civilly committed 
for 11 period of 3 to 3 and one-hdf years. 

Because the penalties for nnln~~-ful possession are not long enough to 
permit the supervision over the time period that is ordinarily believed 
necessary, at least for the trentment of opiate addicts, it commitment 
under a sentence and limited by the maximum sentence permissible for 
the crime of which the person was conricted (as under Title I1 of 
h'AR;I) would not be worthwhile for most addicts convicted of 
unlawful possession. Consequently, i t  becomes a serious question 
whether general involuntary civil commitment is proper for dependent 
persons not charged with or convicted of crime on petition of a public 



official or other person, of involuntary civil conlmitment of dependent 
persons charged but not convicted of crime, and of involuntary civil 
commitment of dependent persons convicted of crime (usually mis- 
demeanors or lesser offenses) for a commitment period that may exceed 
the maximnun sentence permissible for the crime of which the perso11 
mas convicted. Given the penalty structure of the draft, such commit- 
ment is necessary to involuntardS treat dependent users who are not 
convicted of crimi~itil conduct of felony status. 

It is the writer's conclusion that given current treatment prospects, 
Federal I:LW should not at the present time contain any provisions for 
such commitments for either opiate nddicts or those dependent on 
other controlled dnlgs. Any nnnlysis must begin with opinte d d ~ c t s .  

(a)  O r t e  addicts.-Three gmunds have generally been urged to 
support ong-term involuntnr-y civil commitment of opiate ~iddicts no1 
charged with crime, those charged with but not convicted of crime, 
and those convicted of crime for a commitment period that may exceed 
the maximum sentence permissible for the crime of which an adhct 
was convicted. First, such civil commitment has been supported as a 
device to get and keep addicts in trentment, many addncts havFg 
proved unwilling voluntarily to begin treatment and many add~cts 
who, voluntarily haring entered treatment, leave against medical ad- 
vice. Secondly, i t  has been supported by analogy to the practice of com- 
pinlsory commitment of mentally ill persons who are dnngerous to 
themsel~es or others. It is argued that the addict presents a danger 
of comrnitingfiind raising crimes against property or of engapng 
in such narcotics offenses as trnffickinp. A third, and related ground 
upon which i t  has been supported is by analogy to commitment or 
quarantine of those who have contagious diseases. This argument rests 
on the premise that addiction is a ~ontngious disease spread by those 
addicts who introduce other persons to drugs and proselytize as well as 
traffic. 

While treatment of opiate addicts is n mntter of major concern 
and deserves encouragement, it is submitted that a t  the present t-he 
in~olnntary commitnient of opinte nddicts not charged with cmme, 
those charged with but not convicted of crime, and those convicted of 
crime, for n commitment period longer than the maximum sentence 
that is permissible for the crime of which an addict has been convicted 
cannot, in light of the deprivation of liberty involved, be justified by 
the pros ects for effective trentment. 

h g i s  f' ation providing for inrolnntnry ciril commitment of addicts 
merely sets the l e p l  procedure for mhqtever trentment measures are 
available for him. The enactment of lepslation is no guarantee elther 
that personnel and facilities needed for treatment will be provided or 
that treatment methods ~ 5 t h  n reamnable prolmbility of success exist. 
Both are, of course, matters of concern, but the lntter is of particular 
concern, for it is probably easier to insme that nddicts will in fact bo 
treated than that they nil1 be successfully treated. Even a colnmitmenl 
of resources furnishes no assurance of success. The hurried adoption of 
sexual psychopath laws, which have at. least in part. attributed to 
the treatment professions supxyful treatments they did not possess, 
should mnke 11s wnry of attnbutmng to those engaged in the treatment 
of opiate 'addids the ability to generrdly successfully tret~t addicts 



without thorough inquiry ns to whether or not they have the ability 
to do so. 

The results of efforts to treat 'addicts before the enactment of the 
California civil commitment legislation in 1961 are generally cons!d- 
ered quite disappointing The failure of these efforts to achieve s - f nXcant success has h e n  attributed not only to lack of power to  ho d 
roluntnry patients who left ngninst medical advice, but to  the fact 
that, at the end of hospitalization, addicts were released into the com- 
munity without any supervision of any kind. It was thus logical to 
assumo that compulsory institutionalization combined with prolonged 
and intensive su ervised parole or aftercare in the community (wlth 
the possibility o !' being returned to the institution for use of drugs or 
breach of other conditions of aftercare) might !cad to  improved 
treatment results. In addition, there was some empiricsl support for 
these assumptioql and they are some of the assumptions on ~ v h ~ c h  
esisting pro ams of civil ~ommit~ment rest. 

Di~ta she&ng light on the effectiveness of tho Sea York and Fcd- 
era1 programs are unavailnble. These rograms have only been in 
operation long enough to be placing E r g e  nambers of addicts in 
ilftercnre status at the present time. However, the California pro- 
gram has been in existence since 1961. o. significant number of addicts 
have been treated, and dnttt itre available. The data to the end of 1965 
were reviewed in n report prepared by a consultant to the President's 
Comnlission on Law Enforcement and Administration of Justice in 
1966 : = 

Involnntary commit ment is for n minimum period of 42 
months and n possible maximum of 10 years. An addict can 
be discharged from the programs only if he completes a t  
1e:wt 6 months of institutional care followed by 36 consecu- 
tive months of abstinence from drugs \vhile on supemised 
outpatient status. Between September 15, 1961, and Decem- 
ber 31, 1965, more thtin 5,300 nddicts were committed to the 
program. Of this number, approximately 1,200 had been 
committed prior to Jnnunry 1,1963 making them potentialIy 
eligible for release by ,June 30, 1066, after a minimum of 42 
~nonths in the progrnln. Of these 1.200 nddicts, 56 or less 
than 5 percent, had been discharged by May 31, 1966, upon 
conipletion of a 3 drug-free years on out-patient status. It 
should be noted, however, that the 5 percent discharge fig- 
ure does not take into account approximately 10 percent of 
the total number of those committed who are returned to the 
courts as undesirable. as well as a fairly large number who 
were discharged by the courts during the first two years of 
tho program because of errors in commitment procedures. . . . 

Bcc Disklnd, hTerc Horiconn i n  the Trrutnlent of Sorcotic Addiction, 24 FED. 
PRO&. No. 4. nt 66 (Dw. IIWW)). reportine on a Sew Tork parole experiment: 
Wnnd. New Propram Oflera Hope lor -4ddict8. 28 FED. FROB., NO. 4. a t  41. 42. and 
n.: (1WA). mfeming to a Cnllfornin pnrole experiment begun in 1959. 

Aronoaitz, Cicil Commitment of Narcotic8 Addicta and Sentencing for Nar- 
mtk D r u ~  Oflmaea [herelnnftrr cited ns h n o n i t z ]  In PRESTDEST'S C O \ ~ ~ S S I O S  
ox TAW ES~ECEMEST ASD ADMIXISTRATION OF JIJBTICE. TASK FOECE REFQRT : NAR- 
c o n w  AND Dsua ABUSE 148. 1! i i151  (1967) [hereinafter cited a s  TASK Fonm 
REPORT]. 



After lengthy institdionalization, only one out of five nd- 
tlicts released to ot~t-patient st:ltus h:ls l~ninined drug-free in 
tliu conllnnnity for 2 years or more, tilid one out of three for 
up to 1 year. 

1,:lter clnta'dealing with the California progr:m denlonstrnte some 
improvement. They show that 35 percent of addicts relensed to out- 
patient stilt us (supervised aftercare in tlie community) :Ire st ill in 
good s t : ~ n d i t l ~  on ontpatient status 1 gear following their first re- 
lease to outpatient st:ltus,3 and 17 percent :we still in good stilnding 
on outpntient st:itns three years following their first release to out- 
patient s t :~ tus ,~  When a person fails on outpatient status after his 
first release, he ma-j- be returned to institutionalization i d  then re- 
released. The California experience has been that the group ~vhich 
initially fails on outpatient status and is then reinstitutionalized is 
less successful in ren~aining in good standing on outpntient status 
than those on their first release to outpatient s t i ~ t u s . ~  It s l io~ ld  be 
noted, I~owever. that detected drug use is only one of the grounds for 
removing :~ddicts from good standing on outpatient stilt\ls. Thus, 
:ilthough only 35 percent of a group of addicts were in good standing 
on outpatient status 1 Fear following their first release to outpltient 
stntus, drug use (other thnn excessive use of ::lcohol) w s  detected 
in only 56 percent of the group during their first year on outpatient 
s t i~ t l~s ,  and opiate use Ivas detected in only 50 percent o i  ihe group:0 
The reniaini~lg use was use of innr ih~~ana  or  dimgerous Sinil- 
lady, d r ~ ~ * i n g  tlirer years folloning first re1e::se to outpatient strltlls. 
opi:~to use wns detected in 63 perceni of the group :uid I ~ I : I I ~ I ~ I ~ I I I : I  or  
tliingeroiis drng w e  in :in additional 7 to 8 p e r ~ e n t . ~  TTnwver, the 
hct  remains that many of these persons wlio were not detected using 
t l r r ~ p  were not co~lsiclerecl sufficiently good ~aisks at  the t itne to be 
jw~ni t ted  to remain in tlie conimunitj- :uid were reinslit~llioni~lizetl. 

Updating of data dealing with the percentage of those persons 
rlisclinrgrd from the program after n ~ninimmii of 42 ~~ion t l i s  in the 
program also reveals :I somewliat greater percentage disclinrgecl t Inn  
do earlier data. By .June 30, 1964. ~ilmost 8.100 persons h::d been conl- 
mitted to the propam: making them theore(.itallg eligible for dis- 
charge from i t  after 42 months ni i t  and a minimum of 3 drng free 
years on Tkcember 31.1967. Honever, by that (1:ite only 281 o r  slight - 
1y more than nine percent l ~ ~ d  l m n  dicliargecl after :3 (1r11g free years 
on outpatient statns.1° This  is an improvenlt.nt over the earlier figure 

' Krnnier et  al.. Civil Commitment for Addicts : The Cn1iforiii:i Prograni 
.'i (IN?) (mimeographed) (published in a slightly different wrsion in tlw 
Dwe~nlwr, issue of the American Journal of Psychiatry) [licrci~lnfter citwl 
11s Krnnirr, The California Program]. Dr. Iiroruer i s  Chief of >Icclicnl Rt.sairr.11, 
California Rehahilitntiou Center. Corona, C'alifornin. 

' Prrronnl cornm~~nic:ition to the writer from Dr. Krnnier. Ai~g. l(1, l!HiF(. 
' Kn~mer, The Place of Ciril ('ommitment in the 1\Ianngcnierit of Drug Ah~isr 

7 l9W) (nii~neogra~~hecl) [hereinafter cited a s  Kriimer, Drug Abusr] : ~wrson:~l 
cwiln~unir?ltio~~ to the writer from Dr. Krmner. hug. l(i.19QS. 

a Iirarner, The Californin Prnpmm. 8icprn note 3, a t  7 and Tablc 5. 
' Id.  
' Pcrsonnl c.o~~lrlltl~iir:~tio~~ to the writer from Dr. Krn~lier. Ort. 7. 1Mi8. 
* Dntn supplied to the writer by Professor Dennis S. Arononitz: cornpilrtl I).\- 

hini from tlrlt-41 sn~~j)lkvl to him 113- the Cnlifnrni:~ R~h-iltilitntion Cr~rtc~r. 
lo Personal communicntion to the writer from Dr. Krnmer, Slept. 17, 1%8. 



of 5 percent and like it, i t  does not include those returned to the courts 
as umdesirnble or those discharged because of errors in commitment 
procedures. However, this is still a small figure. I t  may be somewhat 
unrealistic to judge the effectiveness of the program on the basis'of 
this measurement because the average period of institutionalization in 
the California program exceeds 6 months, and consequently the aver- 
age patient cannot complete iflstitutionalized care and 3 gears of after- 
care in 42 months. However, it is still not reassuring that such n small 
percentage can be discharged on the basis of 3 drug free years in 
aftercare after bting in the program at least. 42 months. 

A more realishc measurement m y  be the percentage of addicts 
placed on outpatient status who nre chscharged after 8 drug free years 
on outpatient status regardless of whether they succeed on their first 
release to outpatient status or on a subsequent release following rem- 
stitut.ionalimtion. Apparently, nppromntely only slightly nuore than 
one addict out of five eventually completes 3 years in outpatient 
status:' although for some the third drug free year may not be com- 
pleted until their sixtieth months in the program or later.'* More 
significant is that it appears that as new "successes" are added. some 
persons who previously have completed 3 drugfree years on aftercare 
fail.13 Some have been recommitted?' The result is that approximately 
only 20 percent have been both discharged after 3 consecutive years 
on outpatient status and have not been detected in drug use after 
discharge.15 

The California data may sliow some improvement over prior efforts 
to t m ~ t  addicts. Also the mom recent Californin dntrr show improve- 
ment over the earlier data. I-Iowever, the Director of Medical Research 
for the California program has expressed "doubt that these results 
will change much within the framework of the present program.. . .:',lo 
and even the recent data show that the California program has not 
succeeded in getting n substantinl majority of addicts to refrain from 
use for the period that the legislature has deemed the minimum neces- 
sary for  success.^? 

Many addicts have been returned to the institution seveml times 
after fai lurn in  aftercare, and the chances of success seem to decrease 
with each fnilure in aftercare and consequent readmission to the in- 
st i tuti~n. '~ For these the revolving door in nnd out of jail or  prison 
has been replaced with the revolving door of civil commitment-in 
and out of institutionalized twntment center. and even when out, sub- 
ject to supervision. Dr. John C. I<rmer,  Director of Medical Rewrch  
of the Califomin Rehnbilit~tion Center, has written : l8 

If  a fairly large maiority succeed far prolonged p r i d s  of 
time in such n program then it. xonld be x useful approach. 

"Personal communication to the writer from Dr. Kramer, Oct. 14. 1 W .  
Pemonal communication to the writer from Dr. Krmer,  Aug. 16, 1088. 

I J  Personal communicntions to the writer fmm Dr. Krnmer, Sept. 17 and 
Oct. 14. IWS. 
" Personal communicntion to the writer from Dr. Kramer. Oct. 14, 1968. 
UPersonal communications to the writer from Dr. Kramer, Sept. 17 and Oct. 

14.1W. 
"Kramer. The Californin Ropmm, supra note 3. a t  9. 
"Rrnmer. Drug Abuse. auwa note 5 ;  personal communication to the writer 

from Dr. Kramer. Ane. 16.1968. 
UKramer, The California Progmm, 8UWa note 3, a t  10 (emphasis added). 



When, however, a majority fail within a year, and the 
average periods of intermittent incarceration are about equal 
to the time spent on parole, we mill probably find our patients 
spending nbout half a lengthy commitment incarcerated. It is 
obvious that a 35 percent succcss r i~te after one year and a 15 
percent rate after three ears in it commitment program has I different consequences t Ian an equivalent numerical result 
would in a voluntary rogram. P The ultimate effect ins been to produce a system into which 
a large number of addicts are locked, most of them shiftirig 
between t~pproximatel equal periods of incarceration and 
parole. Though a sma i" 1 percentago of the population are re- 
moved from the system by "succeeding," the majorit3 will 
either remain in tlie system until tlie termination of their 
commitment or be extruded from tlie system following sus- 
pension in one of tlie several other ways, as by a writ of 
Habeas Corpus, b being escludecl as unfit following a new 
conviction, or by il eath or disappearance. The value of a pm- 
9ra.m 7zXe thia should nat he viewed soZe7y i n  temns of the 
number who succeed but ako in  tern^ of what happens to 
the majority who do not. 

It is often stated that addiction is a chronic disorder in n-hich rc- 
lapse is to be expected, and that permanent abstinence is not tho 
sole measure of benefit because an addict may grow through treat- 
ment even if lie returns to use, and thnt periodic abstinence even if 
followed by a return to use is progress. These things are trlie. and 
they certainly support voluntary commitment programs. However. 
more is required to support long-term compulsory commitment in- 
volving deprivation of and restrictions on liberty for substantial 
periods of time. Moreover, merely because California has not suc- 
ceeded in getting the great majority of committed addicts to refmin 
from use for substantial periods of time does not. mean that otliel. 
proqrams cannot achieve Ixtter resr~lts or thnt California will not 
achieve better results in tlie future. Howerer, it is submitted that 
better h & n e n t  prospects are required to support the extension of 
long-term compulsory treatment for addicts not charged vith or con- 
victed of crime or addicts mho have been convict~d only of misde- 
meanors or lesser offenses than past and present efforts at treatment 
are apnarently able to promise at the pwsent time.l9 

In  the last analysis. ~ h e t l w  and to what extent results like those 
h im achi~recl under t l i ~  Californin program f g i ~ e n  the lack of 
Icnowledge ns to the effectiveness of the New Pork and Federal pro- 
w m s )  support involuntary commitment for su1)stantial periods of r 
tlmo forpcrposea o f  tredment on any large scale of either noncriminal 
addicts, addicts charged with but not convicted of crimes. or addicts 
convicted only of misdemeanors or lesser offenses depends on how 

'*It can also be argued thnt (the likelihood of successful treatment aside) it 
is illll~roper tu, commit nddict~ for inroluntnry tr~nt~nrnt or to protect t h ~ m  fro111 
hnrrn to themwlres without n showing thnt n ~~nrticnlar nddivt larks the cnpnlait\  
to mnke a responsible decision ns to his need for tr~atment. See Sote. Cirll f ' l~nt  

mitnzent of Nnrmtica ddd ida .  76 TALE L. J. 1160 (1967). 



p a t  is the need of society and of the individual for such treatment 
and on the value placed on the individual's right. to live even a life 
that is not genemliy deemed useful. There may be reason to require 
n majority to undergo treatment that is likely to benefit only an un- 
k n o w  minority if the harm of the condition requiring treatment is 
p a t  enougli. On the ot.her hand, the value of an individual's free- 
dom nmy make such a. program inap roprinte a t  least in the absence 
of a probability of success. These 4 actors will be discussed in the 
following pages. However, i t  is submitted that a t  the present time 
they do not warrant the commitments under discussion. The Presl- 
dent's Commission on Law Enforcement and Administration of Jus- 
tice, nltllough cau t iody  supporting civil commitment, stated in 1967 
that "commitment, of ;~ddicts began as an experiment, born less O I I ~  
of an established body of medica nnd scienti'fic knowledge than out 
of a sense of frustrntion with orthodox procedures and a demand 
for new approaches." 20 This has not changed; civil commitment must 
still be viewed as experimental. 

The needs of society for involuntary commitment of opiate addicts 
for a substantial period of time have dual significance. First, if the 
need is acute, compulsory commitment may be warranted in order to 
attempt to cure as many addicts as possible, even though the chances 
of success are not great or are speculative. Second, if the need is acute, 
compulsory commitnlent may be warranted in order to  restmm, 
isolate, and supervise addicts, thus benefiting the community even 
though the chmces of cure are small or  unclear. Thus, commitment 
would be prerentive detention. These two theories tend to blend some- 
what, nnd proponents of involuntnry civil commitment probably seek 
both cure and preventive detention. 

Proponents of civil commitment justify i t  in part as a device to 
reduce addict criminality and the contagion of addiction by treat- 
ment or supervision, or both. ITowever, none of the major civil com- 
mitment laws require n finding thnt a particular addict presents n 
danger of committing crime or spreading addiction. Rather, they base 
commitment solely on a finding of addiction and a likelihood that the 
d d i c t  can be rehabilitated tlrough treatment, or on n finding of addic- 
tion done. It is submitted thnt protection of the public does not justify 
tho long-term civil commitment of an opiate addict under such 
circunlst nnces. 

The judgment that opiate addicts mu8t engage in crime (other than 
ac uisition) or promote the use by others of opiates or other con- 7 tro led drugs seemed un~arranted.  Opiate addicts are more likely to 
engngo in fund rnising crimes than asiult ive or violent actsz1 One 
study of offenses committecl by addicts concluded thnt the addicts 
who were the subject of the stndg committed proportionately less 
violent crimes than nonaddict~.~' It is likely that robbery, a fund- 

B P R l ? ~ ~ ~ ~ ~ ' ~  COSIMIEEIOR Oh. TAW ERFOBCEMEST AND ~ M I S I B T B A R O S  OF JUB- 
TICE TIIE CH.ULEHGE OF CBIME IN A F ~ E E  SOCIETY 228 (1967) [hereinafter rited 
aS THE C T T A T ~ G E  OF CRIME]. 

" I d .  nt 222. 
"Finestone, ATaroot(os and Crintimlity. 22 LAW & COXTEMP. PILOB. 80, 71 

(IEZ). Another study showed that heroin users studied had only a slightly 
higher percentage of arrests for violent crime than a comhined population of 
both users and non-users. gee THE CHALG@FGE OP C B X ~  wpm note 20, at 222. 



raising crime, is the crime involving risk to the person in which ad- 
dicts are most likely to engage. However, another study based on em- 
pirical data concluded that there was only ":11i insignificant increase" 
In the number of ndclicts studied committing crimes against the per- 
son, including robbery, after addiction began as con~pared with be- 
fore.= While substnntiill nnmhrs of addicts (lo c o n m ~ t  fund mising 
crimes or sell drugs to maintnin tlieir habits, it is not clear that all ad- 
dicts do so. It is doubtful, despite law enforcement claims to the con- 
tmry, that all addicts come to the attention of ~ M i c  a~thorities.'~ 
It is eren unclear n-llnt the ruldict population of t e United States is. 
About the behavior of those addicts who do not come to public atten- 
tion we can only specu1:tte. Some may sell drugs or commit fund 
mising crimes: some may not. 

Secondly, while under existing law virtually all addicts have to ob- 
tain their c1rug-s illicitly, it need not follow that they imst  commit 
fund raising crimes or distribute drl~gs to maintain their habits. Phy- 
sicians and other medical professionals arc overrepresented in the 
addict population.25 Many phyiician addicts are able relatively suc- 
cessfully to pursue their practices :mcl keep tlieir addiction secret a~!d 
are also able to obtain drugs at moderate prices. While they ob@ 
drugs through misrepresentation or other violations of the law, l t  IS 
unl~kelp tlint they distribute drugs or resort to fund rilising crime t? 
maintain their habits. Moreover, with their desire to insure secrecy, lt 
is also unlikely that they prosel_F.tize. Pliysicians are not likely to be 
dependent upon heroin; they are likely to be dependent on op~ates in 
medical use, such 11s demerol. It is also likely that most addicts mlio 
do not-sell or commit fund raising crimes (probably midclle clilss ad- 
dicts) are more likely to be dependent on opiates in medical use than 
on heroin because they may sometimes be unla\~-fully maintained on 
these drugs, or they may secure them from physicinns or p1i:irma- 
cists a t  moderate p ~ k e s  or by other means such as forging prescrip- 
tions or si~nulating symptorns of conditions for which these drugs are 
prescribecl. However, it is :ilso possible that. there may be a few rela- 
tively wenltliy heroin nddirfs who cmnn afford to supl~ort their liabits 
without resort to selling drugs or committing fund raising crimes. 
hioreover, while female heroin addicts are often reputed to engilge in 
prostitution to support their habits, supporting a habit in this way or 
obtaining drugs through deception nrr not serious enough to ~ w r m n t  
long-term invo1unt:wy conunitment I'or treatnimt purposes under the 
present prognosis or to restrilin addicts from such conduct; prostitu- 
tion is often punishable as a nlisdemennor. 

Moreover, while the social and eco~iomic costs of nddict crime are 
uite Iligli, i t  is likely that atlclicts are not responsible for as much non- 

crimo as is often sometimes attributed to them. Statements made 
before the re4sion of the New York commitment law in 1966 that, 
addicts were responsible for 50 percent of the crime in New York 
City hare been criticized ns being unsubstanti~lted or as being accurate 

nO'Donnell, Narcotic Addiction nnd Crime. 13 Soc. -B. 874, 384 (1968). 
2L gee Aror~o~i tz ,  srtprn note 2, at  160and n.25. 
as 8ce B11ln1, Mind-dlfcrhlg nritfla and nntlgerorrs L2eliaz.ior: N a r c o t h .  in TASK 

FORCE REPORT, 8UprU note 2. at 40. 49 [hereinafter cited ns Blum : Numotice]. 



only if drug offenses are The President's Commission on 
F,nforcenlent an? Admi~iistmtioll of Justice, after rerieaing 

such (lnta as \vere ara~lable on the extent of addict involvement in 
nondrllg offenses, concluded : " 

The sinlple truth is that the extent of the addict's or drug 
. user's responsibility for all nondrug offenses is ~ n h ~ r n .  

~ b ~ i o ~ ~ l ~  i t  is at, particularly in New York City . . .: but 
there no relia %" le data to ?ssess properly the common asser- 
tion that drug users or addlcts are responsible for 50 percent 
of all crime. More broadly, the Commission% examination of 
the evidence on the cnwd connection between drug use and 
crime has 11ot enabled it to make definiti~e estimates on this 
important issue. Since there is much crime in cities ?here 
drug use is not thought to be.a major problem, to comrmt re- 
sources against ;~b!lse solely ln the espectatlorl of producing 
a dramatic reduction m crime may be to invite disappoint- 
ment. 

Pro onents of involuntary commitmerit also nttempt t? analogize 
i t  to t l' le practice of qunrantining carriers of contagious diseases. The 
analogy is that addicts n ~ t h e r  than nonaddicted pushers spread addic- 
tion by promoting use R J ~  by making examples available to others. 

There are, however, several objections to qunrnntining addicts on 
the theory that they spre:ld a colltngious disease.28 I t  is not clear that 
all addicts promote use, and commitment merely upon the ground of 
addiction would not clistinguisln between those who do and those who 
clo not. Physician addicts, for esnmple, usually try to keep their addic- 
tion secret, and it would seem logical that other middle clnss addicts 
would b e h a ~ e  in the snnle wav. Moreover. it is not clear that a large 
number of persons is s~~sceptible to addiction or  that a significant por- 
ti011 of those who are susceptible will in fact be exposed to opiates.28 
-4nd finally, it is often liarcl to say that one addict is responsible for 
s p m d  of addiction to nnotlner person. TTsually, the responsibility 
would be fairly diluted, thus raising the question whether i t  is fair 
to commit an ilddict for :I subst:tnti~l period of time in order to pre- 
vent n result for whicli he holds only a perhaps widely shared 
responsibilit y.=O 

Even though the dangers presented to society bp addicts do not 
warrant commitment on the mere fiuding of addiction, i t  would still 
be possible to  commit pnrticular addicts on the basis of f i r ~ d i n ~  t.hat 
each indiridually rxesents a dwnger of engaging in crimes other than 
the crime necess:lrily committed in obtaining opiates, or  of tmfficking 
in or promoting use of controlled drugs. There &re, however, 
obiect~ons to snch a course. 

First. men if  it may be possible to predict with some degree of nc- 

XCC the sources cited in note 8 to the note on gmding of trafficking in danper- 
ons and nbusnble drugs. 

? h ~  CHALLESOE OF CRIME, supra  note 20, at m. 
' s e e  the discussions in Aronowltx. supra note 2, at 161-152 nnd in Xote, Civil 
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curacy that nn impoverisl~ecl ghetto nddict is likely ta have to engap  
in f i n d  raising crimes or tmfticking or forging prescriptions or rostl- 
tution to support his h b i t ,  it is questionable whetlier such :I &tine- 
tion, being one based considcn~bly on economic and social standing, 
should be made.31 XTliile it may be true that the deprived commit a 
relatively greater nuniber of fund niishig crinies than othcr economic 
groups and while they are punished for tlicse crimes despite the f:wt 
that their economic position may p h y  ;I part in their conduct,  the^ are 
nonetheless punished for tlieir condl~ct and not tlieir propensities. 

Second, even if a )rediction tlint : ~ n  impoverished ghetto addict is 
likely to engage in I und raising crimes or trn5cking or forging pre- 
scriptions or prostitution to support his or  her habit may be made 
with some accuracy, and while addiction may play some pnrt in this 
prediction, it is unclaw to  wli:it estcnt addietion \vould in fact con- 
tribute to any such crimes committed. At present, many addicts ap- 
pear to be delinquents or criminnls before ntldiction~= and the deter- 
minntion of tlie extent to mlijch addiction is inrol\.ed in tlieir post- 
addiction crirninal c:ireer is d~fficult. To tlie esterit that future crim- 
inality might, not be :~ttributnl)le to iddiction. why should the addict 
be singled out for preventive detenti?li when other dangerous persons 
me not singled out. on the basis of t h e ~ r  propensity to commit harmful 
or dangerous ncts? Possibly tlie answer is that, at least in tlie case of 
the impoverished ghetto addict, there may be more of a basis for 
accurate prediction. I3ut even a nonaddict who commits robberies 
every time he is released froni prison and is equally ns likely to con- 
tinue to commit robberies agnin is not, unless lie is incompetent within 
the mennirig of statutes governmg the com~nltnient of tlir mentally 
ill, placed in preventive detention in ndrnnce of another criminal act. 

Moreover, assuming that it is justifiable to commit tlie impover- 
ished ghetto nddict n-lio has a Iiistory of committing violent robberies 
to ,z eriod of prm-entive detention, wliat of othcr addicts'? While it 
map !e possible to predict with some accunlcy that : ~ n  imporerislierl 
ghetto addict without n criminal record is likely to engage in fund 
raising crime or t r d c k i n g  or forging >rescriptions or prostitution if 
not plnced in preventive detention in 11 a rance of such crime, ye  do not 
know whether he will forge prescriptions, tr&c, engage In petty 
theft, burglarize, engage in robbery generally, or engage in dolent 
robbery. I t  is submitted that even if we cnn predict that lie will en- 
gage in one of these nctirities, as long as we do not know which one it 
will be, i t  is inappro~wiate to subject him to preventive detention. The 
reason is tlint even ~f preventive det rntion is appropriate lo prevent 
some ty es of conduct, it is not appropriate to prevent 111) types of 
crimina f conduct. In  the writer's mew, if preventive detention IS ever 
appro riute, i t  is appropriate only to prerent condlict involving grei~t 
rlsk o !' hnrm to the person of another when there is irnnlediiite danger 
of that conduct. Certainly, t raficking and promoting use, fo rgng  
prescriptions, prostitution. and simple theft do not inrolre such harm. 
Robbery and L~urglary may or 11121y not.. 

Preventive detention is not npproprlate to prerent less serious hiirni 
in advance of its commission for the same remon that it is inappro- 

See M. nt 1183-1184 mid 11.75. 
See Blum : Narcotics, mpra note 21 a t  55-57. 



printe to sentence an ~ 1 1 0  presents a great risk of continllalb 
lqei l t inp  millor for very l o l i ~  periods: thoalrh lliimful, the 

is just ]lot that serious. This is ill1 the I W X ~  true \f'hen Pre- 
relitire detention illvolves pi-ec\ictions o d y  and not.condyt. I t  is 1111- 
likely tll;,t a predictioll that an ;~cldic.t presents all 111ilrldl:lte dilllger 
of engpging ill co1lcluct inrolving great risk of liarni to the peEon of 
anotller can be lllnde if he does not have it prior h is toq of such toll- 

duct. Even tllell it mag not. be clear that this conduct is relilted to his 
addiction; and if it is not, there is no reason \vhg iddicts should 
sillpled out from other diingerous persons. Even if the conduct of tlw 
adtlict \vlio engages in riolent robberies is related to his addiction, why 
should 11r be singled out \ v h e ~ ~  other dangerous persons are  not ! And 
even if we cmi predict with a fair degree of accuracy that the addict 
~ ~ 1 1 ~  eng:qp in violent robberies will continue to do so if not con- 
ricted. can n-e predict it with sufficient certainty to preventively de- 
tain him when he has already been mnished for his prior robberies 
iuld \vhcii he has not coiiii~~itted :i~iot \ ler one? I f  he has not been pun- 
ished for his prior robberies he may, as long as nddicts are responsible 
for such crimes, he punishecl for them. I f  he engages in another one 
lie mag be punished for it. While the mentally 111 l n ~ y  be subject to 
civil conimitment on the basis of predictions, it niay be that even in  
that areit we hare i~tt,whecl too nmch weight to predictions. 

Moreover, the d n n p r  of i~lncculri~te prediction of harm requires that 
even in the cnse of those comiiiittecl because they present an immediate 
danger of engaging in conduc.t involving great rlsk of harm to others, 
tlie period of detention be deterininate i~nd  that prorision be made 
for periodic review of the comilitment within that determin:ite pr3- 
ri0d.5~ At p e r i d  longer than 3 or 4 years would seem iniippropriate. 
Further, since it is possible that at least some addicts coniniittecl under 
such a standard might not be able to benefit from trwtment or might 
disrupt treatment, such nddicts might reqllire different facilities and 
programs than are required for addicts committed to treatment under 
tlie Sarcotic Addict Rehiibilitation Act. 

Thew is yet another iirguinent supporting inroluntary ciril com- 
niitmeiit of i~cldicts. A 3  stated in tlie note on grading of trafficking 
in dangerous and nbnsable d n i g ,  the Chief Medical Examiner of the 
C'ity of Sew York lias reported a high nurnber of deaths among heroin 
addicts attributable to :in uiiknown "acute reaction to the substance 
injected.?' 3' IIe llns stlited thnt in the first hillf of 1968 these addic- 
tion-relilted deaths were the lenclinp "caiise" of death among p e m n s  
in Sew york City between tlie ages of 15 and 35 and that tlie gmt 
init jority were attributable to this unknown reaction. which may or 
llliiy not be c:ulsed by over~lose.~Verhaps. because the illformation 
discussed has only recently been widely publicized, proponents of ciI7il 
conimit.ment have not argued thiit the death rate from injection of 
heroin IS a justification for inroluntarS commitment of addicts. 

However, the signifirnnce of th:s infornintioll lnllst be considered. 
I f  the Bureau of Sarcotics' figures on the number of opiate addicts 

"Cf. A. GOLDBTEIN, THE IxsaNr~r D E F E ~ ~ E  109 (1967) (re1ea.w of persorlx 
committed upon acquittal by reason of lmwnity). 
" N.Y. Times, Auk. 15,1968, at 1, col. 1. 
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in New York Cit are accepted and if the dialpnosis is warranted, the 9 figures cited by t ie Examiner would, if repeated. mean tliat the Sew 
York City addict opu1at:on is dying 08 at the rate of 2 to 3 percent B per year. Even un er other estimates of heroin addictio~l in Sew York 
City, the rate would be 1 percent per year. I t  can be argued that this 
death rate is significant to warrant involuntnry commitment of ad- 
dicts for treatmmt purposes, even if the chances of success are not 
particularly great, because it increases the need to attempt to treat 
addicts. Given t 1 1 ~  n e p t i w  social value ge~iwnlly accortlcd addiction, 
the argument is not without some appeal. Ilowever, in light of the 
deprivation of liberty involved, the writer is of the f e w  that large- 
scale conlmitment on the basis of t 11e addict death rate :IS reported in 
New Yodi City ~vonld bo premature. More information nnd study are 
desirable to determine whether this h:gh death rate is sonietlii~g con- 
fined to New Yolk City, whether it is due to something in the nature 
of heroin or to transistory causss, and rhetlier the dingnosis is w r -  
ranted SB before larpscnle  long-term con1mitl11ent of noncriminal ad- 
dicts, adclicts charged with crime, or ~nisden~eanor addicts is adopted by 
the Federal government.. (See note 19, nrpm.) If it should appear on 
the basis of further study tliat the pheuomenon is generalized and rel- 
atively permanent, long-term commitment of such addicts for treat- 
ment purposes could be considered. Any con~initment should follow 
the pattern of commitment under Titles I ant1 I11 of NARA and last 
for a eriod of 3 to 3 and one-half years. li nddition, there should be 
p e r i d c  judicial reriew of the comniitment on petition of l a t h  treat- 
ment personnel and patient. 

At  the present time Title T I 1  of NARA dready pel-mits the in- 
voluntary commitment of opiate addicts not charged with crime on 
the petition of a rolated person. Tlie objections to long-term inrolun- 
tary commit.nlent of ersons not clit~rged with crime, those charged 
with but not convicte 1 of crime, and those convicted of misdemcmors, 
which have already been discussed, apply l o  such commitments also. 
The deprivation of liberty is as p e a t  when the conimitment is on 
petition of a relative as when it 1s on petition of a Federal judge, 
United States Attorney, or Federal In\\- enforcement official, and the 
chances of successful treatment are no better. 

There mag, however, be some basis for differentiating commitments 
on the petition of a relative from other inrolnntary commitments in 
that, since addicts may make life impossible for the persons they live 
with, relat i~es mtty hare ;t special interest in conmlitting them. In 
addition, while there are of course exceptions, relatives i1re more like!y 
to be motivated by a desire to help the addicts than are some pnbllc 
officials. Some public officials may view the power to commit as just 
a device to keep addicts off the street Further, if power 1s @Ten to 
public officials to commit ilddicts, there might be an incentive for 
abusive enforcement practices in order to obtain information on mhjch 
to base a commitment, which woulcl not be present when a relatp-e 
alone is entitled to commit the addict.S7 Also, the existing provision 
permitting commitment by related persons may fiirn:sl~ treatment 

=Nee the cliscnsslon in the note on grading of trnfflcking in clnngerom nnd 
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personnel with experience in tre:iting persons who are k o l u n t a r i l y  
colnniitted when they ~ m g h t  otherwise be free. Such persops may 
present particular treatment problems because they are nnl~kelg to 
view the commitment benevolently, ns they may when the alternative 
is :L prison sentence. Consequently, they may be particularly resistant 
to therapy. With the possibility that death niny be :I significant risk 
of heroin addiction be.ng at the lenst an open one, there may be a spe- 
cia1 need for  gaining esperie~lce i n  t!le treatment of these persons, 
and tho existing provision permit tmg 1nvo1unta1.y commitment on the 
petition of :1 related pei.r;on mny provide this e r i e n ~ e . ~ ~  TVhile the 9 basic objections to  con~pulsory conmitnlent on t le petition of public 
ofEci:ds still remain, the interest o f  n ~ ! n t i v e  in committing an addict 
I ~ I L V  be n renson for  retnininp this ptwlslon even though to do  so wonld 
be hconsistent with the ~-ie\vs on invo1unt:lry commitment espressecl 
in this report. If it is retained, howerer, Title III sllould be amended 
to p r o ~ d e  for  periodic jud;cinl review of the commitment both on 
the petition of the treatment persomiel and on the petition of the 
addict. 

(b) Pelaon.9 clepend~nt mc. otlwr contro7led dtwgs-The rellsons that 
support the conclusion that invo111nt:ury cb-il conmitment of opiate 
nddicts not charged wit11 or convictedaf crlme and of lonp-term coni- 
~nitmeut of opiate aclclic+s convic*tetl of misdemeanors or  lesser offenses 
is inapproprinte :~pply  even 1 1 1 0 1 ~  strongly to persons dependent on 
other controlled drup.39 . 

Dependency :tppenrs to be :t significant problem with respect to 
bnrbitumtrs. solric bnrbiturate-like seclatires, and :mphetamines. Few 
people in the Vnitecl States sernl to he del)enclent 011 cocaine alone; 
usually cocaine is taken by opii~tr ndclicts in comlinntion with heroin 
in the form of :I speed ball. n'hile there :we apparently persons cle- 
pendent on hnllucinogens, it is qnestionnble &ether there are rery 
mnny. Less is known about trwtnient of those dependent on non- 
opiates than is hiown :tboilt t ~wltrnent of opiate nddicts. TTowerer, 
it has been indicated that the problems of treatment of persons de- 
pendent on h ~ ~ r b i t u r i ~ t e s  and simi1:ir clrngs are re ry  similar to tho? 
encountered in the trwtnient of opiate :tcltlirts and that the prognosis 
for cure is l , o ~ i - . ~ ~  Persons n-lio s~ltt'er pllyrlliatric reactions from am- 
phetamines, cocaine, or  hallucinogens (they may or  m a r  not. be de- 
pendent) cnn probnblj be tre:itecl in conrentionnl psychiatric set- 

* It should he noted that this esperience cnn sometimes be obtained in the 
treatrnrnt of itoncriminnl addicts who voluntarily conimit thcmselres under Title 
111 of XhRA becnnse ufter rolunterring they mny hare n change of heart and 
b m m c  ho..tile to the con~initment. Vrlder Title 111. however, they may not leave 
the program. Tn addition, persons cwnricted of crime who are committed under 
Title I1 of SARA may rmct hnstilelp to a commitment for nn indefinite term with 
$1 innxitnnni of 10 yenrs i f  they I ~ c ~ l i r w ~  thnt they n-oulcl 11nre receircd shorter 
scwtmcx=s if thry had been .vntenc.~l to ~brison. 

=See Rosc~nthal, Propo.wls for I)ai~gcroircr Drug Ler~ielatinit. in TASK FORCE 
REPORT, avprn note 2. at .SO, 1W1&. 131-132 (1967) [hereinafter cited as  
Rnwnthal]. 
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*' and may, if psychotic, be eligible for commitmellt under stat- 
utes ~ ro r id i l lg  for involuntary commitment of the melltn]]y ill. 

Treatment considerations iiside, tliel-e is less reason for inroluntnV 
conlmitnlellf of persons dependent on nonopi:ltes than of ad- 
dicts in an etfort to protect the pub1 ics.'2 Jlucli less is knom-n about the 
relationship between dependence oil these drugs to non~rl lg  crime 
and to selling to w~pport :I habit tlinn in the case of opiates. Bar- 
biturates : I I ~  sirniltw rlrugs and at least some amplietnmines may. 
since they lirlre sipificant medical use, nften he secured by depe~ident 
persons through legitimate chn~uiels at nioderr~te prices, tl111s mnk- 
ing i t  unnecessary to commit rrimc to support a .21so, it is 
questionable whethrr prices of these drugs 011 the illicit m ~ r k e t  are 
high enough to rewire dependent persons to generally engaze in non- 
drug crinie and selling to support their habits.'" S o r  11:is it been re- 
ported that, persons tiepenclrnt on I~nllucinogens resort to crime to 
finnnce their habits. 

Involuntary civil commitment on the petition of :I related person 
of persons dependent on hnrbiturntes, barhiturnte-like sedatives. or 
pmpl~etaniino drugs would be undesirnble f o ~  the same reason: that 
involuntary ciril commitment of such persons IS generally undesmble. 

Dependence on (as distinct from use of) linllucinogens Goes not 
seem to be n significant enorrgli prol)lem to mnrra? institutlori of a 
Federal civil commitment. p m p m  at the present tlme. 

2. Po?u,ntary Civil Commitment of P ~ T M ~ H  Not Charged With 
C h e .  Po7untaq1 f ivi? Comsnitment in Lieu. o f  Proaectlhctlhon. an{ Sen- 
tencing to Treatment.-The writer's objections to long-term ~npol- 
untarp civil conmitrnent of ,miate addicts not charged wlth crime. 
of opiate d d i c t s  chnrged w ~ t h  but not convicted of crime. and of 
opiate addicts convicted only of misdemeanors or lesser offenses sllould 
not he taken as objections (a) to voluntary commitment 0: non- 
criminal nclclicts for $1. period to which :tt the time of ro l~~n tee r ln~ t  tFe 
addict agrees he will remain in treatment, (b) to roluntnrv rommrt- 
ment in lieu of prosecution under Title I of t!ie Narcotic .Addict Re- 
habilitation Act (NARA), or (c) to sentencing to commitment .for 
treatment under Title TI of NARA. The first and second s~ tun t lon~  
are voluntary and consequently the objections to i n v o l n n t a ~ ~  com- 
mitment do not apply to them s s  long as the best no~sihle treatment 
is offered and commitment dors not become a pretext for impriso?ment. 
I n  tddition, there should be poriodic judicial review of the comm~tment 
on petition of either trentment personnel or an addict. 

I n  the third situation. sentencing to commitment for treatment 
under Title TI of NARA permits an nddict convicted of an offense 
to be sentenced to n trentment program for n period not to exceed 
the maximum sentence permissible for the crime of which he was 
convicted or for a period not to exceed 10 yeaE? whichever k ~hor ter .  
Since the addict coiild be sentenced to the pen~tent iay  for the snpe 
period of time for which he may be committed, there 1s no object1011 
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to placing llilll ill a treatment program unless treatment lasts sub- 
stantially longer than the sentence that is likely to have been inlposecl 
on acidid ll;td he not been conimitted for treatment." 

However, the elaborate procedures of Title I1 of NARA for sen- 
tellcinp to commitment for treatment are made necessary by the fact 
that other\\-ise acldicts ~ o u l i l  be subject to niininluy sentences and 
by other r igl i t ies of the existing Federal sentencmg structure. I f  
t,!lere nre to no nlandntory minin~um penalties and if the sentencing 
structwe is, as the Sentencing Pnrt of the proposed Code prorides, 
to be macle more flexible, there ~~--ould be no need for such procedures 
in ordur to dispose of :L conricted addict for treatment. The following 
pro,-ision (already presented to the Commission) has been proposed in 
the Sentencing Part., ancl the writer of this report endorses it: 
8 3205. Commitment to Bureau of Prisons. 

* * * * * 
(3 )  Narcotics Addicts. If- the court determines after a 

s tucl~  by the Bureau of PI-isons imder section 3005 that an 
oflender is n narcotics addict ancl that he can be treated, the 
court as part of its sentellce may recommend that he be con- 
fined and treated in facilities established under chapter 
f o r  the rehabilitation of narcotics addicts. 

Professor Low explains this provision in his commentary whicl~ 
the writer endorses and whicl~ follows: 40 

Present 18 17.S.C. 88 4251 to 4255 contain an  elaborate 
structure specially estnblishecZ for those suspected of nar- 
cotic addiction. The structure is available only for those 
convicted of particular types of offenses (generally speak- 
ing, offenses of violence and of narcotics selling are excluded : 
offenders \\?lie llave two prior convictions or three prior civil 
comnlitments as an aclclict are excluded). 4x1 eligible offender 
may be committed by the judge for 30 days for study to 
determine whether he is an  adclict :uld whethar he is likely 
to be rdlabilitnted tllrough trriltinent. I f  the court finds 
him to be a treatable addict after such a study, it. may commit 
him for an indeterlninate period not to exceed 10 years, but 
in any event not to exceed the masimurn otherwise author- 
ized for the offense co~n~llittecl. Conditional release mn occur 
after 6 montjhs of treatment, after wllich the offender is 
treated like a norma; parolee wit,ll the exception that the 

"See  United Statcs r. Rarrghman. 286 F. Snpp. 269. 251 (D. Minn. 1968) : 
It would be inconmuons mere defendant left in the position where 
hat1 he not asked for treatment of n rehabilitative nature under the 
Sarcotic Addict Rehabilitntion Act hi% sentence would hnre been 354 
years. but because he asked for such treatment, his confinement is now 
ten years. Certaiuly this conld not hnre been the intent of the lam and 
the court has e v e n  confidencr that the Attorney General and the 
wrole authorities will be alert to the problem of this defendant and 
will justly administer the 'indeterminate' sentence. 

See also Aronowitz, rupra note 2, nt 153-154. 
' S e e  the comment to the Sentencing Part, infra. 



Bureau still hns aftercare authority wliicli niay be contracted 
for to assist him in aroiding r return to his addiction. 

The idea here too is that additional alternntires are not 
needed in the Sentencing Part of the new Code, n l t  hough 
there will again be a need for an administratire chapter to 
authorize the Bureau to expend funds for the treatnlrnt and 
aftercare of narcotics nddicts. As in the youth case. the judge 
would impose sentence on an addict just as he would in any 
other case. H e  could procure x st~ldy under sectiou 3005, how- 
ever, and if he finds t l ~ t  he is dealing with an addict, he 
could recommend treatment as part of his sentence. 

m i a t  this would mean in terms of change in the sentences 
which the judge could ilnpose would be three things: (1) 
treatment for iiddiction could be included for a conviction 
for any offense, even a crime of violence. although the sen- 
tence in such a case would not be any shorter than it other- 
wise would be; (2) a minimum sentence could be imposed in 
conjunction mith an order thnt treatnient :IS an nddict be 
renclercd; (3) the 6-nlonth mininimn for every case would 
be eliminated, with the normal parole structure substituted 
in its place. 

Again, none of these changes is viewed ss  undesimble. -4nd 
the gain of eliminating n complicated and cumbersome set of 
additional sentencing alternatives seems significant. I t  should 
bo noted here too. ho~ever .  that the reasoil such a change can 
be offered is the flexibility of the main sentencing provisions. 
If they become more rigid, particularly in the reqnirement of 
minimum terms for possessors of narcotics, for example. the 
advisability of retaining a sepnmte narcotics chapter nil1 
have to be reconsidered. 

With these qualifications, voluntary commitment of noiicriniinril 
addicts, voluntary cormnitinent in lieu of prosecution, : i d  the sen- 
tencing of addicts to treatment programs should be encouraged be- 
cause they permit attempts to treat addicts and to improve treatment 
techniques. Even though treatment prospects are poor at the preynt 
time, treatment is to be encoura d when it does not unduly conflict 
with considerations of personal li k erty. 

(a) Persons dependent on other cvntro77ed drugs.-& the present 
time NAIRA appllcs only to opiate- and cocaine-dependent persons. I t  

I does not apply to those hependent on other co~itrolled drugs. I t  is sub- 
I 

mitted that tlie Act's provisions denling with voluntary civil com- 
I 

mitment in lieu of prosecution and voluntary commitment for addicts 
I not charged with crime. and the provisions of section 3205 (3) of the 
I 
I 

proposed Sentencing Part should be to include persons dr- 
I pendent on barbiturates or similar depressants or nmplietnmine~.~' At 

the present time persons dependent on these drugs cannot be admitted 
to Federal treatment progrnms under the Act unless they are also 
dependent on opiates o r  cocaine. The only reservation to such an es- 
tension of the Act mith respect to aniphetaniines is that nmphetamine 
dependence is apparently more difficult to verify then dependence on 

"flee Rosenthal. supra note 39, nt 131-133 (barbiturates and depressants: 
contra as to nmphetamines) . 



opiates o r  barbiturates and similar depressants. Consequently, it may 
be feared that  amphetamine users who :we not dependent might at- 
tempt to secure the benefits of civil colnmitnlent in lieu of prosecution 
or sentencing to commitment for trentlnent because colnnntment may 
son~etimes be viewed less onerous t lm responding to charges or  serv- 
lnp sentences in a normnl in:u~~ner."~ 1-Towever, ?TAR-4 already applies 
to cocaine-dependent persons, and cocaine dependency (though very 
]-are) would seem to inrolve problems of verification similar to those 
~wesentecl by imphetarnine clependence. Moreorer, the difficulty of 
rerific:~tion sllould not be a bar to voluntary civil commitment of 
ttml)liet:lmine-depe~ldent persons not charged with crime. 

It is not reconlmended tlxit S,\RA be amended to make persons 
dependent on hallucinogens eligible for commitment because there 
are appren t ly  not enough l~:~lliirino,aen-clement persons to make 
such an estension of the Act prnctici~l.~" 

(b) ExcJt~-sl.riot~ f  om eliqibi7ify for uo7211i ttriy ciz4 co7wnbtnzent in 
7ieu of j)ro.~ecu tion.-The escl usions from eligibility for  wluntary 
riril  conlrnitment in lieu of prosecwtion under Title I of S A R - 4  are 
too broad, too infiesible, :ind in some measure defeat the purpose of 
the Act to p r o ~ c l e  treatnlent to ndclicts. This was recognized in 1967 
by the Presiclent's Commission on L n  w Enforcement and Administra- 
tion of 

Among those esclnded from eligibilitv for  rolimtary civil commit- 
ment in lieu of prosecution ~incicr Title I are persons charged with 
crimes of riolence, cllargetl with ~ m l a w f u l l ~  importing, selling, or 
conspirinp to import or  sell nawot ic clnip. conricted of two or more 
prior felonies, or  who have been cirillg co~llmittecl for  narcotics addic- 
tion iulder SARA, under Federal, District of Colu~ilbia. or  State 
law three or  more times."' The term crime of violence is defined to 
include : voluntary niallsla~~ghtrr,  murder, rape, m:~yhem, kidn:lpping, 
robbery. burglary or  houseb~~eakinp in the niglittime. extortion ac- 
companied by t1we:lts of riolence, assault with a dangerous we:lpon 
or  iissalilt with intent to conmiit :1ny olfensc punishable by imprison- 
ment for  more than 1 year, :irson pnnishable as  a felony. or  an 
attempt o r  conspiracy to col~~riiit ;lny of the foregoing offenses." 

I t  is submittecl that e1igil)ilit;y of the :~dclict for  rolnntnry commit - 
rnent in lieu of prosec i~t io~~ slloiild as mnch as possible be left t o  a 
consid~~ration of the factors that bear on a particular case. much as 
sentencing is." The likelihoocl t1i:it the defendant will benefit from 
treatment mld his snitability for  treatment slioulcl be the prime con- 
sideration, but the comnmnity nlso has :in interest in geneml pre- 
-rention and in maintnininp its vnlues: consequently. the possibility 
that. in light, of the defend:uit's conduct, conlmitment. in the particular 

'"ec id. 
'@ ra. 

The C~ALLESGE OF CRIME, supra note 20. nt 229. 
" 28 1T.S.C. 5 2901. 

Id.  
"See id.: .\rono\vitz, srcp~-n note 2, at 155-156 and n.90. If sentencing of corl- 

rirted offenders to trentmrnt proprnn~s shonld not be handled under section 
3206(3) of the rerision, but is  rather left t o  the prorisions of Title IT of SARA 
(sentencing to co~nmitment for trentmeltt), the recommendations herein nil1 
nlso apply to Title I1 of SARA. 



case will depreciate the seriousness of the offense is also relevant. Title 
I of SARA should be amended to permit commitment for any offense, 
unless i t  is determined that he is not likely to benefit from or is unsuit- 
able for treatment or thnt in light of the defendant's conduct com- 
mitment in the particular cnse would deprecinte the seriousness of 
his offense. The purpose of S A R A  is to provide treatment for addicts. 
The decision to treat should be as individualized as Per se 
exclusions based on the crime the addict hns committed, his number 
of prior offenses, or past failwes in treatment may exclude addicts 
who are suitable for and can benefit from treatment and whose con- 
duct was not so outrageous that commitment nil1 depreciate its serious- 
ness in the eTes of the community. As long as an addict is excluded 
from eligibihty if i t  is deternlined tlint in light of his conduct wnunit- 
ment will depreciate the seriousness of his otfense or that he is not suit- 
able for or is not likely to benofit from treatment, the community is pro- 
tected. Under the lntter exclusion, persons who   nag resent qcurity 
problems may be found ineligible for trent~nent an be reqwred to 
face charges or, if they have been conricted, sentenced lo imprison- 
ment. 

The per se exclusion of persons convicted of three or more prior 
felonies is unde~irnble .~~ Nrtrcotics felcnies nre included, and under 
existing Federal lam and tho low of many States most nnrcotic of- 
fenses are felonies. Even unlawful possession (an offense that most 
addicts cannot avoid committiq) is a felony under many State laws 
and, in effect, under Federnl law also. The result is that a sizable 
number of addicts would appear to be barred from treatment. This is 
in conflict with the Act's purpose of providing treatment. hioreover, 
to the extent that addicts are involved in nondrup felonies, this ex- 
clusion can also effect eligibiliq for treatment. Since mnny addicts 
apparently engage in fund raising crime to support their habits, 
Trtle I may be unrealistic in barring such addicts from treatment.58 
It would be better to rest n determination of eligibility for treatment 
on the circumstances of each case, giving due weight to whether the 
defendant's conduct is such that commitment would depreciate the 
seriousness of his offense and whether he is snitable for treatme?t. 

Similarly, the exclusions from eligibility for voluntary commit- 
ment in lieu of prosecution of addicts who sell narcotics is undesir- 
able. Certainly, the exclusion of addicts convicted of sale, r h o  ~ $ 1  
primarily to  maintnin their habits, from vol!~ntary commitment In 
lieu of prosecution makes mnny nrldicts inel~gible for commitment 
under the p r o ~ e d u r e . ~ ~  Further, rather than exclude addicts who are 
convicted of snles not made primarily to support their habits, an 
indi-iidnnlized determination mould be more des~rable. An addict mi? 
sell well in excess of that needed to maintain his habit, and ~ e t  h!s 
seUinp activities rnny be so addiction related thnt if trentment IS 
successful, they will cease. The determination sllou~ld be made on a 
case by cnse basis, again considering whether in light of the defend- 

= Ree fa. 
"TEE CHAUEZPGE OF C- aupm note 20. nt 229. 
a Bee Aronowitz. w p r a  note 2, at lEi6. 
"TRE CR~LLEXGE OF Gmsm, supra note 20, nt 229; Aronowitz, Rtrpfa note 2. 

nt 156. 



ant's conduct commitment will depreci~te the severity of his offense. 
Lilre\~-ise, the present exclusion for defendants who commit crimes. of 

violence is undesirable. It excludes some bur laries and all robberies, 
both of which are fund raising crimes that a f dicts do commit. It thus 
has the potential for excluding lnrge numbers of addicts from eligi- 
bility. Further, by excluding assaults with intent to commit any 
offense punishable by imprisonment for more than one year, i4 ex- 
cludes from eligibility persons who have not necessarily committed 
ver serious crimes; in effect, it excludes all felony assaults from its 
amtit even if the assault is punishable by imprisonment for only 2 
or 3 years. Moreover, even a per se exclusion of more serious crimes 
like murder and kidnapping is undesirable. It would be preferable if 
each case mere decided individually, taking into account whether 
given the defendant's conduct commitment would depreciate the 
severity of the offense. 

Finally, the exclusion of those who have been committed three or 
more times in the ast is unde~irable .~~ Addiction is a chronic condi- 
tion, relapse is to e e espected, and 'ust becnuse an addict has failed 
even several tunes does not mean t A at he will not succeed and that 
treatment should be barred to him.5@ The question is one which is 
different from whether he can be compelled to enter a treatment pro- 
gram when he has not been charged rrith or convicted of a crime or 
whether he can be committed for n period longer than that for which 
he could be sentenced for the crime of which he was convicted. 

" T ~ E  C-GE OF CRIME, supra note 20, at 229. 
" I d .  





COMMENT 
on 

GAMBLING OFFENSES : SECTIONS 1831-1832 
(Schwartz, Morvillo, Sprizzo; October 27, 1969) 

As mill be seen from the consultant's report, the Federal role in 
gambling is basically twofold : (1) to concentrate Federal law enforce- 
ment on orpnized crime where the scale of actirities and the likeli- 
hood of corruption of local l:tw enforcement makes the roblem one 
of national concern, and (2) to prerent the use of Federal f' y controlled 
facilities to undermine State antigambling policies. There is also the 
problem of gambling on Federal enclaves and in the maritime juris- 
diction to be dealt with. Accordingly, the main outlines of an approach 
to mbling under our nev Code would be as follon-s : & A atatute out7nnoing the caulwting of or pmticipnting in n gam- 
b7inq buaines~. tot'fh a defense that tAe bu&waea w m  conducted ~ o l e l y  
mithin. a State where mch gnm3ling waa 7egd.-The jurisdictional 
bases would be broad including: special maribme and territorial, use 
of the United States mail or the fncilities of interstate. or foreign cam- 
merce and interstate travel. 

This would replace 18 U.S.C. a 1082. (gambling ships). 18 U.S.C. 
1084 (using ~ 5 - m  facilities to transmlt wagering information), 18 

U.S.C. 3 1952 (interstnte travel in aid of gambling business). 
Among the issues presented nro: 
(a) The proposal \vould be restricted to gambling "business" and 

so "players" w-ould not be corered. 
(b) The penalty is set at the Class A misdemeanor level. unless 

tho gambling business was sizclahle, in which case i t  would be n Class 
C felony. Present law which colild be applied to small businesses 
m n q s  from misdemeanor penalties provided for failure to register 
under the Wagering Tax Act (26 F.S.C. 7203) to felony penalties 
nrailnble under 18 V.S.C. 1952. (h'ee nho 18 l7.S.C. 8 1082-ern- 
bling s h i p s 2  yems, and 18 U.S.C. 5 108Gtransmission of wagering 
information-3 rears). Our consul t m t  suggests that, prosecut~rs need 
a felony penalty against even n~inor gamblers to turn them ag.xi?st 
their bosses to prow the esistenca of a large business. I s  Class A mls- 
clemennor treatment wise? 

The offense would be a Class C felony if. e.g.. the gambling business 
(a) involved a significant albeit modest number of persons and (b) 
had a substantial gross rerenne in any single day. Legislative findings 
would declare that such enterprises affect interstate commerce and 
other Federal concerns so generally that proof of a particular juris- 
dictional pep could be dispensed with. Proposed section 1005. and its 
alternative sentencing provision. section 3203 would raise this penalty 
for t-he l aders  and organizers of businesses inrolving 25 or more 

(1167) 



persons to a Class A felony. Our definition for the businesses which 
would be covered is taken from the Organized Crime Control Act of 
1970, now before Congress. 

This would replaice the same statutes and take care of some "facili- 
tator" stntutes in present lnro--e.g., 18 U.S.C. 5 1083 (transporting 
gamblers to gnmbling ship-transporter is either a participant in the 
business or a facilitator of i t)  ; 15 U.S.C. 5 1175 (manufacturing, re- 
pairing, etc. gambling device9 in enclnv-person is guilty of fncilitat - 
ing the business). 

Amon the issues presented am: F (n) A l participants in the business wolild be punished equally ex- 
cept insofar as the leaders tire amennble to our orgmlized crime section. 
I s  this wise? 

(b) I s  it too difficult for the prosecntor to prove that a certain num- 
ber (e.g., 5) or more persons were involved and that. the business 
grossed at l e s t  a certain anlotint (e.g.. 92,000) in any single day! 

(c) 18 U.S.C. § 1306 (banks selling lottery tickets) would be re- 
pealed in S t a t ~ q  where lotteries are legal. In others, the bnnk would be 
guilty of facilitating an illegal gambling business Is this wise? 

(2) A statute prohibiting the inkr8tate Isransportation or mil ing  
of parapltcmZin or infomnatian to be wed in  gambling into a Xtate 
?ohere the gambling ip ii7-egaL-This would be a type of facilitation 
s-tatnte but without the necessity of proving that any specific felony 
was being facilitated. It is intended to rench not those engnged in 
gambling businesses themselves, but their suppliers. A Class A mis- 
demeanor penalty is contemplated. It ~ o u l c l  not, as some present 
.statutes do, reach mere players 

This would replace 18 U.S.C. $1084 (;trnnsm.ission of yagering in- 
formation) ; 18 U.S.C. §§ 1301 et seq. (nnpr tmg,  c a q l n g  in inter- 
state commerce or mailing lottery tickets) : 18 TJ.S.C.5 1304 (broad- 
casting Iotteq information) ; 18 O.S.C. $1953 (intsrstate transwrta- 
tion of gnmbling equipment,. including numbers slips) : 15 U.S.C. 
$1171 (interstate tmnsportation of gnmbling "clevices," mainly slot 
machines and roulette wheels). 

Among the issues presented are: 
(a)  Whether we should legalize thr transportation of lottery tickets 

into States where lotteries are legnl, unlike present law (18 U.S.C. 
$ 1801). 

(b) Should me have Class C pcvmlties nvailnble for large-scale 
suppliers? 

(3) Ending the w e  of t h  he wer m a m j o r  or exc7llsive Fed- 
eral wenpon in d&iw 2Vith g m . 6  r' inq.-The breadth of other iurisdic- 
t ional bases makes i t  unnecessary to rely on the tax power which, in any 
event, was chiefly useful in connection wit.h r e q u i d  registration that 
hns now been held to he uncon.~t.utional colnpulsory self incrim-ha- 
tion. It is not suggested, however, that, gambling be f& of taxation: 
the ordinary penal provisions (see proposed sections 1401-1103) with 
respect. to taxation would apply. Thus, violntion of the gnrnbling t ~ t x  
provisions in present law, to the extent. they are present.ly felomes 
(e.g.. evasion of the excise tax (26 1J.S.C. 5 4401) ) woiild remai? as 
felonies under pronosed section 1401, while other related prorisions 
(e.g., failure to register (26 U.S.C. -L412.7272) ) would be continued 
as misdemeanors under proposed section 1006. 



(1) The Commission may tchh to give coneidemtion to a gmpoaaZ to take the profit out of g171)??~/i)lg b y  c i v i l  ,wmedies.--$+its y or on 
behalf of losing players against the bet taker, llisnssociates, anyone 
with wlion~ a bet. was %id off," etc., could be uuthor~zed. The suit could 
be for treble d a m i p s  with ill1 tttt1.1~ctii.e miiiimunr recovery tmd an 
attorne ' s  fee. Tlie T'nited States Attorney might be authorized to 
bring c f nss actions. I t  is not proposcd that we draft such civil legisla- 
tion, but the ('ommission n~iglit wish to make a general recommenda- 
tion 011 the subject. 

CONBI~LTANT'S KEPOK~ 

1. It is recommended that the fdloming statute be enscted to replacs 
18 L7.S.C'. 5s 108-4, 1952 and 1953. 

2. It, is recommended that .sections 1081-1083 of Title 18 be retained 
in their present form but tlittt their penalty provisions be revised in 
accordance with the sentencing policies of the Commission. 

3. It is reconune~ided that sections 1301-1306 of Title 18 be repealed. 
4. It is rcconmicndetl that sections 1172 and 11'74 through 1178 of 

Title 15 be retained in their present fonn. I t  is recommended that sec- 
tion 1173 be repealed. 

5. It is recomnienderl that the wagering tax 1m-s be re-enacted to 
meet the shortcon~ings descri'bed in this report m d  the ~nst~i tu t ional  
requimne~its imposed by the i l ln~-ch~tt i  :1nd G r o s ~ o  cases. 

Section I. The Fedenil gorcrnment is primarily concerned 
with those gambling ventures organized and o erated by pro- 
fessionnl racketeers and organized crime s nxicates. Studies r' of the illegal gambling business have revea ed that even those 
ventures orgnnized and operated by professional mcketeers 
and orgimizecl crime syndicates have serernl levels. The lo\vest 
levels at which bets are actl~nllg placed and receired are, + 
nliinerous instances, neither vast In scope nor substantml m 
size. However, such ventures when operated by or related to 
professional rncketeers ii~id organized crime syndicntes hare 
a deliterions effect upon the pnernl popnlntion and interstate 
commerce. Consequently, the within statute has been drafted 
broadly to .lwrmlt I ~ t v I c ~ d  wthorities to cnforce Fedenl 
pmbling laws against all gnmbl ing businesses organized, 
operatecl or related to professional racketeers. The executive 
brnnch of the Federal govern~nent is instructed that the above 
statenlent constitl~tes of Congwss for the within 
legislation. I t  is not 
em1 government in 
not so related to organized crime 
syndicates. 

*The draft stntute 1s that initinlly proposed by the consultants and contains 
Rome differences from the Study Draft prolisions. 



This porkion of the statute is purely a statement of policy 
to give direction to t.he enforcement of this stat.ute by the 
esecutiw branch of the Fedenil government. It shall not be 
construed as creating any requirement. of proof that a n  indi- 
vidual prosecuted under this statute must be shown to be a 
profesaonnl racketeer or member of an organized crime syn- 
dicate nor that the gambling business inrolved is so related 
nor shall i t  be used as n defense to any indiotment or in the 
trial of any ~ % s e  brought under this sect ]on. 

Findings 

Section R. The Congress finds: 
illegal gambling involves widespread use of, and has 

upon, interstate commerce and the facilities thereof; 
and 

(b) illegal gambling is dependent u 11 facilities of inter- 
s t a b  commerce for such purposes as o 1" tairiing odds, making 
and accepting bets and laying off bets : and 

(F) money derived from or used in illegal gamblin mows 
in interstate commerce or is htuidled through the acilitiaq 
thereof; and 

B 
(d) pamphernalia for use in illegal gambling mores in 

interstate commerce. 
Section 3. Illegal Gambling Business Prohibit ions. 

(1) Whoever participates in, works for, aids or  assists or 
has a proprietary or monetary interest in an illegal gambling 
business shall be guilty of a class felony. 

(2) As used in this seotion, the term illegd embl ing  busi- 
ness means bettin , lottery or numbers activity which : 

(a) is a vio F ation of the l a m  of a State or political 
subdivision thereof in which mid betting, lottery or num- 
bers activity is conducted or in which a bet is p l a d  or 
transmitted ; and 

(b) involves two or more persons who opemte, work in, 
participate in, or have n proprietary or monetary interest 
m said betting, lottery or numbers activity or has been or 
remains in operation for a period in excess of 30 days or 
has n gross revenue of $11000 in sin le day. 5 (3) As used in this sed~on  Y3tate means any State of the 

United States, the District. of Columbin, the Commonwealth 
of Puerto Rico, and any territory or possession of the 
United States. 

(4) This section does not apply to any bingo game, lottery 
or s~milar game of chalice conductsd by nn orgnnization 
exempt from tax under section 501(c) (3) of the Internal 
Revenue Code of 19.54, as amended, ~f no pmt. of the gross 
receipts derived from such activit.y inures to the benefit of 
any private, shareholder, member or  employee of s y h  o r e -  
nizatlon except ,% compenswtion for actual expenses ~ n c u r d  
by him in the conduct of such activity. 



III. CONSOLTAST'S COJLXESTS 

A. Po7icy Con.ridera,tions Invobued 1:n Determining the Scope of 
Federal /n~.oluentent in Ganab76lg 

Any anal@ of the nature, scope, extent: and justification for Fed- 
eral regulation of gambling raiscts conlples problems of balancing the 
legitimate interests of the State t~nd  Federal authorities. The States 
have traditionally enacted laws proscribing g a r n b l b  a c t i v i ~  of one 
kind or ~ i o t h e r .  As a result tlierc is co~isiderable historical support, 
for the view that the matter shoi~ld prhnarily be left for State rcgul?- 
tion. Complicating :In already difficult problem is the fact that anti- 
gambling laws have alwnys to some extent been a consequence of a 
view that ambling is imnio~.al. 'l'lius, as is plain from a look at various 
State gani f ling statutes each State mill vary in its approach to gamnbl- 
ing actirity, and the scope and severity of its prosecutions will of 
course depend at least in part 11pon its moral at t~tude toward gambl- 
ing.' That moral attitudes are still strong factors in this area is made 
evident by the controrersies that hare ensued over proposals to legalize 
off-triick betting, us n nleans of raising additional revenues. 

Thus, even in the State of New Yo&, which has a population mix- 
ture of ethnic, religious, and racial groups, and a dirersity of ethical 
and religious views that is probably unmatched in m y  other place in 
the world, proposals for even limited legnlization of off-track betting 
have met with substantial opposition on moral  ground^.^ The result 
of this opposition has been to prevent any such pro m from bein 
adopted although n State lottery liss been pernlitted y constitutions 
amendment? 

F f 
In addition, opponents of lepnl ized gambling have advanced sev- 

eral other weighty arguments against the desirnbilit of legalized 
gambling, such as (1) that i t  will increase off-track I etting and in 
eflect act as a t a s  upon the poor; (2  thnt it will not bring in the reve- 
nues its seekers claim : (3) that it wi 1 l not deter illegal gambling activ- 
ity since it could not provide the services that the illegal bookmakers 
con afford. i.e., credit, special types of bets. anonymity, telephone serv- 
ices. etc.: (4) that it will not substantially deter organized crime; and 
(5) that i t  will emntmlly h ju re  tnwk operations.5 

On t.he other hand, proponents of legnli7d gambling llaveadvancsd 
a number of weighty arguments in support of their position. Amon 
their leadin contentions is that additional much needed revenue d 7 
be raised; il?egal p n ~ b l i n g  will be eliminated or substantially dimin- 
ished: tho public will be protec:td from the fmudule~lt and unlawful 

'Thus son~e penalize bettors. whereas others penalize o n l ~  acceptors of wagers. 
Sorne allow wagerinp at race tracks whereas others do not even permit such cir. 
cnmxribed pamblix~g activity. 

'See, cg., Reporf of the Sekct Bi-Pnrtbarc Cmnnlittee on Or-Tmck BRctfing, 
pp. 12-13 (196-4) ; Final Repvrt of Jlayor's Citizens Cmnn~ittee On Ofl-Track 
Nr*tti)lg (1%);). Even here, of course, the n~ornl sensibilities of Conpwmen in 
other parts of the coumtry r e s ~ ~ l t ~ d  in Federnl legislution prohibiting the sale 
of,surh lottery tickets hy banks. See 1067 U.S. CODE Coso. & AD. SEWS, 2228-2251. 
S.T. T.41 Law Q 1301 (UcKinney Supp. 1 W ) .  

'The experience mlth legal gambling In Nevada tend8 to support this view to 
some degree. 

'See, Report of the Belect Bi-Partisan Conmittee on Off-Track Betting 10-18 
(1w.l)- 





is a p r imav  source of funds for the organized criminal element. Al- 
though no exact figures are available, esti~nutes of the amount of 
mone which h d s  its way into the coffers of orgxnized crime through 
gambgng range from $7 to $50 billion dollarsB 

The existence of so lar e a cache in the hands of the criminal ele- 
ment poses dangers t o  g d e r a l ,  State, and local governments thnt 
cannot be ignored. It is tlnd can be used to finance a wide range of 
criminal activities such RS the narcotics trnflic, and i t  provides the 
economic muscle by ~ ~ h i c l l  raclroteers take over Iej$imate businesses, 
corrupt public officials and dominate!abor unio~is.'~ Indeed, through 
the use of Swiss banks and corporations the day nlny not. be far off 
when some of our larger cor orations might fall prey to  attempts by 
racketeers to obtain contro lP , utilizing their ill gotten gains as the 
means of acliiering this object.i\-e." 

These dangers posed by the organized crimin:~l element cannot be 
stressed too strongly and since gambling provides a principal source 

a loll to of racket funds, the Federal government must enact legs1 t' 
coniht  illegal gambling. Indeed, the long standing association be- 
tween synd~cnted crime and gambling in the United States is one 

rinci ,nl reason why the experience of other countries, such as Eng- 
Fand, br:mce and Xew Zeslmd, mith Licensed gambling, may not h 
strictly relerant to  the claim thnt gambling should be legalized in the 
United States12 

Since the criminal qndicutc operates across State lines, both for pur- 
poses of transmitting wagers and information essential to  the opera- 
tion of a gambling business, i.c.? odds, lines, resul% etc., the States are 
not able to fully cope with the problem. I n  addition local enforce- 
ment has been sererely hnmpertd by the corrupt ire iduence of gam- 
blers. It is therefore imperative that the Federal power must operate 
in this area, regardless of one's sensibilities as to  its morality. I n  
1961 an attempt was made to curtail syndicated gambling by the 
enactment of sections 1081,1952 and 1953 of Title 18.13 However, while 
these statutes, were n step in the right. direction, they were uot corn- 
l~lately ~~dequate  to deal with syndicated pmbling, a s  the discussion 
above indicates. 

Since the principal dangers resulting from illegal g a m b l i i  stem 
not from its intrinsic evil, but rather the hands into which its pro- 
ceeds fall and its natural byproduct of local corruption, a rational 
gambling policy on the Federd level should be geared principally to 
alleviation of these problems The Federal government should, tliere- 
fore, attempt to regulate those gambling activities which are con- 
nected directly or indirectly with organized crime or which by virtue 

* 8ec PBESIDEXT'S COMhfrRE310~ ON LAW EZFFORCEMEHT ARD AD~STSTR~TIOX OF 
JUSTICE TABK FORCE REPORT: C)IOANImD ~ T N E  3 (1967) [hereinafter cited ns 
TASK FORCE REPORT : ORGAXIZEI) CHIME]. 

mSee  TASK FORCE REPORT: ( ~ ~ A N I Z E D  C B I ~ ,  aupra note 9. a t  1-3; statement 
of Robert F. Kennedy. in IIcnrinpe on H.R. 468 Before  Subconlm. So. 5 of the 
Hormr Conmr. on the J~ td i c ia ry ,  87th Cong.. 1st Sess. (1961). 

*Wilson. Corporate Ptrlnerability to Crime. tl THE COXF. BD.. REC., 14-10 
(1969). 

IS See -4 Study of Legal 021-Track Betting in Xem Zealand. England, dueiralia.  
France (Omtes of the Nnyor n ~ l d  Comptroller of the City of Sew TorB, I N S ) .  

" S r r  Kennedy. The Progrant of the Deparitrwnt of Juatfce on Organized 
Crime, 38 S.D.L. 637 (1963). 
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of their size, scope nncl memnbership are likely either to  be under the 
clominntion of the orgnnized criminal element or a corruptive influ- 
ence. As a consxpence i t  would seem preferable to  make Federal 
jurisdiction depend on the size and nature of the gambling operlttion 
and the nature of the individuals involved rather than upon whether 
n ~nrt icular  gambling activity crosses a State line, or whether n gam- 
bler trnrels in interstate commerce to further the gambling operntion. 
The most recent pronouncements of the Snpreme Court interpreting 
tlis c6ornmerrs clause of the United Stntes Constitntion clearly support 
tlio esercise of Federal jurisdiction over large-scale operations as s 
mlitl exercise of the power of Congress to regulate interstate com- 
rnerce.Ii I t  is apparent thnt horses, athletes, wagering odds and racing 
ir~forniation all travel in interstate commerce to some degree.'= 

Trowever, although the Congress has the power to proscribe vir- 
tlially all gambling operations. the exercise of such sweeping power 
would not be consonant mith sound principles of Fedemlis~n nor mith 
the limited Federal goals regarding gambling ns enllnciatecl nbove. 
There must be a basis for separating out those activities which wnr- 
rant Feclernl regulation and those that do not. 

It would seem thnt this distinction could most rationally be drawn 
based on three considerntions: (1) the size of the operat~on and the 
amount of business it does; (2) the number of persons inrolred in 
its operations: and (3) the nature of the individual or individuals 
involved, Le., individlials known to be members of organized crime 
syndicates. To some extent this approach is tnkcn in bills presently 
pending in Congress.Ia The larger the operation and the greater the 
nurnbcr of its members, the more likely it is thnt it will bc connected 
directly or indirectly mith syndicated crime. 

I t  is not suggested thnt the Federal gorcrnnient should preempt 
the States in this coririection but rather that j~irisdiction shor~ld be 
concurrent. There are numerous advantages to such a plan. Tliere \rill 
be discretion in the Federal government to .decline to  exercise its 
jlirisdiction in cases thnt nre more appropr~ately handled by the 
States, while at the same time affording Federal a~~tlthorities the op- 
tion of acting where the State authorities either cannot or will not 
act. .I Federal jurisdiction in this awn ~ v o n l r l  illso be desirable be- 
cause experience has indicated that the likelihood of corruption is 
lessened when Federal rather than local oficinls hiire power to enforce 
lnws np ins t  large scnle gambling operations. Jforeo~er,  tying Fed- 
ern1 gambling statutes to the commerce power rather than to a par- 
ticular interstate call or specific interstate trnvel, would remove what 
on some occasions has resulted in extremely difficult problems of trial 
])roof, while at the snnie time eliminating !he sometimes ludicrous 
fact situations d i e r e  the Federal jurisd!ct~on?l peg appears sonie- 
what strained. As notrcl nbove, while it IS des~rnble to consider tl;e 
n:ttu13e of the individunl involved in asserting Federal juriscliction, ~t 
n-oul(1 be virtually impossible to draft an :~dqua te  and constitutional 
statute to achiere this objective. However. by substantially broaclen- 

'' Ser draft section 201. 
"Rep Heart of Aflattta Motel, Inc. r. United Btntea, 379 U.S. 211 (1964) ; 

Knt:mboek r. McClwng. 379 V.S. !294 (19fX). 
14&pe the pending Orgnnized Crime Control Act of 1WD. S. 30. 91st Cong.. 2d 

Sess. (1070). 



ing the Federnl jurisdictional base through use of the commerce 
power, better olqmrtunities will be created for the gorernment t o  net 
individuals r i t h  organized crime ties. 

With regard to those partic~ilar individuals who do not warrnnt 
Federal attention. any informntion developed by Federnl authorities 
could and should he turned over to local anthorities. 

Therefore. in utilizing the L'nR'ecting commerce" rationale as a juris- 
dictional peg rather than the interstate nature of a particular phase 
of the operntion. it would be wise to pmride that either the size of 
the business or the number of its members be sufficient to establish 
Federal jurisdiction. The bills presently pending do not take this 
approach and could conceivably fail to reach many cases which will 
be substantial enough to wnrixnt Federnl re@ntion. 

The Federal gnmbling stntntes now exist~ng hare at times con- 
tained extremely nnsatisfactory definitions of what constitutes gam- 
bling actiribj. I n  our view the New York statutes present very sound 
definitions and may be usefill in drafting definitions for Federal 
purposes. Federal gambling statutes should rench all participants 
in a gambling operation whether they be pick-up men. runners. stick- 
men. writers, ~mncipals, eic.17 Of colirse, it may be desirable to gradu- 
ate penalties in accordance with the size of and participation in the 
operation, but. this is a matter that is more appropriately considered 
in the recommendations relating to sentencing. 

Although i t  is the writer's viev that. basically. Federnl gambling 
lnws shonld be tied to the commerce power, there are special reasqns 
for retaining some current regillnting statutes that deal with specla1 
problems. LC.. h w s  forbidding interstate transportation of slot 
machines. 

I n  addition, notwithstanding the undesirability of tying gambling 
statutes to the revenue power. there are some sound pmctlcnl reasons 
for retaining statutes similar to the wagering tax laws. There is avail- 
nble a large reserve of agents skilled and experienced in enforcing the 
old wagering tax lnws who nre employed by the Internal Revenue 
Service. Using the commerce power as the sole jurisdictional base 
wodd gire virtually exclusive gambling jurisdiction to the Federal 
Bureau of Investigation. and undnly strain that agency's already 
overtaxed resources. Thus, it would seem that strict logic shodd $ye 
way to the needs of efficient enforcement admin~stration and ~t IS 
recommended that the wagering tax statutes. with some modifications 
designed to conform to the Supreme Court decisions in Narchetti ?nd 
(7~osso and to eliminate some of the needless complexities obtaining 
under the old lam. be reenacted so as to utilize to the maximum extent 
the resources available. Such a bill is presently pending and will be 
discussed in more detail below. 

B. dndy4i.c of Present Fedem? Stntzrte.~ Re7ating to Gam.bling 

(1). 1ntroductimz.-Presen tl y, the Federal antigambling statutes 
are nearly as diverse and bifurcated as the Federal narcotics statutes. 

"For a good description of the various roles and echelons in gambling opera- 
tions, eee Ploscowe, New Approachce to Gambling. Proet i tufh  and Organized 
Crime, 38 S.D.L. arW (1963). 



Some of the statutes are contained in Title 15, some in Title 18 and 
others in 'l'itle 2G.18 The potential sentences for violating the various 
sections rnngo considerably.l9 In addition, several Federal a encies B have concurrent jurisdiction in policing violations of some of t le sw- 
tions, while exclusive enforcement jurisdiction has been conferred with 
regard to other sections. Thus, both the Federal Bureau of Investi- 
gation and the Internal Revenue Service are ermitted to investigate 

vestigates the Title 26 violations. 
P violations of 18 U.S.C. $5 1084 and 1952, w d e  only the I.R.S. in- 

In  some respects, the orerlapping investigative jurisdiction has been 
beneficial us each of the aforementioned agencies has for the most 
part ap roached its assignment. from a different perspective and con- 
sequent f y has utilized Merent  investigative techniques. Thus, at least 
in New York, I.R.S. has in the past relied heavlly on undercover 
infiltration and the majority of their cases involve betting on the part 
of tm undercover agent. On the other hand, the F.B.I. is generally loath 
to use undercorer agents and the majority of the* gambling cases 
are made on the basis of interviewing bettors, analyzmg toll sllps and 
the likaZ0 

Unfortunately, the overlapping jurisdiction has, due to very poor 
coope~ntion bet\\-een the agencies at  all echelons, sometimes impeded 
in\-estigation. Thus, in some cases the F.B.I. has investigated, been 
unable to fntl an interstate violation and '*neglected" to turn over in- 
formation which could hare been of assistance in making ti t m  case to 
the 1.H.S. Vice versa, there hare been occasions when the I.R.S. for 
sonlo reasoll or other has been unable to follow up lends nnd failed to 
provide tllwe leads to the F.B.I. While such n state of l'ncts cannot 
bu ttttribuled to the statutes, it should be kept in mind in I L ~ P I Y ) ~ L C ~ ~ ~ ~  
the problem of Federal proscriptions upon gambling, that historically 
them has been as much competition as cooperation between the various 
Federal ilge~lcim. This has persisted in spite of the inanifest policy of 
coorclinntion behind the organized crime program and indeed, this 
writer is not convinced that such competition is completely un- 
desirable. 

(2) Gantbliy Statutes Contained in  Title 18.--Chapter 50, sections 
1081-1084, of Title 18 is captioned gambling and presumably form the 
core of the Federal antigambling laws. 

Section 1081 sets out general definitions such as "gambling ship," 
"ga~n bling cstablishent," ''vessel," Imerican vessel" and "wre com- 
munication facility." 

Section 1082 makes it a crime for anyone -'who is on an American 
vessel or is otherwise under or within the jurisdiction of the United 

"Whiie the Supreme Court in a series of decisions has rendered the Title 
26 sections ineffective. Grosao v. U.S.. 390 U.S. 63 (1966) ; Marchefti r. US.. 
390 U.S. 39 (1968). these statutes are still constitutional and utilized iron1 time 
to time. 

"26 U.S.C. 8 7,"i2-$50.00 maximum fine; 18 U.S.C. 8 1%X4 ycnrs maximum. 
=This difference in approach is also attributable in part to role n-hich 

each ngetrcy views itself us playing in enforcing untignmbling stntutes. Thus. 
since I.R.S. is basically interested in the statutes relntina guml~linp; to taxes, 
until recently, almost nll b o o l r m ~ g  nnd numbers opemtions wpre fair game. 
Tho F.B.I., however, hns restricted its activities to dealing with vnst intentnte 
syndicate type of operntions. 



States" to either directly or indirectly otm, operate or m i s t  in operat- 
ing 11 ban~bling ship or to solicit or induce anyone to participate m the 

acti\.ities conducted on such a ship. The penalty imposed by 
is a maximum prison term of 2 years, a $10,000 fine or 

both. In  addition, the owner of the r-1 will have it forfeited if it is 
used in violation of the section." Needless to say the section has been 
rarely invoked.?? 

Section 1083 of Title 18 also de:tls vith the problem of gambling a t  
sea and is also mrely utilized. Subsection (a) makes it unlawful to 
operate or  use or permit the operation or use of a vessel to carry pas- 
sneers  to or from a gambling ship not within the jurisdiction of the 
ITnlted States. A civil penalty of $300 can be imposed an the master 
or person in charge of the vessel and 1.200.00 per passenger on the 
owner or charterer. 

Section 1084 of Title 18 was passed as part of the overall policy of 
combatting the operation of nationwide gambling syndicates. This sec- 
tion proscribes interstate transmission by wire or by telephone of bets, 
~myoffs, or other wagering information by indiriduals '.engaged in the 
h s i n e s ~  25 of betting or wagering." The penalty imposed is a maximum 
of 2 yenrs plus n $10,000 h e  or both. The statute exempts information 
for use in news reporting of sporting events. I t  also exempts gnmbling 
infonnntion tmnsmitted between states in n-hich betting on the subject 
sports event is le 1. 

Subsection ( r p r o v i d e s  that nng common carrier subject to the 
jurisdiction of tho Federal Communications Commission must dis- 
continue service of its facilities to n subscriber upon ~ r i t t e n  notifica- 
tion of an Federal, State or local law enforcement agency that thc~ 
fneility is L i n  used or mill be used for the purpose of transmitting or 
receirlng grim f linu information in interstate or foreign commerce in  
rolation of ~ e d e d ,  State or 1-1 1 % ~ .  Notification must be given the 
subscriber and n hearing mill be afforded upon request. 

Section 108.1 has withstood a variety of constitutionul challenges. 
Thus, courts have rejected urgunents that it usu ed power reserved 
to States, violated free speech rights accorded by t e first amendment 
and is unconstitutionnlly vague and ~ncertain.~' 

'g 
One of the problems mused by the present wording of this statute 

is that the term "tmnsmission" has been interpreted by some courts to 
mean "to send'' but not "to Thus, under this interpreta- 
tion the intarstate rcceipt by a bookmaker of a bet, the very transaction 

XI 18 U.S.C. 6 l W ( h ) .  
Di.wussion of issues likely to be raised under this section is contained in 

United States v. Black. 291 F. Supp. 262 (S.D. X.T. 1988). 
* Aa originally drafted by the Department of Justice, the bill proscribed all 

bettors from tranfimibting such information. This was re- by the Senate. 8ee 
Pollner, Attorneg G m l  Robert P. Kennedv's Legialatit-e Program to Curb 
0rgani:ed Crime and Racketeering. 28 BBOOKLTS L REX. 37,46 (1961). Thus, the 
~tiltute a~ presently worded has not been useful in aiding to combat wire @errices 
hendly relied upon by professionnl gn~ublersand boobrmnkerg 

"See T r u c h l ~ k i  v. United Btatea, 393 F.2d 667 (8th Cir.), cert. denied, 393 
1-3. 831 (1!)88) : United States v. Rorgese, F. Snpp. 236 (S.D. h?Y. 1m) : 
r n i t c d  Stc~tes v. Smith. F. Supp. 907 (ED. Ill. 1962). 

"Scc Telephone New8 Bvetem, Inc. v. Illinois Bell Tel. Co., 220 F. Supp. 621 
(D. Ill. 1963). a f d ,  370 US. 782 (1964). Compare Saganuk1/ v. United Btatea, 
&58 FA1 195 (1st Clr.), cert. denied, 3% U.S. 816 (1988). 



sought to be prevented, is not a crime. Prosecutors have circun~ventf?d 
this shortcoming in the statute by charging the bookmaker in this a t -  
utltion with violating 18 V.S.C. § 2 (aicling nnd abetting), i.e.. causing 
tho transn1ission.26 Such an  approach, however, is both cumbersome 
and confusing and inrolres rather complex instructions to the jury. 
Any new or amended statute should 1-enledy this problem. 

Another criticism ~ i t h  regard to the wordmg of the section has 
been directed to the term "bets or wagers." ?' I n  Sagan8ky v. United 
Staterr. 358 F. 2d 195 (1st Cir. 1966), the court rejected an argument 
based on this plural term that a person had to be in the interstate Pm- business. The Court, read the phrase to mean "bet or n-ager and 

that Congress intended to reach a single use of interstate facili- 
ties by one otherwise in the business of betting. Again nny revision 
of t.he statute should eliminate this ambiguity 

With the exception of the draftma&p roblems listed above, E section 1084 has assisted in the prosecution of ookmaking operntions 
which are interstate in nature. However. it has prored to be difficult 
to uncover interstate calls and communications. l.7suall an almost L current bettor must be located before prosecution can had. The 
reason for this is thnt most of the telephone companies tl~rougl~out 
the country retain their toll slips for only a limited period of tlme. 
Once the toll slips are destroyed, it becomes exceedingly difficult to 
estnblish the crilne with sdicient specificity. 

In addition there are many major organized crime-type bookmak- 
ers who rely heavily on the telephone but vho ~oncluct a p ~ ~ r e l y  intru- 
state business to avoid Federal law enforcement imp1ic:rtions. There 
:tppPnrs to he no good reason why the Federnl government should do- 
faul l in this area esperinlly in view of the policy that Feclernl enforce- 
ment. helps in hindering local corruption. 

Consequmtly, serious consideration should be given to rewriting 
this stat.ute to proscribe intrastate as well as interstah telephone 
calls in the conduct of a bookmaking operation. As already indi- 
cated, an adequate jurisdictional base can be found in the power of 
Congress to legislate in areas affecting interstate commerce. 

As noted above there is a snbstantial and extensive relationship be- 
tween gambling and organized crime. Consoquentl~, chapter 95 ?f 
Title 18, cqtioned "racketeering," also contains antlgnmbling provi- 
sions. 18 1T.S.C. 1932, another statute passed m d e r  -Attorney Gen- 
em1 Kennedy. makes it :I crime to either travel in interstate commerce 
or use an interstate facility with intent (a) to clistribnte the proceeds 
of :in unlawfi~l actirit , (b) commit a crime of violence to further any 
unlawful :trtirity or &) otherwise promote, nlnnap, estnblish, carry 
on or facilitate the promotion, management, estublishn~cnt or carrying 
on of an unlaivful ac t iv i t~  and, after travelling in interstate comnierce 
or using an interstate facility with the requ~site intent, to perform 
ally of the acts specified in (a) ,  (b) or ( c ) . ~ *  Ihla\vful activity is de- 

3See Ufritect States v. Eelley, 395 F.2d 727 (2d c k . ) ,  cert. denied. 393 U.S. 
963 ( I f a s ) .  

The stntute rends "Whoever being engaged in the brlsiness of betting or 
wager in^ k11on4ngly uses a wire communicntion facility for the tnlnsrnission 
In interstnte or f o r ~ i g n  commerce of bets or toagcrs . . ." 

"The lnttcr portion of reqnumg an overt act was added after do11l)ts expressed 
I)$ Stwntor Ervin as to the scope of the section. 



lined to include gambling offenses in violation of the l a ~ r s  of the Stnte 
in which they itre committed or of tlie United States. 

Unlike the otllcr Federal pmnbling statutes, the penalty. provisions 
for violating section 1952 are severe, and inchtde a maximum of 5 
years in prison, n $10,000 h e  or both. 

Again this statute has withstood n number of constitutional chal- 
lenges. i.e.. due process, vagueness, encroachment upon powers re- 
served to the States, equal protection, abridgement of t r n ~ e 1 . ~ ~  

Section 1952 is a rnther clumsy and cumbersome statute to deal with 
and has raised a host of issues requiring Court interpretation. Prob- 
lems have arisen with regard to the requirement that State law be 

The issue of the intent necssary to riolate the statute has 
fre uently been No specific intent to violate Federal law 7, has em imported. 

While originally designed to combat interstate gambling syndicates, 
it has frequently been utilized where the interstate aspects are but in- 
cidental to the gambling. Thus, in United S W  r. Barrow?= a purely 
local gamblin syndicate was prosecuted because several of its mem- 
bers linppene$! to reside in a State other than where the gambling 
business was conducted. Thus, their commutation constituted inter- 
state travel and exposed nll members of the ring who knew of their 
residence to Federnl pro~ecution.~~ 

In nnother case, defendant who resided in  the Stnte where the 
gambling operntion was conclucted wns convicted because on some 
omsions he visited his son in another State nnd on tlie &urn trip 
went, directly to the gamlding 

I n  reaching conduct beyond the mere use of an interstate fncility, 
ho~vover, sect~on 1952 has lialped to considerably expand Federal anti- 
gambling en forceinelit. Moreover, this statute, unlike sect ion 1084 
refers to use of an intelstate facility rnther than a cd1 in interstate 
commerce. Thus, an argument could be made that  section 1952 might 
encompass an intrnstata use of an interstate facility, but no cnseshnve 
yet so construed the statute in tl& fashion. I t  is, however, difficult 
to justify the dispnrite sentence structure for almost identical offenses 
when comparing section 1084 to &ion 1952, Le.. 2 year maximum 
under sectlon 1081 versus 5 yew maximum under section 1852. There 
appears to be no good re,wn why the strictures of sections 1084 and 
1952 should not be combined into tm comprehensire statute with a 
wide jurisdict.ionn1 base. 

S e d o n  1953 of Title 18 proscribes interstate trnnsportation of 
n-npring paraplienialia with certain exceptions carwd out for trans- 

" S e e  Qilatrap r. United Btate8, 389 F. 2d 6 (5th Cir.). cert. denied, 391 U.S. 
913 ( 1 M )  ; United Statce v. B a m ~ o .  363 F. 2d 62 13d f i r .  1966). &. dm'cd.  
385 U.8. 1001 (1907) ; United S fa t e s  v. Zfzo. 338 F. 2d 577 (7th Clr. 1961), cert. 
drnied, 381 U.S. 915 (I=) ; Unifed States r. Borpeae. '23.5 F. Snpp. 288 (S.D. 
s.> 1 W ) .  

See United States v. Roee, 374 F. 2d 227 (6th Cir. 1987). vacated on other 
prou~lds. . r ~ )  1r.s. (I-). 

Sw United Statra r. Rmh,  379 F. 2d 4-93 (7th Cir.), cerf. denied, 389 T.S. 930 
(1!W7) ; United Sta.tt-8 r. Izzi. 3E6 F. 2d .Lt" (7th Cir. 1967). 
a 363 F. 2d 82 (3d Cir. 1966). cert. dented,385U.S. 1OO1 (1067). 

Scc alao United State8 v. Zizzo, arrpra. Compare United States v. Hatothorne. 
3!!6 F. 2.d 7-10 (4th Cir.), cert. denied. 384 O.S. 908 (1968). 
" Kltritcd Stalee v. Carpenter. 392 F.3d BX (6th Cir. 1968). 



porting parimutuel betting ecluipment, newspapers or  similar pub- 
lications and betting materials into a State in which betting is legal 
under the statutes of that State. 

This section along with section 1952 opens the door to Federal en- 
forcement in gamblmg areas other than stmigl~t bookmaking. Thus, 
card games, dice games and the numbers racket come within t.he 
purview of this section when interstate t , rmsportatio is involved. 

The interstate requirement has restricted Federal ad\-i t ies in these 
areas, however, and i t  is recommended that serious consideration be 
given to broadening the jurisdictional base to encourage additional 
Federal enforcement. 

Sections 1301 through 1306 of Title 18 deal with rarious Federal 
proscriptions relating to lotteries. Thus, section 1301 makes it a crime 
to cause the interstate transportation of lottery tickets or other papers 
used in lotteries or to receive the same nit11 hnowledge that i t  has been 
so transported. A lottery is defined as any scheme offering prizes de- 
pendent in whole or in part upon lot or chance.35 A masimurn penalty 
of 2 years in prison plus a $1,000 fine is set forth. Section 1302 
proscribes the mailin of such tickets and papers. I n  addition, i t  pro- 
scribes the mailing oBany article described above. 'The maximum pen- 
alty is 2 years plus a $1,000 fine for a first offense and 5 years for any 
subsequent offense. 

Section 1303 niakes it a crime for postal employees to knomingly as- 
sist in the mailing of such tickets and papers. Postal employees face 
only a 1 year and $100 fine maximum sentence. 

Section 1304 makes it a crime to knowhglp broadcast or permit the 
broadcast of information concer~lin a lottery. The violator can be 
imprisoned for up  to 1 pear and fined$1,000. 

Section 1305 esem ~ ts  fidling contests not conduoted for profit from 
the nroscriptions of t 1 iis chapter. 

Fhally,  section 1306, enacted in 1967 makes i t  a crime punishable by 
w maximum of 1 year and $1,000 fine to knowingly Tiolate certain sec- 
tions of banks and banking statutes, the Federal Reserve Act, Federal 
Deposit Ins~irance Act and the Sational Housing Act. This statute 
prohibits Federally insured banks from selling lottery tickets and 
 as passed in direct response to the sale of New York State lottery 
tickets by b n n l ~ s . ~ ~  The proponents of the law argued that the Federnl 
government has had a long standing policy to deny lotteries the use of 
Federal facilities as evidenced bv sections 1301-1305. 

The question of the continued ~ i t a l i t ~  of the ant.ilottery statutes in 
view of the fact that several States ( N e l ~  York and Sew TTampsliire) 
sponsor siich lotteries as f ind  raising devices can be questioned. The 
writer personally believes that the Federal government should remain 
neutral in this area and favors the abolition of the Federal restrictions, 
except insofar as lotteries may constitute unla\vful gambling actirlty 
proscribed by other Federal statutes. I f  any State feels that it is de- 
sirable to protect its citizens from the lures of a sister States lottery 
~pnropriate State leeslation would appear to  be sufficient. 

On the other hand, it should be remembered that lotterie~ are forms 

" A  good summary of the definitional problems Involved and case law on this 
subject is contained in Note. 57 GEO L. J. 573,674480 (1069). 

See 1967 U.S. CODE COXG. Bi h. N m s  2228-2241. 



of legalized gambling. Consequently many of the arguments expsessed 
in part I of this report are a,pplicable to support cnntinu:~tion of these 
stat.utes. If  the statutes survlve, however, they should be revised to 
provide unifornl penalties. The writer also feels that they should be 
more narrowly drawn so that the summer tourist w11o ~ i s i t s  New York 
:md New Hampshire and purchases a lottery ticket m11 not commit a 
crime upon returning home with the ticket. 

(3)  Title 15 Gam.bZkzg Pruvisidns.-Title 15 contains severnl rarely 
used sections dealing with gambling. C l ~ ~ p t e r  24, titled "t.ranspoh- 
tion of gmnbling devices'' contains a provision which makes it uulaw- 
fill to transport any gambling clevices to any place in a State, the Dis- 
trict of: Columbia or a possession of the Unlted States from any place 
outside of the State,. the District of Columbia or possession of the 
Enitecl  state^.^' Again, this section excepts tr~nsportation to States 
where gambling is l e e 1  in whole or in part.. 

The term gambling device is defined to mean mrious types of slot 
machines wh~ch return money, any other machine or mechanical de- 
vice designed and manufact.~wed primarily for use in connection with 
gambliflg,Js or any nonattachecl subassembly or essential part of such 
a m a c h e  or  device. 

Section 1173 of Title 15 makes it a crime to manufacture, repair, eto., 
any gambling device unless the manufacturer registers v i t h  the At- 
torney General. Since many State statutes make the possession of 
gainblin devices a crime the recent Supremo Court cases on registm- 
tion ren d er doubtful the validity of this statute.39 

Section 1174 of Title 15 re uises that all gambling devices and all 9 packages containing such be %belled m d  marked as to  the shipper, 
consignee and nature of the article shipped. 

Section 1175 outlaws the munnfacture, possession, use, ete., of e m -  
bling devices in the District of Columbia or other maritime and terri- 
torial jurisdiction of theUniled States. 

Section 1176 provides a masirnnm of 2 years plus a $5,000 fine for 
riolation of any of the above sections and section 1177 prorides for 
confiscation of such devices manufactured, possessed or used in viola- 
tion of the foregoing provisions. 

Finally section 1178 exempts r:wetrack parimutuel betting machines 
and certain other types of devices not here relevant from the proscrip- 
tions of this statutory scheme. 

While these provisions have not been as frequently employed as 
other Federal gambling statutes, there appears to  be sufficient utiliza- 
tion of them to warrant their continuecl use as regulatory measures. It 
is recommended- that the registration provision .'O either be eliminated 
or revamped to bring it up to date with the latest Supreme Court 
cases referred to above. 

(4) Qamb7ing-Tux Statutes.-Title 26 contains a scheme of pro- 
visions which, until gave Federal law enforcement officials 

" 15 U.S.O. 5 1172. 
58 15 U.S.C. 0 1171. 
= S e e  Grosso v. United States.  390 U.S. 62 (1988) ; Leaty v. United States,  395 

U-5 6 (l%9). 
15 U.8.C. 0 1173. 

noted above, these statutes vere rendered ineffective in the cases of 
Marchelt i  v. United Statca. 390 U.S. 39 (lN), and Grosrro v. United Statea, 390 
U.S. 62 (1988). 



the widest possible base upon v L c h  to attack boohmakers. Ctilizing 
the taxing power, Congress mandated that a special tax of $50 be 
imposed upon any person engaged in the b~lsiness of accepting wagers 
or engaged in receiving wagers for or on behdf of a person e n p p d  in 
sl~cli a b u s i n e ~ . ~ ?  111 nddition an excise tax of 10% is imposed on the 
bookmaker on the total of all wagers acce 

Tlie statute also reqnires that the bookaker  register with the In- 
ternnl Revenue Service by providing liis nnrne. home address, book- 
~nalring ncldress and the name and place of residence of each person 
engazed in accepting wngers in his behalf.4i The bookmaker is also 
reqnired to keep daily records showing the gross amount of all wagers 
on which he is liable. such books to be perpetually available for in- 
spection 45 and to post the revenue stnnips co~ispicuously in their prin- 
cipal place of business or on their person.46 

Tlie term "u-ager" is defined as including bets on sporting et-ents or 
contests, wagering pools with respect to sports events or contests and 
any lottery conducted for profit.47 

State licensed pnril~~utuel vagering enterprises, certain coin opcrat- 
ing clerices m d  State canducted sweepstnlccs are e~empted, '~ since 
they are generally taxed by the States or u~icler other sections of the 
C d e .  

Certain other tases are imposed under this scheme which hare some 
bearing on pzmblinp, but are not utilized frequently as law enforce- 
ment dex-ices. They lncludes taxes on and coin operntecl amuse- 
ment gaming de&es.J0 

There is a wide choice of penalty provisions applicable to riolntions 
of the foregoing statutes. They range flrm~ a maximum 5 years 
iniprisonnwnt p h ~ s  :I $10,000 fines1 to n mnximuni $50.00 fine.%' 

Section '7201 hns been rarely invoked, however. in bookmaking 
prosecntions-the feeling apparently being that the requirement of 
willfulness vias too difficult to prove. More conlrnonly. a bookmaker 
was charged +th violating section ?203.53 11 misdemeanor, \I-hich pro- 
ricled a, n ~ n x i m ~ ~ n i  of 1 pear in jail plus a $10,000 fine. I n  addition, 
violation of section 7269 54 was frequently alleged exposing the 
l>oolcmaker, in some jurisdictions " to a nlnnclatoq minimum fine 
of $1,000 nnd a rnasimr~m fineof $5,000. 

20 V.S.C. $5 W l l , ~ ~ O l .  
20 IT.S.C. S 4401. 

" 20 T.S.C. pI +U2. 
" 20 V.S.C. $8 4403,UB. 
* 20 F.S.C. g f3806(c). 
"26 I'.S.C. 5 4421. T,otterks include numbers. policy and similnr types of 

betting. 
" 20 Z'.S.C. g 402. 
" 20 U.S.C. 8 g 44.15145. 
' 2 6  I1.S.C. $5 4161-63. 
" 20 1-.S.C. 5 7201. 
"3; iT.s .c .  8 7272. W T T ~ ~ I ~  this prorision wns incl~~cled in many indictments 

nnd Informntions in the r n r l ~  yenw of the enforce~ne~lt of this statutow .wh~me, 
it w n s  Inter interpreted 11s a civil penalty nnd n~rrly charged in later years. 

20 U.S.C. 8 7203. 
20 r.s.c. 5 7262. 

'The Conrts hare clirlcled ss to whether or not the inllmsition or execution of 
the fine can be suspended. 



As noted, the wagering tax statutes have been rendered ineffec- 
tive by the Supreme Court decisions which have held that no one 
may be prosecuted for violating them if an assertion of the constitu- 
tional privilege ngainst self incrinrinrtion is made nt trial. Since all 
bookmakers mill, of course, invoke the privilege if prosecuted, there 
are no lon r any prosecuti?n~.~~ 

Neverthe Y@ ess, smce the writer recommends that the wapring tax 
statutes be revised to bring them in line with the current mterpreta- 
tion of the ConstitutionP7 annlysis of the problems which existed in 
attempting to  implement the "old" wagering tax law is warranted. 

One of the factors which most often hampered effective enforcement 
of the law was the genernl inability of agents to arrest without a war- 
rnnt because violation of the statutes was looked upon as a misde- 
meanor. In the absence of a valid warrant, an agent of the Internal 
Revenue Service is authorized to make an arrest for a misdemeanor 
related to the rerenue laws whip11 is "committed in )is presepce." 
In gnmbling prosecutions ambling paraphernalia emdence is ~nvalq- 
able and sometinles oniein!. &All too frequently in the past, such em- 
dence has been suppressed because a technically defective search 
and/or arrest warrant was issued. In  these cases, i t  frequently was the 
case that durin the investi tion abundant evidence had been de- 
reloped to justi!& the arrest ut no crime a n s  committed in the pres- 
ence of the arrestmg agents. 

f? 
The easy solution to this problem, of course, would appear to be 

to instruct prosecutors to be more careful in drawing their warrants.' 
However, as noted above, the objections often hare been based . p d  
sustnined on pure technicalities which are d s c u l t  to guard against 
since the warrants are usually d r a m  under serere pressures of Fime. 

The abore problem is certainly not serious enough in and of ~ L s f  
to justify raising the status of the crime from misdemeanor to felony. 
To aroid the problem, serious considerntion should be $ren to broad- 
ening the scope of the arrest powers of I.R.S. enforcement agents and 
authorizing them to make arrests if they hare reasonable grounds to 
believe that a misdemeanor has been committed and the person arfested 
was the person who committed or aided and abetted the commission of 
a misdemeanor. 

A second problem frequently encountered in t,he wagering tax cases 
was proring that the defendant was in the %business" of-accepting 
wagers. As noted abore, the I.R.S. usually had undercover agents bet 
with bookinkers to prove a riolntion. I t  was often too time consuming, 
expensire and hazardous to have more thnn one agent bet with a par- 
ticular bookmaker. I n  several cases, juries believed the government 
ngent's testimony of placing bets with the defendant but acquitted find- 
ing that accepting bets frompne bettor does not prove that the acceptor 
is in the "busmess" of acceptmg bets. 

A more significant problem limiting the effectiveness of the wager- 
ing tax laws in combatting gambling organizations was that the statute 

"Since the statutes nre still constitutional. occasionally a bookmaker will 
$1-nire the privilege and plead guilty to avoid n ! I I ~  severe sanction. 

A Comparc? Harchdt i  v. United States, supra. and (hP8so v. United State8, 
8Up?% w i t h  United States v. KaRrfgcr, M5 U.S. ?2 (1953). nnd Lewi8 v. United 
R t z t e 8 . W  U.S. 419 (1955). 

Unfortunately most if not all of these cases nre unreported. 



only imposed the duty to register and pay the tax on those accepting 
wagers for themselves or receiving wagers on behalf of someone en- 
gaged in the business of accepting wagers. Thus, unless the govern- 
ment could establish that an lndividual either physically accepted a 
bet, had a proprietary interest in the gi~n~blin operation or had 
knowledge that those responsible had not paid t f le tax there was no 
liability. This resulted in exempting certain members of the operation, 
i e  pick-up men, runners, lool~outs, guards.6n 

$lnnlly, one of tlle most rexing problems faced by the prosecutor 
in n wagering t a s  cnse was prorin that the violation was willful. 
This required the p~~osecutor to ad f uce evidence that the defendant 
had actual knowledge of the requirement that he register and pay 
the tax. Absent an ndmission or a prior Federal wrest for the same 
offense, the state of defendants' knowledge was difficult to establish. 
Occasionally. a court would permit the government to introduce its 
newspaper file containing numerous articles publicizing the wagering 
tns laws into eridonco as circuunstnntial evidence of defendants' 
knor~ledge.~~ 

More often the government introdncd e d e n c e  of concealment. to 
establish knowledge.01 The prob~tive force of such evidence is not 
very high, however, in view of the fact that the concealment could 
d l  have been from State rather than Federal p rosec~t ion .~  Thus, 
in some prosecutions the government has been forced to introduce 
evidence to establish !that the bookmaker was not afraid of or attempt- 
ing to conceal its activities from local law enforcement agencies. I n  
these cases a trial within a trinl takes place with to locnl police 
corruption with tho ilttendant danger that. the major issues aro not 
properly focused upon by the jury.63 

Added to this problem is the fact that most informations and 
indictments include n lesser offense of nonwillfnl violation 64 sometimes 
plncing the defendant on the horns of a dilemma. The mi te r  viewed one 
trial in which the government codd not prore willf~zllness on its direct 
cnsc. The Court so found but refused to dismiss the indictment after 
the gorermnent's case since it contained in the same count n non- 
\villfnl charge. Had the defendant rested at this point he would hare 
subjected himself only to a fine. Instead he nttrmpted to bent the entire 
cnse, took the stand and in so doing established the missing link to 
the government's proof with regard to a \rillful violation and wis 
convicted of the same. 

There would appear to be little to support the perpetuation of s~ich 
oddities. Thus. it is recommended thnt the clement of willfulness be 
removed from the government's proof. 

= S r c  771zited Stutes v. Calan~aro,  354 11.8. 351 (19.5'7) : Ingranr r. l?nitcvd 
Rtatcs, 3GO U.S. 672 (lfk50) : Itttwbartolo v. United Rtatcs. 803 F.&l 34 (1st Clr. 
1902) ; Untted States v. Ooopcrsteilt. 221 F. Supp. 522 (D. Mass 196.3). 

rT)lifcd Rtates r. Srcnr, 280 F. Bupp. 335 (S.D. N.Y. 1006). 
" United Btates v. Marqucz. 332 F2d 162 (2d Clr.). cert. detried. 370 IT.$. 890 

( I F ) .  
Rce Dri-ycorl c. Fnitcd States,  356 F2d 324 (1st Cir. 1806), norutcd on other 

g ~ l 4 1 r d s , 3 m  C.S. m2 (1Qf38). 
One court has lessened the government's burden b y  creating "a rehuttable 

presumption that defendant knew the law." United Btates r. Edlcarda, 334 F.2d 
380 (5th Cir. l W ) ,  ccrt. denied, 3i9 U.9. 1000 (1965). 

26 U.S.C. 5 7262. 



C .  State Legislation. 

Every State in the union has some statutes which outlaw different 
forms of gambling. As might be expected these statutes vary consider- 
ably in approach, degree and substance. For the most part the statutes 
are far  more specific and comprehensive than the Federal laws in this 
area and are not. of great ralue in drawing a Federal scheme. How- 
ever, many of the definitional sections of these statutes are well drafted 
and helpful. For example, section 225 of the New Pork Statute 
set out below contains many well thought out definitions useful to an 
orerall statutory scheme : 

5 225.00 Gambling offenses; defin.itions of t e r n  

The follon-inp definitions are applicable to this article : 
1. 'Contest of chance' means any contest game, gaming 

scheme or gaming device in which the outco~ne depends in a 
material dc ec upon an element of chance, notwithstanding 
that skill o F the contestants nlay also be a factor therein. 

2. LGambling.' A person engages in gambling when he 
stakes or risks something of value upon the outcome of a con- 
test of chance or a future contingent event. not under his con- 
trol or  influence, upon an agreement or  understanding that he 
mill receive something of value in the event of a certain out- 
come. 

3. 'Player' means a person who engages in any form of 
gambling solely as a contestant or %et.tor, without receiving 
or becoming entitled to receive any profit therefrom ot.her 
than personal gambling winnings, and without otherwise ren- 
dering any material assistance to the establishment, conduct 
or operation of the particular ~ m b l i n g  activi . A person 
who gambles a t  a social game o chance on equa "s terms with 
the other participants therein does not otherwise render ma- 
terial assistance to the esbablishrnent, conduct or  operation 
thereof by performing, without fee or remuneration, acts di- 
rected tonard the arrangement, or facilitation of the game, 
such as inviting persons to play, emitt ing the use of premi- 
ses therefor and supplying car $ s or other equipment used 
therein. person who engages in Cbookmaking', as defined 
in this sedion is not a 'player..? 

4. L a d v a n e  gambling activity', A person Ladvances gam- 
bling activity' when, actin other than as a player, he engages 
in conduct which materia f ly aids any form of gambling ac- 
tivity. Such conduct includes but, is not limited to conduct 
directed toward the creation or establishment of the articular 
game, contest, scheme, device or  activiq involvs, toward 
the acquisition or mamtenance of premises, paraphernalia, 
equipment or apparatus therefor, toward the solicitation or 
inducementt, of persons to  participate therein, tovcard the 
actual conduct of the playing phases thereof, toward the ar- 
rangenlent of any of its financial or  rexordmg phases, or 

=X.Y. PEN. Law g 225.00 (NcKinney 1967). 



toward any other phase of its opEration. One advances gam- 
bling actirity when, haring substantial proprietary or other 
authoritative control over premises #being used with his 
knowledge for purposes of gambling activity, he permits 
such to occur or continue or makes no effort to prevent its oc- 
currence or continuation. 

5. 'Profit f-rom ambling activity.' A person 'profits from e gambling activity when, other than as t~ player, he accepts 
or receives money or  other property pursunnt to an  aqeement 
or understanding with nny person whereby he part!cipates 
or is to participt~te in the proceeds of gambling actimty. 

6. 'Something of \due '  means an money or property, any 
token, object or article exchangeab i" e for money o r  property, 
or any form of credit or promise directly or indirectly con- 
templating transfer of money or property or  of any interest 
therein, or involving extension of n service, entertainment or 
,z rivilege of plnying at n e r n e  or scheme without chnrge. 7. 'Gambling device' means any del-ice, machine, parapher- 
nalia or equipment which is used or usable in the playing 
phases of any gambling act-irity, whether such activlty con- 
sists of gambling between persons or gambling by a person in- 
volving the plapinp of n mac.hine. h'otxithstanding the fore- 
going. lottery tlckets, policy sli s and other items used in the 7 lnylng phases of lottery and po icy schemes are not gambling 
Xe~ces. 

8. 'Slot machine' means n gambling device vhich, as a re- 
sult of the insertion of n coin or other object, operates, either 
completely automat.icrtlly or with the aid of some physical 
act by the player, in such manner that, depending upon ele- 
ments of chance, it may eject something of value. A del-ice so 
constructed, or rendily adaptable or convertible to such use, 
is no less a slot machine because it is not in working order or 
because some mechanical act of manipulation or repair is re- 
quired to accomplish its adaptation, conversion or  workabil- . 
ity. Nor is i t  m y  less a slot machine because, ?part from its use 
or adaptability as such, it may also sell or del~ver something of 
value on a basis other than chmce. A machine which sells items 
of merchandise which are of equivalent value, is not a slot 
machine merely because such items differ from each otfher in 
composition, size, shape or color. 

9. 'Bookmaking' means advancing gambling acth-ity b un- 
lawfully ampt ing  bets from members of the public as a $ usi- 
ness, rather than in a casual or personal fashion, upon the out.- 
comes of future contingent emnts. 

10. 'Lottery' means an unlawful gambling scheme in which 
(n) the players pny or a p  to pay somcthing of value for 
chances, represented and differen1;iated by numbers or by com- 
binations of numbers or by some other media, one or more of 
which chances are to be designated the winning ones: and (b) 
the winning chances am to  be determined by n drawing or 
by some other method based upon the element of chance; 
and (c) the holders of the -irinning chances are t o  receive some- 
thing of value. 



11. 'Policy' or 'the numbers game' means a form of lottery 
in vhich t.he winning chances or  plays are not determined upon 
the basis of a clmwing or other act on the part of persons con- 
ducting or connected with the scheme, but upon the basis of 
the outcome or outcomes of a future contigent event or erents 
otherwise unrelated to the particular scheme. 

12. 'Unlawful' means not speci6cally authorized by law. 
L.1965, c. 1030: nmended L.1967, c. 791, 8 31, eff. Sept. 1, 
1967.== 

D. Andy8i8 of P d n g  Legz%z%m 

(1) Department of Jwtice.-As noted above, two significant stat- 
ute are presently pending in Congress, both of which attempt to 
expand Federal covern e over ille 

As noted above, the f r s t  part is to become section 
1511 of Title 18 if passed, is aimed a t  combatting local corruption. 
As such i t  represents t t  solid step forward in the wnr against gam- 
bling. The Federal government has neither the funds nor the man- 
power to  combat (111 phases of gambling. In addition for the reasam 
set forth in part A, nipra, t.he Federal government as a matter of 
policy should not attempt to police all gambling. Thus, the control 
of gambling must in lnr part rely on local law enforcement. In the ge past the efforts of lo- lam enforcement in this area have been 
sererely impeded by the ability of gamblers to corrupt the enforcers.6s 
New section 1511 if vigorously enforced should diminish this problem. 

As presently strudurecl new section 1511 makes it a crime to derise 
or pnrticipate in n sohenie tr, obstruct or hinder the enforcement of 
locd laws, if, with intent to facilihts, an illegal gambling business 
(as later defined), 

(1) one of the participants does an act to effect the object of t.lie 
scheme: and 

(2) one of the pnrticipnnts is an official or employee responsible 
for the execution or enforcement of criminal laws: and 

(3) one of the participants works m an illegd gambling business. 
-in illegal gambling business is one which is in violation of local 

law, involves 5 or  more persons in its operation or  rerenile distribution 
and has been in existence for a t  least 31 days or has a gross revenue 
of $2,000 in any sin le day. 

I n  the opinion of tho writer this statute is ambi y o u s  and unneces- 
~ ~ r i l y  narrow. For instnnce, if a scheme is developed to  corrupt an 
official and an orert :tct performed by one of the pnrticipnnts prior to 
ttpproaching or involving n locnl official or employee and the scheme 
is discovered st this stnge no substantive offense hns been committed 
nnd the only possible chnrge to be lodged is the rather abstruse con- 
spiracy of conspirinq. I n  effect, good police work is penalized for dis- 
corering the potentinl offense too emly. Alternstirely. if a local of- 

* Several .ream ago the American Bar Association Commission on Organized 
Crime formulated a 3fodel Antigambling A c t  See E h g .  Model Gambling Act and 
Commenlaqf, 2 O w .  Crcr~e & LAW Em. 57 (1953). 

Organized Crime Control Act of 1969, S. 30, 91st Cong., 2d Sess., Title PIII, 
R & C. (1970). 

' S e e  Gardiner, PttbIb Attitrrdea toward Gambling and Corruption. 374 
Ahx&S 123 (1061). 



ficial or employee is approached but refuses to participate in the 
scheme and fails to report the approach no offense is committed. 

In addition, there seems to be no reason why someone other than a 
proprietor, operator or employee of a gambling business should be 
ininiuno if he attempts to corrupt a local official with rcgard to n 
ganibling business. Yet this is precisely what the statute does by re- 
quiring that one of the participants be a proprietor, operator or em- 
ployee of the gambling b u s h e s  It does not necessarily follow, 
especially in the organized crime area, that only people so connected 
with the gambling business will attempt to corrupt local officials. 

Finally, proof of the scope of thc gambling business will bc es- 
ceediiigly d~fficult to gather as it d l  require t.wo investigations. Thus, 
the corruption itself d l  have to be inrestigated. Then after the 
corruption is established the scope and size of the gambling operation 
 nus st be discovered to ~scertnin whether or not 'urisdiction exists. 
This could require tracing the operation'back from t 1 le corrupter which 
could be quite difficult. I n  atldition it could prove both f rwtn~t ing  nnd 
a waste of time upon discore7 that  jurisdiction is lacking due to 
the size of the operation. There isno quicker way to diminish the actir- 
ity of law enforcement agencies in enforcing statutes than to lime 
t.liem conduct a prolonged investigation only to h c l  out that they hare 
no jurisdiction and will receive little administrative credit. All Federal 
enforcement agencies rely heavily on statistics to justify their existence 
and budget and are loath to involve manpower on the contingency 
that there may be 'urisdiction. Whatever can be said for limiting the 
definitions of gam 1 ling so that Federal agents will not chase petty 
gnmblers, such limitations do not appear to be appropriate to an nnti- 
corruption law. Moreorer since local corruption is not like1 to be 
coped r i t h  adequately on a local level and since corruption ofT.ublic 
o ~ c i a l s  with respect to a local gambling operation incremes tlie ~keh-  
hood that n syndicate will also corrupt the same ofEcial, a broader 
interposition of Fecleral lower is w;lrmnted. 

The second part of the b ill, which if passed will become section 1955 
makes it a crime for anyone to participate in m illegal gambling busi- 
ness. The definition of ille 1 gambling business is esactly the same 
as that contained in what wi k" 1 besection 1511. 

I n  requiring that a minimum of 5 persons be involved before the 
Federal gorernnient obtains 'urisdiction, the law lenres uncovered 
many significant ganlblers MI d bookmakers with organized crime ties. 
For instance in the last several Sears organized crime figures such as 
Pasqunle Borgese, Nicholas "Jqgs" Forlano, Ralph Conti, Joseph 
Covello and John "Peanuts" Manfredonia have been convicted of 
violating various of the Federal anti~;nmbling statutes. In  each case 
no ,roof was available as to the nuniber of individuals involved in b the ookmnking ring which they headed or that such ring involved at 
least 5 individuals 

Since neither section 1084 or section 1952 d l 1  be amended, the new 
statute retains the piecemeal approach to gambling dong with the 
disparate sentence structure. Furthcrmore, tlie injection of still an- 
other standard in defining tlie proscribed illegal nctivity could cre- 
ate mass confusion in a s e s  where violations of all sections are in- 
rolved. Thus a jury would be instructed that different* definitions 
adhere to and different stnndards must be utilized in analyzing sec- 



t ion 1084 violations (engaged in the business of betting o r  wagering), 
section 1952 rio1:ltions ("business enterprise inrolving gnmbling In 
violation of the Iii\\-s of t l ~ e  state i l l  which committed??), nncl section 
1955s violations ("illegal gnmbling business"). 

(2) Department of Trea.wq.--1s noted, n bill to revise the Fager- 
ing tax Inu-s is presently pendingan 

I n  the opinion of the writer the new 1:iw still lins n number of 
deficiencies. The nr~nlber of penalty sectio~is applictlble to violntions of 
the Feclenl wagering tax la\rs together with their wide and disparnte 
prorisions is still retained. Thos. aryy$!, sections 7201 (5 rears) ,  
7203 ( 1  year), 7262 ( 3  months), ant r ($50.00 fine) could all be 
chnrged. 

In addition both willful and nonvillful violations are retained. 
As noted above, the writer belit1vrs that will fullness be e l i ~ n i n a t d  to 
nroid confusion and lessen the gove~mwnt 's  burden of proof. In  the 
went, that t,he irnlwsition of the penalties provided by section 7203 
and 7.301 be regarded us constitlit ionally too serere for nonwillfd vio- 
lations, tlie elenient of willfi~lncss cou11cl be ret:tinecl. but the statute 
could provide t l ~ t .  proof that :I cle I'rncltuit wns engqged in the gambling 
business mid failed to pay the l v q u i d  taxes be sufficient to autliorizu 
conviction, unless the e~idence  i n  the case to the sntis- 
faction of the jury, tha t  the failure to l>iiS \\-as i~iilclvertant. The in- 
ference tlint onu eiq:qyxl in  the business of gambling lino\rs of the 
taxes npplicable t o  that business is rational and should not ~ x k e  any 
constitutional problems of the kind raised in the Lear-y cns.e.'O I t  
wonld in eBect be a codification of the rule adopted by the Fifth Cir- 
cuit in tlie Edzocwds case.71 

aWngering Tas Amendments of 1W9, S. 1614, 91st Cong.. 1st Sws. (196:)). 
H.R. 3'22. Olst Cong.. 1st Sess. (ISm). 

'oLearlr v. rtkited Mates .  395 V.S. R (1969). 
" rttilcd State8 r. Edlcardx. 334 F.!!tl 380 (5th Cir. 196-i). cert drtricd. 379 U.S. 

1000 (1%) ; eee also. Znprattb r. Cnitcd States. 300 C.S. 672 (1959). 





COMMENT 
on 

PROSTITUTION AND RELATED OFFENSES: 
SECTIONS 1841-1849 

(Stein ; January 13, 1969) 

1. Infroduction.-The provisions dealing with prostitution and re- 
lated offenses contain basic. fen t ures that are unlike those of provisions 
heretofore proposed for the ('ommission's consideration. First, they / 
nre based on tlie coinmonly liclcl view that the pct of the perpetrator 
of the underlying offense, t h t  is tlie prostitute, is deserving of a lesser 
penalty than tlie act of an acc.omplice. Accordingly, most of the pro- 
visions deal with acts of complicity mliicli ordinarily would be left. to 
coverage by the general coinplicity provisions but are here dealt x i th  
ns specific offenses in order to proride for more severe penalties. 
Secondly, the appropriate basis for Fedeinl jurisdiction over the pro- 
hibitect concluct, that is, the estcnt to xhicli there is a Fedem1 interest 
in prostitution or its abettors, has figured nmore significantly in the 
definition of tlie offenses th:m it has in other parts of the proposed Code. 

,iltllough faitlifi~l to the principle that jurisdictional bases mill not 
be included in the definition of offenses (as they are in many existing 
Federal criminal statutes), these provisions have been separated into 
different sections upon tlie view that one offense-proposed section 
18-41, dealing with promoting prostitution-is primarily directed to- 
marc1 prostit~ition having interstate aspects (carrying forward the 
principal concerns of the 1\Iann Act (18 U.S.C. 5 2421 et seq.) and 
one of the tintiracketeering statutes (18 Ir.S.C. g19j.3) ). and that the 
other offenses are suitable only for application In the District of Co- 
lumbia and other Federal or Federallj related areas. Mhile this separa- 
tion might be desirable in 7 Code, since it more particularly identifies 
the oflender for purposes ""1 o treatment, etc., it n d l  also be useful here 
if the Con~n~ission decides not to make proposals regarding enclave 
prostitution problems or, if all provisions are retained, in facilitating 
the application of diffemnt jurisdictional h s e s  to different conduct. 

2. Backgrot~nd; Preseni PederaJ Law.-Present statutory pro6sions 
give the Federal g o \ - e m e n t  an extensive role in the suppression of 
organized prostitution. Insofar as the business of prostitution, like the 
other vice cri~nes of gambling nncl narcotics. has been and remains sub- 
'cct to orpnizat  ion or spdication on the interstate lerel, Federal legis- 
fntion continues to be vita1.l But the present Federal statutes are 

' The existence of a nlodcrn form of "white slave traffic," involving the trarel 
of prostitmtes in "circuits" fron~ city to cia, is di.smtssed in Thornton, Organized 
Criiiw in tltc Field of Proatitrctioi~. -10 .T. CRUI. L.C. & P.S. 773 (1%6) : 

Generally .speaking, the circnits spew to be a sort of infonunl, coop 
eratire working arrangement twtmeen brothel-keepem. pnnderer~, and - 
~~rostitutes. IIowerer. they mniritnin extensive contact with one another 
in regulating the flow of prostitl~tion from brothel to brothel, city to cib, 
nnd State to State, and are prirne long-distance customers of the t e l e  
ohone compnnies. . . [Rut] racketeers seemingly thrive in this climate 
~ r t d  may more in whenerw and whererer big profits can be tapped. 

(1191) 



directed to jurisdiction rather than substance. We here propose to give 
substantive definition to crimes of prostitution, distinguishing, as noted 
abore, between those or anized prostitution enter rises for which Fed- 
eral supplementation o f local law enforcement. e $ orts wodd be useful 
and proper, and more petty acts of prostitution which can be sup- - - 
pressid iwally. 

- 

The well known J I a m  Act (18 U.S.C. S 2421 et  sea.). enacted in 
1910, is the basic Federal legidation in t6e area. l21;le; the hlann 
Sct,  the transportation of women in interstate commerce for the pur- 
pose of prostitution, and the coercion and enticement of women 
across State lines for such purposes, is punishable by up to 5 years' 

Though the hhnn A& was directed one of 
the first o r p i z e d  crimes in the nation-an interstate prostitution 
traffic-its lmgutge is outmoded. It. reaches indi~idual  acts of trans- 
portation of women,3 but not. the more general aspects of the business, 
as it may be practiced today-such as, for example, controlling an 
interstate network of call girl services or a chain of houses of pros- 
titution. Moreover, it reaches too far-transportation for the pur- 
pose of prostitution or  debaucliery, or for any other immoral pur- 
pose. Thus, an individual patron's act of driving a prostitute across 
State lines or such conduct by any person for any immoral purpose 
is graded as severely as is the act of a brothel owner recruiting a new 
employee. Since the act of transporting a woman across State lines 
is u. neutpal one, having only jurisdictional significance, its proscrip- 
tion does not directly attack the e ~ i l  sought to be avoided: nor does 
it fully express a rational Federal interest in prostitution as an 
orgmizeci crime. 

One of the antiracketeering pmvisions, the so-called Travel &4ct 
(18 U.S.C. § 1952), comes closer to expressing the Federal interest. 
'rhc statute imposes a pnaIty of up  to 5 years' imprisonment for 
Craveling in interstate or foreign commerce or using any facility in 
interstate or foreign commerce, including the mails, to 'Lpromote, 
manage, establish, carry on, or fncilitate the promotion, management, 
establishment, or carrying on, of any unlawful activity." Any busi- 
ness enterprise involving prostitution is explicitly included in the 
meaning of "unlamfil activity.'! Prostitution offenses, however, are 
defined by the laws of the State in which they are committed or of 
the United States. The prosecution for a Federal felony, therefore, 
lnsv depend on State law on the subject. 

Rut State laws on prostitution vary n-icielg. Some States proscribe 
prostitution itself. while others do not ; some States not only proscribe 
prostitution, but include, in the definition of prostitution, promiscuous 
lntelrourse without hire. In many States, the customers of prostitutes 

'Up to 10 years' imprisonment is provided if the woman enticed or coerced is 
under 18 years old. 18 U.S.C. b 3423. 

'"The constitutional Imsis of the statute is the withdrawal of the facility of 
interstate transportation . . . thoneb. to he wre, the power was exercised in nid of 
social morality." Bell v. United Sfa te .  349 U.S. 81. t3 (1955) (holding that the 
tmnsmrtation of two drls  at the same time constitutes one violation) : sep also 
Wil8o1r v. United statcs.  232 U.S. 563 I 1914). holding that the x-vomm do not hare 
to be transported by common carrier: any forru of interstate tmnsportation will 
do and the crime is complete npon the tran~prtatlon across State lines. eren if 
the culprit, upon arriml. abandons the purpose of prostituting the women. 



are deemed to be cri~ninals, tllough these individuals are rarely pros- 
ecuted criminally. Further. while penalties authorized for prostitutes 
typically r:ingc from ti months to 1 year, the range is from no imprison- 
ment (line only) in Texas to 5 years in low:\ and Rhode Island, 
the severe maxima permissible under some of tlie statutes are not, 
in pr:lctice. often i~nposecl.~ 'l'lie States usually reserve the higlicr 
penalties for the promoters, recruiters, and solicitors, but the 
differences in serious~iess of the roles these tactors play in commercial- 
ized I)rostitution4istinctio~is, for example, between the taxi clriver 
who 111:1y direct a customer to (L brothel and the person in control of 
the brotlirl-are not a l ~ w y s  well tlifl'erentiated in State 

Thus, relianc~ on the differing State laws on prostitution subjects 
Federal criminal law to the snnie weaknesses as in the 31am Act 111 
failing to differentiate between acts su portive of an organized busi- P ness ancl indiriclual ventures into pro esional prostitut~on. Further, 
reliance on State I ~ L \ v  opens Ftvleral inclictn~ents to the possibilit-j of 
disn~iss:ll for misrending of the State law." The substi~nt~ve defmltion 
pro sed here of promoting prostitution, which could be coupled 
vrit in' the jurisdictional base provided by present 18 U.S.C. 5,1952, 
is intended completel~ to proscribe acts in promotion of organized 
prostitl~tion as they ;~flect int.crstate cmnmerce, without subjecting 
Federn1 ctises to depenclency upon local varintions in prostitution law, 
and without involving Fecleral lam in purely local problems in the 
States. 
A major innovation of the proposed prostitution statutes is a Fed- 

eral formulation and gradation of prostitution law for Federal en- 
clnres :lnd other :lrcws of specinl Federal interest, t.11at is, those sur- 
rounding military bases. Presently, apart from the application of 
Stnte laws to Federal enclaves lincler the Assirnilatire Crimes -4ct (18 
V.S.C. B 13), Fedenl  law explicitly proscribes acts of prostitution 
in one area of special Federal interest. 18 U.S.C. $ 1384 broadly 
proscribes prostitution-keeping a brothel, procuring, aiding and abet- 
ting ~wostitution, E~c.-in any nren : 

Within such reasonable distance of any military or narltl czmp, 
station, fort., post. yard, bnse, cantonment, training or mobiliza- 
tion place as the Secretary of the Army the Secretary of the 
Navy, [or] the Secretary of the -4ir Force . . . shnll determine 
to be needful to the efficiency, ha l th ,  and welfare of the Army, 
thc Savy, or tlie Air Force . . . . 

' S c e  JIonn PES.41. CODE 5 207.12, Comment at 174-175, 17%lR? (Tent. Draft 
So. 9, 1959). 

'The great ~ a r i e t y  of Stnte statute8 on prostitution is  discussed in nn article 
by B. .T. George. Jr.. Tzgctl. Vedicnl m d  Pa?~chiatric Considercztfona i , ~  the Control 
of Proatitrttion. 60 l l r c ~ .  L. REV. 717, 719-730 (1903) [hereinnfter cited ns 
Geor~t.1. The author notes (at 7 2 2 )  : "[Oln oca~sion coilrts h n w  applied such 
statutory language to inchide conduct unrelated to prostitution which the judges 
find nlorallc repumi~nt, though this is no douht a distortion of the legislatire 
pnrposr." 
'Cf. Nnjtinond v. United Statea. 370 F .  2d 581 (9th Cir.), cert. clrnfed, 389 U.S. 

898 ( l N E ) ,  n p r o s ~ c ~ ~ t i o n  for use of IIII interstate telephone for the proniotion of 
prostitntion, holding thnt the ndditionnl language in on indictment which chnrgcsd 
"prostitution" as well 11s promotion of ~mostitution, wben Stnte Inn- did not pro- 
scribe prostitution per sr but only promotion of prontitution, wns. in the cimnrn- 
stances. hnrmless surplllsage. 



A penalty of up to 1 year's imprisonment is provided. Under the 
proposed provisions, efforts to promote or encourage prostitution in 
these a res ,  as well as other am1s of Federal jurisdiction, will be 
graded in nccordance with the nature of the effort; the more egregious 
acts are grnded as felonies, while prostitutes themselves would remain 
subject to misdemeanor penaltia7 

3. Prom.oting Prostitution; Proscription of Organized Proatitu- 
tion--Though views differ ns to whether the practice of prostitution 
may be tolernted, or subjected to administmtive re@ation, rather than 
dealt with criminally, prostitution as an orgamzed activity run by 
underworld syndicates must undisnutedlv be suppressed. Prop& ,w- 
tion 1811 focuses on the proscription of prostitution as nn organized 
business. Activities essential to the promotion of prostitution as an 
organized conmercial venture are defined, and made punishable as 
felonies. These include key operations such as ownership or control 
of a brothel or business of prostitution, procuring prostitutes for a 
brothel, or recruiting another to become n professional prostitute. 

Interstate transportation of a prostitute, now proscribed by the 
Jfann Act, is subsumed under the proposed provision, if the trans- 
portation occurs as an aspect of promot~on of the business of prostitu- 
tion, rather than tlm individual pleasure of the trnnsporter. Those 
who order or induce a prostitute to go from one State t o  another, or 
recruit n ~rost i tu te  to  come to a brothel in another State, are promot- 
ing prostitution within the terms of the proposed provision. In addi- 
tion, other acts, whether or not committed with intent to aid the 
operation of a brothel or prostitution business, such as inducing or 
othemise musing a person to becornc n prostitute (as distinguished 
from inducing or causing a person to remain :t prostitute, as in proposed 
section 1842 (1) ( a )  ) and procuring prostitutes for a brotliel or pros- 
titution business, are also regnrded as promo tin^ prostitution for pur- 
poses of severity of penalty and Fedeml jurisdiction. 

By means of an explicit gradin distinction only the owners. man- 
agers, and superrisors of a brothe 7 or prostitution business would be 
guiltv of it Class C: felony. Those who kno~vinglg play lesser roles in 
the enterprise+maids, errand boys, drivers, and so forth-would be 
guiltp of n C l a s  A misdemeanor only. An explicit provision is neces- 
sary to make such discriminations, for otherwise complicity provisions 
would make all aiders and abettors in the operation of prostitution 
enterprises guilty of n felony. I n  short, in defining complicity in the 
basic offense of pro~t~itntion ns specific offenses of greater severity, it is 
believed unwarranted to raise all complicity to the level of a felony. 
'rho principle of imposing higher penalties for a managerial role is 
central to the current development of nn oqnnized crime offense, 
intended for general application. Accordingly, it r i l l  be necessary to 

'Reforms In criminal prostitution taws, which are similar to the enactment 
here proposcd in gradlng the crimes in accordance with the role of the actor In 
the business of prostitution. hnve been enacted or proposed in the fol lomin~ 
Codes: CAI,. PENAL CODE RWISIOS F~OJECT B j /  lR00-1FU)8 ('hnt. Draft So.  2, 
1988) ; ~'REIJ~IISARY R E ~ S I O X  OF~OLO. CRILI. IrAU'6, 40-19-1 t0 4&1%7 (1m) ; 
P s o ~ o s m  DEL CRN. CODE ]IJ R21-829 (Final Dmft  19f37) ; Cmar. CODE OF GA. 
56 26-2012 to 262017 (l!XX9) : ILL REV. STAT. 11 11-14 to 11-19 ( 1965) ; K I W .  
STAT. ASX. 5 %  944.30 to sW.35 ( W e t  1 W )  : P ~ o r o s m  IOWA C~xar. CODE REV. 
5 724-7246 (1967 Draft) ; NICH. REV. CRIM. COIW $8 6 2 1 3 1 ~ 5  (Final Draft 
1067) : N.T. REV. PEN. LAW 4 %  230.00-230.40 (McKinney 1967) ; Pno~osn,  CRIM. 
CODE FOR PA. g 2502 (11307) ; MODEL PEXAT, CODE 8 251.2 (P.O.D. 1962). 



coordintlte the proposal here with those provisions when they have 
been completed. 

It should be noted that subparagraph (b) of subsection (1) of sec- 
tion 1841 includes criliii~lid c~ercioli (21s does subparagri~pli (d) of sub- 
section (1) of prol)osecl section 1842). This is consistent with the 
policy of regarcfin the offense of criminal coercion as n catchall, and 
dealing with speci f 'c forms of it, for penalty purposes, in the contest 
of the specific concl~~ct being coerced. Accordmgly, coercing another 
to beconie (or remilin) :I prostitute is here to be treated as a Class C 
felo?g, rather than :IS a Class A misdemeanor, as it would be under 
crimmnl coercion. 

For n discussion regarding Federal 'urisdiction under proposed 
,=tion 1811 over the operation of purely 1 ocal prostitution enterprises, 
where an interstate facility is eniployed incidentally, see pam,mph 8, 
inf ra., 

4. Pro.stitutim and Aiding Prastitution.-There is a longstrtnding 
controversy whetlier, rather t l im conlmitting the resources of !aw 
enforcelnent to an in~possible effort a t  complete abolition of prost~tu- 
tion, the practice of prostitution might better be tolerated and sub- 
jected to careful regulot i~n.~ But absent a clear demonstration of 
benefits fro111 change, we asstulle a continuance of the system of re- 
pressing prostitution on Federal enclaves? 

'That resort to prostitutes is quite common in our sociee is documented in 
~ S S L T ,  I'OSIEBOY & J ~ A H T N .  %XUAI. REHATIOR IS THE HUMAS MALE (1949). 
Those who s u p p r t  regulntlon of prostltution argue, therefore, that  i t  cannot he 
totally snppressed :111cl might b e t t c ~  be regulnted. Additionally, nlnny experts 
contend that prostitution is  n psy1.11olo~cnl problem, which cannot be currtl 
crin~innlly. See B s ~ a ~ s  & TE~ERB.  NEW H O B I ~ S S  IS CBIUISOLOOY 99 (% ecl. 
1951) : "l'rostitutes should not be sent to penal institutions . . . The money 
saved.. . could well IW applied to paying the salaries o f .  . . case \I-orliers, psychia- 
trists, nr~tl medical physicians who would handle each case on its indiridunl 
merits." I'rofecsor Oeorgc. also nrgrws for p~ychological trentment of prostitntes 
but notw that : 

Whrther oue's 1):tsic p r e ~ n i w  lw religious puritanism, humnnitarinn- L- 
isw, or concern for ~)ul)lic health, the logical ronclusion is that organized 
prostitution is in~niornl to a n  offensive degree, condemns women to a 
degrnding esistencr which will lllake swinl derelicts of thcrn within a 
relatirely short p t ~ i o d  of time, and is a major source of disease. The 
Vni ttvl States. with other civil iatd nntions, has determined thnt repres- 
sion is the o n l ~  ncwl~tablr pnlicby lo be cml~odied in legislatio~~. (George, 
sriprrr note .i, a t  744.) 

For ;I srlmmary of tile argumwts for nnd ngninst snpprrssion, 8ee the com- 
mentary on the Model l'enal Code's proposed prostitution statute, which notes: 
"llany of the issues lwtwwn those w l ~ o  faror  rrpm.sion and those who would 
tolerate some prostitution cannot Lm rcsolred on the hasis of av:lilnble cridence." 
~ ~ D E L  I'ESAI. CoDE IL'Oi.12, Colnmc3nls a t  li3. 109-15'2 (Tent. Drnft So. 9, l%i!)). 

nRrprcwlon of prostitution h:~s proved heneficinl to the nrc~ir~tennnce and 
s~qwrvihion of mililnry I~aaes. Src thr st:~temrnt of W. R. Miller. hdminiatrntor 
of the Pc~cl~ral Swuri ty Agenry, in Ilrtrrings Hrforr Srtbc-rrtntnillrc So. 3 of the 
Ho~rxr Co~ntrrittee OII the .f~ldicitlry on H.R. 529f. 79th Cong. 2d Sess. 35.39 (1946). 
stating that atmlition of tolernted h o ~ ~ s e s  in 700 cwrn~uunities near n m e d  serrices 
camps in \Vorld Wnr I 1  was nccalnpnnied by rcvluction in rate of sex crimes. 
n-hilr thv rntr rose clsc.wi~ere (rite11 i u  MODEL PEXAI. C'on~ 5 L'M.12. Comruent nt 
li2n.l(; (Tent. Draft So. 9, 1!KX)). (;losing thew hor~ses of prostitution nlso, 
leas surprisingly, lcd to reduction of venereal disense in these nrens. Id. Ser nlro 
Turner, The Swpgrcssion of Prostit~rtion in Rdation to Vmercal Diseade Control 
i l k  thc .lnr~ll,  i FED. I'BOB. S (;\pril-dnne 1943) ; Sess. Frdrrcrl Gorernnrrnt'n 
Progrot11 in dftacki~rfl tk r  Problrm of Prostitution, i FED. E'ROB. 15 ( April-June 
1M3) (cited in J l o ~ l ~ r .  P ~ s a r .  Cotn; # 2'07.E. Con~rnmt nt 17411.21 (Tent. Drnft 
So. 9, 1959). 



iiI?roposed section 1843 provides misdemeanor penalties for Y ~ P -  
fesional prostitutes. Prom~scuous women who en%@ in, several ove 
affairs, rmstriSks who accept gifts from their boy ends women who 
allow themselres to be picked up by a man for the purpose of dating 
are not included in the proposed section. The provision reaches on1 /' 
the person who niakes rostit,ution her business, who manifests a w d  ; 
ingness to giw hersel ! sexually to any stranger d i n g  to  pay for 
her services. This i~~cludes the inmates of a brothel, the call girls who I 

work out of their homes or take appointments by telephone, and the 1 
streetn-alkers who t~wait monetary offers for sexual wtivity.1 Sexual I 
activity is not restricted, in terms of the statute, to normal sexual 
intercourse. h person  rho hires himself out for homosexual purposes. , 
or for any deriate sexual relations, is guilty of prost.itution. See pro- 
posed section 1849(n). The person who con~mits prostitution is guilty 
onlr of a Class B misdemeanor. 

0t.her sideline aspects of commercial prostitution in a locality- 
solicitation of customers, procuring a prostitute for a customer, or 
leasing premises for prostitution purposes nre proscribed by propowl 
section 1842 and gr:tded as felonies or misdemeanors, depending on 
whether or not clominnnce oTer a child or ward or  coercion is in- 
volved in the a h r ' s  encourngement of the prostitution of another. 
This thorough proscription of all aspects of the business of prostitu- 
tion permits complete suppression of pro~tit~iition in Federal areas 

Concerning those who live off the earnings of a prostitute (pimps), a 
presumption is set forth thnt such persons knowingly cause a prosti- 
tute to  ren~ain in that line of vork, and thus encorngo prostitutlpn 
in violation of proposed section 1842(1) (d) .  This presumption devlce 
is nn alternatire to the common protision in the States making i t  a 
substantive offense to live off a prostitute's earnings T o  make this 
a substantive offense would fail to account adequately for those situ- 
d o n s  in which s person, though aware th i~ t  the person he is  l i e n g  
with is a prostitute, has no real role in encouraging her pro$it@m 
and no power over his mate sufficient to stop the acts of prost~tut~on.'~ 
However, absent rebuttal, the most reasonable conclusion from the 
fact that n person is supported by the income of a prostitute is that 
tho person is knowingly encouraging such prostitution as his source 
of income, and the mntter certainly wtirrnnts consideration by a jury. 

5. Patmnizing 1'rostittctes;Section 1844 of the proposed prori- 
sions proscribes hiring prostitutes or pntronizing brothels. Thosc who 
do rommit an  "infmction," a minor crirninnl offense. I n  addition to 
establishing a derrrec of culpability for the customer. the provision 
serves as a practical nid in suppression of prostitution in Federal 
areas. Given this provision, any person fonnd in a house of prostitu- 
t m i  may be arrested: his role, whether customer or operntor of the 
lwsiness, may later l)c sorted out." 

lo For the view that prostitution mar be a psychological phenomenon. more than 
an tronornic one, see the works cited in note 8. supra. 

Federal military personnel are presently snhject to punishment for patroniz- 
ing prostitutes Though no nrticle in the Uniform Code of Uilitary Justice cs- 
pllcitly declares such condnct to he nulawful. pennlties for such behavior may be 
imposed under article 03 (failure to obey order or regulation) for riolation of 
"off-limits" restrictions Imposed pnrsuant to 18 U.S.C. B138;L a s  well a s  article 
1.32 (conduct nnbecoming an officer) and article 134 (conduct of a nature to bring 
discredit to the armed forces). Under the proposed prorision, civilian patrons 
wllo lire fonnd with military personnel in Federrrlly tlcsignnted awns of jari.dic- 
tion mould also be subject to arrest and crin~innl penalties. 



6.  Special Ru7ea of El-idence i~t Prostitution Cases; Testintony of 
Spouse.-Many Stxtcs have special rules of e~idence, relating to prosti- 
tution cases, which expressly malie evidence of 'bcomlnon repute" 
admissible to prove the character of an alleged place of prostitution. 
and some State criminal law revisions propose to codifS such rules.'l 
There appears to be no special need for introducing this relaxation of 
eridentiary rules into Federal law, 11one~er.l~ Xor do there appear to 
be any Federal cases (including cases in the District of Columbia) 
which, by unduly restricting proof in this area, render prostitution 
convictions clificult to obtaln. RIoreover, relaxation of traditional 
rridentiary rules to allow admission of hearsay evidence on reputa- 
tion would present constitutional difficulties as, for example, in its 
effect on the constitutions1 right to confrontation." 

l'resent Federal law docs recognize, however, an existing exception, 
with respect to proof of prostitution, to the g ~ n e r a l  common lam rule 
that s person% testimony against, his spouse is not admissible in eri- 
dence. It has k e n  held that a wife cannot inroke a spouse's privilege to  
refuse to testify concerning her liusbancl's role in prostituting her: l5 

As the legislatire history discloses, the [Jlaml] Act reflects 
the supposition thnr the women with whom it sought to deal often 
had no independent will of their o m ,  and embod~es, in effect. the 
6 e w  that they must be protected ngainst themnselves. 

T l i s  esception would be useful in cases of coerced prostitution: 
moreover, the exception "has special utility in prosecuting @mps who 
not unfrcquently are married to the prostitute,?' l6 and is ezlpllcitly pre- 
served in proposed section 1848. 

Previously, lrovierer. in a case involrinp s wife's testimony con- 
cerning her I~usba~id's transportation of another woman for prostitu- 

" S e e  ('u. PE'FAL CODE REVISTON P H O J ~ T .  # 1806, Comment (Tent. Draft No. 2, 
1 M )  : Pnomsn, CRI~IES  con^ FOE PA. §2;502if), Comment (1967) ; Monn. FZSAL 
C~;E $251.2 (6). Comment (P.O.D. 1963). 

h major ground for  relaxation of such rules is the difliculty of obtaining 
testinlong concerning the crime. since both patrons and prostitutes a re  un-ling 
to reveal the fnct of the crime's commission. But, a s  f a r  ns prostitution around 
military bases is concerned, military pcrsonnrl often do rolnnteer or a re  required 
to state the source of venereal infertion, thereby providing eridence of the crime. 
Set. George, aicpra note 8, at 742n.180. Fnrther, a general immunity prorision, 
rhich nil1 be included in the Federal Code, should aid in obtaining testimony as  
to,!llicit acts. 

Cf. Rruton r. Fnlted Rtates, 391 U.S. 123 (1968). holding inndmissible a t  n 
joint trial the confession of one defcndant which inculpates the other. The 
Supreme Court. quoting Wigmore on Evidence, noted : 

'The theoq- of the Hearsay rule is  that the many possible deficiencies, 
snpprcssions, sources of error and untrustworthiness, which lie under- 
neath the bare untested assertion of a witness. may be best brought to 
light and exqmed hy the test of Cross-examination' . . . The reason 
for excluding this evidence a s  nn arldcntiarl/ matter also requires its 
exclusion a s  a co~tst i tutional mat ter .  391 U.S 136 n.12. 

Mr. Justice Stewart, concurring, stated : "A basic premise of the Confrontation 
Clanse, it seems to me, is  that  certnin kinds of hearsay. . . are  a t  once so damag- 
ing. so suspect, and yet so diWcult to discount that  jurors cannot be trusted to give 
such evidence the minimal weight i t  logicnlly de~eITef3, tohatever instructions 
the trial judge might give." 391 1T.S. a t  138. 
" TPuutt v. United Rtntes, 363 U.S. 535.530 (1960). 

MODEL ~ A L  CODE 8 207.12. Comment a t  131 (Tent. Draft KO. 9.1959). 



tion purposes. the Snpreme Court refused to overturn the general rule 
bnrring testimony against n spou*: li 

The basic reason the law has refused to pit. wife against husband 
or husband against wife in a trial where life or  liberty is at stake 
was a belief rhat such a policy was necessnq to foster fanlily 
peace, not only for the benefit. of husband, wife, and children, but 
for the benefit of the public as well. . . . [ m e  are unable to sub- 
scribe to the idea that an exclusionary rule, based on the persistent 
instincts of several centuries, should noK he abandoned. As we 
hare already indicated, however, this decision does not foreclose 
whrvtever changes in tho rule m a y  eventually be dictated by 
"reason and experience." 

Since there appmrs to be no special reason t o  overturn the pr i~i lege 
concerning a spouse's tet.imonp generally m t h  respect, to prostitution' 
crimes not in\-olring the spouse, we propose no change in the eriden- 
tiaq- rule beyond that now applicable to the Mnnn Act.18 

7. Fedmai Proscription of Acts o f  Pritqaee Imnmralify Excluded.- 
Though Congress in enacting the Mann Act intended to deal with the 
national and international "white slave traffic,': the lepislxtion has been 
used to reach beyond the proper inter%* of the Federal law. The 
legislation makes it a felony to transport "any woman or girl for the 
purpose of prostitution or debauchery, or an?/ other imn~oral purpose" 
(emphasis added). Hecauss of the italicized 11-orclinp, men who hare 
taken their girl fiiencls on interstate trips have been conricted of a 
felony.lD 

l7 Hmokins r. United States.  358 U.S. '7477-79 (1958). 
Rut ~ f .  8 T.S.C. 5 132.5. abolishing the privilege genernlly with respect to the 

crime of importing aliens for prostitution purposes. 
"!Fhis interpretntion was first given to the M m n  Act in  Caininetti v. United 

States,  212 U.S. 470,486 (1917), concerning n man who was prosecuted for taking 
his girl friend across n State linr in a tryst : 

Vhile  such immoral purpose would be more culpable in morals and 
attributed to baser motives i f  accompanied with the expectation of 
pecuniary gain, such consideratiom do not prevent the lesser offense 
against morals of furnishing trnnsportation in order that  a woman may 
be debauched, or become a mistress or n concubine, from being the execn- 
tion of purpose, within the meaning of this law. To saF the contmm 
wonld shock the common understanding of whnt constitutes an immoral 
purpose when those terms are  applied, a s  here, to  sesnnl relations. 

Sincr Caminetti, prosecutions have Iwen successful, under the Mann Act. in 
mses inrolr;ne R nlnn vacationing with his eirl friend ( 1-nited R t n t r ~  r. Rcgindli. 
133 F. 2d 595 (3d Cir.). cert. denied. 318 U.S. 7% ( l M 3 ) )  ; an ndultcrous affair 
(Nnsse  r. United 8 ta tes .  210 B. 2d 418 (5th Ch.) ,  cert. dmied .  345 U.S. 962 
(lfW)) : a "pick un" of a pirl hitchhiker (I fe l lor  9. United State*, 160 F .  2d 7.57 
(8th Cir.). cert. denicd, 331 C.S. PAR (1947) ). 

This h rmd internretation of the hfann Act has been sererely criticized. In  
CIf?-c7and v. United States. 329 T7.S. 14, 28-29 (1946), upholding a Mann Act con- 
riction of BIorn~ons who transported plural wires interstate, the  dissenting 
opinion noted : 

The framers of the Act specifically stated that i t  is not directed a t  
immorality in general: i t  does not even attempt t o  repalate the practice 
of voluntnry prostitution, learing that problem to the  various States. 
Its exclusive concern is with those girls and women who a r e  "unvdlingly 
forced to practice prostitution". . . and "whose lives a re  lives of inrolun- 
tnry servitude". . . . The consequences of prolonging the Camlnettt: 
principle is to make the Federnl conrts the arbiters of the morality of 
those who cross State lines in the company of women and girls. They 
must decide what  is meant by "any other immoral purpose" without 
regard to the standards plainly set forth by Congress. 



Private affairs not inrolring national security, do not seem to 
be a proper subject for Federal investigation. But the Mann Act. has, 
in the past, h e n  used to prosecute targets of prosecutors and other 
1:iw enforccnic~nt n p n t s  for thcw trysts when no evidence was obtained 
sufficient to prosecute for the crime actually uncler investig~tion.2~ 
This practice, 1iowe1-er, is uncotilnion. T l y e  i lppar  to be no Mann Ad 
cases involving no~icornme~-c~ii~l prostltut~on. in ~ecent  y ~ a r s . 2 ~  Pro- 
fessional racketcel-s and other tronblesorne 1ndi1-~dnals can be dealt 
with ~ i t h o u t  resorting to such methods. Indeed, Federal investigative 
resources with respect to interstate crinlc would best be consewed 
and properly concentrated if the prostitution statute is. limited to 
organized, professional crin~innlity. The proposed proris~ons, there- 
fore, dm1 solely with professiounl prostitution.* 

8. Jw*isdictzon: D & ~ o Y ~ ~ ; o I L  of Erititinq 8tn.ftcte.s.-It is intended 
that the juri~dirtional base for section IS41 (promoting prostitution) 
will be similar to that presently contained in the Travel Act (18 
U.S.C. % 1958) : traveling in interstate or foreign commerce or using 
any facility of interstate or foreign commerce, ~ncludinp the mail, to 
further or in colinection with the crimes clcfined. It r i l l  tlins reach 
acts of orgxnizcd interstnte crime. 

Fit11 such a jurisdictional scope, it will also reach purely local 
prostitution enterprises where interstate travel or use of an inter- 
state facility may be only incidental to the operation of the enter- 

rise-obtaining serrices for n Sew J e m y  brothel from a Sew Pork 
Lundry, for example. Present jurisdiction under 18 T.S.C. 8 195.2 
11-odd pennit Federal prosecutions in such cases. Altlioueh the 
unrrarranted use of Federnl resources for such prosecutions might ba 
prerentecl through a restrictive definition of what constitutes a pros- 
titution business or a brothel for Federnl purposes. no attempt to do 
so has been made in this proposal. Ender the principle thnt legal bar- 
riers to Federal prosecut~on 111 the proposed new Code should be held 
to n minirnum, i t  is believed that the restrictions on Federal interren- 
tion when a prostitution enterprise is involved should result from the 
sound exercise of Federal jnristliction, rather than from restrictions on 
its legal scope. 

A different tack is taken with respect to the other crimes defined in 
sections 1841-1849. These are oriented toward total suppression of 
tlie rice. and are to be applied only to Federal enclaves and those areas 
nround Federal military bases. Federal proscription of acts of ros- 
titution :~mand military b a s ~ s  illready exists. and the poposec?seo- 

a Sote, for emn~ple .  3fassc r. r'nftcd States. 210 F.  2d 418. 419 (5th Cir. 1564). 
Discussing the cicfcndnnt's confcs8ion of an interstate adulterous affair to a 
Federal agent. tlie opinion mentions thnt the Federal agent interviewed defend- 
ant  "approximately 3 minutes niter he was taken into State custody by the 
sheriff . . . on a n o t h ~ r  charge." 

"' These observations mere gathered in discussions with representntives of the 
Department of .lustice. 

Pa Another non~)rostitution aspect of Mann Act prosecntions has involved cases 
of sexual assault upon girls taken across State lines. .See, e.g.. Daigle v. United 
Statex, 181 F.2d 311 (1st Cir. 1052) (intercourse with a young girl. taken out 
of State hy defendant to avoid her testifying against him in a State impairment 
of morals prosecution) ; Decattlt v. United Staten. 338 F.2d 179 (10th Cir. 1964) 
(interstate rape in Kansas City). Such cases are  dealt with, in our proposals, 
nnder the kidnapping, mpe. and Lwx~)nl abuse prorisions. 



tions serve to restnte the ln~v, raising more serious acts in aid of pros- 
stitution to the felony level. Although there is no apparent problem 
of prostitution on other Federal enclaves, or in the maritime jurdisdic- 
tion " applic:ttion of the proposed section to all Federnl enclaves is 
desirable t)ecnuse of tile variations in State I n m  nnd because it is 
intended tlint certain acts-in proposed section 18-i.2--sliould be sub- 
ject to a felony pe~ialty."* 

The specid pro~-ision of present 18 U.S.C. 5 1384, concerning pros- 
tit nt ion near mi l i taq  bases, will therefore be unnecessaq. Its ju- 
risdictional provisions nil1 be included in a contemplated codificat~on 
of Federnl jurisdictional bases. The provisions of the present stntute 
not relntinp to jurisdiction, concerning the Federal role in cooperating 
with local law enforcement authorities in these arens, should be trans- 
ferred to the ,\rmed Forces chapters of the United States Code (Title 
lo).*=** 

Insofnr as the Jlnnn Act concerns interstate transportation of pros- 
titutes and enticement of women interstate for prostitution purposes 
(18 V.S.C. $5 2421, 2+22), the Act will be replaced by the present 
proposnls. Coercion of Tomen and enticement of minors across State 
lines for prostitution purposes (18 U.S.C. 58 2422, 2423) will con- 
stitute kidnapping-nbd~lctioll nit11 intent to commit any felony- 
under the proposeil p r o ~ i s i o n s . ~ ~  
h special provision of the Alarm Act rquir in  registrntion of nlien R femnles who are kept for prostitution "or any ot er  inimorn.1 purpose" 

(18 U.S.C. 5 2424), and pro~iding ~enal t ies  of up to 2 ;years1 
irnprison~nent for failure to register, is to be eliminlvtd. The provi- 
sion provitles for Frdeml immlinity from prosecution, bnt docs not 
deal with tho possibility of State prosecution. Recent Supreme Court 
decisions on the u n c o i ~ s t i t ~ ~ t i o n r l i ~  of Federal registrntion stat.utes 
which effe~tioely force one to incriminate oneself ns to State crlmes 
have rendered this statute of questionable The only n-ay 
it conld 1)c effectuated would be to proride for immunity from pros- 

= Reprewntatiws of the Army inform us that  in  recent pears it  hns not been 
nwes.snry for Federal authorities to invoke the  present Federn1 statute (18 
r.S.C. 6 1.334). The statnte may, however, serve a preventive tnnction. gee alro 
18 U.S.C. g 1082, proscribing gambling ships within the Federal maritime jnris- 
diction. 'l'here is no similar statute proscribing offshore prostitution ships, but the 
prormsed section would forbid any such venture. should i t  e re r  he thought 
protltnble. 

It is contemplated that the prorision in the proposed new Code dealing with 
nssilnilated rrirnes will pnt a ceiling on the p n a l t r  of no greater than a C1a.w h 
mi c t l~mmnnr  -- -. - . . . -. - -- - - - 

*See Studr  Draft section '209. 
a By explicit provision of 18 U.S.C. 8 1384. military personnel do not have 

antJlority to investigate or arrest civilians: cooperation of Federal authorities 
with local Inw enforknent  anthorities in enforcement of the statute is mandated. 
A jurisdictional statement referring to the arens around milftary ba-ses shoi~ld. 
therefore. esplicitly profide that  State prostitution laws s r e  not preempted in 
these n r c l ~ ~ .  

**See Study Draft section 206. 
" Rce the proposed kidnapping prodsion (section 1631 (1) (e)  ). 

Rrc ~ [ f l r r h e t t i  V. 1Jrrited Stater. z.90 V.S. 39 (InGs). and Orfwro r. I'nitfvf 
Stntee. 390 U.S. 62 (1988). concerning the unconstitutionality of Federal gambling 
tnx rc.gistr11 tion prorisions : Hnln~cv r. Fniterl Stntc,.q. 3!Kl IT.S. K5 (19@3), con- 
cerning the ~ ~ n o n s t i t u i o n a l i  of Federal provisions requiring the registration 
of illegal firearms. 



ecution for any crime. State 01- Fetleml, revealed by the registration. 
But this. it is believed, would consitute dnstic interference with 
State enforcement, of prostitution laws, primarily s local matter: It 
~ o u l d ,  therefore, be better to dispense. with this registlation r e q u p -  
nwnt n l togeth~r .~V)f  rouise, in~l)ortation of prostitutes in conn.ection 
with the prohibitions in section 1841 continues to be proscribed.'!' 

" Representatives of the Justice Department have concurred in this apprnisal. 
Moreover. although the registration p r o r i ~ o n  appears to  be required by an 
internt~tioml cnrumitnrer~t ( i t  requires registration of alien prostitutes only fro111 
c ~ u n t r i r s  "party to the n r r ~ ~ n g e n ~ t . ~ ~ t  :~dopterl July 25, 1902, fo r  the suppression 
of the white-slaw tri~fiir"), the Urpnrtment of Stnte and the 1111migration nnd 
Satura1i;mtion Serr i rr  ncgard i t  ns unnecessary to fulfill any intarnational obli- 
gations. See Letter from Murray J. Hrlnian, Acting State Departnlrnt Legal Ad- 
riser, to Richard A. G m n .  Deputy Director of the Xationnl Commission OII 
Refonn of the Federal Criminal Ln~vs, Dee. 5, lm, on file a t  the Commission. 
s8 U.S.C. 5 13% prohil~its the importntion of an alien for  the purpose of pros- 

titution or  other iimlr~ornl purposes r ~ ~ l d  provides for a masi~autn penalty of 10 
years. I t  lilso e n ~ b m c w  holding, keeping, or enrploying the alien for  such pnr- 
p e s  "in pursuance of snch il-1 import~ltion" ( a  phrase included for juris- 
diction111 purposes). I t s  forerunner was enacted in 1675: and, although never 
repealed, i t  has. in effwt, been superseded by the Mann Act, even though the 
JIann A r t  pena le  i s  leis. (At one time both were 5 rears.) To  the extent that 
the J I ~ I I I ~  Act provisions h a r e  hew c+nrrird Fonmrd into section lgll of the 
propowl draft, the provisions of H U.S.C. 8 1328 will also he carried fonvnrd. 
Cnder section 1841, inducing a person to come here to become a prostitute or pro- 
curing h1.r for a prostitution enterprise would ren~nin a Federal offenst.. R P ~ ~ I I I  
of 8 c9.S.C. 5 L . 3  is  recmnmended. We are informed by the Inlmigration and 
Mtumlization Services that i t  deals with other ~ ~ ~ a t t e r s  involving the entry of 
prostitutes into this cwmtry through esclusionnry provisions and general pro- 
scriptions against harboring illegal cwtmnts, and that  the  Sen ice  sees no specin1 
1 1 4  For retaining X C.S.C. 1328. 





CONSULTANT'S REPORT 
on 

OBSCENITY CONTROLS 
(Bender; May 12, 1969) 

I. Oru~c.1n-m OF PESAI, I,.\ws -IGBISST OIISCESITY 

I n  1957 the Supreme Court of the United States, in Roth v. F?zited 
States. 354 F.S. 476,485, held that "obscenity is not within the area of 
constitutionally protected speech or press." The reasons given for this 
holding were essentially historiciil, not behariori~l. The Court found 
eridence to show that, tit the tirile of the :idoption of the first anlend- 
ment. and up iultil the present dny, it aas  widely ~swimed that obscene 
matter was not entitled to the anirnclment's protection: 'b[I]n~plicit in 
the history of the First Amentllrwnt is the rejection of obscenity as 
utter1 without redeeming social importance." 354 U.S. at 484485. 
Th 8ourt eoneluded thilt the :imendrnent, therefore: s h o ~ l d  not be 
read to confer constitutional protection upon obscenity. The Court did 
not find independently t l ~ t  obscenity \\-:is harmf~d to its recipients 
or to others, nor did it assume that the legislatures which lind passed 
obscenity statutes had rensonabl found such harm as a basis for their 
legislation. From the historicr? ~~erspective adollted b the Court's 
opmiai, the a c t i d  suiill effect of obscenity was large(y irrelevant.' 

The question of the effect of obscenity, n-hich.mny not hare been of 
critical relevance to the Suprenic Court's const~tiit~onal judgment, is 
obviously of ccntrnl i~nportanco in any informed legislative deck1011 
regartli~ip whetlier, and to what extent, to prohibit tlle distribution of 
obscene materinl? Recognizing this fact. Congress 1i:ls recently c~rtatrd 

' The Court's decision in Roflc thnt ohcenity is not protected by the first amend- 
ment hns, to some extent. Iwen n~o~lificd bx the r e m  recent decision in Stanlell v. 
Crrorgicr. 394 C.S. 557 (1969). In Stnnlry. the Court held that the first and four- 
teenth anlendments prohibit n S h t e  from mnking mere prirate pmsesion of 
obscene ~natef ial  a crime. As a result of this holding i t  is no longer accnrate to 
.say tlil~t the mtric.tions of thc first n~nertdment i~re fnvari:~bly inapplirnble once 
rnateriill is found to be olwene. In rlt least some contests (in Stanley. in the 
contest of mere prirate poscmion), llie amendu~ent restricts governmental limi- 
tnfions on eren concededly obscene n~nterial 

- As II resnlt of Stanley v. Georgicr, M., the effect of obscenity may now he 
m l r r a ~ ~ t  to  the c.o~~stitutio~r:~l (/nestion n s  well. In holding that  olmenity nuiy 
lie proltrtcd by th r  flrst :~ll~enchc.ut, the Col~rt  in Strrnlcy aplwlnred to wn- 
I)pasizca t l ~ c  need for considtmtion of effect in making the cn~~stitutional dc- 
m i o n  whether prohibition in n psr t icuhr  contest is prmissihle. The Court 
found 1)rohibition of prirnte pixsession not permissible. Three rensons were of- 
fered 1 ) ~  the State for this ~ ~ r o h i b i t i o ~ ~ ;  nll t h m .  were reJc.cted by the Court. The 
first, the asserted nred to protect thc indiridunl's mind from the effects of 01)- 
scenity, was rejected on the ground that such a purpose of controlling a person's 
prirate thoughts is wholly inconsistent with the philosophy of the  Arst amend- 
ment. The second offered reason, thnt clsposure to obscenit.r rnar lead to deviant 
srsual h h r i o r  or rrimes of sesnal violmce, n x s  rejected for lack of a sufficient 
ernpiricnl basis. l'hc third rmson offered by thcl State, thnt prohibition of pos- 
session is needed in order to effectnntr prohibitions upon distribution. was re- 
jected L w . ~ u ~  such a n  unne~essarily I~road solution would illegitimately in- 
vade the individunl's private right to puw-ess nnd examine obscene materinl. 
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a National Commission on Obscenity and Porno ra hy, whose prin- 
cipal tasks are to  investigate the distribution an5 ef;ect of obscenity 
and to report to C o n y =  and the l'rcriclent in 1970 on the legislative 
and other chnnges \r i ~ c h  appear appropriate in light of the informa- 
tion revealed by the Corrunission's inwstlgat ion. 

The scientific information presently available on the effect and clis- 
triibution of obscene material is, at best, frngmentary. Attached as an 
appendix to this report is a review of recent research in the area of 
the effects of obscenity by Robert 13. Cairns of Indiana L-nirersity, 
which supplements the 1982 stud by Cairns, Paul and Wishner in 46 
Minnesota Lnw Review IN)!). (T % e rlppendix is p ~ r t  of a study made 
for the Sational Cornmission on Obscenity.) There is, on the other 
hand, no shortage of undocniilcnted nssertions reparcling the effect of 
obscem riiaterial and the co~~sequent need for--or asserted lack of need 
for-governmental restrictions. Set out below is a list of the chief pos- 
sible aims of obscenity regulation wliich has I m n  drawl  u , after con- I sideration of n rnngcJ of reslmisible views on the matter. Fol owing each 
possible aim is a brief discussion of whether, in view of existing 
knowledge and other factors, that aim appears to be a proper objec- 
tive for a modern obscenity statute. 

A. Preventing Sexud Arotc~al: in Adulta 

Scientific investigntions hnvc indicated tlmt sesual materials cap 
and do cause sexual arousal or stimulation in adults. This effect 1s 
neither universal nor uniform (there is, indeed, evidence that in some 
persons exposure to sexual materinls has an antistimulating effecc) , 
lmt it unquestionably exists to a significant extent. (See the appenhx, 
in fm.) 

There seem, nevertheless, to be very substantial reasons for not in- 
cluding the prerention of t,he sesual arousal or stimulation of adu!ts as 
one of the objectives of an obscenity statute. In  the first place, it 1s by 
no means clear that the arousal of adult cesunl desires is to be classed 
as a societt~l evil or hnrm. -4 portion of those adults who are aroused by 
sexual stimuli undoubtedly go on to engage in sexual activity as s 
result. There appears, however. to be no evidence indicating th?t 
sexual activity thus stimnlated is h:~rmful to those who engage in ~t 
or to others. Nor is there evidence tlwt persons who are aroused, but 
who are not led into sesual activity as a consequence, suffer hnrm from 
ths experience. 

3forpo1-er. even if sexual arousal through stimuli such as books ayd 
pictures were to be considered a socially undesirable result, ?hat In- 
formation vie have indicates that there is rery little that o b s c e ~ ~ t y  laws 
can actually accomplish in diminishing such arousing stimuli: The 
fev  studies which exist indicate that relatirely nonohscen~ nint~rlnl.%- 
such as pictures of pnrtially clad members of the opposite sex-are as 
cap~hle  of cnw4ng ses~ial aro~isal as "hard core'' materials (we the ap- 
penilis, inf?,a). I n  addition, the t h e  nnd place in n*l~ich such materials 
are wen :md the mood of the viewer may be at lewt n s  important ele- 
ments in determining the stimulxting effect as the material itself or 
its sources. And an om1 report delivered to the Kntionnl Obscenity 
Conmission by staff members of the Kinsey Sex Institute last year 
indicated that esceeding1:ly intangible factors connected with the ma- 



terial, such as the bcprovocntiveness" of the pose, often wholly change 
its erotic character. Thus, no line dividing the obscene from the non- 
obscene which is likely to be legislaticel drawn and to pass constitu- 
tional muster can be expected substanti y to remove arousing stimuli 
from the enrironment. 

a 5  

I n  addition, some persons beliere-and there is some historical basis 
for this suggestion-tliilt what material arouses is itself a product, of 
what nlnterials society prohibits. Thus, if photographs of nude legs 
mrc, legally prohibited nncl generally unnrn~lnble, such photogrnphs- 
and photographs bordering on "leg3' p h o t o g m p l h t  well arouse 
in the same way that pictures of genitalia arouse some persons today. 
If  this were fouud to be true, the existence of legal prolditions.for 
the I m p s e  of prel-entilig :~rollsal might tlierefore be self defeating, 
as \\-ell as ineffective. As noted above, such rohibitions are likely, in 
all events, merely to shift the arousnl line wit out lessening the arousal 
itself. 

\ 
B. P~~eventing Seteious 07.imind Activity in Addts  

3ranL persons-including some prominent lam enforcement offi- 
cinls- lieve that  the distribution of obscene material for adults 
causes or encourages serious crime. These statements are often based 
upon the fact that persons engaged in c r i m ~ p e c i a l l ~  sex related 
crime-hare obscene materials in their possession and that, when ues- 
tioned, t h y  may attribute their criminal activity to havining$een 
expsed to these materials. 

A few scientific studies have been undertaken to determine whether 
this coincidence of crinic? and obscenity indicates a causal relation- 
ship. No causal relationshi has been discovered in this manner and, 
indeed, there are some in cf ications that perpetrators of various sex 
crimes are less affected by obscene stimuli than are ot'her persons. (See 
the appendix. infm.)  One '*natural" esperimental situation has 
existed recently in Denmark. In 1967 that coi~ntry removed all legal 
restrictions upon mritten/rerbnl obscenity, while retaining restrictions 
on pictorial material. This legislatire act was roughly contempomne- 
ous with n significant increase since about 1965, in the total amount of 
explicit verbal and pictorial sexual materials available in Denmark. 
(The prohibitions upon verl~nl materials mere frequently violated and 
poorly enforced prior to their repeal and the same has been and is true 
of the remaining prohibitions on pictures.) An inrestigation of crime 
rates in Demnark for the period before and during this change indi- 
cates that sex related crime actually has decreased coincidentnlly with 
the widespread dissemination of pornograph Other natural experi- 
ments are conducted continuonsly as previous r y banned material-such 
:IS ITenry Jiiller novels and Plnybog-type nude p h o t o g r a p ~ b e c o m e s  
freely available and widely distributed in this country and elsewhere. 

'I'1wr.e seems, therefore, 'to bc no present scientific basis for concl~id- 
ing that obscenity law- may be useful in preventing criminal conduct 
througli restricting the material available to adults. This state of 

' R. Ben-Teniste, Pornography and the Danish Experience. 1 W  (unlwblished 
pnwr solnnitted as  the ImIs for propos&ls for further research to the Kntional 
Obscrnitr Commission 1. 



present kno\vledge .en-as, indeed, recently recognizecl b 
('oust of the I-n~tecl Stiitrs in Stanley I-. Gewgin  in ?' iolding Supreme uncon- 
stitutional St:ite l a m  prohibiting private possession of o b ~ e n i t y . ~  
Georgia liatl :isserted to tlie Court "that exposure to obscenity may 
lead to deviate sesui~l behavior or crimes of sexual violence." The 
( ' o ~ ~ r t  reJ'ecI~(1 this Ixtsis for Ittv-s pennlizilig possession i ~ r  tlie follow- 
ilig words : " 

Thew :tppears to be R little empirical basis for  that assertion. 
Given the present state of knowleclp, the State may no more 
p ~ ~ h i b i t  mere possession of obscen~tg on tlie p u n d  that it. 
mity lend to antisocial conduct tlian it niay prohibit possession 
of chemistry books on tlie ground thnt they may 1e:ld to the 
manuftictnre of hm~emnclc spirits. 

.It the w i l e  time, sonie psychologists have felt-again, without sys- 
tematic scientific confirmation-tliat the av:iilnbilit~- of esplicit sesual 
 noter rial may actually Iielp to prerent antisocial condi~ct by aflorcling 
n nonriolent outlet for  sexual cnriosities nnd  drive^.^ The strong in- 
terest among large nunibers of 111at~u.e adult persons in csplicit sexual 
material wl1icl:h does not apIx8;lr to contain sufficient artisl ic. ralnr to 
justify suc.11 interest-witness the recent attenclnnce at the film "I an1 
('urioiis-Yellow" and the very substantial sales of an exceedingly es- 
plicit. but otherwise entirely unclistinpiished, marriage manual en- 
titled "Intercourse," ' indicates that snch esplicit material ma1  also 
serve a soci:illy usefiil educn t iond fllnct ion for adults. 

The possi1)ility that the distribution of obscene materiel t o  adnlts 
may h a w  some socially uscf~il functions tlnd may, on the other hand, 
ha\-e no c:liisnl relationship to crime, may be h r n e  out. by data regard- 
ing- the :~ctn:il colmlmers of such material. The fmgmcntnq- studies 
wh~ch  Iiave so f a r  been ~n:ide and reported to the Kational Obscenity 
Commission indicate tlie typical constlsumer to be a male of n:hiddle age, 
in moderate or  better economic circmnstancrs, with little t~pparent. 
coluwct ion with criminal nc,tii7ity. 

Many l~ersons report the f a d  that they are offended by unwanted 
esposiire to explicit sexual materials. For csaniple, in the first 9 
nlonths of operation of tlie new Federal Anti-Pandering Act,@ (which 
prrmits tliosc \vho ~rcc ivc  i~nvxnted s rs i~a l  lnatcrinl in the mail to  
I.enio\-e tlirr~~sc~lves fl.0111 t l r r  11i:ding lists of the scnder), more than 
l(10.000 con~l)lnints of the receipt of ~inrvnnterl selnial ~n:iterial were 
nlade to the Post Ofice T)epnrtment. Con~pl:~ints are also often made 
to public oflichls and others nbout public d ~ s p l a r s  of sexi l~ l  ninterial- 
in stores or  in store windo\~s, or theater billboarcls and tlie like--and. 
s o n i e ~ h a t  less often, :11)o1it public broaclcasts or  telecasts. 

The fact 1 Iiat nlatcrii~l gives offensc to somc is not. of coillse, saf- 

' 394 1-.S. 557 (lM9) ; scc nottw 1 nncl 2. attprn. 
: I d .  at I%!). 

Set. e.g., l i ~ o s ~ r a r s ~ s  & KHOSFIAL-SEX. PORSWR.APHY ASD TIIE I A W  (19.79). 
' Inrolrerl i n  f7n i t fd  Staten r. .lliller. S.D. Calif. (Dw. 14, 190C) ; (ncqnittal on 

Federal mniling charges). 
39 L-.S.C. g .1m. 



ficient reason to prohibit its general distribution in society. S o r  is any 
data p~rsently arailable with regnrd to whether offensire communicn- 
tions cause ,my substantial or hsting harm to the recipient or to SO- 
ciety. On the other hmd,  unconsented to distribution of otrensive 
sexual materials does seen1 to conflict with strongly held notions of 
personal prix-ncy in sesunl matters. These feelings. appear wo.rthy of 
protection, as a mattcr of the freedom of the indlvldual agnrnst un- 
warranted intrusions, so long as undue restraints are not placed upon 
others in order to afford this protection. Thus, where communication 
of scsual matters is made individuallg, as where the mails are used, 
them appears to be a basis for a system of controls ~ h i c l i  would permit 
persons to choose not to receive mniterial which offends them, so long 
ns such material may be distributed to others \rho do not object to 

it. Where simoltnneous communications to many persons 
as is the case in broadcasts or public displays, individual 

choice regrettably cannat control, for restrictions in this area designed 
to protect the more sesunlly inhilbited part of society will, of neccs- 
sity, prevent displnys or broadcast to other persons, who might not 
be oft'ended by and, indeed, might even welcome, the material. A fair 
com romise between competing interests, however, map lead to the 
conc f usion that there is some material which is both widely held to ;be 
otrensive and functionally unrelrtted to the accomplishment of an 
iniportnnt social purpose, so that its genwal open display or brondl 
cast can properly be prohibited: either absol~rtelv, or without the 
attnchment of a notice ,ermitting persons who ao not wish to be 
exposed to the material e d ectively to avoid it. 

I>. Regzdation of the Acoe8v of Juveniles to S e x u d  JfateriaZa 

The most difficult type of effect-of-obscenity d a b  to obtain in a 
scientific manner is data regarding the effect of explicit sexual ma- 
terial upon children. Self raportin? of such data is likely to be un- 
reliable, and controlled experiments are ordinarily precluded by the 
objections of parents to the syskematic subjection of their children to 
obscene stimuli. The children of parents who would not object to such 
procedures constitute, in all events, a distinctly atypical sample of 
chilclren as a whole. 

There are no existing scientific data to show either that exposum 
to obscene materials causes harm to juveniles or that i t  does not. Them 
are, a t  the same time, hypotheses which, if substantiated. would lead 
to the conclusion that harm may be caused to juveniles by obscenity 

rohibitions. Attempts to make certain sexual to  ics or  materials "off 
knits" to childred may unnaturally and harm A lly create a lasting 
feeling of shame about interest in sexual matters; i t  may also be that 
fren distribution of explicit sexual material would be useful-ither 
done or in w n  junct,ion with oxplanatory material-in helpin chil- 
dren m c h  mature attitudes toward sex and sex prncticas. It is 7 ikely, 
in all events, that whatever data are ultimtttely developed on these 
nnd related hypotlleses mill not be uniremlly applicable, but will 
indicate that the harms or benefits of exposure of children to sesual 
stimllli vary considerably from child to child depending upon inde- 
pendent factors, such ns home enrironment, soclal miheu, level of 
intellectual and physical development, etc. 



Dospite the lack 01 beharioml evidence, it is possil>le to make n 
t en :~ lh  caso for prollibitions designed to restrict the access of jurcniles 
to esplicit sexual niaterials, a t  least when that occl~rs without palvntal 
consent. Tlio argument for this proposition is that, in light of the 
j)rescnt stat0 of uncertainty in both dilwtions as to the ctfect upon 
juveniles of exposure to explicit s e m d  materials, their parents, rather 
than otliers, are entitled to make the choice of what material should 
be made nvnilnble to them on the basis of the parents' evnluation of 
the competing hypotheses Otherwise, the decision IF-oulcl be left to 
roniniercinl distributors whose profit motire-mther than concern 
for tlie welfare of the cliild-vodd constitute the primary considera- 
tion in the choice of what material to make a\-ailnble. 

I n  making the deternlinntion whether to enact n juve~;nila obscenity 
prohibition on this basis, one fact-and consequent danger-should 
be borne in mind. I f  lnaterinl is prohibited for juveniles only, then, 
even if the piohibition works perfectly (&ich  it.  ill not). some 
prohibited materials-by either desi or miclcnt-will iiltimately 
reach the h:wls of juveniles r ia ad11 y t purchaseis. The hnrrnful im- 
1):1ct, if ally, upon children of seeing such material (ns we11 as tho 
hsr~nfiil in~pact of other. nonprohibited sesual material) mny well 
bo incmsed by the knowledge that such nxltelial is n p r d e d  as un- 
suitable for children. I t  may well be, therefore, that tlie wisest long- 
nu1 way of clealing with the nppi~hcnded hnnn of obscenity to chi- 
tlren is to (aspend primary elyort to improl-e the sex ccllicatio~i offered 
to juveniles n t  liome, in school, at cliurch, etc., .so that they can cope 
Illore s ~ t  is fnciorily with the sesnnl stimuli \rhic.ll will inevlt nbly con- 
front them, both as lninors and in adult life. 

I<. Pro hih it i n  y (lom mercia.7 Kxplo itat ion of Interest; in. Sex 

Ono of t l ~ o  frequently mentioned eerils of obscenity is t h ~ t  it con- 
stitutes coninlercial exploitation of the interes* in sex. Commercial 
obscenity docs, undoultedly, constitute such :in exploitation. Obscenity, 
hon-ever. is not alone in capitalizing commerciall~ upon sexual in- 
terests. Sex is one of the principal marketing aids in use in the ITnitcd 
States today, and i t  can be incorpofatecl or irisinnated into advertising 
in ways n-liicli defy l@slative prollibition. I t  map appear anoninlous 
to pannit tho sale of automobiles through appeal to  *sun1 interests 
lmt to prohibit commercial capitalizat~on upon the same intcrcst 
tlirough tlie d e  of books or motion pictures. Moreover, the interest 
in sex 1s but. one of nmiy "weaknesses" whose commercial exploitation 
is widely tolei-ated. One thinks of sdes of products based upon the 
clesilr of crlstolneri to ha\-e laundry as bright or brighter than one's 
neighbo~s. or the desire to appear cultured b;r being familiar wit11 the 
surface, but not the substance, of ~ o r k s  of art. or ln the desire to win 
Iar priz? 1)y using R partic.ular product. 

K r  smety  does, i t  is tme, draw certain lines between legitimate 
nnd i l lcgi t i~~~ate  activity in this area of commercial esploitntion of 
intlivitlunl . 'wa kness." Certain forms of gambling are prohibited, 
and tho atteinpt to sell prodncts t.hrongh gin~bling or lottery apl.w:~ls 
IIiily lllso IN cleemecl to he a prohibited unfair nietliod of mnipetlt~on 
in soma instances. Tlw distinctions between the permissiblo nnd the 
imperriiissil~le 11iiide where gambling is co~lcerncd nia3 not t lwmselves 



be wholly supportable; parinlirtanl betting is. for example, pemitted 
in many places which lprolubit closely similar activity, and traffic in 
highly speculative securities, while reg?dated, is not only permitted 
but is even errcoumged to some extent by favornble Federal tax t r-at-  
merit of the profits and l o s s  of such speculation. Prohibited gamblrng. 
in all events, may often cause srtbstnntial financial detnment to large 
nunibers of pelsons who are lewt able to afford such expenditures and 
whoso famil~es or well-being may suffer as a result: this niay justify 
not ordy the existence of prohibitions, but also the legal distinct~ons 
which ai-e dmn-n anlong vnrious types of gambling nctivity. The 
fmgiumtary evidence which has so far  been collected about. t.he con- 
sumers of commercial obscenity :ind p o r n o p p h y ,  on the other hnnd, 
indicates. as noted above, that the are not primarily those in poorer 
economic circun~stances, but thnt, t f- ley tend to be tunong the older, less 
vulnsrable and more affluent rrrembers of society. Further data to be 
gathered by the National Obscenity Conunission about consumers of 
o b n i t y  dioold bring additional li ht  to bear on tlie existence or g, absence of an analogy b e t ~ e e n  gam. ling and pornogrnphy in this 
respect. The Commission's invostigatlons rnay nlso shed light on the 
pmsibil i t~ of distin ishing ~ ~ n o n g  the sexual a peals used as the 
b a s s  for co~nniercin 5" pin. I t  may be that "ha d core" obscene or 

phic stimuli hi~ve a more potent sales a p e d - o r  have an 
!iF:?i?hicll r o n ~ m e ~ i i d l y  exploits more ~-ulnernb f e or less fortunate 
persons-than the sex~rnl stimuli used in ordinary cormnercial ad- 
vertising. Eridence to this effect might support restrictions upon 
certain t . ~  of comrnel-cial exploitation of sex. 

I n  view both of the stnte of iiwtnal knowledge and of existing re ln td  
commercial actix-ity, therefore, i t  is difficult to justify the present 
recognition of prevention of tlie commercial exploitation of sex ?as a 
proper aim of obscenity prohibitions. An additional factor is also 
present. The w r y  fact that thcro is a universal interest in sex to be 
exploited suggests both that no prohibition upon commercial exploits- 
tion is likely to be successful, nnd that the attempt to impose such a 
prohibition is likely itself to lmve harmful consequences. The crime 
of distributing obscenity commercially woldd be a consenusual one, 
capable of being conlnntted in relatire privacy, and therefore very 
difficult to police in  the face of n substantial desire on the part of many 
people to obtain such ~nuterial. Persons seeking to satisfy this desim- 
as many would-~vould bring themselves into collusion with criminal 
activity. with harmful consequences upon the general respect for le@ 
rules. - i t  the snrne time, the b ~ ~ s i n e s  of caterilig to these substalltrd 
desires would be reserved for those willing to engage in crime for 
profit, thus opening up possibly fruitful areas to organized criminal 
activity. removing useful competitire influences, and providing in- 
centive for corruption of law enforcement officials. These risks may 
not be worth encountering without some solid evidence as to the harm 
caused by commercial use of sexud stimuli. 

This may well be the single most important renson for prohibiting 
obscenity in the minds of the general public. The "moral" arguments 
for restricting obscenity appear to be of two sorts. First of all, many 



people beliere that the distribution of obscenitv leads to increased 
sesual :~ctivity and they find mcli ncth-ity obj'ectionable on moral 
grounds. Where the actiritg which causes concern is derinnt sesunl 
actirity. the groiind for societal ol~jection is strongest. This, howeror, 
is one of the effects of obscenity which the Supreme Court in Stan7e?/ 
r. G e ~ r q i a . ~  has s:lid lack s~ifficient rmpirical foundation to justify 
prohibition, and the present state of empirical knowledge bears out 
the Court's conclusion. S o  stronger scientific eviclence ~)resentlj- exists 
r1ho11t the r'elationship of olwenitv to more nornlal sesu:Il activity. 
Even if the ~roposition is accepted that such a causal relationship does 
at times exist, howcver. eviclence is still lacking as to \diether the 
behavior thns inducccl is h:~rnifld ses~iiil hehnvior or not. There is no 
~ ~ r e ~ c m t  l jns is  for knowing. for esnmplo, whether ol)scenity clncournges, 
discourages, or is causally irrelevant to adulterous or prenlal.ita1 sexual 
relationships. -1 causal connection with sexual acti-rity within the 
mar r i ag~  relationship molild most. likely not. be classed as  hwmful by 
most persons. A caiisal connection with masturl)ation, \diich may, 
perhaps, be the most easp of all relationships to demonstrate upon 
systematic investig:ltion. \voulcl also raise a serious question with 
regard to whether such a result can be classed as harmful a t  all, or as 
suficientlv hnrnifi~l to rrarrnnt pennl 1r.crislation. (The moral ponnds 
for restricting obsccnitp as n cause of sexual conduct may be deemed 
sipificantlv stronger where c+ildren are conceincd. thus affording an 
additional basis for tlie objective of limiting distributions to children, 
as discussed previous1 y.) 

The second aspect, of the moral obicction to obscenity is the belief 
that obscenn material cleleteriouslp affects indivirlnnl and, hence, com- 
mumitv attitncles towarc! sex. 'rh~re is :I serious conbitutional q11.e~- 
tion whether the rcqilatlon of such attitudes is a legitimate objectm 
of criminal le~slnt ion.  I n  Btudey. .wpra. tlie Supreme Court noted 
that the objective of "protecting the in&\-iclual's ~nincl from the effects 
of ol>scenitv.': wliile n "noble ~uirpo~e"  to some. "is wliolly inconsistent 
with the l~hilosophy of the First -4mendment" which prohihits lepis- 
l ~ t i o n  rw~lnised "on the desirt~bilitr of controlling a person?s private 
tllonc+llts." In S c r i o ~ ~ s  q~~estions also esist as to the possibility and 
~isclom of :lchievi~lp sound p r ~ \ . ~ t ~  nntl romml~nity nttitiitles toward 
ses through reliance npon prohibitions on the iclens and i m s p s  which 
can he conveyed among adult human beings. Attitudes toward ses 
mnv hnw the firmest and most secure foundation-and br most likelv 
to lead to desirecl bchnrior-when t ly7 are arrived at. not through 
ignorance or fear cansed by repression of certain communications, 
but after consideration.and rejection of the ideas and beliarior de- 
picted in those commnn~cations. 

Propo~ecl section 1851 wflects esistinr[ law. wit11 only minor chanqcs , 
in substance. I t s  princiml contribution is to mtller int? n sincle pro- 
vision. and to make explicit. and as consistent ns  l,os~ble,, the rules 
presently applied 1 y  the Snlw(me Coilrt in cases under sectlons 1461- 



1465 of Title 18." Greater explicitness and consistency are, a t  a mini- 
mum, required in a rerision of the Federal obscenity laws. The offense 
is now dealt with in a series of statutes containing, without apparent 
reason, somewhat different substantive and penalty provisions. In ad- 
dition, the language of the present statutes does not approach an ac- 
curate statement of the substantive definition of the crime which is 
actually applied in law enforcement proceedings. 

Subsection ( 1 ) , like present Federn1 law. is limited to distributional 
activity. This limitation may now be a constitutional requisite. Stanley 
v. G e ~ r g k ,  394 U.S. 557 (1969). 

Subsection (1) then sets forth, with small mdfict~t~ions,  the tri- 
partite definition of *bobscene" employed b the plurtdity opinion of 
the Court in d Rook Named 'Vohn GZcZand's Xemoirs of a Wornnn of 
Pleasure" v. Xamachusetts, 383 U.S. 413 (1966), and a parently rec- 
ognized ns the prevailing view in the opinions of the (Iourt in Ginr- 
b u t y  v. CTnifed States, 383 U.S. 463 (1966), and Jildtkin r. New Y w k .  
383 1J.S. 002 (1'366). This tripnrtite dehition requires, for a finding of 
obscenity. (1) dominant a peal of the material, taken as a whole, to a 
prurient interest in sex, (27 patent offensiveness in light of conternpa- 
mry community standards, and (3) that the mntsrid in\-olved be 
utterly without socit~l value. 'I'he three cases cited, which were decided 
on the same day, :we the most recent full Court opinions on the ques- 
tion of what material may be prasecuted RS 'Lobscene." The basic struc- 
ture nnd substance of the test they reflect was announced by the Court 
in Roth v. United States, 354 U. S. 476 (1957), and the test was elnb- 
orated into its present form over the intervening years. 

The test was originally based upon a formulation in the Jlotlel 
Penal Code of the American Law Institute l2 which did not, however, 
require lack of socinl d u e  as a separate prerequisite for prohibition. 
The Model Penal Code formulation differed from prior law prin- 
cip:dlv in its requirement thnt nluterial be considered ns a whole (some 
cases had permitted material to be jud* out of context), in its re- 
jection of the rule whereby niaterial nlight be judged in terms of its 
effect upon the most susceptible persons in society, and in its requirc- 
ment that prohibited material appeal, not merely to  an interest in ses, 
but to a "prurient" sexual interest. The particular tri ~a r t i t e  rerbnliza- 
tion contained in proposed section 1891 has been eup 1 icitly adhered to 
by only three members of the recent CourtJus t ices  Warren, Bren- 
nan and Fortas. These Justices, however, occupy the center of the 
Court on this issue and their verbalization is the one most commonly 
ncceptecl and applied by lower Federal courts and Federal prosecutors. 

A few points :we noteworthy in the definitions of subsection (1). 
Subpnragraph ( I )  (a) sti~t~es not on1 the genernl rule of Roth and 

succeeding cases that obsce11e n~ateriaf must appeal to a "prurient" 
interest in sex. but also includes the modification, introduced by Jfi8h- 
EJL v. Xeto Fork. supra, applictible to material which is ap  lealing only 
to deviant sesud groups. The word. "prurient," is used n i t  I! out further 

"These sections (comprising c l i l ~ p t ~ r  71--obscruity) prosulrihe the mailing of 
obscene or crime inciting matter: the importation or transportation of obscene 
matters; the mailing of indecent matter on wrnppers or envelopes; the brond- 
casting of obscene language; and the transportation of obscene matters for 
sa?f or distribution. 

MODEL P ~ A L  CODE f 251.4 (P.O.D. 1962). 



definition. An alternative, more explicit. formulation might ~t .out 
tn-o :ispects of .prurient" interest enumeratecl in the Roth oplnlon, 
i.e.. nlnterinl wl~icli has a "tendency to excite 111stful thoughts" m d  
~vl~osc: appeal is to "a shameful or morbid iilterast in" sex. 

Suhpnrngniph (I)  (b) chooses a n:~tional stwlclnrcl of offensiveness. 
It tlirls does not pennit. Federal conviction for certain material in 
certnin localities, but not. elsewhere, caused by mri;ltions in cornmun- 
ity stnndarcls. Such a nation:il standard seenls most appropriate for a 
Federal statute, such as section 1851 which is not limited to use in aid 
of Stnte or loc.:iI 1i~11-s (wlicn pmctical or jurisdiction:~l limitations 
1n:tkc State or local enforcenlent dific~tlt or impossible) but which is 
independently :~pplicable :IS it matter of Federal policy regardless of 
local lilw or standards. 

Subparapa  111 (1) (c) incorporates the most controrersinl 
the tripartite ( 'I efinition-tht requiring tliilt obscene material f laye art no 
"social value." 'I'llerc are tlwcc s1pnific:mt aspects to this part of tho 
overall standi~rtl: (1) it rises social mlue as :m indepenclently applied 
negative test of obscenity (the alternative would be to  use only the 
prurient interest and offensiveness tests, and to  conclude that all mat- 
ter s:ttisfying those tests has, necessarily. no soci:d ralue) : (2) it 
employs n standard which rejcctsmateri:iI as olxcene ~lnless it is utter7y 
witlloiit social villae: and. (8) it does not permit the social value of a 
work to be weighed agnmst or cancelled by its pnlrient appeal or 
offensivenessthe presence of some social ralue thus creates an abso- 
lute imniunity. These elements of definition are made explicit by the 
tlme-dustice plurality opinion in Xe?noi,w and appear to be deemed 
nrcessary by tllrm in orcler to :ivoid the prohibition of the first amcnd- 
ment upon censorship of soci:11ly useful speech. These three Justices 
are joined in requiring at. least this socinl value exemption from prose- 
cution by Justices Black and 1)ouglas. who d h e r e  to  the riew that 
all obscenity regulations of matter which \vould otherwise be "speech" 
contrnvene the tirst :~mendnicat. They lure also nppa~ently joined in 
their \view on social vnliie by Justire Stewart nncl, where Federal reg- 
ulation is inmlved, by .Justice IIarlan as well. 

One verbal change has h n  made in the draft as compared -it11 the 
Supreme Court opinions. The Court has nsed the term .'redeeming so- 
ci:rl mlue" in Roth. and subsequent cases. The clmft omits the "r~dcem- 
iug" modifier in order to elintinate confi~sion which might otherwipe 
occur as to act~lal application of the tast. Including "redeeming" m 
the test might ilppear--contr:~rr to  recent judicial explanations-to 
perniit either the balancing of the socia! rnlne of material against its 
prurience and offensiveness or to pernrlt exclncling vnlne n-hich was 
not suficiently suhstantial. Omitting "redeeming," on the other hand, 
does not appenr to change the meaning of the test as explained in the 
.Ifemni,a plur:~litr opin;on. I t  vas  not believed necessnrg to make a 
further moclificntion in the draft to make clear that material with 
social rfdue could not he physically att:iched to obscene material in 
orclcr to immnnize the collection from prosecution \~-here there is no 
functional relationship betwcn the ol~scene mld nonobscene parts: 
courts can be espectecl to  reach this result as a matter of reasonable 
tipplicv~tion of the statutory language. (C'f. Q ! I ~ - ~ ~ ~ I I : c /  v. h i f e d  Stntes. 
n1rpra. where 18 V.S.C. 8 1-161 mils held :lppllcable although only 1 of 
IS articles in a magnzine were lield to  meet the test of obscenity.) 



The scntence following subparagraph (1) (c) is designed to in- 
corporate into the stntute tlie "pandering" rule of Ginzburg v. United 
States, s u p .  That case held that, where the determination of whether 
mnterinl IS obscene is  a close one, %he question of obscenity miry m- 
clude consideration of the setting in n-hich the ~ublications were re- 
sented as an aid to deterinining the question o ! obscenity. . . ." !he 
draft permits such distributional setting to be used in determining 
the social value of nl:~terii~l. Tlie value of mnteri:l!, ie.. the use to 
which it will be put, miiy with sonle rationality be rle-xed as varying 
with those to whom it is distributed and with tlie :uinounced purpose 
of the distribution. An alternative fornlulntion would make distri- 
butionill setting relerant on the questions of the prurient ap  
material and its ofiensiven- This alternative \us not adopted g::L 
of the difficulty in perceiving ho\r these tn-o elements could be likely 
to wiry according to the manner of distribution. 

Subsection (1) by classifying obscenity offenses as Class A mis- 
demeanors, substantially lowers the rziaxinlum term of imprisonment 
(from 2 to 10 years under thc? various existing statutes) whde incress- 
ing the potent.ia1 fine (a ~ntlsiri~lim of $5,000 to $10,000 under existutg 
Ian-) by permitting the rwavery of up to double the profit made ?n 
the prohibited material. Obscen~ty offenses appear to be ones in which 
extensive confinement mrely, if ever, serres a useful social purpose 
and where potential monetary penalties may hare to be quite large to 
const it ute a si,anicant deterrent. 

Subpampa@ .(2) (b) is designed to mnke formal an exception to 
the scope of eslstli obscenity provisions \vhicli is presently a matter 
of pi.osecutiona1 po f icy. In 12ednwnd v. U~ti ted  States. 384 US. 264 
(196C,), a conviction was vncutrd, and the information dismissed, upon 
tlie representation of the Solicitor C3neml that it was the policy of 
the Ilepartmcnt of Justice to  prosecute obscene private correspnd- 
ence only if "aggrarated" circwnstances were presented. The draft 
would mnke this exception part of the statute where a g m r a t i o n  could 
not ~mssibly be present, i.e.. where the privnte activities are noncom- 
rnercinl. consensual, and where minors are not in\.olved. The practical 
difficulties of uniform law enforcement in such cases are enpFoiis 
and the r~otential harm of socli private communication seems n ~ ~ n ~ s c u l e  
at  most.* 

XI. Possznrx S l r o ~ ~ . c o m x ~ s  OF S m o s  1851 

Present Federal obscenity lnw has a number of serious deficiencies 
which are not solved by the statutory explicitness, compactness and 
consistency which would be achieved by adoption of section 1851. 

(1) The most obvious problem on the face of the draft stntute 
is the exh-eme subj~t~iveness of the stnnclrird of what constitutes 
"obscene" material. I n  niost wens of criminnl liirv the law itself n ~ k e s  
the j~~dgmrn t  regarding wliat conduct is to be penalized: the primary 
cluestion for the trier of fact in each case is whether the historical 
facts s l i o ~  that the prohibited conduct has been comnlitted. TThere this 
is not true-as with statutes penalizing conduct which is "unrenson- 

Suhpnmgraphs (2)  (a)  nnd [c] were added to the Consnltnnt's formulation 
for Study Draft presentation. 



able" or "reckless1'-the conduct prohibited is ordinarily dangerous 
in tlie sense of its creating :111 immediate threat of physical danger. 
In  such cases, while the trier of fact in an indiridunl case must do 
more than ascertain xhat  the defendant did, e.g., he must predict 
~vlint were the known liliely physical cwi.seques1ce.s of such concluct~ancl 
~riust evaluate the costs of preventing such dangers, the trier is :ided 
in making such judgments by a core of coninloll objective experiences 
in, for example, what kind of nutonlobile driving concl~~ct is productire 
of a great chance of in ju r j  to others. 

Present Feclernl obscenity law, rs espressed in proposed section 1851, 
differs raclically from this pdtern in that it leaves to the trier of fact 
in each case R vast juc1gnlent:d function under a legal standard which 
does not call upon any conmion esperience with objectire phenomena 
but relies instead upon moral, aesthetic and psychoanalyt~c determi- 
nations by those cli:~rged with applicntion of the Inw. The test is not 
\diether nmterinls \)ear certain s ecilied contents, nor is it whether 
they hare certtiin dangerous or l!' arniful effects, con~mon to human 
experience. Rather the tripartite standard evolred by the Supreme 
Court and incorporated into section 1851 calls for a judgment about 
the %ppeal" of the materinl involred to those to \dlorn i t  is  addressed. 
(includnlu an :~sse,ss~nent of w l ~ ~ t h e r  the ninteri:ll is of interest because 
of "1ustfuP" and "shame" infected attitudes in the potential recipient), 
about the L'social value" of the m:~terinl, imcl about the way the 
rnaterial compares with sti~ndards of offensiwness preralent in the 
comnlunity. I t  is probably not unfair to supposo that, in actual prac- 
tice, npplicntion of this test 111ore often than not comes clown to the 
trier's indivitl~~nl conclusory judgment ~ ~ h e t h e r  the partic111:w work 
inrolrcd ought to be permitted in society, ancl tlint this jndgment 
is frequently made prhnnrily with refere11c.e to pe~.so~l:ll beliefs  bout 
the niorality of certain sesunl practices nnd the aesthetic approprinte- 
nessof publicizing or communicating about those practices. 

Such subjectivity makes :~rrurate prccliction of resnlts of prosecu- 
tions impossible in an area where the first nnlendment prob:lblg 
ought to be tlecmed to reqnire clear tests as :I p!idc to the esercise 
of rights of free expression. I t  leads, as well, to situations where the 
results in individual cases may 1egitim:ltely be seen 1)y tlie colnml~nity 
: ~ n d  the defenclnnt as the rdlectlon of tlie pcrson:~l predilections of 
jl~dpc~s and jl~rors, rather tli:~n as tlir result of law. This is not satis- 
factory criminal 1:lx. 

( 9 )  The elements of the tripartite test are unsatisfactory even  side 
frow their extrenlely subjective quality. 

( a )  The prurient interest test is an~bipons.  I t  is not clear \dietlle~* 
n~aterial whicli nierely teiids to arousr 111stfnl sesual desires meets t l ~ s  
test, \vliether the arousal must be lniscd with mo14)idity or slinnw, or 
whether appeal to a morbid or sh:~meful interesf alone-without 
arousal of lust-will suffice. The Supreme Court In the Roth case 
appeared to equate the two types of :~ppeal, but they scem, in fact, to 
bo quite different. I n  :ddition, to the c.stent that the interest :ippe:lled 
to 111ust be :I morbicl or sli:~nieful one, the test m:iy be circu1:lr. Rlor- 
bidity or shame may becomo :~ssociatecl with an interest in material 
solely or principally hccnnw snch ni:~tc~rial is prohibited by law :lnrl 
the social customs which develop under the influence of lax. If so, 1 he 



law's prohibition in this area contributes to or causes the very element 
which is necessary to satisfy 11 test of i l ledi ty .  

(b) The community standards test un8uly farors the established 
nationill ublisher or distributor of materid as con1 ared with his f B smaller, ess established counterpart. An establislle national dis- 
tributor or publislier can, through widespread ex 1oitat.ion in media 

dr"" B which have become reco d as setting st:lndar s of taste, actually 
change colnrnunity stan ards to a great d e p  b~ the time a prosecu- 
tion can be finally decided. I t  is almost lmposs~ble to inlagme that 
material distributed through such a source could ever be found to 
offend community stnndnrds a.ss required by the test. Thus. to a signifi- 

the community standnrds test delegates to certain estab- 
lished deif-9 istributors the setting of the line between legal and illegal. 
The simne immunity is not glven to smaller or less established dis- 
tributors or to  those which do not seek a. mass audience. 

(c) The social value test either makes the Ian- rirtually unenforce- 
inst any material or it creates distinctions which are extremely 

dificu t to justify. The critical question in this regard is whether social 
vdue can include entertainment or amusement d u e  as well as value 
in imparting information or "ideas." I f  i t  can, all material which has 
x market would a pear to be excluded from the law by the test. If ,  
on the other hnnt I' , entertainment or amnse~nent ralue is ?lot social 
value, then works of h e  art would not hare the protection accorded 
works of historical or philosoplucal interest-an unha py result. In  
practice, works of fine art  appear to be recognized as !caring socinl 
value. As a result, the test probably is applied to discriminate in :in 
unjustifiable way ngainst L L l o ~  brow" amusements (as compared wit,ll 
" h e "  art) although the functions served by each kind of art are 
basically the same. The Supreme Court's recent o inion in Sfanby v. 
Georgia, nspra. confirms the difticulties sag&estecfhere by indicating 
fairly plainly that social value does not include entertainment value: 
"The line between transnlission of ideas and mere entertainment is 
much too elusive for this Cowt tr, draw, if indeed such a line can be 
drawn at all." 

(3) Apart from its subjectiveness and uncertainties, the tripartite 
test is unsatisfactory because it is not coherently formulated to prevent 
any recognizable evil; i t  requires a combination of two negatwe ele- 
ments-prurienc and offensiveness-the collection together of wliicli r as a standard or guilt does not appear designed to achieve any 
rational social purpose. Spcificallp, if the arousal of lustful instincts 
or appeal to shameful or morbid Interests is harmful, it is not clear 
why a crime is com~nittecl only when this element is combined with 
affront to community standards of decency. Conversely, if escessive 
candor in the trel~tment of sesnal mntte~s IS harmful, why is a crime 
committed only when the material nppenls to prurient interest as well ! 
Nor is i t  clear why, if these elemeuts do not individually ~ ~ 1 1  for 
societal prohibition, their combination is an occasion for such 
prohibition. 

(4) The tripartite test is both too brond and too narrow in its 
coverage. On the one hand, it applies to private sales of material to 

"301 U.S. 557 (1960). 



consenting2 mature adults ~ 1 1 0  affirmatirely seek such material. No 
know1 soeological or  psychological facts hnve been uncovered which 
indicate that snch salw are Iiarn~fnl to the coinmunit_v or to the intli- 
~iclnals involved ; indeed, a grovAnp I~ody of speculative opinion holds 
that such sales Inas eren be helpful to the persons who consume the 
material. A t  the same time, I~ecause of the restrictions of the tripart i t  e 
test. the prohibitions of present law (lo not :ipply to  a body of explicit 
sexuial material which. when distributed in certain w a y s t o  jureniles 
or in a public or  unsolicited manner-is ~vidcly thought to present n 
substnntial bilsis for regplxtioi~. A per cwria111 Supremo Court decision, 
Redrup r. il-cir Fork. 386 1T.S. 767 (1967). h:ls been relied on to re- 
verse conrictions in n. number of cases " where the material involved 
~roulcl be classed as pornopaphy by ma~y-perha ps most-persons, 
bcc:ulse of n failure to satisfy all p:~r-ts of the triptirtite test. Under 
present Federnl laxv, this material niay not be restricted. even when 
de1ilwrntel-y clistribnted to juveniles or In a pi~blicly offensi~v manner. 

F i n n l l ~ ,  convictions nre csc*eedini$y difficult to secure under present 
law because of the reqnirement of proring scienter. In this regard, 
Smith 1.. C'alifom~ia. 361 U.S. 147 (1959). makes ronriction of dis- 
tributors d i f f id t  because it ~.rcluires, at the least, tliiit they be sl~own 
to have knowledge or  reason to  know the pnrticulnr contents of the 
specific material involved. Such knowledge is r e v  often either not 
presmt or  not prov:\l)le. I n  iddition. to an estent not yet esplicitly 
rxplored in Supreme Court opinions, the Constitution may require 
that any defendant Iliire knowledge not only of the factual character 
of the n~aterinl. but :11so that it would be deemed obscene under the 
t r i p r t i t e  tcst. This ~ ~ o u l d  be an estremely difficult state of mind to 
establish in view of the intensely subjectire n:ltiire of the present legal 
test. 

(5) Present Federal law. ns emlwdicd in proposed .section 1851 does 
not f i~ l ly  take advantage of the amilnble constitutionnl power to  enact 
prohibitions upon material which does not meet the tripartite test, 
where particnlar kinds of harmful distributions of that material are 
in\-olved. In  li'erltwy. the C o u ~ l  nientioned thrrc types of distributional 
nctirity where explicit sexual mrte~.inl vhicll does not meet the tri- 
partite test may ne\-ertheless be pmhibited. These were (;I) under 
statutes reflecting specific r11ic1 limiter1 state concern for  jure!liles:" 
(b) where there is "an nsauilt upon indiriclunl priracy by pubhcation 
in a manner so obt~-nsi\-e a s  to make i t  impossible for  :ui unwilling 
indi~-idunl t o  avoid ~ s p o s u ~ r !  to it :" nnd (c) whem there is "evidsnce 
of tho sort of 'pandering' which the Court found signific:lnt in (Jim- 
7 ~ r q  I-. Fnifed Stafes." Pnrslinnt to this inrittttion a number of States 
and localities hare  enacted "j~ivcnile" obscenity statntm. Tlie Supreme 
Court has afirmed a rwnriction mder  one s~ich  statute in Ginsbeq r. 
.lTeir York, 300 T.S. 629 (lSG8). eren though the Court noted that "the 
'girlio' picture mamzines inmlred in thp sales here are not. o l~cene  for 
nclults.?' Present Federal law does not incorporate either of the first 

'' h e n r ) ~  r. Sr t r  Pork. 3RS 1-.S. 4-10 (1967) ; Fricdrnan v. Srtc Pork. 3f% TV.S. 
441 (196;) ; Raltrer T. California. 388 F.S. 442 (1967) ; Cohrrf r. S e w  Fork. 388 
U.S. 443 (1967) : Skeperd r. Serc. I'orl;. 388 U.S. 444 ( l !%i)  ; .ira7r~i110 r. Scro 
I'orl;, 3% TT.8. 4-16 (1967) : Adall v. Ulrilrd Stnten. 3RS U.S. 447 (1!H17) ; Book% 
Itic. r. i'ttitcrl Strrtes. 3SS U.S. -149 (1967) ; A Q~ratrIi t~/  of Copies of Rookn V. 
lianfftrs, .W V.S. 45.7 (1967) : Schuckn~an r. California, 388 T.S. 4rA (1W~7). 



two of these t,hree possibilities Section 1851 does seek to  incorporate 
into the law the third-pandering-catolgo of special distributional 7 situations nie~itioned in Redmp, reflecting t. ie fact that the Court has 
already made pandering a part of the exlsting Fedornl statutes in the 
Ginzburg case. 

(6) Section 1851 does not properly respond to  the jurisdictional 
concerns of the Federal government in the obscenit area. Whatever r litirm is caused by the distrib~t~ion of obscenity wou d appear similar 
to harms which are traditionally treated as primarily of local concern; 
it is doubtful if Congress would feel justified in dmwing any affirma- 
tive legislative power granted to i t  in article I of the Constitution as a 
sourco of authority genernlly to regulate the distribution of obscenity 
in the United States. The exerck  of Perlera.1 criminal jurisdiction, 
therefore, should, most approprintdy, be connected with the inability 
of local law enforcement to be effective. Section 1851, hoverer, sets 
standards of criminal liability which can be enforced inst conduct 
whether or not i t  violates the law or policy of the place \v Y' ere the mate- 
rial involved is ultilnrttel to be distributed, or of :my other place- 
such as the place of pro 1 uction-whose policy is specially relevant, 
Sor  does sect ion 1851 utilize Federal power to achieve another objec- 
tive which might be thought appropriate for Federal law-the en- 
couragement of uniform local stwdards of obscenity so as to  facilitate 
the free distribution of material protected from repession by the first 
and fourteenth amendments to tlie Constitution. 

The alternatives represent :in attempt to exercise appropriate Fed- 
eral jurisdiction in the obscenity area. while aroidin the principal 
shortcomings of section 1851. The are four interre a t 4  statutory 7 B 
provisions-sections I to IV. 'l'he t lree mnin structural and substan- 
tive features are: 

(1) KO attempt is made to regdate consens~ial distributions to 
adults. Prohibitions are imposed, m e a d ,  in two special areas where 
there ap ears to be both consitlerable public concern as well as sub- 
stantial g asis for regulation. Those areas are nonconsensunl or un- 
solicited distributions of potentially offensire wxual material and 
distributions to minors of explicit sexual material. 

(2) The subjective and ambiguous tripartite test of obscenity is 
w11olly abandoned. I n  its place nre s~ibstituted explicit, objective tests 
tailored especially for the two kinds of prohibitions involved, i.e., an 
:ittempt is made to define explicitly nnd objectively both the material 
which is capable of causing substantial offense if thrust. upon un- 
willing recipients and the material tl-hich is ridely believed to be 
~~nsuitablo wmlal m:iterial for minors. Jluch of the material so defined 
could not, under present standards, be constitutionally prohibited un- 
der :t statute, like section 1851, which broadly covers all types of 
distributions, including those to consenting adults. The Redrup and 
Ginaberg cases, however, inclicnte thnt standards such as those em- 
ployed in the alternntives are constitutional in narrowly drafted 
stntutes directed to these two pirticulnr types of distributional acti~ity.  

Alternatives I thmugh IV  are set forth in the comment following section 1851 
in the Study Draft, as statutes 1 through 4. 



(3) The Federal role in tlie two areas is not prinlarily thnt of direct 
prol~ibit.ion through crilnini~l sanctions upon tlie distributional act bit-y 
sought to be regulated. Instead, Federal po\\-er is used to permlt 
effective self regulation of material received through the mail, as the 
primary means of dealing with the problem of ul~slicited offensive 
mailings, and to permit eifective State, locnl and self mgulntion of 
distributions to minors, ns the primary means of dealing with thnt 
problem. Direct Fcclcrnl plaliibitions upon distribution air. usccl only 
\\?hero the Federal government has gene121 legislatire jurisclict,ion or 
where Federal intervention is necessary to vindicate local policies 
pertaining to distributions to minors sncl off'cwsit-e nonconsensnal dis- 
tributions. The basic re$ ln to~  technique used is thnt of Federal 
labelling reqnirements w lich are placed upon tlie manufact~ror~ im- 
porter or mailer of materinl which co~nes w i t h  the definit.iona1 
subsect ions of the provisions of the nlternntives. These labeling require- 
ments are enforced through Federal c r i n h i l  penalties. I n  the mail 
nren, a structure is then created vhereby mail ~ecipients mt~y decline to 
reccive labollccl pot~ntinlly oifensivonlaterinl i f  they so choose : Inbelled 
rnnterial may be freely distributecl to other persons who do not ~?lioose 
to exercise their option not to receive such mail. Where distributions 
to minors are concerned, States and localities are giren the option to 
enact criminal statutes forhidding the distribution to minors of 
Fedemlly labelled material. 

The Federnl role in this area is to provide an objectire definition 
of the nmterial which is restricted to minors, to call for the applica- 
tion of that definition by the producer of mnterial, who is fully 
informed as to the cwitents of the material and, throng11 the label 
affixed by the producer, to provide clear notice to tlie retailer of 
mnterial as to what lie may or may not sell to minors. I n  both areas 
of regulation covered by the alternat ires the present scienter problems 
in prosecution are largely avoided by the indirect re,@atory a proach 
through labelling beanse, (1) the labllinp requirements of ?Mere1 
law would apply to persons familiar with the contents of the material 
inrolred, (2) the st;uidnrcls for affisinp labels are qnite objective, and 
(3) the labels, once t~fised, provide a clear basis for showing scienter 
in didribution. 

-1, Alternative I :  T7nso7icifed Jfail~ng8 of Pote~zt idly Offensive 
Sexud .If nterid 

Alternatire I is designed to cope with the problem of the use qf 
the Federal mails to engnpe in unsolicited distribntions of esplic!t 
matnrial-almost alwnys in the form of advertisements for the mnll 
order sale of such ninterial-which distributions may cause serious 
offense to recipients who do not wish to be esposed to such matter. 
This is probably tlir principal obscenity problem presently falling 
within Federal juriscliction. This nlternnti\7e would be a supplement 
to the recently enacted Federal -Anti-Pandering Act. 39 U.S.C. 8 4009. 
which permits persons who have once received unwanted sexnal aclver- 
tising material in the mail to hare their names removed from the 
mnillnp. lists of the niailer responsible for the offending material. The 
Anti-Pandering Act, as noted, comes into plny onl;r after an offend- 
ing rnniling has been received, .and it. only applies to  prevent future 
mailings from the pnrticular source of the prior offending mnterial. 
There will have been well over 100,000 complaints under the -4ct 



during its fie yaqr of operation. (The Act became operative on 
April 14, 1968.) Alternative 1 ~rould go further than the Anti- 
Pandering Act in protecting postal patrons, since it would screen 
them from unwanted mater~al regardless of whether they had pre- 
viously received material from the source involved, thus attacking 
the sizaZble problem of initid offensive mailings from particular 
distributors. 

Subsection (a) of Alternative I states its purpose. Subsection (b) 
imposes the labelin, uirement upon mailers pf explicit sexual 
material which falls " wit in the definitional prorlslon of subsection 
(h) of the section. The labeling requirement applies only to unso- 
licited material; it would not :~pply, for example, to magazines dis- 
t r ibutd  to subscribers or to !n;lterinl clistribnted upon receipt of an 
order. The core of the niatcrlnl to mhich i t  would apply is that sent 
out as mail advertisements to persons whose names appear upon lists, 
which are ordinarily "rented" by the mail order house from mailing 
list brokers. As a consequence of this commerce in l i e s  of names, 
persons who belong to certain organizations, who subscribe to certain 
publications, or who appear in other con~pi ln t ion~such  as a compil?- 
tion of licensed automobile dr iversniny be sollclted to buy expl~clt 
sexual material because IL "pre-testing" of the list on which they 
nppesr by the mail order house indicates to i t  t.hat a profit is to be 
made through solicitation of all persons on that list. Persons may 
thus be ex sed to sexual materials coming into their homes because 
of some m 6" ollp sex unrelated activity of theirs which hns resulted in 
their name bemg placed up011 :I list. These are the recipients of mail 
for whose benefit Alternntive T is designed. 

Subsection (b) does not itself prescribe the label which its terms 
require, but leaves this )rescription to the Postmaster General. This 
is for the reason that su i s  ection ( f )  requires the Postmaster to derise 
procedures for prevent inp the delivery of labeled mail to persons who 
announce their desire not to receive it ; the content of the label may be 
relevant to the ease with which this task can be accomplisht-d. Sub- 
section (b) does require, liowver, that tlie Postmaster's decision as to 
the content and placement of the label not cause undue expense nor 
require mailers to label their material with n symbol expressing any 
adrerse judgment as the quality or suitability of the material. 

Subsection (c) provides for self enforcement of the purpose of 
Alternative I by giving mail recipients the option to refuse or destroy 
individual pieces of mail which are labeled in accordance with sub- 
section (b). The concept of self enforcement inclucles the right of n 
parent to make the decision to return or destroy mail on behalf of 
minor children liring with the parent. 

Subsections (d), (e) and ( f )  provide an additional means of en- 
forcement to that authorized by subsection (c) . Tinder these provisions 
a mail recipient may ' ' o ~ ~ t  out" of receiving all mail which bears the 
label required by subsection (1)) by requesting tlie Postmaster not to 
deliver such ma11 to him ; parent or guardian may, as in subsection 
(c), make this decision on be1i:llf of a nnnor child residing in the home. 
These provisions for Post Ofice enforcement are included in the 
draft-ln addition to the self enforcement procedures of subsection 
(c)-largely in response to the problem created by children in the 



home. nThere there are such children. it may not be a satisfactory solu- 
tion to parents, who do not wish their children to see the material 
covered by the statute, to proride for self enforcement within the 
home, since the children nlny h ~ v e  unsupervised nccess to mail de- 
liveries. I n  addition, there may be thought to be social value in per- 
mitting persons who object to the receipt of explicit sexual material 
the option not to be confronted with such material direct.ly, even in 
fhe form of an unopened envelope indicating, but not openly display- 
Ing, its sexual content. One variation of Alternative I would be to 
omit subsections (d) through ( f )  ; another mould be to include these 
subsections, but to make their operation discretionary with the Post- 
mnster. rather than mandatory. 

Subsection ( g )  prosdes the same Class A misdemeanor penalty 
as would be imposed by section 1851 for viol~ltions of presently 
existing substantive rules. This penalty is the key to the effective 
operntlon of Alternative I. Its deterrent effect is the means of compel- 
ling persons who mail unsolicited material to affix the label which 
permits the enforcement procednres of subsections (c) through ( f )  
to be operative. Unless such labels are affixed, Alternntire I does not 
act as a safeguard against unwanted offensive m a i l i n y  Subsection (g) 
also requires the personal certification of either t i e  United States 

the decision to prosecute seems 
of rights protected by the first 

offensive sexual material set forth in 
a Ion wns constructed lifter examin t' 

lins recently given rise to com- 
Office Department both general1 and under the i recent Anti-Pandering Act. Each of the three parts o paragrnph (ii) 

responds to a class of mnterinl productive of a substantial number of 
complaints; in each case an attempt was made to require a label not 
only for the precise type of material now being distributed through 
unsolicited mail oznl~~nigns, l ~ u t  also to require the label for similar 
types of materinl \rhich might be distvibuted in the future and which 
would have the same potentlnlitp to cttuse offense. Subparagraph (A)  
deals with pictorial materinl: subparagraph (B) m t h  sexual "de- 
vices"; and subparagraph (C) with marriage mmiunls. sex novels and 
stories, and nnthropolopical sesiial acco~~nts and similar materinl which 
may be exclusively textual or combine pictures with test. Each sub- 
paragraph applies to the complete nlatcrial itself as well as to certain 
advei~isements for that  material. ( I t  is probable that most and per- 
haps all of the actu:d applicntion of the definitions of Altelnative I 
will be to advertising material, since 11nsolirit:d mailings are ordinar- 
ily advertisements which do not usually contam a fill1 sample of \T-hat 
is boing ofl'erecl.) S o t  all ndvc.rtisements for matcri:~l which would re- 
quire n label are subjected to the labelling requirement, however; the 

"Cf .  18 U.S.C. g 245(a) (1). 



advertisement must, in each subparagraph, itself contain offensive 
matter beyond the fact that it offers offensive matter for sale. Thus, 
a bland "tombstone" type ad~ert~isement for a nudist or a 
marriage manual. v-llicl~ merely sets forth the fact that such a publi- 
cation 1s offered. without presenting excerpts from the offered mn- 
terial or detailed descriptions thereof capable of causing affront, 
mould not require a label. 

The rproriso paragraph to subsection (11) makes two classes of ex- 
emptions: (1) for matter which constitutes such a small part of a 
whole work, not generally sexual in nature. that its inclusion in the 
work mould not be capitble of causing significant offense, m d  (2) for 
material exempted by general regulation of the Postmaster from the 
requirements of the section because the language, but not the purpose, 
of the section is applicable to such material. The Postmaster is given 
the power to : ~ c t  to grimt exen~ptions only with regard to general 
classes of material; not to partlcdrtr mailings by spec~fic mallem. 
Thus, he does not act as an arbiter about changes to be made in par- 
ticular direct mail solicitation campaigns. Thls mile making power 
mould be subject to the proceclural requirements of the Administrative 
Procedure Act. 

Subsection (i) prohibits compliance with Alternatire I from bein 
used against a person so complying. An absolute immunity from a fl 
prosecution is not accorded to persons who comply with the labelling 
requirements, since such persons may, despite their compliance, riolnte 
either Alternntive I1 (p ro ldh ing  knowing distribution of certain 
material to minors) or valid State 1 "f ainst the distribution 'of 
certain kinds of material. Fairness and, per laps, the requirements of 
the self incrimination clause of the fifth amendment, however, yo!ild 
seem to require that the fact of compliance \vith the labelling require- 
ment of Alternative I slloulcl not subject a person to an mcreased 
likelihood of prosecution as compared with persons who refuse or o m ~ t  
to comply with the label ling requirement. 

This propctsal uses i\ structure parallel to that of Alternative I to 
perinit effective local government and self regulation of the distribu- 
tion of certain explicit sesual material to minors. The most important 
present problem confronting such effective local government tilid 
self regulation is the problem of knowledge on the part of the retail 
distributor of material that what. he sells sllould not be sold to a minor. 
Existing local standards in this regard are patterned on the tripartite 
Rotk test and nre therefore significant1 subject.ive and difficult to 
apply recumtclg to part iculur nisterials. ~ c r l m p s  even more important, 
even if a retiiil distributor understands the law and is ca able of 
accurately applying it to the ninterial he sells, he is nnlike 7 y to be 
familiar with the contonts of more than a small portion of thc ma- 
terials he handles. Thus, the constitutionally mandated scienter re- 
quirement of Snlith v. C(r1;fomiu. 8up- t~ .  will make regulation through 
the criminal law exceedingly difficult, while a relaxation of that 
requirement \vould wsnlt in the potential conviction of innocent 
persons, with a conse uently repressive effect upon the free distribution 
of material protected 1 y the first amendment. 
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Alternntive I1 seeks to solve this problem by requiring the manufac- 
turer or importer of material which meets its definitional subsection 
to ntfis a Ink1 to material indicating thnt i t  is within the area covered 
by the statute. When this requirement is complied with, a retailer will 
be put on clear notice as to the character of the material, and State law 
may, if i t  so chooses, forbid him from selling such material to minors. 
I f  this labelling re uirement is not complied with b the manufacturer ? or importer, he wi 1 be subject to Federal crimina r penalties. The re- 
quirement placed upon the mannfacturer or  importer is not t h o w t  
to be onerous or unfair for three resons: (1) he will, or can easlly, 
have actual knowledge of all of the materinl which he handles; (2) 
the definitional provision of Alternative 11 is ns explicit and ob'ective 
as possible, thus making it much easier to apply accurately t h an is 
the subjective tripartite test; (3) n manufactrwer or importer is llkely 
to hare esperience +th the actnnl applicntion of the definitional 
provision by Federal law enforcenlent oflicials, thus aiding his 
predictive capacities. 

Subsection (a) of Alternative I1 states its purpose. Subsection (b) 
imposes the labelling requirement. The label proposed to be required 
is %dult material.'' This label aims to be descriptive. It expresses no 
judgment that the material should not be viewed by minors--fhat 
choice is for the locality or the individual. The substance of the label 
also aims to contribute as little a s  possible in enhancing the appeal of 
the materinl to which it is attached to those seeking out explicit 
sexual material. The label should be in a uniform place on all material, 
so that the retail distributor may find it easily, and the subsection so 
re uires. 

%ubsection ( e )  gives localities the option to use the Federal labelling 
requirement by making i t  a local crime to distribute labelled material 
to minors. It is likely that, with such nn option available tp>hem, local 
governmentnl units will use it rather than existing pronslons of lam 
which are mnde difficult of enforcement by the requirement of proring 
&enter. 

Subsection (d) imposes Class A misdemeanor penalties upon those 
violating the labelling requirement of subsection (b) . This penalty 
serves the same essential function as the penalty subsection of 
Alternative I, dixusced above. 

Subsection (e) is the definitional subsection. I n  defining minor, the 
age of seventeen is used as the cut-off, and nclditional exceptions are 
mnde for persons under 17 who live independently of their parents. 
The definition of "adult sesual material," upon which the whole 
section turns, was n difficult one to formulate. The most importpt  
guicle in its formulntion was the ?eecl.t? be ns expl~cit and object!ve 
as possible, so as to enhance precbctlbil~ty. Taste also played n p m -  
cipal part-it was believed that a statute like this should not itself 
he offensive or ~rur iont ,  as has been the case with some recent statutes 
in this area. This consideration, of course. tended to ljmit the ex- 
nlicitness which could be achieved. The principal substantlw guiclelipe 
to the definitions wns a consideration of the sort of sexual rnater~.al 
which parents and others can legitimately object to being made avail- 
able to minors in tho marketplace. I t  was concluded thnt depictions 



of intimate sexual acts tlnd sex related violence came within this 
category, but that mere nudity did not. Pictorial depictions concen- 
tratmg on genitalia were, however, included in the definition, although 
these might nlost logically be pltlced in the c:ltegory of depictions of 
mere nudity. This was clone because a large part of the material 
distributed in this country today over which there is concern whore 

.- 

minors are recipients is such "genital" pictorial material. I t  seemed 
possible to view such pictures, not as depicting nudity as such, but 
tis incorporating very selective-and especially sex related-nudity, 
d i i ch  might be kept from minors if their parents so viish. 

Subsection ( f ) ,  like a parallel provision in Alternatire I prohibits 
the use of compliunce mlth the labelling requirenmit so as to place 
n person in a n-one position vis-h-ris other obscenity l a m  as a result 
of such conlplianw. The pro~.iso to subsection ( f )  would make an 
exception to this general rule for persons who both manufacture or 
import and distribute materials to retail customers. I n  such "factpry 
outlet" situations, the corn liance with the Federal labelling require- 
ment would be an essentin /' elen~ent of n chitrge under a State statute 
for selling labelled material to minors. This limited use of compliance 
with subsection (b) is permitted by subsection ( f )  . 

C. AZternatiwes ZZZ and IT ' :  Controls for Federal Enc2aves 

These two sections are supplements to Alternatives I and 11; they 
vindicate the policies of these two sections by applying them directly 
to distribution in a m  where the Federal gorernment. has legisla- 
tive jurisdiction. Alternative I11 supplements Alternative I bv making 
it a Class A misdemeanor to engage in nonconsensunl distribution of 
potentially offensive sexual material by means other than unsolicited 
mailings (which are covered in Alternatire 1)fl The definition of 
offensive material in Alternative I11 is identical to thnt in Alternative 
I where individual communications are involved. n l lere  mass or ser- 
era1 communications are involved-as with broadcasts or public dis- 
plays-the definition is contracted to include only very explicit 
pictorial material which would appear generally unneCBSSa.ry to the 
communication of messages or ideasof social utility and to include such 
material only where a n~anlin either cannot or is not given so ~5 to f permit persons to nvoid seeing t le potent.ially offensive material if they 
so wish. Although Alternntive 111 is theoretically applicable to a broad 
range of distributional activity falling within the jurisdictional limits 
of the proposed Federal Criminal Code. subsection e) would direct 
Federal rosecutors to liniit its ilctual npplictttion to t lose areas where P I 
Federal egislative jurisdiction is primary or to cases in which the 
exercise of Federal jurisdict.ion is necessary to vindicate valid State 
policies. 

*4lternative I V  bears the same relntionship to Alternative I1 as 
Alternative III bears to I. I n  addition, it acts as a Federal statute 
to exercise, in areas where the Federal government has general legisla- 
tive jurisdiction, the option given State and local govenments, by 
subsection (c) of Alternative I1 to forbid the distribution of labelled 
material to mmors. 



As noted above, the Supreme Co~irt's current interpretation of the 
bnsic tripartite test for obscenity-requiring appeal to prurient inter- 
est, patent offensiveness and lnck of redeeming social v n l u ~ m a k e s  
that test impotent to prohibit distribution of a great amount of esnlicit 
sexual material classed by many persons as pornography. Three b s i c  
sorts of legislative solutions to this situation have been suggested: one 
of these solutions would modify thc tripartite test itself, the other two 
would ndcl additional prohibitions in special arens where the Consti- 
tution permits departure from the tripartite test. 

The suggested modification of the tripartite test is to eliminate 
the factor of redeeniinq wcinl rnlue in order to permit prosecution for 
obscenity, even if material has such rnlue. so long as it donlinnntly 
appeals to  prurient interest and is patently offensire. This modificn- 
tion is in response to a belief that it is the redeeming socinl d n e  test 
which most often ~ ~ s n l t s  in holding of nonobscenitv under the present 
law. Recent cases finding nonobscenity in which fill1 opinions hare been 
written, such as Memoirs, s t i p ,  and U n i f ~ d  S'tcrta v. A Motion 
Pief lire Film. E n t i t l d  "I ant C~iTim~.~-Ye~me."  404 F.2d 196 (2d 
Cir. 19681, confirm that this obsen-ntion upon the important role of 
the socinl raliie criterion in limitinq the scopo of present Feden11 
1nw is pro1)nblv accunte. Mcre elimination of this test in n general 
obscenity statute would, however, most 1 ikely be held by the Supreme 
Court to bc unconstitutional. A clear majority of tbe members of the 
Co11rt hare emphasized in recent opinions, i n c l n d q  ;lfemoir8, that 
any material with social \ d u e  must be accorded protection from 
general Feclernl not restricted to particular distributional 
contexts. 

The most freqnently proposed special legislntion wo~ild prohibit :I 
broad rnnm of explicit seminl material-inclndinc much mnterial not 
prohibitnble nnder the tripartite test-from being distributed to 
iurenil~9. A New York State statnte of this sort was upheld by the 
Supreme Court in Gimberg v. -I7ez~ J70rX.. 390 V.S. 629 (1968). and 
most of the legislative proposals woulcl borrow or  rtdapt the New York 
definition of material prohibited to minors. This definition is itself 
nn adaptation of tho tripartIta test for use w?lere minors are concern~d. 
I t  lists a gronp of esplic~t  sexual mntenal&.e.. those depicting 
nudity or normal or perrerse sem~al nctiritv-and then prohibits this 
material to be distributed to minnrs when it is "hnrmfiil" to minors. 
Material "harmful" to minors is defined as ~nntrrinl which rippeals to 
the pnirient interest of minors, which nffr?nts the coplmunity stand- 
ard regarding the sexual material approprlnte for mlnors to see, and 
which has no redeeming socinl d u o  for minom. Early en.% under 
statutes ntilizing this test confirm thnt i t  will likely be interpfet$ 
to inclncle within it significantly more mnterial than is incllidcd mthm 
the ordinary tripartite tqst. 

-4 large number of rery similar or identical juvenile bills t-mbodving 
the Sew York test nnd imposing prohibitions unon u z  of the mails or 
commerce to distribute to minors mntsrial which meets the test have 
recently been introduced into C o n p s ~ . ' ~  They hare two nmjor draw- 

IaB.g., H.R. 5171. 9lst Cong., l& Sess. (1889) ; S. 1706. Qlst Cong., 1st seas. 
(1969). 



backs. First, despite their listing in explicit. terms of the kind of sexual 
materials they may prohibit for minors, they continue to  turn ultimate 
prohibition upon the very subjective c r ikna  of interest, offens~veness 
and vt~lue contained in the tripartite test. Thus, they would not 
succeed in placing those persons who sell materials to minors on clear 
notice of what materials may not be sold to minors. Second, unless the j  
contain a rovision not present in the State laws from which they nre 
adapted, t I' ley may be virtually unenforceable as regards distributions 
to minors through the mails, which is the principal class of retail 
distributions subject to Federn1 jurisdiction. The reason for this un- 
enforceability turns on the requirement of the defendant's knowledge 
(scienter) that his customer is n juvenile. Unless proof of such h o w l -  
edge is an element of the crime, npplication of the statute to a person 
who distributes to a juvenile through the mail without notice that the 
recipient was a minor would probably be unconstiti~tional.~~ 

On the other hand, if knowledge thnt the distribution was to a 
juvenile is an element of the crime, such knowledge will almost always 
be impossible to prow in distributions by mail which are conducted 
without a face-to-face encounter between mailer and recipient. One of 
the proposed bills, S. 1700, seeks to resolve this dilemma by requiring 
all mail deliveries of explicit sexual mnterial to be made by hand, nnd 
prohibiting such delivery to be made to a minor. This considerable 
extra n-orkloncl upon the Post Office Depnrtment would be financed 
through n higher postal rate authorized to be imposed upon all mailers 
of such materials. A second t Ipe of proposed solution to the scienter 
dilemma is contained in the d mft of the recently introduced Sdrnin- 
istration minors legislntion.18 This bill does not contain n scienter re- 
quirement. but it would afford an affirmative defense to a mailer 
showing eridence of a basis for a reasonnble belief that the addressee 
was abore the age of majority. Receipt of a signed purchase order 
from the addressee stating tlllat lie mas not a minor would be grounds 
for such a rensonnble belief. This proposnl would appear to be too 
easily circumventable by addressees who falsely state their age, and it 
\rould create serious constitutional problems if applied to an un- 
solicited mailing to  IL minor where the mniler had no notice that 
the addressee was under age. 

The second type of proposed special Federal legislation would seek 
to protect mail recipients from unwanted potentinlly offensire sexual 
materinl. One proposed direct solution, embodied in another Xdmin- 
istr~tion bill recently introduc~d,'~ would be to prohibit the use of 
the mnils or facilities of commerce to send advertising material "de- 
signed or intended t o  appeal to n prurient interest in sex," thus elimi- 
nating the elenients of offensiveness and 1 nck of value where unsolici ted 
advertisements nre involved. This proposnl suffers from extreme vague- 
nesq in the definition of the mnterial i t  prohibits. The prurient interest 
test is probably the most xmbiguous of the elements of the tripartite 
formulntion. I n  present prnctice its vtlpieness is limited by the need 
to sntisfy t x o  other 1imit.ntions ns well; rt distributor may be unclear 
whether his material appeals to prurient interest, but he map often 

" Scc Sntith r. Colifornin.  361 U.8. 147 (1959). 
" H.R. 11031,9lpt Cong., 1st Scss. (1989). 
" H.R. ll03",91& Cong.. 1st Sess. (1968). 



be certain either that i t  has social value or that i t  fits within current 
community standards of acceptability. 

These touchstones would be removed by the proposal. The proposal 
may aiso face substantive constitutional difficulty because of its elim- 
ination of two of the three elements of the tripartite test. This mag be 
justified. however, because of the application only to unsolicited 
"assault rs] upon indiridlial privacy," Redrup v. Nezo Pork' 386 U.S. 
767 (1967), or because of special constitutional doctrines permitting 
greater governmental freedom in regulating "purely commercial ad- 
vertising," 7alentin.e T. Chreetenaen, 316 U.S. 52 (1942). A more in- 
direct type of solution is to permit mail recipients to state in advance 
their desire not to receive sexual mail advertise~nents of certain types, 
and to devise procedures by which either the Post Office or the mailer 
wonld prevent deliverv of such mail to persons announcing their desire 
not to receive it. The Post Office Department is presently formulating 
a proposal of this sort which would put the burden on the mailer to 
prevent mailings to persons who do not wish them : the National Com- 
mission on Obscenity and Pornography is considering a proposal which 
wol~ld authori7~ either the Post Office or the recipient to reject such 
mnil, both of whom wonld be given notice on the mnil itself that sexual 
material is contained within. 

P S T C I I O W I C A L  ASGl33WlTONB I N  8 E S  CENSORSHIP : A N  EVALTJATIVE 
OF RECENT ( 190 1-0 11 ) RERFXRCII* 

(Robert R. Cairns, Indiana University) 

I n  the sunuiier of 1960 dames Paul, .Julius Wishner and I began a 
search for empirical studies relevant to the psychological assumptions 
underlying sex censorship Ir~rrs. Wlint prompted my initial interest 
in the proiect was its relationship to my prlmary research area : soclal 
behavior development in children and animals. I t  seemed reasonable 
to expect that psychological research could shed some light on the 
processes by which environmental events acquired the capacity to 
evoke and maintain sexual behavior patterns in children and adults. 

Wishner, Paul, and I felt that investigntions in the area could be 
of considerable import to both psychology and the law. Issues of inter- 
est to ps~cliology include such questions ns :  "If ' p o r n p p h i c '  stini- 
uli are sexual arousing to some persons but not to others, how do they 
nrquire tliese cnpacities!" ilnd "To whnt extent can the ~ e m a l  arousal 
 ropert ties of nn event be extinguished, or satiated, by recurrent ex- 
posure?'' Questions of interest to bot>h areas would be, "Are attitudes 
~r i t l i  respect. to sex and sexual belinvio~s influenced by exposure to 
novel and/or proscribed activities?" And, "Does porno,mphg some- 
times elicit criminal or  psvchopatholopical behavior?" 

W o  were disappointed to find that only mea er relevant research 
wns avnilable. And much of the infornii~tion t f int was at hand w:is 

- -  - - 

An expanded version of a talk given a t  Indiana University on July 13, 1!NS 
to the Commission on Obscenity and Pornography. 



open to serious reservation on methodological p u n d s .  So we took 
what was available, indicated what had been done, and roundly criti- 
cized most of it. (Ci~irns, Paul. L !  Wisher ,  1962). In the planning and 
the execution of the project, we did not feel a need to justify the 
current anti-obscenity laws. Nor did we feel :I need to nct as evan_elists f for a revision of the statutes as they now esist. We s i n l p l ~  q i s  ed to 
find out wl~ether the evidence from the behavioral science hterature 
supported or contr:~dicted the assumptions (implicit or explicit) of 
the current laws. 

T h a t  we did find can be slmnlarized rather briefly. The evidence 
inclicn ted : 

1. Pictures m d  I\-ords that depict various aspects of human s e n -  
alitp serre to prodilcs sexual arousal in a large proportion of the 
adult. population. 

2. The sorts of materials thnt elicit nrouml differ according to the 
sex of the i e w r .  Females tencl to be aroused by less direct, more 
subtle clwriptions of sesunli t y ; such material would include roman- 
tic stories and espressions of affection that could hardly be labeled 
obscene. Males, on the other 11:md. are much less likely to be sexually 
arou.wtl by such "romantic" stimuli, but are highly responsire to stimu- 
li which depict female nudity or sexual relations. I n  the case of males, 
the data suggest that the more obscene the heterosexual material, the 
more its arousal potential. 

3. Sharp individnal differences obtain among persons in their pref- 
erence for, and response to, sesunl stimuli. Homosexuals. for instance: 
show the greatest. sesual arousal during the presentation of stimul~ 
concerned mith the perfonnanco of homosexual acts: the reverse llolcls 
for mides that are oriented toward heternsexual behavior. Some im- 
portant, interactions between personality type and the arousal poten- 
tial of sex-related materials 11:1\-e been reported. Apparently, for some 
persons. eqmsure to sexual stimuli can be a distinctly arersire ex- 
perience and will lead to cognitive disn~ption and heightened anxiety. 

4. The contest in which t h  viewing occurs is a slgnlficant de- 
terminant of the extent to which the subject will be aroused by the 
materials. The stme stimulus will hare n different impact upon the 
individual, according to the setting in which it appears. The pregen- 
tation of nudes under conditions of sesnal-inhibition will elicit anxiety 
instead of arousnl ; under non-inllibiting conditions, tlie same stimnlus 
elicits a state of heightened seslial arous:il. .-2lcohol can reduce inhi- 
bitions, and, possibly, augment the behavioral expression of arousal. 

Wc had hoped to h d  studies n-hich were relerant to the long-term 
behavioral effects of exposure to "obscene" materials, and to learn 
whether these \\-err correlated with changes in attitudes and behavioral 
standards. The latter eflects Ii:~ve, of course, been widely presumed to 
occur. One of the more frequently cited justifications for anti-obscenity 
laws has been the expectation that the free distribution of such mate- 
rials \~ou ld  lead to  irre-iersible chnnps in the moral code and be- 
havioral standards of the society. Unfortunately, then: were no em- 
pirical stnclics of even the imtt~edinte or short-term behavioral effects 
of obscene or pornographic stinn~li. much less the effects upon society 



standards. Investigations of long-term effects were non-existent. In  
the conclusion of that paper (Cairns, Paul, k Wisher ,  1962) it was 
necessary to conclude, somewhat apologetically, that : 

We need to Itnow how long the conditions of arousal last 
t~nd  how this stimulation might affect overt behavior, atti- 
tudes gorerrling behavior, and mental health. We c<mnot offer 
e rnp i r id  evidence to answer such questions because no such 
el-idence esists. The data simply stop short a t  the critical 
point. 

I t  has been sis  years since the review was published: seven gears 
since i t  was written. Has tlle sihlation changed anFB Does available 
research come any closer to the "criticnl" issues. I n  accord with Dean 
Lockllnrd's reque5t7 I ham taken the first, steps in bringing the re- 
search review up to date. The same procedure was followed as in the 
prepamtion of the original article: a general screening of all poten- 
tially relevant papers cited in the Ps~chological Abstracts ( 1961-1968) 
and in cwrent issues of jol~rnals likely to report relevnnt worlr. So 
far I've located npprosimately 80 papers th i~t  hare appeared since 
mid-1961 that. appear to  be relevant to the topic (see attached bibli- 
ography). The research re mrted in these papers summarizes what 
psychology today has to o k er nith respect to the questions of how 
psychosesnal stimuli influence behavior and attitudes. I will not at- 
tempt a comprehensire review nnd critique of each paper this mornin . 
I i l l ,  hoverer, sulnmarize some representative studies and pron e 
an orerview of tho current state of the research. 

-f 
Self -reports of semnl  arm~.~al: 

The bulk of the studies published in this period have continued to 
11s  the self-report techni no to determine the estent to which a par- 
ticular stimulus m ~ s  sesua 1 ly nronsing. Though the basic approach has 
heen unchanged, the control procedures adopted and statistical 
:inalysc.s of the data, hare sl iom some significant gains. From the 
standpoint of methodological sophistication and analytic clarity, the 
work of Im-itt, Brndy, and their colleapies is outstanding (Bradp k 
T ~ ~ i t t ,  106th; lW5b ; Levitt 8 Brady, 1965, Levitt S; Hensley, 1967). 
The problems thnt these inwstipatol.~ were concerned with included 
(a)  the identification of the classes of pornographic visual material 
that Tas sexually aroiising to pomp adult males, and (b) assesment of 
the role of various iildiridunl di8erence variables in determining re- 
sponsirenmi to psycliosesiial stinlnli. I n  one of the studies (Levitt & 
Hraclp, l!M5), various sets ol' stimuli depicting scenes ranging from 
nudity to homosexual and heterosesual intercourse and sado-mas- 
ocllism, were presented to subjects under st:mdardized, connter- 
halanced conditions. Tlie si~bjects, n i ~ l e  graduate students, were asked 
to report the extent to which each picture was "scsually stinlulating." 
The group judged tlle explicit descriptions of Iietemsesunl activity 
to be the most sesually arousing of a11 stimulus pictnm. One of the 
nloro interesting findings wns the photo phs of nude females, or 
even partially clad ones, wore rated to E a s  sexually arousing as 



frankly pornographic scenes (e.g., a male simultaneously stimulating 
t \TO females). 

Of cBourse, not all subjects were equally responsive to the sesn?l 
stimuli. .For instance, subjects wlio reported ~~rior.homosexual experl- 
mces indicated that they were niore sexually stimulated by photos 
of parti:illy clad ma1 than snhjccts who reported no homosexual ex- 
periences. Interestingly. reported homosex~~alitg was not correlated 
with tlw subjwts' responses to blatant1.y homosesnal stimuli (Bmdy & 
Leritt, 1065). Also somemhnt surprismg mas the finding that a sub- 
ject's rcrsponsi\-itv (i.e., reported sexual stimulation) was poorly cor- 
related with measures of personnlity dispositions. The one stable 
relatiowhip that 11-:IS obtninecl was between self-reports of sexual 
arous:ll and the trnit labeled endurance, as measured by Edward's 
Personal Preference Inventory (Edward's rerbal definition of %n- 
c111raiice" emphasizes the tendenc~y to  keep at a job until it is finished, 
to stick to a problem even tliougli it may seem ns if no propress is being 
made). Lex-itt and nmdy (1965) suggest that the correlation can be 
interpreted to mean that the hard- ork king, ]?ersistent, plugging in- 
diviclucll is less distracted by fantasy stimulation. or is less willing to 
report that he is. The remnlninlg correlations between sexual arousal 
m d  personality factors as measured by a standard inventory \tTore 
lon- or nonsignificant. Whether similar relationships obtain for a 
polmlation of subjects that is not so highlr select (adult male graduate 
students) cannot, of course, be nns~ered  by this research. 

Another recent investigation hns used frankly porno 
rials us stimuli, and self-reports of sexual arousal as t yphic ie dependent mate- 
variable (Jakohorits, 1965). Jakoborits obtained the evaluative ro- 
nctions of college-age men and women to erotic literature. Following 
the distinction suggested by Hronhansen and Kronhansen (1959), the 
inrestigntor proposed that there were at least two classes of literature 
designated as obscene: namely, "erotic realism" and "hard-core 
obscenity." The t v o  clasws are distinguished by three main criteria: 
"contest (in works of eintic renlism or ER. the proportion of non- 
sexual detail is larger tlinn in hard-coro obscenity or 0) ; exaggera- 
tion (BE strives for realism whereas 0 contains unrealistic and so- 
called wish-fulfilling distortions) ; and third, the presence of anti- 
erotic, elenlents in /:'R which are absent or very rare in 0." (Jalro- 
boritz, 1965. p. 9%). 

r s i n g  the nb0ve criteria, 20 short stories were written in such a may 
do that 10 11nd the c-hamcteristics of erotic realism, nnd 10 had the 
characteristics of hard-core obscenity. The stories were, on the average, 
700 words in length. h s;~mple of 20 n d d t  jndges, 10 male and 10 
female, read each story and indicated whether they felt i t  to be an 
instance of erotic realisnl or obscenity. .igreement between judges was 
very high. 

The prbnnry study in the series n-as an attempt to determine 
whether males and females differed in their response to  the two types 
of literature. The research design employed also permitted an eralua- 
tion of the cumulative effects of esposure to the sexual stiinuli. Kron- 
Iinusen and Iironhausen (1959) argue that the sexual arousal prop- 



erties of obscenity diminish after re eated exposure to the materials. 
In  a balanced factorial design, 10 co 7 lege aqe adults (30 male and 20 
female) rated whether a set of 10 erotic real~sm or  hard-core obscenity 
w r e  iLses~~ully stin~uluting." The r:ltings ara shown in Table 1. Statis- 
tical analysesof the data indicate that : 

TABLE 1.--MEAN RATINGS ON DEGREE OF SEXUAL STIMULATION EVOKED BY M E  STORIES1 

Type and sex Succsssiva stories Mala 

ER: 
Male ----....-. 2.0 1.8 2.2 2.2 2.0 3.1 3.9 3.4 4.1 4.2 2.9 
Female ........ 1.5 1.8 1.6 2.2 2.8 2.9 2.7 3.6 4.1 3.9 2.7 

0:  
Male ---....... 1.8 1.8 1.7 2.2 2.6 2.3 2.9 3.4 3.0 3.7 2.5 
F e e  - -  3.0 3.6 3.7 3.7 3.0 4.6 4.5 4.9 4.5 5.3 4.1 

I "I" represents "I find i t  only mildly sexually stimulating," and '7" represents "I find il very sexually dimulat in~" 
i fmm Jakobovitz, 1965, p. 991.) 

a. the men and women in this sample did not differ in their responses 
to the "erotic realism" stories; 

b. the women reported thnt "hard-core obscenity" was more sexually 
am~lsinp than did the men ; 

c. both men and women report n cumulative effect in the reading 
of erotic materials. W ~ t h  only 10 stories, the materials apparently 
becnme increasingly more s t imulat i r~~ (the t ~ r m  "mnrm-up effect" 
seems descriptive). quite the opposite of a satiation phenomenon. 

The last two findings contmdict two of the more nidely held beliefs 
regarding the effects of pornography. Indeed, the rest of the literature 
is near untulimous in the coriclusion that wonien are less stimulated by 
direct accounts of sexuality than are males. Since the subjects were 
selected by n rather unique procedure ("Tvpically. a rolunteer £rom 
the nuthor's acq~~nintances mould receive a few booklets . . . and mould 
return them a few dnys lnter filled ollt bv 'friends' "), it is uriclear 
how these results might be gmernlized. Subject sampling remains a 
critical nroblem in the analysis of sexual responsireness (e.g., Kinsey. 
et  nl., 1948). 

Two lawe scde inter.ciew-sun-ey studies have appeared since 1962. 
Both provide information on one of the primary questions that has 
been put to the law. "Does pornotzranhy cause criminal beharior?" I n  
the volu~nc, Sex-offenders. an amIys& of types (Gebhnrd, et  al., 1965), 
we have the most estensire analysis that has vet nmpenred on the rela- 
tionships between pornoprnphy and criminality. The basic procedure 
involved comnarisons between the interview resnonses of 1.356 "white 
males convicted of sex offenses," and thoso of two control gr.011lrj 
One of the controls proups consisted of 488 white mnles selected 
throuvh the procedures described in the previous rolllmes of the Insti- 
tute for Sea R~searcll (ex.. Kinsev. et al., 1948). The other control 
gmnp consisted of 888 white men which were imprisoned but who had 
never been convicted for n sex offence. Among other questions, the 
subjects were asked, "Does it arouse you sexually to see photo,mphs 
or drawinm of people e n c a d  in sexual actirity?" They were 
also questioned n h u t  wliether they had ever personally owned 
pornogmphy. 



One of the major findings of this work was that the three p u p s  
of subjects did not differ substantially among themselves in terms of 
reported nrousnl from derictions of sexual action. In  the case of the 
normal control p u p ,  32.8% reported little or no arousal, while 30.7% 
indicated that they were strongly aroused by depictions of sexuality. 
The corresponding percentages for the prison group (never convicted 
of sex crimes) were 37.7% no arousal, and 36.3% strong arousal. Sur- 
prisingly, the sex-offender groups were relatively unresponsive to 
pornography with 42.8% reporti little or  no aroasrtl. and only 27.7% 
admitting that they were strong y sexually aroused by pictures of 
overt sexlial activity. 

"F 
Furthermore, the various classification groups did not differ 

markedly in terms of their possession of pornographic materials. 
&bhard, et a1. indicate that, L L A b o ~ t  one third of the contxol grou 
and one half of the prison group reported hax-ing personally o m e  !i 
pornography. . . . Retween these two proportions lie those of the 
n1ajoriQ of the ses offenders. Summing up the evidence, i t  would 
appear that the possession of pornography does not differentiate sex 
offenc1er.s from nonsex offenders" (13. 678). The chts are impressive 
in their consistency-and in their failure to demonstrate that ses- 
offenders as a group we  overly responsire to sexual stimuli. 

A recent series of studies by Thorne and his colleagues (1966) pro- 
ride direct support for the findings of the Institute for Sex Research 
investigators. Tllorne nnd ITaupt (1966) compared the responses of 259 
men conricted of sex crimes against females with those of 301 men 
conricted of property crimes. Each 9 o u p  wns administered Thorne's 
Sex Inz~ento?.y, n questionnaire consisting of such questions as, "I like 
to look a t  pictures of nudes," "Buttocks excite me," and "The thought 
of a sex orgy is disgusting to me." The reports of this research are 
marred by incompletenes~, both in the reporting of the procedures 
followed and in the presentation of a propriate descriptive and in- 
fei-ential statistics. Nonetheless, on thegasis of the data gathered. the 
investigntors conclude that "In general, the pro erty crime felons 
were rery s h i l n r  to the sex o f f e n d e ~  and homicidn y offenders in being 
ronserrative in sex attitudes but not as extreme (in conser~-ntism) 
as the last two groups" (1). 397). That is, the sex-offenders tended to 
report less stimdation from pornography and to hold more rigid 
attitudes concerning sex tlinn did normal control subjects. 

Attempts to correlate pornography with criminal sex behar-or thus 
far  hare yielded negative results. It would be premature, hoyever, 
to conclude from these st~idies thttt obscene or pornographic stimuli 
play no role whatsoerer in the elicitation and maintenance of anti- 
soci:il sesual or iiggressire acts. One of the obvious problems is that 
these data are based u ~ ~ o n  the self-disclosures of individuals after they 
ha\-e h e n  incarcerated for criminal sesual behavior. Whether the self- 
reports faithfully rel~resent the individual's response to pornogmphic 
stimuli in the estrn-institntiond setting remains to be determined. 
Even if the snbjects were highly motired to accurately represent their 
subjectiw responses, it seems doubtful self-reports in such an area of 
personal conflict would be free of distortions. Indeed, perhaps one 
of the rensons that n proportionately high number of sex-offenders 



fsil to report t.hat pornographic materials are stimulating is that these 
materials exacerbate contlicts that are highly disturbing to them. Such 
confiicts could be avoided or minimized by either avoding the mate- 
rial altogether or by suppressing one's response to stimuli of sexual 
relevance i.a, see bfinard, 19652 and Loiselle, 1966, on perceptual 
defense{. another complication In these studies is that they were 
relative y insensitive to the possible eliciting or "triggering" functions 
that the pornographic matarials might have served for the sex- 
offenders. The general body of information that is available on anti- 
social or criminal behavior ~ndicates lhat the phenomenon has multiple 
determinants. A t  this juncture, the data do not permit us to reject 
f l t l y  the possibility that  pornograph is one of the events that serves 

(see Levitt, 1968). 
I to facilitate the expression of social y disapproved sexual behviors 

ExperimR7Ltdly induced changes in viewing behuvior 
One of the primary limitntiom of the studies cited in the earlier 

review was the paucity of studies dealing with the effects of erotic 
stimuli upon sex-related behavior (as opposed to  verbal reports of 
"stimulation" or L'arousal." I n  the past six years, a few studies which 
have been concerned with an i~nalysis of overt behavior have appeared. 
Two of them (Walters, Bowen, 6t Parke, 1964; Martin, 1964) have 
used promising experimental techniques. Walters and his collabora- 
tors (1964) have found that sexually s i g d c a n t  responses can be dis- 
inhibited by observing the behaviors of another individual. In this 
study, undergraduate men n-ere shown a series of pictures of nude or 
almost nude men and women. The nudes were in poses that the investi- 
gators thought were "evidelltly designed to elicit erotic responses." 
In all esper~mental conditions, the subjects were told that a movin 
spot of light on the pictures indicated where the previous subject ha 8 
focused. The experimenter, of course, controlled the light. The spot of 
li ht, for approximately half of the subjects, roved over the bodies 
o f the nudes, and most of the time up red in the vicinity of the 
breast and genital areas. For the rest of t K" e subjects, the light appeared 
in the background of the picture, giving the subject the impression 
that the preceding obserrer had arolded looking at the nudes. Pollon-- 
ing exposure to one of the two conditions. each subject was permitted 
to view a set of pictures that was parrdlel t o  those used in the first part 
of the experiment. The subject's eye movements were traced by 
means of an eye-marker camera. The results indicates that subjects n-ho 
followed an "uninhibited" obserrer when given the op ortuni spent 
sigaificnntly longer looking nt the nndes than did suGjects 40 had 
followed an "inhbited" observer. 

Apparently a primary outcome of seeing the results of an LLuflin- 
hibited" viewer was to relax the subject's own inhibitions ahout mew- 
ing the erotic pictures. Furthermore, in an argument that is quite im- 
portant for the issues confronting this Commission, Walters, et al. 
concluded that ''observers who are emotionnlly aroused and uncertain 
how to respond in a social situation are readlly influenced by the be- 
havior of a model." The basis for this conclusion is that subjects tended 
to irnitnte the behavior of thc. preceding subject only in the case of 
emotionally arousing stimuli (i.e., pictures of nudes). The subjects 



failed to imitate the behavior of the "preceding subject" when the pic- 
tures \\-ere non-threatening or  unrelated to sex. Should this assertion 
be correct. then it ~ ~ o u l c l  follow that  the xrsons who ilre likely to be d influenced by the sexual behavior of mo els are t l~ose who are least 
stable in their own sexual patterns. Such as children. 

Barclay JLartin at the I-nirersity of Wisconsin reported tn-o experi- 
ments in 1964 on the ex rrssion nncl inhibition of sex motive arousal 
in college men. I le  u s e f a s  his primary dependant variable the time 
spent b j  subjects in the sorting of pictures of nude females of the 
Playboy type. Subjects in one g ~ ~ u p  (Inhibitory) were ~ i v e n  instruc- 
tions designed to inhibit their vie\\-ing: :lnd suhjects in the "Permis- 
sive" condition were trented in an informal. friendly fashion. Those 
men given the L'pern~issive" instructions performed as expected : they 
spent significantly more tinle lookhg nt nudes than subjects given 
the inhibitory instructions. -1 second study assessed the effects of pre- 
arousal. Prior  to perfonninp on the criterion task (sorting pictures 
of attractive nudes, with no tirr~r limit). the subjects were shown 
either neutral pictures (classict~l paintings) o r  erotic pictures. Half 
of the subjects were given Pern~issire instructions prior t o  entering 
into the pre-aro~sal  series. ancl the remainder of the subjects were 
given Inhibitory instructions. The results indicate that the efkcts of 
pre-arousal are condition:il. I f  the situation is n pernmissire one. then 
the more the pre-arousal (erotic pictures rs. classical paintings). the 
stronger tho expression of the scs motive. Hut if the instructions were 
inhibitory, the level of pre-nrousal had no efl'ect upon the subject's 
"sex motive" expression. These '.cumulative effects9? are consistent &h 
those of .Jalrobovitz (1965) who presented erotic materials in R per- 
missive context. Snch studies underscore the importance of situational 
factors in determining the influence of a particular stimulus' uaon 
behtn-ior. Erotic materials do not occur in a contextuiil racmlm. The 
settings in which thev :1j)pe:lr ant1 thr circumstt~nces of viewing appear 
to play a cn~cia l  role in the estent to which sexual stimuli are arousing 
to  the Fiewer or to the reader. 
ConditimtC~g of sexunl rr~ponvivene.w 

VTithin the past fire gears, several important reports on the concli- 
tioninp of sexual responsiveness in h~unans have appeared. Most of the 
wor1i has been cnrriecl out with clinical groups. and lience has been 
directed nt the extinction of anon~olous behavior patterns. Fo r  in- 
stance, Bancroft and his co1le:igues (Rancroft. Jones, & Pullan. 1066) 
report a case where they n-ere s~~ccessful in inhibiting aberrant ~ e s u a l  
responses in a pedop11ili:w by 11versive conclitioning (i.e.. presenting 
electric shock \vhenever penile erections occurred to inappropriate 
stimuli). Solpoln ancl JIiller (1963) report similar results in the 
tlierixpy of sever111 cases of 111;1lr homosesuality. Ses  arousal by mns- 
culine stimuli was inhibited by :~rersive conclitionine and. during the 
course of treatment. the patients showed an enhilncerl response to aclult 
frmales. Thongh the w o ~ l i  is liniitecl, and still just :I step removed from 
the level of clinical de~nonstrttt.ions. such research strongly indicates 
that msponsireness to "inrlppopriate" sexual objects cml be 
extinguished. 

Conditioning procedures are not liniited to inhibiting sesnal re- 



sponsiveness. A recent report by Rachman (1966) indicates that sexual 
arousal can be conditioned to preriously neutral objects. I n  an analogue 
to tho classical (Pavlovian) conditioning of appet it ionnl responses. 
chromatic pictures of various "neutral" objects such m boots we1.e 
paired with photopa hs of ntkractire nude females. After a short 
training period, the t iL ee ndult mnle subjects in Rachmnn's study 
demonstrated a strong sexunl response to the neutral objects even 
when t h y  were presented a 7 m .  However. because Rachman did not 
include the necessary controls to demonstrate the phenomenon was 
indeed associative as opposed to one of general nronsal, the results cnn- 
not be unambiguously interpreted as nn instnnce of conditioning. None- 
theless, the work represents n very important area of research ~ h i c l i  
deserves to be vigorously pursued. I t  should be noted thnt parnllt.1 
studies of conditioning of sexual arousnl in infrnhumans strongly sup- 
port the assumption that sexunl arousal can be conditioned to preri- 
ously neutral cues (eg., Hafez, Cairns, Hullet, & Scott. 1968). 
S d  con@cf and s e d  fantasies 

Recent studies have used thematic measures to identify some of the 
consequences of sexunl conflict. In n, doctornl dissertation completed 
at the University of Massacl~usetts, T ~ i m a n  (1961) found that snb- 
jecta could be reliably categorized in terms of sexual guilt by their 
responses to a self-report inventory. Those subjects who indicated that 
they experienced considerable sexunl guilt failed to produce seslinl 
fantasies even when they were exposed to materials thnt had high 
sexual relevance. That is, subjects who were conflicted with respect 
to sex apparentky distorted materials that were blatantly sexual (cf. 
the results obtained with wx-offenders, Gebhnrd et al., 1965). These 
findings are also consistent with an earlier report which indicated 
th& persons who were conflicted with r e s w t  to sex show considerable 
disorganization in problem solving following the presentation of 
nude pictures (Miller & Swanson, 1960). 

I n  a related investigntion. Ryrne and Sheffield (1965) found that 
college students who differed in terms of their status on the person- 
nlity dimension "repression-sensitiz&ionP nlso differed in their 
responses to erotic mnterials. Those subjects who charnderisticnlly 
"repress" threat reported sig-nificantly less anxiety after reading 
pornographic pnssages than did subjects who showed a L'sensitization" 
to threat. It is of interest to observe that both groups of subjects 
reported subjective feelings of anxiety after reading the erotic pas- 
mges. Differences between the two pronps were obtained only becnuw 
the "sensitizers" showed the greateet increase in anxiety. Apparently 
exposure to hnrd-core obscenity is n stressful experience, even for 
"sonhisticated" normal young adults. 

The influence of contextual stimuli and intrnpersonal conflict in thr 
control of sexunl fantasy wns discussed in our last reriew (Cairns, 
Wisher ,  & Paul, l962), and nlso by Epstein (1962). 
Adwmces in the physiotogical asseesment of s e w 1  arousn7 

In concluding this ?electire overview of the recent research. we must 
take note of some significant advances in the psvchophysiolo~gicnl 
assessment of sexual nrousal. Much of the work in the aren has been 
instigated by the simple fact that sex is n pretty reliable stiinulw ~ I I  



use if one wislies to stildr physiological arousal patterns. Most physio- 
logical psycholo s who hare used sexual stimuli hare not been 
concerned with t P le  m:1nipul:~tio11 of the stinwlus c l :~s ,  or  even \\-it11 
understanding the situatlonnl ancl contextunl factors which control 
tlie effectiveness of these events. Rather, they hare  been usual1 inter- 
est& in the validation of :I ~~sycl~opl~ysiolog~cnl  procedure, a n 4  deter- 
mining patterns of central nerrolis system response. Some of the more 
noteworth procedures that have 1)een developed inclnde : 

a. Pupi i' lary response. This capitalizes upon the fact that 
pupil dilation occurs <luring periods of heightened ai~tono~nic arousal. 
E. TTess of the  ITniversity of Chicago has concluded tliat the pupil 
changes in size in response to LLemotionallg toned or interesting risu:ll 
stimuli" (Hess and I'olt, 1960). Several studies support this conten- 
tion. I t  lias been shonm, for  inst:lnce, that male sulqects' pupils dilate 
in response to pictures of nucle women but show little change in 
response to pictures of nude men. Ancl reverse effects are obtained with 
female subjects: they respond wit11 dihtion to pictures of males (ITess 
&& Polt, 1960; Kunnally, I h o t t ,  Duchnowski. & Parker. 1967: Rernick, 
Boromitz k Kling, 1068). Hess ( 1965) lias also asserted tliat stimuli 
that are unpleasant, or  are otherwise negatively toned, lead to pupil 
constriction. The evidence with respect to this claini is less than con- 
clusive (e.g., Peavler, Scott, ancl McLaughlin) . 

b. Penile plethysmography. This technique involves the monitoring 
of penile volunie through a pressure transducer. The  technique mas 
developed by a Czec~11oslov:tkinn physiologist, Karl  Freund (1967), 
and llns since been used in rarions laboratories. I n  a mcent applica- 
tion of the n~etliocl, Freund (1967) diagnosed by penis volumetry in 
various clinical groups (homosesual, pedophilia. etc.). Marked difler- 
ences were obtained between the normal (lieterossual) controls and 
tlie several diagnostic p o ~ ~ p s  when tlie subjects viewecl pictures of 
males. females nnd children. McCoiinphy (1967) has obtainecl similar 
results in a partial replication of Freund's stndy. 

c. Hor~nonnl secretions. The technique used by Clark 6 Triechlcr 
(1950) to  assess sexual arousal I y  analysis for  acid phosplmtase in 
the urine h:ls been recently extended (Gustafson, Winokur. 62 Reichlin, 
1963). 

d. Galvanic skin response. Continued w e  lias been made of CTSR 
responsiritp as  a measnr(~ of sesnnl :wousal. Ordinarily, the GSR 
technique is used in conjunction with other indices of sexual arousnl 
(see, for  example, I ~ i s e l l e  and Jfollenaner. 1965. and Martin, 1964). 

Because these ps;vcllopl~ysiolo~ical procedures do not necessarily 
involre verbal reports from subjects. they hare been wide1;r adopted 
in laboratory investigations of sesiial nrousal. Considered separately, 
however, each of the techniques has its share of troublesome artefacts. 
One general problem is the nonspecificitg of measures of central 
nervous system activation: they record not. only sesual arousal b r ~ t  
other forms of aronsal slich as anxiety, embarrassment. guilt. or  fear 
(Hain 8 Linton. i n  ? m . 3 8 ) .  Eren the penile plethysnio,omph is subject 
to distortions, including movenient artefacts, roluntary control, and 
adaptation effects. 

The problems of construct ri~lidation are not nncommon ones in 
psychology. and certainly not unique to the analysis of sesual respon- 



.siveness. The present data su gest that no single measure should be 
considered the index of sexoafarousal. I f  a subject reports that he is 
sexually aroused, but fails to show an of the pllysiolo icnl indices of 
arousal, one would be scarcely justi f?' ed to conclude t f nt he is in a 
state of heightened sexual responsiveness mhnt seems cnlled for at 
this juncture is t.he use of multiple criteria in determining sexual 
arousal, when it is feasible to do so. To rely solely upon verbal 
reports, or upon n single I~sychopl~ysiologicn'l or endocrinological 
memure, is likely to lead to deductions that are, at best, incomplete. 
It is mildly depressing to obseme that systemntic com arlsons of these 
various measures hnve yet to be seriously pursued ( ut see Bernick, 
et al., 1968, tind Hain & Linton, in p e s a )  . 1 
Rehted meas of resea.rch 

StwZzks of aggreesion. development and inatiga.tio~-Within the 
period since our last review nppeared, several investigntions of the 
exogenous control of nggression hare been reported. I n  1962, we noted 
a prepublication report of Albert Randura's studies of aggressive 
im~tat.ion. The work has since been extended in a series of ingenious 
experiments by Bandura and his colleagues at Stanford which under- 
score the role of observation learning In the acquisition of social be- 
havior patterns (Bnndura & IValters, 1963, summarizes several of the 
studies). I n  addition, approximately n score of investigations have 
been concerned m-itll the analysis of the process whereby social cyes 
acquire the capacity to elicit hostility and ag ession (see Berkomtz, 
1964). The results of these two lines of researc f? hare been summarized 
adequately elsewhere nnd need not be covered here (see Brown, 1964; 
Hnrtley, 1964; and Znjonc. 1!)66 for a critical discussion of the issues). 
I t  should be observed, h o ~ e r e r ,  that the research has prorided com- 
pelling evidence on the role of imitation in the learning nnd perform- 
ance of aggressive bel~nriors. Children apparently learn a great deal 
by imitation, including techniques of rqgpssinf; against other persons 
and objects. 

But it would be hnznrdous to extrapolate uncritically the findings 
of studies of aggression to the problems of sesunl instigation and con- 
trol. Because of the pl~ysiological augmentation of sexunl arousal and 
its rhythmic expression. it could be the case that sex responsiveness 
is more easily instigated, maintained: and conditioned than nre aggres- 
sive behaviors. In nny event, while studies ?f tggression may provide 
hypothses to be evnlunted, and suggest p d e l l n e s  for research in the 
area of sexual arousnl, it ,wms critical to recognize that significant 
differences exist between the two response systems in terms of behav- 
ioral expression and physiology. 

The onontogeny of sexua l  beltmiom.-The other area of related psy- 
chological research that requires comment concerns the derelopment of 
sexual behaviors in children and other nnimals. An escellent survey 
of the current state of research appeared in 1868, in the rolwne Sex 
and Behavior. edited by Fmnk Reach of the TTnirersity of California. 
I t  is ironic that our best. inforn~ntion on sexual behariornl derelopment 
comes from studies of the response system in infrnhumans. Studies of 
the development of sexual belinviors and orientntions in humnns have 
been limited. for the most pnrt, to the nnnlgsis of sexual identification 
(adoption of masculine or feminine roles). As the studies of Hampson 



and Money (1965) indicate, the psycllosesual orientation of children 
with endocrine and/or hermaphrodite disorders is contro!led by the 
conditions under which the children are reared. The pioneering work of 
Sears (1957, 1965) and his colleagues provides addltionnl support for 
the assumption that the environn~ental experience of the cluld is a 
primary determinnnt of his scxiinl role orientntion. 

Much less is known about other aspects of the derelopment of 
sexuality in the child. There liave been. for instance. no investigations 
of the longitudinal erolution of sesual behaviors in children. From 
studies of ~nfmhumms? it is obriow that sexual development is not 
an abrupt event thnt occu~s  clt mberty in the absence of precursors. t On the contrnry, analyses of t le play hhuvior of young, sexually 
immature anim:ds indicate t1i:it their activities involve elements of the 
behavior sequences that are Inter involved in ndult reproductive be- 
haviors. Harlow (1965) for instance, has plotted certain of these 
behavioral precursors for monkeys. Further e erirnentnl analyses 
of infrahumans indicates that the sexual nrousa "P patterns of young 
slieep and rodents can be m~trkedly influenced by the conditions of 
renrlng and early exposure (Ci~irns, 1966). The dedopment  of sexual 
behsriors in the child 1111s yet to be the object of a systemntic 
longitudinal annlysis. 

One further colnment on the plasticity of sesunl behaviors and 
patterns of arousal. Studies of various infrnhuman species (dogs. 
monkeys, sheep, rodents) inclictlte that mammals are not innately re- 
s onsire to the sexual cues provided by other members of their s . & say, an adult monkey has been reared in isolation since slortly ries 
after birth, his response to n receptive female at inaturity is highly 
disorganized. And, as noted above, 'Lnatural" cues can q u i r e  the 
capacity to elicit serrual aroustd for normal animals, if they have been 
repeatedly paired with prininry sesunl experiences. Apparently learn- 
ing&-iys an exceedingly in1 ortnnt role in (a the kinds of behaviors 
ex ited in states of sexun f' arousal, and (b the sorts of cues that 
hare the capacity to elicit sex arousal in infrnhunians. 

SOME RESIDUAI. QUESTIOSS M I I  RESEARCH ' 

So we still hare precious little information from studies of humans 
on the questions of primary import to the law. Part  of the problem 
lies in the nature of the questions that have been asked. Annl-yses of 
the determinntion of complcx social behavior patterns in humans (or 
infrahun~ans) indicate tlilit :I response is rnrel elicited $ n single 
erent, acting nlone. On tlie contrary, social be laviors an attitudes 
are typically multi-determined, and reflect an interaction betmen 
organismic, personality, societ:~l. cultural. and early experience factors. 
Consider the question : *.Does ~ornogrnphy cause delinquency ?" Con- 
temporary research has clrnr f y demonstrated that the 'delinquent" 
orientaiion is an outcome of IL complex intor:lction of biophysical pre- 
dispositions nncl ex xrimentnl factors. The exogenous ~nfluences on 
behavior can be me a iated t1irnl1g.h the child's family and the child- 
training practices of the pnrents, through the child's association ~ ~ i t h  
same-aged friends, through his subculture and its unique standards 
for beharior, nnd on. Whatt is the role of pornogryhy in this complex 
equation? Taken by itself, the exposure to erotlca seems to play, at 
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most, n minor role in delinq~~cncy and criminol 1)ellavior (e.g:, Gebhnrd, 
ct ill., 1965; Glueck & Glueck, 1450). Hut whether tlie arailnbility of 
pornographic niateriids serves to augment pre-existing tendencies, pro- 
vides directions for  inti-social behaviors, or  even acts t o  sublilnate the 
direct expression of nb r ran t  sexual hhar iors ,  has yet to be 
deten~iinecl. 

C i ~ n  more specific ~~es t ions  on the effects of ~ i e w i n g  or  reading 
porno rarhic m:lteria.s be answered? - i t  this point. i t  appears that 9 1 
the tec in~qnes are :tvw~l:tble to permit a l ~ r o g r : ~ ~ ~ i ~ r ~ a t ~ c  attack on some 
of the critical issues. For purposes of orgi~niz:~tion, I will cl:~ssifp some 
of these "critical" questions into tn-o genenll categories: whether they 
refer to the effects of esposure to pornography upon the behavior and 
attitudes of the rielver. 
011. the e7icitntion of aexua? nro~csal 

First. let's consider the research questions implicit in the general 
query, "Wli~lt malies an event pornographic?" It has been co~ninonly 
nsslmed--or feared-thnt children arc more susceptible to. the con- 
ditioning of respollses to sesu:11 stinlali than :Ire ndults. I s  t h ~ s  trr1e1- 
is there $1 correlation between age nnd the clnssical conditioning of 
s e s ~ ~ a l  nronsal to vnrions Lbal)errant" stimuli. O r  the related problem. 
".\re females less sl~sccptible to the clamical conditioning of sexl~al 
responses than men?" as  proposed by Kinsey, et a{., in 195.31 We do 
11:1vc preliminary evidence that sem~al responses can be conclitioned to 
'.neutrnl" stimuli in :KM~ inales (Rncliman. 1966). And wc have 
conrlusive eridence that nninials must become conclitioned to the 
'.scwmclnr;y" cues of sexuality in opposite-sex cwispeciflcs. What, then. 
is tllr lon~itudinal  c o ~ r s c  of the development of tlie cue properties of 
ses-relatecl el-ents in humans ? Such wob7em.v cnn be d&wt?y ;mv.~tZ'- 
~ / a t ~ d  in ?nborato,y or in .~em.i-nnfrwa 1' i ~ t k  7onqitudinnl analyses. 

:\nother set of prohlcms that are of immedinte rele~ance to the law 
involve the mnintennnce and extinction of the arousal properties of 
acsunl cues. I t  has been widely assumed that persons will become 
"ntl:lpted~' o r  %nbituntcd" to pa r t i cu l :~  expressions of sexuality, ~ n d  
that renentedly presented stimuli diminish in terms of their arousal 
ca~xwi t i r~ .  Then   no re : l i d  illore estreme cspressions of s c x ~ ~ i ~ l i t y  :are 
rccrliiwd for arousnl. If this assertion is t~we,  then what, is the t ~ m e  
conrre of adaptation ? .\nd if there is a change in sex arousal tlircsllold. 
will it be onlv tempornry with a slmntnneous reco-cery to the original 
level ? O r  will a cli:~~lge becanse of adaptation be relatirely enduring? 
Such auestions are ~ )n r t i cn l a r l~  relevant for tlie practicnl issue of 
cletermining tlie prob:tble effects of the widespread distnbutlon of 
o1)srene ~rlfiterials in thr societr. Should :I permanent cl~niige in adnpta- 
tion lerel occur. then one iniqht expect that the long-term cffects upon 
IwI1:11-ior ~ ~ * o u l d  be very slight. 

l<nt nt. lenst two o f  thp stnclies that hare appeared in the prst six 
years (.Jnltoboritz, 1965; Martin, 1964) indicnte that pre-csposiire to 
scsri:~l stiniuli has :I potentintingeff~ct for Inter ses11al arousal. Rt~tlier 
th :~n  sat intion. expowre to wmirl stimulation has a cuni~ilntivc~ effect 
:uicl enhances the infliirnce of snbsequent erotic material. These two 
effects (adaptation rs. fncilitation) arp not necessaril~.contc~dictory. 
The time-course of the two ontcolnes. and hon- they ~nteract  in the 
control of arousal, cnn be directly studied in Loth the laboratory and 



in semi-naturrtlistic settings. The present data with respect to these 
issues are now only fragmentary. 

A related matter concerns the extinction of the cue properties of 
sexual stimuli. Under what conditions, if any, can the arousal poten- 
tial of a given environmental event be permanently reversed? Zing- 
Yang Kuo (1967) has demonstrated that the cue function of hetero- 
sexual stimuli a n  be n~anipulated in infrahuman mammals. Solyom 
and Jliller (1965) hare demonstrated that the cue function of events 
pertaining to honlosexuality can be diminished. The issues of extinc- 
tion and acquisition can be studied under controlled conditions. 
Effects of pornograpl~y on. a.ttitz&s and behavior 

The second general question is, simply, '.What effects do 'porno- 
gmphic' materials have upon the behaviors and attitudes of the 
riewer?" Consider the problem of attitude formation and change. This 
is doubtless one of the primary concerns of those who press for anti- 
obscenitp laws. It was argued, for instance, in Roth r. U S  that the 
free distribution of obscene materials "can hardly help but induce 
many to believe that their moral code was out of date." This proposi- 
tion 1s a testable one. Under controlled conditions, the relation bet.ween 
age. strength of the previously established belief system, and the sub- 
ject's susceptibility to attitude change by exposure to erotica. Such 
studies might employ either the sta.ndard attitude questionnaire pro- 
cedures or. alternatively, attitudinal shifts in artificial micro-cultures 
formed in the laboratory (see Zajonc, 1966, or Brown, 1964). Indeed, 
it might be the case that some of the studies that hare been reported 
in the literature, as a by-product of their experimental procedures, 
influenced the attit~ldes of the subjects r i t h  respect to  the behaviors 
that they observed. The attitude shift isn't restricted only toviard "the 
behavior depicted looks like fun" type of assertion. It could also in- 
clude changes in the subject's attitude about whether it is permissible 
for him to use pornography as ml aphrodisiac. Since the necessary pre- 
and post-test attitudinal assessments hare rarely been included in lab- 
oratory inrestigations of sexual arousal, we hare virtually no infor- 
mation on the attitudinal consequences of participation in such experi- 
ments. To obtain answers to questions that are put by the law, such 
studies should assess both the short-term and the long-term attitudinal 
shifts. As the early work of Thurstone and Peterson (1932) suggests, 
the attitudinal changes need not be in the direction of greater 
pemissireness. 
A related issue concerns bel~arior changes which are induced by 

the riewinp or reading of obscene materials. T o  what extent mill a 
modeling effect occur, in that the viewer or reader imitates the be- 
haTiors that are depicted? Only two studies of the modeling of sexual 
behaviors of another person have appeared, and both hare yielded 
positire results (Kobasigavia, 1966; Walters, Bowen, &- Parkes, 1964). 
Children and adults do imitate the "sem~al'? behaviors if they watched 
another child perform such activities. That is, first-grade boys nil1 
play ~it.11 girls' toys if. and only if,  they v ie r  another boy perform 
snch "feminine" beh,zviors. While one has t o  stretch his imagin a t' lon 
to interpret such actions as "sexual," the findings are nonetheless sug- 
gestive. We might ask, on a more general level, whether the subjects 
in the modeling experiments learned a "new" behavior or whether they 



were simply complying with the instructions that have been corn- 
municntecl t o  them implicitly through the moclel's behavior. That is, it 
is unclear n-hether the moclel sen-es to "tench" a new behavior or to 
'.elicit" an old one. It might. be the case that in an  othervise ambipous  
situation (apparently an essential ingredient t o  the LLimit.at,ion" experi- 
ment). the moclel serves primarily to conlmunicate to the subject wlmt 
beh r io r s  are acceptable in that setting. 

The empirical phenomena of obseiration learning (or elicitation) 
cannot bo eainsaicl. Nevertheless, it has yet t o  be sho rn  that  the effects 
prndncrcl in the laboratory tells us milch about the control of beharior 
of diildrea in extra-1:~lmratoi-y circnmstances (but .see Rnncliira, 1NCv). 
A prqgammntic anal.vsis is called for on the following issues: (a) 
what 19 the nature of the '%eharior modeling'? effects in the learning 
or  eliciting of "sexual behaviors" in children and adolescents? (b) 
whnt is the influence of the contes? of viewing in  determining whether 
:I ,airen behnvior will be inmitated? (c) what are the inhibiting effects 
of ~weviously established attitudes on imitation? (d)  is there a differ- 
ential suweptibility to modelin,ainfluenc~s as n function of the age and 
personal stability of the viewer? (e) wh:lt are the long-teim and trans- 
situational effects of imitation learning? Tlle anmers  to these ques- 
tions are fundamental to the. general query, "What effects does 
pornography have upon behav~or?" 
Soma condrcding remnrhv on ~esearch sfrnfegy 

Mo* of the s~ecific questions that have been posed can bc approached 
by either laborato~y-eqerimental or bv interview-survey procednrep. 
Each has its merits-and limitations. F o r  basic research, the expen- 
mental method is usually the pmceclure of choice. What  the emeri- 
n~ental  clesign lacks in generalitv, it can gain in precision of ana$sis: 
Qnestions concerned wit11 the immediate impact of sexual stimuli 
unon helixrior and attitudes, and qnestions concerned v i th  the acquisi- 
tion and ~xtiat ion of sexual cue properties ran arobably be best (i.e.. 
mcst efficientlr and accurately) be explorecl in the laboratory. Esperi- 
mental studies obrionsly neecl not be restricted to  %orma17' sample 
of college students or children. Tlle groups studied miqht include 
neurotic, sexually deviate or  pathologically aggess iw  sublects: Or. to 
cietenninc~ the generality of a given effect, the research could ~nclnds  
compamtire analyses. Parallel inrestigations could thus be conductecl, 
using samnles of subiects that differ with respect to such characteris- 
tics as  social-economic class. ethnic ,grou~ing, parent trajning prac- 
t i c~s ,  or  cliltural identification. The aroblem of the limited nvaila- 
bility of "normal" pomlations of chilclren in the U.S. conlcl he solred. 
in i ~ i ~ r t .  by comparatire research. 

On the other hnncl, applied rese:irch cannot. imore  the "nntunl" 
e~neriment .  This  term ~ ~ o u l c l  inclucle instances vhere exposure to ob- 
.vene materials i s  not controlled by the experimenter but marked dif- 
ferences in  esposnre nonetheless occur. Though the problems of teas- 
ing out c:tuse-effect relations are f o r n ~ i d ~ b l e  in sncli "natnmlly 
occurrinn" differences. the procedure can yield s i ~ i f i c m t  information. 
As an initial step, persons that differ w1th respect to the use of por- 
nop :~phy  n! a means of sexual stimulation can be compared in terms 
of personality. emotional, and behilvioral factors. Such groups could 
be matched vitll  respect to cl~aracteristics which the ~nvestigator 



wishes to control (e.g., intelligence, social-economic status, marital 
status). Remarkably, no studies of this type have been reported. 

Alternatively, the inwstigator might sample diagnostic groups 
m-hich are generdy  assunled to differ in terms of attraction t o  porno$- 
raphy, and determine whether the assumption is a valid one. This 1s 
essentially the method of Gebhnrd, et al., (1965 and Thorne (1966). 
The dinlension upon \d~ ich  comparisons are ma d e need not be "crimi- 
nal behavior," but might ilivolve personality (eg., anxiety, sex-con- 
flict), age-maturation, or  etlmic-subcultural characteristics. It should 
also be observed that the "naturnl" esperiment is required to deter- 
mine the long-term effects of pornography distribution upon the be- 
hariors and attitudes of a sub-culture or u society. Such "natural" 
experiments are now underway in Scandinavia, and perhaps will be 
initiated soon in those locales of this country that are contemplating 
abrupt changes in the re ation of pornographic materials. 

In concluwon, m-e must %" e awnre that in 1968-ns in 1962-our data 
"stop short of the critical point." Definitive answers on the deter- 
minants nnd effects of pornography are not yet available. But the ro- 
senrch that has been conlpleted over the past seven ymrs confirms that 
some of the unanswered questions are not unanswerable. 
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PRELIMINARY MEMORANDUM 
on 

SENTENCING STRUCTURE 
(Low; January 8, 1968) 

This memomdum is designed to expose for preliminary consid- 
eration some of the most, im rtant judgments that must be made 
in the early stages of the dm f? ing of a pena.1 Ch&. It is intended to 
initiate the study which will permit the Commission to discharge 
its explicit duty, as Stated in section 3 of its at of creation,' to recom- 
mend %uch changes in the penalty structure [of the criminal laws of 
the United States] as the Coinmission may feel d l  better serre the 
ends of justice." * 

The memorandum is di-i-ided into three parts. The first is an esami- 
nation of the three most signifioant shortcomings of the present Fed- 
eral sentencing structure and its practkd aclrninistrution. The second 
is an exploration of some of the alternatires which should be considered 
in fashioning a new sentencing dructure, as well as an outline of the 
considerations which seem most, relevant to a proper choice between 
them. The h l  part is a brief listing of the major areas of study 
which are not dealt with in the present memorandum and which hence 
are postponed for the future. 

A word should be added about the raw material on which much 
reliance has been placed, both in exposing the present shortcomings 
and in derisin and eraluating alternatires. The American Law In- 
st ituts has near 4 y completed work on n Model Penal Code which began 
in earnest in the early 1950's. I n  1963, the National Council on Crime 
and Delinquency published its Mcxiel Sentancing Act. The American 
Bar Assoc~ation project on "Minimum Standards for Criminal Jus- 
tice" published its tentative recommendations on sentencing matters 
in December of 1967.** The recently concluded studies of the Presi- 
dent's Crime Commission also contiin much of rele-c-ance to the pres- 
ent undertaking. 

In addition, there has been an abundance of activity in the States 
~ l i c h  has an important bearing on the issues whirh mnst be considered 

1 A d  of Nov. 8, 1966. see. 3, 80 Stat. 1516. 
*The Comment on the sentencing system. fnfra pp. 1S1337. discusses the 

manner in which the issues and recommendations raised in  this Jfemorandi~m 
were resolved in the Tentative Draft of the sentencing chapters: nsterisked foot- 
notes in that  comment indicate the chnngm the Study Draft  made in the Tentn- 
tire Draft. 

**Both the Model Penal Code and the Model Sentencing Act a r e  reproduced a s  
appendices to the ABA project on Minimum Standards for Crimirml Justice, 
Standards Relatfng t;o Sentencing Alternatives and Procedures (Approved Draft 
19G-S). References to  the ARA Report refer to this docnment. which contains 
the Tentatire Draft  of December 196'7 and the Supplement of September 1968. 
The s t ~ n r k m h  i n  the Wnta t i re  Dm& with amendments a s  s h o w  in the supple- 
ment, approved by the ABA Rouse of Delegates in August 1968. 
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in the sentencing area. Kew York has completed a new penal lam which 
becnme cfi'ectire on September 1, 1967, Xew Mexico, Minnesotn, and 
Illinois also hare now Codes. Michigan, Pennsylvania, and Delnware 
have published draft Codes which are presently under consideration. 
I n  ncldition, many States-California and Texas are two-are now 
eng:~ged in efforts such as the present one designed to produce n new 
penal Cocle. 

PART I. PRESENT SHORTCOMISGS 

1. I n c m % t e n t  Penalty Prcn,i&'.--One of the major failures of 
the present Federal Criminal Cbde (and the same is t n ~ e  of most of 
the Statr Codes across the countrj) is the utter inconsistency and irm- 
tionality of its penalty s t n i c t u ~ .  The major cause is undoubted1 the 
fact that criminal legislation, like most, is the product of a d h o e  
responses to particular situations extending over an enormous time 
period. Statutes are passed a t  one legislative session without a clear 
picture of the manner in which offenses of similar p y  hnve been 
dealt with in the past. There is little attempt to pro uce an mtegmted 
whole. 

There l ~ r e  been two main results : The first, to be discussed immedi- 
ately belo\\., is the inconsistent evaluation of similar conduct and the 
irony of more severe penalties in one part of the present Code than the 

mlties provided for a comparable offense in another. The second, to 
discussed thereafter, is the proliferation of different sentencing lev- 

els which, though t h y  do not necessarily suffer from the inconslsten- 
cies noted above, nevertheless often reflect subtleties of moral judg- 
ment whicli are fa r  mom precise than would seem to be mrnmtod by 
nrailnble il~forn~ation. 

(a) Imonsistm'es 
(i) Prison term.-There are many reasons why inconsistencies in 

penalty structure should not be tolerated. Most basic is the sim1)le in- 
justice of treating oifenses of comparable cul lability so differently. 
The principle of equality before the law is sure 1 y offended b the pro- r vision of :i less serlous sanction for a more serious oflense. T le practi- 
cal result of such legislated disparities is disparity in im OS* sen- 'i bnces, which induces a cynicism about the law in the pub ic, in the 
bench and bar, and most importantly among the offenders themselves 
An offender who is conrinced that he was more harshly treated than 
others who have committed similar offenses is likely to be much more 
difficult to deal with in a correctional setting. 

It is unfortunate that there are so many instances of the inconsist- 
ency of penalty stnicture in the resent Federal Criminal Code. Any- 
one r h o  picks up Title 18 will f e  apprised at a casual plnnce of-the 
utter irrationality of the patterns of aut.horized sentences. Comp?ri.son 
of other titles in which crminal offenses can be fotuld produces similar 
findings. The f o l l o ~ ~ i n g  are few of the many examples that could be 
cited : 

One who knows that an offense punishable by death has been 
committed and who "receives. relieves, comforts or nssists" the 
offender in order to avoid his apprehension is punishable by a 
in~sininm of 10 years' knprisomnent: 18 T7.S.C. Q 3. If an arrest 
warrunt has been issued for such a person, howevor, one who 



"harbors or conceals" him in order to avoid his arrest is subject to 
a maximum sentence of only 5 years; 18 U.S.C. $1071. 

One who "harbors or conceals" any person after he has been 
convicted of any offense is subject to a maximum term of 5 years; 
18 U.S.C. $ 1071. On the other hand, one who ''harbors or con- 
ceals" any prisoner who has escaped from the custody of the 
Attorney General is only punishable by a maximum of 3 years ; 18 
U.S.C. g 1072. 

Willfully damaging a spare part of an airplane (without ref- 
erenca to its importance or whether i t  is ever likely to be used) 
with intent. to damage the p:wt is punished in the same section of 
the United States Code by the same potential 20-year maximum as 
is placing a destructive substance in fuel to be used to operate an 
aircraft ; 18 U.S.C. $ 32. 

TThoerer "willfull injures or commits any depredat!on against 
any property of the 6 n i t d  States" is subject to a maximum term 
of 10 years if  the dsmnge exceeded $100 and a maximum of 1 
year if the damage was l e i  than $100; 18 U.S.C. $ 1361. On the 
other hand, one who "FFillfully injures, molests, or destroys any 
property of the United States" on a wildlife refuge is subject to 
a masinmm term of 6 months; 18 U.S.C. 41. 

The crime of arson carries a 5-ymr maximum term, yhich is 
raised to 20 years if the building was a dwelling or if life was 
endangered; 18 U.S.C. $81. Thus, if an unoccupied house is 
burned, the penalty can be as high as 20 years. I f  an unoccupied 
school or theater is burned-r if the Capitol of the United States 
is burned without endangering lif+the penalty cannot exceed 
5 years 

A conspiracy to defraud the United States any manner or 
for any urpose" is punishable by a maximum term of 5 years; 
18 US.(? $ 371. A conspiracy to defraud the United States "by 
obtaining . . . the payment or allowance of any false, fictitious, 
or fraudulent claim" is punishable by a maximum of 10 years; 
18 U.S.C. $ 286. 

An act of extortion committed by a Federal official is punish- 
able by a maximum of 3 years if it involves more than $100 and 
by 1 year if it involves less; 18 U.S.C. $ 872. An officer who know- 
ingly demands any fee beyond that to which he is entitled in con- 
nectlon with naturalization, citizenship, or the registration of 
aliens is subject to a maximum of 5 yea.ra; 18 U.S.C. $ 1422. A 
postmaster who demands more than the authorized 
mail matter can be imprisoned for a maximum of 6 
U.S.C. $1726. A vessel inspector who "upon any pretense" re- 
ceives a higher fee than is authorized by lam IS subject to a 
maximum term of 6 months; 18 U.S.C. $ 1912. 

False claims a,& the Post Office for losses in excess of $100 
oaq-y a maxinlum of 1 year; 18 U.S.C. $288. False or fraudulent 
clams generally carry a maximum of 5 years; 18 U.S.C. $ 287. 

Whoever interferes with an officer in t.he execut-ion of a search 
warrant is punishable by a maximum of 3 years, unless he used 
a deadly or d row weapon, in d i c h  case the maximum is 
10 years: 18 IT% $ 2231. On the other hand, whoever interferes 
with or "assaults, beats or wounds" any officer engaged in execut- 



ing any "legal or judicial mrit or process of any court of the 
United States" is punishable by a maximum term of 1 yew; 18 
U.S.C. 8 1501. 

.A conspiracy t o  prevent the discharge by a Federal officer of 
his official dut is punishable by a maxilnum term of 6 years; 18 
U.S.C. 5 372. Lr conspiracy to  "pment,  hinder, o r  delay" the ex. 
ecution of any law of the United States mas punishable by thc 
same term until 1956, when the l a v  v a s  changed to raise the 
maximum prison term to 20 years ; 18 U.S.C. $2384. 

Burglary of a. Post Office is punishublei by n maximum term of 
5 Fears; 18 U.S.C. $2115. Burglary of a railroad car or motor 
truck, presumably including one which is carrying mail or other 
Post Office property. is punishable by a maximum sentence of 
10 years; 18 U.S.C. 5 2117. On the other hand. entry "by violence" 
into a Post Office car or tnick carries a maximum term of 3 years: 
18 U.S.C. 5 2116. 

Armed bank robbery is punishably by fine, probation, or m y  
term of imprisonment up to 25 years; 19 U.S.C. 2113 (d). Armed 
robbery of a post office poses the single choice of probation or 25 
years' imprisonnlent ; 18 U.S.C. 5 2114. 

Robbery of a Federally ins& bank carries a maximum prison 
tam of 20 years; 18 U.S.C. fj 2113(a). Robbery of a. Post Office 
carries a 10-year maximum sentence; 18 U.S.C. 5 2111. 

Robbery of "any kind or description of property belonging 
to the Unitecl States" is unishable by a maximum te rn  of 15 
rear: 18 U.S.C. 8 2112. Wtoever robs anv custodian "of a m  . . . 
broperty of the tn i t ed  States'' is subjectYto a maximum se&ence 
of 10 years: 18 U.S.C. 8 2114. 

Perllnps the ult imnte absurdity is provided by the last. exnm~le  cited 
above, which punishes exactly the same crime in essentially the same 
language by imprisonment for 16 years in one place and 10 years in 
another. These examples should sutiiciently make the point, in any 
event, that a serious rationalizing effort is needed in order to make 
sense of the present, Federnl sentelicing structure. Steps that can be 
taken to facilitate such a reform :ind to assure that the creation of 
future offenses in the years to come will not undo present efforts are 
esplored in part I1 of this memorandum, particularly under the title 
"Sentencing Categcries," p. 1258. infm. 

(ii) Fines,-It perhaps can be hken to follow from what. has been 
said that the present Crimint~l Code is in as disreputable shape in re- 
gard to other suld . ioa  as i t  is wit.11 regard to terms of imprisonment. 
To cement the point, nevertheless, a few random esamplw of statu- 
tory disparities with regard to lines are produced below : 

Conspiracj- to defraud the United Stat&? or to  commit any of- 
fense against the Cnitecl States is punishable by a. m a s h u m  
prison term of 5 years and/or by a h e  of up to $10,000; 18 U.S.C. 
8 371. On the other hand, a conspiracy to prevent a person from 
accepting Federal office or to prevent n Federal official from dis- 

eharg-iY his duties is graded more seriously iu terms of the au- 
thorue prison term, which is 6 years. However, the maximuin 
fine of $ 5 , 0 0 0 4 ~  less: 18 U.S.C. 3 372. 

Forgery of nnitui~tlization or citizenship papers (18 U.S.C. 
5 1426) carries the same 5-year maximum prison term as does 



forgery of an entry visa; 18 U.S.C. § 1546. Yet the former offense 
carries a maximum h e  of $5,000 and the latter a maximum h e  of 
only $2,000. To compound the confusion, falsification of an invoice 
by a consular official carrim a 3-year maximum prison term and 
thus, presumably, is conceived to be a less serious offense than the 
two c~tBd forgery offenses; 18 U.S.C. 5 1019. Yet, it provides for a 
$10,000 h e .  

Robbery of s Federally insured bank can be punished by a h e  
of up to $5,000, cts well as b a sentence to imprisonment; 18 U.S.C. 

$ 6 2113(a). Robberv of a ost Office cannot result in a h e :  18 
'ir.s.c:§ b114. 

.I 

A postmaster who demands more than the authorized postage 
for mail matter (18 U.S.C. § 1726) a.nd a vessel inspector who 
collects more t.ha.n the authorized fee (18 U.S.C. 8 1912) both 
are subject to a mimimum prison term of 6 mont&.   he ressel 
inspector can be fined up to $500, however, while the postmaster 
is only subject to a fine of $100. 

One who injures property of the United States is subject to a 
fine of up to $10,000 if the damage exceeds $100 and a fine up 
to $1.000 if the damage is less than $100; 18 U.S.C. 8 1361. One 
who injures property of the United States on a wildlife refuge, no 
matter how much the damage, is subject to a fine of $500 ; 18 U.S.C. 
g 41. 

Conversion of funds, by a clerk of court, which have come into 
his hands by virtue of his official position may be unished by u 
to 10 years' imprisonment if the amount exceeds $00 ; 18 US.& 
5 645. Conversion of funds by the clerk vhich belong in the regis- 
try of the court also cnrries a 10-year maximum sentence if the 
amount exceeds $100; 18 U.S.C. 5 646. But in one case (the 
former) a fine can equal double the amount converted, while in the 
latter a h e  m o t  exceed the amount converted. 

These examples make it clear that examination of statutory dispari- 
ties cannot stop with authorized prison terms. Fines, as well as other 
sanctions, are also in a state of hopeless confusion and are equally 
in need of the rationalizing and ordering influence of a reform effort. 

(iii) O t h r  8anctiona.-Samples of inconsistencies in the use of 
other types of sanctions could also be produced. For example, a ressel 
inspector who receives a fee in excess of the fee to which he is entitled 
is subject to a h e  and/or imprisonment and in addition automatically 
forfeik his office; 18 U.S.C. 5 1912. There are no forfeiture provisions 
for s postmaster mho overcollects on postage or for any other 
Federal official ~ h o  is guilty of extortion; 18 U.S.C. § 1726, 872. 
And, by comparison, the vessel inspector can only t e punished 
by a maximum of 6 months' imprisonment, while the extorting Federal 
official is punishable by up to 3 years' imprisonment. 

While this memorandum will focus primarily on the prison sen- 
tence, to a lesser extent on fines, and to an even lesser extent on other 
sanctions such as forfeiture of office. the point, nevertheless, should be 
made that as the types of sanctions available for crime increase, the 
possibility of inconsistency and confusion mult.iples rapidly. It would 
be well to keep this in mind as decisions as to how to structure the new 
Federal Crirmnal Code are taken. 



(b) Nwmber of Authorid Sentences 
There is a second feature of the present Criminal Code which is 

usually symptomatic of such disorder, and which also reflects an 
eq11all-y fnndamental malaise. If  Federal offenses in Title 18 alone mere 
classified in accorclance with existing sentencing le~els.  there would 
a t  the start be at least 18 different maximum terms: Death, life, 30 
years, 25 years, 20 years, 15 years, 10 years, 7 years, 6 years, 5 years, 
4 years, 8 years, 2 years, 1 year, 6 m o n t l ~ ,  3 months, 90 days, and 30 
days. 

In addition, there are often different types of sentences mith the 
same m:txinmm liniit. Armed robbery of a Post Office, for esample, 
requires the imposition of a 25-year sentence if imprisonment is 
chosen as a sanction, whereas armed robbery of a bank permits the 
imposition of a fine and/or any prison term up to a maumlum of 25 
years. (Cmnpns-e 18 U.S.C. 5 2114 with 18 U.S.C. 8 2113 (d)  .) Some 
5-year oflenses permit the imposition of any term up  to a maxi- 
mum of 5 years, while ot.11ers permit. a sentence only in the range from 2 
to 5 years. (Conapnw 18 TT.S.C. $1953 with 18 U.S.C. 8 1403.) Some 
3-year offenses permit the imposition of any term up  to 3 years, while 
others permit a sentence only in the range of from 1 to 3 years. (Corn- 
p a ~ e  18 TT.S.C. 6 1019 toitlt 18 17.S.C. fi 1407.) 

The situation becomes even more absurd when lines are added to 
the picture. There are at least 14 different fine levels authorized by 
the present Criminal Code: $25,000. $20,000, $10,000, $5.000. $3.000, 
$2.000, $1,000. 8500, $2iOO, $250. $200, $150, $100, and $50. 

And, as would be expected, the severity of the h e  does not neces- 
sarily correspond mith the gravity of the offense. For example. there 
are some 150 offenses in Title 18 which carry a maximum prison term 
of 1 pear. There are at least 8 different firie levels available for 
different offenses within that number categoy : $10.000, $5,000, $3.000, 
$;2,000, $1,000, $500, $300, and $100. In addition. there is one offense 
rrllich has no authorized fine. See 18 1T.S.C. 8 2196. Other similar 
examples are reproduced below : 

10 pears, 7 variations : $10,000, $5,000, $3,000, $2,000, $1,000, and 
$500; no aut.l~orized fine. 

5 pears, 8 variations : $20,000, 810,000, $5,000, $3,000, $2,000, $1.000, 
and $500 ; no authorized fine. 

3 pears 8 variations: $10.000. $5,000, $3.000, $22,000, $1.000, $500, 
and $100: no authorized fine. 

2 years, 5 mri:~tions: $10,000, $5,000, $2,000, $1,000, and $500. 
6 mont.hs, 7 1-ariations: $5,000, $1,000. $500, $300, $250, '$200, and 

$100. 
Bs can readily be seen, the nuimber of distinct penalty r a n w  which 

are arailnble under the Federal system quickly multiplies. The combi- 
nations listed above-which by no means ex11:lust the total number of 
con~binnt.ions that can be found in the present Fedeml qstem, and 
~ h i c h  are limited to offenses contained in Title 18-alone add up to 55 
distinct and unique punishment categories. A complete listing of all 

In addition, some offenses involving money can ~esult in f l n e ~  equal to  the 
amount involved (18 U.S.C. 3 826). double the amount involved (18 O.S.C. % 645). 
or triple the amount involred (18 U.SC. g 201(e) ). 



Federal crimes could easily produce some 65 to 75 different punish- 
ment levels, if not more. 

I f  there is discoverable logic behind such a proliferation of sen- 
tencing lerels, i t  does not readily emerge. The differences between 
them are often minute. It is simply arbitrary to provide that hunting 
on Indian land can be punished by 90 days7 imprisonment and/or a 
fine up to $200, while publishing a false weather forecast justifies the 
same prison term of up to 90 days but an increased h e  of up to $500. 
\Compare 18 U.S.C. 8 1165 with 18 U.S.C. 8 2074.) In addition, as 
t ough there were a discernible difference, the offense of su p l ~ ? g  f intoxicating liquor to aboriginal natives of certain Pacific is ands 1s 
punishable not by "90 days in prison" but by a term of "3 months." 
And the fine may not exceed $50; 18 U.S.C. 8 969. 

Aside from the arbitrary element which is expressed by such stat- 
utory variations, however, there is an important point of principle 
that should be recognized. The legislature is simply not in a posit~cn 
to draw fine Lines between the distinct penalties that should be avail- 
able for different offenses. The reason is basically one of timing, and 
of information. The legislature does not have, and cannot have, +- 
formation about the characteristics of future offenders and the cir- 
cumstances under which particular offenses will occur. It musk think 
in generalities about the relative vity of the offenses and bhe extent 
to which the social costs of the o justify punishment of the 
offender. It is very easy to say, that double parking and 
murder involve different social consequences, and thereby justify dras- 
tically different treatment in the creation of a sentencing structure. 
On the other hand, to draw lines between embezzlement and larceny, 
or robbery of banks and of Post Office, or  between conspiracies to 
commit a crime and conspiracies to interfere with performance of 
official duty invites a fineness of moral judgment which a legislature 
is not in a position to make. 

This is not to say, liowever, that all embezzlers and thieves should 
be treated alike, or mdeed that all embezzlers deserve the same treat- 
ment. It is to say that the job of grading different offenders within 
b m d  catergories of potential punishment is best performed by others 

in 
n>cess, specifically by the prosecutors, juries, judges, and parole 

officia s. And it is to  say that the properly exercised legislative judg- 
ment in the creation of a sentencing structure is one that attempts to 
dram broad lines between offenses of obviously different magmtude. 

As is developed more fully in part 11, in the section entitled 'Sen- 
tencing Cate ories," the solution to mhich most recent efforts have 
come is that t 5 e legislative function is best discharged by the creation 
of a small number of distinct sentencing categories. The advantages 
of such an approCwh are numerous. It can materially assist in the 
reduction of inconsistency in the statutory sanctions which are avail- 
able for comparable offenses. I t  offers hope of a logical and consistent 
order rather than the present chaos which characterizes the Federal 
system. And it can also serve to emphasize the futility of close line- 
drawin in an area where ,recision-to the extent that i t  can be 
achieve 5 at  all-must come I rom the efforts of those in a position to 
know and to judge the particular otiender. 

2. Mandatory Sentences.--One of the most difficult features of a dis- 
cussion of sentencing is often the fact that the participants are using 



an entirely different vocabulary. There are many vords mluch carry a 
multitude of meanings, and which hence often serve more to confuse 
than to clarify. 

The term 'Lrnandstury" is one of these words. It is used by some 
to-describe, for exam e, the sentence prescribed in 18 U.S.C. 8 2114 
for armed robbery o E" a Post Office. The statute provides that any 
sentence to prison for its r io ldon  must be for 25 years. The sentence 
is thus "mandatory": the judge cannot impose a sentence, as he nor- 
mally can, to u shorter term of years. 

This is not, however, t,he sense in which the term "mandatory7' is 
used herein. As mill be seen, a sentence of the type presently exem li- i fied by the postal st:~tute can be defended as the type of sentence t a t  
ought be be prescribed for every case, although many would argue 
that, the term of years is too long. (See part 11, "Determination of 
Maximum," infra.) 

On the other hand, the real bite of the mandatory sentenceand 
the reason that i t  has been subjeatecl to such widespread criticism in 
the recent studies noted in the introduction to  this memorandum- 
occurs a t  quite a different point. As illustrated in the pmsent Fedeml 
Code b certain of the narcotics provisions, i t  denies to  the sentencing 
court t g e power to place the offender on probation, prescribes a mini- 
mum term of years which must a t  least be imposed, and at the same 
time denies to the parole authorities the power to release the offender 
prior to the conlplete service of his sentence. It is the denial of discre- 
tion on the probation and parole issues which has invoked the rehement 
criticism of most of the Federd judges, prosecutors, and correctional 
pe~wnnel, a s  well as the criticism of studies such as those conducted 
b the American Lam Institute in the draftin of t.he Model Penal 
d d e ,  by the Bational Council on Crime and %elinquency: and by 
the American Bar Association.' 

It is fortunate that the Federal system is not characterized b ~ -  a 
iarge number of offenses which carry a mandatory prison sentence in 
this sense. For all practical purposes, the narcotics crimes covered 
by section $237(d) of Title 26 are the only ones which specify a mini- 
mum sentence and a t  the same time den both the power rto probate K and the power to p m l e .  Specifically, t. e required sentences under 
that section are from 5 to 20 years for a first oftense and from 10 to 40 
years for a subsequent offense or for sn adult convic.ted of s szle to 
a 

But ~ h i l e  the number of oflenses in the present Federd Code that 
carry a mandatory minimum sentence is not significant, the impact of 
this single narcotics provision is not insigui6cant ak all. Of the 29,493 
criminal cases filed by t.he Justice Department in fiscal 1966,2998 were 
for narcotics offenses. Of the 12,982 prisoners received in Federal in- 
stitutions in fiscal 1965, 1;228 were imprisoned for ~iolations of the 
d m  laws. Some 10 ercent of Federal prosecutions, in other words, 4 invo ve an offenso for which a mandatory minimum sentence is 
pre~cribed.~ 

' h n s o n r  C O ~ C I C  OF JUDGES OF THE NATIONAT. COUSCIL on- CBIXE AND 
DELINQUENCY, NODEL SENTE~PCIXG ACT (1963). 
' ABA Report. supra note, ** p. 1215. 
Bee note 6, infra. 

'It should be noted, of course, that section i23 i (d )  was amended in 1986 so 
thnt marihuana offenders me now eligible for parole in the normal manner. Bee 



The most significant indictment of such sentencing provisions is 
the manner in which they work in actual ractice. The conception \ which underlies them seems to be that those n- o administer the system 
on a day-to-day basis cannot be trusted to deal severely enough with 
offenders who deserve harsh treatment. This assumption ignores two 
recurring facts: not all of the oflenders who nolate a crimhal 
statute, yarticulnrly one tlint docs not nccessi~rily involve serious physi- 
cal consequences to another, will be proper subjects for the harsh 
treatment wliicli the legisli~ture enrisages; and the prosecutor-and 
tllmugh him tlie judges--still retains discretion to determine what the 
charge will be, :lnd thus the power to hare the defendant sentenced 
under a more Hesible provision. 

That there will iiicritably be oll'cnders who do not deserve the harsh- 
ness of the ~nilndatory minimum can be testified to by the eqerience 
of practically every sentelicing judge. It lias been well documented 
in several sample State systems in a recent book by Professor Xew- 
~ n a n . ~  It can be illustrated in the Federal system by the west coast 
judge n-110 recently sentencod a defendant on a charge that was not 
made, because lie viewed the r~laiicl t &gear sentence as excessive 
and thought the %gear sentence i~vnllab e under another statute which 
w\.ns also nolntcd more appropr ia t~ .~ 

? Or{ 

The fact that tlie system still retains discretion in spite of the 
mandatory sentence is also well documented. In the first place, the leg- 
islature cannot take away the power to acquit, and there are judges 
on record who would clitmsc? this alternative rather tlian perpetrate 
nn obtious injustice. As s practical matter? how ever^ t.llerc a l ~ a y s  are 
nlternatire chnrges that can be made which provide the sentencing 
flexibility desired in a given case. Indeed, Professor Newman reports 
one instance of tlie conviction of a defendant for going the wrong 
11-ay on a one-way street wllicli was obtained as an alternative to a 
speeding offense which would have resulted in automatic loss of his 
driver's license. Later investigntion remiled that there were no one- 
way streets in the small town in \\-l~ch the offense occurred.@ Closer 
to home, it iippears that, p~-ioi* to the 1966 amendment of 26 U.S.C. 

r 37(d), i t  was fairly conimon to convict defendants who, in fact, 8' lad illegally smuggled nlnriliuana from Mesico into Texas, of 
u n l a ~ f i d  possession of drugs upon rrhich n trnnsfer tax had not been 
paid, an offense that permits both probation and parole. Ignored was 
the fact that the trnnsfer necessarily occurred in Mexico, and hence 
was not a taxnl~le event by the rni ted  States. The offense for which 
the defendants were c*onvictrcl thus could not possibly have occurred. 

-1s has been developed from interviews w ~ t h  a number of U.S. 

26 U.S.C.A. 9 7237(d) (Feb. 1W7 Supp.). The flgnres cited in the text are 
flgures which were complied before this amendment. It is neverthelees signif3cnnt 
that of the 1,228 drug offenders rwelved into Federal institutions in flscal I=, 
1,m were convicted of offenses which could have been charged under the mnn- 
dntory prorisions of section 7237(d), even as amended. I t  mould thus appear that 
the magnitude of the problem has not significantly changed as a result of the 
amendment. 

' X ~ m h i .  CO~?TI~IOS : THE DETEBMIIPATIOH OF GUILT OB I ~ O C E ~ P C E  WITH- 
OUT TRIAL (1007) [hereinafter cited nn NEWMAS]. 

See Kg Pui Yu v. United State8, 352 F. 2d 6% (9th Cir. 1965). The deiendant 
was ultimately c h n r m  and sentenced for the lesser offense. 

' S e e  XEWMAN, 8upra note 7, at 101. 



~ittorneys, i t  is rery common for the courts to be giren an alternative 
count which pnr ides  more flexible sentencing alternatives. l n  both 
J I a ~ c h u s e t t s  and the District of Columbin, offenders are typically 
charged both with n "hard count," that is. one that carries a mandu- 
tory sentence of at least ti years and which denies both parole and 
probation considerntion, and a "soft count," that is, one which normally 
requires :i sentence of a t  lenst 2 years if prison is chosen as the sentence, 
but n-hich does permit both probation and parole. I f  the offender pleads 
guilty. as most do, it is routine to dismiss the hard count and accept 
the plea to the soft one. 

Tn other districts, the porrer to select the charge is used by 
proseciiting attorneys in effect to transfer the sentencing power to 
themselves. The court has no real alternative but to convict or acquit 
of the offense as charged, and the prosecutor, by selecting the cases 
where hc will c h ~ r g e  only the hard count, thus has the parer to deter- 
mine what sentencing alternati~es the coi~rt mill hare. Most judges, 
on the other hand. place quite a bit of pressure on the prosecutors to 
chnrge lmth counts. Indeed, one has gone so far  as to require that the 
government provr illegal importation in cases  here the hard count 
is charged, rather than permit the government to take nclrantnge of a 
statutorily prescribed presumption that proof of possession alone nil1 
satisfy its need to make out n prima facie case. 

There :tin also clist.ricts in which the hard count is used to pressure 
defendants into turning informer. The defendant is orginally charged 
only with the hard count. and told that if he will cooperate by turning 
informer, he will bc reindicted and permitted to plead guilty to'a lesser 
connt incl~icled in tho superseding indictment. 

Finally, the relation of Federal to State prosecutions should be noted. 
Often. lesser penalties are available in the States than are prorided for 
the same offenses lincler even the "soft" counts of the Federal Code. For 
esrimple, it is common in tho District of Colwnbia to charge drug. of- 
f e n d e e i n  the case of first offenders and where the amount of h g s  
involred is very sniall-under the District Code, rhe re  a misdemeanor 
carrying 11 maximum penalty of pne year is a~ailnble, '~ rather than 
under the Vnited States Code wh~cll imposes a 5- to 20-year sentenco 
for most first drug offenses.ll Dirersion of offenders into State systems 
and disrnissnl of Federal charges is a common technique in such cases. 

Aside from the fnct that i t  is perfectly clear that the purpose of 
the mandatory provisions is being th~ar tecl ,  there are many bad 
features of these practices. The guilty plea process, supposedly resting 
upon the iincoerced consent of the offender, is clearly distorted when 
the prosecutor can hold the threat of a charge which paraptees at 
lenst 5 years nitho~it  parole and the promise of a chprge which p ~ o -  
vicles much more flexible, and perhaps fairer, sentencing possibilities. 
,And in some cases, the only effect of the mnndatory provisions is to 
tmnsfer the sentencing power from the courts, where it klongs, to 
the prosecutor, whore i t  does not. Perhaps the most devastating point, 
howerer, is the commentary on the system prorided by the fact thnt 
in some cases it is necessary to charge and conjc t  an offender for an 
offense thnt could not possibly have occurred 1n order to pro(1ncv n 

'O D.C. CODE A m .  94.73-423, 33-708 (1967). 
"26 U.S.C. B 7237(d). Eee notee 6 and 6 and accompanying text. intfrr 



fair result. The costs in respect for law which such a necessity carries 
are greiit indeed. 

3. Disparity.-The President's Crime Comnlission reported that: l2 
[,t] commo~i characteristics of American penal codes is tlie 

sererlt y of sentences available for almost all felony offenses. 
* * * * * 

The s ta tu toq lengths of sentences are reflected in the sentenc- 
ing practices of the courts. 3lore than one-half of the adult felony 
offenders sentenced to State prisons in 1960 were committed for 
maximum terms of 5 years or more: almost one-th~rd were sen- 
tenced to terms of at least 10 years. - b d  more than one-half of 
the prisoners confined in State institutions in 1960 had been sen- 
tenced to maximum terms of at least 10 years. There is a substan- 
tial question whether sentences of this length are desirable or 
necessary for the majority of felony offenders. The experience of 
a number of other countries throughout the world that rely on 
relatively short prison sentences for most offenders supports tlie 
view that long sentelices properly may be reserved for the special 
case. I n  additmi there are indications that despite the long se?- 
tences initially imposed, the administrators of penal systems 111 
this count in practice have relied on shorter periods of confine- 
ment. Of ?' t le approximately 80,000 felony prisoners released in 
1960 from State institutions, the median time actually served 
before first release was nbout dl months, only 8.7 percent of the 
prisoners released actually served five years or more. 

More recent statistics have become available since the Crime Com- 
mission report tind the figures are remarkably comparable. They show 
that for the year 1964, the average length of sentence of those received 
into State institutions was 5 years and 4.3 months. Some 52 percent 
were sentenced to terms in escess of 5 years; about 23 percent received 
sentences in excess of 10 years. During the snnle year, offenders who 
were serving sentences averaging 5 years and 0.8 montl~q were released 
from State prisons, about 50 percent of whom had initially been sen- 
tenced to terms in escess of 5 years and approximately 23 percent of 
whom had been serving sentences in excess of 10 penrs. yet. the aqer- 
age time actually sen-ed by those who were released dur i lg  thls perlod 
was 1 year nnd 9 months. Even more remarkably, only 8.6 percent 
iictunlly served 5 years or more. In only one State (West Virginia) 
did more than 20 percent actually s e n e  more than 5 yenrs.13 

Present Federal sentences seem to fit the same patterns, although the 
averages are somewhat lower. On June 30, 1965, the average sentence 
of the Federal prison population was soniewhat in cscess of 5 years and 
9 months. Of the 2.2,34.6 Federal prisoners on that date, 40.5 percent 
had sentences in excess of 5 years; 16.8 percent had smtences in excess 
of 10 yenrs. The average sentence of the prisoners received into Federal 

"PRESIDERT'S COI~I.IISSIOR OR LAW ERFOWEI~PT ARD L~uINIBTRATION OF 
JUSTICE, TASK FORCE REPORT: THE COWTS 16-17 (1967) [hereinafter cited as 
TASK F o ~ m  REPORT : THE COURTS]. 
" 8 ~ e  gencrull~ NATI~XAL PRISON STATISTICS, STATE PRISOSEBB : ADMISRIOSS 

AND RELE~BEB, (lW). 



institutions during fiscal 1965, ho~ever ,  as 2 yenrs and 11.2 months. Of 
the 12,982 sentenced offenders, only 16 percent received sentences of 5 
years or more and approximately 4 percent were sentenced in excess of 
10 years. By comparison, those who ~ c r e  released from Federal insti- 
tutlons during the same period were serving average sentences of 2 
years and 8.6 months and actually served 1 year and 7.9 months. 
Grouped by offenses, only 117 out of 12,100 were in a group which 
nreraged more than 5 years of time s e r ~ e d  before first 

The point, of course, is not that.long sentences are never appropriate, 
nor that  the arera e prisoner is serving a sentence which 1s too long. B The point is that t lere is an enormous disparity between the sentence 
which the s stem authorizes and the sentence which it, in fact, exacts h .. in most of t e cases. There likewise are significant disparities between 
the sentences actunlly imposed and the time actunlly served, altho h Y a good part of that disparity can properly be attributed to the healt ly 
operation of a parole system. At. the very least, i t  would seem that 
these facts should raise doubts about the extent to which presently 
nuthorized sentencing levels nre necessnry or just ifinble. 

Perhnps an e~zrmnntion of a few specific offenses will serve to 
illustrate the point more sharply. The Bureau of Prisons reports that 
during fiscal year 196'7, 598 prisoners were received after convictions 
of three related offenses: armed bnnk robbery (maximuln term 25 
years), unulmed bnnk robbery (maximum term 20 years), and armed 
postal robbery (maximum term 25 years). The average sentence of 
the group appears to hare been slightly abore 10 years. Some 37 per- 
cent received sentences of less than 10 years; about 29 percent between 
10 and 15 years; mcl about 34 percent 15 yenrs and above. Projec- 
tions bnsed on the 1965 release figures would seen1 to indici~ta, however, 
that the average time to  be served by this group will be about 3 months 
short of 5 years. I n  1965, 270 offenders convicted under these provi- 
sions were released. They mere serving sentences which averaged 
10 yenrs and 7.8 months ; they served an average of 44.5 percent of their 
im osed sentences, or 4 years and 8.9 months. 

8krtainl an average time serred of approximately 5 years is a far 
cry from t I' le 20- to 25-year terms authonzed for these offenses. And 
it would appear to be dmlnstic testimony .thnt in the opinion of 
those who are presently administering the Federal system, notliing 
like the severity reflected by the authorized maxima is needed in the 
average case. 

As has been demonstrated time and again over the years, the prac- 
tical consequence of such widespread dis arity between authorized P terms and exacted sentences is indefensib y dis a r a k  treatment of 
comparably situated offenders. As noted in the ~ g . 4  Report" "if the 
rnnge is 20 years for an offense where lnost offenders who should go 
to prison should get less than 5, the authorized rnnge is an open 
invitation-and the results verify the hypothesis--to sentences which 
irrational1 spread the whole gamut of the authorized term." 

It may & helpful to approach the same point from another d i m -  
tion. It is perfectly clear that there are some offenders who commit 

"See venerallu FEDERAL B ~ u  OF PBIBONB, STATIBTICAL. TABLEB, FIBCAI. 
Y E ~ B  1965. 
" ABA Report, aupm note** p. 1246, at 81. 



serious crimes such as armed bank robbery from whom the public 
needs the potection of a long, incapacitating prison sentence: The dan- 
gerous, perhaps mentally imbalanced: cr@nal: the professional g m -  
man, the defendant who has repeated h s  robberies on numerous oc- 
casioncthese are the offenclers from whom protect.ion is needed. 
h n d  these are the offenders in whose name the authorized penalty for 
an offense is normally fixed. 

And yet it is clear that the worst offender who is used as the model 
\vhen penalties are fixed is actnally resent before the courts and the f correctional authorities a statistical y small percentage of the time. 
Tho point which is sou ht  to be made in thls section of the memo- 
randum is that it woul $ seem unsound to base the rnammum terms 
which will dominate the entire sentencing structure on a generalized 
conception of an offender ~vho is not going to be before the courts on 
most of the occasions when the structure will be used. 

One result of such an approach occurred recently at a Federal sen- 
tencing institute. A simple, unagpvntod bank robbery-unanned- 
was posed for the consic1c1-ntion of the judges in attendance. Each was 
asked to choose the sentence he would impose, and the floor was then 
opened for discussion and evaluation of the differences between the 
judges. Xost agreed that 8 years would be a reasonable sentence: 
some thought. that 5 n-odd bs quite sufficient. But one judge objected 
on the ground that since Congress had set 20 years as t.he masimurn 
sentence for the offense, the jud,- in his district-and he agreed 
with them-would begin their reasoning on the assumption tllilt 20 
yeam was the appropriate sentence and bwk off :IS nutigating factors 
appeared. By this process, he reached a sentence of 15 years, nearly 
double tho sentence ~vhicll the consensus of the other judges had 
resolved upon. 

Quite apart from tlie out-of-line treatment which an offender 
would receive at the Ii?nds of a judge who took this approach, the 
incident serves also to ~llustrate the second may in which a large gpp 
between authorized sentences and the sentence which is reasonable 
in most of the cases can have harmful effects. For understandable 
reasons, high authorized mnxima-even though the legislature has 
the worst offender in mind in fixing the penalty-hare a psycllological 
tentlency to drive sentences 11p in cases where s w h  n tendency is un- 
wal.lnnted. Long, inca.p:tcitatmg terms can do p e a t  clamage if jm- 
posed in the m o w  cases, both in terms of injustice to the indil-iclual 
and in tern= of ositive, hnrmful effects to the public upon release 
of the prisoner. eong  sentences imposed on the w o n g  people can 
lead to more offenses, rather than less. 

The draftsmen of a pennl Code are thus in a basic dilemma. It is 
perfectly clear, on the one hand, that long sentences need to be nu- 
thorized for use in the (me  wher~  the on 'end~~.  does indeed pose x 
serious risk to the snfety of tlie public. Tlie system badly needs to cle- 
velop the capacity to identify, at the sentencing stage. offenders who 
pose such a risk so that errors on the side of leniency will be n~inimizccl. 
On the other hand. legiti~nnte concern over such offenders should not, 
be permitted to  distort the entire penal structure. I t  must ever be kept 
in mind that most of the offenclers n-ho \!-ill violate most of t.he statutes 
cannot properly be dealt with in the same terms of reference as are np- 
propriate for the unuswl risks. How to best assure that the general 



level of sentences is brought into more realistic ranges and at the same 
time to provide an outlet for the case where lon -term imprisonment 
is called for is thus a fundamental dilemma con 8, onting the choice of 
maximum prison terms. Potential resolutions of this qunndry are es- 
plored in detail in part I1 of this memorandum, in the section entitled 
"Length of Sentences; Extended Terms." 

There nrc two other as wts of the disparity problem that ought 
specifically to be noted. $he hs relates to the present authority 
under the Federal system to impose consecutive sentences ~ri thout 
limit. There have been man examples in the ast where this z P tr has been clearly abused, alt ough ~t appears t lat the incidence of suc 1 
abuse has been drop ing in recent years, perhaps because of the suc- 
cesses of the ~ e d e r a f  sentencing institutes. But in any event, there 
hare been cases such as the one m which a 52-year sentence imposed 
on a 51-year-old defendant mas the result of the cumulation of 14 
counts of narcotics  violation^.'^ Mr. James V. Bennett. former Direc- 
tor of the Bureau of Prisons, is fond of using to illustrate this point 
the case of an accountant who was charged with 31 counts of a tax 
offense, and who mas sentenced to consecutive terms of 1 year and 1 
day for each count. Also, in Gore r. United States, 357 US. 386 (1958), 
where consecutive sentences on three counts of n narcotics chnrge vere 
upheld, all three counts had grown out of the same sale and in eflect 
the same offense was char ed In three different ways. 

The second asp& of t f e disparity problem that should be noted 
relates to fines, and raises problems both as to the propridy of using 
fines as a correctionnl mensure and as to the measure of the fine if 
one is to  be imposed. It is an obvious fnct that the impact of a fine 
upon an individual defendant depends nlnlost exclusively upon his 
total means. A wealkhy defendant or corporation can pay n h e  with 
ease, and in many instances is perfectly n-illmg to treat the h e  as 
a license tax for committing the offense. An impoverished defendant, 
or a defendant of limited means, either will not be able to pay the 
f i n e i n  which case he may wind up in jail for that m s o n  17--or will 
barely mmnge to ay, in which case the main burden of the sanotion 
may Fall on frien cf s and relatives who assisted in the process of rais- 
in the money. In any event, i t  should be perfectly clear that con- 
si d eration should be gwen, in the creation of a h e  structure, to prob- 
lems such as these. 

PART n. POT~TLU SOLUTIONS 

1. Sentencing Categories. (a) ~ & o d  Tern.-There is n wnsensns 
among recent Code reform efl'orts that the best may to avoid incon- 
sistencies of penalty structure such as those noted in part I of t.his 
memorandum is to systemakize the sentencing provisions in a separate 

=ffmith r. Unfted 6tate8, 273 F. 2d 462 (10th Cir. 1959). 
"Although firm statistics are not available, it docs not appenr thnt there 

is a signillcant problem in the Federal qstem of offenders who have been jaSled 
solely for the rectson thnt they cnmot pay fines. Home~er, in some State sys- 
tems. as reported by the President's Crime Commission, as  many as 60 percent 
of the inmates of local jails are there wlely for the reason &at they do not 
hare the money to pay a flne. (Be6 TASK FORCE REPORT: THE COURTS, 8upra. note 
12, at 18) OBcials at both the Bureau of Prleons and the Administratire Office 
cd US. Cburh recall only a handful of such cases in the Federal system within 
the past 12 years or so. 



part of tho Code by the use of sentencing cnmories which are intended 
to represent the entire slxctrum of pmushment that, is to be ax-ailnble 
for crime. Such an approach has the effect of creating an internally 
consistent, carefully thought-out penalty structure which not only 
will assist the rationalization of penalties pro\-ided for presently 
existing offenses, but n-hich also will help to assure b t .  new offenses 
can be ln tegmtd into the existing structure in a manner consistent 
with what is dready on tile books. The existence of n clistinct ~uunber 
of sentencing cakgories nncl n list of the ofYenscs n-ithin each should 
be of great aid, in  other worcls, in assuring consistency of treatnlent 
for present offenses and in detmnining the appropriate sentence levels 
for new offenses. 

There is also consensus on the point that the cate o r i s  of offenses 
should be small in number, and that they should re fi ect among them 
significant differences in the grnrity of different offenses. The subtlety 
of juclgnlent which has decreed that there should be maximurn sen- 
tences of 1,2,  3 , 4 , 5 , 6 ,  and 7 years for different Federal offenses, for 
example, is in all likelihood misguided. The legislature is not in a 
position to make such sul)tle jndgpents. I t  is one thing to say that 
armed robbery should justify the authorization of a higher sentence 
thnn simple larceny, or tlint car theft for commercial profit should 
cnrry an authorized sentence significantly higher than joyriding; it 
is a far different thing, on the other hand, to say that a conspiracy 
to defraud the United States should cnrrj- a 5-year maximum senteye 
while n conspirncy to premlt  n Federal officer from discharging 111s 
ofiici:kl duties shoulcl h:1w :I mnsimum term of 6 yenrs.ls 

1nq)lementntion of tlwsc princi~les in :I new Federal sentencing 
structure perhaps shoulcl hegin with an esnmination of the resnlts 
of other efforts. Recent attempts to conform to the approach suggestecl 
here have produced the sentenc.ing lerels indicated in the immediatelj- 
following tables : 

TABLE 1.--SENTENCING CATEGORIES: MODEL CODES. PROPOSED CODES AND RECENnY ENACTED CODES 

Numbe! of 
Code levels Dexriplion of levels Maximum senlence 

Model Penal Code (P.O.D. 1962) .............. .... 

ModelSentendng AcI ( lW3) I  .................... 

Proposed Delaware Criminal Code (Final Drafl 1967)- 

IMurder ....................... Life. ~ ~ ~ - .  
............... 3 {Atrocious crime 

IFelony ....................... 
I Class A felony ---------------- 
Class B felony ................ ................. I ............ 
Class C felony 
Class D felony .... 

9 Class E felony ................. 
Class A misdemeanor ---------- .......... I Class B misdemeanor 
Unciassilisd misdemeanor---._- 
Violation.. ................... 

10 years. 
:il;.arsars. 

25 years. 
15 years. 
7 years. 
4 vears. 
1 year. 
3 months. 
~;~ecc:."d. 

=For R fnrther iiiscussion of these general principles, see ABA Reprt, 8tfprO 
note**. p. 12-15 nt 4S5'1. Scc rrlao TASK FORCE REPORT: THE C o n ~ s .  rrrpra note 12, 
at 14-15. 



TABLE 1. (Contld.)-SENTENCING CATEGORIES: MODEL C0DF.S. E t r  

Number of 
Code levels Description of lavek Maximum sentence 

Michigan Revised Criminal Code (Final Draft I%&. 

New York Revised Penal Law (McKinney 1967) -..... 

New Mexico W e  (1963) ....-_--...--------.----- 

Proposed Crimes Code for Pennsylvania (1967) ..... 

I 
Murder --..-.. . . .-. .--- .- - - --- 
Class A felony .--.--.....-- ... 
Clus  B felony ---------------- 
Class Cfelony ...-.---.-.------ 
Class A misdemeanor .--..----- 
Clau B misdemeanor -....--. .. 

Life 
TO 
I 0  years. 
5 yean. 

I Class A felony .-.---.-...-- ... 
Class B felony ...-..--..-.---- 
Chss C felony ..----.......---- 
Class D felony ..--..--.------- 

9 Class E f e l o n ~  ..-.-......-.--- 

\Violation-- --------- 

I Capital felon ..--..-.....--.-. 
1st degree f&ny -...---------- 
2d d a m e  fe lon~  -..-.-.------- 

I 1st degree felony ....-...-..... 
2d degree felonv --.--.-..-.--- 

I 3d d a b  felof- -------.--- .--. 
1st d e p m  mis emcanor.-. -. .. 
2d degree misdemeanor ...... . - 
3d d e a w  mlsdemanor ..... ... 

15 d a j j  
Life. 
25 years. 
15 years. 
7 years. 
4 vears. 
1 year. 
3 months. 
Unspecified. 
15 days. 
Death. 
Life. 
50 vears. 
10 years. 
5 years. 
1 year. 
6 mouths. 
Death. 
20 vears. 
I 0  years. 
7 years. 
5 years. 
1 year. 
6 monthr 
Fine. 

- - - -- 

1 The Model Sentencing Act does not deal with misdemeanors and other lesser offenses. 
Note: I t  should be noted that the d i fhnn t  maximum sentences. cucticularlv for felonies. often reflect a d i R ~ n t  

as the Model Penal Cide would recommend. This matter will be fullv discussed below in the section entitled "Length 
of Sentences; Extended Terms." 

It is odd that there has been practically no attempt in the literature 
to just.ify the sentencing levels that are reflected m these examples. 
Professor Schwartz has suggested that present levels, usually 1 year, 
5 years, 10 years, m ~ d  so on in multiples of fire, can perhnps be es- 
plained as well by resort to astrology, or in less mphs t i cak l  terms 
by reference to fingers and toes, as they a n  by their penological sig- 
rdcance. In doing so, he has offered a competing scheme, the essence 
of which is summarized below : 

Life: Savin the issue of cnpihl punishment, the high&, sanction 
mailable for t f e most serious offenses, such a s  murder o r  treason. 

[Ten years] : The maximum sentence for the 1-eq serious offense, 
typically involving danger to the person. hmec l  assaults and aimed 
robbery woulcl be. examples. 

Three to 4 yeaw: The shortest sentence to a Federnl rison during 

7 ib which any meanin full program of mhabilitation or re rm could be 
expected to take ho d. It is doubtful that a shorter sentence will permit 
Mitutional authorities to  develop rind monitor a serious effort of 
this type. This would be the maximum sentence for most of the serious 
crimes. 

Six months: The long& custodial sentence during which no serious 
rehabilitative effort would be expeotsd to be ninde. ,in intermediate 
sanction between the petty oifense justifying only a few days' in- 
carceration and the serious offense justifying several yeas. 



Thirty days: The   no st serious sa,nction for petty offenses, appro- 
priate in cases where regulatory rules, for esample. have been know- 
mgly violated or n-here a knomin violation endangers the safety of R others. The prison sentei~ce in stic an instmce could be justified as a 
short, sharp slmck, or as a taste of ja.il, with the hope that such a taste 
would hare a beneficial im act on the future conduct of the offender. E Obriously nothing of sipi came could occur during the incarceration 
by way of mhabihtative efforts. 

Fine : This is the b'sun~mary offense?' or bLviolation" category em loyed E by some of the Codes in Table 1. Traffic offenses would be an o vious 
example, perhnps n-ith some repeated offexms bumped up  to  a higher 
category- 

The most obvious point where the above scheme may be deficient 
is at the level of the very serious oifense, where the posited 10- ear i term has been b imketd  *to note the need for further thought. T ere 
are at least three rariables which need to be considered before any 
definite stand can or should be taken on \\-here this level should be 
fixed : 

( i)  The first rariable involves problems that will be encountered 
in the definition of substnntive offenses. The basic question is whether 
it r i l l  be thought sufficient to  have only one category of very serious 
offense, or whether-as in Ken. York, J f i c h i ~ n ,  S e r  Mexico, and 
Pennsylvania (see table 1)-a need will be qelt for several levels. 
Perhaps, for example, two levels of 7 and 15 years (or perhaps two 
lerels of 10 and 20 J-ears, or a single level set a t  15 or 20 years) would 
be more e'asilg coordinated wit11 the efforts of those who will draft the 
substantive provisions. In  any event, it is probably premature to re- 
solre this point now, although i t  nll~y be sound to  adopt a tentative 
structure which can be changed if need developslater. 

(ii) The Model Penal Code has recommended, for reasons which 
will be explored below in the section entitled 'Separate Parole Term," 
that every person r e l e d  from an institution should be on parole 
for a 5-war tern]. I f  this iden were adopted, i t  would mean, for ex- 
ample, that if the maximum sentence for the rcry serious offenses rrere 
fixed nt 10 Sears, tho ~naximuiii potential sentence would in fact be 
15: if the offender did, in fact, present :i serious risk and therefore 
$1-as not paroled before the espimtion of his ~nsximum sentence, he 
~roulcl be r e l e d  after 10 years and would be under parole super- 
 isi ion for an additional 5 years. If he then violated parole, he would 
be subject. to  additional incarcerr~t ion for 5 more yean. 

I t  would seem clear that the setting of the rarious penalty levels, 
particu1:irly for the higher categories of crime, should awnit consicl- 
eration of the separate parole term idea, and if the idea. is adopted, 
should reflect it in the levels actu:illy chosen. 

(iii ) The final point that needs to be considered before precise sen- 
tencing levels (particulnrly for the higher categories) are chosen, is 
how the maximum is to IE determined. This issue is explored fully 
in the section of this memorandum entitled "Length of Sentences; 
Extended Tenns" However, the point should be noted here. 

The Model Penal Code suggests that an *bextended" term should be 
arnililbln for cnrh felony offenclcr, based upon whether he can be class- 
ified ns an habitual offender, i~ dnngerous offender, o r  a professional 
criminal. The effect for serious felonies is that  the maximum sentence 



can be doubled if such an offender is involved, and the idea is that this 
can lead to much more sensible sentence levels for use in the more 
ordinary cases. I f  this idea is adopted, it will have an obvious impact 
on the fixing of sentencing levels : they can be much lower, since there 
will be an outlet for the offender for whom the long, inca aciating 
sentenee is appropriate. If the idea is not adopted, on the otfer hand, 
sentencing levels mill have to be higher in order t o  permit a long sen- 
tence for those m e  offenders. 

(b) Pines.-There have been two basic principles a t  work in recent 
reform efforts on the question of how fines should be structured in 
order to avoid the chaos which the present Federal fine provisions 
typify. First, as in the c,we of prison terms, the suggestions center on 
the idea of a small number of alternatives reflecting sijpificant dif- 
ferences in gravity. Second, hovever, a basic distrust of the value of 
fines as a pena.1 sanction in many contests has placed limitations on 
the occasions when fines may be employed. 

The provisions of the Model Penal Code are typical. The approach 
of that Code has been to adopt the same categories employed for the 
purpose of fixing the levels of prison terms and to  assign to each a 
maximum fine that can be imposed. The structure can be represented 
as follows: 
First-degree felony------------------------------------------------- $1o,OO0 
Second-degree felony-------------------------------------------- 10,000 
Third-degree f e l o n y - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -  5,000 
Misdemeanor . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1.000 
Petty m i s d e m e a n o r - - - - - - - - - - - - - - - - - - - - - - - - - - - - -  500 
Violation - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -  500 

In  addition, the Model Peml Code mould permit, in lieu of the speci- 
fied amount, any fine equal to double the amount of the pecuniary gain 
derived from the offense by the offender. There are thus fire levels 
of authorized fines: four based on the severity of the offense, and a 
fifth based on the principle that a fino of double the gain from a 
property offense is appropriate vhaterer its category. 

An additional section of the Model Penal Code is based on the pre- 
mise that fines, in general, w e  insufficient to accomplish the purposes 
of a penal sanction, and indeed that they may tend to  negate the pur- 
poses of the criminal law. The section provides, first, that a sentence 
should not. consist of a fine done unless the court is affirmatively of the 
opinion that  such a sentence nil1 suffice to protect the public interest. 
Ye&, tho Model Penal Code would prohibit imposition of n fine in ad- 
dition to some other sanction unless the offender derived a pecuniary 
gain from the offense or unless there were some special reason why a 
fine is particularly adapted to deterrence of the crime involred or to 
the correction of the offender. Finally, a h e  which is bevond the means 
of the defendant to pay or which would interfere with his ability to 
malie restitution or reparation to  the rictim of the offense would be 
prohibited. 

The same principles are reflected in a different way in the new Code 
in New York. The New York,revisers decided. first, that fines were 
not appropriate for felonies unless the offense v a s  an economic one 
and the defendant made a profit. The structure of fines for individuals 
who co~nrnit felonies mas thus based on this principle. whereas fine 
categories were retained for misdemeanors and for felonies committed 
bv corporatiom. 



The characteristics of the fine wlich may be imposed on individuals 
who commit a felony arc 11s follows: First, a fine is not a\-ai1abl.e un- 
less the defendant has gained money or property from the commlsslon 
of the offense. I f  he has, the amount of the fine can range up to doub!e 
the amount of the gain. A further &nkle is added through the definl- 
tion of the concept of "gnin." The term is used to mean net profit at. 
the time of sentencinm, or, phrased another way, the amount of money 
or property originalry taken less the amount of money or property 
returned to the victim or to the authorities prior to sentencing. The 
yssibility of a fine is thus used as r lever to force the defendant to 

isgorp his profits, and a t  the same time an attempt is made tp 
~ninimlze the extent to which the State nnd the rictim are in cornpetl- 
tion over the defendant% assets. 

The fines available in Sew York, in the event of felonies by a cor- 
pomtion or  for misdemeanors and other lesser offenses, can be repre- 
sented by the following : 

Corporations : 
Felony (any class), $10,000 or double the gain. 
Class h misdemeanor, $5,000 or double the gain. 
Class B misdemc;nlor, $2,000 or double the gain. 
Violation, $500 or double t.hegain. 

Misdemeanors and other lesser offenses for indi~iduals: 
Class A misdemeanor, $1,000 or double the p i n .  
Class B misdemn~nor, $500 or double the gain. 
Violation, $250 or double thegain. 

Tn addition, there are other provisions in the Sew York law designed 
to insure that a fine is not imposed in n case where the defendant cxn- 
not pay it. 

For purposes of comparison, other structures which appear in re- 
cently reformed Codes are reproduced below: 

Michigan Revised Criminal Code (Final Draft 1967) : 
Indloiduals- 

Felony (any class), $5,500 or double the gain.* 
Clnss h misdemeanor, $1,000 or clouble the gain. 
Clnss B misdemeanor, $500 or double the gain. 
Class C nlisdemennor, $250 or double the gain. 
Violation, $100 or double thegain. 

Corporations- 
Felony (any class), $10,000 or double the gain. 
Class h n~isdemeanor, $5.000 or double the gain. 
Class B misdemeanor, $2,000 or double the gain. 
Class C misdemeanor, $2,000 or double the gain. 
Violation, $500 or double the gain. 

New Mexico Code (1963) : 
First-degree felony-- -- - --------- -- - -- - - --- ------- $15,000 
Second-degree felony ............................. 10,000 
Third-degree felony .............................. 5,000 
Fourth-degree felony ............................. 5,000 
Misdemeanor .................................... 1,000 
Pet.ty misdemeanor- -- ---- - ----- - -- - --- - - --- - - - - - - 100 

*The proposed Xichignn Code incorporates the S e w  York appmach in the defi- 
nition of gain for all classes of crimes. 



Proposed Crimes Code for Pennsylvania (1967) : 
felony, $10,000 or double the gain. 

Second- egree felony, $10,000 or double the gain. 
Third-degree felony, $5,000 or double the - f- misdemeanor,$1,000 or  donb e the gain. 
Second- F i r s t d ~  egree misdemeanor, $500 or double the gain. 
Third-degree misdemeanor, $500 or double the gain. 
Summary offense, $100 or double the p i n .  

I n  addition, both in Michigan and Pennsylvania (although not in 
New Mexico), criteria similar to those discussed above in connectipn 
with the Model Penal Code are included ; they are designed to restrict. 
the occasions when a fine mill be imposed, both with a view to its 
correctional significance and to the means of the offender. 

In a proaclung the issue of what an ap  ropriate fine structure for 
the F 2 era1 system would look like, i t  wou y d seem sound as a starting 
point to begin with an assessment of the correctional value of the h e .  
I n  the first place, it should be noted that the impact of the fino on an 
individual is almost wholly dependent on a factor which is usually 
irrelevant to his culpability; namely, the depth of his pocketbook. 
For this reawn, it would seem at the very least that a special search 
for justifymg factors is approprictte prior to the imposit~on of a fine. 
Indeed, this seems to  be the starting point for most of the provisions 
noted above : fines should not be routinely imposed, but should be 
imposed only after an examination of each particular case discloses 
special justifying reasons 

While, of course, this philosophy can be reflected in tho manner in 
which particular fines nre i~nposed and need not be reflected in the 
authorized structure of fines, examination of i t  a t  this point is rele- 
v a n t - ~  can be noted by a comparison of the Model Penal Code and 
the Xew York and Michigan structures noted a b o v e f o r  two m o n s  : 
i t  may be that t t e s  should not be authorized except in special cases, 
such as where the defendant has gained from the offense; and, ns in 
Michigan, doubts as to the correctional value of a fine may be reflected 
in tho maximum fines which are authorized by the sentencing struc- 
ture. I t  surely is a significant departuro to silggest, as the proposed 
Michigan Code does, that $2,500 or double tho gain be the max~mum 
fine authorized for any felony by an individual. 

A second matter in need of resolution before a position on the Fed- 
eral fine structure is adopted, is the form the sentencing. structure of 
the Code will take in other respects. I f  the categorizing approach is to 
be used in fixing authorized prison terms, i t  would surely seem sound 
to employ the same approach with respect to files, and if practicable, 
to employ the same increments. 

For a further discussjon of these and other related issues, see the 
ABA Report.l9 

(c) Other Sanetiom-While extended discussion of other possible 
sanctions will not be undertaken at this time, i t  may nevertheless be 

" ABA Report, supra noteoo, p. 1245, at 117-129. Sote particularly the dimus- 
sion (nt 118. 127-129) relating to the possibility that fine maxima be stated in 
terms other than a dollar amount. The idea of day-flnes, or fines which are keyed 
to the of5ender.s daily wage scale, hns been used succes~fully in several countries. 



a propriate to point out that, as in the case of fines, i t  may be expected 
t R a t  the present Federal Code mill suffer from inconsistencies which 
will need to be remo-ced, and that the process will inrolre a combination 
of 2 ideas: first, an assessment of the extent to which the sanction 
ought to be l imted in principle, as for example, forfeiture of ofice 
ought. perhaps to be limited to cases where the offense bears a relation 
to the integrity with which the duties of the office need to be dis- 
charged; and second, a structuring of the sanction, perhaps through 
the use of the categorizin n proach, in a manner which is consistent 
a i t h  the structure of the 5& with regard to other sanctions 

2. Range of Altermatives; illandatmy Sentences.-There is above, 
all in the recent studies of sentencing, a consensus that one general 
principle ought to dominate the drafting of a sentencing Code. The 
principle is that the legislature should not attempt to s ri6 "'"" precision the sentence that should be imposed in a pa r t~cu  a r  case 

Whatever the offense, and no matter how grave ~t is in the normal 
course, there will be an enormous ran of circ-ances under which 
it will be committed m d  an equally wi ? e range of people who dl com- 
mit it. A proper sentencing judgment necessarily must account for the 
particular circumstances and for the character of the offender. 

On the other hand, it is clear thnt the legislature cannot hare these 
facts, and that an attempt by the legislature to be specific about the 
appropriate sentence for a particular offense must therefore be based 
upon an inadequate foundation. The practical consequences of such 
le 'slatire attempts to be specific are the inevitable and numerous caws R w ere one of two alternatives is presented: the judge, prosecutor, or 
jury must i nore the lam in order to produce a just result; or they must f comply wit 1 the law and perpetrate an injustice. A sound system of 
criminal justice would not pose such a dilemma. 

The conclusion is, thus, that the legislature must deal in certain gen- 
eralizations about the t~ es of offenses which pose the greatest social e costs and the greatest ris -s to the safety of the public, and must make 
corresponding generalizatkms about the maximum penalties which 
those offenses wdl justify. The best sentencing structure is one which 
allocates to others in the process-nlainly to courts and parole authori- 
ties-the function of making judgments which  the^ are best qualified 
to make and which, because of the time when they act, they are in the 
best position to make. The job of grading offenders on a scale ran 
from acquittal to imposition of the highest sanction belongs to t ose 
who must ~lclminister the system on ;4 clay-to-day basis. 

Y g  
For reasons such as these, there IS practical unanimity among the 

recent reform efforts, noted in the introduction to this memoran~um. 
on the following general principles 

The sentencing s t r~idure  should permit a wide mn,qe of alterna- 
tires in each case in order to accommodate the innumerable 
variations in the cases that mill arise. 
-- 

"For elaboration on each of thcs~  ideas, eec ABA Report, arcpro note ** p. 1245, 
at  48. .'i2-S3, 63-69. 74-80. 142-1.53, 158-1.58. See 0180 PRESIDEST'S COXMISSIOX OX 
Law EATORCEMEST AXD ADMINISTRATIOS OF JUSTICE, THE CIXAI,I,ESOE OF C B I ~  
r s  a FBEE S O C I ~ ,  142-143, 222-224 (1967). 



Mandatory sentences should not be fixed by the legislature for 
anv offense. 

&bation and other forms of sentence shont of commit.ment in 
n maximum security institution should be permitted for every 
offense, save perhaps the most serious such as nlurder or trenson. 

A substantial measure of indeteminncy should be built into 
every sentence in order to allow for the proper functioning of 
the parole system. 

It remains to be considered whether there are specific arguments, 
perhaps peculiarly applicnble to the Federal system, which cnn over- 
come this rather overwhelming consensus against the legislnti~e fore- 
closure of sentencing alternatives. 

Two related arguments s re  typically advanced in support. of legis- 
latively mandated sentences. The first is that n mandatory sentence is 
necessary in some instances to assure that the courts \rill not den1 too 
leniently with a particular offender. The second is that the certainty of 
substantial punishment for the violation of a particular statute will 
act as a significant deterrent to  the commission of thnt offense. 

Neither argument, however, is persuasive. I n  the first place, there 
is clear evidence as a practical matter that the systenl does not fi~nction 
as tho nrpiments would envisage. As is etplored in part I of this 
memornndum, in the &ion entitled "Jfandatory Sentences," there 
is no certainty of punishment for Fedeml narcotics offenders, nor are 
the courts prevented from dealing leniently with an offender if that 
is their desire. 

There me affirmnti~-e disadvantages to  such sentences as well. I n  
sonlo instances, a mandatory sentence results, as :L practi~al mntter, 
in a vesting of sentenc.inp authority in the inrisible and uncontrollable 
disoretion of the prosecutor, perhaps the least desirable place for 
such nut.hority to repose. There are nlwnys alternative offenses which 
could be c,hnrged. I f  they are charged, as.they usually are, the result 
is t.h:~t the judge l n s  exactly the same discretion-by acquitting on 
the LLhard" count nnd convicting on the "soft"-n-hich the stn2;ute 
purports to  deny. I f  they are not chnrged, then the prosecutor has 
effectively made the sentencing decision by decidhg only to  chnrge the 
one offense. 

The same basic point (thnt it is impossible, as n pmctical matter, to 
entirely rob the system of cliscmtion) also tends to nullify bhe unique 
impact of a mnndntory sentence as a deterrent. It takes a reasonnbly 
sophisticated potential offender to h o w  the difference between a 
statute which ttuthorizes n 10-year sentence and a statute vhich re- 
quires n 10-year sentence. One with this degree of sophistication is nlso 
likely to  know that most convictions are the result of n guiltg plea, and 
that ns often as not the plea can be the result of R bargain for a lesser 
chnrge than might be supported b;r the facts which co111d be proved at 
a trinl. A potential offender with t.his de of soph is t idon  is also 
likely to knov that i t  is not nlways possi f- le to manipulate his cnse so 
tvhat he will be sentenced by the "soft" judge a t  which the mandatory 
sentence seems primarily to be aimed. 

The bnsic p i n t .  howm-er. is thnt n sentencing stn~dure which is 
built upon such n distrust. of those r h o  will administer i t  is bound to be 
self-defeating. Judges r h o  are conn'nced that. a legislntirely mandnted 
sentence is too severe for n particular care have manipulated nnd 
tr~inmted the system, and will continue to do so, in order to achieve 



results which they think to be fair. The system would be far  bet& 
off if i t  turned its efforts to the ways in which those who impose sen- 
tences can be helped, mther tli:~n to the wn3-s in which decisions can be 
foreclosed. A structure which opens u alternatives and which wn- 
centrates upon the developnlent of ski1 P s and of informational facili- 
ties a make a eonstnlctwe contribution to the effectiveness and the 
fairness of Federal criminal justice. A rigid and confining structure 
that makes :L futile attempt. to clecide particular cases before the ac- 
quisition of esscnt in1 information would be n r e t r q m s i o a  

3. Probation.--One type of mandatory sentence is the provision 
which denies to the court authority to place the offender on probation 
if he has bemi convicted of certain offenses. The narcotics statutes dis- 
c d  in part I, "Mandatory Sentences,?' provide an esample of an es- 
emption from probation for a specific offense. The genernl probation 
statute itself also exempts from consideration for probation all-of- 
fenders 11-ho have been convicted of an offense which carries a possible 
sentence of death or  life imprisonment. 

As noted in the immediately preceding section of this memorandum, 
thera is general agreement that tho availability of probation should be 
maximized. The commentary to the Model Penal Code supports this 
position with the observation that : == 

No legislative definition or classification of offenses can tako 
nccount of all contingencies. However right i t  may be to take 
the gravest view of an offense in general, there \rill be cases 
comprehended in the definition where the circumstances were 
so unusual, or the mitigations so extreme, that a suspended 
sentence or probation would be proper. We see no reason to 
distrust tho courts u )on this matter or to fear that such au- 
t hority will be abuse d . 

It could be nddcd as well, that if those who adlninister the system 
desire probation in a particulnr case, n form of charge can be made 
which will permit. such a disposition even though properly charged 
the offense might be an exempted crime.2s 

On the other hand, i t  shonltl in fairness be noted that many recent. 
Codes-undoubtedly for practical, political reasons-have depnrted 
from this principle to the limited extent of esempting a v e q  few par- 
ticulnrly heinous crimes. The Model Sentencing Act, for example, 
~ o u l  cl esenlpt lnurder fro111 el i~ibil i ty for probation. New York ex- 
empts murder and kidnapping. Each of these efforts i s  in agreement, 
howevert that the number of such exemptions should be veq- few and 
that unless limited to offenses of grent severity the distorting effect 
on the system ~voulcl In. of significant nnd damaging proportions. 

Thcro is one other aspect of the sentence of probation which sho111d 
be considered for possible hcl~ision hi a new Federal Penal Code. The 
Model Penal Code provision on probation is worth quoting in full to 
makc the point :24 

=l(i U.S.C. 5 36.51. 
=MODEL PESAL CODE 8 6.02, Comnlent a t  13-14 (Tent. Draft So. 2, 1%). 
3 Sec genera l l~~  ABA Rrport, 81iprc1 note**, 1). 1245 nt 63-67. where additional 

support for this view, including thnt of the President's Crime Comnlission, is col- 
lected. 
" MODEL PESAL CODE 8 7.01 (P.O.D. 1982). 



(1) The Court shall deal with a person who has been convicted 
of a crime without imposing a sentenm of imprisonment, unless, 
having regard to the nature and circumstances of the crime and 
the hlst.org, character, and condition of the defendant, it is of 
the opinion that his imprisonment is necessary for the protection 
of the ublic because : 

7%) there is undue risk that during the period of s sus- 
pended sentence or probation the defendant mill commlt 
another crime; or 

(b) the defendant is in need of correctional treatment 
that can be provided most effectively by his commitment to 
an institution; or 

(c) a lesser sentence mill deprecirtte the seriousness of tho 
defendant3 crime. 

The section is then followed by a list of factors which should be 
considered in making a determination to withhold a sentence of im- 
prisonment. 

The purpose of this rovision is to suggest for the proposed Crim- 
inal Code, for the gui 5' ance of those who will impose sentence, that 
probation, or some other form of norlincarcerative sentence, should 
presumptively be the appropriate disposition unless there are affirma- 
tive reasons specifically indicating that a prison term is necessa 
The D A  Report has recommended the same t h g ,  t.hoogh i t  broz:  
ened the principle to suggest that every sentence should involve the 
least amount of incapncitation of the offender as is compatible with 
other, necessarily overriding, interests of the 

There :we two major rensons for this nttltude. The first is a con- 
viction, supported by the limited empirical research that has been 
conducted on the subject and by the experience of many Federal and 
State judges, that probation is likely to be the most effective form of 
sentence in a great many cases--perhaps a m a j o r i t ~ ~ b e c a u s e  it. does 
not involve the complete dislocation of the offender from the com- 
munit in which he will ultimately have to learn to live. All but n 
very 9 ew offenders will return to the open society, whntever their 
sentence, and it clearly should be one of the most important objectives 
of the sentence to  assure the greatest. extent possible that the return mill 
not be accompanied by renewal of a criminal career. Of course, it may 
be that the best thing for the offender, as well ns for the public in a 
particular cnse, would be to reorient. the offender in a different com- 
munity or incapacitate him for a substnntinl period of time until he 
no longer presents a great danger to the safet of the public. I t  is 
precisely fnctors such as these which the quote d section of the Model 
Penal Code mould recognize as legitimate reasons for the imposition 
of a prison sentence. But the important oint is that in the absevce 
of such factors-that is, where the defen 4' ant does not pose n signlfi- 
cant public danger, where there is no particular rehabilitntive reason 
for sentencing him to prison, or where a sentence to  probntion will 
not unduly depreciate the seriousness of the offense-it would seem 
clear that a sentence to probntion should be used. 

The second reason for the attitude which is shared by the Model 
Penal Code and the ABA Report is economic. Probation as presently 

ABA Report, supra note**, p. 1245 ot  64.72-73.74,80,71,107-108. 



administered in the Federal system costs less than one-tenth of the 
cost of institutionalization. The annual costs in h c a l  1967 averaged 
$285 to supervise an offender on probation as opposed to $3,100 for 
his instit~tionalization.~~ These fig~~res do not include the substan- 
tial costs of construction of prison facilities or the more intangible 
costs represented by the earnings which an inmate could produce 
for his family if he were on probation, the welfare payments made 
to his family which could be elinlinated, and so on. 

As was o b m e d  by the President's Crime Commi~sion,'~ i t  may 
well be that a properly administered probat.ion service should involve 
greater expenditures of funds than are now available, and that for 
that reason the ratio of one-tenth, though it accurately reflects cur- 
rent expenditures, is not what it ought to  b. But even if i t  cost 
half as much to supervise a probationer as to send an offender to 
prison, the econonlic gain vould be significant. Coupled with the 
prospect that probation can in many cases be a much more effective 
sentence than incarcei%tion, the economic argument is persuasive 
support for the position of tho Model Penal Code, the SBh Report, 
and others that probation shoulcl be a disposition to be employed in the 
absence of affirmative countervailing reasons, and that a nen- penal 
Code should state the preference as a criterion to  guide the judges who 
will administer it.2s 

4. Length of Sentences; Extended Tern.-& is noted in the section 
on Disparity in part  I of this memorandum, there is concern among 
many that authorized prison terms are too high and that in manv 
instances imposed prison t e r m  are too high. There is at the same 
time, however, recognition of the fact that there are cases where long 
sentences are called for, and that the vsteni will not adquately pro- 
tect the public unless such sentences are available on the occasions 
when they are needed. 

The problem is how to :tssnre that the long senterices are available, 
if needed. and at the same time to nroid unfortunate effects on sen- 
tences in other cases, The structure which is now employed in the 
Federal system gires to the courts a single spread, in effect, rang- 
ing from acquittal through probation, a h e  and prison up to a stated 
maximum. I t  is then the job of the courts to place a given offender 
at some point on the spread. hid as noted in Part I, the fact that 
the highest point on the sprencl is placed high enough to accommodate 
the unusu,dly serious cases can have an undesirable impact on sen- 
tences in otller cases. 

Of the innumerable possibilities that could be suggestecl as alter- 
natives to the present Federal approach, three suggest themselves :is 
the most plausible. Each alternative, m t h  some of its advanta,? and 
clisadvantnges. will now be discussed. 

(a) Extended Tern&.-The basic idea underlying the extended 
term proposal is that authorized sentences ought basicallj to be de- 

"The figure of $3.100 does not include offenders who mere placed in local jails 
under specinl contract. Inclnsion of such offenders produces an average annual 
cost of P2,W. The figures were S ~ ~ ~ p l i e d  by the Administratire Office of the U.S. 
C o p + .  

P ~ ~ E X T ' S  COMMISSIOK OK LAW E~YFORCEUEST LYD ADX~~ISTRATIOX OF JUS- 
TICE, TASK FORCE REPORT : CORRECTIONG, at 28,175-176 (1W7). 

* Further discussson can be found in TASK FORCE REPORT: THE COURTS, 8upra 
note 12, at 15-18. 

38-881 670-pt .  2-38 



signed for the offender who is going to be before the courts most 
of the time. I t  is thus iln nttempt to avoid the distorting effect on 
most sentences of a sentence structure aimed primarily a t  the offender 
who will come up only a statistically small percentage of the time. 
At the same time, hovever, it is an attempt to authorize an appro- 
priate sentence when such an offender does appear. 

Porhaps the best. m y  to develop a picture of what an estendecl term 
sentence striicture mould look like is to esamine in tabular form the 
provisions recommended by tho Model Penal Code: 29 

Ordinary tetm (yean) Extended term (years) 

Felonies Minimum Mldmum Mtntmum Maxtmum 

1st-degree .................. 1 lo I0  ............. Life ................ 5 to 10 ............. Life. 
2d-degree .................. 1 to 3 .............. 10 ................. 1 to 5 .............. 10 to 20. 
3ddegree .................. 1 to 2 .............. 5 .................. 1 to 3 .............. 5 to 10. 

Offenses are defined in other parts of the Model Penal Code, and 
each felony is assigned to one of the three categories described above. 
Only four offenses have been assigned to the first category : murder and 
ngrnvnted forms of kidnapping, rape, and robbery. The basic sen- 
tencing structure for most offenses is therefore fixed around the con- 
ception thnt sentences in the 5- to 10-year rnWe are perfectly adequate 
for the vast majority of offenders committing the vast majority of 
offenses. Both the Model Sentencing Act and the ,-A Report agree in 
substance with this conclusion. 

There remains the possibility, however, of a more severe term in 
certain types of cases. The Model Penal Code has ~.ecommended that 
this term be available for the habitual offender, the professional crimi- 
nal, the dangerous, mentally abnormal offender, and also as a limit on 
the aggregnte cumulation of consecutive sentences. Detailed criteria 
are specified in the Jiodel Penal Code 30 in order to indicnte the condl- 
tions rrhich nre thought to support the imposition of the extended 
term. The Model Sentenoing Act, the ADA Report, and the proposed 
Pennsylvnnin statute recommended essentially the same struct~we.~' 

There are three basic advantages to such an npproach : 
(i) The sentencing decision in the T R S ~  major$ of cases will be 

made in a context rrhich reflects much more reahstic and desirnble 
limitations. There is no need for a sentence of more than 5 or 10 years 
in the overwhelming majority of cases, nor any point in suggesting- 
as a 1- to  220-year range does--that the court should be thinking in 
more severe terms. 

(ii) Such n stnicture should hare n rationalizing effect on sentences, 
and should sharply reduce the impact of the disparity problem. BS pro- 

=The table a s  here represented is somewhat oversimplified, but can serve 
the purpose of the present disc~ission. For n more complete table, see ABA 
Report. slrpra. note*., p. 1245 nt 85. The mininiuni term as here depicted is syn- 
onymous with the parole cligil~illty date. Thiw, n sentence for a nccond-degree 
felony carrylng a minimum prison term of 2 years and a mnxinium of 10 vonld 
mean that the defendant could be released on parole a t  any time after w r i n g  
2 years and that he must be released after serving 10. " M o o n  PEXAL CODE 8 7.03 (P.O.D. 1962). 

S L F ~ r  detailed discussion, in nddition to representation of the suggested 
strnctures in tnbolar form, ace ARA Report, arcpro, noteo*. p. 1243. I2.G and Com- 
ments c through Q at  85-91. 



hibitin long-term commitments unless certain specified criteria are 
satisfie!, the incidence of unnecessary long-term commitments caused 
by the personal predilections of an individual judge should be reduced. 

(iii) The focus on certain types of individuals who need long-term 
comrmtment--or as to whom society requlres long-term comrnutment 
for its o m  protection-should, when coupled with the developm$nt 
of resources to identify those offenders, do a better job of reducmg 
the occasions when an overly lenient sentence is imposed on a highly 
da erous offender. Public protection is increased in direct proportion 
to y t le capacity of the system to identify the offender who poses the 
greatest nsk. 

On the other hand, there are a t  least t h  possible disadvantages 
to an approach which is based on the extended tern1 : 

(i) The development of criteria which are sufEciently detailed to 
guard against the misuse of the highor term and yet which do not 
create overly difficult problems of proof is an extraordinarily complex 
problem which we lnay not a t  this time be able to  solve.32 

(ii) There is a practical difficulty, which in fact materialized in the 
Pro sed Crimes Code for Pennsylvmk The attractiveness of the ex- 
ten J'O ed term turns on its acceptance as a method by which ordinary 
sentencing limits will be sharply rednced below presently existing 1e.v- 
els. Yet there remains the danger that reductions of ordinary bits 
mill not be acceptable to the legislnture and that. a t  the same time an 
extended term will be added on top of present linlitations. I t  would be 
regressire if this were permitted to  happen in the proposed new Fed- 
eral Code. 

(iii) Some have expressed the fear that use of the extended term 
would introduce the need for basic procedural changes in the way sen- 
tences are imposed, such as the need for direct confrontation of wit- 
nesses in the case of all evidence considered on such a sentence. This 
was the reason why the extended term derice was not adopted in the 
recent revision in Sew York. I-Zomever, such fears should not maker- 
ialize under present or  anticipated Federal constitutional lirnitat.ion~.~~ 

(b) Diagnostic Study.-There is n variation of the extended term 
idea which may prove more practical to implement in  the Federal set- 
ting. There is present authority gr,mted by section 4208 (b) of Title 18 
to commit a convicted offender to the custody of the ,4ttomey General 
for study and examination. Within 3 months, with the possibility of 
one extension, a detailed report is returned to the sentencmg court and 
the defendant is then ret.urned for sentencing. The court may then im- 
pose. any sentence which i t  could originally have imposed, nit11 the 
s ipf icant  advantage of much more de tded  information about t l e  
oflender and the risks he poses than is normally arailable a t  the time 
of sentencing. 

Simply put, the idea is that sentence limits be fixed much as they 
now we, and that such R conlinitment for study be required in any in- 
stance in which the court is considering a sentence in excess of s fised 
amount. perhaps 5 or 10 years. I f  i t  could be coupled ~ i t h  appellate 
review of the sentence in order to guard against capricious disregard 

" See iU3A Report, supra note**, p. 1245 at 88,93-99. 
=For an elaboration of the reasons for this conclusion, see ABA Report. sr~pra 

note**. p. 1215 nt 2@2-266. For n complete trentrnent of the estended term iden, 
see hBA Report, eupra note**, p. 1245 at 5 M 1 ,  83-107. 137-141, 258-268. 



of the recommendations of t,he special study, such an approach should 
be able to provide most of the adranta s o i  the extended term viithout 
involving many of the disadvantages. d pecifically : 

( i)  Sentencing limits could be fixed, as they are now, high enough 
to accomnmdate the unuwiall dangerous offencler but flexible enough 
to s e n e  in the norn~al case. T i ere would thus be a minimum of change 
in~olved from one system of fixing sentence maxima to  another. 

(ii) There would be no need to become embroiled in the difficult task 
of developing criteria for the occasions when nn extended prison term 
would be appropriate. I f  a sentence to 80 years were imposed on an 
offender with the concurrence of the trial court, the Bureau of Prisons 
after special study, and perhaps a r e ~ i e r i n g  court, the safeguards 
which the criteria are desi ed to proride would seem adequately 
afforded. And perhaps, in t l@l le process, criteria could be cleveloped in 
the best of the common law tradition which would be much more 
practicable than the criteria d i c h  hare heretofore been suggwted. 
Only in the case where the Bureau recommended a short sentence and 
the trial court imposed n long one would there appear to be any sig- 
nificant problem. And provision for nppellnte remew of such a sen- 
tence should be able to resolve the difference satisfactorily. 

(iii) The procedural difficulties envisaged by some in connection 
-irith the extended term would not be t~ problem under such a system, 
because of the absence of specified statutory criteria for the inlposi- 
tion of a long sentence. The procedural posture of a GW under the 
suggested system would be esnctly as i t  is now with regard to the 
im osition of a long prison sentence. 

iv) E w h  of the adrantnges of the estenclecl term idea mould seem p. 
to be retained. The sentencing decision in most cases would be made 
in terms of more realistic limits, since i t  woulcl take a special effort 
and a special conwrn by the judge in order to impose a particularly 
long sentence. The case, discussed in art. I, of the judge who started 
at the mnsimum sentence and morkec f' clowl, could not Ilnppen under 
the envisaged system. Such a structure shoulcl :ilso have a rationaliz- 
ing effect on sentences, and should sharply reduce the disparity prob- 
lem. And perhaps most important, the expertise that would be derel- 
oped over the years in spotting the dangerous offender f n m  whom the 
public needs protection sliould materially clecrease the chances of 
sentences which nre too lenient. 

Perhaps the major disadvantage to such a system would be its 
expense. Rut, in comparison with the funds spent on other matters and 
with the importance of developing the capacity to accuntelv isolate 
the trulv dangerous offender, i t  may well be that the expense should be 
of small concern. 

(c) Presulmptive Parole.-The h a 1  suggestion, advanced by Pro- 
fessor Scllwartz, basically involres the proposal that  every offender 
should be a~itomaticnlly paroled after service of a certain portion of his 
sentence, unless an affirmative showing were made by the parole board 
that the defendant posed such a risk that his continued detention was 
advisable. Perhaps, for example, a defendant who received a &year 
sentence should be eligible for diwreiiona~y release on p r o l e  at, any 
point up to 4 years, or perhaps from n range of 2 to 4 gears. I f  he were 
still incarcerated after serving 4 jears, howere5 he would then be auto- 
matically entitled to parole unless an a h a t l v e  showing were made 



to keep him in. The burden would shift, in olAer words, from his obli- 
gation to just.ify himself as a fit subject for parole up to  the 4 y m r  
point to the stab's obligation to justify his retention. 

While such a system would have significant adrantag8s in terms of 
reducing the possibilities of injustice to the individual as the result of a 
long sentence, there are disndvrtntage which ought to be noticed. MOS~ 
importantly, such a s stem would not seem to strike directly at the 
problem wlth ~ h i c h  &is portion of the memorandum is mainly eon- 
cerned. The point of the extended term suggestion and the diagnostic 
study alternative is to rencll the initial sentencing decision-to improve 
that decision both by causing most offenders to  be dealt \rit.h in terms 
of more realistic limits and by increasing the capacity to recognize the 
unusual case when it arises. Tho presumptire parole idea is designed 
only to have an impact after the offender has been sentenced. It thus 
would not reach the initial sentenc decision, and would not solve 
the dilemma posed in the discussion of 7 isparities in part I. 

It,  perhaps, should be ridded as a h a 1  note that there is nothing 
about the presum tive parole idea that would make i t  incompatible 
with one or anot f ler of the other alternatires which hare been ex- 
plored. I f  the present Federal system is retained, the addition of the 
presumptive parole idea would perhaps be a forward step as an addi- 
tional protection against the utnrarranted long sentence. One difii- 
culty might be, however, that j u d g s  may tend, under such an ap- 
proach, to raise their sentences and thus nullify most of the protection 
~t is designed to afford. If  either of the other two structures were 
adopted-the extended term or the diagnostic study-the presump- 
tive parole idea could again be ndded. A diagnostic study as a prereq- 
uisite to a long sentence and presumptive parole after, perhaps two- 
thirds of the term, could well provide the twin advantages of improv- 
ing initial sentencing decisions and providing a significant safeguard 
against prejudice to the individual through mistake. 

5. Determination of X~~xi~n~inz.-Oncc decisions hare h e n  taken as 
to where the maximum levels of punishment will be fixed, there still 
remains an important issue as to how these lerels should be applied 
in concrete cases. Specifically, the question is whether the courts 
should hare complete discretion to impose a maximum term in n 
specific case a t  any point 1113 to the legislatively stated maximum, or 
whether the legislature should exercise more control over that deci- 
sion either by requiring the imposition of a stated maximum or by 
permitting judicial control within stated limits. 

It should be noted a t  the outset, however, that there are a number 
of discrete issues to be faced in the proper allomtion of sentencing 
functions. Confusion is often engendered by not keepinp these issues 
clearly separated. 

There are essentially three decisions which must be made prior to 
the imposition of n prison sentence, and there is no necesary relation 
between them in terms of nllocatIng decisional authority. 

(a) The first i s  whether inwmsonment or some other sanction. such 
as probation, is to be used. This decision is unanimouslS allocated t~ 
the sentencing judge in this country. wen in States such as California. 
n-here there is a minimum of judicial control over sentencing. 

(b) The second decision is what (if prison is to be employed) the 
maximum length of the term is to be, that is, when the offender must, 



at all events, be released from prison. This is the issue to be dealt with 
in this section of the memorandum. 

( c )  The third decision is when the offender will be eligible for dis- 
cretionary release on parole, that is, what his parole el~gibility date 
nil1 be, or in the termmology which is becoming more and more com- 
mon, what his minimum sentence will be. This issue is to be dealt with 
in the next section of the memorandum, 

Resolution of the issue put in this section of the memornndum, then, 
proper1 has nothing to do with whether an offender will be eligible l for pro ation, whether he should be placed on robation, or I\-hen he 
will be eligible for parole. The quest1011 is sole f y the one of when he 
must be released from prison once it has been decided that he d l  be 
imprisoned, and who i t  is that should make the decision fixing that 
limit. 

I n  terms of current practice in this country, opinion is nearly unani- 
mous that determination of the maximum sentence is properly a deci- 
sion for the trial court. Tlie o~erwhelming majorit? of Federal sen- 
tences are determined in this manner, for esnmple, b~ nnthorizhg a 
sentence of imprisonment "for not more than 5 years" and by per- 
mitting the judge to select nny tern1 which does not exceed the stated 
limit. A few Federal statutes, on the other hand, attempt to control 
the discretion of the court in a limited fashion by providing that. a 
sentence to prison shall be for a term, for example, of "not less tha.11 2 
nor more than 5 years'' (as in 18 U.S.C. 140) and by permitt~ng 
the judge to select an actual maximum in a specific case at some point 
nithin the stated range. And finally, there is at least one prorision (18 
U.S.C. 5 2114) which shtes that an offender who is  sentenced to 
prison "sl~all be in~prisoned for 25 years," thus denying to the sen- 
tencing court authority to fix any other maximum than the stafed 
term. Again, it should be noted that the issues of l~arole and probation 
are separate problems that are not necessarily nffected, that certainly 
need not be aft'ected, and that are not in fact nffected as the Federal 
structure now exists, by any of these three formulas for stating the 
maximum sentence lerels and the extent of juclicial control. 

Evaluation of these three methods of stating the extent to  rrhich 
there should be 'udicial control over the niasimlim must start with the 
arguments whic 1 1 nre advanced by the proponents of each system. Those 
who argue that the judge should not have control orer the maximum, 
that is, that all sentences should be of the form illustrated by the 25- 
year example cited above, hare essentially two reasons for their posi- 
t ion : 

(a) The first t l~rns  essentially on the matter of timin 
mination by the judge at the time of sentencing as to ? len hy i t  will deter- be 
appropriate to release an offender must of necessity be a guess, b,md 
a t  least pnrtially on a prediction as to how he will react to the cotrec- 
tional setting. Corrections and parole authorities, on the other hand, 
are in a much better position to determine the types of risks an offender 
will present if he is released, becquse they need not act until the time 
when release becomes an issue. Their judgment can thus be based on 
the best information about the offender that can be available, and it 
thus should not be foreclosecl by a judicial decision that the defendnut 
must be released a t  some point prior to the expiration of the maximun~ 
set by the legislature. 



(b) Onc of the most diacult of current sentencing problem is how 
to control the indefensible disparities that crop up from court to corrt 
nnd judge to judge. If  judges were denied the authority to determine 
the length of the innximum tenn, a single agency-the parole ?uthori- 
ties-could then esercise more control to equalize the sentences im-posed 
on difl'erent offenders, saving those cases where there mere justifiable 
differences. The application of a single set of criteria by a sin le agency 

res ect to the length of prison terms. 
7 should reduce the incidence of unjustifiable differences, a t  east with 

$he arguments of those rrho prefer the type of sentence which 
gives complete discretion to the sentencing court orer the maximum 
term to be imposed, that is, the form of sentence illustrated above by 
the language unprisonrnent "for not more than 5 years,?' proceed as 
follows: 

(a) The legislature necessarily speaks in genera1it.ie.s when i t  makes 
the essentially moral judgment that an offense should under no circum- 
stances be punished for a period in excess of a specified nmsim? term. 
Particular cases do not fit these generalizations all of the time, and 
there is thus the need for someone to be able to express such a judgrnent 
rooted in the facts of the particular case. The best person to do thls- 
the person who is closest to the offense and to  the community in which 
i t  was committed-is the trial judge. He  should thus be given control 
over the length of the maximum term. when he imposes u prlson 
sentence. 

(b) The second argument is an attack on the argument advanced 
in fnvor of no judicial control based on the timing of the parole 
decision. As stated in the ABA Report : 34 

The proposition that parole authorities are in a better po- 
sition than judges to ssess the readiness of the defendant to 
return to society needs more support than merely the ndvan- 
tage of more fnvornble timing. In particular, such n system 
mould seem to call on more h~ghly developed m d  more ade- 
quatel funded correctional and parole facilities than nlmy 
states f3l1 have to date proaded. In addition, the fa& that ju- 
dicial sentencing occurs in open court following an opportu- 
nity to present a case with the of an nttorne l' fords a visibility to the process which is normally a sent 
before parole authorities, n.s well as greater procedural pro- 
tection. 

There is also the point t,hat minor t.mnsgressions within the rison R are likely to impair parole consideration of the inmate, and t ough 
not really serious, may result in serrice of a long tenn more for his 
reaction to prison discipline than for the nature of his original of- 
fense or how he would be likely to conduct himself if he were released. 

(c) The third argument beg& from the premise that sentences are 
alrepdy too long in this countv, and that the effect of a system which 
denies judicial control over the maximum is to make them longer. 
Whatever the theoretical soundness of t.his argument, the best that can 
be said for i t  stahisticnlly is that the results of comparisons of the 
two systems seem to be inconclusive. 

" ABA Report, supra note**. p. 1245 at 135. 
['I Whether the Federal parole system is snbjeot to this criticism mag, of 

course, be another ~ m t t e r .  



(d) The fourth nr ent is an expression of concern over the effect 
of no judicial contro k" on the well-entrenched process of plea bargain- 
ing. I f  the judge does not have the power to control the length of a 
maximurn term, the result will inevitably be, so the argument goes, an 
increased pressure on the prosecution to p a n t  charge concessions in 
return for guilty leas. On the other hand, if the judge does have con- 
trol over the lengt % of the maximum, then the prosecutor has the addi- 
tional offer of a sentencing recommendation to make in exchange for 
a guilty plea. Retention of judicial control over the maximum thus has 
the twofold advantage of increasing the visibility of the plea-bar - 

keepmg it within proper bounds. 
Y ing process and of retaining for the judge a more important ro e m 

(e) Finally, i t  should be noted that judicial control is firmly en- 
trenched in the present Federal system and that the judges can be 
expected strongly to favor it. There is great question whether the 
ar unents in favor of a change are persuasive enough to justify the 
pogtical battle that would hare to be waged in order ta produce it? 

What the structure of the ne-iv Federal Criminal Code should look 
like on this point is genuinely debatable. It would seem rather clear 
on the one hand that if sentence levels, particularly for the very seri- 
ous offenses, are to be retained close to their present points, the present 
system of judicial control has more to commend it. The idea that every 
offender who robs a Post Office a t  gunpoint must receive a 26-year 
sentence if he is to go to jail very much overstates the moral stigma 
that should be attached to many offenders who commit that crime; 
it also is the imposition of a sentence that mill actually be served by 
only a very few particularly dangerous offenders. 

On the other hand, i t  may be that the best system mould be one 
that exercised some control over the sentencing judge, a t  least to the 
exent of requiring a sentence in the ran e of 3 to 4 years if the sen- 
tence is to be served in a normal prison. % horter sentences, while per- 
haps they should be permitted within the discretion of the judge, tend 
to be merely custodial and perhaps should be served in local institu- 
tions or jails if the quality of such institutions is suificiently high, 
or in special Federal custodial facilities where no formal and sus- 
tained rehabilitative effort mould be expected to be undertaken. 

6. N i n i m ~ ~ r n  Te1.m.-There is an initial trnninolo,nical ditlicult)r 
which is always encountered whenever the impact of a sentence is 
under discussion. Terms like "indeterminate" nncl "defhi.W are fre- 
quently used without any clear understanding of what is meant. 

The fact remains thiit both of these t e ~ m s  crui be used to describe 
a sentence wliich functionally has evnotly the same effect. Practically 
every sentence in this country, by whatever name i t  is called, has 
n maximum term beyond which the offender cnn in no event be de- 
tained and n parole eligibility date, which occurs si$ificantlr prior 
to the expiration of the maximum and which signa s the beginning 
of the period during which the parole board can consider discretionaq 
release. The clearest terminology in which to describe this process is 
to speak both of a ~naximnm term and a minimum term as part of 
every sentence: the mnsimum is the date by n+ich the offender must 
be released ; the miniinum is the date after wllich the offender may 

M For further development of thew issues, see ADA Report, 811pra notef*, 
P. 1245 at 129-137. 



be &leased on parole. The purpose of this section of the memorandum 
is to deal with the manner in which this minimum term should be 
determined. 

There are numerous ways in which the minimum term is d e t e e e d  
under existing sentencing lams. Basically they fit into two categomes. 

The first consists of those povisions where t . e  le~slcvture has taken 
it upon itself to fix the mimmum term for a l l  offenses or for certain 
particular offenses. Commonly, for example, a life sentence carries 
with it the automatic minimum term of 10 or 15 years. In  California, 
numerous offenses hare minimum terms fked by the legislature which 
must be served before t*he adult authority can consider parole. In  
some States-Virginia is an example-the minimyn Erm is auto- 
matically fixed at a certain percentage (one-fourth rn Virgma; one- 
third in many other States) of the maxlmum term actually imposed. 
In Florida, there is a 6-month minimum term for every sentence; in 
Minnesota, there is no minimum except in cases mhere a life sentence 
is imposed. 

The second type of statute @ves to the sentencing judge authority 
to determine the minimum within a legislatively prescribed range. 
Alaska and Illinois are examples of States  here this practice is in 
effect. As can be seen by reference to the table reproduced on page 
1270 of this memorandum, the Model Penal Code has recommended 
this type of structure. As a result, it has been adopted recently in 
New York and has been proposed for adoption in Pennsylvania. I t  
is also recommended by the American Bar k ~ i a t i o n . ~  

The present Federal practice is in some respects a hybrid, but-in 
effect is much like the alternative which gires to the court the authority 
to determine the minimum term. Section 4B2 of Title 18 sets parole 
eligibility at one-third of the maximum sentence imposed or at 15 

ears for life sentences and other sentences in excess of 45 years. 
Rowever, section 4208(~.) specifically authorizes the court to set tlm 
minimum term at some lower point, and indeed ;to impose no rpini- 
mum at all. The effect is therefore that an automatic, legisl~twely 
prescribed minirrlum is built. into every sentence unless the court takes 
the initiative specificnlly to provide otherrise. 

In  considerin how the minirnulu term shpuld be imposed, it is 
helpful to consi f er the legislntive and the judicial roles separately. 

There is a clear consensus among the Model Penal Code, the Model 
Sentencing Act and the ABA Report to the effect that it is ina.ppro- 
priate for the legislature to fix x minimum term for any offense.3s 

The reasons for this view have been discussed in the section of 
this memorandum entitled ('Range of Alternatives Mandatory Sen- 
tences,!' mp7-a, but perhaps bear recapitulation here. The major reason 
advanced LLI faror of legislatively fired minimum terms has two as- 
pects: The basic purpose of the criminal law is the protection of the 
public. The public c m o t  be protected effectively unless it can be 
assured that dangeiws offenclers mill be kept off the streets for at 
least a minimum period of t h e .  In  addition, the certainty of punish- 
ment provided by a hnom and mandatory minimum sentence is likely 

"-A Report slcpra note**. I?. 1245. g 3.2(b) and commentmy at 1%. 
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pkison sentence. 



to act as a significant deterrent to concluct against which society needs 
the best protection we can afford. 

,4s expressed in the ABA Report, however, those who support this 
position frequently lose s9 

sight of the fact that it is at most only some offenders from 
whom the public needs this protection, and that the legisla- 
ture is not in n position to identify tho precise individuals 
who pose the feared risk. It is perfectly apparent th:bt every 
robber and every mugger, and indeed evepy murderer, does 
not pose the same type of future danger to the community. 
The young adult who pnnics because he cnnnot find work and 
who robs to feed his starring family does not pose the same 
potentid danger to the community as the sociopath who 
robs because his twisted values find that as convenient s rray 
as any to make n living. 

The Advisory Cornnuttee holds no s mpathy for the of- 
fender who poses a significant public ‘i" nnger and is just as 
anxious as anyone else to get him off the streets for a period 
of time sufficient to neutralize the danger. But this position 
does not and should not lead to the conclusion that offenders 
who do not pose such a danger should be c~mmit~ted for a 
substantial riocl of time because the offense &hey committed 
happens to one that is often committed by dangerous peo- 
ple, The evil of the mandatory term is that it robs the system 
of the capacity to discriminate between offenders ~ h o  do and 
offenders who do not deserve the harsh treatment wI11ch the 
mininnun signifies. A f m  better way to nthck- the problenl 
would be to arm the system TFith the funds and the f ac~lities to 
enable it to identify the particular oflenders from d o m  
society legitimately needs protection. 

I n  addition, of course, there is the fact *that t.he minimum term 
truncates and distorts the system by attempting to deny discretion 
to do the right thing. Prosecutors, judges and juries are above ?ll 
motivtvted-if they are doing their job properly-to do justice ~n 
the incliridual case. A mnndatory, legisliitively prescribed minimum 
term either robs them of the capacity to do justice in soirie cases, or 
forces them to search for alternatives ranging from con~c t ion  of 
another offense to outright acquittal. 

There is a second aspect of the legislatirely prescribed minimum 
term which must also be considered. The Model Penal Code recom- 
mended, and the Sew Tork statute followed suit, that each sentence 
to prison carry with i t  an automakic minimum of 1 year. The judge 
is then free to raise the minimum if that is called for in the pnrticulnr 
case. 

There are two nrguments vhich hare lxen nclvnnced to support +is 
provision : (a) a short minim~un term is an institutional necessity 
in order for any valid correctional program to get underway; (b) 
~ v e n  this de facto need. stating the minimum in the sentencing part of 
the Code will serie to emphasize to the sentencing court the nature of 
the choice being made between probation and incarceration and will 
thus assist him in thnt determination. 

*ABA Report srcpra, note*., p. 1215 at 148: See ge)wrollg id. at 144-53. 



In response, it should be noted that there is nothing about the lack 
of a minimum tern1 which interfere with the needs of the institution. 
The basic point behind sentences which do not include a minimum is to 
increase the flexibility open to institutional authorities. If it is their 
determination that an otrender needs a year or 2 years or whatever in 
order for a meaningful correctional and rehabilitative program to take 
hold, then there is no reason why a mandatory 1-year term is needed 
to secure that result. They are free to o right ahead. 
As to the impact of the 1-year legis 4 ative minimum on the sentencing 

court's choice between probation and prison, it would seem far betier 
for the court to acquaint itself with the time which different institu- 
tions in fact take in order to classify an offender and begin a si@cant 
correctional program. The issue would seem much more sharply pre- 
sented if it were put in terms of the time an institution in fact needed 
than if it were put in terms of nn arbitrary, legislated period which 
soon may become out of date. 

I t  remains to consider the judicial role in the determination of a 
minimum term. At  least two issues are posed in this connection: (a) 
whether there should be a minilnurn term at all, ie., whether the judge 
should be authorized to impose a minimum sentence; and (b) if so, the 
extent to which his discretion to do so should be limited by legislative 
bounds. Each of these issues mill be separately considered. 

(a) There is a significant s lit between the Jiodel Penal Code and 
the Model Sentencing Act on t 7 10 first issue. The Model Sentenc' 
permits no minimum terms; the Biodel Penal Code does wit ?? in Act a 
specified range. The American Bar Association sides with the Model 
Penal Code on the issue, with emphasis, however, on the need for 
careful consideration of the legislative limitations which should be 
placed on the judicial discretion to impose a minimuin term and on the 
need for an outlet in the case of error. 

There are four basic arguments advanced by the opponents of the 
minimum term : 

(i) The most fundamental is that the minimum term freezes mis- 
takes The court at the time of sentencing is not in a particularly good 

osition to know what the status of the offender will be 5 years hence. 
$he provision of a high minimum unduly shackles the parole authori- 
ties from releasing the offender at the optimum time. 

(ii), Closely related is the point that the issue in lnost cases is not 
whet er an ogender is ever going to be released, but when. And that 
question should be resolved by brmging our best resources to a deter- 
mination of the best tinlo for release in terms of protection of the 
public from future offenses by the defendant and in terms of the best 
judgments of which me arc capable as to the most likely time when he 
will succe~jfully reintegrate himself into the community. A minimum 
sentace which requires the continued detention of an offender beyond 
this t i m ~ a n d  neither judge nor legislature can accurately predict in 
adranca when, or indeed whether, it is going to occur in a given case- 
can substant.ially impede tho offender's progress, can embitter him, 
and can reinforce the tendencies toward crime which led him to prison 
in the first place. Put, more directly, a misplaced minimum term can 
increase the danger of n new and serious offense by the defendant 
rather than decrease it. 

(iii) One of the most diflicult problems that exists in sentencing as 
it is practiced at present is tho ~iiuch-discussed problem of dispar~ty. 



Too many defendants who ought to get similar sentences me treated in 
vast1 different ways by the present system. One way to attack the 
prob f em is to give parole authorities the power to ex-en off dispropor- 
tionate sentences by treating similnrly situated offenders in the same 
way with respect to release on parole. The power to impose a high 
minimum sentence, in other words, is the power to freeze a disparate 
sentence in a manner which cannot later be undone. 

(iv) Finally, proponents of minimum terms argue that parole board 
co~lservatism \rill be induced b j  leaving the release decision entirely in 
the hands of the parole board. I t  is more likely that a proper release 
decision mill be made if both judge and parole board participate in the 
decision. Whatever the merits of this argument, those ~ h o  oppose the 
minimum term answer that its tlwust would not seem to require that 
the judge be empowered to make a binding decision on relense 
should first be consiclered. d reconmendation by the judge would give 
the parole authorities the benefit of his perspectire and atathe same 
time not ca with it the disadvantages of freezing an error into the "T sentence shou d the judge turn out to hare been too serere. 

The proponents of the minimum term respond in the following 
manner : 

(i) A judicially fixed minimum is a desirable means of sharing 
the release responsibility between the judge--with his roots in the com- 
munity where the offense occurred-and the parole authority-vihlch 
tends to be somewhat removed from the context in which the crime 
was committed. For reasons of general deterrence and in order to main- 
tain community respect for law, there needs to be a method by vihich 
the judge can assure the public that a particular defendant will be im- 
prisoned for at least a minimum period of time. 

(ii) Clearly the worst of all possible worlds is the legislatirelv pre- 
scribed minimum. To advocate that the opposite extreme be embraced, 
horever-that the legislature prohibit minima-is likely to be self- 
defeating. The motives which have producecl so many legislatively pre- 
scribed minima are not going to  disappear easily. But they can for 
the most part be accommodate? by a system which permits the judge 
to impose s minim~un. Since t h ~ s  is a f a r  better alternative. ~t is polit- 
ically more realistic to  strive for the intermediate position of judicia1.l~ 
imposed m n i ~ h a  than it is to strive for the complete abolition of m1n- 
h u m  terns. The California experience illustrates the ilifficultg: the 
original conception was that conlplete discretion over release date be 

ven to the Adult Authority7 that the judge hare no control over the 
ength of the sentence. Since then, however, numerolls ad hoc enact- P 

ments have specified minimum terms which must be served before the 
Adult Authority could act. This might not have happened if the pat- 
tern had permitted judicial imposition of minimum sentences in up- 
propriate cases/0 

(b) As was noted above, there are two issues vhich must be con- 
sidered in connection n-ith the iudicial role in fixing minimum terms. 
The first-whether there should be any minimum terms-has been dis- 
cussed. The second- hat statutory controls there should be if the 
judge is to be authorizecl to impose a minimum-remains for 
consder a t' I O ~ .  

"For an elnboration of the points under discussion, see BRA Report, supra 
note**. p. 1245 at 142,153-156. 



There is a clear consensus on nt least one point: the court should 
not be ermitted t o  destroy the principle of indetenninacy through 
use of t g e power to impose n minimunl term. In one State case, for 
example, a judge imposed an "indeternlinnte" term with a minimum of 
199 yenrs nnd a maximum of life. The judge should not be permitted 
to destroy the operation of the parole concept through the imposition 
of a minimum term which so nearly approaches the maximum in 
length. There should always be 11 significant spread between the time 
when the offender must be released and the time when he may be 
released. 

For this reason, the Model Pennl Code, the ABh Report and prac- 
tically every jurisdiction which permits the imposition of minimum 
terms provide that the minimum should in no case be permitted to ex- 
ceed a specified percentage of the maximum. One-third is the most com- 
mon provision and is the resent Federal limit. 

I n  addition, the ABh I eport contains Ere further recommenda- 
tions which should also be considered : 

(i) Minimum sentences should be considered to be rarely appro- 
priate and should be reasonably short, never to exceed 10 to 15 years 
(and of course never to exceed one-third of the maximum actually irq- 
posed). The present Federal limit of 15 years conforms to tlus 
recommendntion. 

(ii) Imposition of a minimum sentence should uire the affirma- =Y tive action of the sentencing court. This is exactly t e rererse of the 
resent Federal practice, where affirmative action is required in order 

!or the sentence not to  contain a minimum. 
(iii) A minimum sentence should not be permitted without detailed 

study of the defendant through a presentence report and a further 
di ostic study under a provision sunilar to present section 4208(c) 
o f T t 1 e  18. 

(iv) The court should be required to consider prior to the imposi- 
tion of a minimum term whether n nonbinding recommendation would 
adequately serve the purposes which mould be served by a minimum 
term. 

(v) The court should be authorized to reduce an imposed minimum 
term a t  any time on motion of the corrections or parole authorities. 
The District of Columbia presently has a statnte to this effect. 

It mould seem that there are only two manifestly clear changes 
which ought to be made in present Federal law. The first is the elimina- 
tion of provisions such as  26 U.S.C. 5 $237, which couple denial of 
parole eligibilit with the requirement that a certain minimum sen- 
tence be imp& The second is R change in the emphasis of the present 
minimum term provisions in order to provide that a sentence dl 
contain no mimnum; i.e., tllnt the offender will be immediately 
eligible for parole, unless the judge specifically imposes a minimum. 
In addition, there is a strong argument thnt the present Fedem1 limit 
of 15 years, which is the longest minimum term that may now be im- 
posed, should be reduced a t  least to 10. Many correctional administra- 
tors have commented to the effect that deterioration is a common re- 
action to imprisonment for more than 10 years, and that after such a 

For an elaboration of these recomtnendations and the rensoning behind them, 
see --A Report, supra noteL*. p. 1245, 08 3.2, 6.2 and accompanying commentary, 
pnrticulnrly at 156-160, 280-281. 



long sentence the chances of an offender ever resuming a useful and 
productive life become increasingly remote. A limit of 10 years mould 
not interfere with the purpose 0: a substantial nlinimum, and at the 
same time would permlt the a~oldance of such harmful c o ~ u e n c e s  
to the individual in cases where parole would be compatible mlth the 
public safety. 

Aside from these rather obvious changes-obvious a t  least in the 
sense that they are clearly dictated by an overwhelming consensus 
among other recent Code reform efforts--there remain important is- 
sues of policy which, as outlined in the discussion above, need to be 
resolved. The two most in~portmnt are whether there should be n mini- 
mum at  all and. if so: whether any of the ABA recommendations as to 
limitations which should surround the power to impose a minlmum 
should be adopted. 

7. Conaecutzve Sentences.-There is a consensus between the Model 
Penal Code, the ABA Report and tho Xem York statute to the effect 
that it is desirable that a penal Code place an upper limit on the extent 
to ~ ~ h i c h  coweciitix-e sentences may be cumulated. ,ill agree thnt within 
such a limit, whether prison terms for multiple offenses should be 
serred consecutively or concurrently should be a matter for the discre- 
tion of the court. 

A related problem must first be noticed. In Gore v. United  state.^, 
357 U.S. 386 (1958), the defendant made a single sale of drugs on n 
given date, and was charged with n sale not pursuant to a writ- 
ten order on a prescribed Treasury form, with a sale of drugs not in 
the original stamped package, and v j th  a sale of drugs with hnovledge 
thnt they had been illegally imported. The defendant mas convicted of 
all three counts and given conseci~tire sentences, even though each 
count was in fact a different method of reaching by criminal prosecu- 
tion exactly the same sale. 

Some recent proposals would strike a t  this by  pro^-iding as does 
section 22 of the Model Sentencing Act, for esample, that "separate 
sentences of commitment iillposexl on a defendant for two or more 
crimes constituting a single criminal episode shall run concurrently." 
I n  Kew York, the related prorision is more narrowly phrased: sen- 
tences must run concurrently if "more than one sentence of imprison- 
ment is imposed on a person for two or more offenses comlnitted 
through a single act or  omission, or through an act or  omission which 
in itself constituted one of the offenses and also was a material ele- 
~nent of the other . . .'? '? The JLoclel Penal Code, on the other hand, 
does not contain a similar pro~ision, nor does the ARA Report: but 
both, as will be discussed, would place limits on the extent to which 
consecutive sentences could be cumulnted. 

There :we basically two ways to deal with a case such as Gore. 
The first is through provisions in the law defining offenses which in 

a Ion. effect prohibit conviction of more than one offense in such a situ t' 
Whether the robbery of two people on a single occasion or the theft 
of money and of jewelry durmg a. single burglary should constitute 
one or two offenses is a t  the first instance n question of interpretation 
of the statute defining the offenses of robbery nnd of lar~eny. '~  The 

S.T. REV. PES. LAW 8 70.23(2) (Mck'inney 1967). Compare ILL. REV. STAT. 
C. 38. 8 1-7 (xu) (1967 Supp.). 

See, e.g., Ladner v. United Statc8.358 U.S. 169 (1958). 



second is through such a provision as the Model Sentencing Act or 
the New York proposals quoted above-a provision which, even 
though i t  is determined that there can be two conrictions in such an 
instance, prohibits the cumulation of sentences. A choice between these 
two m e t h o d w r  erhaps the adoption of .some combination of them- 
should be part o 4 a new Federal Criminal Code. It is clearly inde- 
fensible to permit the fragmentation of a single offense so that a 
sentence in excess of the le islative maximum can be imposed. 

This still leaves for reso f ution the major protlem with consecutive 
sentencm, namely whether-given a case where there c l e a r l ~  are two 
separatdj  punishable criminal ncWonsecntive punishment should 
be perndtted and if so under what circumstances. Each of the recent 
proposa.1~ has concluded that there sl~onld be 11o.limits on cumulatipn 
where the second offense is an escape or where it is committed wlnle 
the offender is in prison. For other cascs, there hare been several 

S?kf?E!&ion of t h e  new proposal in 3lichigan is a simple one. 
Multiple sentences imposed upon an offender b'sl~all be serred con- 
currently."& The solution in New York, on the other hand, is to 
adopt a stated term of ears as the limit to which consecutive s e n t e n c ~  K can reach: if one of t e offenses was a Class B felony, the limit E 
30 years; if all of the offenses are less than Class B, the limit is 20 
years; in the case of misde~neanois, the limit is two years; there is 
also a procision prohibiting the cumulation of fines in certain cir- 
cumstancesP The Model Penal Code has adopted still a third alterna- 
tive. As mas developed in the section on "Length of Sentences: 
Extended Terns," 8Up?'a, the Jiodel Penal Code suggests an extended 
term for use in the case of certain types of particularly dangerous 
offenders. It J s o  suggests that the extended term should serx-e as the 
limit on the extent to which consecutive sentences may be cumulated. 
The cumulated sentence may not exceed the extended term for the most 
serious of the offenses of which the defendant stands con~ictecl. 

It is fairly clear that a new Federal Code should contain a t  least a 
limitation of the sort contained either in the Sew York statute or  the 
Model Penal Code. In the past ridiculously cumulated sentences have 
been a major source of unjnstidec~ disparities and hare produced some 
of the clearest injustices among the Federal pr-ison population. It is 
rare indeed when multiple crinlinalit,y will justlfy a sentence beyond 
limits such as those stated in either the New ITork statute or the Model 
Penal Code. 

Clearly, the question of a choice between the Xem ITork and the 
Nodel Penal Code formulae will have to await determination of 
whether the extended term reconlmendation of the Model Pe,nd Code 
is to be ado ted. Either of these solutions, i t  should be noted, would 
comport mi 81 the recommendations of the ,ABA Report..46 

8. Se arate Parole Tern.-There is an irony in the manner in 
which t g e concept of parole is now functioning in the Federal system. 
Those offenders who puse the best risks and thus are ideaseci early in 
their term must serve the longest. periods under supervision. An 

XICH. Rw. CRIM. CODE 8 1420 ((Final Drnft 1967). 
" See N.T. RET. PEN. LAW g 70.30 (1)  (e) ,70.30(2) (b) ,80.15 (3IcKinney 1967). 
'' For a further ranvnss of the consecutive sentence problem, aec i lBA Report. 

supra note**. p. U15 at 171-181. 



offender who received a 20- ear sentence for bank robbery but who, 
because of a remarkable rehar 71 ilitative effort, is released on parole after 
he has served 5 years, remains subject to su ervision on parole for 
an additional 15 years. And if he is an esemp f a q  citizen for 14 years, 
but commits another offense before the 15 years is up, he thereby 
renders himself subject to sentence, not on1 for the new offense, but 
for the renminder of his prior sentence as we I-in other I\-ords, for the 
entire 15 

i 
On the other hmd, an oflender who is really dangerous and who, 

because of the dangers he would pose to the safety of the public, is not 
released until the expiration of his muimum sentence, is not subject 
to parole superrision a t  all. Similarly, the marginal case-t-he ofrender 
who was sentenced to  20 yeals, and perhaps paroled after l'i--servts 
on1 a short 3 years on parole.48 

8 h e  Model Penal Code has suggested a provision that is remised 
on the view that ench of t l ~ s e  results is rronq. I t  provides, kt, that 
every release from an institutional sentence WI 1 be on parole, irrespec- 
t h e  of the point during the serrice of the senlence at which it occurs. 
Second, it provides that every release on parole shd l  be for a minimum 
of 1 year and a maximum of 5. The offender is subject to supervision 
and to reasonable conditions during this period, and it can be termi- 
nated a t  any time after 1 year within the discretion of the parole board. 
Finally, the Model Penal Code prorides that a rerocation of parole can 
result in s recommitment for a period n-hich does not exceed the 5-  
year parole tern ,  less the time between the release and the violation. 

The Model Penal Code would thus change the results under the 
present Federal System in three important rind beneficial mays: (a)  it 
mould require that the bad risks and the marginal risks also serre a 
period of superrision after their release, even though they had sub- 
stantially serred, or indeed completely served, them mas~mum sen- 
tences: d~ (b) i t  woulcl substantially shorten the parole time that might 
be serred by an offender with a long sentence who. bemuse he was a 
good risk, Tas released early; (c) i t  would reward good conduct on 
parole by permitting such time to be deducted from the parole term if 
there is a subsequent recommitment, :md thus reduce the ~ossibilities 
of injustice which face an offender who has dmost comp 1 eted n long 
period of parole supervision and who violates parole without com- 
mitting a new offense.60 

Whether or not the entire Model Penal Code package on this point 
is accepted, it would seem clear that. the basic idea is sound, particu- 
larly as it applies to the bad or the marginal risks. -4 major commit- 

'' 8re 18 U.S.C. $$4203.4207. 
For p u m  of illustmtion, the possibility of good time credlts has been 

ignored. The principle. in nny erent. remains the same. 
The present Federnl prnctice of "conditionnl relense" seems conceptually 

related. gee 18 U.S.C. !j 4164. By this prnctice. all offenders who nre released 
because of the expirntion of their sentence are required to serre on parole the 
amount of time by which their sentence was shortened by good-time credits, less 
180 dnys 

- I f  the offender commits a new offense, then he can be punished for that 
offense. If he does not-or if his offense is only minor-recommitment for the 
orlglnnl sentence less the time served prior to parole often will result in a sane 
tion that is way out of proportion to the violation. While perhaps an offender on 
parole should always be subject to recommitment for 6 months or n year in order 
to assure compliance n-it11 conditions until the end, surely it  is sound to prohibit 
n 15-year sentence after 14 years of good behavior. 



ment of parole supervision resources toward the offender who poses 
the p t e s t  risks of injury to the public a t  the r e q  least should per- 
form a p~r?ventiye function, if only for the reason that an additional 
term of substantla1 length can In, required of the offender who imme- 
diately demonstrates that ho is not n suitable subject for release. 

Finally, i t  should be noted that debate over tho separate parole 
term is neewarily related to several other issues which will have to 
be resolved. The most obvious is in the fixing of maximum prison- 
term levels. There nlso is a :elation to the presumptive parole idea 
discussed in the section entitled "Length of Sentences; Extended 
Term," mp~a.. 

9. Fine8.-There remains one important matter with regard to 
fines that should be considered. It is the practice in mmy States to 
im ose fines indiscriminately in terms of the oflender's abiliQ to pay 
an $ to treat imprisonment as 2111 arbitrary response when the fino is 
not paid. It does not appear that, this happens very often in the Fed- 
eral system. Severtheless, the Federal laws on the point are somewhat 
obsoleto and should be im roved as a part of any reform elfort. 

Present law permits a &I e to In, imposed and an order that the of- 
fender be impruoned until he pays it.51 It also permits probation to 
be accompamecl by the imposition of n fine and to bc revoked if the 
fine is not paid.u And i t  provides that an offender who has been 
imprisoned for 30 days solely bccauw of the nonpayment of a fine 
can make application t o  the warden or to a U.S. Commissioner for 
a hearin on whether he should be released. He  is then entitled to his 
release i f  it is found that he is unable to pry the fine and that he does 
not hnvo any property exceeding $20 (except propcrty that is cx- 
empted from being taken on execution for debt). The prisoner nlso 
must take an oath to this effect. Ika l ly ,  i t  is mrided that the Attor- f ney General may interrene if the offender las more property than 
e20, and may cause his release if such excess property is found ren- 
sonably necessary for the support of his family. The Attorney Gen- 
eral mny also clam part of such excess property in partial satisfaction 
of the fine, and may similarly effect the prisoner's release. 

There h a ~ e  been n number of suggestions as to how this problenl 
should be handled and them seems to be nerd agreement that the r nuper7s oath proceeding outlined above Ins outlived its usefulness. 
knther than undertake an extended discussion of each of the recent 
suggestions, they are summnrizccl below with a minimum of elaborn- 
tion. Each is commended for inclusion in a new Federal Code: 

(a A h e  should not be imposed on m y  offender unless it is pre- 
e44 ced by an inquiry by the court into ability to pay and unless the 

court is satisfied that the offender can or will be able to  pay. This is 
recommended by tho Model Penal Code and the ABA Report. 

(b) Installment payments should be authorized on such terms as 
the court determines for each case. This is presently authorized in the 
Federal system if a fine is imposed ns ,z condit.ion of probation. I t  
is in use in nlang States (collected in the A B h  Report, s u p ~ a .  note**, 
. 1245 a t  pp. 121-122). It, is nlso recon~mended by both the Model 

Fenal Code and the A B I  Report. If the defendant can earn the fino 
and pay it orer time, there seems little justification for jailing him now 
because he does not presently have the cash. 

See 18 U.S.C. 8 3565. 
18 U.S.C. 3651. 



(c) "Alternative sentences,': that is, a sentence to "30 dollars 
or 30 days," should be prohibited. The general principle is that 
the court's response to nonpayment should be determined only after 
the fine has not been paid and after an in uiry into the reasons for 
nonpayment. Only if i t  is then found that fai 3 ure to pay was not excus- 
able should 'ail be an ap ropriah smction for nonpayment. This is 
m o m m e n d d  by the Mo&l Penal Code and the ABA Report. 

(d) The court should be explicitly authorized to revoke or remit 
a fine or any unpaid portion a t  any time. Here too, the recommenda- 
tion is contained in the Model Penal Code and the ABA Report. Sew 
York has a similar provision. 

(e) The methods available for collection of a civil judgment should 
be available to the government for the collection of a fine. This is the 
present Federal law and is recomnended by the Model Penal Code. 
The ABA Re rt mould add the requirement that this collection 
technique not permitted without the approval of the sentencing 
court, for the reason that i t  is the court's basic responsibility to assure 
an appropriate disposition. Foreclosure or garn~shment might well 
be inconsistent with the desired effect of the court's sentence. 

( f )  Assuming a commitment for nonpayment, i.e.. assuming a 
defendant who could hare paid but did not, there should be legisla- 
tive limitations on the lengths of time which may be hn osed. The 
recommendations vary on exact1 how this principle should e effected. I i 
Both the Model Penal Code an the ABA Report suggest an outside 
limit of 1 year. The practices on this point are summarized in the 
ABA Report, supra note**, p. l245 at  289-292. 

The general subject of fines and the effect of nonpayment is dealt 
with in sections 2.7 and 6.5 of the ABA Report, mpra note**, p. 1245, 
beginning a t  pages 117 and 284, respectively. 

There remain for consideration in the sentencing area a great many 
other issues of importance. For the convenience of the Commission, a 
number of these are listed below : 

1. S p e d  Sentences: herein such matters as unique provisions for 
the sentencing of youthful offenders; the creation of special types of 
facilities for special types of offenders; e t ~ . ~ ~  

2. Sentencing Procedures: herein informational facilities to aid 
the sentencing court; use of the presexntence report; rocedures on P imposition of sentence; etc. One general problem raised lere, of course, 
is the extent to which these matters should be left to the courts to 
resolve through their rulemaking a ~ t h o r i t y . ~  

3. Capital Punishment: the issue of whether to retain capital 
punishment in the Federal system is of course now under debate. The 
.Justice Department has stated its op sition to this sanction. Senator 
Hart has introduced an abolition bilf? 

4. Appellate Review of Sentences: the Senate has passed a bill on 
this matter. The issue is of course very much related to the extent to 
which the sentencing court should be left a t  large in the imposition of 

See dBA Report, s u p  note**, p. 1245, 8 2.6 and Commentary nt 110-U7. 
"See generally ABA Report, supra notef*, p. 1245, Pt. V, at 231-277. 



sentences.% Parenthetically, it should be noted that the Bureau of 
Prisons seems to have a major problem with illegal sentences. Some 
four or five a weck come to their attention corn letely at random, f giving room for concern that thc volume is actual y quite high. Per- 
ha s this problem can be substantially solred by a much more logical 
co&ficatioa of sentencin provisions. Perhaps an appellate review 
provision can help too, a thougli review in such cases would appear 
to be available now. 

f 
5.  Credit for Time Semed: there are many contexts in State sys- 

tems in which an offender serves time for an offense which is not 
counted toward senice of his sentence. The new Federal statute on 
this point (18 U.S.C. S 3568) probably will accommodate this prob- 
lam without revi~ion.~" 

6. Raentences: closely related to the credit problem is the ques- 
tion of whether trn offender m-hose original conviction has been set 
aside should be eligible for an increased sentence upon reconriction. 
The Federal circuxt courts aro split on the issue and the Supreme 
Court recently denied certiorari in one of the cases,5i 

7. Relation of Federd and State Sentence8: closely tied to the con- 
secutive sentence problenl cliscussd in part II, section 7, supra? is the 
issue of what. relation service of :k State sentence should have to t.he 
service of a Fedeml sentence for related and for disconnected offenses. 
There is also the reverse problem, whether service of a Fcde.ral sentence 
should have any required effect on subsequent service of a State sen- 
t enass  

8. Fe7im.y-Jiisdenteanor ClassiI;Cation: .zchether the felony/mB- 
demeanor classification has any resent or desirable utility and if 
retained, n-hether the lines shou d be d r a m  as t.hey are presently 
drawn. 

P 
9. Authority to Reduce the Conviction to a Lesser Category for Sen- 

tencing Ptirposex: both the hIodrl Penal Code and the ABA Report in- 
clude provisions which would permit the sentencing court to impose 
the sentence authorized for a lesser cat ego^ of offense than the a t e -  
goy. supportecl by the wnviction. Such authority is no more than a11 
esp ~ c i t  recopition of the result which can now be obtained by the 
plea b a r g a h n g  process, and carries the added advantage of surfacing 
the practice.5e 

It should be noted that inclusion of such a provision would seem 
particularly desirable if the new Federal Code is to dens judicial con- 
trol over the maximum term of t~ prison sentence. (See part 11, section 
5, mpra.) 

' Cf. part IT. section 3. supra. See generally ARA PEOJECT o s  JIrmrnlr STAND- 
ARDS FOB C R I ~ ~ T N A L  JUSTICE, S T A N I ~ I I I S  RELATIRO M APPELLATE REVIEW OF SEE- 
TESCES ( Approred Drnft 1 m ) .  
" For general discussion. see AE3A Report. 8UPm note*., p. 1245, / 3.6 and Corn- 

nientaw at 186-197. 
For further consideration, xee ARA Report, id., t 3.8 and Commc.ntnr;r nt 

198-200. 
wFor suggestions. see ADA Report. id. B 3.5 and Cornmentaw at 181-186. 

See ABA Report. id.. at  107-198. 





COMMENT 
on 

THE SENTENCING SYSTEM: PART C 
(Low; October 11, 1968) 

I. STRUCTURE OF THE REPORT 

The draft consists of an integrated set of recommendations for khe 
sentencing chapters of the new Title 18. The major innorations are de- 
scribed briefly in the remainder of this introductoiy note. More de- 
tailed commentary keyed to e:dl seation of proposed statuto~y 
language follows the Introductory Note. 
h word should first be said about the structure of the proposal. h 

single section of definitions is )resentecl first, in :L format which mill 
permit their assimilution into t f ie clefinitions of other terms in an early 
chapter of the pro osed new Code.' Five** chapters of statutory ma- 
terial follow imnle$iatelS. 

The first-chaptcr 30-acts as home base, us i t  were. It estab- 
lishes the major sentencing nlternatives which are implemented in 
greater detail in siibsequent clli1l)ters and it sets forth certain principles 
which are intended to apply to sentencing generally rather than to any 
specific sentencing alternative. It also establishes some of the major 
innovations in rocabulary. 

Chapter 31 is the first of t h e e  succeeding chapters which ltre de- 
voted to the incidents of particular types of sentences. It offers tho 
details of probation and unconditional discharge. The specifics deal 
with such matters as the length of a probation sentence, its wndiltions, 
criteria for its employment, tlia consequences of revocation, and so on. 

Chapter 32 deals with imprisonnlent am1 its incidents. Such matters 
:IS *he length of imprisonment, authorized for particular crimes, the 
role of the court in selecting sentence length. the court's role in f&g 
parole eli 'bility, conc.urrent and consecutire terms, and credit for 
time alre 3 y served are among the subjects which am treated. 

Chapter 33 performs the same fnnction for fines. I6 s ~ ~ s  to the 
question of authorizecl dollar amounts, as well as to alternativemethods 
of measuring the amount of :L fine. It also details criteria for the imposi- 
tion of a h e  and addresses the question of what to do  hen the de- 
fondant docs not pay. 

*The definitions proposed hare been incorporated in section 109 of the Study 
Draft (general definitions). 

**Two additional clinpters have been added to the  stud^ Draft: chapter 35- 
Loss of ,fern1 Office slid Restnrntion of Rights Lost Incident to Conviction (see 
Studr Draft Comments to sections ,15014504) : and chnpter 36Imposition of 
Sentence of Death or Life Imprisonmcnt-offered prorisionol1.v pending a deter- 
mination of the capital punishment issue. See Comment on Capital Punishment, 
infra; see a180 Study Drnft Comments to sections 3ti01-3W5. 

(1289) 



Chapter 34 treats the subject of parole. The specifics of parole eligi- 
bility and parole consideration are treated, as well as matters such 
as the time to be served on parole, criteria for its employment, the con- 
sequences of revocation, and so forth.* 

The appendix ta this comment offers draft language on good time 
provisions which, as an alternative to the scheme pro osed in the main 
submission, perhaps should be included in the new C d e  
h table indicating the sentencing alternatives mailable for the vari- 

ous classes of offenses is set forth here, not only for the assistance it 
may provide in the discussion which fo l lo~s  but also as a summary of 
many of the featuresof the draft. 

*Following chapter 36 in the Study Draft and the discnssion of chapter 34 in 
these materials is  an nmendment to Title 28 which would permit appellate 
review of sentences 



SENTENCING ALTERNATIVES 

Shortest maximum term of im risonment Special Rnd- Flno: I n  all 
(imporable by court! inp necessary Longest maximum term of imprisonment cases double 

Length of for maximum the gain or 
probation Prison Fixed parole term longer Prison Fixed parole losscaused 

term(years) Total(years) component componsnt than-(years) Tolal component component victim;or- 

Class A felony .................................... 
Class B lalony .................................... 
Clau C felony ..................................... 
Claar A mlsdomoanor .............................. 
Class B misdsmeanor .............................. 
I n f r ~ l i a n  

20 30 yean ............ 
7 15 years ............ 
5 7 ysan ............. .. I yaw. 6 monlhs 

3 months--.'---. .. 30 days ............ 
. . o  .................. 

NOTES 

(I)  A ai l  lorm up to 60 days either straight or intermittently h e w n  as a "split sentence " is (2) The longest maximum term lor class A felonies does no1 reflect a judgment as to the maximum 
permissible d u r i n ~  probation lor all felonios and misdemeanors except the maximum is 30 days for panall for the h i  host crimes such as murder. 
a class B mlsdemoanor. (3) )Larole olisi%ility for felonies is immodiate .unless a minimum lerm,for a class A or B felony 

is sol by 1110 court at no moro lhnn %of Ihe prlson companenl. There a no parolo availnblo on 
misdonioa~~or sentences. 



11. PROPOSALS DEALIXG WITH IXPRISOSXENT 

There are two major innovations which should be considered at the 
outset. The first relates to the structure of imprisonment authorized by 
the proposal ; the seco?d.offers a new approach to  the subject of parole. 

Several general principles relating to prison sentences should first 
be set forth. Offenses are clnssified into three basic categories: felonies, 
misdemeanors, and infractions. Felonies are further broken d o m  into 
Class A which is most serious, Class B and Class C. Misdemeanors 
are subdivided into Classes A and B. Infractions are not further 
classified. 

Felony sentences are all to be indefinite in character; ie., they are 
to have a maximum limit fixed by the court and either no minimum or 
a maximum which is also set by the court. All felon sentences are 
also to hare two components, p prison compopent anB a parole. eorn- 
ponent.. The function of the pnson component is t o  state the maxlmum 
time the defendant can be retained in prison before his first parole. The 
function of the parole component is twofold: (1) to state the length of 
time which every offender sentenced to prison will senre on parole as 
a transition between pr.ison and complete freedom: and (2) to state the 
"clean time," ie., the time on the street without a violation, which a 
paroled offender will normally sen-e before he is entitled to his com- 
plete discharge. no matter a t  what point during his prison sentence he 
is actually paroled. 

The "parole component'' concept is based primarily on the belief 
that. parole us i t  now operates suffers from several serious shortcomings. 
The offender who is a good risk and who is released early in his term 
now must serve a very long t h e  on parole. On the other hmd, the 
offender who is released very late in his term, and who thus is presum- 
ably a rather poor risk, will s e r e  only a very short time. h d  an 
offender who is kept until his sentence has expired, and who thus is 
presumably the worst risk, will serre no time on parole a t  all. 

It is suggested that parole should be viewed as a necessary transi- 
tional process for every offender who is committed to prison, and that 
the length of time on parole should be developed as an independent 
proposition rather than as  an inrersely proportional fiyction of the 
length of time actually sewed. It is therefore provided 111 these ma- 
terials that erery sentence \rill contain a separate parole term, the inci- 
dents of which are developed without regard to the actual tune the 
defendant has served before his parole. 

Before s further discussion of some of t.he a d m n t q p  seen in the 
use of this approach, perhaps an example of the way ~t would work 
under the proposed structure would help to  clarify t.lie matter. h m c  
conviction of a Class A felony. I f  the court sentenced such an  offender 
to a term with a maximum of 15 yems, t.he effect. would be that the 
sentence would contain a prison component of 10 years and a parole 
component of 5 years. The defendant could thus be imprisoned for 
10 successive years, at, which point 110 \voulcl be relased on parole. 
If  he committed no violations, he would be entitled to  his discharge 
after 5 years. I f  he violated parole after 2 years on the street and 
i t  was revoked, he could be returned to prison for 3 years. The 
total of 15 years acts as the outside limit on the time the defendant 
spends in prison and t.he time he successfully serves on parole. 



To pursue the example further, 'assume that our defendant were 
released on parole after serving 4 years. The arole component 
would then mme into effect to determine the time wLch the defendant 
would serve on parole before he would be entitled to to discharge. If 
110 served 5 gears on parole ndthout a violation, he would be entitled 
to his clischar . But if he violated his parole after 2 years and it 
was revoked, r le would be reimprisoned for a term of 9 years, Le., 
15 years less the 4 years already sewed and less the 2 years 
successfully served on parole. He could then be retained in prison for 
the full 9 years, or reparoled if the occasion arose. I f  he were re- 
paroled after 3 more years, he would again be subject to the 
requirement that he serve 5 years of '.clean time?' on the streets 
before being entitled to his discharge. This process of parole, recom- 
mitment, reparole, reconmlitment, and so on? could then be continued 
until one of two things occurred: (1) the defendant sewed 5 con- 
secutive years of "clean time" on the street: or  (8) the total of his time 
in rison and his clean time on the street added up to 15 years.' 

1 s  can be seen by tlmse examples, the system proposed here has 
several ad\-antages over the present system. First, t,he defendant who 
served out his entire 10-year prison sentence would still hare parole 
time to serve. This would provide the public the assurance that the 
offenders who l~osed the worst risks would nevertheless go throu~gh 
a t;mnsitiond period between prison and outright release to detennlne 
their capacity to  adjust and to assist them in the process. Demonstrated 
incapacity to adjust would he visited with add~tional time in prison. 
The result, in other words, is the possibility of long term control over 
the defendant who proves llhnself in need of such control. 

At the same time, however, such a santence does not necessarily 
cnrrg such long term control over the defendant who turns out. well. 
The dofendant who is paroled after 4 yearq in contrast to present- 
day prisoners. can effect an early discharge from his prison sentence 
by serving 5 successive years without a violation. The irony of long 
parole terms for the pmd risks and short terms for the bad risks is 
eliminated. And the time fixed as the parole term is long enough, it is 
beliered, for n determination to be made as to the kind of adjustment 
that the defendant. will make. As many hare obserred. parole will 
work or not, as the case may be, within the first few years: there is 
little need to drag i t  out beyond that in all but. the r e v  r a m  of cases. 

A final adrantage which should be noted here is the effect. of gi\-ing 
the defendant credit for his "clean time." Presently, an offender who 
riolates pnrole mag be resentenced for the remainder of the term which 
was unserved at the time of parole. The time that he successfully 
serves on parole is not necessarily medited against his potential masi- 
mum period of imprisonment. The proposal here recommends n 
change in thnt policy, primarily for two masons: (1)  the justice of 
the matter-the defendnnt has, after all, done r h a t  has been asked of 
him for the period of time in question; and (2) the incentive for good 
conduct on parole, which shnuld be provided if the defendnnt knows 

'Thus, in the example under discussion, if the defendant who wns recom- 
111ittc.d for his dolntion for n 0-year term were repamled af'ter serving 5 nddi- 
tionnl ycnrs. his pnrole tern1 conld only be 4 .rears, since thnt n-o~ild be the 
rcmnining tlme out of the totnl 15 years for which the government would tw 
entitled to nssert its anthority over him. 



that, by beharing himself, he is reducing the time for which he is 
subject to control. 

To reonpitdate then. each prison sentence for a felony xi11 have a 
prison component and n parole component. It remnins here to discuss 
the mnge of judicial discretion within which these two concepts will 
operate for the various classes of felonies. The following table isolates 
this range from t8he larger table, supra : 

Class A felony -....--.--...--..--....---.------..-.---.-..-. 8 30 5 
Class B felony ............-------------...------.-.---.-..-- 6 15 3 
Class C felony ...--.---_-------------.---------------------- 5 7 2 

What the.% limits menn. to take a Class A felony as an example, is 
that the ahorfat period of control to which a defendant vould be 
subject if he is sentenced to prison would be 8 years:' the longest, 
30 years. I t  would be up to the court at the time of sentencing to pick 
within this range. The pnrole component for each sentence for this 
Class woidd be 5 years, and the prison component would be the sentence 
picked by the court less 5 years. Thus, if the court sentenced a defend- 
ant for n Class -1 offense to 8 years. the prison component would be 
3 gears, the parole component, 5 years: the defendant could be pa- 
roled nt any point up to 3 years. and would have to be paroled a t  the 
expiration of his third year. To pick se1-era1 other examples, if the 
court sentenced a defendant for a Class A offense to 20 years, the result 
vould bo n prison component of 15 yenrs and a parole component of 
5 pears. A sentence of 10 ymrs for a Class B offense would menn n 
prison component of 7 years and a parole component of 3 years. A 
sentence of 7 years for a Class C offense n-odd mean a prison cam- 
ponent of 5 years and a parole component of 2 years. 

Serernl other features of this structure should also be noticed a t  
this point. First, it can be seen that the shortest mnximum prison 
component which can be utilized for any felony is 3 years: for n 
Class A felony, the shortest prison component i s  3 years, plus the 
5-year parole component: for s Class B felony, the prison component 
of the shortest permissible term is 3 years, with a 3-year parole com- 
ponent; and for a Clnss C felony. the prison component for the short- 
est sentence is again 3 years, this time with a 2-gear parole component. 

The reason for this 3-year term as the shortest prison sentonce 
which cnn be imposed is the belief, confirlncd by many with experience 
in the field of corrections, that it generally takes several years for n 
meaningful rehabilitation program to take hold. Short sentences in 
the main seem to have two functions: (1) to provide the defendant 
with a lesson, with a short, sharp shock to deter him from repeating 
his criminal conduct (and perhaps to deter others) ; and (2) to 
attempt a program of retrninjng or rehabilitation which is designed 
to help the defendant in his adjustment to society when he is released. 

It is the recommendation here that 6 months is  a quite sufficient 
term for the first purpose, and as will be developed below. such a term 
is thus the limit for the most serious misdemeanors* and is the longest 

*Section 3204 of the Studs Draft now presents three alternntires: 1 year, 6 
months, and 3 months. 



term which can be imposed ns a split sentence for a felony defend- 
ant who belongs on probation after he has been subjected to a short 
term for this urpose.* 

The secon 2 objective of a short sentenceto  proride a perjod dur- 
ing which a rehabilitative process can take hold-may require some 
time: and it thus does not advance the pur ose to permit the court 
to short-cut the time by sentencing a defer1 1 ant to 1 year, or even 2 
years. After consultation with various prison officials, a term of 3 years 
has been settled upon as a realistic maximum within which a program 
should be allowed to operate free of any arbitrary cut-off pomt fixed 
in advance by the court. This is the reason for the 3-year "minimum- 
maximum,!' as it were, or the 3-year prison component yhich is the 
shortest prison sentence for n felony (outside of the spllt sentence) 
which can be imposed. 

A second major feature of this structure is the brake on long prison 
sentences which is supplied by section 3202 of the draft. I n  the first 
place, the court is required to state in detail its reasons for any sen- 
tence above the minimum imposable term for any felony. It is also 
contemplated that appellato review of such sentences wlll be avad- 
able. I n  addition, n sentence for :L Class A felony which is longer tlmn 
30 years (Clnss B, 7 years; Clriss C ,  5 years), may not be Imposed 
by the court unless two things occur: (1) the court is of the opinio.n 
that such a term is appropriate and desirable to protect the pubhc 
because the defendant is a persistent felony offender, a professional 
criminal, a dangerous, mentally abnormal offender or manifested his 
dangerousness by using n firet~rm in the conunission of the offense or 
flight therefrom, or for sornc! other reason presents an oxceptional 
risk to the safety of the mblic; and (2) tho court, except in the most 
unusual cases, utilizes t 1 e informational resources a t  its command 
(presentence report and report from the Bureau of Prisons) to b d  
out the extent to which the defendant satisfies the stated criteria. 

These latter provisions stern from a commitment to the principle 
that long-term sentences servo mainly an incapacitatire function and 
for that reason should be reservccl for the defendant poses excep- 
tional risks to the safety of tho public. The sentences which are author- 
ized without special findings are believed to lm long enough to accom- 
modate all cab= where the defendant does not seem to  present unusual 
d s n g e ~  to the public-1011 enough to serve the rehabilltatire function T noted above, together wit 1 incapacitatire elements which properly 
can serve other legitimate objectives such as deterrence. 

A third major feature of tlic proposal relates to the function of the 
court in fixin parole eligibility. The h w  presently states that s de- 
fendant will & eligible for parole after serving one-third of his sen- 
tence. I t  is also presently provided that the judge may take affirmative 
action to reduce this to  a lesser percentage or aAirmatively provide for 
inunediate parole eligibility. 

Postponed parole eligibility carries with it. the possibility of numer- 
ous clisadrant:~ges, the most striking of which is the potential that it 
has for requiring prison oficinls to retain an offender past the optimum 
time for his release. I t  is difficult at k t  for x. j u d p  a t  the time of 
sentencing to predict what tho defendant \\ill be hke 5 years later, 

*The Study Draft split sentence provision (section 3103(4)) now contains a 
Caday limitation. 



nfter he hns experienced both the rehabilitative efforts and the repres- 
sive aspects of a mnximum security prison. For the judge to guess nt 
the time of sentencing thnt the defendant will not be ready for pnrole 
until such n period has expired creates the dnnger that his less will be 
n-rong, and that he will require the retention of the defen f ant past the 
point a t  which it will do the most. good to try to effect his rendjust- 
ment. in society. 

On the other hand, there are elements which suggest the clesirnbility 
of postponing pnrole eligibility in some cases. Community reassurance, 
thnt is, the idea thnt it is desirable to nssurc the community thnt cer- 
tain defendants will be incapacitated for the sake of protection of the 
public, can be served by the announcement nt the time of sentence that 
pnrole eligibility will be postponed for nt least. n h e d  period of time. 
Deterrence is another principle that can be served by the imposition 
of a deferred pnrole eligibility date. 

These conflicting considerntions are resolved in this draft proposit1 
by suggesting a change in the present law in two major respects. First, 
it is proposed that n minimum tern1 (which is synonymous with pnrole 
eligibility date) will not be included within any felonv sentence 11nless 
the court. takes affirmative steps to  include it. Second. it is suggested 
ns n criterion for the imposition of n minimum sentence that it be 
employed only in exceptionnl ms and then only nfter the judge has 
nvniled himself of informational resources nncl has stated his reasoys 
for the record. It is lipnin contemplated thnt appellate review be nvail- 
able in such cases, quite npnrt from the question of whether appellnte 
review as a general principle is acceptnble. Tho present one-third limit 
for eligibility is retained. 

The final fenture of the structure for nuthorized prison sentences 
which deserres special mention here is the provision of 30 years ns the 
maximum period of incarceration for nny crime. There are several 
reasons for the  rejection of the life maximum.* For one thing, it is the 
very rare indiridunl whose a p e s i r e  tendencies can be maintained for 
longer than 25 to 30 years and from whom the public needs protection 
beyond that. period. Such indi.ridurils undoubtedly ~ o u l d  be subjects 
ior c i ~ l  commitment if dange.rs of this sort persisted beyond that 
period. I n  addition, n life sentence provides far more of n. psychologi- 
cnl set against any rehnbilitntive effort thnn does n. term of years in the 
authorized range. Even long-term prisoners, siiice most nil1 be paroled 
some day, need to be given rehabilitatire treatment to the extent that 
it is possible. And, of course ( l a r i n g  the death sentence aside) there 
is little by nn- j -  of deterrent sanctions thnt cnn be imposed on the life 
termer in order to prevent further offenses in prison. The conclusion, 
in nny event, is that life imprisonment as n sentence is not as desirable 
it way of stating the maximum authorized incnrceration.? The remnin- 
der of the felony sentences are designed to permit the g r d i n g  of seri- 
ous crimes between the Class ,4 limits nnd the Class C minimum. 

This is the major outline of the provisions dealing with felony 
sentences. Other features of the proposal nre left to the details of the 

T h e  Study Draft contnin~ a chnpter 36, which provides for a sentence of death 
or life imprisonment for certain offenses. It is propwed provisionally subject to 
ded.;io~s reearding the denth penalty. 

= It ~hould be noted thnt this conclusion is intended to be without prejudice ton 
sub.wquent judgment thnt life is n desirable maximum for one or two of the most 
serious offenses such as murder. 



commentary to each section collected at the conclusion of this portion 
of the comment. For  example, a uite complicated structure for d e e g  
with consecutive sentences has 1 een proposed, the detail of which IS 
not necessary for an understanding of the basic approach of t h ~  
materials. Matters such as credit, for time alreadg served, special com- 
mitments for youth offenders and narcotics addlcts, and the effect of 
serrice of a State sentence following inll~osition of a Federal sentence 
are also dealt with by the draft, and are also left to development by the 
statute itself and its supporting commentary. 

It remains, however. to r o w d  out the picture of sentences to im- 
prisonment by referring briefly to the authorized sentenc? for misde- 
meanors. As noted above, months is the maximum authorized sentence 
for n Class A misdemea.nor,* on the rationale that such a sentence 1s 
long enough to provide the shock value of n short term sentence to the 
defendant or  deterrent value to others. It is also reasoned that no par- 
ticular purpose would be served by extending the sentence to the 
present, 1-year limit for misdemeanors, or perhaps eren longer. Such 
terms \~ou ld  still be too short for the impleinentation of a program of 
improvement for the offender and would represent little in jn terms r of shock value. I n  any event the value to  t.he system of t e difference 
between 6 months and 1 yenr is doubtful enough to  arrant con- 
sidering tlie lower term if only bemuse it map permit summary dis- 
position of m:my more nlinor cases. 

Sentences for a Class B misdemeanor are set a t  n maximum of 30 
days. Tlw purpose is to pennit the grading of misdemeanors at two 
lerels, and again to present tlie possibility of a short sentence for its 
value  as.:^ deterrent force to t.lira defendant for offenses which are not 
very serlous, yet serious enough to suggest the need for imprisonment 
in an attempt to avoid their repetition. Sentences for misdemeanors. 
both Class h a n d  Class B, are for definite terms bed by the court \&h- 
in the noted limits and do not c:trry such possibilities as  parole, parole 
supervision, or iwomn~itment~. 

The second major innovation offered by these proposals relates to the 
operation of the parole system. Presently, t.he Rurenu of Prisons m- 
tains jurisdiction over prisoners from the time they are received in an 
institution until the time they are paroled, including time which may 
be spent a t  ,z community institution or on work release. The decision 
of whether to parole an illnlnte is made by the Board of Parole, as are 
decisions a b u t  conditions to be imposed, rerocation, and reparole. 
Supen-ision of paroled prisoners is conducted by probation  office^ in 
the jurisdiction to which the prisoner is p~woled. 

The program offered l m c  s~~ggests tn-o major changes in format. 
First, i t  is reco~nmendcd that jurisdiction over the offender be main- 
tained in the Bureau of Prisons throngh the parole decision and 
through such decisions as imposition of conditions, re~ocation, and 
reparole.** The basic reason for this innovation is the desirability of 

*Section 32-0-1 of the Study Draft now presents three nlternatires: 1 yenr, 
6 months, nnd 3 months. 

**The Study Drnft does not ndopt this recommendntion. Pnrole decisions 
remain in the jurisdiction of the Board of Pnrole. 



the integration of closely related correctional functions. The Bureau, 
under present law and under these proposals, is charged with the deter- 
mination of where n given prisoner mill be housed and with the crea- 
tion of the program of rehabilitation to which he will be exposed. I t  is 
charged mith the development of the offender up to  the point of parole 
and mith such preparation for parole ns i t  can provide, including part- 
time release decisions in connection with work-release programs. 

The theory of this roposnl is that it makes sense to continue the 
control presently in %e Bureau of Prisons up through the parole 
decision itself, m d  through the incidents of parole which follow. KO 
particular ronson, snve the inertia of the present system, can be seen 
for separating these two closely relnted functions. I t  is those who 
have worked with the prisoner in the B u m u  who should be in the 
best position to estimate his chances of success on parole and to plan 
from the early stages a continuous program which leads up to his 
com lete discharge from supervision. T R ~  second feature of the proposal is to efiect a corres onding modi- 
fication in the function of the present Board of Parole. &mply put, the 
idea is that the present Bonrd should become an appellate tribunal, 
with the power t o  review the denial of parole and the revocation of 
parole by the Bureau. The present pro osals do not provide, but could 
easily be amended to do so, that the hoard should be empowered to 
re~riew decisions which go in faror of the prisoner as well as those 
which go against him.* 

There are sereral important adrantaps in converting the function of 
the Board to that of an appellate tribunal. There is an element of 
desirnbility in the sepnmtion of the custodial function from the releas- 
ing function which is founcl in the present system and which cnn be 
retained if the Board is to hear appeals. A prisoner could well main- 
tain, in some cases mith justification, that the %enevolent'? decision 
of the prison officials in resolving upon an nclditionnl year of n re- 
habilitative program was in fact inimical to his best interests. Sec- 
ondly, the fact of an administratire structure with its own appellate 
process-stnffed by experts in the subject matter of its business-makes 
much more palatable the present insulntion of parole clecisions, and 
particularly parole revocation, from review by the courts. 

I n  addition to these two important and related innovations, the 
parole materials in this submission also suggest several other changes 
in the present law,. changes which nre not dependent upon the ac- 
ce tability of those ~nnorations. 

h r s t ,  the parole component idea is implemented as discussed in 
the previous section of this ir$.roductory note. I t  is thus provided fhat 
an offender must be paroled if he hns contmuously served the pnson 
component of his sentence and that, whenerer pnroled, the period dur- 
ing which he d l  remain subject to rerocation will be the duration 
of the parole component of his sentence. I f  he is revoked, however, 
the sentence to which he will then become subject %-ill consist of the 
maximum term imposed by the court, less time nlreadg served in prison 
and less time semed on the street rior to the riolntion. 

A change is also suggested in t ! e criteria which are to  goyern release 
on parole. Three different proposals nre suggested, consistmg of d ~ f -  

*The Study Drnft retnins the Board as the parole granting authorib, not as an 
appellate Mbunnl. 



ferent criteria to govern threc? different  stage^ in the service of a ~ r i s o n  
sentence. 

(1) I n  cases &ere no minimum term is imposed, prisoners should 
not be relensed on ptirolc, except in the most unusual circumstances, 
during the first year of their sentente. 

(2) Thereafter, or after the exp~ration of a rninimun? term if there 
is one, the prisoner should be presumptively entitled to h s  parole el-ery 
time the issue is considered (which is at l ~ a s t  once a year) unless affirm- 
ntioe reasons appeiir for the continuat~on of the offender m prison. 
Four such reasons are stated in the proposed statute: (a) there is a 
substantial risk that the offender will not conform to reasonable condi- 
tions of parole, including a condition that he not riolate the lam; 
(b) his release a t  the time in question would unduly depreciate the 
seriousness of his crime or proniote disrespect for Inw; (c) his release 
would ha\-e a substantinlly adverse effect on institutional discipline: or 
(d) his continuation in his rehnbilitatire program would substantially 
enhance his chances of leading a law-abiding life if he were released 
at a later date. The effect of the proposal is thus that the prisoner 
should be pnroled, unless a good reason for his retention can-be ad- 
vanced. The reasoning is one of economy ns  ell as one of prmciple. 
Recent successes of lower cost, community-oriented programs in ?rest- 
ing recidivism ~ ~ o u l c l  seen1 at the wry least to support a desire to 
more offenders out of the prisons into a parole settmg as soon as no 
further reason can be adx-anced for their continued ~xdention. 

(3) Finally, it. is recommended that long-term prisoners (that is, 
prisoners \d1o have served the longer of 5 years or two-thirds of the 
prison component of their kntence) be pnroled, unless there is a h g h  
likelihood that they will engage in addit~onal criminal conduct if they 
are paroled. -4s more time is served, the validity of some of the other 
reasons for retention loses its force and, unless there is fear that the 
prisoner will be a danger to the public, there is little reason for keep- 
in him imprisoned. It should be added, ns discussed above, that if a 
de "i endant has completed service of the prison component of his sen- 
lence without once being paroled, he must then be mleased on parole. 

Finally, i t  should be noted here that good-time provisions hare been 
eliminated from these propos:tls.* Good-time statutes seem to bo his- 
torical renmants from the days when sentences were barbaricnlly high, 
nnd perhaps eren from the clays before lmrole. The also are seen as 
positive contributors to prison discipline by prot-i$ing an incentire 
to~\-ard good behavior while in confinement. Neither of these reasons 
seeins operative now, howerer. The sentences offered in these proposds 
clo not need good-time reductions in order for then1 to become cirilized. 
And t.he prison discipline feature seems both not to work that way in 
fnct and to be an unneceszry inducement in riew of the pnrole pos- 
sibilities presented by the draft. In addition, issues wluch arise on such 
questions as the forfeiture tlnd reinstatement of good-time present 
administrative headaches ~d l ich  are fnr more severe tlmn the benefits 
that seen1 to be gained. Good-time provisions are not. included in the 
present youth corrections statute, rrhich in many respects ~msen ts  
the model on vhich these reconln~endations are based and which in 
design and operation seem, on this point at. least, to be working fairly 
\veil. 

*hlternntire statutes which wodd retain good-time pmvisions are contained 
in the Appendix, infra. 



These are the major festures of the recommended parole system. 
There are other items ?f change, but they are items less central to the 
I~asic concopts iinderlying the system and can thus await development 
in the statute itself and In the commentary to follow. 

The two major innovations of the proposed statute have been dis- 
cussed in some detail above. Before turning to a discussion of the 
statute itself, it might be helpful to note several other significant 
changes in the present law mndethereby. 

First, more attention has been devoted to the development of statu- 
tory criteria for sentencing decisions than has been the practice in the 

ast. For osam le, in the use of the sentence of probat1011 (and pro- 
Eation is treate ! in these proposals as a sentencing alternative rather 
than as the %uspension" of some other sentence), lt is suggested that 
the court should begin its thinking on the assumption that  probation 
should be the sentence,-and be moved from that assumption as factors 
in the case appea: to ~ d i c a t e  the propriety of some other sanction. 
Other cases in whlch criteria are stated beyond the content of present 
statutes an? in the uso of fines, the revocation of parole and probation, 
the imposition of consecutive .sentences, and so on. The basic reason for 
the concern for le islatively stated criteria is to help the process of cut- 
ting into the pro f lem of sentencing d i s p a r ~ t i ~ .  Judges who can &s- 
cern the policy of Congress from a sentencing statute are far  less 
likely to unpose wildly different sentences in comparable cases. 

Second, the split sentence, \rhich is now a part of Federal lam, 
has been made a good deal more flexible in order t o  develop a wider 
range of sentences between total custody and release on probation. 
Sentences of up to G months* can be imposed in conjunction wlth n 
probation disposition, to be sen-ed in any nppropriate institution 
designated by the sentencing court :kt whatever intervals during the 
probation, consecutive or nonconsecutive, as the court determines. 
Thus, a jud who feels that the defendant needs the shock of jail as 
a deterrent T' ut knows that the defendant will lose his job if even a 
short sentence is in1 osed may place him on probation with the prori- 
sion that nights an j /or weekends must be served in custody. 

Finally, on the subject of fines, several important recommendations 
hare been made. The first re1:lte.s to the measure of the fine limits. I n  
addition to the trnditional dollar limits, and as an alternatire, it is 
proposed tchat, in all applicable cases, the court be authorized to  key 
the amount of a fine to the gain which the defendant iqu i red  from 
the offense or to the loss whlch he caused the victim. The defendant 
can be fined twice the gain or twice the loss. I n  addition, x new struc- 
ture is mtablished to handle the problem, which does not appear to be 
a significant one in the Federal system, of the nonpayment of fines. 
The judge may not specify at the time of sentence the response that 
he mill make if tho fine is not paid, but is r e q u i d  to postpone 
that decision until after the defanlt. If  the defendant then does not 
pay, he is required to come forth nit11 reasons which satisfy the judgu 
that the failure to pay is excusable. If he cannot, then the judge is 

*Under the Stndy Dm& (section 3103(4) ) the maximum period of confinement 
for n s l~l i t  sentence I s  00 days. 



empowered t o  employ a straight jail sentence of up t o  6 months (30 
da s for a misdemeanor) for the failure of the defendmt to obey the 
o 2 er of the court to pay the fine. I t  is provided in the criteria for 

, incidentally, that a fine should be proportioned as far  as m- 
tieab e to the burden that p a p e n t  will Impose in view of the &an- hiY 
cia1 resources of the defendant, and that it should not be imposed 
if i t  would prevent the defendant from making restitution or repara- 
tion to the victim. The conjunction of these criteria with the powers of 
the court in case s fine is not i~ i c l  justifies the serious sanction of jall 
since, by definition, a nonpai # fine is one which the defendant could 
have paid, but chose not to. The analogy is to contempt, although the 
contempt concepts are not directly incorporated into the proposed 
provisions. 

V. CoxnE~IOs 

It should be noted in conclusion that in the development of these 
materials much reliance has been placed on both the ABA Sentencing 
Report and the Preliminary hfemor~ndum on Sentencing Structure 
dated January 8, 1968,' which was discwed a t  the Canunission's 

in January. Sunlerous references will be made to each of 
these meetinf ocuments for additional discussion of the reasoning behind 
many of the proposals. The Preliminary Sentencing Memorandum 
also contains summaries of present F d e r a l  ractice on many of the E issues that are dealt with here. Except for t ese specific cross-refer- 
ences, however, an attenlpt has been made to make this an independent 
document. 

Two other ma.ttei-s should Is noted. The draft  does not deal with 
the question of capital punishment.. an issue which will be presented 
for separate consideration by the Commission. Whether capital pun- 
ishment is abolished or retained, nothing will hare to be added on the 
point to these materials. The issue can be dealt with in the sections 
defining the offenses for which the szznction is retained, as will such 
collateral matters as the cleimbility of a bifurcated trial, submission 
of the issue to the jury, and so on.* 

Finally, it should bo noted that there a re  nurnerous administrative 
and procedural matters \vhich are not dealt with in these materials, 
many of which will have to be addressed in other parts of the revision. 
Sectlons 4001 through 4011 of present Title 18, dealing with general 
provisions regarding prisons and prisoners, for example, should cer- 
tainly be retained in some form, but really are not appropriate for 
inclusion within the provisions relating to the imposition and effect 
of sentences. There are many such provisions scattered throughout 
Title 18. The point to be noted here is that their omission from the 
present proposal should not be taken as a. judgment that they should 
not be included a t  some point in the Federal statutes. Separate con- 
sideration of t.hese issues will become appropriate a t  n later dato. 

'ABA PBWEcr o s  MIs~~ruar STAXDARDS FOB CmursA~ J c s n c ~ ,  STASDAI~D~ 
R a a ~ r x o  TO SEXE~SCISO ALTERXATIVEG AXD PBOCEDCBES (Approved Draft 
1sSS) [hereinafter cited as ABA Report]. 
' Hereinafter cited as Preliminary Sentencing Afemorandum. 
*As noted eupra, a provisionf~l chapter, chapter 36, authorizing a sentence 

of death or life imprisonment, for certain offenses and providing the procedurp 
for the imposition of such sentences has been added to Part C of the Study Drnft. 
pending n final decision regarding the death penalty. The capital punishment issue 
is trented in u separate document, itcjra. 

38481 -7-t. 2+8 



1. There are now two classifications of Federnl offenses, felonies and 
misdemeanors. The line between them turns on whether the offense 
carries an authorized maximum sentence in excess of 1 year.5 Jfis- 
demeanors are further subdivided into ordinary misdemeanors and 
"petty offenses." A petty offense is a misdemeanor for which the sen- 
tence may not exceed 6 months' imprisonment and/or n $500 he."  

2. The proposed definitions suggest the cont,inuecl use of the terms 
felony and misdemeanor. There would seem little positive advantage 
in abandoning a terminology which is so fnmilinr and which is still 
bein preserved in nll other modern Code revisions in this country. 
Eng f and, interestingly, has just abolished the distinction, for reasons 
\vhch are not altogether clear. 

3. The dividing line between felonies and misdemeanors in this 
proposal is different from the lines which are now operative. For 
reasons which mill be developed below, the highest authorized sentence 
for a misdemeanor is 6 months,* whereas the lowest authorized sen- 
tence for imprisonment for a felony is 5 years (including a parole 
component). 

4. There are three alternative sets of terms which could be adopted 
for the description of classes of misdemeanors. The present system 
using the terminology "misdemeanor" and Lbpetty offense'? could be 
retained. The Model Penal Code l a n p a  e of "n~isdemeanoi' and 
"petty misdemeanor" could be substitotef Or  the language of the 
N e r  York Penal Lnw and the roposal in Michigan could be adopted, 
describing rnisdemennon as  ass b" and "Class B.!' Some choice is 
relevant a t  this point because of the possible desirability, if words 
like "petty offense" or LLpetty misdemeanor" nrc to be used, of setting 
forth their definitions in the section on general definitions. 

One reason for rejecting the Model Penal Code language is the pos- 
sible confusion between the new "petty misdemeanor" and the old 
"petty offense." A reason for rejecting the present terminolom is the 
possibility, reconunended here, that the highest sentence for a mis- 
demeanor mny well be a t  the lerel now authorized for a petty offense. 
This could also lend to confusion. The matter is not, in m y  event, one 
of substance. 

The terminology chosen here, largely for the reasons adranced 
above, is that of "Class A" and LLClass B." Division of offenses into 
classes, which will be done for both felonies nnd misdemeanors, is a 
matter left to the sentencing chapters themselves rather than to 
general definitions.: 

5. It should also be noted that the proposal adds u, category 
of offense called "infraction.': There is no comparable term in the 
present Federnl vocabulary. The idea. however, is that there should 
be a category of offenses, largely reguhtoq- in nature, which are not 

See 18 U.S.C. 6 1. 
' Id. 
*Section 3204 of the Str~dy Draft now presents three nlternatives: 1 pear, 6 

months, and 3 months. 
See proposed sectiori 8002. 





currence.ll Power to cause this result is now lodged in the prosecutor, 
often with judicial acquiescence. The idea here is that the power is 
much more likely to be used with greater wisdom and equality if it 
is exercised in the open with a candid statement of reasons. 

2. There are a t  least three waFs of statin a provision of this type. 
The first, which is the way the Model Penal b d e  and the ABA Report 
have put it, would be to permit the reduction of any class felony to any 
lower class felony or to any class misdemeanor. A Class B felony could 
thus be rednced to a Class C felony or to a Clnss A or R misdemeanor. 

The second is a modification of the fist idea-only a one-step reduc- 
tion, ie., the reduction of a Class A felony to Class B, a Class B felony 
to Class C, and so on. One difficulty with this approach is that it does 
not meet the full problem, because it still would be permissible for the 
court and/or the prosecutor to effect a charge reduction resulting in 
Class A misdemeanor conviction for what was really a Class B felony. 

The third Kay, which is the one reflected in the proposal,* is to per- 
mit only the reduction of a felony to a misdemeanor. The reason for 
this is thnt no particular purpose is seen in reclassifying x Class B 
felony conviction as a Class C conviction. The sentencing alternatives 
are flexible enough so that such a reduction in the label of conviction 
~ o u l d  not make new sentencing alternatives available. The change 
from a felonv to a misdemeanor, 6n the other hand, is more than just 
a change of labels in terms of effect on the defendant. For example, 
collateral disabilities, both under State and Federal law+, could be 
avoided, as well as the possibility of subsequent recidivist charges 
under State laws. 

A r i a l  alternative, which is really just another way of putting any 
one of the choices mentioned abo~e,  is to permit the judge to impose a 
sentence for any lower class offense and to have the imposition of such 
a sentence automatically result in the reclassification of the offense. 
X sentence of 5 months in jail for a. Class C felony, in other words, 
would automatically have the effect of reducing the conriction from 
a felony to a Class h misdemeanor. Although some States use thls 
npproach, it rrould seem to hare no particular advantage over the 
method of stating the point in the proposed draft, and mould seem 
also to hare the disadvnntnge of being less candid about the matter. 

Tn any event, there is an issue to be resolved, nssuming n provision 
such as this is desirable at all, about the extent. to which changes by the 
judge should be openly ermitted independently of the offense charged P and as a substitute for c large reduction before trial. 
Presentence Commitment for Study: Section 3005 

1. There are three instances under present Inw in which the court 
can get additional help such as is enrisnged by this proposed sec- 
tion : (a) it can make n commitment under 18 U.S.C. $4208 (b),  which 
is renlly very much like the proposed draft,; (b) it can, if the defend- 
ant has been conrictecl of certain types of crirnos, make a commitment 
under 18 U.S.C. 5 4252 for a determination of whether he is n nar- 
cotics addict and whether he is likely to be rehabilitated through 
treatment; and (c) i t  can, if the defendant is under the age of -23  
commit him under 18 U.S.C. fj 5010(e) to the Youth Correction D m -  

" See ABA Report. utcpra note 3. 5 3.7 and Commentnry at  197-1W. 
*The one-step reduction alternative is the one proposed in the Study Dmft, so 

thnt nny offense may be reduced to the next lower category of offense. 



sion of the Board of Parole l2 for additional information, looking to 
the possibility of a sentence under the Federal Youth Corrections -4ct. 

2. The proposed section is based on present 18 U.S.C. 5 4208 (b). 
There are two significant changes, p) Section 4208(b) presently 
requires that the original commitment e "deemed to be" for the man-  
mum sentence, which is then "reduced if the court determines after 
the study that the offender should receive a shorter term. The pro- 
posal abandons this overly technical and artificial approach nnd 
provides, as is in fact the case as the present statute IS used, that 
sentencing will b postponed until after the study has been made. 
(b) A presentence report is required by the proposal as a prerequisite 
to such a commitment. The reason for such a requirement is both to 
aid the court in determining whether to invoke the section and, more 
importantly, to aid the Bureau of Prisons in malnng the study by 
~roviding the commitment center with a solid informational base 
!from which to begin its examination. Without such a report, the 
center must rely on inadequate facilities for the gathering of the 
same information and, under present staffing at  least, camot do the 
same quality job as can be done initially by a locally-based probation 
officsr. 

3. This section is also intended $0 make i t  unnecessary to have three 
separate statutes on the subject. The information sought under 18 
U.S.C. $4252, to determine whether an offender is a narcotics ad- 
dict, is certainly one of the items which will be reported back, us 
will the defendant's prognosis and treatability. The same is true 
of the youth study under 18 U.S.C. 5 5010(e). I n  fact, the Bureau 
is now conducting studies under 18 U.S.C. 5 5010(e) in exactly the 
same manner as under 18 U.S.C. 5 4208(b) studies, with the ssln le 
excsptios that the s iputure  a t  the bottom of the ropoct returnecfto 
the sentencing judge 1s affixed by a different person. 

The desire expressed here to integrate the provisions now found in 
three separate statutes follows a general principle used in  formulating 
this draft, namely, that unnecessary duplication should be avoided 
and a simple, unified structure should be sought. The effect of follow- 
ing this principle is particularly striking, as developed further in the 
commentary to proposed section 3205, infia, in connection with the 

=ga rats provisions on youth offenders and narcotic addicts. 
4. T e credlt provision in subsection (2) of the proposed draft* 

involves no change from present law\..'s 
5. A word should also be added about the problem of the avail- 

ability of the report to the defense. As an  initial proposition, no par- 
ticular reason is seen for distinguishing the disclosure of the contents 
of a report such as this from disclosure of the presentence report. 
Since the  uestion of presentence report disclosure is presantly covered e l  by the F em1 Rules of Criminal Procedure, it was thought likewise 
appropriate to rele te the issue of disclosure in this context to col-er- F age in the rules. T 111s no provision has been included in the statute." 
" Eee 18 U.S.C. 8 5005. 
*The credit provision is deleted in the Study Draft version of section 3005: sub- 

section (3)  of section 3207, providing that all time spent in custody a s  the result of 
an offense be credited against the ~nasirnum and any minimum term of imprison- 
ment. covers the point. 
" See 18 U.S.C. 8 %  4208 (b) , 4252, 3568. 
"The problems of disclosure are canvassed in the ABA Report, 81ipra note 3, 

at 58 4.3, 4.4, 4.%(d) and Commentary at 211-225, 231. 



Reaentencea : Section 3006 
1. This section conlbines two principles: that the defendant who 

successfully attacks a conviction or a sentenoe should not. render l h -  
self subject to a higher sentence merely because he did so; and that 
the defendant in such n situation should receive credit against any 
new sentence for the portion of the old sentence previously st~tisfied.~~* 

CHAPTER 3 1. PROBATION AXD UNCOSDIT1ON.G DISCHIRGE 

Criteria f o ~  UCiZking Chpter :  Section 3101 
1. The present provision in 18 U.S.C. 8 3651 permits probation 

following a corn-iction of any offense which does not authorize a 
sentence of death or of life imprisonnlent. There are. in addition. 
isolated statutes, rely few in number, wllich prohibit probation for 
the offense ~ h i c h  they define.'= The provisions set forth in subsections 
(2) and (3) of the proposal have no counterparts in present Federal 
lam. Case 1n-s on these matters is also very limited. 

2. Present Federal practke also involves :1 different terminology 
than is offered hem A judge now imposes probation by suspending 
either the execution or the imposition of sentence. This means that 
either he imposes a rison sentence and suspends its execution for the 
period during whic 7 1 the offender will be on probation, or that he 
defers the imposition of sentence for the period. A subsequent .revoca- 
tion thus either results in the imposition of the sentence which W?S 
suspended or in the de novo imposition of a sentence. Probation, 111 
any event, is not viewed as n sentence, but ns an erent mll~ch occurs 
instead of sentencing or while the sentence is held in abeyance. 

While the matter is one of terminology rather than substance, 
no particular adrantage is seen in retaining the present usage. Pro- 
batlon in these materids is ~iewed.as a sentence just like a sentence to 
prison or to a h e .  Its characteristics are different from other sen- 
tences, of course, and are spelled out in the remaining provisions of 
chapter 31. But the fact that probation is an d r m a t i v e  correctional 
tool, just like con-ectionnl tools which take other forms, has induced 
this'shggestion to get away from t.he metaphysics and the technicality 
of "suspending" some other step in order to get to  s probationary 
disposition. - 

- 

3. Subsection (2) ** is designed to sug t as a principle that n dis- 
position short, of imprisonment should f? e en~ployed, in the absence 
of some ailinnatire reason rooted in the particular facts of the case. 

"The arguments in  support of these principles nre canrassed in the ABA 
Report, id., Commentary nt 103-104, 198-200. 

*Inserted in the Stutly Drnft is  section 3007, mliich reclassifies nll Frdernl 
crimes defined outside tire Code for which imprisonlnent for a term in excess of 
thst avnilnble for a Clnm A misdemeanor is nvnilnblr ns Class A misden~ennors, 
nr$ provides for  reclassiflcntion of other offenses outside the Code. 

See, e.g.. 26 O.S.C. B 7237(d). 
**Subsection (1) of the Tentatire Draft contained a n  ''unless otherwise pro- 

vided" clause which wns intended to sare  the issue of exceptions from eligibilits 
for  probation for  resolution a s  @c offenses were defbed. Since p r o b n ~ o n  
has not been prohibited for a n s  offense, that  clause has been deleted in the 
Study Draft. See Preliminary Sentencing Memorandum. mpra  note 4. w r t  11.3 : 
nnd ARA Report, supra note 3, a t  $2.3(n) and Commentary a t  8687, for a 
discussion of the  issue. 



The judge should start his thinking with probation in mind, in other 
words, and be moved from that sentence only as particular masons 
appear from his study of the case. 

The reasons which are listed in the subsection, it is believed, exhaust 
the le@tin~:ite for employing imprisonment: a Ganger that 
the cletendant will comniit n~iotlier crime, the use of in1 nsonment as t' n rehabilitative measure, or tlie deterrence of the defen ant or others. 
Tho method of stating the deterrence point is derired from the efforts 
underlying the Model Penal Code and the proposed Michigan statute. 
Tho idea is that deterrence c:m best be effected at the sentencing stage 
by considering the extent to which a particular sentence will unduly 
minimize the seriousness of the offense and, in effect? amount to a 11- 
cense or an invihtdonto conimit it." 

There me several reasons for this approach, not the least of n~hich 
is the economy of probation :is compared to ixnprisonment. It co$s 
about one-tenth of tlie outlny, under present standards, to maiqtam 
an offender on probation as compared to maintaining him in pmon. 
But of course, economy alone n-ould not justify such a position if it 
were likely to result in less protection to the public from crime. The 
encouraging results of switences rrllicl~ concentrate on helping the 
offender to live norm J l y  in the community nlso is believed to support 
the position taken in the drnft.18 All that is being said, it should he 
kept in mind, is t.hat probation offers enou h h o p  in enough cases 
so that the judge should consider it serious f y in erely case, and use 
it as often ns lie can without offending other principles which also 
demand recognition in the sentrncing process. 

4. Subsection (3) contains n nonesclusive list of factors whicli are 
believed to deserve consideration in favor of 11 disposition of proba- 
tion. The objectire, as with subsection (2) iind the other criteria ad- 
vanced in this dmft, is to state the policy of the United States in a 
form that will lead to the more consistent and rational use of the sen- 
tence to probation. Such criteria also serve an educational function, 
both for judges-who limy lw nex :md inexperienced in criminal 
matters-and for lawyers-who may slmre such inexperience, partic- 
ularly if appointed to represent im indigent. 
ZmYents of Proba-tion: Section 3102 

1. The present law is that. the court rimy fiZC a period of probation 
at the time of sentence and ]nay extend it during its service. The pe- 
riod may not esceed 5 years, however, including any estension.lg The 
court is explicitly authorized to teinlinate a period of probation before 
its expiration and to dischnrge the probationer.*O Modification of 
conditions, enlin-gement of conditions, and revocation are of course 
~rrnitted.*~ On the question of what sentence may be imposed follow- 
mg a rerocation, i t  depends on whether the imposition or the execu- 
tion of sentence rras suspended. If the imposition mas suspended. 
then any alternative that wits originally available can be imposed: 

"See MODEL PESAL CODE 8 7.01(1) (P.O.D. 1902). See alao ABA Report, supra 
note 3. at f 2 .Xc ) .  

"For documentation. eee ARA Report, eupra note 3. Commentnry at F2-63, 
i2-73. 



if execution was suspended, then the sentence is apparently limited to 
the sentence which was imposed and then suspended. Appeals 
pressntJy can be made from judgments which include a sentence to 
probnt ion. 

2. There seems to be general agreement that probation, if i t  is to be 
effective a t  all, mill prove to be so r e l a t i d y  early during the pro- 
bation term. This is the rationale behind lirmtations on the length of 
the probation term of the sort n o r  found in the Federal law and also 
found in many States." There is also no particular reason to key 

riod of probation to t.he length of time for which imprisonment 
co d result if a different form of sentence were employed. As pointed ""T 
out in the commentary to  the Jfodel Penal Code on this point, "the 
length of the period [on probation] should be determined . . . by 
the time required to determine whether confidence has been mls- 
placed and to give the superrisory regime adequate opportunity to be 
effective. The period for which an institutional commitment may be 
made, in dealing with offenders of a different type, is quite irrelevant 
to either pur ose." B There is a so in this proposal the judgment that the length of time 
for which the defendant should be required to submit to the super- 
visory regime of probation should in some respects reflect the gravity 
of the offense. While the factors discussed aborc lead to the conclu- 
sion that no more tllail 5 Sears is necessary for any offense in order 
to give probation a chance to work, the lesser periods provided for 
misclemeanors and infractions are the result of conclusions about the 
relative seriousness of the respective offenses. 

3. Subsecttion (2) retains from present Federal lam the power of 
enrly termination of probation. The basic reason for probation in the 
first lace is to permit the offender to adjust in the community. 
~f len$ers  will adjust at different rates and with different successes, 
and the system should retain some method by which the sentence can 
be individualized to meet those differences. Particultwly is this true 
if the change discussed in paragraph 4, infra. is adoptecl, i.c., if the 
power of individualization is no longer retained at the time of imposi- 
tion of the probation senten~e."~ 

4. It should be noted that the proposal does not permit the court 
to adjust the period of probation at the time sentence is imposed. This 
is a change from present law. where the judge must act within the 
,%year limit, but is free to do so by picking any lesser term he thinks 
desirable. The reason for changing from this position is to 
maximum control o17er the individual offender for a period IT rrmit uch IS 
clearly sufficient for n determination of whetller the sentence was 
a success. Indiridualization can still be achieved through the powers 
of early termination, which ma1 be exercised if warranted by the 
offender's conduct and otherwise consistent with the ends of justice. 
Tho point is thus that the judge is prevented at the time of sentencing 
from imposing a period which may turn out to be too short, but is not 
prevented from achieving the result of a shortened term if that re- 
mains his objective at the time he turns to the question of early 
termination, 

" For n summary, see ABA Report. aupra xote.3. Commentnry nt 70-71. 
"MODEL PENAL Con& 8 301.3(1). Comment nt 147 (Tent. Draft No. 2. 1954). 
" Scc ABA Report, efcpra. note 3. Commentary nt 282-283. 



5. Subsection (3) deals with modification and enlargement of con- 
ditions, and revocation, but does not deal with the procedures which 
should be employed. That would seem more appropriately resolved 
in the Federal Rules of Criminal Procedure, rather t h m  detailed in 
the proposed sentencing provisions ; and we are advised that the Rules 
Advisory Committee is considering what should be done in that area. 

6. Subsection (3) makes i t  clear that the entire range of sentences 
originally available remains available in the event of a revocation. As 
noted, this would not change present law in cases in which the judge 
suspends the imposition of sentence, but it might in cases in which 
he suspends its execution. The reason for such a provision is the belief 
that it is unsound for the judge to decide a t  the time of sentencing 
what he will do if the defendant does not abide by the conditions of 
probation. This decision should await a chance to evaluate what in 
f w t  has occurred. Nothing is lost by the wait in the sense of alterna- 
tives open to the judge, and much is gained in the sense that the judge 
is now able to operate on f 9 s h  facts.25 

The pro osal also contains the implication that imprisonment 
should notge  the automatic response to the violation of a condition, 
but that other recourse should be considered. Continuation on the 
existing sentence with a w a r g  might be appropriate if the Tiolation 
Iyere only minor; a warning accompanied by ,an enlargement of con- 
ditions might be appropriate if the violation were more serious. 
Imprisonment nevertheless remains in the background as the ultimate 
sanction in cases where it is deemed appropriate. 

7. Subsection (4) is rimarily intended to  express the point that a 
judgment which inclu cf' es a sentence to probation should continue to 
be considered a "final judgment!' for the purpose of appeal. Such a 
result would robably follow even vithout such a prorision, but no 
harm is done e y cementin the point. 

8. -4 final word should 7, e added about the ternlinology of proba- 
tion. The word "probation" in its common nsage carries with it the 
connotation that the offender will be superrised by a member of the 
court's probation service. It is clear, howerer, that there are some 
cases where release on conditions would be appropriate, but where it 
would bo an unnecessary expenseand perhaps detrimental to the 
objectives of the senten-to require supervision. These factors have 
led to the provision in some statutes, most notably in New York and 
in the proposal being advanced in Michigan, of a dual terminoloq, 
reserving the term "probation" for use in cases where supervision is 
meant and adding the term %onditional release" where a release on 
conditions but without supervision is meant. This terminology was 
not adopted in this proposal because its implementation seemed un- 
necessarily cumbersomo and seemed to complicate ~ m n e c ~ a r i l y  
number of the statutory provisions. Instead, the term "probation?' 1s 
used to express both idens. And supervision is thus a condition of 
probation which may or may not be imposed in a given case, and 
which will be picked by the judge as a condition just as he will 
determine the content of the other conditions. 

4 Id., t %(b) (iii) , and Commentary at 71-72. 



Conditions of Probation: Section 3103 
1. Present statutory law on appropriate conditions of proba- 

tion is skimpy at  best. It is now provided in 18 U.S.C. 5 3651 that 
among the conditions, the defendnnt may be required to pay a. fine, 
to make restitution or reparation, and to support persons for 
whom he is legally responsible. Several recently drafted Codes, most 
notably the Xew York Code and the proposed Michi n Code, have 
s u g y t e d  the need for a more elaborate statement of t f=' 1e objectives of 
pro ation and the content of permissible conditions. The hope is that 
greater rationality and uniformity mill be acllie\-ed b such statement, 
and that i t  will serve educational objectives as well. T z e list is of course 
nonesclusive so that probation, as lt should be, can be tailored to the 
needs of the individual case. 

2. It should be noted that the lists of permissible conditions in the 
Ke\v York and Michigan proposals, as well as in the Model Penal 
Code, contain a condition that the defendant "refrnin from frequent- 
ing unlawful or disre utable places or consorting with clisreputable 
persons." I t  was deci 1 ed not to include such a condition in the list 
offered hero for the reason that i t  was too rtlgve and uncertain in 
its meaning (as has k n  quipped, it really means in many cases 
'*don't go back to your friends m d  family") and because revocations 
on such a ground are very rare, at least. 111 Federal pmctice, even 
though i t  is a commonly stated condition. Such a contlition could 
easily be added to the list, but the reconxnendation here is thnt i t  not be. 

3. It also shonld be noted that subsectsection 2 ( c )  woulcl require an 
amending statute in order to permit the Bureau of Prisons to espelid 
its funds on parolces and probationers 15-110 use the cornm~ulity facil- 
ities of the Bureau. I t  would seem advantageous to pennit this, alid 
therefore to ropose the necessary amendment. 

4. The sp!t sentence provision in subseetion (4) is derived from 
18 U.S.C. 3651. The present statute states that if the maximum 
sentence for an ofl'ense is more than 6 months, the court may impose a 
sentence in excess of 6 months, pro-cide that the defendant be confined 
in n jail-type institution for a period of up to 6 months, suspend the 
esecution of the remainder of the sentence, and provide for probation 
after service of the jail time. The reason for such a provision is to 
permit parole-type supervision following short-term co~nmitments to 
local facilities or to a unique local training center or institution. As 
elaborated upon in the introductory note to these materirtls, the ob- 
jective is also to p e ~ m i t  the shock of short-term commitment in cases 
where it is thought a raluable supplement to a disposition which looks 
mainly to probation. h d  as also pointed out, the possibility of such 
a disposition is particularly desirable giren the structure of prison 
sentences suggested in this proposal. Any sentence to imprisonment 
must contain a prison component of at least 3 years' duration, designed 
to permit a rehabilitative program in the institutionnl setting. The 
split sentence remains for those cases where such n relmbilitative 
progrnm is not ns desirable as an attempt to keep the oflender in the 
community, but where there is still advantage to a short term of im- 
prisonment,. 

The proposal retains the essential features of the p ~ ~ - w n t  snlit 
sentence lt~rn.* The changes use designed to make it more Ilesible. For 

* I n  contrnst to  18 U.S.'C. % 36Z, however, proposrd section 3103(4) provides 
thnt the period of confinement shall not exceed 60 dnys. 



example, permitting consecutive or nonconsecutive service of the short 
term available would allow weekend or evening service of jail timo 
while the defendant continued to work and to support his family. The 
last sentence of the proposal, which awards credit if probation IS sub- 
sequently revoked, is not contained in present 18 U.S.C. fi 3651, but is 
consistent mith Federal credit provisions in other contexts.* 

5. Subsection (5) preserves the substance of present 18 U.S.C. 
5 3653 without change, although the proposal is reworded in a man- 
ner designed to be less cumbersome and more clear. 
Duration of Probation: Section 3104 

1. There is nothing in present Title 18 on either of these proposals. 
Both are believed to be important enough to deserve a legislatire state- 
ment of policy. 

2. Subsection ( 1  starts by iixing the time a t  mhich periods of proba- 
to run. I! t also provides that multiple periods shall ruq con- 

current tion y The reason for this is similar to the reason for providing 
independent periods of probation in the first place. I f  probation is to 
work, i t  mill generally do so within a relatively short period of time, 
long before the maximum of 5 years permitted for felonies under pro- 
posed section 3102. No purpose mould seem to be serred by permitting 
courts to pile on consecutive periods of probation 'and thereby extend 
the term to 10, or even 15, years. Of course, the problem d l  arise only 
in unusual cases in any event, for it is unlikely that many multiple 
offenders d l  be subjects for probation. 

3. Subsection (1) also provides that periods of probation shall run 
concurrently with jail or prison terms to mhich the defendant is sub- 
ject a t  the time of sentencing, or to ~ h i c h  he becomes subject during the 
period. Several reasons support such a provision. Under present prac- 
tice, if the defendant commits a new offense and is imprisoned, say 
in a State institution, his Federal probation is tolled by the period of 
time he spends in the State prison. After he is released, he can then be 
continued urider Federal supervision (mhich ma raise problems of 
multiple su emision if the State release is on paro 3 e) or  he can then be 
revoked. TL is true even though a 5-year probation term is inter- 
rupted by a 10-year State prison term, most of ~ h i c h  is actually served. 

The purpose of the proposal is to prevent such a practice. Note, 
howover, that in doing so i t  does not foreclose action against the 
defendant before his Federal probation term has expired and does not 
foreclose revocation and imprisonment based on the State offense. 
Thus, the thrust of the proposed change will put upon the court the 
burden of determining before the expiration of the probation term 
what the Federal responsa to the offense will be (the defendant can, 
of course, be reached even though he is in a State prison for this pur- 
pose). Such a result is both fairer to the defendant and more consistent 
mith the rinciples of probation. I f  the court does reroke probation 
under sucl  circumstances, incidentally, and if the defendant is then 
sent back to the State prison to complete his State sentence, then the 
time spent in the State prison will be credited under proposed section 
3206 (6) aptinst the Federally imposed sentence. The rationale for such 
a result mll be presented in the commentary to that section. 

* Section 3207 (2) prorides for credit generally, so credit prori.sion deleted 
here. 



4. Subsection (2) speaks to the situation where the defendant serves 
3 years of a &year probation term, decides he h s  had enough? and 
leaves t o m .  It 1s arguable that, without some sort of tolling; pronsion, 
he would not be subject to revocation unlw he were found w i t h  the 
ori@nsl byear period. The subsection permits the tolling of the 
perlod in cases such as this, but a t  the same t . h e  requires that reason- 
able efforts be made to locate the defendant and to proceed against 
him within the period. Other delays which prevented a hearing within 
the period would also be permitted by t h ~ s  section, so long as some 
action were taken within the period :md reasonable efforts were made 
to notify the probationer and to conduct the hearing before the expira- 
tion of the period. 

This provision substantially conforms with present practice, al- 
though the limits imposed by the words "reasonably necessary" and 
the requirement that an effort be made to notify the probationer within 
the period and to conduct tlie hearing within the period are probably 
new. 
Uncondit iad DZscharge : Section 3105 

1. This section is an explicit recognition of a power which the court 
will have anyway, and which the courts now have in the Federal sys- 
tem. Present law permits a sentence of 1 day on probation, as well ?s 
an outright acquittal. The court that sentences an offender under th~s 
proposal to an ~lncolditional discharge would be doing openly  hat 
it now does less candidly by such techniques. It. seems far  better to 
recognize explicitly the power to employ the sanction of conviction 
without, further penalty, and to make the process ~qsible b requiring 
the court to explain itself when using such a sentence =[ provision 
almost identical to the one proposed is now in effect in New Pork. It is 
also proposed for adoption in Michigan.* 

Such tl sentence should particularly be authorized if the provision 
of proposed section 3102(1) to  the effect t.hat all probations be for 
statutorily fixed terms, is adopted. While it would be possible for the 
court under the provisions of section 3102 to impose a &year probation 
term and then terminate i t  the next day, it agam would seem far  more 
desirable to expect the court to take direct action and to assume the 
burden of setting forth the reasons why such action is appropriate. 

CHAPTER 32. DIPRISOhDrfEST 

Sentence of Imprism~ment for Felony; Incidents: Section 3201 
1. Subsection (1) establishes the principle that every sentence to 

imprisonment for a felony will be of an indefinite duration; i.e., the 
exact release date of the defendant will not be fixed a t  the time of 
sentencing, but will be determined as an opportunity is gained to 
watch the defendant progress through the penal system. Each sentence 
will of course have a maximum limit beyond which trhe defendant 
cannot. in any event be held. Each sentence may also have a minimum 
limit for ~ ~ l u c h  tlie defendant must be held before release on parole.** 

*Proposed section 3105 limits the sentence of unconditional discharge to offenses 
other than Class A or Class B felonies. 

**TJnder S t n d ~  Draft section 3201(4), sentences for Class C felonies may not 
have a minimum term. 



Both of these matters are elabonttad upon in following subsections of 
this section.26 

2. Subsection (1 also suggests a preference for the term "in- 
definite" as oppose d to the more commonly used "indeterminate." As 
elaborated upon in the D A  Report,li the word "indeterminate" has 
a t  least three well accepted and inconsistent meanings. It originally 
meant a sentence with no l i m i t o t h e  defendnnt mis released when 
he %as "cured" of his criminal propensities. It is u s e d  in some States 
to describe a sentencing structure which gives the judge no control 
over sentence lengths: as in California, the judge sentences "for the 
term prescribed b law" and the parole officials take over from there. 
And it is also u d  to describe the existing Federal vstem, where the 
'udge h s  control over both tho maximum and the rmnimmn sentence, 
kut where a spread between them is guarnnteed by the nlnnner m 
which they are fixed. It is this latter type of system ~ h i c h  is pn>posed 
in this draft; and i t  is believed that the term "indefinite" clearly 
describes the system and a t  the same time is not freighted ni th  the 
confusion which would be engendered if "indeterminate" were used. 

3. Subsection (2) establishes another fundamental principle under- 
lying these mnterials. Each lnaximum term is to hare two components, 
a prlson component and a parolo component. As developed in chapter 
34, the prison component determines tho maximum time for which 
the defendant may be held before his first release on parole. The parole 
component determines the time which he must successfully serre on 
parole, a t  whatever point during his sentence he is released. The total 
of the two determines the total tlme which the defendant may be under 
supervision if he is retained ill prison for tho maximum prison com- 
ponent or if he is released earlier on parole, violates, and is returned 
to prison. Further exam les of how this o rates are given in the 
introductory note and w i t  also be given in t e commentary to c h a p  
ter 34. 

R" 
Subsection (2) also establishes the roposition that it is the length 1 of the prison component over which t e judge has control. The deci- 

sion is thus to perpetuate the present law on this point. As to the 
parole component, the decision not to give the judge control is based 
on the same philosophy which led to the denial of judicial control 
over the length of a probation term under proposed section 310.2(1). 
The periods are seen as long enough to determine whether parole is 
to be a success and, as in the m e  of probation, a povier of early termi- 
nation can be exercised to individualize the period if the defendant's 
conduct and the ends of justice warrant such action. 

4. Subsection (3) sets the ~naximum limits for felony sentences. As 
described in the introductory note, a sentence of 10 years for a Class A 
felony means a prison component of 5 years and a parole component 
of 5 years; a sentence of 15 years, a prison component of 10 years and 
:; parole component of 5 years, and so on. There are a number of other 
points which should be focused on in order to completely understand 
the proposal. 

Fmt, while the kdge  still sets the maximum term as he does now, 
the suggestion is that the mnge be narrowed and that the court be 

a For a general discussion, 8eC Preliminary Sentencing Memorandum, supra 
note 4, at part 11.6,6. 

ABA Report, supra note 3, Commentary at 130481. 



authorized to impose no less than 3 years as the maximum limit on any 
prison component. Thus, for a Class C felony, the judgo would hns-e b 
mpose a sentenco of a t  least 5 years if he chose imprisonment as the 
sanction (3-year prison component xnd %year parole component), nl- 
though he could impose more. The idea is that a t  least a potential of 
3 years should be assured in every case so that a meanin ful program 
of rehabilitation or reform can be initiated. Parole e 5 igibility, of 
course, is another matter, and is dealt with in subsections (4) and (5. 

econd, while the judge who is resolved to impose a sentence of 
imprisonment is thus restricted by this section to the imposition of a 
maximum prison component of a t  least 3 years. he may impose a 
sentence involving less jail time, under tho split sentence alternative. 
If  he thinks the 3-year term too long and thinks that the defendant 
does .not need the rehabilitative regimen of the prison followed b a 
substantial parole period, he can impose a jail term of up to 6 mont g s* 
(which can, if the defendant elects, be serred in an - Federal institu- 
tion under p-nt law) followed by a period of prointion. The judge 
thus has the alternatives of the sharp shock which a short sentence 
in the 6-month** range can provide, or of an attempt to develop a pro- 

ram of rehabilitation in a prison setting. It would be futile if, for the 
Fatter purpose, he were permitted to impose n sentence of 9 months, 1 
year, or even 2 years; this is the rationale behind the 3-year prison 

cOmpP 
nent as tho shortest permissible term. 

T ird, the limits of the maximum terms for the ~ a r i o n s  classes of 
felonies are set a t  30 years, 15 years and 7 years. The respective maxi- 
mum prison components are 25 years, 12 years, and 5 yenrs. The motive 
in establishing such limits has been to permit the legislative gmding 
of offenses within a relatively few, sharply dia'erentiated, :dternntivcs 
There is of course an arbitrnry element in choosing these pnrticulnr 
numbers; but the theory has been to provide n very long term for the 
most serious offenses, an intermediate term for the offenses which are 
less serious, but still of great concern, and a relatively short term for 
the offenses which are the least serious, alt.hough they still deserve the 
felony classification. 

Fourth, n s  stated in the introductory note, the life sentence hns not 
been retained on the view that a sentence with a potential of 30 years' 
incarceration sen-es essentially the same function, and carries several 
advantages as well. It should also be noted, however, that this step has 
been taken without prejudice to the possibility that it may be necessary 
or desirable to retain the life sentence for one or two offenses. Murder 
might be one example.*** 

5. Subsection (4) performs several functions. The subject matter. 
of course, is the minimum term. which in trnnslation means the time 
for which the defendant must be retained in prison before he can be 
~'aroled. 'LParole eligibility date" ~ o u l d  be another wnp to put it,. This 
definition is advanced in the test of the statute in proposed section 

*Under Study Dmft section 3103, 60 days. Sote however that under &ion 
3004, a judge cnn reduce a Class C felony to a Class A misdemeanor and sentence 
the defenclnnt accordingly. 

*Id .  
***Proposed provisional chapter of the Study Draft, providing for n sentence 

of dmth or of life imprisonment for cerhi~ l  offenses is proposed subject to rlecision 
regnrding the death penalty. 



3401 (1). The points mhich should be noted about the provisions under 
discussion are as follows : 

First, i t  is provided that there will be no minimum term unless the 
court takes affirmative action to impose one. This is a rerersal of the 
present status of the matter.28 As de~eloped in the introductory note, 
the reason for suggesting a reversal on t>his point is that the disadvan- 
tages of minimum terms are strong enou h at least to suggest that care 
be taken in their imposition. The possib 8 ity that a miqhnm term can 
be imposed by accident, which now exists, should be avolded. 

Second, the limit of the minimum term is s t ~ t e d  as one-third of the 
'Lprison component" of the sentence. Stating the limit thusly preserves 
the present law? and also errnits a minimum which does not exceed 
one-third of the time mhic ? 1 the defendant can potentially remain in 
jail before his first release. Preserving such a limit, of course, is essen- 
tial to the concept of an indefinite sentencing structure and t o  the very 
basis of having a. parole system. 

Third, subsection (4) advances criteria which must be satisiiylprior 
to the im osition of a minimum term. The idea is that m p n u m  
sentences s 'h ould be reservecl for the exceptional cases. and again that 
the disadvantages of such a term are such that i t  is sound to discourage 
their use in most cases. The reasoning is elaborated upon in the intro- 
ductory note to these materials, in the Preliminary Sentenc i emo- TI randurn,= and in  the ABA Report." What is required by su section 
(4) to this effect is that the court (a) obtain a presentence report and 
a report following a presentence commitment in all but the most expa- 
ordinary cases; (b) form the opinion after conslderlng t.hese materials 
that the case is of such an exceptional nature thnt s minimurn term 1s 
required ; and (c) state in some detail the reasons for ~ ~ h i c l l  this con- 
clusion was reached. It is also contemplated that ap ellate review of P sentences will be available a t  least in this context, a though it is the 
suggestion in these materials that such review should be a great deal 
broader. 

The reasons for each of these limitations may be summarized as 
follows. Acquisition of n prwntence report is necesarj  in such cases 
purely as an informationnl resource; it is hardly desirable to impose 
any significant sentence until ns much is known about the background 
and prospects of the defendant as can be uired from such a source. 
The purposes of the Bureau of Prisons stu ? y is £irst of a supplemen- 
tary nature in terms of information about the defendant, particularly 
from a medical and psychiatric point of view. But more important for 
this purpose, the Bureau will also set forth in such a report. the pro- 
gram which i t  would envisage for the particular defendant, where he 
mould be confined, \That would happen to him, what his rospects for 
effective rehabilitation wonlcl seem to be. nnd so on. d orrnntion of 
this type would also seem indispensable, except in the rarest of cases, 
to a judgment that s t  lenst n minimum period of codhement-par- 
tjcularly where the one-third limit mould permit a long minimum, as 
in Class A feloniesshould be imposed. The reason for the conclusion 

=See 18 U.S.C. gg L!2 -(a). See also Prelimhaw Sentencing ?&mom- 
durn, 8upra note 4, a t  part 11.0: ABA Report, w p r a  note 3. % 3.2(c) (vi) aud 
Commentary at 159-160. 

Preliminary Sentencing hfemornndum, aupra note 4, at part 11.6. 
' ABA Report, ~~~~a note 3, Commentary at 143.480. 



about the exceptional nature of the case has already been set forth : 
the disadvantages of being wrong suggest that minimum sentences 
should not be routinely imposed. And hnally, the reason for the re- 
quirement that the judge state his reasons in detail is threefold: to  aid 
him in the proce? of rationalizing his sentence in his own mind; to aid 
the arole decislon by making ,zrailable the reasons for the deferred 
e l ig  % iiity ; and to promdo n basis for ap leilate review. Revicw without 
lmowing why the judge did what he dl ~ ~ o u l c l  be unfair to the judge 
and burdensome on the system. 

d 
Fourth, i t  should be noted that there is no flat term of years in this 

roposal which serves as the ultimate limit of ,my minimum sentence, 
$he present statute provides that the one-third figure will sen-e as the 
highest permissible minimum, except that no nlinlmuln 1nay exceed 16 
years. No such figure is stated in this proposal because i t  is not needed. 
Life sentences are not provided *, and ceilings are suggested on con- 
secutive sentences so that a 45-par term, permissible under present 
law, would not be possible. If  either of these features of present law 
is restored, however, it will be necessary to state such a ceiling. It is 
proposed that the ceiling lm placed a t  10 years. 

6. Subsection (5) advances two suggestions : thnt the judge should 
be permitted to recommend the deferment of parole eligibility with- 
out making a binding order; and thnt the judge should be able to re- 
duce an imposed minimum to t h e  served if a case is subsequently made 
by the Bureau of Prisons for that result. Both are designed to alleviate 
the difficulty caused by a minimum term 11-hich, thou h i t  may s m  % proper at the time of imposition, may t u r ~ l  out to hare een ill advised 
many years 

The first suggestion is based on the principle that it, is a proper 
judicial function for the court to concern itself with the release of the 
defendant on parole during the first third of his sentence; giving the 
court authority to impose a minimum term of up to one-third means 
at least this much. Given this, the idea is that the judge should have 
a complete mn e of alternatives to cover this period of time :he should 
be able to be s' f ent, and lenve the parole decision to the pnrolc authori- 
ties unfettered by his interference: he should be able to state his opinion 
that the defendant should not be paroled within this period, though 
not bind the parole authorities if factors change over time: and he 
should be able to make an order which mill bind the parole authori- 
ties if he has come to the proper conclusions under t h ~ s  section. As a 
corollary, of course, i t  should also follow that what ha pens after the 
one-third is over is properly the concern of the paro y e officials; the 
judge should not attempt to influence the decision beyond that point. 
The second sentence of subsection (5) is designed to  suggest this as n 
principle. 

The second suggestion-that the judge should have a continuing au- 
thority to reduce an imposed minimum sentence-is based upon the 
idea that the Bureau of Prisons should have the opportunity to make 

'See chanter 36 of the Studs Drafx providing prorisionali~ for sentences of 
death or life imprisonment for certain offensea It is suggest4 thnt the highest 
p m i & b l e  minimum be 10 pears. see Commenh to .section 3201 of the Study 
Draft. 

=See -A Report, note 3, @ 3.2(c) ( v ) ,  6.2 and Commentary at 158-159, 
280-281. 



a case before the sentencing judge that a minimum term imposed 5 
years before is unduly restricting the Bureau from doing the right 
thing. Practice under a similar District of Columbia statute 32 suggests 
that. tl& opportunity mill rarely be exercised; but that does not mean 
that the principle is unsound. 
Sentence of I?qm$smzment f o ~  FeZony; Extended T e r m  : Section 32?0i& 
1. The major reason for the provision in subsection (1) is to pro- 

vide a foundation for appellate review. A statement of reasons in this 
context should also serve other values, in particular as an aid to im- 
proving the rationality of sentences, as ttn aid to corrections authori- 
ties in determining what to do with the clefendant in prison, and often 
as an aid to the defendant himself, whose attitude as he leaves the 
sentencing stage is an important factor in how lollg he wil l  in fact be 
in~prisoned.~~ 

2. As discussed a t  len@h in the Preliminary Sentencing Menloran- 
d1un,3~ the maximum l i m ~ t  of the sentence authorized for almost every 
offense is fixed with an eye to the worst offender who is likely to com- 
mit it. The theory of the proposal here is that the range ~ h i c h  faces 
the judge in the ordinary case shoulcl not be stated with an upper limit 
that. has been determinecl in that manner. The range of 6 to 7 years 
(with a prison component range of 3 to 4 years) is thus regarded as 
far more appropriate for the consideration of the sentence to be im- 
posed on most Class 13 offenders. There is still an additional incre- 
ment avaliable for the "worst" offender, on the other hand, who pre- 
sumably will f i t  one of the conclusory cate ories which are stated in 
subsection (2). To turn the matter m o u n t  unless the defendant is 
believed to fit within one of the broad categories set forth in the sub- 
section, then the judge should approach the need for imprisonment of 
a Class B offender by thinking in t,ern~s of s 6- to 7-year range of the 
m a s h u m  term, rather than the 6- to 15-year range which is otherrise 
authorized. 

3. The provision in suhection (2) is a variation of the estended 
term notion, which is discussecl in detail in the Preliminary Sentencing 
Jfernorand~m.~~ The major cliflerence between this propsal  and 
othe~s  that have been made is that it does not aclrance detailecl criteri:~ 
describing the types of offenders n ie~nt  to  be included within the 
section. The terms "professional criminal,!' '&persistent felony of- 
fender,'' and the like, are not further elaborated upon in the statute 
itself." 

The reason for this is that an attempt to set forth such criteria is 
likely to become orerly detailecl and cumbersome and to bog down 
the procedural process of sentencing to a degree that outweighs the 

" Sec D.C. CODE A n .  2 2 0 1 ~  (1961). 
For further discussion see ;LRd Report, supra note 3, Commentam ac 270- 

271. 
a Supra note 4. at parts 1.3,IIA. 
" ~ d .  at part 11.4. See also ABA Report, supra note 3, at 5 2.5(b) and Commen- 

r a v  at 83-10?. 
*Bmc!ieted subsections (3)  through (5 )  hare been added to section 3502 of the 

Studr Dmft to d a e  "wrsistent felony offender.'' "professional criminal," and 
"dangerous, mentally abnormal offender." The issue posed is whether statutory 
defmition is excessively rigid and development of the definitions is Inore appro- 
priately left to the appellate courts. 

38-881 0-7-r. 2 4 9  



advantages of recision which might be sou ht. And the goal of 
precision is a t  gest tm elusive bar@. It is be f ieved that the major 
advantage of the extended term id&%-~llicll is to ~-educc the param- 
eters of the normal sentencing decision-can be preserved without 
introducing these difficulties. The hope is also that tho terms will 
devolop more precise content through the normal common law process 
of adjudication, and that the meaning so developed nil1 be far  more 
satisfactory than if statutory delinit~ons are set forth at this point. 
It is of course also contem lated that appellate review of the sen- 
tence will be available in t \ is context, irrespective of whether the 
general concept of appellate reriew in all caws is accepted. I t  is in 
the uni ing and rat~onalizing of particularly long sentences that 'r the appe late courts can make their greatestcontribution.* 
Sentence of Z+onment for i~i8d-emeanor: Section 3944 

1. This section completes the basic structure of the rison sen- 
tences which are authorized under the proposal. As set Zr t l r  in the 
Preliminary Sentencing Memorandum.j6 and again in the introductory 
note to these materials, the purpose of the Class A misdemeanor limit 
is to state the longest custodial sentence of the structure during which 
no attempt at a serious rehabilitative effort will be made. The purpose 
of a short sentence without an attempt to irnprore the offender, in 
other words, can well be accomplished, i t  is submitted 11-ithin the 
limit of G months.** The reason for the Class B lixnit of 30 dnys is 
to permit the grnding of misdemeanors. 

2. The present lam is of course different. Rlisdenieanors me in 
the main not classified for t,he purpose of punishment, although tlie 
machinery is there within the concepts of misdemeanor and petty 
offense under the present ter~ninolog-y.~~ A l t l l ~ ~ g h  there is no clnssl- 
fication, minor Federal offenses presently carry a variety of mnui- 
mums within the limit of 1 year. . 

3. Comparative tables, reflecting the authorized sentencing struc- 
tures advanced in other recent efforts, can be found in the Preliminary 
Sentencing Memorand~m.~~ Both misdemeanors and felonies are 
included. 
Commitment to Bureau of Pri.9on.s : Section 390.5 

1. Subsection (1) is based on present 18 U.S.C. $4082 (a). There is 
only one change, and this is a chan-g-e of termhiolop~ rnther than of 
substance. Throughout these materials the Bureau of Prisons is desig- 
nated as the place which exercises authority over offenders sentenced 
to prison. The present statutes designate the Attorney General as the 
ultimata authority, and of course he has delegated his authority in 
the premises to the Bureau. KO particular rrenson is seen for continuing 
this circuitous route, and thus the references in this proposal are 
to the Bureau itself in those cases vhere the Attorne_r Genernl would 
not be expected to play an affirmati~e role. 

*The Stndy Draft contains at  this point an alternative to section 1005 (which 
defines leading organized crinle as a specific offense) : section 3203 escalates the 
penalty which may be irnpsed if the offender is found a t  the time of sentencing 
to hare k e n  a leader of organized crime. 
" Supra note 4, at part 11.1 (a ) .  
**Section 3204 of the Study Draft now presents three alternatives: 1 year. 

6 months, and 3 months. 
:Bee 18 1J.S.C. $j 1. 
Supra note 4, a t  part 11.1 (a). 



2. Tllis may also be the point at which t o  mention the possibility of 
a change in tlie name of the Bureau. "Bureau of Prisons" is mtlly !lot 
descriptive of t.lie function which the Bureau is expected to exercise, 
particularly if the parole stn~cture advanced in these materials is 
accepted. bbDepartrnent of Corredions" or some similar 

no such chan is recommended at this time. 
R ~ ' ~ ~ ~ ~  would seem more appropriate. I n  order to a\-oid confusion, owever, 

3. Present % itle 18 contains an entire chapter devoted to the subject 
of the Federal Youth Corrections Act.= h separate Youth Correction 
Division is thereby established within the Board of Parole to receive 
"youth offenders," defined as persons under the age of 22 at die time 
of conviction. The very complicated sentencing alternatives provided 
by 18 1-S.C. g 5010 authorize, in effect. the same sentences as are 
authorized for everybody else, plus the additional possibility of a 
6-year tern1 with the yout.li Division or any other term authorized for 
the offense with the Youth Division. 

Sepra te  institutions are xmintained wit.hin the Bureau of Prisons 
system at  xhich special programs are provided for youths committed 
under 18 U.S.C. g 5010. Those who h a ~ e  been committed under 
the 6-year sentence as youth o f fende~  are eligible for "conditional 
release" under 18 U.S.C. 5 5017 (wkch is the same t b g  as parole) 
at any time, and are required to be conditionally rele'md a f b r  4 
years. Unwnditioilal release must occur after 6 pus 1iwe expired, 
and may occur sooner. The idea, as can readily be seen, is similar to 
the "pr~soii w~ii~)onent-l~arole component" idea which underlies the 
recommendations niade here for all sentences. 

Similar provision is made by 18 U.S.C. 5 5017(d) for tlie offender 
who is given :L sentence longer than 6 j-ems. H e  nmst bo released con- 
clitionnlly 2 yews before the expiration of his term, and miiy be 
rele'zsed an time before. I n  both cases, the con\-iction is automatically 
set aside i f  tlie youth otfender is unconditionally discharged befare 
the expiration of his masirnuni term. Such discharge may occur 1 
year after conditional release, and as noted, must occur at some point 
prior to the expiration of the maximum sentence in order for the con- 
viction to be set aside. 

The jud,gnent here is that nothing would be added to the proposed 
structure by retaining t h e  youth oEender provisions ns s sepamta 
sentencing alternative. The same 6-year sentence is available follow- 
ing the conviction of n Class C felony, with a &gear prison component 
and t~ 2-vear parole component. Only the parole component need get 
longer & the level of seriousness of the offense increases. And in all 
cases the court will have the option, as i t  does now. of sentencing the 
defendant without a minimum term. 

The important point underlying the existing youth offender pm- 
visions is that the Bureau of Prisons is directed to make special tre& 
ment provisions for young offenders and to make special efforts to 
put tliem back on the streets in better shape than when they came in. 
rhis feature of the present system viould be retained in the separnte 
chapter, not yet drafted, to which reference is made in s u k t i o n  (2) 
of section 3205. What would happen under this proposal is thus that 
the i u d p  m u l d  impose sentence on the youth oflender just as he 
would on anybody else, but 110 would be e m p o w e ~ ~ d  to recommend 

DO 8ec 18 U.S.C. gg 600Wj026. 



as part of the sentence that the offender be confined and t rea t~d  in 
these special facilities. 

What this would mean in terms of change in the sentences which 
the judge could impose would be two things: (a) The court could not 
impose a sentence as long as 6 years on a midemeanant or on a felony 
offender who comitted an offense punishable by less than G years; and 
(b) the parole component mould be longer in those cases where the 
offender committed a crime more serious than a Class C felony. 

Neither of these chan is viewed as undesirable and, of course, 
either could be p e v e n t r b y  adding to the provisions of subseetion 
(2). It seems clear in any event, hoverer. that an elaborate separate 
chapter is not needed as art  of the sentencing Code, although an 
administrative chapter w d  hare to be added in order to preserve the 
duty of the Bureau to maintain separate . . facilities and in order to 
accomplish certain other necessary ' trative purposes. 

It should also be noted in this connection that it is presently con- 
templated that a separate chapter of the new code \\ill be del-oted to 
the subject of the collateral disabilities of conviction and to such 
matters as when a conviction should be expunged by virtue of the 
satisfactor serrice of a sentence. It may be part of that  chapter, for 7 example, t lat all offenders who successfully complete a term on proba- 
tion will be entitled to ha= t.heir sentences set mide. The same may 
be desirable for those who are pamled early and who achieve dis- 
charge well before the expiration of their nlnximum term. I n  any 
event, i t  is a t  this point that the quwtion of setting aside the convic- 
tion of youth offenders will be considered, and where the present law 
on this point can be continued in effect.." 

I t  should be noted finally that this recomn~endation concerning how 
youth offenders should be handled is very much dependent upon the 
acceptability of many of the other recommencla~tions In this draft. The 
thin that makes attractive the idea of abandoning a complicated set 
of a$diditional aJternatives is the flexibility of the present structure us 
regards adults. I f  the adult structure is made less flexible, as by the 
adding of exceptions from parole eligibility, mandatary minimum 
terms, and the like, t,hen retaining a separate youth offender chapter 
in the sentencing Code mould h o m e  desirable as an ameliorating dc- 
vice. It of course has this effect now, Le., it. nuthorizes the 6-year term 
even though the youth is con~c ted  of an offense which requires a 
much heavier term for adults. I f  such requirements are continued, then 
perhaps separnte youth provisions should be continued as well. 

4. Essentially the same proposal is made in subsection (3) IS re- 
gards narcotics addicts. Present 18 U.S.C. @42514255 contain 
an elaborate structure specially established for those suspected of 
narcotic nddiction. The structure is available only for t.hose convicted 
of particular types of offenses (generally s eaking, offenses of violence 
and of narcotics selling are excluded; o ff enders who have two prior 
convictions or three prior civil commitments as an addict are es- 
cluded). An eligible offender may be committed by the judge for 30 
days for study to determine whether he is an addict and whether he is 
likely to be rehabilitated throu h treatment. I f  the court finds him to 
be n treattlble addict after sucf a study, it may wmrnit him for an 
indeterminate period not to exceed 10 yeam, but in any event not to 

*Bee chapter 35 of the Study Draft and the comments thereto. 



exceed the nlaximum otheivise authorized for the offense committed. 
Conditional release a n  occur after 6 months of treatment, after which 
the offender is t,rented like a normal parolee with the exception th t~t  
the Burem still has aftercare authority wlich may be contracted for 
to assist him in avoidink a return to l k  addiction. 

The idea shere too is t lat additional alternatives are not needed in 
the sentencing chapters of the new Code, although there will again be 
a need for an administrative &a ter to authorize the Bureau to ex- f pend funds for the treatment anc tftercare of narcotics addicts. AS 
m the youth case, the judge would impost? sentence on an addict just 
as he would in any other case. He  could procure a study under section 
3005, however, and if he finds that he is dealing with an addict, he 
could recommend treatment as part of his sentence. 

What this would mean in terms of change in the sentences wluch the 
judge could im ose would be three thhgs : (a) treatment for addiction 
could be inclu ! cd for a conviction for any offense, even a crime of 
riolence, although tdhe sentence in such a case would not be any shorter 
than i t  otherwise wodd be; (b) a minimum sentence could be imposed 
in conjunction with an order that trearment as an addict be renclered: 
(c) the 6-month minimum for every case would be eliminated, ~ i t l i  
tho normal parole structure substituted in its place. 

A ain, none of these clianges is viewed as undesirable. And the gain 
of e f minating a coinplicat$ and c~unbersome set of additional sen- 
tencing nlternatives seems significant. It should be noted here too, horn- 
ever, that tho mason such a chan e can be offered is the flexibility of 
the main sentencing provisions. f f  thej- become more rigid, particu- 
larly in the r uirement of minimm? terms for possessors of narcotics, 
for example, 7' t le advisability of retaining a separate iinrcotlcs chapter 
will hnve to be reconsidered. 

Finally, i t  should be noted that this change will of course hare no 
effect on the civil provisions of the Xarcotic Addict Rehabilitation 
Act of 1066. They are operative independently of criminal prosecu- 
tion and mould continue to be so. 

5.  Both subsections (2) and (3) state that the court may "recom- 
mend" as part of its sentence that youth offender facilities be emplo~ed 
or that treatment be provided for an adclict. There are several reasons 
why "recommencl" as opposed to "order?? or %quire" is used. In  the 
first place, i t  is the b s i c  responsibility of the Bureau, and not the 
courts, to rnake treatment decisions once a prisoner has been sentenced 
to imprisonment. This is the case now ~ i t h  regard t o  adults, and no 

i5 
articular reason is seen why i t  should be d~fferent in these cases. 
econd, if the court were empowered to  order special handling of 

certain types of offenders, a whole series of collateral problems would 
be introduced: What would happen: for example, if subsequent det-el- 
opments made it acl&dde to more a youth ofl'ender into tin adult 
facility or a narcotics addict from a specid treatment facility into n 
hospital or a mnximum security primn! T o d d  the Bureau have to 
return to the sentencin~ court for permission to  make such changes, 
;~nd  if so, what kind o f n  hearing would take place! 
Concuwent and Consecutive Temn-s of Imprisonment: Section 390.5 

1. Subsection (1) confirms thc existing authority of the Federal 
courts to impose (.oncurrent or consecutive terms of imprisonment, 
both when sentencing a clefenclnnt who has been convicted of more 



than one offense and when sentencin a defendant who a t  the time of 
conviction remains subject to an un 6 ~scharged prison sentence.'O The 
subsection also requires that the court act affirmatively in order to 
impose n consecutive sentence. 

2. Subsections (2 and (3) are designed to address the issue of 
whether and vhere lm ts  should be laced on the power of the court 
to irn se a consecutive sentence. Su section (3) deserves considera- 
tion d'O rst. 

i 
The basic idea underlyin the provisions of subsection (3) is that 

consecutive sentences shou f d not be permitted to accumulate end- 
lessly and, moreover, that the function of the consecutive sentence 
should be similar to the long sentences imposed on dangerous or repeat 
offenders. The recidivist, the dangeroils offender, and t,he offender who 
stands ready to be sentenced for multiple crimes all pose s i e l a r  dan- 
gers to the public safety. The suggestion of subsection (3) 1s that the 
same ultimate sentencing limit should be applicable to both. 

Thus, for example, an offender who had three prior felonies and 
who conin~itted n Glass H offense could bc sentenced under sectiolls 
3201 and 3202 to n rnaximuln term of 15 years, diereas t.he l i m t  
would be 7 years if he were a first offender who presented no special 
dan rs. The effect of subsection (3) is to set the same 15-year limlt 
if t i? e defendant is subject to sentence for multiple crimes the most 
serious of which is a Clnss 13 offense. The relevnnce of his at.her off en.^ 
to a proper disposition, in other words, ought essentially to  be the 
same as the relevance of factors such as unusual dangerousness, pro- 
fessional criminality, and n serious prior record. 

3. The bracketed language of s~~bsection (1) raises the question of 
whether an additional limitzltion is desirable, and also is intended to 
emphasize the need for another approach if the aggregate maximum 
provisions are not adopted.* There are some cases where the defendant 
has technically committed more than one offense, but where the pur- 
pose of providing limits for classes: of offenses would be defeated if 
the fact that. he llas violated more than one statute permits pyramid- 
ing the sentences. The most obvious, perha s, are cases involvmg lesser 
included offenses or even e ual offenses w ere some overlap in defini- 9 B 
tion is unavoidable. h simi ar situation ~ o u l c l  be a conviction of con- 
spiracy, attempted who planned 
and executed a single starts to shade off when 
examples such as the as constituting four 
offenses is compared with the murder of four people by a single act 
as constituting four offenses. 

The bracketed language of subsection (1) is an admittedly unsntis- 
factory attempt to state a principle which r i l l  reclude a consecutive 
sentence in some snch cases. As observed in t f ~e ABA Report," no 
satisfactor way of starting swh a limit has been derelopod elsewhere, 
primarily g ecause so many potential variations can arise. I t  would be 

'For dlscnssion of the range of provisions which exist across the country. see 
ABA Report supra note 3, Commentnq nt 172-175. 

The bracketed Inngunge rend: "The court shall not impose consecutive sen- 
tences for offenses which were committed ns part of n single course of conduct 
during which there wns no sul~stnntial change in the nature of the criminnl 
objective." A new subsection (2) was inserted in its place. See paragraph 6 of 
the comment on Multiple Prosecutions. 8trpra. Sote thnt conriction of both an 
inclusive nnd its included offenses is prohibited by Study Draft section 703(3). 

ABA Report, supra note 3, Commentary nt 175-176. 



the recommendation here, however, that no such limit is needed if the 
general aggregate n ~ a s h u m  limitation proposed is accepted. Both a 
sensible limitation and a constructive criterion are included within 
that approach. To attempt more is llot seen as necessary or particularly 
desirable. 

a ions On the other hand, if the ngqegate maximum recommend t' 
arc not adopted, more attention n d l  have to bc focused on cleveloping 
a rinciple for inclusion within subsection (1). Sure1 the imposition P B o consecutive terms should not be entirely open-en ed." I t  may be 
also noted that the problem can be attacked through a provision pre- 
venting *'conriction~' of orerlappmg or included offenses. But it is 
the sentencing consequence wliich is the more significant, ancl the need 
to choose which conviction is the more desirable creates other problems 
which can be avoided by trentin i t  as a sentencing matter. 7 4. The aggregate maximum imitation also clarifies the instances 
in which the general limitation is intended to apply. The most obvi- 
ous and frequently recurring case. of course, is where the defendant 
stands ready to be sentenced for rnult.iple offenses. Language is added, 
however, to assure that the lilnitntion will also apply in cases l~here  
the defendant has already been sentenced for one offense and stands 
ready to be sentenced for nnother offense committed prior to the im- 
position of the first sentence. For example, the limit wonlcl apply if 
the defendant committed two offenses, was tried for both together. 
and mas sentenced for both a t  the same time. It would also apply 
where the defendant Tas tried and convicted for one of the two 
offenses, sentenced for that offense, and later tried and sentenced for 
the other offense. The acciclont of the timing of the prosecution, in 
other words, would not, affect the ultimate length of the sentences 
which could be imposed. It, is 111so prorided as a corollary that both 
Federal and State sentences shonlcl be counted in computin the h i -  F tation. The accident of jurisdiction. it would also seem, s ~ o u l d  also 
be irrelevant to the maximum sentence which can be imposed.43 

It should also be noted, of course, that offenses committed after 
mother sentence has been imposed-such as nn escape or an assault on 
n guard-would not be subject to the limitations of the subsection. 
These cases of course present different problems. ancl there would be 
no limit on the extent to which a sentence for such an offense could 
be added on to an existing sentence. 

5. Subsection (4) parallels the reconmlendntions of proposed sec- 
tions 3201 (1) nncl 3608 1)y treating the imposition of a consccutire 
sentence as an unusual mrasurr, and by requiring certain estra steps 
to insure that care is taken. The court is required to g i m  reasons, and 
to conclude thnt the case is of an exceptional nature requiring the im- 
position of i l  longer-than-norm11 term. -1s in the cited sect~ons, the 
court is also required in most cases to seek a diagnostic study from 
the Burem of Prisons. 

6. S u l k t i o n  (5)  is inrl~ided for three reasons. First, if the de- 
fendant has both a 6-month sentence m d  a 5-year sentence to serve, it 
would seen under present 18 1J.S.C. $4083 t l ~ t  the 6-month sentence 

"See, e.g.. I'reliminnry Sentencing 1\Iemarnnduui, nrcpra note 4, nt part 11.7. 
USec ABA Report, srrpra, note 3, 8 s  3.4. 3.5 and Commentary nt li%lSO, 182- 

184. for an elaboration of the rensorlir~g underlyiug tllese provlsionu. 



mould b required to be served in a nonpenitentiary setting (unless 
the defendant consented to serrice in a penitentiary) and the 5-year 
sentence in a penitentiary. Subsection (5) would require the Bureau * 
to add the sentences together. and to treat the defendant as though 
he had receired a single sentence of 5l/i yenls. For  correctional pur- 
poses, in other words, the total sentence should be considered as the 
sentence for which tho commitment. v-ns made, rather than a series 
of shorter terms with independently derelopecl incidents. 

The second problem to which subsection (6)  addresses itself is the 
manner in which minimiim terms of consecutive sentences should be 
considered. It is possible to consider consecutive sentences as entirely 
sepnmte units and not to permit the service of any part of a second 
sentence m ~ t i l  the first has been completed. By this view, a defendant 
who was giren two consecutire &year sentences, each with a 2-rear 
minimum, could be held for 10 pears until he first became eligible 
for parole: i.e., the minimum term on the second sentence would not 
begin to run until the complete expiration of the first sentence. The 
purpose of subsection (5) (c) is to prevent such n case from occiirrmg. 
I n  the example given, the defendant mould be treated as though he 
had a 16-year term with a 4-gear minimum. His parole component 
mould be the parole component for the most. serious of the offenses 
committed.44 

The third problem which is treated by subsection (5) deals with 
the award of credit if one of several mi~lt~iple sentences is set side.  
kssurne n  defendant^ sentenced to consecutive terms of 5 and 8 years. 
After he has served 3 years, he successful!y attacks the 5-year sentence, 
by habeas corpus or direct appeal, leamng only the 8-year sentence 
validly outstanding. Agnin i t  is possible in some jurisdictions to  argue 
that the 8-year sentence  as not to ,begin until the 5-year sentence was 
completed, and hence that the 3 gears of time serred against the 5-year 
term should not be credited against, the remaining 8 years. Such :I 
result is unconscionable and would be prerented by subsection (5). The 
defendant must be taken a t  all times to  be subject to a single prism 
term consisting of tho aggregate of all of the validly imposed terms. I f  
one is later declnrecl invalicl, then the composite term would be re- 
duced by bhe amount of tho invalid term (in the example fiiven, from 
13 years to 8 years) and the defendant woulcl automatically have re- 
ceived credit for the time already ~erved.'~ 

7. Subsection (6)  stntes n corollary of the aggregate mnximum limi- 
tation requiring consideration of all State wntences in the computa- 
tion of the Federal consemtire sentence limit. Unless the court has 
explicitly stated thnt I\ Federal sentence is to hc s e n d  consecutirelr 
to n State sentence, the Bureau is directel to give the defendant credit 
for d l  time served in IL Stnte prison since the conimission of the Fed- 
ern1 offense. This c1or.s not limit the discretion of the court, except to 
the extent p ro~dec l  by the overall limit on cunlulation of sentences 
provided hv aggrepte maximnm limitations. What it does is imple- 
ment in this context the principle stated in subsection (1) that 

*The Roard of Parole in the StT~dy Draft 
For further discns.sion, see ARh Report. strpra note 3, Commentary nt 181. 

"For further discussion, see ABA Report, id., at 104-196. 



silence by the court will result in t.he concurrent service of multiple 
~8ntences .~~ 

1. ~itbsection (1) is n retentltion of tlie substance of the first sentence 
of present 18 U.S.C. 3568. No chnngeis intended. 

2. Subsection (2) is also derived from 18 U.S.C. 5 3568, and agnili is 
not designed to effect any substnntive change. 

3. Subsection (3) is new. Tho mait1 idea is to take care of the case 
in whicli the defendant is first arrested on t~ relatively minor charge, 
but subsequently prosecuted on :L more serious charge for an offense 
which either was disco~ered after tho arrest or, as oFten happens, wl i~  
tlie unclisclosed basis for the arrest in the first place. As pointed out in 
ABA Report (commentary a t  196), Sew York presently has a sixmlnr 
provision, though some~hnt  narrower t11:in the offered subsection. No 
system of compensntion is nvail:ible for those who arc falsely al~ested 
or who are arrested, held and not prosecuted. For  tia ally thp same 
reason as credit is awarded under subsection (2) to one who ~s con- 
victed of the offense for which lie was arrested, it would seem sound 
to award credit in this context for all offenses committed prior to Itlio 
arrest, 

It sliould be noted, of coursc, that sucli credit statutes do not oper- 
ate as a limitation on the sentencing court, except to the extent that 
the sentence the court wishes to impose plus the credit due would bs- 
ceed the maximum for the offense. And it is in just this situat.ion where 
the defendant \~ou ld  seen1 entitled to x-eco nition of the fact that lie 
has alwncly served part of wl~:it could rea 5 istically be viewed as the 
sentence for the ofi'ense for wliicli he is ultinintely convicted. 

Authorized Fi.ne8: Section 3301 
1. The need for rationalizing the authorization of fines by c.lassifying 

offenses into a small number of cxtegories is just as great in the cass 
of fines as it is in the case of inipriso~unent.~~ The issue is more where 
the limits should l>o set tlian whether the approach of the seotion is 
desirable. 

2. On tho question of wlierc tllc fine limits should be set, the Pre- 
liminary Sentencing J iemoxnncl~ui l~kts  forth the range of fine levels 
now found in Title 18. As there shown, there are 14 different fine levels 
stated in term of a specific sum, with :r high limit of $25,000 and a, low 
limit of $50. .Authorized sunis which h a w  been recommended by other 
recent Code refonii efforts are snrnmarizecl i11 the discussion of the 
Preliminary Sentencing RIemorai~dum.'~ 

'dTllilc the limits which are stated hem nliiy a t  first glnnce ,wm low, 
they were set at. these lerels for n specific mason. Fines are most valu- 
able as a correctional measure in ens where the defendant has gained 
economically from his ofiense or where he has caused some measurable 

'See ABA Report, id., at 8 3.5 (c) and Cornmentar at 184-188. 
*' See Preliminar~. Sentencing Jlc.morandum, supra note 4, nt part 1.1 (a )  ( i i ) ,  

and .l(b). where the present chaos is catalogued. See oleo A B A  Iieport. auprn 
note 3. at 118-110. 
" ~re1iminar.r Sentencing Jlemornndum, id., at part 1.1 (b ) .  
I d .  at Part 11.1 (b) .  



loss t o  the victim. I n  these cases, subsection (2) provides an overall 
limit of twice the gain or twice the loss which can be used as an alter- 
native to the limits stated in subse&ion (1). Thus, if an offender gains 
$25,000 from an income tax violation, he could be fined up to $50,000; 
if a person's unlawful security manipulations caused losses of $50,000, 
he could be h e d  up to $100,000. The fine limits stated in subsection 
(l),.therefore, are designed only to apply to  those cases where eco- 
nomlc gain or  loss is not involved or 1s not easily measured. In the 
former cases, hes are normally not appropriate and will not be used. 
Murder, rape, assault, and the like, are not generally suitable offenses 
for the use of a h e .  On the other hnnd, if there is some unique cor- 
rectional value to be served by imposing n fine in such a cnse, no reason 
is seen why the limits posed will not be t~dequate. 

3. Subsection (2) has its counterparts in the present Federal Code, 
but nowhere in such n generalized form ns is offered herePo 

4. Two further points which are not included in the section under 
discussion should also be noted. The firs% is the possibility of higher 
fine limits for corporations. h'o recommendation on this point is made 
now,. both because the sub'ect of appropriate sanctions for corporations 
is stdl under study and b ecnuse it is felt that subsection (2) rould 
normally come into play in such offenses and would authorize a suffi- 
cient h e .  The second is the possibilit of lirnitingfines, as has occurred 
in Sew York, to  crimes where the de 2' endnnt gained money or property 
through the commission of the offense. A less restrictive form of this 
proposal is offered in proposed section 3302 (3) and thus the proposal 
IS not reconmended for inclusion here. 
Imposition of Fi~zes: Sectio?t33V2 

1. There is no provision comparable to this section in existing 
Fedeml law. 

Subsection (1) is desi ed to suggest both a geneml criterion for the 
assessment of h e s  tin IF two important limitations. The general crl- 
terion su gests that i t  is always relevant. to the issue of how much 
the fine s f iould be to  consider the financial ~wources of tho defendant 
and the impact which the fine nil1 hare on his own particular economic 
situation. This consideration, of course, cuts both ways: n very small 
fine on an impoverished defendant ma well have substantially the 
same effect as a very large fine on a wellto-do offender. Tho standard 
stated in subsection (1) thus may result in increasing the amount of 
the fine because of the wealth of the defendant as well as d e c ~ s i n g  i t  
because of 11is.povert.y. 

The two limitations are stated as absolute prohibitions.* It is folly 
to impose a fine on an offender when i t  is known that  he cannot pay it. 
And the thrust of this section is that the court must make itself aware 
of the defendant's economic situation nnd his abilit_r to pay in order 
to make n judgment, about whether he is or will be able to pay any 

"For exnmples of speciflc offenses which authorize this method of computing 
the authorized flne. see 18 U.S.C. 8% 615 and 201(e). Notice also thnt many of the 
newer pmposnls di-wussed in the Preli~ninary Sentencing Memornndnm, id., 
permit this alternative method of ,&ating the limit on the flne which can be 
impowl. See also ABh Report, stfpra note 3, at I 2.7 (f ). 

*The clause prohibiting the court from sentencing a defendant to pay a fine 
unless "he is or wil l  be nble to pay i t "  has been deleted ns nnnecessaw because 
there is no snndion under section 3301, for nonpayment against n defendant who 
is unable to pay. 



fine that is imposed. The s w n d  limitation is based on the principle 
that it is w o u n d  for the gore.rnment to get into the business of com- 
peting with the victims of crilne for the often meager resources of 
the defendant. Fines should not be used as n substitute for restitution 
or reparation to the victim. It nin,y be appropriate, indeed, for general 
legislation to  address itself to the diversion of fines into a fund for 
the compensation of the victims of crime. 

A word should be added about the imposition of fines on those \ ~ h o  
cannot pay. The practice in many States is that no inquiry into abillty 
to pay is made and that many fines-often most-are beyond the finan- 
cial capacity of t.he defendant. Prompt comnlitment to jail for non- 
p a p e n t  is the frequent result. Aside from the analogies to debtors' 
pr~son which such a consequence inrites, it seems particula~ly ironic 
that the sentencing judge determines on the one h m d  t.hat ltul is not 
necessary in cori-ectional terms to protect the public or to rehabilitnte 
the defendant and that s fho  will suffice to meet these objectives, but 
on tho other hand the result of the sentence is the very jail sentence 
which has been determined to be unnecessary. 

This does not seem to be a particularly signzcant problem in the 
Federal system today, primarily because u criterion similar to the 
ability to pay clause seenls to be in use in most Federal courts as a mat- 
ter of practice. This reinforces its soui~clness and increases the value of 
adding it to Title 18 to promote unfor~n i ty .~~  

2. Subsection (2) is designed to retard the routine imposition of a 
fine when ot.her sanctions have been authorized. The idea is that fines 
are of sufficiently doubtful correctional utility that extrn care should 
be taken if it is thought that the only sentence should be a h e .  

3. Subsection (3) is aimed nt the sanle general purpose when fines 
are used in conjunction v i th  other sanctions. Again, the suggestion 
is that fines should be used only when some specific correctional pur- 

ose can be discerned, and that probation and imprisonment should 
l e  the staple of the corrwtional arsenal. 
1. Subsection (4) makes expl ici t the uut hority of the court to permit 

installment payments when a fine has been i~nposed.~' 
5. The postponelnent of determining the consequences of nonpny- 

ment, required by subsection ( B ) ,  involves a point very much the same 
as is inrolred in determining nt the time of sentence the sinction to 
be employed if probation is violated. The judge at the time of sen- 
tencing, particu1:irly if he has determined that the defendant can pny, 
is not in a position to guess about rrhy i1 h e  might not be paid and 
what he should do if it is not. I t  surely is sound for him to wait until 
he knows why payment v a s  not nmde before he forms his judgment 
about :in approprulte response. As observed b the ABA study, there 
simply is no sound correctioml objective to %e served by t h  often- 
heard (a t  least in S t a h  courts) "30 dollars or 30 days.,' 53 

For further discussion of the problem and a summary of present Federal 
statutes, ace Prelirnin:~ry Sentenci~lg Nernornnd~m. xtrprn note 4, at part 11.9. 
Nee also AUA lieport, s~ ipra  note 3. Commentary nt 11%124. 

=For a collection of State stl~tutes which in terms permit this, 8cc ABA 
Report, supra nt 12-11"; 8€C (1180 Commentary at 119-121. 

' I d .  at 127. 



Revocation of a Fim : Section 3303 
The principle that a fine should not be imposed on an offender who 

rill not be in a position ,to pay should be flexible enough to accom- 
modate cllanges 111 finmcinl condition. For this reason, a provision 
authorizing the court to react to an altered financial condition is 
appropriate. Both the Model Penal Code and the proposed Michigan 
Code contain similar p ro~ is ions .~  Present Federal statutes are silent 
on the point. 
Response to  Nonpayment: Section 5304. 

1. Present Federal law dealing with the offender who does not pay 
a h e  pennits imprisonment untll the fine is paid.s5 An offender who 
has been imprisoned for 30 clays solely because of the nonpayment of 
n h e  can make application to the warden or to n U.S. Commissioner 
for a hearing on whether he should be released. He  is then entitled 
to his release if it is found that he is unable to pay the fine and that 
he does not have an property exceeding $20 (excluding roperty that 
is exempted from {erng taken on execution for debt). Ire risoner 
also must take an oath to this effect (pauper's oath). Fina y, i t  is 

i 
E 

provided that. the Attorney General ma intervene if t.he offender has 
more property than $20, and may cause is release if such excess prop- 
erty is found reasonably necessary for the suplmrt of his family. The 
Attorney General may also claim part of the excess property in artial 
satisfaction of the fine, and mny similarly effect the prisoner's re i' 

It seems to be generally agreed that these provisions nre largely 
obsolete. It also seems to be the case that they are seldom used. 

2. Tho basic idea underlying the substitute proposal contained' in 
this section is that imprisonment is justifled as n method of enforcing 

ayrnent of a fine, but is not justifiable as a substitute for the fine. 
fmprisonment is therefore permitted on1 in the case rrhere the de- 
fendant can pay or could have paid) the &e, but will not pn it. Sub- d' sections (1) and 2) implement this Iden by imposing on the efendant 
the obligation to  justify his failure to pay a h e  or an installment and 
by emitt ing the imposition of the specified prison terms if he fails 
in $t effort. The pnson terms are fixed at lengths which are deemed 
appropriate for the essentially contempt~uous behavior involved. in 
nonpayment of a fine; any issue about rison terms for the underlymg 

tence was imposedP7 
B offense would of course have been reso red at the time the initial sen- 

3. Two further issues should be noted. The first is whether thc 
service of the term of imprisonment imposed for nonpayment of the 
h e  should discharge the abligation to pay. Thc recomnlenclntion here 
is that it should not, and therefofe no mention is made of the point in 
the statute. The intention is that the civil collection methods of subsec- 
tion (5) would remain available after the prison sentence was served 
and that the defendant not be permitted to exchange 6 months in jail 
for a heavy he. 

"MODEL PENAL CODE. !j 302.3 (P.O.D. 1962) ; ?rfIcH. REV. CBM. CODE. f ltilO(3) 
(Final Draft 1967) ; aee alao S B A  Report, attpra note 3,  nt f 6 . 5 ( a )  and Com- 
mentary at ZJ3.5. 

"See 18 U.S.C. !jx&5. 
=See  18 U.S.G. 3569. 
"For an elaboration of the reasons behind such a structure and an eramina- 

tion of the alternatives employed in most States, aee ABA Report, arcpra note 3,  
at f 6.5 and Commentary at 285-203. 



The second issue is whether the defendant should be released from 
jail if he pays the fine after he has been committed but before his term 
E up. Arguments can  be made both ways : the purpose of the im rison- 
ment is to  collect the h e ,  and once this purpose has been ae%eved 
release perhaps should follow; on the other hand, the defendant did 
not pny-when he could hnve, and his term of imprisonment is in fact 
a commtn~ent for willful violation of an order of the court. Release 
upon payment does not necessarily purge the contem t of such action. 1 Rather thnn specify one of these alternatires in t e statute l t~elf ,  
subsection (2) leaves this issue to the judge. This way the attitude of 
the defendant can be made a part of the judgment on xhether he 
should be released if he pays.58 

4. Subsection (3) presents the alternatives in the event the court 
concludes that the defendant has made a proper showing of excuse 
under subsection (2) ). More time, a reduction in amount, or  a complete 
revocation would then seem a ~propriate, again consistent13 with the 6 position that files should not e sough! from 'those .who cannot pay. 

5. Subsection (1) creates an obligation on organization officers to 
pay fines levied against organization assets, and subjects t.hem to im- 

risonment under the foregoing subsections if t1.w~ inexcusably refuse. 
Brgmizatious would also be mbject to  tire c ln l  enforcement tech- 
niques authorized by subsection (5).  

6. Subsection ( 5 )  permits the court to use the techni ues available 7 for the colle~tion of money judgments in favor of the 1 nited States. 
A similar prorision is now found in 18 U.S.C. 5 3565. One change of 
s~tbstance is intended. The present provision simply alithorizes the 
use of civil enforcement methods, without specifying who initiates 
the use of such collection techniques. The proposal in subsection (5) 
explicitly resen-es this question to the court, on the ground that i t  
ought to be part of the overriding correctional determination with 
which the court is otherwise c l~arged .~~  

CIIAPTER 34. PAROLE 

Parole ~ l i ~ i b z k t ~ :  Conside~ation: Section 3-4.01 
1. Subsection (1 )  in effect states the definition of 'minimum term" 

as it is used in these materials. The defendant is either immediately 
eligible for arole, or  his parole eligibility is deferred for the period 
of time fixe$bY flie sentencing court under proposed section 3*201(4). 
The reasoning underlying the approach is set forth in paragraph 5 
of the commentary to section 3201. 

'3. Subsection (2) sets forth the frequency with which it is man- 
datory for the Bureau of Prisons* to consider the question of parole 
for :I. giren inmate. The first considerstion must occur a t  least 60 days 
before the expiration of iiny minimnm sentence. If there is no mini- 
mum, the period is at l e s t  60 ditys before the expiration of the first 
year of the sentence. A n  order is then required to be entered gmnting 
or denying parole. I f  parole is denied, then further recons~deration 

Y For competing recomme~~tlntions on both ~ i n t s ,  aee AB.% Report, id., (i 6.5(h) 
and Commelltnry nt 292-2133. 

For further discussion, 8ec ABA Report, id., 6.5(c)  and Commentary nt 
293-294. 

*TLw Study Draft places jurisdiction over all parole decisions in the Board 
of Parole rather thnn in the Bureau of Prisous. 



of the parole issue must take place at least once a year and further 
orders must be entered a t  the same intervals. 

The reason for the formal orders denying parole is to trig er the 
right of the prisoner to appeal under subsection (3): The burpeu 
of Prisons may of course consider the parole question a t  an 
during t.he penod of the prisoner% eligibility. But it is ~wquire i' to do 
so in a fashion which is subject to nn appeal to the Board of Parole 
a t  least once n ear. 

The periods L e d  by subsection (2) are not a substantial departure 
from resent practice. 

3. Absection (3) im lements the major change in function of the 
Board of Parole from t \ at of the agency that considers parole in  the 
first instance to an ngency of review. The reasons for suggesting this 
change in existing prnctice have been .set forth in the introductory note 
and need not be repented here. 
Timing of Parob; Criteria.: Section 34@ 

1. Subsection (1) performs t r o  functions. I t  states as the policy 
.of the United States that offenders sentenced to the penitentiary for 
felony be retained for at least 1 year. This is the minimum period of 
institutionnlization which is thought to be necessary for a mtional 
process of classification to occur and for the beginning of a program 
of rehabilitation to be undertaken. Unlike several recent reconm.enda- 
tions which have e~nbrnced this iden ho~ever ,  the 1-year minimum 
is not stated as a limitation on eligiblity. It is a criterion to 
be a plied in most cases, but at the same time does not tie the hands of 
the E ureau** if an unusual net of facts seems to call for enrlier parole.e0 
This of course is on the nssumption that the court has not set a 
minimum term. 
Once the year has assed, howe~er, or once any minimum term has 

expired, tho policy c ! langes to one of presuming the desrability of 
parole in the absence of affirlnatire reasons for retention. The reasons 
for postponing parole which are recognized by the subsection are b r p d  
enough to encompass every legitimate desire to continue the detenhon 
of tho prisoner. I n  the absence of a re:tson to keep him in, the section 
rensons, he should be released. The expense of his continued retention 
and the probability that his chances of rehabilitation are better the 
sooner he can be put back into the community would seem to justify 
such nn a p y a c h .  

It shou also be noted that, as is the case nor ,  it is not the sug- 
gestion that the application of those criteria to individual cases be 
subject to  judicial r o v i e ~ . ~ '  Review by the Bonrd of Parole is con- 
templated nt yearly intervals. 

2. Subsection (2) nnrrows the range of retention criteria once the 
offender has actually served two-thirds of the imposed maximum 
term. The proposal IS derived from the suggestion discussed in the 
Preliminary Sentencing Memorandu~n.~~ The Idea is that an offender 

*Subsection (3) providing for appeal from n decision of the Bureau of 
Prisons denying parole to the Board of Parole has been deleted. rnder the 
Study Draft, nll parole ileclsions nre made by the Bonrd of Parole. 

**Board of Parole in the Study Dmft. 
:See ABA Report. eupra note 3, Commentary at 151-153. 

See proposed section 3408. 
" Supra note 4, at part 11.4. 



wil l  be presumptirely entitled to parole after the service of two-thirds 
of his sentence, unless it is the opinion of the Bureau* that he still 
poses a substmtial and in~mediate riskof engaging in further criminal 
conduct. Protection of the ~ u b h c  by inc:lpacitation of the defendant, 
in other words, is suggeste d as the only legitimate basis for retention 
after two-thirds of a long sentelice has actually been served. Since 
the device is designed to reduce the incidence of unjustified service of 
truly long-term sentences, the proposal would not make it applicabl~ 
unless tlie time served aniounted to a t  least 5 years. 

3. Subsection (3) performs the function of present 18 U.S.C. 5 4163 
by clefiiiing tlie point a t  \\hich clischargc from prison is required. Once 
the defendmt has d h o u t  interl~iption serrexl the entire prison coni- 

onent of his sentence, he must be released. As explained in the intro- 
$nctory note and in  the oonuncntnry to p r o p o d  section 3201, the 
releastin such cases is also on parole. Parole is conceived as the natural 
transition between every prisou sentence and complete firedom nnd 
as  an experience which should be utihzed, no matter how long the 
offender is retained in prison. 
Incidents of Parole : Section 3408 

1. Subsection (1) in1 lemeuts the parole component concept b~ p:o- 
ridin that the period uring which revocation may occur after a f B 
oner ins been ptiroled slr:rll ertcnd for the parole con~ponent o f% 
sentence, Thus, a prisoner sentciicecl for a C l s s  A felony will be subject 
to revocation for a period of 5 years; a Class B prisoner, for 3 p a r s :  
a Class C prisoner, for 2 years. Satisfactory service of these periods 
without il violation will result in discharge, no matter a t  which point 
during service of the sentence tlio parole occurred. The sentence which 
may be imposed in the event of a riolation: on the other hand, is 
treated as an independent matter in subsection (3). 

2. Subsection (2) permits tho cnrly ternlination of parole at any time 
nfter the espimtion of successful service. for 1 year. Tlie reason for 
permittin early termination closelj- parallels the comparable prorision 
~ncluded f or probation in proposed section 3102(2).63 Once it is clear 
chat :rn offender lias adjr~stecl properly, and in order to give I h  : ~ n  
incentive to adjust. there is little reason to maintain control over him. 
The reason for requiring 1 year before the power can be esercised is to 
assure compliance with the notion that parole is to be :I transitional 
device for use in every case of imprisonment. 

3. Subsection (3)  confirms the power of the Bureau* to state the 
conditions of parole. to n~odify the conditions if it beconles necessary, 
and to reroke if conclitions are violated. 

4. Subsection (3) also states the powers of the Bureau once it has 
determined that a 1-iolation has occurred. 

Continuation of the pnrole, with or witliout modification of the con- 
ditions, of course reniains a possibility. If  that. is not appro riate and 
if re~~ocation bcomes necessary, ,111. rcmnlmitment is for i1 {xed tens, 
determined as f o l l o ~ s :  it consists of the m a s h u m  term of imprison- 
ment which remained unserred : ~ t  the time of parole. less the t.ime serv- 
ed successfully on parole and less the time served in custody as a 
result of the viol:Aon. Thus, if :rn oft'ender were sentenced to 10 years 

*Boimd of Parole in the Study Drnft. 
See puragmph 3 of thc corlimentnr~ to proposed section 3102(2), srcpra. 



for a Class B offense and paroled after 4 years, he mould have (under 
subsection (1) ) a 3-yenr parole term to sene. If  he committed a viola- 
tion after 1 year and spent 30 days in custody as n result of the violation 
before parole mas formally reroked, he would be reimprisoned upon 
revocation for a further term of 4 years and 11 months, or  6 years (the 
time remaining a t  the time of parole), less 1 year( successfully serred 
on arole) , less 30 dnys (spent in custody ns a result of the ~iolntion) . 

$his subsection represents a change in existing law in many respects, 
most of which are outlined in the introductory note. One additional 
change which should be noted is the fact that under 18 U.S.C. 5 4207 
the Board of Parole present1 is entitled to fix the period of reim- 
prisonment within a limit set % y the remainder of the sentence a t  the 
time of parole. I n  addition to requirin credit for "clean time,,' the 
proposal here removes the authority of t ph e revoking agency to impose 
s resentence shorter than the maximum permitted resentence. The 
reasoning is that reparole is still available and that the function of 
the resentence (particularly since the defendant has once demon- 
stmted his unsuitability for release) is to state the maximum rriod for which control of the defendant may be mnintained. It wou d not 
seem sound to shorten that period a t  the time of a violation, even 
though i t  mere the intention that the parolee would be reparoled 
nithm a period of several years. 

5. Subsection (4) deals with the question of reparole. Its effect is 
that the defendant may be pnroled, reimprisoned, reparoled: reimpris- 
oned, reparoled, and so on ~ndefinitel~ until one of two t h e  occurs: 
either he serves a continuous period of time equal to the parole com- 
ponent of his sentence on pnrole ~ i t h o u t  a violntiqn; or the total time 
during which he has remamed subject to the jurisdiction of the Bureau 
reaches the maximum term of his sentence. Thus, a Class B offender 
who is sentenced to 15 years m d  who is paroled after 4 years will have 
a 3-year parole component to serve. If  he violates 1 year later, he 
mill be rennprisoned for a further term of 10 years. I f  he is paroled 
after 4 more years, he d l  again embark on the service of a 3 -yyr  
parole component. If  he violates after 1 year again, he can go back m 
for 5 yeais. I f  he then is paroled again after 3 more years of service, 
his parole component would hare to be reduced to 2 years-mstead of 
the normal 3 years, because otherwise the total period durmg which 
he would have been subject to control would esceed 15 years. If  he 
violated s third time, again after 1 year, he could be recommitted 
only for an additiorial 1 year. again because to require a-longer term 
would exceed the 15-year period which represents the maxlmum 
of control to which he is subject for hi! offenso. And finally, if urmg 
any one of his paroles he served s cont~nuous 3-year period x-ithout a 
violation, he would be entitled to a complete discharge. 

6. Subsection (5) raises s problem which may not be appropriate 
for inclusion in these materials, Gut which nevertheless should not be 
permitted to go unnoticed. The question of what procedures should 
be developed for the parole revocation process is one which has been 
lar el left to the courts for development. The present statute (18 ~ . k d  5 420'7) provides simply that the palaloo is entitled to "an 
opportunity to appear." The incidents of that opportunity are not 
snelled out in the statute, but hare in some instances been litigated in 
the courts. 



The solution of invitin the attention of the Advisory Committee on 
the Criminal Rules, suita f le in the case of probation revocation, is not 
satisfactory here because of the fact that the parole revocation process 
is not one which takes placs in court. A more elaborate statutory s l u -  
tion has not been developed a t  this point, though perhaps it should be. 
For the moment, in any event, the present statutory language is con- 
tinued in substance, mlth tho idea that at the very least the present 
status of this issue should be preserved. 

7. Subsection (6) estnblishes the second point a t  which the Board 
of Parole would, under these ~roposals, exercise an appellate function. 
The first, the denial of p r o  e, IS provided in proposed section 3401 
(3).* 

1 
Conditions of Pwole: r!ection 3404 

Pr~wnt .  Title 18 simply sbtes that when an offender is released on 
parole, the Board in its discretion m q  allow the offender % return 
to his home, or to  go elsewhere, upon such terms and conditions, in- 
cluding personal reports from such paroled persons, as the Board 
shall prescribe." 64 The proposal here is an atteln t, patterned after 
the recommendations with r e g d  to probation, to \ e much more spe- 
cific about. appropriate pamle conditions. Such a statement should do 
nllich to fortify the action of the Bureau.** The ability to point to an 
act of Con %== as the explicit basis for appropriate action should 
prove wlua le 
Calcu,Zution of Periods of Parole: Section3405 

This section exactly l>urrillcls proposed section 3104 with regard to 
probation. I t  mould seen1 necessicry and desirable for the same reasons 
advanced in tho con~rnentury to that section. 

F i d i t y  o f  Parok Deteminutions : Section 8.@6 
1. The purpose of this section is to preserve the benefits of pro- 

viding more specifically in a statute for criteria to  govern the action 
of parole officials, but at the siime time to alla the fears of those who 
ilro concerned about interference by the juchciary with n ~ a t t e n  of 
prison ahinistration.B5 Constitut.iona1 questions and procedural 
rights rh ich are conferred by statute. regulation, or rude are left to 
the courts to enforce, Whether the prisoner received his annual m o n -  
siderntion of parole nith ib concomitant right to appeal an adverse 
decision, n-llether venue regulations were amplied with in n parole 
revocakion proceeciing, wl~et~hor he was pernlitted to hare a lawyer as 
required by Constitution or rule, atc.. would thus remain litgable 
matters as t.he are now. But the discretionary decision of the Bureau 
of Prisons or t r le Board of Parole on appeal*** in determining whether 
to award or to revoke parole and the like would not be subject to 
judicial rex-iew. 

2. The phrase "but. not limited to:' is intended to nssure that this 
specific provision is not by implicntion taken to  mean that all matters 

*Subsection (0)  has been deleted in the Study Draft. 
"18T_'.S.C. I4203(a). 
**Board of Parole in the St11d.r Drnft. 

See MODU PESAL CODE. P 305.10 (P.O.D. 1963). 
***Under the Study ~ r a f i .  the ~ o n r d  of parole retains jurisdictiori over parole 

decisions. 



not specifically excluded from judicial jurisdiction are intended to be 
conferred on t.he courts. The statute is intended to leave matters to 
which reference in terms is not made as they are now. Thus, for es?m- 
ple, decisions by the Rnreau tr:msferring an inmate from one instlty- 
tion to another, decisions involving mntters of internal prison disci- 
pline, and a host of other purely administrative matters within the 
prison are not meant to be opened to judicial reciew by implication 
from this statute. The extent to which such mntters become cog-n~zable 
on habeas corpus because of escesire abuses is likewise not a mntter 
with which this statute deals. 

28 U.S.C. SECTIOS 1291 (AXENDED) 

-4 pyellate RE cie 20 of Sentence 
1. The emphasized portion of 28 IT.S.C. 1291 as reproduced in 

the Study Draft is suggested ns a method of providing for nppel- 
late review of criminal sentences Sentences are not. generally sub'ect 
to review now. although every other aspect of the criminal case, o i' ten 
a matter of tririal significance in comparison, is fully reviewable. 
Numerous proposnls h r  Federal sentolice review have been submitted 
by Senator IIruska and others, and nt least one has passed the Senate. 

2. Most of the proposals which have been adranced for Federal 
sentence review hare been a good deal more detailed than the proposal 
offered here." The amendment to 28 U.S.C. $1201 offered here should 
adequately do the job, however, and nt the rery least should enable a 
full airing of the pros and cons of sentence review before the Commis- 
sion. 

3. There are many arguments in favor of sentence review. I n  sum- 
mary, the major ones include the need for o check on seriously esces- 
sire sentences, the frequency of which is fortunately small but the 
effeck of which, when they occur, can be disnstrous to the victim. 
Sentence review can make a major contributiou to the rationality of 
sentences as \yell, both by forcing sentencing decisions more in@ the 
open and by siding the process of clercloping articulated princzples 
to guicle the sentencing of the future. There is also much to be gained 
by creating a system which not only is fair. but carries with i t  the 
appearance of fairness. The attitude with which the defendant views 
the sentencing system can llave much to do with the kind of person 
he mill be in his enrly prison clays. Public respect as well is fostered 
by negating the image of the all-powerful trial judge vlio has the 
choice between enormously wide ran s (probntion to 15 years for a 
Clnss B felony, for csaniple) nnd n7 y lo is ,wcountable to no one for 
the map in which he exercises that power. The sentencing judge is 
one of the most powerful and :~utonornou~s oficixls of our government. 
No other judicial act of such importance is colllmitted to the single 
discretion of one man. Lind finally, i t  should be noted $hata appellate 
review of sentences is n~ailnble now in n t  l a s t  one unfortunate respect. 
Man?; present appeals are taken for the sole renmn that the defendant 
is dissatisfied with the sentence he hns received. and many present 
reve~sals can be traced to the fnct that the appellate court is convinced 
that an injustice hns been perpetrated. But tvhe fnct that such re~ersnls - Nee ARA PROJECT OX ~ \ I ~ ~ I c x I  S ~ ~ ~ n a n n s  FOB CRIIITXAL JEBTICE, STASDARDS 
RELATIXG TO APPELL-~TE REVIEW OF S ! ~ T E X C E B  66-rn (Approved Draft 1968). 



must be articulated in the form of errors in the admission of evidence 
or other technicalities has an unfortunate effect on the principled 
growth of the law. 

Overriding all of .these considerations is the sim le point that every 
other judicial decislon of consequence a t  the tria f level in both civd 
and criminal cases is subject Q the review of appellate courts. Why 
the criminal sentence should be the one item whlch should be insu- 
lated from review is not immediately clear. That it is is one of the 
great ironies of the law. 

4. The main arguments against appellate review are practical rather 
than matters of principle. Fears are exp=d that the appellate courts 
n-ould be flooded and that the co@.ion of the court system would 
be increased to unmanageable levels. This argument has led some to 
suggest that appellate courts should be giren the power to  increase 
the sentence of the trial court as well as reduce it. The pro osal here 
does not include the power to increase? on the other hand, ? or several 
reasons. As a matter of principle, it could be argued rather convinc- 
ingly that the government should be entitled to take an appeal seek- 
ing an increase if i t  feels that the sentence of the court is too low. 
It is clear, however, that such a provision would offend the constitu- 
tional prohibition against double jeopardy. The issue is thus more 
narrow1 framed as whether, once the defendant has initiated an 
np enl, le should expose himself to an increase as well as a decrease R i 
in is sentence. For 60 years En  land lived with an increase provision 
in this context, and only recentyy abandoned i t  as unsound. Tl? de- 
fendnnt in n sense is entrapped when he wallrs into court seekin 
lesser sentence and winds up with a higher one. More importans: 
there is no >articular relation between those who deserve an increase I nnd those w o get one. The most flagrant cases of too lenient sentences 
will never get appealed by the defendant, and hence never get raised. 
Moreover, to the extent that the increase power acts as a deterrent to 
taking appeals there mould seem little reason why good appeals as 
well as bad on& will not get taken. The device of an increase power as 
R deterrent, in other words, is not a response that  is related in principle 
to the evil which is sought to be avoided. As suggested by the Ameri- 
can Bar Alssociation, expediting derices can meet the problems of 
volume withod the costs of the lncrease provision. Finally, it should 
be noted that the spectre of constitutional problems also lies in the 
background when an increase provision is triggered by the defendant's 
appeal. 

5. The argu~nents on the merits of sentence reriem itself are more 
elaborately set forth in ABA Standards, Appellate Review of Sen- 
tcnce~.~' The issue of whether to permit the appellate court to in- 
crease the sentence is also there 

Id.  at 1-6. "131. 
= I d .  at 55-83. See 11780 the supplemental pamphlet, setting forth an amendment 

to the ADA Standards permitting the reviewing court to increase, as well as 
decrease, the -wntence, an amendment approved by the ABA House of Delegates. 



GOOD 'ITXE PROVISIONS 

1. ,As esp1:lined in the intmductory note, it is the recommenda- 
tion that good time prorisions not be ~ncluded in Title 18 as revised. 
A draft is included a t  this point, however, in the event that there 
is disagrwn~cnt with this rc~oirin~enclation and in order to aid the dis- 
cussion of tho point. As will be noted l ~ l o w ,  the draft is r e v  close 
to esisting prorisions. 

2. Subsection (1)  of the c1r:ift is substantially identical to present 
18 1T.S.C. jS 4161. The present statute states that, where the prisoner 
is serving consecutive sentences. his poocl time computations are to be 
based on the aggregntc of the sentences. This prorision is omitted 
here as ~.eduitdant in view of the proposal in  section 3206(5). Also 
present 18 TT.S.C. 8 4161 does not speak to thc question of whether 
good t h e  credits are to count in reducing the minin~um term: that is. 
in ndranchy pin-ole eligibility. The proposal hcre is that if good time 
is to be retn~ned, they should. 

3. Subsection (2)  of the draft is identical to  the relevant pnrt of 
present, 18 I7.S.C. $4162, except for the fact that the time is specific- 
ally credited against botsh the maximnrn term and any minimum term. 

4. Subsect ion (3) is identic:il t o  thc relerant prorision of 18 U.S.C. 
4162. again except. for the ma xim~un/minirniim point. 
5. Subsection (1) is identicnl to present. 18 U.S.C. 5 4165 except that 

it m:tkes more explicit that the forfeiture power extends to  each of 
tho types of good time award which may be made under the section. 

6. Subsect ion (5) is ident-ical to present 18 U.S.C. 8 4166. 
7. It perlinps sllould also be noted that the Model Penal Code rec- 

om~nends, contrary to present, Federal law, that the concept of good 
time be em1)loyed with regrtrtl to t h e  on parole as  ell. Connenta 
to the Model Penal Code section indicates that 18 States presently fo '9 - 
low this practice. Such a section could easily be added to the Federal 
Code. and perhaps sliould be, if the concept, of good time is thought 
to be sound. 

8. Proposed section *%08 is includccl to raise the question whether 
proposed section 3108 should be amended if good time prori P ~ O I ~ S  ' are 
retained so that certain decisions about their award and forfeiture 
will also not he subject to judicial review. 

Section34DT. Reduction of Prison. Term for Good Behmior 
(1) Good behavior. Every prisoner confined in a penal or cor- 

~wtionnl institution nndrr an inc1etermin;ite sentence, wlmse m- 
ord of conduct shows thnt he has faithfully observed the rules and 
has not been subject to discip1in:iry action, shall be entitled to a 
deduction from both the mnsimuni term 2nd any minimum tcrm, 
Ixginninp on the day tho sentence commences to run, as follows: 

( a )  5 diiys for each montli if the sentence is not less than 
6 1nont.h~ and not more than 1 year: 
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( b )  6 days for each month if the sentence is not less than 
1 year and less than 3 years ; 

( c )  7 days for each month if the sentence is not less than 3 
years and less t.han 5 p r s  ; 

(d) 8 dn s for each month if the sentence is not less than 
6 years and i ess than 10 years; and 

( e )  10 days for each month if the sentence is 10 years or 
more. 

(2) Industrial good time. A prisoner may, in the discretion of 
the Attorney General, be allowed a deduction from both the 
maximum term and any minimum term of not more than 3 days 
for each month of actual einployment m an industry or camp for 
the first year or any part thereof, and not to exceed 5 days for 
each month of any succeeding year qr part thereof. 

(3) Exceptionally nleritor~us servlce. I n  the discretion of the 
Attorne General allowances of not more than 3 and 5 days as 

roride a in subsect ion (2) may be allowed to a prisoner who per- 
Forms esccp t io~m~y meritorlous service or perform! duties 
of outstanding importance in connection with instituhonal 
operations. 

(4) Forfeiture. If  cluring the term of imprisonment a pris- 
oner commits any offense or violates the rules of the institution, 
all or  any part of his earned good time under subsections (I) ,  
(2),  and ( 3 )  of this scction may be forfeited. 

(5) Restoration. The Attorney General mag restore any for- 
feited or lost good time or such portion thereof as he deems 

roper upon recommendation of the Director of the Bureau of 
Prisons. 

Section 3408. F i d i t y  of Good Beiravior and Parole Detemninn- 
tiom 

The Federal courts shall not have jurisdiction to review or set aside, 
escept for the denial of constitutional rights or procedural rights con- 
ferred by statute, regulation, or rule : 

( 1 )  discretionary action ~yithholding, restoring, or refusing to 
restore a reduction of a prison term for good behavior under 
section 3407 of this chapter; and 

(2) discretionary act~on regarding, but not limited to, the 
release or deferment of release of a prispner rfhose maximum te-m 
of imprisonment has not ex ired, the imposition or modification 6 of conditions of a first or su sequent parole, and the reimprison- 
ment. of a parollee for violation of parole conditions during the 
parole period. 





COMMENT 
on 

LOSS OF PUBLIC APPOINTMENT: 
SECTION 3501 

(Green, Stein; April 15, 1970) 

1. Introduction: Significa?we of the Sa.nction .-Dismissnl and dis- 
qualification h n i  public employment mny be proper sanctions for 
comn~issioti of crimes in caws wliere the convict's crime was clos~ly 
related to his function in the gorernment and constituted a signlfi- 
cant threat to governmental operation. Indeed, in cases where pro- 
scribed conduct is directly related to performance of public duties, dis- 
missd and disqunlification from public employment may s e n e  as a 
more effective deterrent thtun the threat of in1 risonment or other 
penal snnctions. On the other hand, m.1 d %s unlification from 
work can be a harsh and destructive sa:&?:.r6ni3 of employment, 
nithout consideration of the convict's attitude and abilities a t  the 
time he applies for work, runs counter to rehabilitative purposes, a 
bnsic princ~ple of cri~ninal reform; it becomes more di5cult for an 
exconvict to regain n normal, noncriminnl place in society. Draft sec- 
tion 3501 would retain some s:unctions regarding dismissal and dis- 
qualification from Federal employment insofar as these sanctions pres- 
ently relate to misconduct in oflice, but would limit their application 
to employees convicted of major offenses involving gorernment activ- 
ity, and would cspnnd judicial discretion to impose, or not to impose, 
these smctions ns the facts mny warrant. 

2. Pregesent Federal Lam-For the most part, present Fedeml Inw 
does distinguish those crimes which so seriously affect governmental 
functions as to ~rnrrnnt dismissal and disqualification from public of- 
fice.' Note, however, that most of the resent sanctions, where ap- 
plical,le, are mandatory wliilo, under t 7 le draft, their imposition- 
except for forfeiture of office for commission of certain national se- 
curity offenses or offenses related to official bribery-would be dis- 
cretionary +th the court. 

ITnder present Federal law, no gcnernl sanction of forfeiture or 
disqunlification from public employment is provided in the crirninnl 
statutes for a government employee who stcnls from the government. 
Theft from the government by a government employee may be of a 

'Indeed, the Task Force Report on Corrections of the President's Cornmimion 
on IAW Enforcement and hdminih'trntion of .Tuntire cited present Federal Inw 
as n ~nodd for those cnses in whir11 ~lntutes on mnudntory disq~~nlifications fro111 
pr~blic employment are clwmed netuhssnry, noting that "only rertnin relevant con- 
victions will bar n person from holding Federal oWce." THE PREBIDEST'S C031 MIS- 
23105 O X  LAW ESFORCEUEST AXD ~\DYISISTRATIOS OF J U S T I C ~  TASK FORCE 
REPORT: C o ~ ~ ~ c r r o s s  IWm.29 (1967) [hereinafter cited as TASK FORCE Rmonr : 
C~BBECTI~SS]. 
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President's Conlmission on Law Enforcement and Administration of 
,Justice, in its Task Force Report on Corrections, commented: 

Although certain offenses are clearly related to fitness to 
hold such positions, it is rarely necessary to provide for auto- 
matic disqualification in order to protect society. Instead, 
where there is someone with authority to ap oint or remove, 
or where the public has such authority t x rough its own 
power to elect, it seems generally preferable to rely on 
their j u d p e n t .  The relevance of particular convictions or 
terms of ~mprisonment to fitness for the particular position 
can then be considered. It may, however. be necessary to pro- 
vide for forfeiture of elective office and any ap ointive office 
for a term, since there may be no more feas~  le means of 
removing an unfit officer. 

x 
Generally, prior criminal conduct provides a discretionar basis for 
loss or denial of Federal employment. For example, 5 U. 3 .C. 5 7501 
provides for dismissal of clvil servants for cause, and a rule of 
the Civil Service Commission provides that criminal conduct is a 
basis for denial of an ap  ointment to the Ciril Senice.' Although 
civil service rules, as we 5 as secur i t~  risk provisions concerning 
Federnl employment: might adequate y protect. government qpera- 
tions from misconduct in most cases, there remain many a pointive 
Federal positions for which tlre statutory forfeitures and Rqua~i f i -  
cations from public service may remain the most effective sanctions, 
and nlnintennnce of a. general statute on the subject appears to bc 
necessary 

It  inny be, however, that since military personnel and civil scrviy 
personnel are subject to separate systems of discipline, these publ~c 
servimts can be excluded from the scope of this general statute; 
judicial determination of tile right to hold a job may not be neces- 
sary here. This seerns especidly true of public servants a t  a low 
level of responsibility; there employers and probation or parole au- 
thorities are in a better position than the court to know whether 
these employees must, in order to protect government functions, be 
disqualified from positions which may be their only source of re- 
habilitative employment. Note, howerer, that it would be difficult to 
set forth it definition distinguishing those "higher-level" employees 
who should be covered by the statute, and those "lower-level" em- 
ployees who should not; i t  may be best, as proposed here, to rely on 
judicial discretion in a particular case. 

3. Transfer of Regdatory Proz.isians.-There are some minor 
offenses in present Federal law which proride for dismissal upon 
conviction for official misconduct; i t  is in these minor cnses that dis- 
rnissnl mther than the t h p t  of imprisonment or h e  is probably the 

'TASK FORCE REPORT: CORRE~IONB, 8upr-a note 1, at 90. 
' 5 C.F.R. I 731.201. 
5 Ti7.S.C. Sg 7531-7533. 
"Disqunliflcations for holding office a s  a United States Judge or Congress- 

nlan me. it should be noted, set only by the Constitution, not by this statute. 
Scr, e.g.. Powell r. Mc('ormacli, 395 E.S. 486 (1M). ns to qunliflcntions for 
holding ofiice ns a United States Congressman: O'Donoghue r. United Statccr. 
280 U.8. 516 (1933). as to qt~nliflcations for holding office as a Federal judge. 
The I~nsic remedies in these cases are impeachment. or expulsion from Con- 
gress, U.S. Colrls~. art, I, 88 3, 5 :  art. 11, 4. 



most effective sanction for these offenses. These minor offenses will 
be retained, with their disqualification clauses, but because they are 
primarily regulatory in nature, they will be transferred to other titles 
of the Unitecl States Code. They include : lobbying (18 U.S.C. $ lg l3 ) ,  
striking against t,he government (18 U.S.C. $ l9l8), codic t  of inter- 
est of bankruptcy referees (18 U.S.C. § 151) or officials dealing with 
Indian contracts (18 U.S.C. 8 437), misconduct by claims attorneys 
(18 1T.S.C. $ 200) or customs officers (18 1J.S.C. $543), 
appro~-al of sureties by postmi\ster (18 T1.S.C. 732). trtlding 'TrOn'i"?l in pu lic 
property by a revenue officer (18 U.S.C. 8 1901), and receipt of unau- 
tl~orizecl fees by a ship's inspector (18 U.S.C. 5 1912). 

4. Changes F ~ o m  Present Lazo U?lder tlw Proposed D?.laft.-The 
basic changes to be eil'ected under the proposed draft are that juciicial 
imposition of the sanctions of discharge and disqualification from 
1mblic einplopment are, for the most part, made discretioniuq, rather 

'1 101ls than mandatory, for the sentencing court. Further, disqualific~ t' 
may be limited to specific Qpes of Federal enzployment, rntiher than 
all Federal employment. 

The present statute on disclosure of confidential information (18 
U.S.C. $1905) provides dismissal from public office, but not disquali- 
fication from holding future office. An~offense in public office serious 
cnough to warrant dismissal might require at least some period of 
disqualification: otherwise dismissal may seem meaningless. if the 
offencler immediately may bo oflerecl another governn~ent job. The 
draft, therefore, C~llpl€!S forfeiture of office with disqualification from 
office, allowing the court to  impose both sanctions. In so doing, accom- 
plices to the crime-nonpublic serrants who receire such information- 
map be disqualified from holding public office. 

The present bribe13 statute (18 U.S.C. 5 201) provides that both 
the briber and bribe recipient may be clisqnalified from holding public 
office. Tncler the draft, the public serrant inrolrecl in bribery mat 
forfeit his office. a1 though filrtller clisqualific.at ion is discretionary 
with the court. 

Presently, disqualifications are prorided for persons convictecl of 
treason (18 C.S.C. $ 2381) or seclition (18 V.S.C. 3 2385), but not, 
for pelzons convicted of espionage (18 U.S.C. 5 793). This incon- 
sistency is remediecl by manclnting forfeitnre and permitting :is- 
qualificat.ion of persons conricted of m y  of these national secnnty 
offenses. 

Some present ilis~alifications are total : others, e.g.. ciisqualifications 
for seclition or for r~oting, limit the mnndatol-p disqualificaiion to a 5 -  
year period following conviction. Under section 3501 (2), the maxi- 
mum period of clisqunlifiration is limited to 5 years following com- 
pletion of the offender's sentence. For persons serving maximum terms 
of imprisonment (e.g.: those convicted of treason) this prox-ision has 
no practical effect, Lnt for o t l i e ~ .  it would permit rehabilitation after 
:t suitable period of time. This result will effectnste a recon~nlend a t' ion 
of tlw Presiclent7s Crime Co~nmission that : ' 

If it is found necessary to provide for some mandatory clis- 
qunlificntions. t l~cn the lririds of conrictions and sentences 
resulting in such dis ualification shoulci be narromly clefbled 
2nd disci~~:~lificntion s 1 io~llrl ordinnrilr be limited to relatirely 
sllort periods of time. 

' T A ~ ~ K  FORCE REPORTS CORRECTIONS, ctupm note 1. n t  9011.29. 



COMMENT 
on 

REMOVAL OF DISQUALIFICATIONS OR DISABILITIES : 
SECTIONS 35023504 

(Green, Stein; ApriI 15, 1970) 

1. Introductiun, Presm$ Law a d  tlre Need for Proposed Legisla- 
$ion.-Present 18 U.S.C. 8 5021 rovides for complete and automatic 
setting aside of the conviction o i!' a youthful offender upon his uncon- 
ditional discharge from conmitment before the expiration of his sen- 
tence.' Draft sections 3502-35.04 mould extend the remedy of vacating 
a conviction to adult Federal ex-convicts, but would do so on a much 
more conservative basis. The provision would serve as an aid to return- 
ing reformed persons to society by authorizing the remoral, where rea- 
sonable, of many disqualifications or disabilities a convict might other- 
wise bear through his life. Though Federal lam imposes very few 
disabilities on ex-convicts, there are many such disqualifications im- 
posed by the States : " 

To give a brief description of the law in this area is M c u l t  because 
there 1s such variation between different jurisdictions, and often com- 
plesiQ and confusion within particular jurisdictions. &st of the 
rights and privileges in this mea, derive from the States, and i t  is pri- 
marily State statutes and constitutions which provide for their de ri- 
vation. The State statutes which provide for the blanket !i' oss 
or suspension of "civil rights" are variously interpreted to  include 
rights to sue; to contract; to transfer, derise or inherit property: to 
vote; to hold public ofice; to testify and to serve as a juror. States 
may, in addition, provide specifically for the loss of other rights. Man 
States hare no such blanket statutes; each deprivation is specified. 
f e ~  States provide that no civil rights are lost. 

1 
State statutes generally do not refer to specific conrictions. Ordi- 

narily, any folony results in forfeiture; sometimes any misdememor 
involving moral turpitude has the same effect. 

Forfe~ture of ri hts may depend on whether conviction results in 
imprisonment, pro f ation or suspension of sentence-even on whether 
it mas the imposition or the execution of sentence that was suspended. 
Rights may be merely suspended until discharge from the period of 

' That provision will be retained without change, together with the other pres- 
ent provisions of the Federnl Youth Corrections Act. dealing with the treatment 
of youthful offenders under the Youth Correction Division of the Board of Parole, 
in a separate chapter of the Criminal Code on southful offenders. (See the sug- 
gestion to retain these prorisions in the Working Papers on Sentencing.) A simi- 
lar "su,spended entry of judgment" provision is proposed for narcotics 
misdemeanors. gee proposed section 1827. 

a THE PBESIDGITT'B COMSIIBSION ON LAW ENFOECEMEXT L\T THE ~%DMI?TI@.TBA- 
TIOX OF JUSTICE, TASK FORCE REPORT: C~BBECTIORB Q9 (1967) [hereinafter cited 
as TASK FORCE REWET : COBEECTIOKB] . 
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implisonment or supe~~is ion,  or until satisfaction of the sentence, or 
for some other period of time. (This may be termed "automatic restor- 
ation.") Often, however, they are forfeited anently unless restora- $"C tion is obtained through some f o r ~ n d  proce ure 

Consequently, a procedure for removal of disqualification is neces- 
sary in the Fecleral 1a-x "simply because the offender's rights in 
other jurisdictions may be unjustly restricted unless he is able to 
obtain such a certificate in the conrictiilg jurisdiction." There appears 
to be a trend in the States to enact such legislation. Moreorer, the 
type of provision proposed here is c o m o n  in other nations. "The 
common IIXW lawyer r i l l  perhaps be surprised to find that. the im- 
portance 01 ctcts of clemency is in almost all ciril law jurisdictions 
overshadowed by spwial procedures for the reinstatement of former 
convicts. Only &I countries strong1 y influenced by the English legal 
system [do execlltirel clemency procedures remain the only avenue 
of relief." 

2. Effect of the Proposed Leyi-slation-The draft provisions derive 
from section 306.6 of the Model Penal Code (P.O.D. 1962). They 
do not, go near1 so far  as some States have gone to remove disquali- 
fications. ~ ~ n r ~ K u d ,  for example, has a procedure xvherebg a formal 
acljuclic,ztion of guilt ~ n a ~  be deferred through the period of proba- 
tion and the clefenlmt may then be discharged without any con- 
viction hrtring been imposed.5 Some States permit n i t h d r a ~ a l  of a 
guilty plea and disniissnl of charges fol lor in~:  succesful service of 
a teim of probation, or for the mnnlment o-f the conviction upon 
t1e.successfnl end of the probation periocl.0 But, the Task Force Report 
on ('orrections of tlle President's Commission on Law Enforcement 
and Administration of Justice r a s  critical of provisions which would 
completely a ~ ~ n u l  convictions : 

Some authorities hare pro osed establislunent~ of an snnul- i nlent plwcedure, whereby t e offender's records would be 
expunged or senled, and he \-roulcl be entitled to my he had 
nwer been convicted, or, alternat,ivelg, private individuals 
and official agencies wo~~lcl be prohibited from asking about 
swh con~<ct.ions. LA] . . . dilemma is presented in this area. 
Logically, annulment procedures seem unnecessary to denl 
v i th  problems of State-imposed disabilities and disqualifi- 
cations. The convicting jurisdwtion can acco~nplish the same 

Id., at 92. I t  is not clcar whether the States would be bound h;r Federal lam 
removing the disabilities of a Federal ex-convict. Compare Peopb  r. Loonlis, -12 
Cal. Rptr. 124. 231 Crll. App. 2d .5W (19%) (State court in holding n defendant 
for possessing a pistol after baring prerioudy been conricAed of a felons, can 
disregard setting aside of conviction unclcr 18 U.S.C. 1 5021) iritlt Reina V. 
Vnifcd States. 364 U.S. 337 (1960) (immunity cnn be granted from State prose- 
cution to effect enforcement of Federal golirp against narcotics). In any event, 
Federal legislation ambling removal of disabilities n ~ a y  he necwsnry for the 
benefit of Federal exconvicts in States tUat do recognize the concept of remor- 
ing disabilities. 
' Darnash, ddrer se  Legal Conseqrrem=s of Con1:irtion and Their Removal: A 

C'onrparatirc Rttidjt. 91) J .  GRIM. L.. C. & P.S. 347 ( Sept. 1W3). 
31~. CODE ANN. art. 27 $639 (1967). 

'E.f7., TEX. CODE CRIM. ~ O C .  N L  4212. 1 7  (1x6) ; VAL. PES. CODE 5 1208.4 
(IM7). - .  

' T&K FORCE RESORT : COBBECTIOKB, srpra note 2, at 92. 



result by simply not depriving the offender of the rights or 
by restoring them in some appropriate fashion. Actually to 
expunge records removes all discretion from those 1 
mately concerned with previous convictions. Thus, mhi P",- e ~t 
ma not be justifiable to deprive convicted felons of the right 
to E old public office, those in the position of electing or np- 
pointing should presumably know of such convictions And 
~t would be nemly impossible to determine in one annulment 
procedure that particular convictions had no relevance for 
any future decision In addition to these practical problems, 
some would question the propriety of government telling an 
offender that he has a right to deny a prior conviction, and 
of removing from private individuals or other jurisdictions 
the right to consider for themselves the relewnce of a prior 
criminal record. Rut some nnnulment procedure may be neces- 
sary to deal with problems of irrational discrimination 
against past offenders by licensing agencies, private employ- 
ers, and society generally. 

Given an absence of unreasonable disqualifications of ex-convicts in 
Federal law, the draft statute, p r o v i d q  for a limited alleviation of 
legal disqualification, appears to be qulte suitable for the Federa.1 
Code. 

The proposed statntes provirle for different stages by which a con- 
vict may be freed of disabilities: subsection 3502(2) authorizes the 
sentenchg court to issue an order removing some or all of the dis- 
quidifications or disabilities imposed by lnw as a consequence of the 
conviction. Subsection 3502(3) provides that a district court may 
issue such an order upon successful completion of his sentence m d  
section 3503 provides that, in any event, legal disqualifications or 
disltbilities imposed ns a conseqiience of Federal conviction shall auto- 
rnnticdly terminate 5 yenrs after completion of the sentence, rovided $ the conrict hm not. since. been convicted of another crime. his last 
provision is needed for exconricts who are too indigent to return to 
court to seek an order, or too ignorant of the opportunity to  remove 
disqualifications, or who simply do not want t o  revive the matter of 
their former conviction; they should, for rehabilitation purposes, be 
entitled to automatic removal of dissualifications after the passage 
of n re,lsonable period of time. 

The draft statutes do not, however, release a convict from all ad- 
\-else consequences of his conviction. Judicid and official considern- 
tiori of prior conviction, where relevant, is permitted. Further, the 
statutes operate prospectively only; an ex-convict is not entitled to res- 
toration of a job he hns forfeited, though he may, upon removal ?f 
his disqualification, be cxmsirl.erec1 tor rehire. Moreover, the ex-convict 
cannot disclaim prior convict~on without reference to the order vacat- 
ing his conviction. 

I t  does not appear to be proper in a Federal Code to  go beyond the 
draft provision in removing disqualifications imposed upon ex-con- 
victs, since most such disqualificntions and disabilities are matters of 
Stnte law. The draft requires that courts, agencies and officials shall 
give due wei ht to an order alleviating or vacating Federal conric- 
tions. *eYonk this, State courts and administrators must be left to 



determine reasonable standards for disqualifications imposed on con- 
victed persons. Similarly, Federal i~nrmgration policy as to deporta- 
tion of aliens conunitting acts of mord turpitude is beyond the present 
undertaking reform of the substantive criminal lam. Nor docs there 
appear any need for the Federal Criminal Code to  contain esplicit 
statti* on the capncit.y of con~icts to testif in Federal courts, or 
to icppoiiit agents to manage their financial a 'nirs; since no such dis- 
abilities exist? 

i' 
Cf. MODEL PESALCODE / i j  306.4.306.5 (P.O.D. 1W2). 
' Sce, e-g., Schoppel r. United 8tatce. 270 F. 36 413, 4 l M 6  (4th Cir. 1959). 

concerning ttxstimong of fellow innmtes ngninst a prisoller : 
[Tlhe trend in recrnt years has been to allow any person of competent 
understanding to testify and t o  let the j w  take into account the cbor- 
acter of the witness in detern~ining his credibility and the weight to  be 
accorded his testimony. The Suprenie Court so held in regard to a 
c.onrict~1 felon in Rosen v. llnited States, 1918, 245 U.S. 465. . . . Indeed, 
the practice of calling prisoners a s  witnesses is so common that the ob- 
jection is now seldom raised and never upheld in Federal Courts. and 
in the states too the common law rule has gelierally h e n  abandoned. 
except for those convicted of perjury. 2 Wigmort, 8 519. (3rd Ed. 1940). 
Eren a convicted perjurer n ~ n y  competently testify in a Federal Court 
United States r. Margolie, 3 Cir., 1913,1.38 F. Pd 1002. 

As for n prisoner's right to proteet his property, the Bureau of Prisons has 
informnlly advised that Federal prisoners nre permitted to ahtnin agents to pro- 
tect thejr economic interests, ant1 the Burrnu of Prisons is lilwrnl in permitting 
such agents. usually relatires, visiting pririleges to discuss personal financial 
afl'nirs. Further. a long standing policy of the Bureau of Prisons is t o  permit 
"correspondence necessary to  enable the Inmate to protect and hushand the prop  
ertp and funds that  were legitimntely his c~t the tiinr he entered the institution. 
Thus a prisoner could correspond about refinancing n mortmge on his home or 
sign inamance papers, but h e  could not operate a mortgage o r  insurance business 
while in the institution" [from a manual of the Bureau of Prisons, quoted in 
St ro~ td  r. Swope, 187 F.2d <Si. 851, n.1 (9th Cir. 1951) 1. 

See also W U.S.C. 8 1R65(b) (rnacted 11s part of P.L. 90-274, % 101. the Jury 
Selection a i ~ d  Semke Act of lM)(JR), which prorides, in part, tliat a person shall 
he dwmed qualified a s  ti juror in Federal court unless he "has a charge pending 
agninst him for the commission of, or has heen convicted in a State o r  Federal 
court of record of. a crime punishable bg imprisonment for  more than one year 
and his civil rights have not heen restored by pardon or nmnesty." Draft section 
35d3 further limits t h i ~  disqualiflcntion by, in effect, proriding a means for ob- 
taining judicial amnesty. Cj. Vonm PEXAL CODE i j  306.3 (P.O.D. 1%3), proposing 
that disqualification of a convict a s  a juror last  only until he  has sati.4ed his 
sentence 



MEMORANDUM 
on 

THE CAPITAL PUMSliMENT ISSUE 
(Dean, Clarkson ; October 30, 1968) 

Mr. Justice Frankfurter once observed of journeys in the law that 
often "where one comes out on n case depends on where pne p ip." 
This admonition ilppears to have particular relevance m discuss~ng 
the issue of cnl~ital punishment. The attitudes and assumptions peo- 
ple bring to thls controrersy often color or determine the conclusions 
they reach or the resolutions they propose. As one activist in the 
capital punishment debate once stated : 

Questions of this sort . . . are not settled by reason; they 
are settled by prejudices and sentiments o r b  emotion. When r they are settled they do not stay settled, or the emotions 
change as new stimuli are applied to the machine. 

This nlenlornndurn presents Llle capital punishment issue to thecorn- 
mission. Part I sets forth a brief summary of the existing capital 
crimes in the Federal system. Part I1 sets forth a mllect.ion of the 
nrguments for abolition and retention of capital punishment. Part 111 
contains materials regarding public opinion on capital punishment. 
And part 11- contains a discl~ssion of procedures for imposition of tl 

d&h penalty sentence slioultl the Commission decide to retain or 
partially abolish capital punishment in the Federal system; that is, 
two-stage trials for capital cnscs. 

The uest ion before the Commission appears to be threefold : 
(1) 8hould the Commission take any posit ion on the capital punish- 

ment. issue. since this is a high1 controversial matter and can only 
be ultimately determined by the 8' ongres? 

(2) Should the Comn~ission recornmend retention or partial aboli- 
tion and if so, which crimes should be capital and r h y ?  

(3) Should the Commission recommend total abolition and if so 
wh 'z 

' h e  materials in this memorandum. while not specSeally addressed 
to these questions, are intended to facilitate their resolution by the 
Conmission.* 

' C. D-ARROW, A CO~MLTT ox CAPITAL P v n r s a ~ ~ m ,  in preface to J. L A W B ~ C E ,  
-4 HISTOBY OF CAPITAL PUXISHMENT, XV (1st ed. 1063). 

*Chapter 38 of the Study Draft, offered provisionally subject to decisions on 
the death penalty. provides that a sentence of life imprisonment or death may 
he imposed for certain offenses and formulates the procedure for imposition of 
such pnalties 

(1347) 



PART I. FEDEZUL OFFESSEB PRFSENTLY PUXTSHABLE BY DEATH 

-in es:~nlination of the United States Cocle (excluding the District 
of Colun~bia Code2 and the Uniform Code of Military Justice3) rc- 
reals 16 s*tutes containing the death penalty. However, of these 16 
statutes it npprs that in one-half of them the death )malty provi- 
sions are inrpplienblo :md invalid under the recent duprcine Court 
decision in C7nikd States v. Jack~on, 390 U.S. 570 (1968). In Jackso71 
the Court struck down as unconsthitional the death penalty pro- 
risions of the Federal Kidnapping Act. 18 U.S.C. § l2Ol(a).' S~nce 
the death penalty under this statute is only applicable to cases 
of trial by jury, ancl not to guilty pleas or to cases of t r i d  by a judge, 
the Cou~t, held that this sentencin provision plmed an unconstitu- 
tion:~l burden on the right to trial f y jury. The defendant who abitn- 
dons his right tn trial by jury is assured Miat he cannot be executed; 
the defendant ~ h o  selects H. jury trial is forewarned t h t  if the jury 
h d s  him guilty he may be executed if such is the jury's decision. The 
Court stated t.hat: "[T]he inevitable effect of an sudi provision, is 
. . . to discourage assertion of the Fifth ~rnen&nent right not to 
plead guilty and to deter the exercise of the Sixth Amendment right 
to demsncl a jury trial." 300 U.S. a t  581. It will be noted that t.he Court 
struck down only the deat.11 penalty; n term of yews or life is still 
presumabl possible under the Act. 

While t r iere hare been few decisions to date applying Jackmn to 
other stntutes,5 there is little cloubt that the death penalty prorisions 
of other statutes that use !anpage very similar to the stntute stnick 
d o w ~  in Jnckson will simibarly be rrulecl unc.onstitutiontl1, Below are 

' I n  the District of Columbia the death penalty is imposed only for murder in 
the first degree and rape, D.C. CODE ASIF. 23-2401.5 2801 (1W7 ed. ). 

' In  the IJniform Cade of M i l i t a l ~  Justice. Title 10 of the United States Code. 
the death penalty is imposed for the following ofFenses: 

Section Article Offense 

885-- - - - - - - - -  85(c) - - - - - - -  Desertion in time of war. 
890 - - - _ - - - - - -  90 - - - - - - - - -  Assaulting or W u l l y  disobeying a superior 

commissioned officer in time of war. 
894- - _ _ - - - - - -  94 - - - -  - - - - -  Mutiny or sedition. 
899- - - - -  - - - - -  99- - -  - - - - - -  Jfisbehavior before the  enemy. 
900- - - - -  - -  - - -  100- - - - - - -  - Subordinate compelling surrender. 
901 - _ - - _ - - _ - -  101 - - - - - - - -  improper use of countersign in time of war. 
902 - - - - - - - - - -  102 - - - - - - - -  Forcing a safeguard. 
904 - - - - - - - - - -  104 - - - - - - - -  Aiding the enemy. 
9O6-- _ _ - - _ - - -  106 - - - - - _ - -  S r ing in time of war. 
91% - - - - - - - - -  118(1)(4)--- l k r d e r .  
920-- - - - - - - - -  120-- - - - - - -  Rape. 

' The punishment provision of 18 U.S.C. i 1201 (n) rends a s  follows: 
. . . xlinll he punished (1)  by denth if the kidnapped has not been 
1ihernti.d unharmed, nnd if the verdict of the jury ehnll so rec-ommend, or 
(2)  by imprisonment for any term of y a w  or for life. if the death pena1t.r 
is not inlposed. 

' S e e .  e.8.. Pope r. United State*, 332 U.S. 651 (1968). in which the Court va- 
cated n sentence of death under the Federal Bank Robberr A r t  (18 t7.S.C. 
5 2113(e) ), upon the conreasion by the Solicitor General that "this death penaltr 
provisions 'suffers from the  same constitutional infirmity' a s  thnt found in the 
Federal Kidnnpping Act. . . ." 



set forth the 16 esisting cnpitd statutes: first (a) those that 
appear unaffected by Jackaotb and second (b) those likely to be 
held unconstitut ionnl under the bncX..ron rat ionale m d  the maxini!lm 
penally :ipplicable slionld the death penalty rovision be ruled inval~cl.~ 

(a) Fedem2 Statutes Retoin b ~ g  I'alid l%at?t Pennltiea: 
18 1J.S.C. 8 .%. 1)estruction of motor vehicles or motor vehicle fmil- 

ities where death results. 
18 IT.S.C. $794. Gathering or delirering defense information to 

aid a f o ~ ~ i g n  government. 
18 1J.S.C. 1'111. Jlurder in tile first degree within the w i a l  mari- 

time :lncl territorial jurisdiction of the Vnited States. 
18 1T.S.C. 5 1111. Jlurder of certain officers and emploj-ees of the 

United States. 
18 U.S.C. 8 1716. Causing death of another by mailing injurious 

articls. 
18 U.S.C. 8 1751. Presic1enti:il and Vice-1'residenti:il murder and 

kidnnppinp. 
18 1T.S.C. $2031. Rape within the special maritime or  territorial 

jurisdiction of the United States. 
18 1T.S.C. 5 2381. Treason. 
19 U.S.C. $ 1472(i). Aircraft piracy. 
( b )  Federal Staf ufes Tl'ith /n i d i d  Death P e n d f i e ~ :  

(Remaining Penaltr Noted) 
18 1T.S.C. § 83r (b). Tr:uisportinp in interstate or foreign com- 

nwcc any explosive with the I~nowleclge or intent that it \d l  be used 
to dwnngo or destroy builclings or other re:~l or perjonal property, if 
death results. (Imprisonriient for any term of Fears or for life.) 

18 1T.S.C. fi 1201 (a). Fexler;~l ICiclnapping Act. (Imprisonment for 
any tern1 of years or for life.) 

18 IT.S.C. $2ll:3(e). Causing death of another or kidnapping 
while engaging in bank robbery or incidental crimes. (Imprisonment 
for not less than 10 y cars.) 

81 U.S.C. 8 lT(i(1)). Sale of l~croin to juveniles. ($20,000 fine or 
in~prisonment for life or for not less t lml 10 ye~rs.) 

42 U.S.C. $2272. Violation of qwific sections of the , i ton~ic Enerm 
Act. (@Q,000 fine or imprisonlnent, for not more than 20 y e m  or 
both.) 

$2 1T.S.C. ,F P27-i. Conmunicr~t ion of restricted dnta under the h b m i c  
Energy Act. ($20,000 fine or  in~prisonment for not more than 80 years 
or both.) 

42 17.S.C. 8 22iK Tampering with restricted dnta under the Atomic 
Energy Act. ($20,000 fine or impxisonment for not, more than 20 
yews or both.) 

It. ma?- be t h t  t l ~ e  death pe~lnlty provisions of 18 U.S.C. 8 1902 
(causing death to another by wrecking a train) will fall also. The 
penalty pmrision of this statute is as follows: 

Whoever is conrictecl of :my such crime & i c h  has resulted 
in the cleath of any person, shall be sol~ject also to the dent11 
penalty or to imprisonment for life, if the jury shall in its 
discretion so direct, or, in the case of a plea of guilty, if the 
court in its discretion shall so order. 

'TIIP conclusions for this clnmiflcntion nre b n s d  in part on an analysis in 
~ E P A R T I I E X T  OF JUSTICE MEMO x0. 580 (May 2 4 , l W ) .  

38-881 0-470-t. -1 



This statute does not mention the pmsibility of a death sentence if the 
defendant waives his right to t.ria by jury and is instead tried by the 
court. In such cases, it may be argued, the death penalty is uncon- 
stitutional because i t  can be avoided by w aivinf a y y  trial. Also it 
can be argued t1l:i.t if the court ca.n impose the eat 1 penalty in cases 
of guilty pleas,. it has the power to do so when the case is tried without. 
a jury. Accordmgly, the vnlidity of the stat.ute would seem question- 
able under Jackson. 

The a>pendis contains other provisions fo~uld in Title 18 of the 
IT~iitecl d tates Code relating to capit:11 punishment. 

As recentJy observed in testimony before the Senate,? the abolition 
versus retention debate on c t ~  i t d  punishment has remained relntively 
unchanged since the debate ! e t ~ e e n  Caesar 'and C a b  on what to do 
with the Catiline cons intors. Set forth in this part of the memoran- 
dum is a sunlmnry o f t  f e principal arguments that have been advanced 
by the abolitionists and retentionists. 

By way of background, i t  must be noted that to date, nine States: 
P ~ ~ o r t o  Rico, and the Virgin Islands have completely abolished the 
death penalty. Four States have partidly abolished the death sentence 
by restrictin its applicx~tion.~ Seven States have completely or par- 
tlally abolis f: led capltal punishment and subsequently restored it.lo 
r l l t . h ~ ~ g h  the possibility of l~einu punished by death for some crime or 
another exists rn 41 States, ns we71 as in Federal law, the probability of 
being executed is relatively nlinimal: the actud nurnhr of executions 
has been very low.ll I n  short, it appetws that while de jure abolition 

*The staff is  indebted to materials gathered Ln TEE DEATX~ PESALTY AUEBICA : 
A s  ANTHOUMP (Redau ed. 1967) and a Library of Congress nionogmph on capi- 
tnl 111mishment prepared by the Legislativr Ilefercnce Serviw (Aug. 3, lW(i(j). 
' Trstimony of 'I'horsten Sellin before the Subcommittee on Criminal Laws and 

Procedures of the Senate Coninlittee on the Judiciary (Mar. 21, 1968). Sote: 
Hearings unpuuliabrd. 

'Alaska (1057). Hawaii (1N7).  Iowa (1D6.5). Maine (1887). Michigan (1963). 
Mi~inesota (1911 1. Oregon 11NM). West Virginia (1965). and Wisconsin (1853). 
' New ~ o r k  (I*) : -math penalty retain& for persons found guilty of killing 

a pence officer who is acting in line of duty, and for  prisoners under a life sen- 
tence who murder a guard or inmate sh i le  in cwnfinement o r  while escaping from 
confinement: Xorth Dakota (1915) : Death penalty retained for  treason, and for  
Rmt degree murder committed by a prisoner who is seming a Life sentence for 
first degree murder : Rhode Island (1852) : Death penalty retained for persons 
convicted of coni~nitting murder while serring a life sentence for any offense; 
nntl Vermont (1Wh"i) : Death petialty retain14 for persons cwnvicted of first degree 
murder who commit a second unrelated murdtbr ; for tlie first degree murder of any 
law cnforcernent officer or prison employee who is  in the  performance of t h ~  duties 
of his office; for  kidnapping for ransom : and for  treason. 

"Sote: First date  is yenr of abolition and - w n d  date year of restoration. 
Arizona (1918-1918). Delaware ( 1 ~ 1 9 6 1 ) ,  Kansas (1907-1935). Missouri 
(1917-1919), South Jhkota  (1915-19li), Tenne-asee (101Th017) and Washington 
(1913-1019). 

1T.S. BUEEAU OF p~J.80~8, I~CSAR'T OF ,TUBTICE, NAT'L ~ 1 s 0 ~ 1 . 3 ~  STATISTICS 
No. 42, Table 4 a t  12 (June 1008). gee oh0 Chart 3 a t  6. id. 



has ebbed and flowed a de fac.to abolition has practically become 
a reality in the rnitecl States.13 

11. THE MORAL ARGUJLEXT 

Abolitionists argue that it is nlorally wrong to kill another h m a n  
beinu whether the liilling be by a private hdlvidnal or by the state.I4 
n& the moral argument, which is h s e d  on a belief in the sanctity 
of h m m  life, leads some ~bolitioilists to argue that capital punish- 
ment is wrong regardless of whether or not it benefits society, such nn 

"The President's Comu~i.wion 011 Law Ellforcement and Aclministration of 
Justice noted: 

There has  not been a uniform trend toward repeal of capital punishment 
laws. however. I n  1961 the Dela\rilrr legislature r e e ~ c t e d  the death penalty 
after having repealed it in 1958. Laht sear  the voters in Colorado reenacted 
a proposed constitutional amenche~it  which would hare  abolished capital 
punishment I n  Indiana a n  abolition bill pmscd br both liouees of the legisla- 
ture was vetoed by the Governor. hud in n number of Stntes bills providing 
for repeal of the penalty have been defeated in  the legislature. (TASK FOBCE 

13 
REPORT : T ~ E  COURTS 27 (1967) ) . 

The table belov, albeit a partial listhg, shovs the trend of foreign nations 
toward de jure abolition. 

Argentina, 1922 Teeland,' 1940 
Australia : Italy, 1W-I 

New South Tales, '  1955 Liechtenstein,b 1798 
Queensland, lo2 Luxembourg b 

Austria, 1945 Mexico,' 1931 
Relgium,b 1867 Setherlands, IS70 
Brazil, lSS9 Netherlands, Antilles, 1957 
Bulgaria b New Zealand, 1961 
Canada" Nicaragua,' 1FD2 
Chile b Norway,d 1905 
Colombia. 1910 Portugal, 1867 
Costa Rica, 18S2 Repnblic of San Marino, IS65 
Denmark," 1930 Rumania,' 1865 
Dominican Republic," 1024 Sweden, 1921 
Ecuador, 1897 Snitzerland.' 1837 
Finland,' 1949 LTruguay, 1901 
German Federal Republic. 19-49 Vatican City State 
Great Rritain,' 196.5 Venezuela, 1863 
Greenland, 1954 

&Death penalty retained only for certain exceptional crimes, such a s  treason, 
piracy, war crimes, killing of policemen. 

b Denth penal@ ahlisheri hg emtorn. but not by law. 
Denlth penaltj- abolished in Frderal territory and in 5 of XI States. 
Death penalty reinstated brieflr after World T a r  TI for wnr crimes. 

Sounw:  U.S. DEPJJL'T WN. & SOCIAL .JEF.w, CBPITAL PCSISHVEXT 7-9, 
TT.S. Doc. ST/SOh/SD/9 (1962) : 306 Pmr* DEB., H.L. (SO. 25) a t  1120 (1969) : 
S.T. mimes, Dee. Zl, 1969 a t  B, col. 3. 

According to nn eclitorial in the New YorkTimes, Dee. 20.1969. a t  30, col. 1. with 
the 1969 pernutnent abolition 11.v Great Rritain, only the rn i ted  States arid 
France among Western nations retain capital punishment. "In France . . . 
President Po~upidou, a convinced abolitioniet, is pledged to eliminate the 
guillotine. . . . More than 70 countries bare not put a n  end to [capital 
punishment] ." 

death penalty fo r  murder n-ns tenqmmrily abolished in 1W3 and per- 
manently al~l ishecl  i l ~  1 W .  The death pennlQ is still available (although it 
has not been impfiwrl for  more t1ln11 n century) for the crimes of martimr 
treason. piracy, mcl arson in the royal dockyards and arsenals. S.T. Times 
Dee. 19,1969 a t  9, col. 1 : S.T. Times Dee. 21,1969, a t  28, pol. 3. 
" 31. DISALLE, TIIE P o x m  OF LIFE AND DFATII 6 (1965) [hereinafter cited as  

DISALLE] 



absolute stand is unusual. A more prevalent position recognizes that 
the sanctity of human life is not an absolute, but rather a h~g!dy 
cherished value that should give way only upon a persuasive showing 
thnt capital punishment serves a prime social purpose that cannot 
othemise be sen~ed.15 Abolitionists contend there has been no such 
showing (a  view which will be discussed in the pages immediately 

fo l lonY)  
and bemuse of the mom1 and practical evils inherent in 

the deat r penalty, tlie burden of proring its necessity must rest with 
its supporters. 

Retentionists argue in defense of capital punishment that the state 
haa a moral reqonsibility to protect ~ t s  law-abiding citizens Reten- 
tionists contend that the death penalty is a superior deterrent to long- 
term imprisonment for major crimes, and that it is an essential 
protective measure against the incorrigibly dangerous killer. The 
mtentionists believe that because of the state's responsibility to pro- 
tect its citizens, the burden rests upon the abolitionists to prove con- 
clusively that t.he death penalty is ineffective as a deterrent and 
unnecessary as a protective measure. Those who favor retaining the 
death penalty find that such conclusive proof is lacking; a position 
which d l  be discussed in the pages immediately following. 

13. TIIE DETERRESCE ARGU3IEhT 

Tho efficacy of the death penalty as a deterrent to or preventative 
of crime is the major factual issue in dispute between abolitlon~sts 
and retentionists.16 I t  will be noted,. however, that this debate has 
principally focused on the relationsllip of the death penlalt and the 7 crime of murder. Abolitionists argue thnt the deterrent va ue qf the 
death penalty is called into serious question b the arailnble +t~st!cs. 
by the evidence of modern psychology, and 4 y the manner in wh~ch 
the c1eat.h penalty is administered. Retentionists argue, to the contraq, 
that the statistics are inad uate to draw :my conclusions, that the 3i psychological impact is sign cant, and that the eridence of practicd 
experience attests to the efiicacy of capital punishment. 

1. The St&Z%tk8 
A leading study of the deterrent impact of the death pendty was 

prepared by Thorsten Sellin in a report for the Model Penal Code 
project of the American Lwiv Institute.I7 Sellin analyzes the four 
ways l8 in which the deterrent value of capitnl punishment would be 
statistically erident if i t  exists, but, in fact, the evidence is to the 
contrary and indicative of no mensurable deterrent value. First, 

'' N. Packer, Mr. B U ~ Z N ~  and Capital Pltniehment, 31 THE AMERICAN SCHOLAR 
440 (Sununer 1962) [hereinafter cited as Packer]. 

la THE DEATH PENALTY IS A ~ U I C A :  An  Ax~rrormr 260-261 (M. Bednu ed. 
1967) [hereinafter cited I ~ H  I%eclau]. 

l7 MODEL PERU CODE 201.6. Comment ntt 63 (Tent. Draft No. 9. 1'959) ; T. 
SELLIS. TEE DEATH I'EXALTY (l%9) [reprodwed in Model Penal Code (Tent. 
D ~ f t  SO. 9, 1959) and hereinafter dted as  SELLIS DEATH ~ m ] .  

It seems reasonable to assume that if the death penalty exercises a deterrent 
or preventive effect on prospective murderers, the following propositions would 
be true : 

(n)  Murders should be leas frequent in Stater, that hare the death penalty 
thnu in those thnt hnre abolished it, other factors being eqnal. Oonqmri- 
sons of this nntnre rnli~t be made nmong States that are alike as possible 



studies of the homicide rates in contiguous urisdictions Is with and 
without the death penalty show that both Btates with and without 
the death penalty lx~ve  rirtmll identical murder rates and trends.20 
Second. those studies to determine if the homicide rate in 
a giren jurisdiction increases with tho abolition of the death penalty 
and decreases with its restoration sl~ow that there is no correlation 
betmen the status of the c1eat.h penalty and the homicide rate." 
Tlird,  on the asuunptioa t11:it n well-pnbl~c~zed execution should 
have the greatest deterrent, el-fect in t h ~ t  locale, st,udie have been 
made to  test the effect of execut.ions on the capital crime rate m the 
community r11e1-e the executions o~urrecl .  T h e e  studies show that 
there --as no significant decrease (or increase) in the m~?rcler rate 
fo l lo~ ing  a11 e~ecution(s) .~" Fourth, studies to determine lf law en- 
forcenient and prison peimnnel are all'orded greater protection by 
the death penalty show that police imcl prison homicides are rirtually 
tho same in abolition States as in death  state^.'^ From these 
st,udies in the four abore areas, Scllin 

in all other respects-haracter of population, social and economic condition, 
etc-in order nat  to introduce factors l a o m  to influence murder rates in a 
serious manner but present in only one of these States. 

(b) 3lnrders should increase when the death penalty is  abolished and should 
decline when it is restored. 

(c) The deterrent effect shoulrl be greatest and should therefore affect murder 
rates most povierfnllr in  those communities where the crime occurred and its 
consequences a r e  most strongly brought home to the population. 

( d )  Lam enforcement officers wo~ild be safer from murderous attacks in 
States that hare  the death penalty than i n  those without it. 

SELLIS. DEATH PESALTT, 8i1pra note 17, a t  21. 
lsE.g.. homicide death rates (192-0-1955) : in Maine, Kew Hampshire. and Ver- 

mont : in Uassachnsetts, Connecticut, and Rhode Island : in JIinnesotrt, Town, and 
Visconsin ; and in Jlichigan, Indiana, and Ohio. 

See SELLIS, DEATH PESALTY, mpru  note 17, a t  25-34 
20 SELL IS^ DEATH PESALTY, 8tipra note 17, a t  3-1. Bellin notes, however. that  ex- 

isting statistics a r e  something less t h m  fully adequate but conteads that :  
Students of criminal statistics hare  esaxnined these data  with some care 

and hare  arrived a t  the conclusion that the honlicide death rate is  adequate 
for an estimate of the trend of murder. This conclusion is based on the 
assumption thnt the proportion nf capital murders in  the total of such deaths 
mnains rewonably constmt. Acwpting this assuuqrtion, we shall examine 
the relationship between esccubims and the rntes of death dne to homicide. 
Id. a t  22. 

" Id. a t  34-50. See also T.N. DEPAR'T ECOB. Ss SOCIAL AFFAIRS, CAPITAL PUSISH- 
MEST 3-1, u.S. Doc. ST/SOA/SD/9 (l9V2), wherein it is observed that :  

All the information available ti1)pears to confirm that such a removal has, 
in fact, never been followed by notable rise in the incidence of the crimc 
no longer punishable with death. This obserration. moreover, contirms the 
19th century experience with respect to such offenses a s  theft and even rob- 
bers. forgttrr and counterfeiting currency, which h a r e  progressively cea-wd 
to be punishable v i t h  death: indeed. these crimes, so f a r  from increasing, 
actually decreased after partial :~liolition. 

"R. D a m ,  THE DFITRBEST J ~ ~ E C P  ON CAPITAL PCATSH~~EST, THE COMMITTEE 
OF PHILASTHBOPIC LABOR O F  PHI LAD EL PHI^ TEARLT NEETISG OF ~ H I E S D S  BIZI.. 
So. 29 (193.5) : L. Saritz. 9 Studu i ? ~  Capital PfcitisRnmlt. 49 J. C R I ~  L. C. St 
P. S. 33'%'1 ( SOT.-Dee. 1935). 
%In testimony he for^ the Senate (note 7, srcpra), Sellin presented stnti%%cnl 

studies to show that  police and prison homicides nre not related to  capital pun- 
ishment. See Sellin The  Death. Prnaltll anti Police Safety. 22 PABL. 3 SES~. 
718-728 ( 1 m ) .  APPEYDTS F,  JIINUTES OF PROCFEDISGG AXD EVIDESCE SO. 20. 
JOIST COVU. O F  TEE SESATE AND HOUSE Of CQUUOSS O X  CAPlTAL P U S I S H ~ S T ,  
CORPORAL PI3 I G H ~ I E S T  AXD LOTTERIEB (Ottawa, Queen's Printer, 1955) ; and CAPI- 
TAL PUXISHUEST 1%-160 ( Sellin ed. 1'967). 



Anyone who cnrefully examines the . . . data is bound to 
arrive a t  the conclusion that the death penalty, as we use it, 
exercises no influence on the extent or fluctuating rates of 
capital crimes. It has failed as a 

Retentionists argue that the deterrent value of the death penalty 
vis-a-vis imprisonment cannot kmd has not been--determined by 
statistical studies. First, there is the fact that those who are deterred 
do not show up as statisticsz5 Secondly, the available statistics are in- 
adequate. There is no exact informat~on as to the volume of capital 
crime in the United States, and the homicide rate figures used by the 
abolitionists are bnprec i~e .~~  More specifically, most of the statistical 
studies of the deterrent impact of the death penalty re1 on the "mur- t der and nonnegligent manslaughter" figures reported y the F B I  in 
its uniform crlme reports. These figures do not distin ish between 
those murders whic.h are pumisl~able by death (for esamp f" e, first degree 
murders) and the lesser nonnegligent criminal homicides punishable 
by imprisonment; instead they are all lumped together. Furthermore. 
the retentionists argue. it is questionable--and therefore inconclu- 
sive-to assume thnt the proportional relationship of capital murders 
to total homicide rates is relati~ely constant." 

2. The P.qychology of Deterrence ' 
Abolitionists argue that murders are either premeditated or they 

are not. 111 the case of unpremeditated murders, no punishment can be 
effective as a deterrent. Abolitionists note that considerable evidence 
exists that n great percentage of those who commit violent crimes are 
likaly to be suffering from some form of mental illness or have acted 
in a fit of passion. Tllereforo, ther are undeterrable and i t  is pointless 
to threaten such o~enders  with death. 

The i~bolitionist's nrgrurnent continues. Premediated murders are 
committed by people who either do or do not expect to be caught. 
With regard to those who expect to be caught, the threat of punish- 
ment by death will not control the beharior of such an ind~vidunl. 
With respect to those who plan their murders on the assumption they 

SEI.I.IK, DEAW PEKALTY. etrpra note 17, a t  03. 
"TEIE FLA. SPECIAL CO?~IU',Y FOB THE STUDY OF THE ~ O L I T I O N  OF DUTII 

PESALTY w CAPITAL CASES REP- 13-14 (1965) [hereinafter cited a8 F~A.  
C a r  w's  REPORT]. 

Snperficial considemtion might lead one to conclude that  this question 
[whether the &ath penalty is superior to imprisonment in deterring thow 
persons who would otherwise commit serions crimes] might be answered 
by sdentific and statistical studies. but .mch is  not the case. There is no 
reliable method for  determining who has contemplated committing a capi- 
h l  crime but refrained due to the fear  of the death penalty a s  distinguished 
fro111 other fonns of criminal punishment . . . I t  is probably Irnposdble to 
subject deterrence to  -xientiEc study in eny direct way. The facts cannot 
be ascertained so that  they can be subjected to  scientific analysis and inter- 
pretation. ' Ihdau. mlpra note 16, a t  -7. 

" Id.  a t  L%-i268. The Florida Special Commission comments: 
Perhaps i t  i s  fortunate that  the judgment of most persons who have s t n d i d  

them Is that  they do not prove much: that  while they do not prove thnt the 
death penalty is  a superior deterrent. they do not prove that  it is  n o t .  . . . J. 
IMmr Hoover, Director of the Federal Bureau of Investlgntion, favors re- 
tention of the death penalty, but he has charged thnt stntisticnl coml~nrlsonx 
[based on inferences from homicide rates to first-degree murder rates] are  
completclg inconclnsive. (FLA. COYM'K REPOET, s f ~ p r a  note 2.4, a t  17.) 



will get away with it, a penalty is a ineaningless deterrent; these per- 
sons can only he deterred by increasing the effectiveness of law 
enforcement and criminal justice. 

Finally, there are presnmedly those persons ~ h o  are sane and 
cautious enough to weigh the risk of punislllnent (that is, life versus 
death sentence) and able to clecicle that rh i le  the risk of death is 
too great in consideration of the anticipated gain from the crime, 
protracted inlprisonment is not such a great risk. But. the abolition- 
ists ask, how many such persons are there in the total population? 
The abolitionists believe : 

I t  would be most exceptional for a man to be insufficient.lly 
sane and normal to be deterred by the risk of a sentence of 
protl-acted inlprisonlnent but yet suficiently sane and normal 
to be deterred by the risk of his own execution, when both 
risks are a t  a level of contingency which he is doing his 
utmost to avoid. 

Retentionists analyze the situation similarly but dram different con- 
clusions. The fact that many niurders are crimes of passion or acts 
of insanity is interpreted by the retentionists not as an indication of 
tho uselessness of the dwth  peiinlty as a deterrent, but rather as an 
indication of its success in deterring people from premediated 
m~zrcler.?~ Retentionists contend that the psycl~ological deterrent hn- 
pact of the death penaltr is most effective in prerenting large n~un-  
bers of potential wrongcEoers from ever reaching the state of crimi- 
nality where their behavior becomes uncontrollable and impulsive. 30 

3. Acl~ninistration of the Death Pendty 
Abolitionists argue that the wa in which capital punishment is 

achinistered undercuts whatever B eterrent effect it might possess on 
those capable of exercising some degree of rationality. For punishn~ent 
to have efficacy as a deterrent, the penal6 must be imposed consist- 
ently, imneclintely and inesol-ahly. and the general public must expwt 
exactly this. I t  is arpecl  that the practice in administering capltal 
puuishent  does not satisfS any of these fundamental and requisite 
conditions. Only a slnnll proportion ,of first degree murderers are sen- 

% Bedan, supra note 16, at 272, quoting a Ceylon report on capital punishment. 
"The Canadian Parlinmcntarr Committee's 1956 Report on Capital Punish- 

mmt  notes ( a t  1). 14 ) : 
One measure of its [the death penal@'s] deterrent effect wa.; afforded 

by an analysis of murders whirh iudicnted that  a considewhle proportion, 
probably in excess of half, are  committed under the compulsion of orrr- 
whelming passion or anger where no deterreut could hare been effectire. 
This \rould seem to den~onstrate that the death penalty, couy)led with the 
excellent standarcis of Inw enforcement prevailing in Canada, has been 
sncces.s€ul in deterring the rouln~issiou of deliberate, premeditated murders 
and reducing their inritlrnce l o  rninirnum proportions. The deterrent effect 
may also be indicated by the widesprrad association of the crime of mnrder 
with the death penairy whic11 is un~loubtetlly one reason why murder is 
recarded a s  such a grave imcl :~bhorrent crime. 

3 7  Sec 11~s~ .  SPECTAT. CON 31.. l i s ~ . \ n ~ ~ s n r n  FOR TIIE PWOSE OF IS\TSTIG.ITI~G 
. \SD STCDYISG THE ,\BOLITION O F  TIIE ~ E \ T T I  I'Es-LLTY IS CAPTTAL CASES. REPORT 
AND R e c o w ~ r ~ s ~ a ~ r o s s  (193) ; the minority report is reprinted in CAPITAL 
PUSIS~~SEST 32 ( UcClellan ecl. l!Xl). 



tenced to death3= and even fewer are exec~ted.~? The delay in con- 
victing and executing capital offenders is increasing and notorious. 
Abolitionists conclude from these circurnstanccs that "almost anyone 
who contemplates some horrible crime can see some chance in getting 
away with it, or a t  least in not having to pay the supreme penalty." 33 
4. The EmXmce of Experience 
Retentionists, in rejecting the statistical arguments for abolition as 

inconclusive, turn to the experience of the law enforcement profession 
RS demonstrative and supportive of the deterrent. value of capital pun- 
isllnlent. FBI Director J. Edgnr Hoover speahs for most of the 
nation's law enforcement oEcers when he states : 34 

The professional Inn. e.nforcement officer is convinced from 
experience that the hardened criminal has been and is deterred 
from killing based on the prospect of the death penalty. 

I n  brief: law enforcement officers cite the following typical instances 
where the death penalty evidences its deterrent value : 35 

(a) Criminals who hare committed an offense pmisl~?ble 
by life imprisonment, when faced with capture, reframed 
from killing their captor though by killing, escape seemed 
probable. TVl1en asked why they refrained from t.he homicide, 
quick response inclimted a willingness to serve a life sentence 
but not to  risk the cleath penalty. 

(b) Criminals about to commit certain offenses refrained 
from carrying dead17 weapons. Upon alq>rehension, answers 
to guestions concermng :~bsence of such weapons indicated a 
desire to avoid inore serious punislment by carrying a deadly 
weapon, and also to avoid use of the weapon which could 
result in imposition of the death 

(c) Victims have beRn removecl P""lty. rom a capital punishment 
State to a noncapital punislment State to allow the murderer 
opportunity for homcide l~ithout threat to his 01~11 life.36 
This in itself demonstrates that the death penalty is consid- 
ered by some would-be killers. 

=E.g., over the last 5 years there has been an annual average of 10.122 
murders reported in the FBI's Uniform Crime Relmrts. Over the same period 
of time, the National Prisoner Statistics indicate there h a s  been a n  average of 
nine persons annually sentenced to death for murder. 

a? See note 11 supra. Bee aBo Natl. Prisoner Statistics, srrpra note 31. 
" Redau mpra note lG, a t  270. 
" F.B.I. UNIFORM CRIME REPORTS. 14 (1950). 
91959 ARA C F S ~ X A L  LAW S ~ c r r o s  15 (1960) [hereinafter cited a s  Al3h 

CBIMISAL L~TY SECTIOX 1. 
"The Attorney General of Kansas testified before the British Royal Commis- 

sion that  : 
One of the contributing factors leading t o  the reenactment [in the State of 

Kansas] of the death penalty for first-degree murder was the fact that  shortly 
prior thereto numerous deliberate murders were committed in Kansas by 
persons who had preriously committed murders in states surrounding 
Kansas, where their punishment, if captured, could hare  been the death 
penalty. Such nlurders in Kansas were admittedly made solely for  the pnr- 
pose of securing a sentence to life imprisonment in Kansas if captured. 

Quoted in Bedau, supra note 10. a t  336. Llore recently a letter was intercepted 
b.r the Delaware State l'olice iu s\-hich n murderer wrote that  he had known 
before he  killed that  the most he could get was 1; years. The murder occurred 
after Delaware had repealed capital punishment in  1058 and was a major factor 
in the restitution of the death penalty in that State is 1961 Xu. COMX. OX CAPI- 
TAL PcSISII~EEST, REPORT 30-31 (1962). 



C. .\lICUMENTS FOR TIIE DEATH PENALTY AS A PROTECTIYE JIEASURE 

Abolitionists do not disagree with retentionists that the death pen- 
alty is iln eil'ective protective nieasme against incorrigibly (that is, 
nonreformable) clangerous criminals. The debate as to the protective 
aspects of death penalty turns on whether, in fact, such an extreme 
measure is really necessary. 

Abolitionists argue that Life irn~)rironment is a complete$ adequate 
protective measure.3; First, abolitionists contend that F u r  ere? gen- 
erally iiiake the the best prisoners; murderers commit s negligible 
percentage of the riolcnt prison crimes.3s Second, abolitionists contend 
that t.he danger of the p a n h d  murderer is considerably esaggernted 
by the retentionists. There is considerable misconcept~on in the as- 
sumption thnt the inurderer who gets a life sentence or whose death 
sentence is coininuted to life hnprisoment can easily obtain his free- 
dom. Furthermore, statistics indicate that the behavior of a first- 
degree murderer released on parole is "veq good, much better than 
rhat of other prisoners who hare been paroled, especiallg property 
offenders." 39 This is also true with those \\-llo hare been pardoi~ed.'~ 
Finally, abolitiolrists would argue that i t  is indeed misguided to relense 
those wlio renlain t~ danger to society, but that this mdicates a need 
for refonn of parole and pardon practices rather than n need for 
 execution^.^' Many :~bolitionists believe &at n t h e r  than execute the 
incorrigibly d:tngerous we should be studying hhn to determine how 
\ve c:tn prevent othcrs from such bel~arior?~ 

Retcntionists do not accept the nbolitionist position that  life impris- 
onnlcnt is in all cases n sufiicient safeguard. They argue t.hat since somc 
criminals arc i~icorrigil~ly rtntiswcinl and will re~iinin potmtial clan- 
p rous  to society for the rem:~incler of their lires, the de:lth penalty is 
Ilccessillly. It niust be remembered that these men constitute :I danger 
to prison oliicials and to the other inmates. and there is d \ ~ a y s  the 
chance that they may escape. 

Furtliermore, retentionists argue that, because the life sentence 
mrely ~rrrans thnt on offender is In reality imprisoned for life, there 
is a serious possibility that dangerous men will be released on parole. 
Retentionists point out that it is impossible to be certain that a 
murderer has. in fact, been "cured.?' 

The retentionist's defense of the death penalty is bottonwd on the 
argument that there is no s?tisfac.tory alternative sentence for those 
cnnlilinls who clearly constitute u continuing danger to society. The 
obvious possible alternatire is the life sentence without the possibility 

" SEI.I-IS, DwTn PEXALTY. 811pra note 17. nt TSi9. 
" SELLIS, DEITE PESALTY, supra note 17, at 72. See a180 Bedau. supra note 1 G .  

nt =UW)--IOl. 
AIL\ C ~ I a u s a ~  LAW S~crrros, stcpru note 17, a t  14 
' Bxlnu, xrrpra note 16, nt 39'7 ; see 3974%. id., for State statistics 
" H .  Cald\vell. Whu ia the Death Penalty Retained? TITE ASSALB 48-49 

(Sovernber 1932). 
" k-. JIESSISGER, TEE CHIVE OF PUSISETX~EST (1968). 
" Bnrmn, nu quoted in Bedau, supra note 16, at 159. notes: 

Tlic 'scielltific' means of cnre are more than uncertain. Tile :~ppnrntos 
of tletctitioll only inc.re:ises thc killer's antisocinl :mimus. . . . So~lie of thesc 
arr irtdcecl 'ciiret1'-so long as they stay under n rule. The stress of ill(. 
~oc.i:~l free-for-nll throws them back on their riolent modes of self-esprcssion. 
.it that point I agree thnt society has failed-twice: it  has fniled the vic- 
tints. ~vllntever may be its guilt toward the killer. 



of larole. However, n number of penologists believe that this is a I hig lly unsatisfactory solution. They argue that such n sentence re- 
moves all inducement to improve and thus greatly increases the diffi- 
culty and danger involved 111 handling the men so sentenced. 

Sereral States which hare generally abolished capital punishment 
have retained i t  for a person found ,nuilty of murder who then murders 
again. The argument that the death penalty should be retained for 
those who murder a second time is a limited version of both the argu- 
ment that the death penalty is necessary as a rotectire measure, and 
the argument that i t  is more effective than &fe imprisonment as a 
deterrent. Sidney Hook, professor of pldosophy a t  New York Uni- 
versity, conments : " 

. . . in a sub-class of murderers, ie., those who murder 
several times, there may be a special group of sane m u r d e r e ~  
who, knowing that they will not be executed, will not hesl- 
tate to kill again and again. For them thc argument fro111 
deterrence is obviously ralid. Those who say that there must 
be no exce tions to the abolition of capital punishment cannot f rule out t, le existence of such cases on a pmbri grounds. If  
they admit that there is a reasonable probability that such 
murdcrers mill murder again or attempt to murder a ain, 
a probability rrllich usually g r o m  \nth  the number of re- 
pcatecl murders, and still insist they ~ o u l d  never approve of 
cnpitnl punishment, I would conclude that they are indifferent 
to tho hvcs of the human beings doomed, on their position, 
to be victims. 

I). TJIE RETRIBETION TERSUS TESGE.\NCE ARGUMENT 

~llbolitionists do not accept the nrgwncnt t l ~ t  c:lpital punislinient 
is clcfensible on the grounds of retribution, :ipart from any bencfit it 
may afford society either as a supcrior deterrent or as p necess?ry 
protective measure. According to many proponents of cnp~tal punish- 
ment, some criminals are simply unfit to lire; they have comnlitted 
acts SO heinous that the only appropriate punishment is deatli. This 
function of the death penalty IS commonly referred to on the reten- 
tionist side as retribution and on the abolitionist side as wngeance. 

Abolitionists argue that. the motivation behind this use of the death 
penalty is of the same order as the irrationality which provoked the 
criminal to the act for which he is being executed. As one abolitionist 
has commented :45 

Yet though easy to dismiss in reasoned argument on both 
moral and logi~ql grounds, the desire for vengeance has deep, 
unconscious roots and is roused when we feel strong indignn- 
tion or revulsion-whether the reasoning mind approves or 
not.. This psychological fact is largely ignored in abolitionist 
propaganda-yet ~t has to be accepted as a fact. The ad- 
mission that even confirmedabolitionlsts are not roof apillst 
occasionnl vindictire impulses does not mean t f' lat s ~ ~ c l i  im- 
pulses should be legally sanctioned by society, any m?re t!ic~n 
w e  sanction some other uupdatable instincts of our blolog~cd 

" 8. IIool~,  The Death Sentence in Redau. supra note 16, at 163. 
"A. KOEBTLER, REFLECTIONS ON HANGIXO, 105 (1050) [liereinnfter cited as 

KOEBTLER] . 



inheritance. Deep insicle every cirilized being t.11ere lurks a 
tiny Stone Age 1111~11, clailglincr a club to rob :lnd rape, :111cl 
screaming :in eye for an eye. but  we would rather not liave 
that little fur-clad figure dictate the law of theland. 

I n  short. abolitio~~ists believe that the purpose of the crinlil~al law 
is to provide protection against man's irrtltionalit~ and violence, not 
to furnish n nleans of espressing it. Abolitionists contend that the 
death penaltj is n violation of this purpose.* 

Retmtionlsts defend capital punishment on the a r p i l c n t  that it 
satisfies a legitinlate communal need for retribution aroused by p?r- 
ticu1:lrIy heinous crimes. Societfs desire thnt n man pay with his 11fe 
for a v~olent crime represents both society's moral condenmatiy~ of 
such acts and a closing of the ranks against those who violate soclet.yqs 
laws?7 

Retentionists reject the assertion that capital punishment is a viola- 
tion of the sanctity of lnuman life. To  the contrary. they contend that it 
recognizes that sanctity. 
E. .\IICU.\IESTS R E L \ T I S G  TO C A P I T S  PEXISHJLEXT .\SD CRIMIS.\IA 

JTS'I'ICE 

A number of the arpnients  against capital punishment relate to 
its alleged incompatibility with equitable and efficient crimin:d justice. 

1. The ZJossibility of E=wlov 
Observing the d:lnger that :in innocent ~ n a n  might be executed, the 

Jlnrquis cle Lnfngette once said: "I shall ask for the tholition of the 
pcnalty of dent11 until I harc the infallibility of h~unan judgment 
dcn~o~istrated to me," Thorsten Sellin writes : 49 

Human justice can never be infallible. S o  matter how con- 
scientiously courts operate, .illere still exists a possibility that 
an innocent person m?y, due to a combination of circum- 
stances th:it defeat justice, be sentenced to deat.11 ancl even ex- 
ecutecl. That possibility is made abundantly clear when one 
considers the man instances in n-hich innocent persons have 
been saved from t h e extreme penalty either by the last min- 
ute discovex.;\- of new ex-idence orb?  a conmut+on followed, 
perhaps after many years in prison, by the dlscorery of the 
red criminal. 

Studies indi~,2te that  innocent men h a ~ e  been wrongly convicted in 
the United States 50 and several Governors confronted !\-it11 h a 1  deci- 
sions on execution have confirmed the real$ and seriousness of the 

'>In. Couu. o s  C A P ~  PGSI~HXEST REPORT Zi (1962). 
" Lord Justice Denning testified before the  British Royal Commission on 

('npitnl Punishu~er~t  tlint: 
The punishment inflicted for  g ra re  crimes should adequately reflect the 

rcrulsion felt by the great ~ n a j o r i o  of citizens for them. It i s  n niistake 
to consider the objects of punishment a s  being deterrent o r  reforn~atire or 
~ ~ r r v e n t i r e  ancl nothing else . . . . The ultimate justiflcatiou of any punisli- 
nicut is not that it is a deterrent, but that  i t  is the emphatic denunciation by 
thr  community of a crime: and from this point of view. there are  sonir 
uiurclers which, in the present state of public opinion, denulnd the most 
enipliatic denunicntion of nll, nnmely the death penalty. 

Quoted in R. Donnelly. Capitnl  P~ozishtrtcwt. COSG. REC.. A62S3. A6283 (tlnily 
etl. AUK. 24. 1!MO) .[hereinafter cited as DOSE ELL^]. 

'Quottvl in 0. Pollack, Tkc Errors of Jlratice, THE ANNALS 115 (1952). 
40 SELLIS, DFXTII PENALTY, stipra note 17, a t  63. 
'Bednu, stcpra note 16, nt 43fd40. 





matter of the disproportionate anlount of time involl-ed in capital 
cases mas the subject of a study conducted by 'the Alnerican Rar Foun- 
dation, the research branch of the American Bar -issociation. This 
1961 study, prompted by the Caryl Chessman case ( ~ h i c h  began in 
June 1948 and ended wtli  his esecutioq on Jlay 2, 1960) concluded 
that long delays in capital trials and ~n executing death sentences 
weakens public confidence in the law.59 

Llbolitionists further argue that tlie emotion aroused by n capital 
trial-the spectacle of :I ni:m fighting for his lifc-is not compatible 
with the just and rational :dminist~xtlon of tlle law.G0 The retentionists 
respond to these :rrgumrnts that what is needed is legal reforni, no1 
abolition, but the abolitionists in t u n  contend that legal reform is-no 
answr  unless the retentionists are y e p a r e d  to propose t.he solution 
that has so far eluded d l  students of the subject.:' Jlanj- abolitionists 
believe that the death penalty is a principi~l factor operating against 
the needed reform of our crirriinal 

As indicated above, retentionists view the problems of tlie death 
penally in the adn~inistrntion of criminal l i l ~  not as an argument for 
abolisliing it but a need for relormiug court. :ind criminal procedulv. 
h par ti:^^ reform is set forth in part 1II of this memorandtun, i n f ~ c ~ .  
Retentionists, while they hare not :~lways been specific; also call for 
refonn in "the rules of evidence, the custo~ns of prosecution, (and) the 
n~acliiner~- of appeal." 63 

The religious argument nytinst the death penalty generally centers 
around tlle belief that even s~nfu l  men are the objects of God's redemp- 
tire love. and that. vengeance l~rlongs to God, not 111:in. I n  the worcls of 
Bishop John Wesley Lord of the Urashington, U.C. Conference of tlic, 
Methodist Church : 

A Christian ricw of punishment, must look beyond correc- 
tion to redemption. I t  is our Clwktian faith that redemption 
by the grace of God is open to every repentant sinner, and that, 
it is the d u t j  of every Cllristian to bring to others by every 
t~vttilable means the c.l~;lllenge and opportunity of a n e r  and 
bct ter life. We believe that under these circumstances only 
God has the right to terminate life. 

Trinls twome longer and morc e s p n s i r e  ant1 emotions nre especially likely 
to confose the issues. Indeed, the guilty person is  more likely t o  escape 
punishment altogether 1)ecnrlse of the  reluctance of the  j u r ~  t o  conrict and 
thereby make the dent11 1w11:ilty n possibi1it.v. A p p a l s  a r e  more likely to 
rrsult in rerersitls, nnd (this brings on new nntl equnllx expensive trials. 
More nre of the o ~ i n i o r ~  that therr would be many <wnricHons for  what are  
now c n ~ i t a l  crimes if life ilnprisonluent replnced csccution. (EX&. Coarnr's 
REI~ORT. ercpra note 5. nl 20.) 

" Scrip Yorlr Times. .Tan. 29. 1961, 111 f N ,  col. 1. 
" Jlr. Justice Frankfrlrter, in his nppearnnce a s  n witness before the British 

Hoynl Commis4on on Cnpital Punishment. stated: "When life is a t  hnznrtl in :I 
trial, it sensntionaliws the whole thing almost unwittingly: the effect on juries. 
the bur, the public. the judicii~ry, I regard a s  w r y  bad. I think scientifically the 
dnim of deterrence is not worth ~nnch. Whatever proof there mar  be in my judg- 
niellt d w s  uot outweigh the socinl loss due to the  inherent seneationitlisn of R 
trial for life" Quoted in lkm~~c.lly, srrpra note-17. nt A41S;i. 

61 I'wker, srrpra note 1.7, nt 441. 
" S c c  Beclnu. srtpra note 16, nt 433. Sce nleo FED. P ~ o n .  21 (Sept. 1981). 
" Bcd:tu. srcprn note 16, ilt 1113. 



Abolitionists and retentionists both argue that the Bible supports 
their side. Abolitionists cite Romans 12 : 17 in which Paul says : "Rec- 
ompense to  no man evil for evil. . . . avenge not yourselves, but rather 
give place unto wrath: for i t  is written, Vengeance is mine; I -dl 
repay, saith the Lord." 

In the Old Testament, the abolitionists point first to the fact that 
Cain was not put to denkh (Genesis 4: 15), and then to the adjuration 
in Leviticus 19: 18: "Thou shalt not avenge, nor bear any ,grudge 
against the children of thy people. but thou shalt lore thy neig bor as 
thyself: I am the Lord." 

More generally, those opposed to capital punishment for religious 
reasons argue that the whole Christian concept of lore and redem t.~on 
as presented in the New Testanlent mns couvter to use of the Peat11 
penalty in a system of justice. In  support of tlus, they refer specifically 
to the Sermon on the Mount (Matthew 5: 44, for example) 'and to 
Luke 6 : 3Ls4 

The defense of capital punishment on religious y d s  r&i pi- 
rnarily on two points. First., it is argued that the eath penalt is a 
testimony to the sacredness of life, and-in the case of the He rew- 
Christian tmdition-that the Bible clearly differentiates between 
inurder m d  the death penalty as a just punishmen$ for the taking of 
God-given life. Retentionists contend that this argument is supported 
by the following passages, as well as others, from the Old Testament: 

Whoso sheddeth man's blood, b man shall his blood be 
shed: for in the image of God rnn d e 1-k man (Genesis 9: 6). 

1-10 that smiteth a nxm, so that he die, sllnll be surely put to 
death. . . But if a man comes presumptuously upon his neigh- 
bor tn slay him mith guile; t.hou shalt take him from mine 
altar, that he may die ( E X O D ~ S  21 : 1'2,11). 

Whoso killeth any person, the murderer shall be put to 
death by the mouth of witnesses.. . JLoreorer ye shall take no 
satisfaction for the life of a murderer, \rhich is guilty of 
death; but he shall be surely put to death . . . and the land 
cannot Ix cleansed of the blood that is shed therein, but by the 
blood of him that shed i t  (n'umbem 35 : 30,31.33). 

Turnin to the New Testament,@ it is argued that the law of love 
preached f y Jesus implies the need for the existence of a strong civil 

In  addition to  the Old and New Testnments, abolitionists quote St. Augustine 
in opposition to capital punishment. The following pnssnge is from his plea thnt 
some Donntists, a heretic African sect, who had conf~swd to a heinous murder 
of Christians, be spared the death pennlty : We do not wish to  hnve the sufferings 
of the serrants of God avenged by the infliction of precisely siniilnr injuries in 
the way of rctaliation. Sot,  of course, that we object to  the removal from these 
wicked men of the liberty to  perpetrate further crimes, but our desire is rather 
that jnstice be satiMed without the taking of their lives o r  the maiming of their 
bodies in  any particular; and that, by such coercive measures a s  may be in 
nccordance mith the lams. they be drawn away from their insane frenzy to the 
quietness of men in their sound judgment, o r  compelled to  give up n~ischierous 
violence and betake themselves to some useful labour. 

Quoted in KOEBTLEB. srrpra note 45, a t  105. 
In addition to the Old and X e r  Testaments, St. Thomas Aquinas is also 

quoted in support of capital punishment: "It is lawful to  lrfll a n  evil-doer insofar 
as  it is directed to the welfare of the whole community." XI Aquinas, S m a  
Tmr.ooxcr 1407 (Benziger ed., 1947). 



law, nncl that it is  a misreiicling of tlie Xew Testament. to  see it as acl- 
vocating leniency for criniinn 1 behavior.66 

Available information lnakes it extremely difficult to discern any 
clear trend in the United States t o ~ a r c l  :h l i t ion  or &ention of the 
cleiltli penn1t.y. The imprecision of the esistiiig indicators subject 

appropriate caveats may bo hclpfnl to the Comniission. 
i'lli nnslysls to question. Xevcrthsless, reviewing !hi: infoimatioii wit, 1 

General public opinion rvgartling the death penalty has been mnis- 
ured in several Gallup polls. 'l'lie four most recent Gallup poll surveys 
indicate n steady decrease of pilblic support for capital punishment, 
but it must be noted tliiit the survey Kas restricted-as most of the 
material in this nlemortlndum-to capital pu~lishment for murdor. 
The results of the polls in which the question asked vas, "Are you In 
favor of the death peniilty for persons cconvictecl of murder!" are set 
i'ort11 below : 

I ln percent1 

Yes ... -- .. . .----------------- --- -. .- 42 45 51 68 
Na .-... .. .. .---..-. .-- - -------- -. ---- -. -.-. . . -. -- - 47 43 36 25 
No opinion .......--.---- ----.-.-...........------ 11 12 13 7 

It may be argued that this clitinging attitude toward capital pmiish- 
lrlent has been reflected hy tlic fact that. niost of the Stcztes that llc~ve 
i~bolislled or partiidly ~lmlisl~etl c:~pitnl punislinient have done so mt l~cr  
recently. Another possible i~itlicntion is the decrensc in executions of 
lnost oflenders conrictecl of capital crimes. Tliese indications, however, 
must be balanced agiiinst tho fact that capital punishment still exists 
in 41 States: the District of Columbia and in the Federal system. If 
Stata and Federal 1egisli~tol.s are any reflection of public senthnent- 
and indeed they :ire-tllere obviously reiilains :L subshntial public re- 
sistence to abolition. 

Any e\~aluation of public sentiment must idso take cognizance of 
the fact that it has been t l lc :~l)olitio~lists-and not tlie retentionists- 
who have organized tlicniselves into highly iirticulate lobbies and found 

-This argument is sunlmed up ns follows by Reverend Dr. Jacob J. rellengn 
who, sincv 10%, has served ns nssociote executive of the United Presbyterinn 
Church in the United Stntes : 

The law of low. also ri~llcil the law of libertg, was not presented to do 
ii\v:ig wit11 the unturnl h w s  of societ.v, but to inaugurate n new concept of 
I I IW written on the hcnrt where the nininsprinb% of action a r e  born. The 
church is ever to strive for w~prr ior  lam nncl order, not to  adrocate n lower 
order that  nlalies mrongcloi~~g less cull~able. 

* * f * * 
[\\']herever and wlwncvcr God's lore nnd mercy nre rejected, a s  in crime. 

1111trlm1 Inn. nnd order n111st prevail. not a s  estrnueous to redemption but ns 
Imrt of the whole scope of God's dealings with man. 

* * * 
The Inw of capital ~)unishn~ent  must stand ns a silent but powerful witness 

to the sncredness of God-given life. Words a r e  not enough to show that  life 
is sacred. Active justice n ~ u s t  be nclm'mistemd when the sacredness of life is 
violated. 



representatives in respected public figures. B$& is set forth materinl 
prepared by the Library of Congress indicatmg the current positions 
of known groups involved in the abolition versus retent.ion debate. 

a. 8GhISST CAPITAL PUSIS113fEXT 
I n  an article which appeared in the publication Current Bz'ato7.y 

(vol. 53, Aug. 1967, a t  82-87) entitled "The Issue of Capital Punish- 
ment," Hugo Adam Redau comments, at 84-85 : 

[Sleveral grou s with n nationd constituency hnve taken 
public stands ill &ror of abolition. Most of the major Prot- 
estant denominations (Episcopal, Methodist, Congrega- 
tional, Lutheran, Presbyterian, American Baptist) have been 
on record 'against the death penalt for several years. So have 
the Conference of American ~ a b k  and prominent Roman 
Catholic spokesmen, such ns Richard Cardinal Cushing, of 
Boston. Until recently, the major civil liberties, civil rights, 
and correctional orgnnizations refused to take such a stand. 
Within the past 2 years, however, the American Civil Liber- 
ties Union, the NAACP's legal defense fund, the Sationnl 
Council on Crime and Delinquency, and the American Cor- 
rectional h i a t i o n  hare publicly 'oined forces with the 
abolition movement, which has been 1 ed for 40 years by the 
American League to Abolish Capital Punishment.. 

According to the Encyclopedia of Associations (5th ed. 1968), the 
American League to Abolish Capital Punishn~cnt, to which Mr. Redau 
refers, has 8,000 members, 37 State brnnches and 40 local branches. It 
mas formed in 1927, is based in Brookhe, Jhss., and is  headed by Mrs. 
Herbert B. Ehrman. 

I n  blay 1967. 15 national organizations joined toe ther  to set up 
the National Committee To Abolish the Federal Death Penalty. bnsed 
in Wnshington, D.C., and chaired by the Honor&le Jiichael DiSalle, 
former Governor of Ohio. A list of the participating organizations, 
including those which have joined the committee since its inception, 
follows: 

American Civil Liberties Union 
Americans for Democratic Action 
American League to Aboli& Capital Punishment 
h e r i c a n  Veternns Committee 
National Council of Catholic Women 
Department of Christian Soci:ll Relations, Esecutire Council, 

Episcopal Church 
Friends Committee on National Legislation 
Union of American Hebrew Congregntions 
Board of Social Ministry. Lutheran Church in America 
Roard of Christian Social Concerns, The Methodist Church 
Office of Church and Society, United Presbyterian Church, 

US-4. 
Unitarian Fnirersnlist Association 
Department of Social Action, United Church of Christ 
Women's International League for Pence and Freedom 
National Board of the Young Women's Christian Association 

of the U.S.A. 



Department of Christian Action and Community Service, The 
United Christian Missionary Society 

Industrial Onion Dept. Ali'LCIO 
American Etlical Union 
United Automobile Workers 
Transport Workers Union of America 
Synagogue Council of America 

I n  addition, anti-capital pun\slunen$gmups from the folloming States 
are affiliated with the comnuttee: hem York, Ohio, Kew Jersey, In- 
diana, Utnh, Colorado, California, Pennsylvania, Florida, North 
Carolina, Tennessee, and AIaryland. 

Several States have appointed committees to study the issue of mpi- 
tal punishnlent and make recoinmendations on State legislation In- 
volving the issue. The ma'ority of the members of the following 
committees recolllmended a b olit~on of the death penalty : 

Pennsylvania General Assembly, Joint Legislative Committee 
on Capital Punishment (1961). 

JIaryland Legislative Council Committee on Capital Punish- 
ment (1962). 

Massachusetts Special Commission Established for the Purpose 
of Investigating and Studying the Abolition of the Death 
Penalty in Capital Cases (1958). 

At  the Federal lerel, speaking for the Justice Department and the 
administration, G.S. Attorney General Ranlsey Clark urged the abolj- 
tion of the death penalty for all Federal crimes, including presl- 
dential assassinations. He took this position in his appearmce before 
a subcommittee of the Senate Jucliciar Committee on July 2, 1968. 
Nyrl E. Alexander, Director of the c.8. Bureau of Prisons, has also 
gone on record in opposition to the death penalty. 

R. FOR CAPITAL PUMSH3rEST 

To the best of our knowledge, no group has been formed for the 
purpose of advocating retention of the death penalty, and no national 
group has specifically and publicly recommended its retention in 
recent years. A representatire of the International Association of 
Chiefs of Police told us that a resolution passed by its ailriual conven- 
tion in 1922 is of historical interest only. This was a resolution to the 
effect that this organization go on record as faroring capital punish- 
ment following speedy trials. The IACP has not taken an ofkial stancl 
for or against capital punishment in recent years. 

Of State collllllittees formed for the purpose of studying and making 
recommendations on the issue, the majority of the folloming reconl- 
menciec2 retention of the death penalty : Florida Special Coinmission 
for the Study of -4bolitioa of Death Pendty in Capital Cases (1963- 
65) : Xew Jersey Commission to Rtndy Capital Punishment (1964). 

The S e l ~  Pork State Senate Co~llmittee on Codes has been holding 
hearings on anticrime measures, including restoration of the death 
penalty. John Cassese, president of the Patrolmen's Benerolent As- 
sociation, and Michael J. Maye, president of the h i f o r m e d  Firemen% 
Association, sent statements to tlle committee in faror of the death 
penalty. JIr. Xaye urged that the present 1a-x nmking the death penalty 
inanclator-y for tlle murder of n policeman on a c t i ~ e  duty be extended 
to include firemen. 

38-881 0 - - 7 L p t .  2+2 



PART IV. TWO-STAGE TRIALS N CAPITAL CASES 

Shoulcl the Commission decide to retain capital crimes, the existing 
procedures for inlposing a death penalty sentence should be reesam- 
ined. The existing Federal procedure, like thnt of most States, places 
the decision as to whether the defendant ~ 1 1 0  has conmitted a capital 
offenso should be punished by death on the same jury that rendered his 
conviction of guilt. Thus, under present Federal law a j~iry's decisions 
as to guilt and capital pnnishment. are represented by a single rerdict. 

The need to reexamine this proceclure is suggested by problems con- 
fronting a trial judge in either excluding baclrground eviclence rele- 
vant to the issue of punishment, thus requiring the jury to clecide 
~ h e t h e r  the defendant should lire or die without considerin 
type of background infomlntion ~ ih ich  a judge would coilsi f er the in 
sentencing u defendant in a nonca ital case. or ttcimitting such evidence 
in order to allow an intelligent c f ecision by tho jury :;IS to the penalty 
but at the risk of the grave prejudice which could result sl~oulcl the 
jury be influenced by it on the question of 

Four States and the Model Penal Code avoid this serious problem 
by providing for a split verdict or two-stage trial procedure. in which 
the issues of guilt. and penalty of death or imprison~nent arc s~dmitted 
to the jury separately; after the jury lias returned a rerdict of guilty, 
based on evidence relevant onlj to t.lle issue of guilt, a separate pro- 
ceeding is conducted in which infonna tion about the defenclant rele- 
rant  only to  penalty is submit~ed to the j u v  for consiclcration in 
connection with its decision :IS to capital p u n i ~ h n e n t . ~ ~  

I f  capital punishment is to be retained in the Federal s stem, a simi- 
lar system sl~oolcl be consid~red far Fedeinl capital tria%.6e This p a d  

=E.G;.. Cnited Rtates r. Curry,  358 P.2d 004, 014 ( 2 ~ 1  Cir. I-), cert. denied. 
313.5 ITS. 853 (liHiG). See g o ~ e r a l l y  Sote, 52. CAL. L. REV. 356, ~~ (106i) ; MODEL 
PESAL CODE b; 201.6. C o m ~ e n t  5 a t  74 (Tent. Drnft xo. 9, 10.50). 

-See CAL. PESAL CODE 8 190.1 (West Supp. 19%) : Coss.  GES. STAT. 5 53-10 
(1963 Snpp.) : S.Y. REV. PES. Law 85 125.30, 125.35 (ItcIiinney lC%7) ; PA. PES. 
CODE $4701 (Purdon 1961) : JIODEL PESAL CODE 5 210.G (P.O.D. 1%2). 

=The  fact  that  the existing Fetlernl s ta tntw do not specifimlly authorize the 
~II-o-stage trial procedure has not prrclnded disrussion, and snlmtnntinl dis- 
agreement, among Fcdrrnl judgrs ns to whether and when the procedure may or 
must be used. Some judges hare inclicated that  n two-stage trial might be required 
by the Constitution. See the opinions of Judge McGowan. .Judge Wright and 
Chief Judge Hazelon in Frady v. T'nited States, 348 F.?d 81, 92, 98 (D.C. Cir.). 
ccrt. denied, 38'2 V.8. 909 (106.5) ; the dissenting opinion of Judge Hays in  Utiitcd 
States c C?o+tyr, 3.78 F.211 004. 020 (211 Cir.), cert. dctticd, 35.5 U S .  873 ( I N )  ; 
ncc (1180 thc concurring opinion of Jiidge Hastie i r ~  rn i t cd  Sfnles e x  rel. 
Tltonlpsotz. r. Pricc. 256 F.2d 918, 02" (3d Cir.), ccrt. dcuied, 3.33 T.S. 922 (15SS), 
nrld the opinion of the Third Circuit in U?lited State8 ear rcl. Scoleri T. Rrcniiiillel'. 
310 I".% 520 (3d Cir. 1%2), cert. rlcnicd. 371 Lies. 828 (1%). 

While some judges h a r e  suggested that such n system be judicinlly invoked, 
others have said that  to require its use in cwrT case n'onld 11e "unnVise," in the 
absence of legislation to thnt erect,  but that "the silence of Congress" on the 
subject does not preclude the use of the proeednlv hy trial judges "when the 
defendarlt's right to  a fuir trial wonld 11r jeopardized 11$ a unitary trial." 
Majority opinion of Chief Jrirlge T m ~ ~ b r r d  in Uttited Sti~tr,s r. C t r r ~ y ,  3 3  I?.% a t  
014: rwrord. Xnrtre l l  r. Riellop, 398 F.2~1 134, 150-151 (8th Cir. 1068) ; Popc 
\,. C-nifcd State.?, 372 F.21 710, $30 (8th Cir. 19131). tvrcotcrl 0 1 1  othrt- grorotds. 
302 T.S. 651 (1968). On the othrr hnml. i t  has been said tha t  for  an appellate 
court, not bring prepared to ~ n a k e  :I careful study of Ihp rnmificatiot~s of a two- 
stage trial. to attempt to institute wwh n system would be "utter folly," (dis- 
senting opinion of Judge Burger. concurred in by Judges JIiller, Dnriaher and 
Bastinn, in the Frady Case, 348 F.2d at l l 6 ) ,  and the Supreme Court has  held that  



of the memorandum is designed to raise the relevant issues the Com- 
mission should consider-and must ultimately resolve-if such n tmo- 
trial procedure should be recommended as appropriate for capital 
cases. Since only tho Congrw can ultimately resohe the capital pun- 
ishment issue, the Cornmission may wish to recommend such a two- 
stage trial procedure to Congress, regardless of the Comission's 
position on capital p u n i s h e n  t.* 

The remain~ng pages of this memorandum will discuss the following 
issues that arise with such n two-stage procod~re.'~ These issues are 
suggested by the Model Penal Code and those S t a b  which have such 
a procedure : 

(1) The need for finality of a verdict as to gudt under the first 
stage of the procedure ; 

( 2 )  Circumstances under which the deat.h penalty might be 
sutomatimlly exol~icled ; 

(3) Should the capital sentencing proceeding be before a judge 
or ury ; 

i4) What evidence should bc admissible a t  the second (or sen- 
tencing) stage of the proceeding; 

( 6 )  Should standards of proof be legislatively created for such 
A sentencing proceeding; 

(6) Should the jury's decision to impose the deat.h penalty be 
final: 

( 7 )  What procedure should be followed if the jury cannot 
reach agreement ; and 

(8) What provisions shoulcl be made for appellate review of 
H death sentence. 

such a "complex and  completely novel procedure" may not, without a legislative 
mnndate, be "thrust . . . upon unwilling defendants for the sole purpose of 
rescuing a stntute from a charge of uuco~~stitntionality." United States v. Jackson, 
390 US. 570, 560 (1968). Sec a180 the majority opinion in United States r. 
C t c r r ~ ,  3.58 F.2d a t  911 : .'[W]e arc  loath to compel unwilling defendants to submit 
to a procedure which is devised for their beuefit but which may be prejudicial 
in its application to a particulnr case." The Court in Jackson, upheld the 
charge of unconstitutionnlity of thc mpiral punishment prorision of the Federal 
Kidnapping Act b e c a ~ s e  i t  1)rorided for imposition of the death penalty only 
upon defendants who exercise their right to a juq- trial, against the government's 
argument that since a trial judge cor~ld convene a jury to detenriine penalty in 
cases of jury waivers and grlilty plclls, the statute did not linlit the death pena l6  
to  cases where the defendant's guilt was determined by a jury. Cf. S p f n c o  r. 
T e r m .  387 U.S. 654. 337-.568 (1967), in which the 11lajorit.r of the Court, while 
recognizing that  a. two-stage trial proreclure might well be the fairest method 
of reconciling the interests of the State and the defendant with respect to prior- 
crime eridence in the recidivist stntnte situations. refused to hold that  the 
Fonrteenth Amendment requires the States t o  adopr such a procedure. Scc alao 
Segttra v. Pattereon, 102 F.2d 249 (19th Cir. 1968). 

*Section 3604 of prorisional Chapter 36 in part C of the Study Draft  prorides 
for a two-stage pror~xh~re,  which could be employed in the erent the death penalts 
is retained. 

-'The Supreme Court, in Uvtiied Btates v. Jackson. 390 US. 570, 3 9  (1968). 
discussed in note 69, sicpro., has pointed to wreral  of the questions to which a 
legislature authorizing a separate penalty proceeding should address itself: 

[I]f a special jury were convened to recomlnend a sentence, how mould 
the penalty proceed? Wlmt would each side he required t o  show? T h a t  
Standard of proof monld govern? To what extent mould conventional rules 
of evidence be abrogated? What privileges would the accused enjoy? 



1. Finality of V e ~ l i c t  as to  Guilt 
Preliminnrily i t  shoulcl be noted that in order for a two-stage trial 

scheme to be effective the verdict of guilt must not be sub'ect to re- i considerntion after the penalty hearing begins, and the ralic ity of the 
conviction sliould not be affected by error m tile penalty trial (so that 
n conviction may be upheld on appeal if ermr IS founcl only in the 
proceeding as to penalty). I f  it seems necessary. 11 Federal statute estab- 
lishing n t wo-stage trial procedure sho~lld SO spcify. 

2. Are There Any Circum.stanceu Under 1Phic.h the Death Penalty 
Shotdd Be A utomaticdly l?xclzlded? 

Certain conclitions ma?- be thought to warrant exclusion of tlie death 
penalty as a matter of law, thus obviating the necessity of conducting 
the seco~ld stage of the trial. Examples of situations in wliich the 
death penalty could be auton~atically escluded are : 

(a) Where the defendant is less than 18 Fears of age a t  the 
time the crime was committed (Model Pen:\l Cocle, New York, 
California) :* 

(b) Where the defendant has been preciously sentencd to 
donth for the same crime and his conviction and sentence set 
aside: Model Penal Code, section 201.6 (Tent. Draft So. 9. 1959) 
(deletecl from Proposed Official Ilraft) ; New (de:ith sen- 
tence escluded where Court of -1ppeals finds error only in the 
scntencinp procedure) ; 

(c) TF7here the juidge finds that: 
(1) The e\iclence, although i t  suffices to sustain the ver- 

dict, does not foreclose dl doubt as to tlie defendunt's guilt 
(Jioclel Penal Code) ,** 

(2) The clefendant's mental or physical conclition cnlls 
for leniency,*** 

(3) S o  agb~nmting circnmstimce x was established at 
the trial or \ d l  be established if il further proceeding is 
conducted (Model Pent11 Code), 

(4) Subst nntial mitigating circmnstances, est ablishecl at 
the trial, call for leniency (Model Penal Code: Sew 
York) .**** 

The Model Penal Code also prol-ides for the automatic esclusion 
of the death penalty where the defendant is conricted on :I ple:~ of 
pllilty of murder as a felony of the first degree, for which life im- 
prisonment is the maximum penaltr, where the plea is :ilq)roved by 
the prosecutor and the court. While this might arguably be held 
unconst~itutional under United States v. Jackson, .9u a, in that it 
in~pmts  an iln~rrmissible burden on the exercise OK defendant's 
constitutional right, to 1~a-i-e his @lilt determined at trial by making 
the dwth  penaltv tipplicnble onlr to clefendants who choose to con- 
test the issue of their guilt. it conlcl be uphelcl as merely :I statutory 

*Pmvided in Study Drrlft section .7603(a). 
**Provided in Study Draft section 3603(c). 
***l'rorid~l in Study nrnft swtion 36031b). 
"'Thv llnclel Pwal  ('ode lists a g m m t i n g  and mitigating circwi~strlncvs 

nnd r~cluircs :I finding of a t  1en.t one ng~rnmting and no nlitignting cbirrnm- 
stnncw :IS a prorcvpisite to irnpnsition of the death penalty. 

****I1rovidrd il l  Study nraft .*tion 3603 ((1). 



method of enforcing a prior bargain for exclusion of the death 
penalty in escllange for a plw of guilty to  a "lesser" charge. 

The types of Federal offenses for which capital pnnmshrnent is 
retained may suggest additioi~al situations in ~vhich the deat.h penalty 
should be automatically e~c luc led .~~  

3. Before Whom Is the  Proceeding To Be Qonducted: Jury or 
Judge? 

While it would seein fair to grant the defendant the right to a 
jury for sentencin in all cases,i3 the State statutes do not SO pro- 
Ficle " and the Mo f el Penal Cocle does not provide for such a right.'" 
I f  the defendant is given a right to a jury, homver, it would seem 
appropriate to specifically state that he may waive his right to 
a jury on sentencing even if the issue of I& guilt is tried to a j u r ~ ; ~  

I n  addition, the posture of the case when i t  reaches the sentencing 
stage wi l l  depend on the nlanllcr in n-liicll the defendant was con- 

"The State statutes and the Model Pennl Code restrict capital punishment 
to the crime of murder, but capital punishment in the Federal system may 
extend, if it were to follow existing law, to other t.ms of offenses such as 
treason, aircraft piracy, and selling heroin to juveniles, fo r  which the circum- 
stances calling for leuiency might differ greatly from those applicrlble in murder 
cases. Thus. for  example, in the case of treason (now punishable under 18 
U.S.C. 8 2381), i t  might be desirable to prohibit the  death penalty in a case 
where the evideuce is  insuflicient to support a defense of duress and thus 
require acquittal, but substantial enough to fo r  sparing the defendant's 
life. 

"As to the composition of the sentencing jury, consideration must be giren 
the Supreme Court's rulings in Witherspoon I-. nliitois, 391 C.S. 510 (1968). 
and Bumper I-. Worth Carolina, 391 US. 543 (1968). In  Witherspoon, the Court 
held that  to execute a cleat11 sentence imposed by a juq- from which had been 
systematically excluded all  pmspeotive jurors who opposed capital punishment 
(but who did not indicate that  such opposition would prerent them from making 
an impartial decision as to guilt, or from voting for  imposition of the death 
penalQ) would constitute a deprivation of life n-ithout due process of law. 
In Utimper. the Court held that, in  the absence of any specific evidence t o  the con- 
trary, s - c h  a systematic exclusion does not inev i tab l~  produce a j u v  unable 
to reach a n  impartial decision a s  to guilt, and t h a t  a ~ e r d i c t  of conridion 
rendered by such a jury mas not invalid. These rules would apply with equal 
force, in a two-stage trial, to the selection af a jury to try both the issue of 
guilt and the issue as to punishment. and to the selection of a jury to try only 
the issue of punishment, the clefeudant's guilt haring been determined by the 
Court alone, upon a jury waiver, or upon a gnilty plea. See Pates v. Breazeale. 
402 F.2d 113 (5th Cir. 1968). 

5'Pennsylrania specifically states t h a t  in  cases of g u i l e  pleas the  court may 
impme sentence of death or  life in1p15sonnlent; Oalifornia provides fo r  a jury 
in crises of guilty pleas (unless the defendant \mires  a j u n )  but not ~ h c m  
the court ms the trier of fact a s  lo atilt. Connecticut ,wms unclear a s  to 
whether a jury trial may be had in such cases. Cf. 18  U.S.C. 8 lQQ2 (train 
~rec l i ing)  and 18 U.S.C. f 34 (aircraft vmxkhg) which provide for imposi- 
tion of the dtslth penalty by the court alone if the defendant mas conricted on 
a guilty plea. and, in the latter case, where defendant is  convicted on a plea 
of got  W t y  but has  waived a jury trial. 

It might also be noted here t h a t  the Model Penal Code contains a n  altar- 
native formulation which provides for the conduct of the penalty proceeding 
before the court alone in all  cases, but the Institute ekTresses a preference for 
determinations participated in  by a jury. See MODEL PEKAL CODE % 210.6, Com- 
ment a t  133 (P.O.D. 1962). 

"See Fnited States r. Curry, 358 J3.B 934 (1968), q n o M  by the Supreme 
Court in  United States r. Jackson, 390 US. 570 (1963). expressing distaste for 
compelling an unrvilling defcndnnt t o  undergo a sentencing t r ia l  before a jury 
since such a procedure, thongh designed to protect him, m y  in practice be 
adverse to his interests. The Model Penal Code denies the defendant such a 
right, requiring the prosecutor to joln i n  the waiver of a jnry. 



victed, that is, by jury or jndge, and any proposed statute should 
make specific prorision :is to these continpericics : 

(a)  Where the defend:mt is conrictecl by n j u q  : 
The sentencing proceecling should prob~ibly take place before 

the same jury ~vhirh conricted the defcntlnnt, except, (1) i f  the 
defendant ~mives his right. if any, to :I jury for sentencing, the 
proceeding could quite properly be conducted before the court 
alone, and (2) if the court, for good cllustb sliown, discharges tlie 
J'liry mliich convicted the clefenclant, the ~wocecdinp could be con- 
drlcted before the t.ourt sitting with n ~icw jury e~npancletl for 
the purpose (JIodel Penal Cocle ; New York : California). 

( b )  T h e r e  the defendant is convicted 1)s thr court on a plen of 
not guilty. a jury having been waked : 

Here the sentencing proceeding rioald normally be conducted 
by tho court. escrtpt, if the defend:mt is gi\?cn :I right to n iu1-j 
for sentence evrn though he has xlived n jury trial on the issue 
of guilt. Then the proceeding vi-odd I w  conclucted by tlic court 
with n jnry empnncled for tlie purposcl ol' cleterminincr sentrnce, 
unless defendant wtives his right to snch n jury (tlie Model I'erid 
Code, California. and probably Connecticut, indicate that nlicre 
tho issue of m~i l t  is trird to the court alone, the court alone will 
try the penalty issue: Pennsyl~ania and S r w  york do not cbowr 
this situation). 

( c )  Where the defendant is conrictecl on a guilty plea : 
Here the sentencing proceeding iwultl properly be before the 

court alone, escept if the defendnnt is given the right to :I jury 
for sentence. Then the proceeding TTOIIICI Iw conductecl before the 
court ancl a jury emp:i~dcd for sentmcing unless clefendnnt \wives 
his right to slich a jury (California provides for such a jury 
unless waived: Pennsylvania provides for trial by the court alone, 
as do the Model Penal Code ancl Connecticut: Sew 1-ork does 
not cover the situation). 

4. T h a t  Ez*idence J fny  Be Presmted-Szd~ject M u f t e ~  
I n  general, all 1~1ev:tnt evidence, inclnding t lie nature and cjrc.un1- 

st anccs of the crime, the defendmt 's clixl-ncte~*, backgro~ind history. 
mentel ancl physictil condition, and nny ii~gravating or mitimhng 
circumstances may be presented under esist~ng statutes. While Penn- 
sylvania merely states that "the Court ~ 1 1 ~ 1 1  . . . receive such d- 
dltiond evidence not previously received in the trial as may be relevant 
and :tdmissible upon the question of the penalty," the Xodel Penal 
Codo and theother Strites detail the typcs of evitlencc. 

( a) dggracation and nlitigation. 
The Model Penal Code, unlike the State statutes, enumerates the 

aggravating and miticrating circ~unsttinrcs of \vhirh evidence map bc 
rcwi\?ecl in the penalty trial, and d i ~ w t s  thnt the trier of fact I I I I I S ~  

- 
As noted abore, the JImlel Penal Code nuto~nntically excludes the dent11 

pen:~lty in c-ilses of guilty p1e:is (npprored by the conrt nnd prosecutors), but 
it provides that the .sentencing proceeding in to IE conclncted be for^ the court 
alone if the defendnnt W:IS convicted on his plea of guilts, presnn~ably ii plea 
not so approred. Similarly, the Connecticut statute grtints d i m i o n  to the court 
to impose a sentence of life imprisonment in cnse of a guilty plc:~, but the 
.succeeding language seems broad enough to include n penale hearing in such 
C88eS. 



Gnd at least one of the aggmvating circumstances and a lack of mitigat- 
ing circun~stances before i t  may unpose the death penalty. The eifect 
of the requirement of a f i ~ l i n g  of lack of mitigating circumstances is 
to minimize the danger in that aggravating background evidence will 
work disproportionatelp harshly on the defendant, inflaming the jury 
rather than providing a basis for dispassionate exercise of 
discretion.'" * 

( b ) Prior criminu2 activitks 
The blodel Penal Code specifically permits evidence of a previous 

conviction of t.he defendant of mot.her murder** or felony involving 
the use of threat of violence to the person, p r o d i n g  that such a con- 
viction is an nggravatiq circumstance. It IS not dear to what extent 
other convictions, or ev~dencc of other criminal act.ivity may be ad- 
mitted, akhough i t  would seem that prior convictions at least would 
con10 in. if not under the general relevancy test, then to  negative the 
mitigating circumstance of no prior criminal history. Under the 
California statute,7B the Supreme Court of California has laid down 
certain rules with respect to prior criminal activity which permit the 
admission of evidence of : 80 

(i) prior convictions, plus the circumstances surrounding the 
crimes resulting in the conrictions, both extenuating (including 
innocence) and aggravating, but not with respect to the legality of 
the conviction or the process of adjudication ; and 

(ii) evidence of other criminal activities not resulting in con- 
victions but only by independent proof beyond a reasonable doubt. 

It would seem wise to cover this point in any pro osed Federal stat- 
ute, and the California judicial forluulation wo d seem to provide 
s starting point. 

J 
(o) E?;idence, argzment nnd instruction as to parob 
The Model Penal Code and the New York statute instruct the court 

to charge the jury on the nature of the sentence of imprisonment in- 
cluding its implication as to parole, that is, how long is the defendant 
likely to be in  a prison.81 In California the rule is narrover. Until 1964, 
the California courts hacl permitted evidence of statistics as to parole 
pract,ices, and instructions as to the length of time in prison which 
might result from a life sentence. In  1964: however! the California 
Supreme Court reversed the prior rule and held that the subject of pa- 

" See Judge Burger's opinion i n  P r a d ~  v. United Statee. 348 F.2d 84.115 (D.C. 
Cir. 196s) (mentioned cncpra note C l ) .  -which criticizes the two-stage trial pro- 
cxdure ou the ground that nggravating bacligronnd eridence may hare  a dis- 
propolitionately harsh effect, particularly In cases where sanity is  an issue in 
the trial a s  to gnilt so that the jury :already has before it  mitignting e-cidence 
which could benefit the defendant on bhe issue of pennlty. 

*Study Draft section 3604 provides that aggravating or mitignting circum- 
stances may be considered. Section 3603 enumerates the aggravating circum- 
stances which mns he so considered with respect to  each offense for  which the 
death penalty is authorized. and lists the mitigating circumstances generally. 

**The Study Draft is in nccord (section 3%(4) ( a ) ) ,  and also lists a factor 
of no prior criminal history ns a mitigating circumstance (section 366(5) (g )  ). 

"The other State statutes do not specify a s  to the estent of admissibility of 
prior crimiual activities. 

See Sote. 52 CAI.. L. REV., 8?1p).a )t.ote 67, a t  3%%9R. 
"See MODEL PENAL CODE 8 201.6, Comment 5 a t  77-78 (Tent. Draft KO. 9 

lS9). 



role is not a proper consideraiion in the jury's selection of punishment: 
the jury may now be informed as to the statutory power to parole, 
but must be instr-ucted to disregard the issue, 01; the ass~unption that 
the parole authorities will carry out thir fi~nctions in a responsible 
~nanner.~'* 
( d )  Ecidence and a~gzinzm.t a-s to social ju-s-tifieation of the deatlh 

P&~Y 
California decisional law totally exclucles evidence as to the efficacy 

of the death penalty as 11 deterrent, or its social or morn1 justification, 
and preclucles argument on the subject since, the court. has said, the 
legislature h~is not espressecl R preference for the death penalty over 
life imprisonn~ent.~~ This seems to bc justifiable also on the grouncl 
that : 

The basic purpose of the statutory proceclure for sentenc- 
hig in capital cases is  that the decision be an hdir i r lud one, 
based upon the character of the defendant nncl the degree of 
his moral tiirpit~tde, as jjlldged by a jury of his peers. 

The Ifode1 Penal Code's provision tlint the prosecuit,inp attorney and 
the clefendmt mag argue for or against sentence of death, n4licll 
l i g h t  be const.rued as permitting only arguments as to the propriety 
of the death penalty in the partlc.ular case, vonld seem on its face to 
be brad enough to permit, at  least with i-eslxct to argument, intro- 
duction of the issne of the nierits of the d e ~ t h  penalty in general, 
viliicll Cnlifornin esclnclcs. The colmientary to section 206.10 (Com- 
ment 5 at 76) (Tent. Draft. No. 0, 1559) states that *'no effort is made 
to preccribe a limitation on the a ~ u n ~ e n t s  that may be made in the riew 
that this is  not a problem tellat \dl yield to any legislative formula- 
tion: the cotwt must be relied upon to assure that the decencies pre- 
mil." It might be preferable to make clear that such argnments must 
be linlited to the facts of the particuliir case, if i t  is thought that the 
California, rule is a good one. 
( e )  What evidence way be ~~~.esen&r2-Exc7~i1vio12a~y rtdes 

California forbids the introduction of incompetent ericlence; thus 
all hearsay must be stricken from probation seports. prison records, 
and parole authority w~mmaries before such recorcls are submitted to 
the jury."" The Afodel Penal Code mlcl Sew York. however, in per- 
lnitting "all releralit evidence regardless of its admissibility under 
the exclusionary rules of eri~lence."~'~ clearly allow hearsay e~idence. 
The New York statute's blanket waiver of the esc1usionnr~- rules has 
been criticized on the grould that i t  deprives the defendant of his 
constitutional rights to confront his accusers and to procedural dnc 

"People v. Norse, 3% P.2d .33, 36 Cal. Rptr. 201 (1W). discussed in Note, 
52 C-m.L. REV.. wvra notr 80, at  392-393. 

*The Study Draft does not provide for instruction of the jury concerning 
parole. 

"People T. Lore. 56 Cnl. 2d 720, 726. 366 P.2d 33, 35. 16 CHI. Rgtr. 755, 759 
(1961). 

%Note, 52 CAL. L. REV., wwa note 80, at  391. 
I d .  at 380. 

'The Model Penal Code limits such evidence to that. which the court deems 
to have probative force. The Counecticut statute does not refer to the effect 
of the exclusionary rules. 



process.87 The proriso of the Model Penal Code that the defendant 
be permitted to rebut nny hearsay statements diminishes sllbshntially 
the force of such criticism.* The problem of the extent to which the 
exclusionary rules should be abrogated should not be lightly dis- 
missed however; i t  is an important question, and one to which the 
Supreme Court has indicated legislation authorizing a jury proceed- 
ing to determine sentence should be addressed.= 

The New York statute does exclude pririliged evidence from the 
penalty trial, which would seem to be fair and probabl;~ re nired. 

None of the statutes refer to constitutionally inadrmssib 1 e eridence 
such as coerced confessions. While i t  would seem clear that the reasons 
for esclusion of such evidence on the guilt issue would apply equally 
to prohibit admission on the penalty issue, a Federal statute could 
specifically so provide in order to make clear that an abrogation of the 
esclllsionnry rules as to penalty is not intended to work a denial of 
constitutional guarantees. In this connection, the Supreme Court's 
question in the Jackson case as to what pr ideges  the accused would 
enjoy in a penalty hearing might be noted.8s It could indicate the 
necessity for i~ specific statutory assurance that the constitutional 
requirements tls to u right to counsel, efc.. applicable to criminal trials 
ns to guilt, extend wit.h equd force to the penalty stage. 
5. S h J d  Standards of Proof Be Legislatil:eZy Im.prmed? 

Another of the Supreme Court's questions in Jackson is "wlint 
standwd of proof would govern?"9a Kone of the State statutes con- 
tnin any reference to standard of proof. nor does the Model Pen111 
Code. Two situations sl~onlcl be considered in this regard. The first is 
where the decision as to penalty is in the 'Labsolute discretion of the 
jilry" nnd the legislature expresses no preference as to ~~~~~~~~y. This 
is the case in California. The courts there hold that no burden of 
proof is imposed upon either party; this is true not only as to \vlrich 
penalty shonld be selected, but also as to facts upon vihicli the decision 
as to penalty may be hsed.B1 But i t  rrould seem that to roride that, 
where the existence or nonexistence of a fact has been t I' le subject of 
conflicting evidence, the jury shonld be instructed as to resolution of 
the conflict before considering that fact in aggravation or mitigation 
of the penalty, would be better than the California rule. An instruc- 
tion to the effect that aggravating and mitigating circumstances  nus st 
be proved by a preponderance of the evidence. given in conjunction 
with an instrllction that the jury has absolute discretion to select 
either penalty on the basis of facts so found, would not limit the 
jury's power to select either penalg-, and the defendant would be 
protected against speculative evidence vhich might otherwise be given 
weigke2 

In the second situation, as is the case under the Model Penal Code, 
:L finding as to the existence of an aggravating circumstance and the 

"Scc  Sote. Tlte TKO-Trial S y ~ t e m  in Capital Caeca. $9 S.T.U. L. REV. -51, 
03-73 (1964). 

*The Study Draft provision (section 3604(2) ) is similar to that of the Model 
I'er~nl Code. 
" United States r. Jackson, 390 U.S. 570. (1968). 
* See note 70. ~ u p r a .  

Ib id .  
Sec Note. 52 CAI, I,. REV.. 81ipra note SO, at  401-403. 

"Id. nt 402403. 



nonexistence of any 1nitig:lting circurnstanccs must be made as a pre- 
~pquisite to the imposition of the death penalty. I n  such i~ sit.~mtion. 
a standard of proof might also be iniposed; for example, it might he 
prorided t1in.t the government must prow aggravating circumstnnces 
by a preponderance of the evidence, but that the defense niust come 
forward only with sonle evidence of :I mitigating circumstance in 
order to cast the 1111rclen of disprovilig tliat circunistance upon the 
gore~mnent. While this mould result in n. greater preference for the 
penalty of inlprisonnient tllnn presentlv exists under the Model Pent11 
Code. sucli a result would seem to 1~ fair and the extra burden on 
the gorernlnent would not appear to be escessire. 
6. Shmld n Jury Deci.Gon To Impose the Death Penalty Be F i d ?  

I n  Cnlif'ornia, the jury's cliscletioii ns to penalty is said to be ab- 
solute. This is not so in practice, however, for it has been held that 
such discretion does not affect the power of tlie court to reduce the 
punishnent in lieu of ordering a new trinl, and it. lins been said that 
the vigorous use by the trinl judge of tlie power to  reduce the pendty 
is the most effectire control of ~lrbitrnry ttction by tho jury.sa The 
Model Peili~l Code approaches the problem from the otlwr iulgle, vest- 
ing tliscretion as to pcn:llty in the judge, but requiring jury concur- 
rence if tlie clecision is death. I t  would seem that tlie Model Penal 
Code approach is prefer:lble if only hcnu-se it reco,anizes the fact that 
in practlcc a jury decision directing death will s t m d  only if the judge 
thinks that it should.* 
7.  What Procedul-e Should Be'Fo77owed if the dttry Cum~ot Reach 

Agreenwnt? 
S e r c r ~ l  idternatires m:~y flow from a jury's failure to reach agree- 

ment as to life or death: " 
(a) The court must impose the clath sentence; 
(b) The court must impose a sentence of life imprisonment (or 

a tann of years) (hfoclel Penal Code) ;** 
(c) The court may choose life or dent11 ; 
(d) The court may choose between imposing :L life sentence 

and enlpanelling a new jury to deteiniine life or daath (Now York, 
Pennsylvania, Californin, ,md Connecticut) : s5 or 

(e) The court must empmel :I, new jury to cleterlnine penalty. 
The Model Penal Code reconlmends tlie seconcl a1tenl:ltive because 

"one submission [to a jury] ougllt, to be enough and if there is dis- 
ngecment the Court sl~oultl tcnnin:ite the matter by impsing sen- 
tence of iinprisonment." This appetm souncl. I t  shoiild :tlso be noted 
that, mandtitory death has been rejected by nll four St:lte st:ttutes :is 

" I d .  at  40340.1. The S e w  Tork and Connecticut statutes also rwpiire the judge 
to hqw.se the death penalty if the jury so directs, h111 ~ ~ I - e S ~ l l l ~ b l ~  the judge in 
those States could also rrdiic! the penalty in lien of ordering a new trial in cases 
of arbitrary jury nrtion. 

* Under tlw Study Dmft, the jury perfornis :in ndvisory function, nlthongh the 
court is rcquircd to submit the i%we toa jury :i11(1 tnny impost- n senterice of ifeat11 
only upon t11v recon~menrt:~tion of the jam. Sectior~ 3604. 

$PC flmcr(11llt MODEL PESAI. CODE 5 201.6, Collln~etlt G at  i%S!) (Tent. Draft 
So. 9. lSi9). 

"The Study Dmft pro\-ides that the court I I I I I S ~  impose n sentencu of life inl- 
prisomcnt. Sect ion %ti01 ( 3 ) .  

'Cour~rrtic~~t and California specifically state tliat the issrn~e of guilt is not to 
be retried to 11 new juw. 
" JIoon. PENAL CODE 201.0, Colllment 6 at 59 (Tent. Draft KO. !), 1%39). 



the consequence of jury disagreement, consistently with the tradi- 
tional requirement of jury un,mimity in criminal matters and the 
notion that untmimity sliould be especially important where the issue 
is life or death. It is also .said that tlie requirement of unanimity re- 
duces t.lie danger of jurors holding out against conviction because of 
opposition to the p ~ n i s l m e n t . ~ ~  

As to the point at  xhich a jury which cannot reach agreement may 
be discharged, Pennsylvania leaves the decision to the court, provid- 
ing for dischnrge of tlie jury ''whenever the court shall be of the 
opinion that further deliberation by the jury will not result in agree- 
ment ;:' the &lode1 Penal Code, California and Connecticut simply 
&ate that the jury may be discliarged if "t.he jufy is unable to reach 
a unanimous rerdict;" New York requires discharge "if, after the 
lapse of such time as the court deems reasonable, the jury report them- 
selves unable to agree." 

8. What Provisions Shodd Be Made for Appellate Review of a 
Death Senkence? 

It should also be noted that, if capitd punishment is retained and the 
two-stage trial procedure adopted, provisions as to appellate review of 
sentence (as distinct from conviction) should be reviewed by the 
Commission. Such provisions could tw placed either in a general ap- 
pellate review section * of the strttute, or in the section dealing with 
the txo-stage trial procedure (as in the New Pork statute). One issue 
in this connection is whether, on reversal of the sentence, the issue of 
life or death should be permitted to be resubmitted to a jury. The 
argument in favor of prohibiting such a resub~llission is as follows: 

Once a conviction has been secured and sustained on appeal: 
it is highly doubtful that any interest of the s t a h  is served by 
successive trials for the purpose of securing from a jury the 
choice as to life or dentti. Snrely any interest that may be 
served is outvieighd by the questionable practice of subrnit- 
ting a defendant to successive trials for his life. 

APPENDIX 

PBOVIBIONB IN TITLE 18 RELATED TO CAFTl'AL PUXIBHmT 

18 U.S.C. 5 3 : An accessory-after-the-fact, can be imprisoned not 
more thm 10 years if the principal is punishable by death. 

18 U.S.C. $ 753: Creates an offense for forcibly freeiq or rescuing 
a person found guilty of a capital crime when going to execution or 
durin execution. $25,000/25 years or both. 

18 6 .S.C. 8 754: Crates an offense for forcibly rescui the body of 
'm executed offender while being conveyed to or deposit at the place 
of dissection (see 18 U.S.C. § 3567). 

3 
18 U.S.C. $3005 : Provides for counsel in capital crimes. 

Id.  
*See the proposed amendment tr, 28 U.S.C. 8 1291. Final Decisions of District 

Oourts. in the Study Draft sentencing provisions, which mould provide for 
appellate rerim of sentences. 

=Note, 52 CAL. L. R w ,  atlpra, at 400. The Xew Tork statute prohibits s~icll 
n resubmission. The same result may be attained by including rerersal of sen- 
tence for the same crime as a circumstance under which the death sentence is 
nutomatirally excluded. gee p. 1368,8upra. 



18 U.S.C. $ 3141 : nail may be mt.llorized in capital cases only by 
U.S. courts haring original or appellate jurisdiction in crimin:tl cases 
or by a justice or juclpe thereof. 

18 TT.S.C. 5 3235 : Venue in capital cases shall be the county where 
the offense was committed, where p ~ i b l e  without great inconvenience. 

18 1J.S.C. $3281: No statute of limitation for capital offenses. 
18 U.S.C. 8 3432: Provision for fiu-nishinp indictment, and list of  

jurors and dtnesses at l& 3 days before t r i d  of defendant, in a cap- 
ital case. 

18 U.S.C. 3 3566: Fedoral executions shall be carried out as pre- 
scribed by the State in which the sentence is imposed. Local fncil~ties 
m:ty be used.  I f  State where sentence is im sed has no provision for 
infliction of death pwnlty, the court nlay cr esignate some other place. 

18 1T.S.C. 3 3567 : The court may add to it  judgment of dattll for first 
degree murder or r a p  that t.i~e body of the offender be clelivered to 
:L s u r p n  for dissection. 

18 TJ.S.C. 8 3651 : Probation not available in capital cases. 
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THE CODE REFORM PROJECT 
(Schwartz; August 10, 1967) 

LTALYBIS OF THE (SLIlLINAL CODE 

Part  I--General : 
Chapter 1-Preliminary Provhions. 
Chapter 2--1hsiu of Criminnl Linbilitg : Antisocial Behavior nnd Inclination. 

Article 1-Antisocial Rehnvior and Inclination. 
Article 2-Responsibility ax Affected by Mental Illness, Intoxication, 

Yo11th. - - . - - - -. 
Chapter 3---General Principlru of Justi5cation.s and Excuse. 
Chapter 4-Accomplices : Conspiracy : Liabillty of Corporations and Associa- 

tions. 
- 

Chapter 6-Attempts; Solicitation : Preparation for  Crime. 
Chapter &Defenses : Unfair or Oppressive Prosecution. 

Article 1-Entrapment. 
Article 2--Statute of Limitations. 
Article %Double Jeopnrdy and Related Mattera 
Article 4-Multiple Prosecution 
Article &Multiple Venue. 
Article &Dragnet Conspiracy Prosecutions. 

Par t  11---Specific Offenses : 
Chapter 201-National Defense and Security. 

Srticle I-Treason. 
Article 2-Rebellion, Sedition. Organizing or  Advocating Overthrow. 
Article %Espionage and Information Control. 
Article &Impairing Military Effectiveness. 
Article 6-Selective Service. 

Chapter fMM--International Relationsand Law of Nations 
Article I-Attacks on Diplomatic Personnel, Property [and Fnnctions?] 
Article !&--Neutrality and Private Relations with Foreign States. 
Article %Passports and Visas. 
Article &Piracy, Privateering. 
Article ELImmigration and Naturalization. 
Article 6-Customs. 

Chapter 203--Secnrity of Federal Personnel and Property. 
Article 1-Personnel. 
Article 2--Federal Property: Injury, Trespase, Tampering, Interference. 
Article +Federal Property : Theft, including Embezzlement. 
Article 4-Defraudinr: the United States. 

Ohapter W r o t e c t i n g  Federal Revenues. 
Chapter 20GIntegr i ty  and Effectiveness of Federal [Governxuental?] 

Operations. 
Article 1-Bribery and Corrupt Infinence. 
Article 2--0fBcial Misconduct ; Conflict of Interest 
Article 3 - P e r j u r y  and Other FaMflcation in O5cial Mattera 
Article 4--- or  Obstructing Justice. Legislation, Federal k c -  - - 

tions. 
Article 5--Contempt, Disobedience of Subpenas, Administrative Orders. 

etc. 
Article G D e 5 a n c e  of Federal Regulation.' 
Article 7-False Assumption of Official Character or Qualiflcntion. 
Article &Federal Records, Certificates, Reports, Certifications, Beceipts. 
Article %Betrayal o r  Misuse of Official Inf'ormntion. 
Article lO-l3lections and Political Activitim. 



Chapter 206-Protecting National Currency, the Credit System. Public Serv- 
ice Facilities. 

Chapter POi-Gir i l  Rights. 
Article I-Elections. 
Article 2-Protection against Oppression. 
Article &&)ti-Discrimination. 
Article &Protection of 1'rivac.r. 

Chapter 20s-Abuse of Federal Jurisdictional Facilities for  Criminal Pnr- 
poses. 

Article I-Fugitives. 
Article 2-Theft. 
Article 3--Fraud. 
Article M a m b l i n g  and Lotteries. 
Article .%Threats and Blackmail. 
Article G M o r n l s  . Obscenity. 
-\rticle ;-Liquor. 
-4rticle 8, etc.-Kidnapping, cfc. 

(;l~apter 209-Feclern I Police I J o ~ e r .  
Article 1-Homicide. 
Article "Arson and Catastrophe. 
Article 3--Rape and Other Sexual Offenses. 
Article 4-Robbery and J3urglnr.v. 
Artide &Kidnapping. 
-4rticle G i i s s n u l t s  and TJfe Endnngeri~tg Behavior. 
Article 7-Theft nnd Fmud. 
Article 8-Sarcotics and Dangerous Drugs. 
Article %Riots and Mutiny. 

I'art 1 I I-Dislmsition of Offenclers. 
Chapter .301Sentence. 

Article 1-Varieties of Sentence. 
-4rticle2-Pre-Seatence I~lvfstigation. 
Articlc 3--Probntion. 
Article*Fines, Penalties, and Forfeitures. 
Article &Disqnnlifiatiou and License Lifting. 
Article G I m p r i s o m e n t  : Sentencc Limits 
Article ;-Death Sentence (if retained). 
Article M i v i l  Commitment. 
Article % A p p r l  from Sentence. 

Chapter 302-Prisons and Prisoners. 
Chapter 303-Parole and Post-Prison Treatment. 
Chapter 304-Youth Corrections. 
C!hnpter 30-LTurenilc Ueli~icluency. 

Par t  IV-Investigation, Enforcement, and Prosecution Practices. 
Par t  V-Jndirial Procedure. 
Appendix. 

[Roferenccs in the form 18/SS are to 'Title 18, CS.  Cocle, t h e  sect ion 
number follows the slant bar. MF'C nie:lns the hloclel Penal Cocle of the 
;hcrican Law Institute. Pnrticular sections of Title 18 are frequently 
referred to by n m n h r  alone, where i t  is clear that Title IS is allucled 
to. "ff" following a nmnber 1ne:ms that the section number giren and 
an illdefinite number of si~cccetliug sect ions arc referred to.] 

P R E I 6 X t S A R T  N(YFIS ON ORGANIZATION 

It is proposed to  organize the Code Project into fire nialn parts? as 
f01l0~t-s : 

P u ~ t  I.-13~tt~t*/11.-de.?t7.-1eaIs wit11 i m t t ~ r s  that cut across the  hole 
mnge of crinlin:d law, such its i t t t en~p t ,  conspirwy, accornplicc liability. 
self-defense and other jwtificntions, mistake and other excilses. 



Pa& II.--Xpecific Offenses.--defines the various crimes and grades 
them nccording to the gravity of the offense. 

Ycwt I11,Disposition and Trerctmmt of Offenders.-governs sen- 
tencing, prolxition, the prison system, parole, and special treatxnent of 
you th  and juveniles. 

h r t  Ir.-I1~7~estigatiort, E n  forcement, and P~oseczition Practices.- 
relates to surveillance, search, seizure, interrogation, informants, plea - 
bargaining, etc. 

Pa r t  7.-Judicial Procedwe.-although largely co-iered by tjlle 
Federal Rules of Criminal Procedure. Part  V will be the r h c e  for 
such matters ils are or should bc gover1;ed by statute: e.9.. poit convic- 
tion review, appeal from orders suppressing evide~ce. 

Tho major departure from the present organization of t.lle Penal 
Code is in Par t  11, where we substitute a logictll arrangement in place 
of an alphabetical sequence. The existing Code has a series of chapters 
rmning h x n  "Aircraft", "Animals", "Arson" through to the h a 1  
"White Slave Tr-affic." Such an a.rrangement. had advantages for the 
1948 revision which was not aimed at reforming Federal criminal jus- 
tice, but at, introducing a degree of order. The proposed logical ar- 
rangement follows the general pattern of modern State Codes as we11 
11s the pattern of Federal Codes prior to that of 1948. Thus all crimes 
relating to national defense and security appear together in the first 
chapter. wherem they are presently scattered among chapters en- 
titled Espionage, Military imcl Navy, Sabotage, Treason and Sedition. 
Occasiond provisions aplxar under other chapter headings like Arson 
(81-munitions) , Coumtcrfeiting (499-milita passes), and Mali- 
cious 3DscLief (1362-defense comunication7.  Similarly criminal 
misbehavior of officials vill be treated in one chapter instead of being 
dispemd through many: chapter 9.3-Public Oficers, chapter 15- 

Claims (%I), chapter 17--Coins and Currency (332, 
334), chapter 23-Co11trac.t~ (435--exceeding appropri:ltions), chap- 
ter 2'i-Cnsto11ls (543.558). 

The incredible confusion resulting from dispersal through Title 18 
of provisions relating to similar matters is documented below in com- 
ments on particular offenses. For example, conspiracy to  defraud the 
Fnited States carries a masinlunl of 5 years under chapter l9 -Con-  
spiracy (3T1), a masimum of 10 years under chapter lti-Govem- 
ment Claims (286), and a nutxiinurn of 1 gear lincler chapter 23- 
Contracts (441, collnsive bidding on postal supply contracts). The 
confusion is conlpouxlded bv the scattering of Inany more criminal 
provisions throughout the TJnitecl States Code, e.9.. in Title 26, chap- 
ter 75-Revenue Crimes. A notable benefit fro111 bringiug cognate 
provisions together is that fundamental policy questions are clearly 
exposed: I f  a 3 - p a r  nlasimum is adequate for extortion by officials 
(18/872) why should 5 be required in connection with naturalization 
(18/1-12?) ? I f  capital pmlishmcnt is appropriate for railroad 
sabotage mresulting in death (1992), why not for ship sabotcage (2273) ? 

Another prospective gain from lo a ion is that it will 
Teal  Organiz be &qsier for Congre.~ and individua legislators in the future to  see 

where proposed criminal le,aisltition would fit in, whether i t  is already 
covered, and what the general policy has been with respect to similar 
offenses. 



The organization of the Code Project proposed below is tentative. 
I t  prorides :I genel*:il inventory of our problelns tls we see them a t  the 
beginning. without comnlitting us to any p a r t i c u l : ~  solutio~~s. It should 
be umful in nssigning twks within our own staff, gir ing ench perso? 
a sense of the relation of his work to that of o the~s .  I t  shonld be simi- 
larly useful in communicating with other agencies \vhen we call u on 
them for  advice and assistance. The final organinition of the Z d e  
mzy well be different from that prerisioned liere. F o r  example, where 
the outline slio\w successive articles dealing \vieh theft, fraud, and 
rerenne offwses, tho ~ ) ~ r s o n  working in this are:i might conle up with 
proposals to combine these into :I single article. 

The estremclg r~lhreviated references to issues likely to arise under 
various chapters articles of the Cod? arc, of course, illustrative 
rather tli:u~ eshnnstive. The citations g r e i ~  to existing l a v  found 
in Titles 18 and 26 or  to refonns proposed by tlic , in~erican La\\- Insti- 
tute o r  tho ,inierican Bar  Association's Project on Minimum Stand- 
ards of Criminal Just ice are barest beginning points for  investiptiqns 
which will inerit:tbl y embrace, to name only :I few examples. the entire 
r n i t e d  States Code, the relevant judicial decisions, Reports of the 
President's Conimission on 1,:iw Enforcement and the -idministration 
of Justice, recomnwnclations of the National Com~nission on Crime 
and Deliquency. tlie work of the Jlldicial Confcrcnces. and hearings 
and reports of nunirrous congressiond comniit tees. 

The re1 at i re  spncc given to different topics in this outline has no rela- 
tion to the in1port:unce or  difficdty of tho issues, but r:ither relates to 
the accident of the nutlior's greater familiarity with s a n e  areas of the 
criminal I:IW or  to tho priorities which the Conunission has approved 
for the beginning of our 11-ork. 

ClI.\I'TER 1 .-PRELTlfIS,\RT PROVISIOSS 

1. Title. 
Query: "Pen:il Code" ? "Criminal Code"? "Penal and Correctional 

Code" ? Correct ional Code" ? 
2. Purposes. 
A statement of purposes can give guid:~ncr in interpreting and 

administering the 1n.w. Purposes, of conEe, arc multiple and in part 
conflicting, e.g.. t o  ~ i w  notice of vhnt  is I'oi.bicltIcn and penahzed, 
to deter viol:itions, lo reform or incnpacitalc tl:~ngerous characters. 
to grade offenses :lc.cording to their serioust~c.ss. ~ % e  hIPC 5 1.02. 

3. Construction. 
Shall me retain "strict construction" or, taking account of more 

consid~recl legislative definition mil gmding of offenses, adopt a rule 
of construction :~ccorcling to fair meaning ancl purpose of the law! 
See JLPC 8 l .m(3).  
9 4. Proof : Presun~pt ions. 

Here we will state tile rule requiring plwof beyond reasonnWe 
doubt. Does it npply to defenses? Use and consequence of Lbpre- 
snmptions." Cf. MPC' d 1.14 and variety of lmsun~pt ions  in Title 
18, including 42(c) (2). 45, 643, S37(c), 1201, 1465, 3487, 3486. 



8 5. Classification of Offenses. 
Shall we retain the triple classification of 18/1 "felony" (punish- 

al,lo by in1 prisonment over 1 pear), ~ L m i s d e ~ ~ ~ e a n o r ' ~  ( 1 gear) , 
and "petty misclemei~nor" (ti i~mlths)  ? Sl~al l  we divide felonies into 
~overal clegrtvs? Slltlll we recognize a '.'noncriminal" p a d e  of offense 
entailinq only reprimand, fine, or cinl  sanction? Of. JIPC $8 1.01, 
8.01. S.I. REV. PES. L.\w 8 10.00. 
a 6. Fecleral C1.iminn1 ,Torisdiction Defined. 

7. Dehit ions of Terms Occurring Throughout Code. 
This xi11 include the usual glossary (cf. J IPC $ 1.13). but especially 

inlportant will be tho sttlndartlimtion of terms referring to criminal 
states of mind. The chaos of present Federal law is illustrated by 
the variety of terms now used, the confusion of Federal judicial 
decision as to the meaning of these terms. and the numerous laws 
that fail to specify the mentnl ingredient of the particular offense. 
See. e.g.. "intent" (113, 703, 136-L) , "purpose" (551, 793, 796), 
"knowingly" (3. 876-877, 2074) , "actnal Itnowledge" (1902), "will- 
fully?' (1362. 922). "knowingly and willfullf' (798. 871, 957, 1001, 
1501-150.2, "willfully or malicionsly" (13G9), "lmowinglyr or  willfully:' 
(2385), "knowingly 11nd with f rnuclulent intent" (9318). "knowing1 . 
ilnd fraudulently" ( 162, l U ) ,  'b\\41hilly and millieiously" (1363r7 
"willfiill~ and unli~rvf~illy" (90711, bLwillfully with intent to injure" 
(2155). "willfully nnd corruptly" ( W l ) ,  "knowingly, willfully. or 
wantonlj" (2152). "corruptly" (1503), "frauciulently or mongfully" 
(10171, "unlawful and frni~dulent intent" (23l4), "malice  fore- 
thought" (1111) , "mnliciously : ~ n d  without justifiable cause7' (2195), 
"maliciouslg and without reasonable cause'' (2236), ';reason to be- 
lieve" (793). "moss negliirence" (793 ( f )  ), "neglect" (2076-.2076). 

Compare MPC 5 2.02. There may be advantage in retaining some of 
tho more commonly used terms in the Federnl Code, giving them pre- 
cise differentiated meanings as in MPC. Note that J l P C  puts these 
definitions in section 2.02, \vliich makes positive dispositions as to 
cdpability requirements. I believe our own substantive provisions on 
culpability (chapter 2, article 1) will be clearer if definition is rele- 
gated to the general definitions section here. 

CH.iPIER 2.-RASIS OF CRIlU.S.\lr LI-WILI'A': ASTISOCIAL REKiVIOR ASD 
I NC'LINATIOS 

A~t icb  I. Antisocial Behavior nm-2 IncZz'~nation 
Herein of act. :~nd omission ( J P C  $2.01), required culpability 

( J P C  $ 2.02), causation (MPC $2.03). ignomnce and mistake 
(MPC 5 2.04), strict liability (RTPG 8 2.05), duress (MPC S 2.09). 

ArticZe 2. Responsibility as Affected 6y NentaZ RZneas? Intoxication, 
Youth 

Cf. JIPC art. 4 plus g 2.08. The problem will be to  select among the 
many competing fornlulations of the "insanity" defense. 

Cf. J1PC art. 3 plus $2.10 (military orders) and 8 9.11 (consent). 
Ilerein of pri1-ileges nssociixtcd with self defense, crime prevention, 

38-881 0-7-t. 2 4  



law enforcmient, etc. Xone of this is fonnd in present Federal legisla- 
tion. Modern State Codes have it. 

CIIAPTER 4.-ACCOJCI'LICES : CONSPIlIACT : LL4HILITY O F  CORPOR\??OSS 

AND AsOCIATIOSS 

See 18/2,3 and 371 ; MPC §(5 2.06,2.07: 5.03. 
We shoulcl conso1id:~te mrious provisions scattered through the exist- 

ing Code relating to aiding. ~lbetting, etc. (e.g.. 5.51. 752, 757. 1002, 
1115, 2274) : harboring-which is n fonu of nccessor~--after-the-fact 
dealt ~ i t h  in ~ection 3 of Titlr 18 (.we 792,1381,2882) : and conspiracy. 
*is to conspirtlcy, .we, in addition to section 871 (the genernl conspiracy 
provision) : 286. 372, 757. 793 ( g ) ,  734 (c) . 799, 056, 1201 (c) , 1751 (d) . 
1792, 2153(b), '3192, 2388(b). The C O I I S ~ ~ M C ~  concept is expressed in 
:I variety of' terms wliich mny or may not nienn the silnie thine (e.9.. 
"conibine or conspire," in the mtitrust laws: "ugreenlent, combmation 
or conspiracy "-286 : bbcond>ine. conspire. or confederateq'-2192, 
2971). Consolidation will s impl ie  drnfting throughout the Code, and 
eliminate arbitrary ptw~l ty  d~stinctions. 

See Extended Xote A, Conspiracy, infra. 

CfLU'TEII 5.-AITEAUTS : RO1,ICITATIOS : PIIEP.\RATIOS FOR CRIME 

There is no genernl Federnl attempt stat11 te. Therefore, some at- 
tempts to commit Fecleral offenses are not punishable a t  all (e.g.. 
bribery-201, theft of Federal property-641: blackmail--873). More 
often the s~lbstantirr, section expressly includes attempt, and makes 
it punishable equally with the coml>leted offense (e.9.. smnggling- 
5%, espionage-703, e s c a ~ 7 . 5 1 .  racketeering-195l). But  see 1113, 
providing n masimnm of only 3 yenrs for attempted murder. At- 
tempts are referred to by n confusing mriely of terms (e.g., "en- 
deavors"-914. 1003 ; "attempts or endeavors"-1381). Very fre- 
quently n-lint purports to be a subst:lntire offense in effect describes 
an attempt. This is true of any offense definedps doing some innocuous 
act for the purpose of accomplishing n nefnrlous oblect (e.g., mailing 
a letter to carry out a fraudulent s(.I~eme-1.741: cutting mail bags 
with intent to steal-1706: possessing objects with criminal intent- 
957. 100.2). A good general attempt section ~ o u l d  make it. possible to 
simplify tho snbstnl~tive provision Iravhg the attempt statute to 
corer every effort. of whatever sort. to reach the forbidden go$. 

Traditionnl judge-made attempt law has been strictly llrmted to 
bel~nvior that immediately precedes aiid comes very close to accom- 
plishment of the crinic. Here the line was drnwn between "attempt" 
and "mere preparation." But modern legislatures hare found it neces- 
sary in the interest of law enforcement to brench this line. For es- 
ample, it should be possible to convict a would be arsonist who has 
only gone so fnr as to nssembla combustible materials. fuses, etc. Some 
Federal legislation goes far-perhaps too far-in this direction (e.9.. 
957, 100-%possessing papers or other objects with intent to commt 
crime; chapter 2kounte r fe i t ing ;  chnpter 37--espionage). Elsewhere 
the traditimnl line is inapproprirtely ~naintc~inecl (e.g., clinpter 5- 
arson ) . 
Cf. b P C  art. 5-Inchoate Crimes. 



CITAXTER O.+EFEXSES : UNFAIR OR OPPRE6SrVE PROSECUTION 

Article I .  Efrtra,pment 
S o  present legislation. Cf. MPC 8 2.13. 

Article 8. Statute of Limitution.~ 
18/3281 ff; 26/6331 (tax offeirses). 

:lrticle 3. Double .Jeol,cc~~l?/ mwl h'elded illattens 
Important questions of the en'cct of prior prose~ution~in the State 

courts must be worked out Iirre. Occasionnlly, but inconsistently, con- 
viction or  aquit tnl  in a Stnte prosecution is made a bnr to Federal 
prosecution or the same act." Compare 659-660 toith 836-837: 1991 
with 1992. See JLPC $3 1.08-1.11, 7.05 (4). 
Artick 4. Zttltiple Prosectition 

cf. mc 1.07. 
drtic-le 5. .VultiyZe Penue 

See 32337-3239. (Cf.  JII'C $1.07). 
Article 6. Dragnet Con~@,ncy Proaemtions 

CHAPTER 2 01 .-NATIONAL DEFENSE AND SECCRITY 

-4rticZe 1. Treason 
18/23S1. Hut 2382 (misprision) would go into chapter 4, dealing 

with acconiplices and harboring. 
drtirle 8. Rcliellion. Sedition, Oryanking m* Advocuting Overthrozr~ 

18/2383-6. Some simplificrttion and coiisolidation of these related 
and o~*er lappin~ offenses srcriis tlesimble, especially in the light of the 
new Genenll Pnrt of the Code. Some provisions rimy have to be recon- 
sidered in view of Supreme Court. decisions. 
/Article 3. Espionage and I n  f o r m a ~ ~ b  Co~itllo? 

18/chapter 37 plus 952 (betmynl of diplomntic codes). 
.ArtiXe Q. Impcciring 2lfiJitary Effectiveltess 

18/2387 (inipniring norille of armed services, etc.). 
18/1381 (enticing desertion). 
1812388 (false statenlents i n t e r f e r 4 ~  with wartime operations). 
18,42389-2330 (enlisting or recruiting for enemy). 
18/1383-1385 (riolating military restrictions). 

Article 5. Selective ,Service 

CHAPTER 404.-INTERNATIONAL RELATIONS AND WTT OF LCATIONB 

ArticZe 2. Attacks on Diplomatic Personnel. Property [and Func- 
tions] 

18/11" Should coremge be broadened to include military, members 
of internntiorid o r p ~ i z a t i o ~ w ,  otc.? Should this be limited to attacks 
related to oflice? Should the scv:tion be essentially a cross reference to 
chapter 203's coniparnblo provisions on Federal personnel to incorpo- 
rate grading there specified? See 15/956 (nttacks on foreign prop- 
erty) : 18/703 (impersonation of foreign otticinls, etc.) : 18/26 (smug- 
gling into foreign countries) ; nnd 18/2274 (permitting ships to be 
used contra law of nations). 



Article 2. Neutrality and Private Ke7at ions u7it h Foreign State8 
Most prorisions of present chapter 45-Foreign Relations. But 952 

(bet rapl  of diplomatic code) goes to new article on espionage: 956 to 
article 1 above. Section 957 may simply be a \-ague, and possibly un- 
constitutional, uttempt law. 

Foreign agent registration, 18/951, seems to belong here. 
Article 3. Pa.ssport8 and P&m 

Prosent chapter 75 (1511 ff.) except as specific offenses, e.g., false 
statements, are incorporated in general provisions elsewhere. 
A rticle 4. Piracy, P~itwtceting 
Article 5. Zmmigraiion and ATatu.mlizntion 
Article 6. Cwtoms 

CIIAPTER 203.-SECIJRITY O F  ITDELiI, PERSONNEL AxD PROPERTY 

To what extent can the niaterial in this clia ter be consolidated 
with or incorporated by reference to the aralle material in chapter 

'I' 
I' 

209, article G dealing with l~ttilcks genera Iy within the special mari- 
time and territorial jurisdiction of the United States? 
Article I. Personnel 

See 18/l'i51 (attacks on President, etc.) : 18/871 (threatening the 
President) ; 18/1111 (killing Federnl officials in. line of duty) ; 18/111 
(assaulting Federal officials in  line of duty). 

There are a number of prohlem to be worked ont liere. The prin- 
ciplo of ~ection 1751, growing out of the I<eiuic?cly assnssiiintion, is that 
Federal investigative agencies, Federnl Inn-, and Federal courts should 
deal vi-it11 such assassinations. T h a t  are tlie rational extensions of 
tlie principle! Wint  of assassination or kidnapping of a cabinet mem- 
ber, military lender, member of the Supreme Court? I s  capital punish- 
ment a latent issue here? 

Why is 871 (threats) limited to the Presidential group ? Why are 
111 and 1114 limited to specified officials: is there a renson why anyone 
attacked on account of Federal duty should not have Federal law 
and investigation ! Of. threats to w~tnasses, parties, etc.. in judicial 
and administrative proceedings. 18/1503,1505. 
Article 2. Federal Property: Injury, Tre~pms,  Tampering, Interfer- 

ence 
See existing chapter 65-Malicious Mischief, chapter 105- 

Sabot~ge, chapter G5-Qrson, imd miscellsneous provisions, e.g., Fed- 
eral woperty on wild life sanctuaries (41) : mail or letter boxes (1703, 
1704. 

A kentral problem: distinguish between concern for Federal prop- 
erty as proprietor and concern for Federal functions. The former be- 
longs here and calls for grading based on amount. The latter belongs 
in proposed chapter 20ti-Intep;rlt~ of Federal Operations, where some 
purpose or risk of substantial interfere!ice should be shown, nnc! it 
makes no difference yhether property is ~nrolved or not, and p c l m g  
moulcl relate to the seriousness of the interference. 

Query whether danger to life should enter into grading of these 
property offenses as in the arson section (81) or whether all life endan- 



gering activities (including! for exam le, those associated ~ r i t h  mis- 

tion with homicide and assault. 
B chief to trains, airplanes, &ps) shoul be treated together 111 connee- 

A rt icb 3. Federd Pmperty : TIM f t ,  inc1wZin.g EnLbezzZement 
Start with existhg chapter ;31--Embezzlement and Theft. But 

eliminate for trmsfer elsewhere all provisions rh ich blanket "unauth- 
orized disposition" of propert with thievery, e.g., 641, 6-44, 6-46, 653. 
Failure to :iccount should not f ,c! clenoininilted and unished ns embez- 6 zlement, although some type of presumption may e appropriate. Cf. 
643. These and other examples of official misfeasance belong In 
posed chapter &Integrity of Federal Operations, article 2 cia1 
Xlisconduct . -0aP'"- 

See d o  exist.ing 153 (embezzlement by bauk~uptcy trustees, etc.) ; 
332 (embezzlement by mint ofiicers) : 1721 (Post Office) ; 285 (papers 
relating to claims against the United States). 
ArticZ. 4. Defraudiq  the United States 

This is :1 hodge ~odge  of legislation, overlapping, confusin d % arbitrary penalty istinctions. The false clmm section (287) in c apter 
1.5 and the conspirncy-to-defratid pro~ision in chapter 19 (371) may-be 
regarded as basic. Rut there is also a special statute on conspir:~cg wlth 
respect to fraudulent 'Lclaims" (286) , where the nlasiinum penalty is 
10 years as compared to 5 years under 371. Claims against the Post 
Office get no more than 1 year's imprisonment (%38), although 5 
gears is the maximum for chims generally under 287. Collusive bid- 
ding on postal contracts or at ~ublic lancl auctions draws n rn:~simnm I of 1 year (441, 1860), althaug 1 these are conspiracies to defraud the 
United States. See a780 fmucl in connection with postal money orders 
(500), "attempts" to defraud by counterfeit documents (195). C m -  
pare 100.2 (possession of counterfeit documents to promote fraud of 
another). 

C W P T E l l  0 0 4 .-PlU )TECTING FEDERAL RE\'E?rXJFS 

Attempts to erade or defeat taxes and wilful failure to keep rec- 
ords, make returns, and supply information wpulcl presnrnably be in- 
corporated in the general Penal Code at this pomt, bringing them over 
from Title 26, United Stnates Code. See Extended Note C, Revenue 
Offenses, infm 

CHAPTER 205.-ISTEGRIW AND EFFECrrnmTSS O F  FEDERRIL 
[GoVJ~RNXI~NTAL?]  OPERATIONS 

h preliminary question here \\-ill be the scope to be given the con- 
cept of "go\-ernmental" operations. Sote that chapter 11 of Title 18 
includes sections de:ilinp with corruption of certain loan operations 
not, involring Fecleral agencies direc.tly. e.g., land banks, small busi- 
ness investment companies. I)r)ii?t, theso belong in proposed chapter 
206, dealing with the security of facilities of national concern? 
-4 rticTe I .  Bribery und Co~r=uy t Influence 

18/'201, 202, 210, 213. Cf. hrPC art. 240. 18/224 (bribery of sports 
contests) is inappropri:~tely classified in the same chapter with official 
bribery, whereas it is plainly a general fraud on the public. 18/218 
provides for voiding contracts in relation to rh ich  there has been a 



conviction under the bribery or conff ict of interest laws. This provi- 
sion, if retained, shoulcl n~ove out of the penal law to which it is quite 
inappropriate. Rescission of :I contfact for coriupt procurement ought 
not to depend on criminal "con-iiction" (beyond reasonable doubt, 
etc.). Furtl~ermore, the fact that an ofticid was convicted of soliciting 
a bribe, wllich was not fortllcoming, furnishe:; no rntional basis for 
rescission. 
-4rticle 8. Ofl& Ni~conduct: ConfEicG of Iqtterest 

A small fraction of official misconduct offenses appear in esisting 
chapter 93-"Public Officers and Emplo~ees." See a180 26/7213-7.215 
(rerenue officers) ; 18/2034209 (conflict of interest), and miscellany 
of miscond iict prorisions scat t e i d  1 hrough the existing Code. 

This artide will probably include cross references alon the follow- 
ing lines: "Theft of Fecleritl property by Federal officin s is punish- 
able under 

F 
": L.The milking of false certifications, 

records, etc., mishable under article 7 below." Examples of 
scattered miscon is 2' uct provisions include those inappropriately blan- 
keted ~ i t h  theft in existing chapter 31: failure of financial officers to 
account (648) ; w e  of funds for purposes not authorizr?d by appro- 
priations (644. 653) : irregularities in deposit of funds, including 
failure to "keep safely" or "deposit promptly'? (646-650). 

Elsewhere : exceeding nppropriations (435) ; using appropriations 
to lobby with Congress (1913) : irregularities in issuing Federal 
reserve notes (334) ; revenue officer failing to collect duty (543)  ; 
postal official abetting obscenity or lottery (562, 1303) : allowing 
prisoners to escape (755) : extortion (872, 1422) : court officer's 
"neglect" to pay over United States money within 30 days of demand 
( 1421) ; receivers and tnlstees \rillful mismanugement ( 1911) : court 
officer's bu ing travel claims ngainst the United States (291) ; falsify- 
ing recor dY s and reports (2073); "deserting" the mail (1700) and 
other postal irregularities (cha ter 83) ; speculation in sugar by offi- 
cials regilnting sugar (26 u&. g 7240). There is ere. a section 
peadizing "neglect" to file 11 report required by lam or the Treasury- 
perhaps applicable to the National Corn~riission on Reform of Federal 
Criminal Laws (2075). 

The irrationality and disproportion in existing penalty provisions 
is illustrated by the range between a $50 fine for a postmaster failing 
to account for postage (1727) to  10 years' imprisonment under the 
general failure to  nccount provisions (613; 1 year if amount does 
not exceed $100). Extortion generally carries a %year maximum 
(8752; 1 year if amount does not exceed $100) : but in connection 
with naturalization, citizenship, or alien registration, the maximum 
is 5 years reprdless of the amount involved (1422). 
Article 3. Perjury and Other Fdsi@atitm in Official Natters 

The perjury and fnlse statement pmvisians of existing chrtptew 47 
and 79 should be brought together here along with others scattered 
through the Code, eq. ,  foreign controversies (954), customs (542), 
passports (1542), immigrntion, nxturnlizntion, and citizenship 
(l&6), registration of seditious organizations (!i?386), claims for 
postal losses (288). There are undoubtedly scores of special false 
statement provisions to be found in regulntory legislation throughout 
the United States Code. 



False statement provisions which are plain1 directed against at- g tempts to defraud the United States nught e eliminated as ade- 
quately covered by the fraud and attempt provisions. 

Compare JlPC art. 241. 
A~tic le  4. R e ~ a t i n g  or Obstmcting Jwtice, Legislation, FedernZ 

Functions 
Existing ch:lpter 73 (Obstruction of Justice) assembles some pa~t ic-  

ular prorisions on interference with process, jurors, witnesses, l e ~ l a -  
t i re and administratire proceedings. Else\dlere, 111 and 1114 deal 
with n broad rmge of assaults on specified Federal officials "while en- 
gaged in o r  on account of performance of official duty," but includes 
some nonasstlult activity : "resists, opposes, impedes, intimidates .or 
interferes with.?' Many chrtpters later, 2231 deals with similar activity 
in resisting searches and seizures. The masimum enalties under this !i section are 3 and 10 years depending on use of angerous weapons, 
while the obstn~ct~ion of justice chapter specifies a 1-year maximum 
for substantially the mine behavior (1501-1502). There is  the usual lot 
of umhtegratcd suppleinentnry provisions with strange pey l ty  rari- 
ances: conspiracy to prevent discharge of duties or to  retallate (372) 
(6 years) : conspiracy "by force to prevent, hinder, or delny the exe- 
cution of any In\\- of the k~nitecl States" ( 2 3 % ~ ~  to  20 years) : "01)- 
struct or retard the passage of the mail" (1701-u to 6 months) : sur- # \-eying public lands (1859--up to 3 vears). I n  ad  tio on, the provision 
of the eneral conspiracy statute, 3?1, penalizing conspiracies to de- 
fraud t % e United States 1121s been judicially interpreted to be appli- 
cable to defrauding the U.S. by subverting Federal functions. 

Escapes and Rescues (existing chapter 35) ; bail jumping (31443) ; 
fugitires (1071-1072) miiy be dealt with in this article. 
Article 5. Contempt. Disobedience of Subpena8. Adntinistrative Or- 

dem. etc. 
See existing chapters 21 and 233 on contempt of court. Supreme 

Court decisio~~s have sig~litletl the need for further legislation. As to 
obstruction of judicial mcl lcgislntire proceeclings, see 1503 ff. Here is 
nn opportunity to bring some consistency to the scores of statutes pro- 
viding penal sanctiolt$ for violation of achinistratire orders. Compare 
proposal as to violation of regulatory laws in article 6 nest folloving. 
d rticle 6. Defiance of Fedend Reg dotion 

This seems the appropriiite place for n lnt~jor effort to systematize 
penal enforceinent of regul:~tory law. By repuliltoq law I mean stntu- 
tory or aclministmtire rules t l ~ t  prohibit actions which people would 
not ordinarily recognize as harmful or prescribe actions which are 
not clictntecl by ordinary nioinlity. There nre an immense number of 
such rules relating to every ilsllcct of life in a highly organized society. 
Illustrativa :ire rules prescribing licenses, reports, labeling, safety 
standards in vehicles, sttml:~rcls of purity or identity of food, drugs, 
:lnd other products, limited seasons or quilrry for hunting and fishing. 
Care will be required in tlisti~~puishing some regulatory from cri~ninal 
offenses. F o r  esnn~lde, lists of objects which :we "not mailable" appear. 
to be repul:~tory: but n-hen s p e e d  ]>rot-ision is made for high penal- 
ties if the mi~ilinp is n-it11 homicidal or treasonous intent, it is clear 
that such provision must be regarded as dealing with tin ordinary 



criminal attempt (1716, 171'7 . Usnally it would make better sense 1 to group such criminal . 'mi  inp" Kith con~parable interstate com- 
merce offenses. See Extended Note B, Penal Sanctions for Regulatory 
Offenses, inf ?a. 
Article 7 .  False Assumption of Official Character or Qua1ifica.tion 

Many of the provisions are concentrated in chapter 43-False Per- 
sonation and chapter 3e3-En~blems and Insignia. 
Article 8. Federa2 h'ecord8, Certificates, Reports, Certif;cation.s, 

Receipts 
See existing chapter 101. Comprchensire prohibitions relating to 

false certificates are founcl in chapter 47-Fraud and False Statements. 
There are the us11a1 puzzling features : 1018, ~ipplying to "certificate or 
other ~ r i t i n g "  contaming a known false statement, penalizes only issu- 
ance and sets a mnxhum of 1 year. Section 1017 dealing Gt11 
sealed certificates or LLotl~er paper" authorizes up to 5 years, and 
reaches use, procureinent, transfer, etc. Falsific~~tion of c m 7 a t *  cer- 
tificates carries a 3-year maximum (1019). See aha 1426 (naturaliza- 
tion and citizenslup) ; 1546 (visas) ; 2197 (ship's and seamen's 
certificates) ; 497 (Presidential "letters patent") ; 498 (military dis- 
charge certificates). 
Artide 9. Befiraya7 or :If&tcae of Ofjieial Zqzformn fion 

E.g., 18/1902 ff., 26/7213. 
Article 10. Elections and Political Activities 

,See existing chapter 29. Some pro~isions may be transferred ontsid~ 
the Penal Code as regulatory, and some to proposed chapter SOT on 
Ciril Rights. 

Perhaps this should be the first article in the cl~apter. 

CHAPTER 30G.-PROTECTISG NATIOxAL CTJRRENCY, THE CREDIT SYSTEJZ, 
m L T C  SER\*ICE F'ZCTLITnE! 

Herein, probablj in separatc articles, of coinage and counterfeiting 
whether of money or securities (332 ff., 471 ff.) ; train, automobile, 
plane, and shipwrecking (32-34, 1992, 2117, 2271 ff.) : the Federal 
banking and credit structure (10041010) : co~munications systems 
(1362) ; power and other utilities related to national defense (2153). 
Prob:tbly the matter of special penalties where life is jeopardized 
or death results sl~ouilcl be dealt vAh in the FTomicide-A=ult se- 
quence in chapter 209 below which deals with a broad range of offenses 
committed "within Federal jurisdiction" so that a standard policy 
can be worked out. A cross reference in the present chq>ter should 
suffice. 

Bank robbery and burglary (2118) and embezzlement (656-657). 
theft and e~nbezzlement from interstate carriers (659-660). "bur- 
mlary" of trains (199l), Post Office robbery, burglary (1706 ff.), should 
hewise  be handled ill chapter 209. 

Such handling would avoid arbitmr~- penalty distinctions as well 
RS jwisdictiona1 distinctions like those fouuld presently in sections 1991 
and 1092. The former penalizes trail1 robbery when committecl on 
territory +t,Liin the esclusire jurisdiction of the 'G'nited States. The 
latter penalizes train wrecking and snbotage of tunnels, bridges, etc. 



only when interstate or foreign commerce may be prejudiced. T h y  
shouldn't interstate train robbery be Federally penalized when it 
occurs outside Federal territory? Cf. 2117. Why &oddn% train 
wrecking be Federally penalizecl if ~t occurs on Federal territory 
whether or not interstate commerce is involved? 

CHM'TER 9 0 7 .+IVIL RIGHTS 

d r t i d e  1. Elections 
Protecting against intimidation ancl corruption of the ballot. See 

existing chapter 29. 
3 ~tic7e R. Protection against Oppression 

Existing chapter 77 (slavery and peonage), and chapter 13 (civil 
rights). Cf. 2191. 8191 (sl~anghaiing and cruelty to sailors) ; 1231 
(irnportingstrilce breakers). See MPC 5 243.1. 
Art& 3. Anti-D iscm'minntioa 

18/243. 244, plus criminal provisions of recent civil rights legisla- 
tion. 
Arfic7e 4. Protection of Priuctcy 

Existing legislation against abuse of s e a ~ r h  (chapter 109). Bring 
over mire-tapping from Federal Comxnunications Act with vhatever 
changes Congress legislates. 

CHAPTER 208.-.IBUSF: O F  FEDERZL JURISDICTIONAL F A C I U T E S  FOR 
CRIMINAJA Pl3RPOSES 

The unifying idea here is that Federal legislative jurisdiction is in- 
voked mainly in aid of local law enforcen~ent. I f  chapter 209-Fed- 
era1 Police Power is expanded to cover theft and a whole range of other 
offenses preseiit,ly left to  State definit.ion nncler 18/13, the present 
chapter would become little more than n series of cross references to 
chapter '209. Or  trhe two chapters could be consolidated on the basisof a 
broaclened definition of "Fedelxl jurisdiction" in chapter 209. Where 
that concept is presently limited to "maritime and tenittorial" basis of 
Federal in te~~ent ion.  it wonlcl be estendecl to  jwiscliction based on 
interstate and foreigx commerce, use of the mails, and other L.Federnl" 
facilities, etc. See Extended Note I), Federal Criminal Jurisdiction in 
-kid of State Lnw Enforcement, in f m.  
-drtsicte 1. Ft6gitives 

18/1073 makes it an ofTense to move across State or national boun- 
daries to avoid prosecution or punishment for a State "felony" or to 
avoid testifying in a State felony case. The maximum penalty is 5 years 
nlthougl~ in States where, as in the Federal system, all offenses punish- 
able by more than 1 year are felonies, this would penalize flight 
more harshly than the original offense. Indeed the statute in terms ap- 
plies to an innocent witness who flees because lie has been intimidated 
by a clefendant. But the statute provides that only top officials of the 
Ilepartment of Justice may mthorize prosecution, and prosecution 
may take place only where the original offense was committed. The 
statute is in fact employecl nutinly to return fugitives to States that 
want them. 



BrticZe 2. Theft 
18/2311 ff. (stolen vehicles, securities, cnttle, ~roperty over $5,000). 

Why are boats not covered? Why the special legislation on "cattle" 
(2316-2:317), limited to bovine, including "cnrca.sses". but excluding 
horses and sheep! I s  there n q -  sense in making it a felony (up to 5 
years) to cross a State line with a sto?en cnlf, but no Federal crme at 
:111 to cross the line mith :I stolen horse or $3,000 of stolen beef steaks! 
\T'h:~t is the point of the esception of forged or counterfeit govern- 
nlentrll and bank sec~~rities (231&2315) ? Should the legislation, espe- 
cially t.he criminal rweiving sections (2313, 8315, .>31'i), extend t.o the 
proceeds of b ' h u d " ?  G . 2311: b.taken bv fraud," or does that. refer 
only to "larceny by tric f -" ! Should the ofiense be graded so that pro- - 
fessional L'fences" get higher penalties? See JIPC art. 223, especidy 
6 223.6. 
Article 3. Fraud 

18/1341 (mail), 1313 (wire-rndio) , 2871-822.272 (defrauding nlnrine 
insurers), 224 (sports bribery), 2318 (phonogmph records mith coun- 
terfeit labels). Plus scores of regdntoly oticwses in eflect proscribing 
fraudulent practices. 
Article 4. Gadling and Lotteries 

18/1081-1084,1301 ff., 1952-1953. 
Article 5. Threats and BlacX.ma.2 

18/875-877. Other sections of existing chapter 41 (Extortion and 
Thrents) appear to belong IogiciaLly elsewhere. Cf. 1951, 552. 
Art& 6. J f ~ ~ a l s  : 0 bscenity 

Existing chapters 117 (White Slave Traffic) and 71 (Obscenity). 
(7f .  1952 (trarel in interstate and foreign cornmeme, use of facilities, 
including mail, to promote prostitution enterprise) : 558 (customs 
em p l o p  abetting import). 

The obscenity prorisions especially require recision to  conform to 
constitutional re~uirelnents and to modernize provisions on contra- 
ception and abortion. 
Artiale 7. Liquor 

Existing chapter 59 (Liquor Traffic). Some of this appears to be 
"regcilatory." There are nlnny more Federnl liquor offenses presentlv 
outside the Penal Cock. Some will fall within proposed articles of this 
Code dealing with Protecting Federal Revenues, Official Jiiscon- 
duct, e t a  
ArticZe 8, etc. hTidnapping. etc. 

Here would come the serious offenses, if nny, which are not defined 
for general Federal police lower purposes in clinpter 209, but which 
we wish to penalize Fedem h y, in aid of State law enforcement, on the 
basis of interestate commerce, etc. 

CEL4PTER 209.-FEDER4L POLICE POWER 

The unifying principle is that the offenses here d&ed are ordi- 
nary violations of law and order that a State would take care of if 
the offense occurred within the jurisdiction of that State. Federal leg- 



islation is required and has been proPided because such offenses may 
occur iibonrd American vessels on the high seas, or on territories ~ritllin 
tlie esclusive jurisdiction of tlie Cnited States. See definition of 
"special maritime and territorid jurisdiction of tlie 1Tnite.d States" in 
18/7, which, however, does not include the District of Columbia for 
which Congress has enacted :L separate crimiml Code. m e r e  State 
and Federal jurisdiction itro concurrent, Congress had made its own 
pend policy paramount as respects n whole range of more serious 
offensrs, and left the rest. to St:lte law, defining the crimes i d  spPci- 
fying tlie pennlties, t~ltl~ougli Federal investigation, prosecution, 
courts, and prisons carry out that. law. See 18/13, the so-called As- 
similated Crimes Act. 

'I'he prepnmtion of a new Federal Penal Code is an appropriate oc- 
casion to reexamine tlie prnctioal operation of this arrangement. Con- 
sidering the bnchardness of the penal law in many States, there must 
be some grotesque consequences of this wholesale incorporation of 
Statc 1:tw. On the other lit~nrl, lililn~ States am well in adrance of t l ~ c  
Federal Pen:~l Code in dcnling with serious crime., and systenintic. rc- 
form proposals hare bee11 :~dwnced by State cor~r~nissions and by the 
-4mericil1i Law Institute in the Model Penal Code. We hare a mandate 
to bring sound modernization to the Federal Penal Code, nnd we 
sliould carry out this ni:~unclnte conscious tlint the n e r  Federnl Code 
will beconie a model for State imitation. 

See Estended Kote E ,  Expansion of the Concept of Special Fed- 
eral Jurisdiction, infra. 
:l rticle I .  Rnnzicicle 

Existing chapter 51 (IIomicide) for a starter, but cf. IIPC art. 210. 
The 111urder-mnnsIa11g11ter glnding  ill hare to tiike account of the 
provisions sciltterecl tlirougli the exlsting Code making the occurrelice 
of death in the course of of her offenses an occasion for special severity. 
18/34, 1201, 1W2. Capital punislunent will be an issue vhich the Coni- 
mission can hardly ccctipe, especially since the nbli t ion mot-ement has 
sprencl so among the States and the Federal Code would hare the effect 
of nutliorizi~ig capital punislnnent for violent crimes committed in 011 
abolition. State where the I'ecleral concern is collateral at best, as in 
"interstate" kidnapping (1201). in train wrecking (1992), or ry )e  
(2031). H o ~ e v e r ,  we s l~or~ld  not, let this issue assume too large propor- 
tions in the Commi&on's cle1)ates. This is one wllich Congress itself 
will :tclequatel~- canvas nnd tlie Commission niay content itself with 
summarizing the erideiice :incl arguments and reporting its own divi- 
sion of opinion, if tliere is one. 
:I rtic7e 9. :1rson and Cntmfrophe 

Esisting chapter 5,  \~-liic.h is grossly obsolete. See dso 2275 (vessels). 
h '20-yenr inasimun; is iintliorizctl if a "clwel l ing" is burned. Ot lw-  
wise the masimum 1s 5 yeilrs, csplicitly for 5nunitions of ~var," im- 
plicitl for such buildings n s  schools, theaters, i i r t  museums, the Cap- 9 itol. I o spacial provision is m:de for modern nonbnrning catastropl~es 
like esplosion, flooding, widespread radiation, chemical. or bncterio- 
logicd contamination. C f .  18/1992 (interstate rail facilities) and 31PC 
art. 220. 



Article 3. Rape am? O t h r  S e d  0 ffenses 
Existing chapter 90 (Rape) is grossly obsolete and indisc.riminnte. 

with the death penalty available contrary to the law of most States 
for rillegecl rnpes invol\-ing no visible signs of violence, and controversy 
over whether the re!utions between the parties (1d1o ma hnve k e n  
"dating") were consenual should be treated differently rom violent 
ravishment by strangers. Cf. MPC art. 213. 

I 
Should State law be followed on homosexual relnt.ions as it pres- 

ently is under 18/13 if the L'Federal" situs is within a part icular Stnte? 
There appears to be no special provision for homosexual assault or 
seduction of children, if the offense occurs outside State jurisdiction 
but within mnritime or other Federal jurisdiction. There is a ridicu- 
lous provision in a chapter on .Seamen and Stowaways" penalizing 
seduction of female passengers, regardless of age. by "solicitation, or 
t.he making of gifts or presents." 
Article 4. Robbery and Burgla~y 

Existing chapter 103. See a&o 18k8.276 (burglary of vessels). Cf. 
MPC rrrts. 221,232. Get rid of ridiculous grading inconsistencies, e.g., 
2112 (up to 15 for robbery of Fedem1 property) and 2114 (up to 10 
for the same offense) ; 2113 (legislative n~h.inwm of 10 years for kill- 
ing in bank robbery, although no such minimum is found in the mur- 
der or kidnnpping statute) ; 2116 (Post Officc burglary up to 5) ; 2117 
(burglary of Interstate vehicle up to 10). Section 2112 appears to be 
iinoninlous in lnakirig any robbery a Federnl oflense, no matter +ere 
it occurred, if it. turns out that the victim held "property of the United 
States" ( n  draft card?). The juxtaposition o l  this sectioll and 2111, 

enalizing robbery 'Wthin the special maritime and territorial juris- 
6ictionp IS probably an accidental application of the prinei le sug- 

sted in Ihtended Note E, infra. of an expanded concept o ! specid 
r d e m l  jurisdiction. Note that 2111 does not use the term robbery, 
but states more or less the common lam elements of the offense, while 
2112 simply penalizes "whoever robs." 
Article 6. Kidnapping 

Kidnapping does not appear among the offenses defined by Federal 
1nw when committed "within the special maritime and territorial juris- 
diction," but is Federally penalized if the victim was transported in 
interstate or foreign commerce (l8/12Ol). No reason appears why this 
serious offense is left to State definition \\-hen i t  occurs on n Feclernl 
enclare within a State (l8/13), and not penalized a t  all if it occurs 
out of a Stnte but not within the constricted Federnl jurisdictional 
basis of 18/1201. The kidnappin definition in 1201 is in any event. 
obsolete and undiscriminating. ~f JIPC art. 212. 

Does shnn&uiing sailors (2194) belong here or under Civil Rights? 
Article 6. dssadts  a,& Life Endangering Behavior 

18/113 ff. Cf. JIPC art. 211. 
Article 7. Theft and Pram? 

18/1025 (fraud). Cf. arts. 2 and 3 of chapter 208, above, which would 
become mere cross references to this chapter if these subjects are 
brou ht fully within the range of Federnl clefuiition rnther tlml being 
left f k p d y  to the Assimilated Crimes Act (18/13). 



drticle 8. A7a,rcotics and Dangerous Dmgs 
Mostly from Title 26. Altllough this subject might appear to fall 

logically within chspter 208, and local authorit.ies are h e a d y  engaged, 
the Federal govermlent is deeply invol~ed on the basis of customs con- 
trol and the fictional revenue lilterest. The process has gone so far 
that Federal ~inrcotics enforrenlent ci~nnot easily be regarded as ?n 
wtir i ty nuxilii~ry to State efl'orts. Perhaps it should be so adminis- 
tered. I n  any event, here is iinother illustration of the difficulty of 
clra- a hard line between chapters 208 and 209. 
Article 9. Riots a n d  illutiny 

There is no riot law for I~ederal enclaves other than the District 
of Columbin. But cf. 1792 (in prisons) ; 2192-2193 (seamen's mutiny) ; 
2387 (mutiny in iwmecl forces). 

CHAPTER 3 0 1 .---SENTENCE 

Article 1. Pnrieties of Sentence 
Herein of the alternatives open to the sentencing judge. A compre- 

hensive list would encourage judges and others to consider the whole 
range of possible disposition, e.g.. reprimand; probation and condi- 
tional release: restriction of residence. activities, or associ:ltions; fine: 
license lifting; disqualification from office: civil commitment: b p r i -  
sonment with n limited vi1riet-y of sentence limits (e.g., 30 days, 6 
months, 1 pews, youth oftender, extended term, life, death). 

This article would also be the place for the esyression of legislative 
preferences for some dispositions over others, e.g., ii presumption in 
faror of probation over imprisonment for first offenders of specified 
classes. 

Rere also might go sections authorizing judnes to dismiss, even after 
a jury verdict of guilty, if the offense is trivinP (cf. MPC U?), or to 
seduce the level of the offenst. by one degree (cf. MPC $ 6.12). Such 
pro&ions give judges authority to do what prosecutors now do in ef- 
fect. without explicit authority, when they decide whether to prose- 
cute, what charge shall be brought, and what guilty plea will be ac- 
ceptable. 

Consideration will be given to authorizing resentence within a year 
on recommendation of the correctional authorities, where the original 
sentence is long-term imprisonment. Cf. JiPC 5 7.08. Such a provision 
~~-0ulc1 not be i~ppropriate if the Commission favors a system under 
which the correctioq authorities themselves determine the initial sen- 
tence limits. Of. California system. 

,See genedby. 18/chapter '227 (Sentence, .Judgment. Execution). 
.4~tic7e 2. Pre-Sentence Inmestigation. 

Federal Rule of Crimin:~l Procedure 3S(c), MPC 8s 7.07, 7.08. 
Article 3. Probe,t ion 

18/86,51: FRCrP. 32 (e) and (f)  ; 3WC article 301 and 5 7.01. 
d rtic7e 4.  fine^. penal tie^. and Forfeittt.re8 

18/chapter 229 and 8 3568: 26 chapter 7 5 4 r i m e s 7  subchapter c- 
Forfeitures (5s 7301 ff.) ; h1PC article 302 and 5 7.02. 



There is a major job to be done making sense of this brnnch of the 
law. What considerations dictate “penalties" (widely used for minor 
offenses under the revenue laws) rnther than fines. Why forfeiture ? 
Is  it anything but an arbitrarily determined fine or penalt rlependent, 
on legislntive whim in authorizing forfeiture, the chnnce t lh t  property 
may be connected with the ottense, the extent of the offender's interest 
in the property, policies and practice in administratire and judicial 
remission of forfeltwe (3617), etr.? I s  the rational bnsis of modem 
forfeiture simply a lien to satisfy :I fine? 

Observe fines related and limi'ted to the amount rmbezzlecl but up to 
$1.000 if the amount. embezzled is less than $100 (646, 853. 6M), 
doub7e the amount embezzled (645, 651, GX?), triple the nl~lount of a 
bribe (201 (e) ) . Forfeitures are frequently nuthorized in counterfeit- 
ing (492) tind custonis offenses (544 fl'.), offenses involving ships and 
other vehicle (968 ff., 1082, 2274), firearms (36ll) ,  liquor (3615 ff.). 
To what extent is forfeiture a historic surviral from a time when fines 
were less common or more difficult to collect ! 
Articb 5. Dikpiidiflc(ztion and Licenne L if fing 

The subject of disqualiEcation from holding office, serving ns juror, 
testifying, enjoying government contracts or benefits, etc., needs basic 
reexamination. Should it be ilutomatic (6.55-bank examiner) or dis- 
cretionary (201 (e)-bribery) ! Should it be from the particular post, 
(655, 1905, 1907, 26 U.S.C. a 721Grevenue officers) or :dl Federal 
office (201, 2383) ? Should disquali6cntion be ~~ermanent  (2383-in- 
surrection) or for a limited period (235-sedition, 5 years) ? The 
variations show no plan or reason. For betraying confidential infor- 
m:ttion n Federal employee must p ~ e r a l l y  be "removed" ( 1905) or 
"clisqunlified" (1907) from the part~cnlnr office; but some sec- 
tions carry no such penalty (1906). Extortion (872) carr1e.s a $-year 
maximum sentence of imprisonment, b i ~ t  no disqualification : however, 
a vessel inspector who receivrs a fee or rewnrd for his services other 
than is fixed  by law &'forfeits his office," although he risks no more than 
6 months' imprisonment (1912). Rerenue officers are mandatorily dis- 
charged for a long list of derelictions, including extortion, ffaud, and 
failure to report incriininatinp infon~lntion (7214). There IS no dls- 
qualification of a prison off i~inl  who voluntari lv allows t ~ n  escape 
(755). One wonders whether the civil service 1:1w is not the npproprl- 
ate place for regulnting the conditions of disn~issal of rni$dmvinrr 
officials, leaving in the Penal Code only a notice of t?his poss~bility and 
a discretion in t1;e court to suspend.pending action by the rnlplover. 

hiany derelict~ons raise a rluestion ns to the suitability of the of- 
fender, not holding public office. to continue in tun n c t i r i t ~  subject to 
licensing. So also, in this day when vast. quasi-public responsibilities 
are entrusted to bllsiness and labor lenders, there may be np!x.opria~ 
occasions for excluding miscreants fr?nl. posts of respons~b1lltv in 
particular organizations (a trade assoc~ntion executive bribes a Fed- 
eral administrator) or in interstate or foreign commerce. 
Article 6. Imprikmment : Sentence Limits 

Herein of : 
(a) Maximum terms.-It is assumed for present purposes that 

there d l  be only a limited number of grades of offenses each identl- 
fied by a legislative maximum associated with some idea of the pur- 



pose of that type of prison sentence. Thus, a 30-day maximum might 
be authorized for petty offcnses-enougl~ to give the shock of jail, 
with no pretense of etfort in so short a term to "rehabilitate." There 
might be a misdemeanor limit of 6 montlls for offenses somewhat 
grarer than the previous gronp. A 3- or 4-year limit might be appro- 
priate for serious offenses where ,z real effort to  reform the individual 
might be undertaken. Ten years or more v o d d  be for the typical 
very serious otfenses, with a few exceptions where l ife*impriso~lent 
woulcl be called for. 

The system described offers just 5 types of prison sentence in con- 
trast to the present hvi lder ing variety of present maxima, e.g.: 

30 days, 8 U.S.C. 5 lROG(l>), 16 1T.S.C. 5 414 
90 days, 207homlterfe i t  weather reports, 969--contraband to 

Pacific natives, llG!5-hunting Inclian lands 
G months, 1504-influencing juror, 42-violating conserv a t' ion 

reg11 a t '  ions 
1 year. 641-theft under $100, 5t)Gintimidating voters, 873- 

blackmail 
2 years, 609-"wilfnl17' violntions of limits on political contri- 

butions, 87.5-extortion by threat to property or reputation, 1007 
ff.--defrauding certain Federal ngencies 

3 years. 496-coumterfeiting custom documents, 912-imper- 
sonating Federal officer, 958 ff .-violating neutrality 

5 years, RTl-conspiracy to commit an offense or  defraud United 
Stntes, 1001-false statements, 1621-perjury. 81-arson, except 
dwelling, 655-656theft by bank examiners and employees, 
1952-~nterstate racketeering 

6 pears, 379--conspiracy to hinder Federal o5cinls 
7 years, 1582-slnve traclc, 23S2-misprision of treason 
10 yews. G4l-theft of Federal property over $100, 3 1 1 G  

postal robbery. 793--espionnge, 286-conspiracy to defraud on 
a "claim" against Lhited States 

15 years, 2111-robbery, 2032-seduction of girl under 16 
20 years, 211:%banlr robbery and burglary, 2385-sedition, 

875 ff .-extortion by threat lo kidnap 
2.5 years, 2113-bank robery plus assault, 2114-postal robbery, 

second offense 
80 years. 2153-militnry sabotage, seduction of girl under 16, 

second offense 
40 yenix. 26 1T.S.C. I 7237-giving marijuana to someone under 

18 -- 
life [or death], 794-wartime espionage, 1111-murder, 1201- 

kidnapping, 2031-rape, 2381-treason 
Important issues for the Coimlission will be whether to restrict 

the rnriety of legislatire gradiiig?  hat scale of maxima to use, and 
whether judges shall have some chscretion to set lover than the legis- 
lative masimum in a particular case: 

There is great neecl for some h n d  of reasoned consensus on sg- 
p r a t i n g  circmnstances, e.g., use of weapons, danger to  life, exten- 
sire harm, multiparty crime, second and subsequent offenses. 



R'ormal maxima might be extendible (by the court? by the correc- 
tions authorities?) for specially dangerous clxsses of oflenders !cf. 
MPC $8 7.03 ff.). Another way of carrying out the same p o k y  
viould be to accept higher legislative maxima ~nitially and to create a 
presumption in favor of parole when some portion of the sentence 
has been served, the presumption being overcome only by finding the 
prisoner, under specified criteria, unsafe to release. 

BZJ prison sentences would, in any event, carry a parole component. 
Cf.  MPC $ 6.10. This woulcl end the paradoxical present rule under 
which parole supervision is i,nverse/y proportional to imprisonment. 
Under this rule the worst cases--those whom the Board refuses to  
release umkil the expiration of the mi~ximum-have no parole p e r i d  
left lo serve. The more trustworthy, who are released 011 parole early, 
theoretically have the longest parole supervisio~?. 

( b )  Minimum sentenctx-'fiere are two mam issues here : whether 
to have any minimum sentenca imposed by lay,  and whether the 
juclges shall retain their present power, witlun I~mits, to set a mini- 
nlum period of confinement before parole may be considered. Legis- 
lative minima appear erratically in some of our existing laws: e.g., 
treason (2381-5 years), but not w:irtime espionage which likenise 
carries the death penalty (791): narcotics (18/140342 years; ?/ 
7237-minima m g i n g  from 2 to 10 years), kidnapping or murder m 
course of bank robbery (18/211&10 years), but not other mnurder or 
kidnapping; erading the oleomargarine tax (26/7234(d)--6 months) ; 
violating regulations on adulterated butter and filled cheese (26/7235- 
7236-30 days). 

As to the controversy over judicial control of the minim~un as well 
as the maximum, see hfPC 8 6.06 and Alternnte 5 6.06 nit11 commen- 
tary. The argument, for a judicial control of the minimum is essentially 
that tm administrative agency ought not hare power in eflect to nullify 
the judicial cietermination that the offender should go to prison, by 
paroling him as soon as he arrives. Also a judicial minimum, set very 
low, reheves the parole h a r d  of the burden of making decisions about 
offenders  rho hare just arrived. The argument strongly pressed to the 
contrary is that the mrrertioiinl aathoriti~s nw hwt able to determine 
when a mllliln may be optionnlly released, based on more intense study 
and more leisurely a1)praisal than is possible in court. The parole 
board, it is midt can and ~vonld defend itself against pressures to re- 
lease prisoners or eTen henr applications immediately on arrival. 

( c )  Extended twnls; conczmant and cumulative sentence-s.-Cf. 
hiPC 5 7.03 ff. Unlimited cumulation of consecutive sentences must IX 
restmind. Tlle alternatives are to provide a standard enhancement of 
p e n a l t ~  for dangerous offenders, including multiple and repeating 
offenders, or to treat the le islatire maxima as intended for the worst 
crses and to create a legis%tive p ~ s ~ m p t i o n  in faror of the parole 
at some date short of the legislati~e maxhnurn. The presumption would 
operate unless the I'nrole Board found the prisoner to be specially 
d:~nperous by reason of recidivism, lnciltal aberration, or the 11ke. - 

( d )  Effect of othesl .sentences; p?*etriaZ confinemt.-MPC 7.09, 
l8/3568. 



Article 7. Death 8en.tence [if retained1 
MPC 5 210.6? 18/3566-3567. 

d rticle 8. Civil Cm?nitment 
drticle 9. Appeal f~ont  Sentence 

This proposal must be investigated, RS well as alternative means of 
wllieving consistency in sentencine, unless the qoestion is finally re- 

a ion. solved by Congress in pending legisl t' 

18/chapters 301309,313-31'7: JPC: arts. 303,804. 

18/&01 ff.: MPC 8 305.1 ff. 

CHAPTER 3 0 4.-YOTXH CORRECTIOXB 

CHAPTEK 3 0 5 .-JTJVENILE DEIJXQUEPI'CT 

18/ch:lpter 403. 

PART ~ ' . - I s ~ - ~ , s . r r c , a ~ ~ o ~ ,  E N F O K C F ~ X T .  AXD PROSEC~ION 
PLL%CTICES 

Rerein of surveillance, search, seiznre, interrogation, use and re- 
ward of informants, immunity, plea bargaining, etc. There may be 
need for systematic allocation of investigative jurisdiction anlong 
Federal agencies and between Federal and local authorities. Compare 
specific legislation on invest.igative jurisdiction in 18/1751(i). 

Among the sources FFOL~CI be existing chapter 205 of Title 18 
(Searches and Seizure), 18/1406, 1954, 2424, 3486 (immunity), deci- 
sions of the Supreme Court of the United States. recent Congres- 
sional bills and committee repotvts, the American Law Institute's 
draft Pre-,imignment Code, the Reports of the h e r i c a n  Bar As- 
sociation's Project on Minirrnun Stmdards of Criminal .Justice. 

KO derailed analysis of this Par t  is presently offered, since rre have 
agreed to proceed first on other less controrersial subjects. We may 
ultilllately treat this subject ky separate draft bill or bills, or by re- 
ports and recommendations in mch~<dual topics. 

Chapter 6 of Part  I, almse, 1 m - j  preferably be located here. 

Since most of this materi:il is covered by the Federal Rules of 
Criminal Procedure and is subject to thorough study and continuous 
reriew by the Federal judiciary, it is not proposed to engzzge in a 
comprehensive restudy of the Federal Rules. Howe-ier, it is nithin 
our nmndate to make slmial recommendations in this area. Among 
the topics which the Commission may take up are: discovery. habeas 
corpus and other post-conviction remedies, reriew of orders sup- 
pressing evidence. 

37-681 -70-pt. 2 4 4  



Transition prorisions rclatin to eit'ective date, proceeding pwu- 
ing under old law on eflective %ate, etc. Thero may also be b'Scl~ed- 
ules," i.e., detailed lisZs which for the s&e of clarity, had better be 
segregated out of the h d y  of the Code. 

~ x i s t i h g  conspimcg provisions vary arbitrarily as respects penalties, 
and reflect no thought out. to the problcm of organized crime, 
Thc penalty limits never c1ifferent.iate between orgmizers and leaders, 
on the one hand, and the most insignificant partic.ipants. Tlie general 
conspiracy section (371) has a 5-year inaxhum rhich applies to con- 
spiracies n-ith suoh objects as murder (1111-possible dent.11 penalty), 
rape (2031-possible death penalty), aggmvatctl assaults (1 13-np to 
20 years), arson (81-1111 to 20 pears), bank robbery or burglary (2113 
-up to 26 years). Thus conspiracy is often penalized much less severely 
than the substantire offense. 

On the other hiind, if the subs tan ti^^^ offense 1iapi)ens to ct~rry a 5- 
year masimnm, or if the draftsman of :L ~)a~-ticnlm statute happened 
to t-hmw a conspiracy cl;~use into the same section with the subs tan ti^-e 
offense, mnspiriry :ind t.he substmt.ive offense nil1 awry thc same mas- 
imum : kidnapping (1 201--death), missinat  ion of President (1751- 
death), prison riot (1792-10 years), military insubordin a t' lon or re- 
fusal of duty in nxrtinle (238W20 yetws), robbery and extortion 
obstruding interstate commerce (1951 -20 yeam), md l  f raud (1311- 
5 years), antitrust, conspiracies (15 U.S.C. $5 1 mid 2-1 year). 

Existing Federal conspiracy law prondes a ~ O I W  se?*el-e penalty for 
conspiracy than for the substant.ive offense in many instmlces. This 
follows from the fact that the only exception to  the general 5-year 
~nasimunl for conspiracy, tmder 371, is for conspiracies to comm$ 
"misdemeanors," defined in  section 1 as offenses punishable by a mma- 
mum of not exceeding 1 year. Among the 'Lfelonies" punishable by 
Inore than 1 but less than 5 yews are false statements to defraud cus- 
toms (512), many violations of the election laws (chapter 29), false 
~xrsonatioa of o5cinls (912), offenses zgainst neutrality (958-962), 
frauds ag!iinst some Federal instrurnent:~lities (1007-1008), pnrch:~sir~g 
or receirlng govemnent. issue military eqnipment (1021), interstate 
tmmmlision of ga1nbling information (1081), lottery offenses (1301- 
1302), illciting desertion in armed forces (1381 ) , broltdmstiiip obscen- 
it;r (1464),.rnalicious mischief to pst.hoxes and nltlil (l'i05), n~alic.ious 
assault or Interference with a postal clerk (2116), resistance to search 
mld scizure (2231,2933). 
-1 i k a l  oddity relates to :dl misdemeanors punishable b~ less t h m  1 

year. Section 371 prescribes that in such case the m:lximum for conspir- 
acy sIla11 not, esceed that for thc substantive offense. So the law envis- 
ions crimin:ll conspiracies pnnishzzble by 6 months (unauthorized 
manufacture, sale, use of Federal ancl other identifying badges :~ud 
pasm-ehapter  %), 90 clays (hunting Iiidian Iands1165) ,  or $100 
fine (end ing  postal cluss rates-17%). I n  some instances conspiracy 



is punishable where the law, incomprehensibly, does not penalize indi- 
vidutd behavior (e.9.. 371-to defraud the United States; 956-to 
destroy property of foreign government). 

These arbitrary and absurd provisions reflect a general deterioration 
of understanding about the function of conspiracy. One of the impor- 
tant opportunities in the new Code is to  create a sensible and useful 
conspiracy offense. A new conspiracy concept m g h t  center on the 
creation and nu~ulgement o f  miminu1 organizations. This would merit 
substnntial punisllrnent in excess of that ordained for isolated offenses. 
The remainder of what is presently treated as conspiracy ("agreement 
of two or more") might be left to thelaw of womplice liability, mak- 
ing all equally punishable :ts for the substantive offense. 

It has unfo~%unately hecome common for legislatures enacting com- 
plicated regulatory statutes to insert, as a matter of routine and almost 
nitfhontt consideration, a pen;~l section authorizing 6 months or a year's 
imprisonment. for violation of :uly command of the law or  of m y  r e p -  
lation issued under the law. See the enormous range of regulatory le@s- 
lntion listed in St.a,tutes and Rfntters Administered by t.he Criminal 
Dirision (Dep't of .Justice Mimeo 1964). This indiscriminate dealing 
with men, who may contravene the law wickedly or innocently. negli- 
gently, recklessly, defiantly, once or reWtedly, is often sharply con- 
trasted with meticulous legislative detail in dealing with property and 
administratire decisions, where judicial and executire discretion is 
strictly Limited. 

The possibility to be explored hero is that the new Penal Code can 
proride a sensible fran~eworlr or p?ttern of penal sanctions for violat- 
ing regulatory law. Regulatory lepslation would then merely refer to 
these sections of t2he penal law, ~f penal stnetions are deslred. The 
following might be included anlong elements of the new pattern: 

(1) The louwk level of innocent riolntion would be "noncrm- 
inal" like a traffic violation, entailing only fines or reprimand. 

(2) A petty offense maximunl imprisonment of 30 days n q h t  
be prescribed for offenders sllonn to be aware that they acted in 
violation of the rule, for persons in regulated trades who have a 
professional duty to make themselves aware of and to abide by 
the regulation, and for persons whose violation of the regula- 
tion manifestly imperils the interest which the rule protects. 

(3) ..A misdemeanor maximum of 6 months for persistent or de- 
fiant violation, or for violation manifestly entailing risk of very 
serious consequences. 

iilthough regulatory offenses will be found overwhelmingly out- 
side the Penal Code. there are instanms of regulatory detail mappro- 
priately included in present Title 18. Illustrations : offenses relating 
to hunting, conserrattion, etc.. in cl~npter 3-"Animals, Birds, Fish, 
and Plants,'' much of which below in Title 16-Conservation ; fire 
regulations on public and Ind im land (1856) : customs (547, 549)X 
h a n c i d  transactions with foreign government in default (956) : 
supplying contraband to  PaciLc nritives (969) ; regulations of liquor 
transport, labeling, etc. (1263-5) ; postal regulation (e.9.. 1'716) ; civil 



service regulations (203 ff.) ; election I-egulations (e.g.. 597. 603. 607) ; 
some special regnlations applicable to Inclians (1164,1161). 

It will be part of the responsibility of the draftsman to propose 
appropriate disposition of such provis~ons. A possible solution : trans- 
fer to appropriate substantive title of the United States Code; there 
change the penalizing language to "is unli~wfi~l tuid punisl~nble as pro- 
vided in section - of the Pend Cocle." O r  wo might h a w  a classifi- 
cation like the triple one suggested above. and spec~fy which r e p l a -  
t o y  offenses go in each clwili~ation, either by n schedule attached to 
the Penal Cocle or by specification in the particular regulatory law. 
Cf. use of cross reference in criminal tax legislation 26/'i213 (e) .  

The anarchic penalty provisions ussociatecl with regulatory viola- 
tions outsicle the Penal Code is illustrated by 49 U.S.C. $322(a) un- 
der wllicl~ Greyhound Lines, Inc. was recently inclicted following a 
fatal accident, allegedly cansed by nTorn tires tancl haznrdous condi- 
tion of the vehicle. N.y. Times, July 21, 1967, at 2'7. The magmwn 
penalty is a $500 h e .  Violation of snfety regulations of rail and air 
carriers carry civil penalties. 49 U.S.C. 5 1471,45 U.S.C. 9 16. 

REnNKE 0 WENSES 

The revenue offenses appear mainly in 26 U.S.C. chapter 75,@ 7201 
ff. I'he central failure offenses are "attempt to evade or defeat" a tax 
(7201). and failure to keep records or make returns. and sunply in- 
formation (7203). Rut clmpter 7.5, rightly ent.itled "Crimes," is virtu- 
ally a self sufficient Criminnl Cde, pt~ralleling the prorisions of Title 
18, with respect to such matters as official misbehavior, fraud on the 
goremment, false stakements, riolating re,dations, etc. 

The question arises, why this segregation and duplication? I s  it 
historical accident ? n supposed convenience in having the laws   no st 
f r uently invoked by the Treasury collected in one list ! a method 
of "4 efining the investigative jurisdiction of the Treasury Iturems? 
a necessity because of peculiarities of the revenue laws? Following 
are examples of oddities resulting from the isolation of this large 
part of the law from the main body : 

(1) Falsc st,-tenients which would entail as much as is yems' im- 
prisonment ~mder  18/1001 here we punishable by not more than 1 
year. 26/7201,7205. 

(2) There is  s pseudo-perjury offense covering documents declared 
to be made."under penalties of pe jury," n-ith sentence up to 3 years 
for "material" falsification (26/7206). It might be a good idea to 
have n general offense of this character with a milder p n a l t y  and no 
stumbling blocks about ''materiality." Pf. JIPC 8 241.3 (2). 

(3)  Yart.icular forms of attempts to defraud carry a %year max- 
imum (26/7206(3), (4), (5) ), as compared to higher penalties in 
Title 18. 

(4) Obstruction of the revenue laws carries maximum of 1 to 
3 yazrs depending on use of force (26/7212). The c o r r e s p o n ~ l i ~  
provisions of Title 18 carry 3- and 10-year mturima depending on use 
of dangerous weapons (18/111). 



(5) h number of "revenue" offenses carry legislatively imposed 
ima. 30 or 60 days, or 8 months. 26/7233 (cotton futures tax), 7234 
(oleomargarine regulations). Sometimes, as in connection with nttr- 
cotics violations. the niinimn are very high and probation is prohibited 
(7237-10 years). There are some absurd inconsistencies among the 
'bre~-enue" o f f e n s  themselves, as when a 6 months' minimum is pro- 
vided for evading the olemrtrprine tau (?f&%), althongh evaslon of hi- 
come and other taxes carries no minimum (7U)l). It will be impor- 
tant to generate a consistent policy on legislative minima and proba- 
tion in thenew Penal Code. 

(6) nfany.replato~-y o f fe lw in Title 26 are penalized by fines or 
civil "penalties only, where corresponding offenses in Title 18 would 
carry ~mprisonment (7261, ff.). It is hard to see ally consistent policy 
in the choices made between fine and penalty. 

(7) The Crimes chapter of the Internal Revenue Code frequently 
employs cross references in the text of the statute, a device I have 
suggested for use in the new Penal Code where similar behavior falls 
logically in several categories, e.g.l assaults on Federal employees, 
assrtldts which obstruct Isw enforcement, and assanlts generally. See 
26 U.S.C. $$7%38, 73%. However, the Revenue Code cross references 
oftan lead to virtual unintelligibility: the cross reference should be 
in the substantive section itself (e.g., "riolat.ion of this section is 
punishnble as provided in -"), and could refer to the general Pend 
M e  as easily ns to the Crimes chapter of the Revenue Code. 

(8) Many offenses in the Revenue Code are clearly regulations of 
trade (e.g., in mwprine ,  adulterated butter, filled cheese, white 
phosphorus matches), or general police statutes (narcotics). The tax 
aspect is manifestly jurisdictional only. Logic seems to call for put- 
ting such material in the general criminal law. The tax aspect could 
be treated by putting the subject matter within the "special jurisdic- 
tion of the United States" (cf. 18/7). Perhaps the jurisdictional base 
for these b'revenuc" offenses should be broadened to include interstate 
and foreign commerce, etc. 

Fate that Title 18 presently contains some text cross referenoes to 
other titles for definition of ofl'enses, See, for exnmple, 18/1403 (use 
of communications facilities for narcotics violations). This section 
prescribes a minimum sentence of 2 years and a maximum of 5, for 
the same behavior, in practical effect, which is differently dealt wlth 
in Title 26. 

FEDERAL ~ I I S A L  JORIGDICI'ION IN AID OF STATE U W  ENFORCEMENT 

Car thieves and kidnappers escape across State lines. Swindlers and 
lottery operators work by mail and telephone far from the reach of 
local lam enforcement officials where the victims live. Obscenity and 
li uor are imported or distributed through Federally controlled fa- 9 ci ities. The important thing is 2Imt State policies still govern, by and 
lar e, ns can be seen when the legislation excepts from the Federal 

ro % ibition behavior legal in the target State (836-fireworks; 1262- 
k u o r :  1084, 1953-gambling). Also, in actual practice, the Federal 
enfowers yield to local law enforcement when the situation can 
locally handled, even though the Federal jurisdictional element 1s 



present. Sometimes, the Federal lam itself excludes Federal action. 
despite the presmce of Fedcrnl jurisdiction. where the nmonnts in- 
volred are not substantial enough to warrnnt Federal supplementa- 
t'ion of State enforcement efforts (3314 lip to $5,000). 

Froni tlw point of view of drafting and achninistr:ltion, it is help- 
fr11 to consider these offenses as a group. The offenses cnn perhaps be 
drnfted on a commou con~prehensir~ j~irisclictional formtila that in- 
cludes many different Fcdernl bases for nction, so that we do not get 
one statute on use of the mails. and mother on ~ i r e  communication 
or broadcasting, and another on interstate transportation and trnvel. 
as in relntion to lotteries (1804 ff.) or threats (875 ff., 1951). Of.  
18/1952: "travels in interstate or foreign Commerce or uses any fn- 
d i t y  in i~itrrstate or foreign commerce , including the mail." And why 
not the facilities of the Federal Reserve and nntional or insured bank- 
ing systems? 

It mas- be possible to formulate common policies on r e f e r d  of mat- 
ters to the States or on foreclosure of Federnl prosecution by State 
action. It may be that the Congressionnl goal indicated in 18./1952 
(nnti-rnckcteering) can be 1)etter expressed in terms of revised con- 
spirncv law specifically tiimed at. the formation :uid cond11c.t of criminrll 
organizations of substantinl scope. Su11stantialit;v might 1)e measured 
by numbers of persons in\-olved? eq . .  more than four,  mounts pf 
money. or gmpnphical  scope. Or some si~ch principle could l a d  
d o m  as a guide to the .lttonlej- General's control of enforcement mter- 
vent~on in this a m .  I t  may be of fiscal interest to riew these Fedenl 
lavi enforcement activities :IS a , m p  SO that v e  know the agepepate 
n~muni  of I ~ e d e n l  subsidy to local law enforcement. I t  may be podible 
to devise nlltcrnatives to Fecleml law, prosecution, :~djndication, aria 
imprisonment in these amm, for esmple,  Federnlly subsidized invesh- 
gation and tnu1spor-tation v-here these are the obstacles to local 
prosecut.ion. 

The concept of "special Federal jurisdiction" mny be extended, in 
our draft of a reformed Federal Code, beyond t.he "maritime and 
territorial" base adopted in 18/7. At the very least, earlier chapters 
of the new Code d l  often incoryornt~ by reference provisions of the 
present chr~pter dealing with homicirle, k i d n a p ~ ~ b ,  n ~ w n ,  robbev, 
burglary, etc.. ..hen rlolence is directed against Federnl personnel, 
p r o l ~ r t y ,  or functions. I h t  the same thing could be accomplished by 
appropriate broadening of the definition of "special Federal juristic- 
tion," eliminnting need for cross reference. The b ~ n d e n i n g  m g h t  
include all bases for Fedeml jurisdiction, e.,q., relat~on to interstate 
and foreign conunerce, use of the mails and other Federal facilities, 
as in 18/1952 and in such regulatory stntntes as the ,Securitties Acts. 

Carried to its idtinlate conclusion this logic leads to n Federal Penal 
Code which is organized rind drafted just like any State C d e .  The 
matter of Federal jurisdiction would be 11i~nNecl in a section of the 
General Part, where it would be laid down that the offenses substnn- 
tirely defined in the Federnl Penal Code n-odd be Federally prose- 



cuted only if one or m1-e specified bas5  of Fedeml jurisdiction exist.. 
,Tee Schwartz! Fedem7 Criminal Jti,%diction a d  P?*o.secutors' Disc?-e- 
tion. 13 L a w  6 ('ONTEXP. P~ton., 64 (1948). TTirtually every criminal 
olt'enso committed in the ITnitecl States which had m y  Fedeml impact 
or involred even incidentally use of the mail, telephone. facil~ties 
of conunerce, etc.. wonlcl come within Federal cognizance. Concur- 
rently with any such logiczll completion of the concept of Federal 
jurisdiction there would hare to be a great development of explicit, 
lcgisl~tion coi~trol l i~~g the exercise of this jurisclicfion or delegating 
control to the Attorney Cener:d or m a w  its  exercise contingent 
on request by local law enforcernlent authorit~es. 

The i m o v a t i o ~ ~  just described appear radical, but Federal legisla- 
tion has already moved far in this direction. I t  may be worth get- 
ting up ,z report on 11ow h r  the process has gone and preparing an 
alternate draft bnsed on the principle sugCaested abo~e. Initially, how- 
ever, we shoulcl prob:tbl;r proceed dong  more conserratire lines. 

Cmsiderat.ion must be sire11 to the place of the District of Colum- 
bia Criminal Code in tlus scheme of things. I t  is remarkable that 
Congress has passed quite clitfelw~t lrlws dealing with the same sub- 
ject matter, one for the District of Colnmbi:~, the other for Federal 
territory generally. For esnnlple, under the District of Co1umbi:l 
C d e  rape, including %tatutory rape," is a capital offense, whereas 
under Title 18 staiuto~-y rape is clifferent.iated and carries a 15-year 
maimurn. I f  this Conunission should recommend. and Congress 
shoulcl enact, a statutory definition of the defense of i ~ m n i t y ,  the law 
for the District of Columbia might remain unchanged. 





COMMENT 
on 

IMMUNITY PROVISIONS 
(Dixon: November 18, 1968) 

I. ESSEXTIAI, E L E ~ N T S  IN PROPOSED k3mm REFOFMS* 

The immunity statutes pro owd here, unlike other reforms presently 
being undertaken by the &nunission. consist solelr of procedural 
provisions. Initial1 i~nmunity problems were considered rele\mlt to 
the drafting of a su g strtntive Code Ixcause under most existing Federd 
immuiiit-j laws :I grant of immunity constitutes :L defense to prosecu- 
tion. But as the proposed reform took shape. it came to reflect the 
view that immunity need not be a defense but only a ground for sup- 
pressing the use of evidence. This reform is nevertheless an a propriate R part of the Conlmission's proposnls, not only because of t e need to 
implement the recommendat.ion that imnlunity no lonmr be a defense 
but also to acco~nrnodate esplicit requests from the Judicial Confer- 
ence and the Department of .Justice that the Commission undertake 
reform in this area. 

The refo~vls which these provisions would accomplish are as follows: 
(1) in place of the multitude of existing Federal innun i ty  statutes, 

all of which depend upon the nature of the inquiry and some of which, 
in ncldition, specify who may autl~orizr immunity and in what pro- 
ceedings. there would be substituted standard provisions keyed only 
to the proceeding in which immunity is to be conferred : court or grand . formal administrative, or Con-ional ; 

the immunity conferred would be confined to the scope re uired R by the fifth amendment as interpreted by t.he Supreme Court-t a t  is, 
prohibition of use of the infonnntion obtained and its fruits-thus 
permitting pn~secntion on untainted evidence : 

(3) assertion of the privilege would be required in all instances, 
thus preventing an  unwitting, automatic grant of immunity as may 
presently occur mder  some existing Federal statutes; 
(4) in order to avoid l~nnecessarp rituds, c.g.. taking the witness, 

whose attorney has worked ont an immunity p a n t  with the United 
States Attor~ley, first, before the grnnd jury. then to the court to  direct, 
him to answer. then back to the grand jnq-. the court (or other corn- 
petent authority) would be able to issue the direction to answer in 
advnnce, contingent upon assertioil of the privilege; 

*The essentjal ft'ntures of the proposed immunity reforms bare already been 
incorpomtd into presently (BInn41 10, 1x9) pending legislntion: S. 30 (Ormi- 
niwd Crime Control Act).  Olst C'one.. 1st  Smx. (1960) nnd a companion bill in the 
House, II.R 11137 (Federn1 Inlmnnity of Witnesses Act).  O l s t  Cong., 1st Sess. 
(1909). 
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(5) the power of Congress to apply for immunity would extend 
to any matter nithin its authority, rather than being limited, us at 
present, to national security matters; 

(6) the role of the various br,mches of got-ernment would be clari- 
fied, at the same time that constitutional conflicts would be a-ioided. 
~g., timely notice to the Attorney General of an intended 
immumty grant by Congress or an inclependeiit regulatory agency but 
not his approval, thus allowing him tinle to iilobby?? for a change of 
mind ; 

(7) a standard irmnunity provision for administrat.ive proceedings 
mould be available so that whene~er Congress wants to confer authority 
to grant inmunity on any department or agency, i t  need only decide 
who shoulcl have the authority under the standard provision ; 

(8) the requirement in d l  three types of proceedings that the 
Attorney General receive notice of intent, to obtain an immunity 
authorizat.ion will give him an opportmlity to insulate from the immu- 
nity grant any incriminating data already in his files prior to the 
witness' testimony. 

One comment on terminolo,o3. should be added. It has been cus- 
tomary to refer to the statutes being affected by tho proposed reforms 
as "immunity statuites" or "compulsorp testimony acts." For the sake 
of continuity the term "immunity" 1121s been retained in the above brief 
clesc.ription, in the proposed new statutes theniselves, and in the com- 
mentary which follows. However, the basic concept of 'kmunity ' '  
has been changed, As noted in point (2) above, part of the reform- 
in the spirit of the fifth amendment and recent Supreme Court cases-- 
is to subst.itute a "use restriction" rule for the present absolute 
imuunity rule which bars prosecution even on independent evidence. 
Hence, in the proposed new statutes :u1d commentary on them the word 
Lbinlmlinity~? means "in~munitg" from having one s testimony or its 
fruits used against him in a criminal case. 

Although i t  is not a reform, one additional feature shoulcl be noted 
a t  t.he outset for the sake of clarity: the inlmunity protection safe- 
p a r d s  State use in n, criminal case of Federally compelled informa- 
tion as well as Federal use. I t  has been clear since 1951 that ,z generally 
worded Federal ilnmunity statute pel-ents State use of the compelled 
testimony by x-irtue of the snpremacy clmise; and the new theory of 
the fifth amendment nnnouncecl by the Court in 1964 achie~es this 
result by operation of the fifth amenclment itself. 

A. The Cong~@8~0?1id Znvestigatic-11 In~m,u~zity Statutes Prom 1857 
to the P~esen t 

1. The Beginni?~gs of Federal Immu2(nity Legidation.-The initial 
congressional inx-estigation iinnlunity statute-which also was the 
first Federal immunity statute af any type-mas enacted in s~ipport 
of an investigation of charges that members of Conqess were ex- 
torting money from private persons interested in certain legislation. 
I t s  formula for immunity probably was adequate to satisfy wnstitu- 
tional requirements, bu t  was phmsecl too loosely to preserve to the 
government the important discretion of whether or not to p n t  irn- 



munity. Witnesses could acquire immunity simply by testifying before 
a congressional committee. This 1857 Act, confined to congressional 
proceedin,q rend in pertinent part as follows : 

No person examined and testifying before either House of 
Congress, or any committee of either House, shall be held to 
answer criminally in any court of justice, or  subject (sic) to 
any penalty or forfeiture for ~ n v  fact or act touching which 
he shall be required to testify. . . . (11 Stat. 155-156 
(1857) ): 

Abuses in the form of "immunity baths" occurred and in 1862 
Congress reacted by rewriting tlie statute in tlle form which it re- 
t ained without much modification until replaced by the Immunity 
Act of 1954 (which is applicable only to national security investiga- 
tions by Congress m d  by Federal grand juries). As rewritten in 
1868, tlie initial congressional irumunity statute did a tb in  the purpose 
of safeguarding winst, cscessivc immunity baths because only the 
actual "testimony" was immunized; theoffense still could be prosecuted 
by using other evidence. This 1802,4ct, confined to congressional pro- 
ceedink=, rend in pertinent as follows: 

The testimony of a witness examined and testifying before 
either House of Congress, or any committee of either House 
of Congress, shall not be uscd as evidence in any crimirial pro- 
ceedings against such witness in any court of justice . . . . 
(12 Stat. 333 (1862)). 

However, this rerised formulri did not give protection equivalent 
to the fifth amendment's right of silence. In immunizing only tho 
testimony the statute seemed to allow tlie prosecutors to use this 
testimony as a LLlead" to  other evidence, and left the witness in an 
exposed posit.ion. This point ~ ~ n s  the key issue in Counselman v. 
Hitchcock. 142 V.S. 547 (1892), under an analogous limited immunity 
statute of 1868, and the Sul>reme Court held the statute unconstitu- 
tional. Arguably, the Court ~r-oulcl haw been nearer to the true con- 
eressional intent, although innrtistically expressed, if i t  had read 
both statutes as barring use of tlle fruits of thc testimony as well 
RS the testimony itself. 

After the adverse decision in Coztnselmn the Congress enacted 
in 1893, in aid of Interstate Commerce Act investigations by the 
Tnterstate Commerce Commission and by Federnl ,mnd juries, an 
inm~mity statute whose broadly phrased formula Fare absolute im- 
munity. This 1893 Act became the model for all later development. 
I t s  co~~stitutionnlity was sustained in Rrmun r. Walker: 161 U.S. 591 
(1896). 

However, neither it nor any subsequent immunity statute down 
to 1954 applied to congressionnl investigations. The Court made i t  
clear i11 1964, in a ruling concen~ing the Antitrust Immunity Act of 
1903. that immunity Acts passed in support of particular re,datory 
pro,mms did not extend to congressional investigations. United 
State8 v. TTe7den. 377 1J.S. 95 (19G4). -41~0, the old 1862 immunity 
statute regarding congressional investigntions  as-by inference from 
the GoumeZma.1~ decision-ineffective to overcome a plea of the fifth 



tlmendment. I f  a witness did testify before a congressional committee, 
however, the 1862 statute could opeinte to bar State use of tlie testi- 
mony even though the testinionv WIS not "privileged," that is, was 
not testimony which the witness hacl tiny constitutional basis for witli- 
holding. 9drrnl.s r. Mnry7nnd, 3-47 T'.S. 179 (1951). 

2. The 1964 C o ~ ~ g ~ e s ~ i o n n l  /n?*esfiga.tion In~njunity l/4ct.-M%en 
('onpress enncted the Immunity ,\ct of 1954 (18 U.S.C.A. 8 8486). 
the Congress obtained an immlu~ity act which, for the first t h e  
since 186.2, wns worded bro:ldly enough to orerconie a plea of the fifth 
amendment. I t  \\-\-as confined, horvever, to national ~ecuri ty invcstiga- 
tions, leaving tile great biill; of congressionnl investigations luisup- 
ported by imlnurlity prorisions to this day. 

Even as to n:~tional security investigations, the 19% Act contains 
sorile unresolved constitutions1 difficulties centering on the special 
procedure outlined for griuithg immunity. The 19.54 Act does not 
vest in congressional committees or even in Congrcs itsel! unconch- 
tionnl power to grant immunity in support of congress~onnl fact- 
finding interests. Rather the Act provided (:L) that Congre3 should 
apply to a Federal clistrict court for an immnnitg order: (b) that 
Congress also must notify the Attorney Gelieml of its desire to 
immunize a recalcitrant witness; (c)  that the Attorney General shall 
hiive an opportunity to be heard Infore the Federal district court 
p i n t s  a congressional request. 

The congressional history indicates clearly that the provisions con- 
cerning notice to the Attorncy Geneml. an opportunity on his part to 
be Iiearcl, and a consequent court order as preconditions to  a grant of 
immunity in a congressional proceedi rig, were tho procluct of n fear 
on tlie part of some niembers of Congress that otherwise imnlunity 
baths woulcl occur. There \vould be n possibility that gmnts of h -  
munity m:de by Congress \t-ithout consultation with the executire 
branch would interfere with the law enforcenient activities of the 
executive branch. And, assuming the worst, tlierc might even be col- 
lusion between tlie witness in need of immunity and n compliant 
conpesionnl committee. No cases hnve been ruled on by the Supreme 
Court m d e r  this part of tlie Tmniunity Act of 1954. 

However, if the Act co~itemplatcs thtit tlie Federal district court 
should settle the possible dispute between a House of Congress clesiri~y 
to grant imniu~iity in support of co~i~ressional interests, mcl an At- 
torney Genenil request in support of esecutive interests tlitlt no im- 
munity be granted, then a serions sepamtion of powers problem IS 
posed. Grants of immunity are not :I matter of right or wrong. Rather 
they are tlie product of a calculation hy the imniunity g-mntinp :qency 
that its need for the infomiation overrides the public interest in 
])rosecuting those witnesses wliose conduct has made then1 possible 
defendants in a possible proceeding. 

This is n "law enforcement hargnin situation,'-a naked po1ic-j- 
judgment-in regard to which courts have no legal standards for 
indgment. Should the sitlintion arise under the 1054 -act of a conflict 
between congressions1 and execntivt~ policy c.onrornin,g granting im- 
munity to a congressionnl witness the Court would hare no basis nn- 
der our separntion of powers system for deciding whether to prefer 
the conpssionnl policy or  the executive po1ic;r. To  date there has been 



no :~uthoritntive court interpretation of the operation or constitu- 
tionnlity of the congressiousl i~rvestigation portaon of the Act.' 

It n111y be noted t l ~ t  tho second part of the Immunity Act of 1054 
contains an immunity revision applicable to Federal grand jury pro- 
ceedings in the area o p national security, and it also requires a court 
order as a precondition of ~nmunity. Before the court order can be 
obtaiued there must be a certification by the T7nited States Attprney 
conducting the grand jury proceeding that iuununity would be In the 
public interest, tmd i~pproval b the Attorney General. I n  the leading 
case under this provsion, ~ ~ & , a n n  v. United S t a h ,  350 U.S. 422 
(l956), the Supreme Court upheld the Act and rebutted the argument, 
that the Act v~olated soparatloll of powers by imposing a non~udicial 
function on the district court. Construing the statute narrowly, the 
Court said that under the terms of this grand jury provision a Federnl 

.district court is not to exercise any Independent judgment on the 
merits of granting immunity: it is s h p l y  to certify that the statutory 
requirement of at finding of public necessity has been made by the 
United States At torne~.  m d  approred by the Attorney Genernl. (Zd. 
at 434.) 

If the congressional investigation provision of the Immunity Act 
of 1954 could be construed, by analogy to its p m c l  jury prodsion, as 
only empowering the court to make an official recordation of the no- 
tice to the -ittorne;r General and the pwible  remonstrance by him, 
tho Act might then be constitntional on the theory that it rests in the 
court only a ~ninisterial duty. Howerer, this would seem to be n forced 
construction of the Act. Althouph not expressly requiring Attorney 
General apprornl of n congressionnl grant of imrnulnty, the Act does 
expressly provide that the court shall give the Attorney General :m 
"opportunity to be heard" before the court enters an order authoriz- 
ing i~rlmunity. This unavoidably creates the possibility of an open 
conflict between the Attorney General and the Congress on an issue of 
policy rather thnn constitutional right-with the court pl:~ced squarely 
in tho middle. 

B. -4d~lu'nXrative Inquiry and Court-Gand fJtuy Immunity Xtatutes, 
1893 to Present 

Although American imnlunit-y legislation begins with statutes en- 
acted in support of co~lgressional investigations, the first constit.utionn1 
and enduring immunity language is t.hat. found in the 1893 Act (27 
Stat. -44.3) enacted in support of proceedings under the Interstate 
Commerce Act, whether handled administratively by the Interstate 
Comnlerce Commission or criminally by the Attorney General t.hrough 
p n c l  jury  process. As noted in part 11-A-1 above on congressional 
investigut ion in~lnunity statutes, the absolute immuni t~  language of the 
1893 special A d  became the "model" language which Congress incor- 
porated in a series of additional special unmunitj acts, each enacted 

'For cliscnssions of the 1951 Act mld the separation of pow~rs problem. am 
Dixon, The Doctrine of  Separation of Polcers and Federal Inrn~rtnit?/ Sfatuter,  
23 GEO. WASH. L. REV. 501, 627, and especially a& 640-646, 6554.57 (19%) ; 
Wrl~del, Conip~clsoq/ Ininwait11 Legislation and the Fifth Amendnrcn t Privilege: 
Seto Dcuclopn~ente and hrero Co~rfrrcrion, 10 ST. Loms U.L.J. 327, especinlly nt 
353307 (1W6). 



in support of a particular regulatory progmm. I t  reads as follows, 
and was declared constitutional in Brown v. TValke~, 161 U.S. 591 
(1896) : 

h'o person shall be excnwd from attending and testifying 
or from producing books, papers. taritfs, contracts, agree- 
ments, and documents before the Interstate Commercc Com- 
mission, or in obedience to the subpoena of the colnmi5sion, 
whether suc-h su~bpoena be signed or issued by one or more 
commissioners, or in any cause or proceeding, criminal or 

d 1011 otherwise, based upon or growing out of a? alleged viol. t ' 
of chapter 1 of thls title on the ground or for the reawn that 
the testimony or evidence, documentary or otherwise, required 
of him, may tend to criminate him or subject him to a penalty 
or forfeiture. Rut no person shall be prosecuted or subjected 
to any penalty or forfeiture for or on account of any trans- 
action, matter or thing, concerning which he may testify. or 
produce evidence, documentary or otherwise, before said com- 
mission, or in obedience to its subpoena. or the subpoena of 
either of them, or in any such case or proceeding: P~ovided, 
That. no person so testifying shall be exempt from prosecution 
and punishment for perjury committed in so testifying. 

Each of tho independent regulatory wmmissions is supported in 
its work by one or more special immunity Acts, the pmctice being-to 
incorpomto imrn~mit~y provisions in each of the several Acts adnun- 
istered by an independent regulatory commission, rather than to give 
each conmlission one immunity provision covering the total range9f its 
work.? For example, t.he Securities Exchange Conmission administers 
the following Acts, each containing an inmunity provision : Securities 
Act of 1933, 15 U.S.C. Ej 77v(c) ; Securities Exchange Act of 1934, 
15 U.S.C. 78n(d) ; Public 'ITtilitp Holding Company Act of 193.5. 
15 U.S.C. Q 79r(e) ; Investment Company Act of 1910, 15 1J.S.C. 

8OA4l (d)  ; Investment Advisers Act of 1940, 15 T.T.S.C. 5 8OW(d).  
Because of this practice of tying immunity provisions to stcrCute.7. 

rather than to agencies, some im~nunity provisions have dual appll- 
abil i ty:  in sup ort of administrative regulatory proceedings p d e r  
the statute; ma in support of p n d  jury-court proceedings i f  the 
statute also contains H. criminal penalty. Sererid regulatory programs? 
although popularly conceived as being administered primardy by 
independent regulato1.y cormnission, also contain criminnl penillties 
which creates jurisdiction in the Sttorney General to prweea bg grand 
jury process. Indeed, the 1893 Act itself is an example, In lts first 
appearance before the Supreme Court in Brozim v. Wdker.  161 U.S. 
591 (1896), in which its constitutionality was sustained. Passed in 
support of the Interstate Commerce Act, it created immunity power 
in proceedings before the Interstate Commerce Cornmis.;ion, and a!so 
in grand jury and court. proceedings to enforce criminril penalt1e.s 
arising out of the Act. Brown involved not an Iyterstate Co~nrnerce 
Commission proceeding but rather a grand jury invetigation .of an 
alleged unlawful railroad rebate, in the course of which a wlroad 
offic~al pleaded the fifth amendment. 

'See  the list of esisting immunity shntutes compiled in Appendix A to tltSs 
comment 



Until recent years the United States Attorneys and the Department 
of .Justice did not hare inmunity statutes supportive of their general 
criminal law enforcement function, apart from their role in enforcing 
the %riminn1 kickers" nt tnched to vttrious econon~ic regelation stdut.es. 
Since the 11nn~inity Act of 1954, however, which authorized immunity 
power for the Department of .Justice as \$-ell as Congressional Com- 
mittees in the national security field, Congress has enacted a number of 
additional special immunity st,ntutes sup ortive of various aspects of 
the criminal l e a  enfomen~ent fl~action o r  the Dep;rrtrnent of Justice, 
c.9.. the Consumer Credit Protection Act of 1968, 18 U.S.C. 5 895: 
the Omnibus Crime Control and Safe Streets Act of 1968, 18 U.S.C. 

'2.514; the Welfare m d  Pension Plans Disclosure Act, 18 U.S.C. 
$1954(b) ; the Narcotics Cont<rol Act, 18 1T.S.C. 5 1406. 

The new immunity provisions in tho Omnibus Crime Control Act 
come close to being a general immunity statute for the Department 
of Justice. I n  addition to covering investigations of the offense of un- 
authorized interception of conmuni~~tions,  mhich apparently mns the 
initinl purpose for inserting the in~munity provision, a cross reference 
section (section 2516) extends the immunity power to a long list of 
other Federnl criminal offenses. The most recent Federal immunity 
provision is the one inserted in the Gun Control Act of 1968,26 U.S.C. 
8 5848, which supports the gun rrgistration requirement by providing 
thnt registration lnfonnation rnny not be used directly or ~ndirect~ly 
against the applicant in a criminal proceeding. 

A further complication from the standpoint of classification of our 
manv existine imrnunitv statl~tes is that our formal administrative - - ~ ~  +' ~ - -  - 

regdatory h e k n g s  nre i o t  a11 centered in thc independent regulntory 
commissions. such as the Interstnte Commerce Commission. Federnl 
Trade Commission. Securities nnd Exchange Commission. etc. Somc 
administrative hearings are held by an executire bfanch department. 
For example, regulat~on of agriculturnl comrnodlt~es and marketing 
is centered in the Department of A4griculture which administers the 
following Acts, each containing nn immunitv provision : Commodity 
Exchange ,4ct, 7 U.S.C. 5 15; Packers and StocgSards Act, 7 U.S.C. 
8 B 2 ;  Perishable Agriculturnl Commodities Act 7 U.S.C. $49!hn(f) ; 
Agriculturnl Marketin Agreement Act, 7 u.S.C. g 610(h) ; Anti- 
Hog Cholera .kt, 7 U . ~ C .  $ 855 ; Cotton Research and Promotion In- 
vestigations, 7 U.S.C. $2115(b). The first fire of these statutes are 
L'nntomatic," not requiring u warning of the interrogator by a witness' 
plea of the fifth amendment; the sixth is a "claim" statute. making 
a plea of the privilege a p~wondition of inlmunity. 

In  summary, and reserving for the next section an anal-&s of prob- 
lem areas in existing immunlty legislation, i t  can be said that Federal 
imniunity legislation has developed haphazardly. Congress has made a 
series of ad hoc responses to  the need to support particular statutory 
programs with a power to compel testimony. There is no general 
Fedeml immunit.y statute. There js no uniform immunity statute for 
the independent regulatory agencies. There is no uniform immunity 
statute for the executive branch. There is no uniform immunity statute 
for criminal law enforcement. Nor is there uniform provision for con- 
sultation before one agency authorizes an immunity which may ad- 
versely affect the criminal law enforcement program under a statute 
administered by another agency. 



C.  Andys/Yis of Prob7ern -4 ?am in Exhting I?nmtrnity Legidation 

1. Overbreadth in Congrest&nal P h r m h q  of the Imn2 unity 
Fo~w~,rwla.-Historicailly, two conflicting considerntions underlie the 
drafting and revision of immunity statutes. ( h e  con.side.rntion is  t.hn t 
the immunity conferred leaves the witness, who is compelled to  mnke 
a clisclosure. under pain of contempt ~mi i s l~n~en t .  in the sillne position 
insofnr ns possible ns though his right of silenre under n proper plen 
of tlie privilege :uppinst compulsory se1.f incri~nination lirul been left, 
undisturbed. The second consideration 1s that grnnts of immunity IX 
n s  narrow and precise as ~ossible so ns to minimize the ~ ~ p s e t t i n ~  effect 
on the law enforcement nctivity of either the Feden11 or State 
govern men ts. 

The seeds of conflict bet\wen the two considerations outlined above 
are found in the first two Supreme Court decisions an immunity stnt- 
utes: (7mn.selrnan v. Ritcheock, 1-12 1J.S. 517 (l89.?). and R r w n  I-. 
Walker.  161 T.S. 591 (1896) .  In Comeelmon the Court nullified sn  
early i r r i~nu~ni t~  statute because it failad to meet the first. cor~siderntion. 
The statute immunized the compelled testin~ony but not its '%wits.'' 
In  other words, the statute did not immunize leads t o  other eridence 
which could be gnined from the compelled testimony, thus enabling 
futme prosecution without in-court use of the inmunizecl testimony 
itself. 

Reacting to the Coumelmnn decision-in retrospect perhaps orer- 
reacting-Congress drafted n replacement statute m 1893 in suppor4 
of the investigatory power of the T~iterstate Commerce Commiss;on. 
The prime consideration was to meet the constitutional objec- 
tions articulated by the Court in Co~n.uelman.~ 

Perhaps unknowingly, tlie Congress in the 1893 statute gave the 
\vitness two distinct protec.tions not present in the statute nullified in 
the CounseZ?nan case. The key pIil.nse is the one which rends "No 
person sl~nll be prosecuted . . . for or on account of a71y trnn.saction. 
muttel* or t h k g  conceminq sohich he may t e ~ t i f y  . . . ." The first 
protection, flowing necesslrily from this phrlise, was to  protect the 
witness ap ins t  nny future prosecution based not only on h i s  actual 
testimony but a l ~ o  k e d  on nny leads or tips gttinecl by thc prosecution 
from that testimony. The second protection, flir more broad. was to 
shield the witness from any future prosecution 7ogica77y rdnted to his 
conlpelled testimony. There was no need to show any actual connec- 
tion between the comnelled te-timon-y :md lencls gnined therefrom, and 
the particular investigativr~ techniques and evidence supporting the 
future prosecution. 

Read liternlly, tlie key phrase would bar f i~ture  incriminating use 
of independent evidence nlrcady in the hands of the prosecution a t  
the time of disclosure, provided only that tho witness be able to sllon- 
that his compelled test~mony did l m r  a logicnl relntio~ishi~ to the 
tranaactbn which m ~ s  the subject of the future prosecution. I n  this 
sense the key phrnse in the Interstntc Commerce Commission immu- 
nitv stntute could triilr be snid to opernte as nn "immunity bath." 

Since the date of B7*ozolz 1.. Walker in 1806, mhich sustnined the 

'The stntnte is set forth in full in part 11-B. wpm, on "Administratire 
Inquiry and Caurt-Qmnd Jury Immunity Statutes." 



constitutionality of ihe 1893 stntute, Congress has enacted more than 
50 inlmunitr statutes. ,ilthougll they v e v  in some respects, all of the 
statutes retain the key phrase of the ICC statute: "no person shall he 
prosecuted . . . for  or  on accomll of any transaction, manner or 
thing conceniinr_r wliich he nlny testi* . . . ." Fnrtlier. until very 
recently. there 112s been virtunl1-y no discussion of this  lie;)^ phrase 
2nd its apparent effect of not only immunizing the "fruits" of corn- 
pelled testimony but also of giving. the witness an  "iinmunity bath" 
~ h i c h  nil1 bar use of independmlt e~wlence also. 

Over the years there were x few discussions of the question of the 
needed degree of "substnntinlity" of the relutionship between the coni- 
pellecl testimony and the transaction -A-hicli was the subject of the 
fiiture prosecution. I n  most instances doubts were resolved in favor 
of the defense. I n  one case, howcver, Beike r. United States? 227 U.S. 
131 (1913). with an opinion by Justice Holmes, h m u n i t y  n-as denied. 
The logic of Holmes' opinion was that  irnmuu1ity statntes, drafted 
solely 2s a reaction to the fifth a m e n b e n t .  should be construed 
to give immunity us a11 exchange onhy for  ericlence ~ h i c l i  the govern- 
ment otherwise would be un:lble to obtain. 

9. LLCiraf uity" ,t:em1/8 iLEzchunqr/e?' Theo2.y : -11 z& t71e lPitness C7mh 
TIi-s Fift F. -4 zna~tdnwi~ t Piv'lv'lcgc. as Precondition of Imzntinity .S-- 
The .'model" immunity act of 1893, quoted abore in part  11-A-1, did 
not expressly require that a n-i tnss  plead the privilege against self 
incrimination :IS a precondition to obtaining imnunity fkom future 
prosecution for  matters rel:lt~cl t o  his testimony. Not until the Securi- 
ties Act of 19533. 15 U.S.C. 8 'iSv(c). did Congress begin its present 
practice of inserting n provision mnking claim of the privilege a p r e  
condition to inununitv. The provision reads: "after having claimed 
his pril-ilege against self -incrirnin:ltion.!' 

Even without this express provision it might Ix snqpsted. in the 
spirit of Justice Holmes' opinio~! in 2Tez'X.e r. United .%tea. 227 V.S. 
131 (1913). that immunity stnt~itcls are ~lnnatnral ly construed when 
read and applied so as to offer 'tgrnti~ity" to  crime. Fncler the alternn- 
tire "exchaiwe theory" of immnnitr statutes i t  coulcl be argned thnt 
the intent of Congress-even thong11 not specified in the statute-mas 
to authorize immunity only when needed to orercome a specific with- 
hold in^ of inforniation on prouncls of prospective self incrimination. 

The Supreme Court finally hnd iul occasion to rude on this issue in 
1943 in Xonicr I-. Fsliferl Rtnt~s.  317 V.S. 424 (1943). I t  lleld that 
under a statute not requiring a specific claim of the constitutionnl 
pririlege a witness acquired immunity autamatically by testifying 
under the compulsion of n subpena, even though he had not warned 
the interropntor by pleacline the fifth amendment. The Supreme Court. 
reached this decision despite the argtmlent. noted b r  Justice Frank- 
furter in his dissent, that  :I contrary conpessional intent could be 
inferred from past congressionnl actions. Congress in 1906 had 
narrowed h m u n i t y  grants by specifically requiring suhpena and oath : 
and ns nlready noted, Congress had further narrowed the immunity 
p a n t  !mces.; in most statutes nns~ecl since 1933 by specifically requir- 
mg a witness claim of the prir i lep.  These congressional actions do 
seem to support a congression:tl preference for  the "exchange theory," 
in  order that all the grants of irnmunity be known in advance by the 
government and controlled by the government. 
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Moreovc~., the clwision of the Conrt uplloldinp immunity in .lfonin 
can be rend as :ui ol~inion nnt rejecting. tlie "escl~:~nge t.lien~y" per sc, 
but. :IS an opinion gronnded on the indepenrlent consiilrration tllilt 
inmmnitg statutes n111st be clear, :mil tliat ~uncer ta in t~  of the mtuning 
shoultl be resolved in favor of the witness because a ~ o ~ l ~ t i t l l t i ~ ~ ~ i l l  
privilege is :at stake. Jnstice Holx~Zs for the nii~jority \rarned ng:iinst 
rend in^, implied metining into immunic  stiitl~tes. thns ~nnking  tilein 
a "trap for  the unrmry witness. 

Sucli a readinc of tlie . lfo~;ir case. makinp the Court's opinion one 
on 1:wk of clnritv in legislatire draftmansliip rather t1i:ln :I I~olding 
against the ~*eschnnge tlieorg," is consistent with the Court's subse- 
quent decision in Shnpiro r. rnitcd .\'fc?fe3. 335 1-5 1 (1948). 111 that 
case, the Court denied the protection of the immunity provision in the 
Emergency Price Control .\ct t o  a Imsinessnan \rho had p m l u c d  his 
business records under subpena. Recause the records in question were 
reqnired 11s law to 1~ kept. and hence were deemed to be outside tlie 
scope of the pririlege against compul.wry self incrimination, the 
Conrt held that they were likenjse outside the scope of the immunity 
statute. The immnnitv provision at  issue here reqnired ;in eslwess 
claim of privilege. Once it has been decided tliat required rrrords 
are outside the wope of the self incrinlinntion pri\-ilcge, \vliich triIS 

the I n r p r  issue in the Shnpiro caw. it does follow logiwlly. even 
necessnrdy, tliat immnnitv could not be acquired iilldrr a stntute 
reqnirinp t i  wl id  plea of the pririlege as 11 precondition to irnn~i~nit;y. 

Tlie general practice of inserting a specific *'claim clause" in vir- 
tnallp 1111 new inimnnitj- statiites enacted in  r ~ c r n t  ren~s--i~ivluding t!w 
several immunity grants :iutl~orized iu sectio~m 251-1. and 9516 of tlie 
0nlnil)us Crime I'ontrol i111d Safe Streets Acts of l!)(i8-indic:lt~ 
tliat use of n claim rlnuse 1121s come to  be the settled conercssional 
practice. There seems to be no  consicler.ation either of constitutional 
right or of liln- cnforc~msnt pmdice which would mil it,:~tc iigi~inst 
inclusion of it clninl clause in a uniform Federal immunity stntute. 

3. Inchmvion of a ': Pelta7ty or Fo?:feitwa" P?au.qe.-Vederal i ~ n -  
munity statutes. dating from the initial , h t  of 185'7 in support of 
congression:ll investigations, hare purported to immunize ngilinst 
"anv penalty or  forfeiture" in nddition to ilnmunizing the witness 
against future prosecution. l3ecai1se the fifth itmendment has no 
"penalty o r  forfeiture" p e s e - b u t  speaks only of a privilege agni.nst 
being bbconqxlled in :inv rrm11n:d rilse to be :I \ d n e s s  npninst 111111- 

self," the deriration of the penalty-forfeiture phrase is unclear. In  
order to he constitutional it would seem t o  bc sufficient for  an ini- 
1n11n;ty statute to inim~ulize. in the t e ~ n l s  of the Constiti~tion, a ~ w i n ~ t  
future incriminatory use of the compelled disclosures. I t  would then 
he left t o  the process of constitutional interpretation to determine 
whnt kinds of penalties. forfeitures, o r  other harms falling short of 
ron\?ention:~l criminal prosecutions are included within tllc scope of 
the constitutio~ial privilege. 

Since Ro!/rl v. Vnifed &at@. 116 F.S. 816 (1886), whicli \viis the 
first case in which the Supreme Coal-t hnd t o  const~we tlie self 
incri~ninnt~ion clause of the fifth amendment, it has k e n  clear that a t  
least certain kinds of penalties 01- forfeitures are included within the 
scope of tho constitutiond privilege. That  case inrolrecl nn attem ,t to 
force a disclosure, under pain of having thc government's al I ega- 



tiom taken as true. in a proceeding i11 which the prospectire harm was 
not criminal prosecution, but forfcitnre of imported property for 
:tllegecl t-iolation of tlle revenue laws. The court set forth its fincling 
tlwt rerenue la\v forfeitures are criminal, for the purpose of inrokinp 
both the fifth and fourth amenclmcnts, as an almost self ex-ident fact. 
I t  gaye no reasons to rebut the elaborate counterargument of Judge 
Dyer in Thvee T o m  of Con?. 28 Fed. Cas. 149, So. 16,515 (E.D. Tis .  
1875). 

Juclge Dyer had distinguisl~eil those forfeiture proceedings which 
are pure11 'in rem from those wl~ich in addition inextricably inrolre 
pnnislment by fine or im~~risonmrnt. Perhaps the best a r p n e n t  for 
viewing the Boyd proceeding as suficie~itly in personam and criminal 
to warrant inroking the constitutional prirllege i~gainst self incrimina- 
tion. is that the forfeiture coulcl be tievied as a pnnishment being 
imposed in lieu of the fine or imprisonment also authorized for inlpord 
fr:~llcl. 

The menning of the "penalty or forfeiture" phrase in all current 
Federal immunity statutes has seldom been litigated. TTO issues 
rtither than one derirecl from this phrase. The first issue is the ques- 
tion of d a t  kinds of penalties or forfeitures justify invoking the 
self incriinination privilege. The second issue is the question of the 
kinds of penalties and forfeitnws which a st:~tutory immunity, once 
acquired, safeguard3 against. 

Vncler a rigid exchange theol:y, the scope of the "penal t~  or for- 
feiture" concept under tlle const~tution:il privilege woulcl also clictate 
its scope for the purpose of defining the range of protection gained 
nnder an  h m u n i t y  gmnt. This conclusion may not always follow, 
howerer, because A d a m  v. X n ~ y Z a ~ d .  347 US. 179 (1934). indicates 
that Congress does have power to  lnake the statutors inlmmity 
broader than the constitutioni~l privilege, and also because Xonia v. 
United States, 31'7 U.S. 424 (19&2)! indlcatcs that uncertainties in 
the meaxling of inlnlunity statutes should be resolred in favor of the 
\ritness. 

The Lee Ca-9e. One case directly in point concerning the scope of 
the 'Lpenrrlty or forfeiture" concept is Lee I-. Ciz4l Aermautics Board, 
225 FA1 950 (D.C. Cir. 1056), although the relevant point is only 
rt dictum by a single judge tmcl not a hold~ng. 

Lee was an  allegedly i~iattentire copilot on a Pan -4meri~ul ship 
which on takeoff from L:~Gu;u.clia for an overseas flight collided with 
a Cessna and killed the Cessna pilot. I n  the accident inwstiption 
Lec pleaded the fifth amenclrnent, obtained i m u n i t y  and testified. 
When the administrator of Civil leronautics therefore brought a 
suspension proceeding against Lee the CAB ruled that Lee had 
ncqnirecl immunity against penalties and forfeitures. and that the 
Iicenso suspension on tlre actual Iacts of the case \\-as a forfeiture. and 
therefore he could not be suspencled. 

When the Aldninistr:~tor tried to appeal to the Court of -1ppeals for 
the District of Col~mbia,  two juclge ruled he had no stand~ng, bur 
Judge Prettjman went to the nrerits and :agreed with the C--1H's 
protection of tho pilot from suspension of his license. Judge Prettyman 
said : 

The suspension of these pilots would be a forfeiture of a 
privilege, eren if not of a right. The immunity statute ex- 



tends to f~rfei t~ures as well as to penalties. Tlie question. t.hen, 
is whether the proceeding is puu1 itive or merely remedial. In  
t l h  connection we go to the Fifth -4mentlment cases. Any 
readi:lg of the complaint sliows the action prayed is purely 
pumltive. The complaint says baldly that the men were careless 
and therefore ought to be suspended. It docs not allege the 
pilots Lo be unq~iali6ed. I tlicy were protected by reason 
of their test inlo11 y taken in the investigation. 

One way to aroicl the result in Lee is simply to say that the case is 
\~rong,  or to try to tttlie refuge in an .*independent evidence rule" 
=urning that some indepenclent eviclence to support cnlpnbility and 
dismissal w:ls ar:d:hle.4 

Another approach, ancl one more responsive to considerations of 
constitu~t,ional policy, would I>o to work out a distinciion between a 
suspension for '%nproper concluct" which could be classified as "penal" 
and protected by an immunity grant, and, on the other hand, a revocn- 
tion for "unfitness" wllich could be classified as 'bremedial" ancl not 
protected. 

IIowerer, the working out of such clistinction as part of the process 
of clarifying the scope of the co~ustitut~ional p r j v i l e e a n d  consequent 
required scope of statutory i~nn~unity-may become complicated by 
attenlpts to give independent meaning to the "penalty or forfeiture" 
phmse inserted by C o q p s s  in immunity statutes. I n  other words, a 
focus on this phmse in ~mn~nni ty  statutes may leact to conferring n 
bro;tder protection tlinn metled to replace the constitution:d privilege 
under a rigid exchange theory. 

I n  short, because the phriuse "penalty or forfeiture.?' does not appear 
in the fifth amendment, tlierc is no need to  incorporate it in immunity 
statutes. Inc,orpot-ation of the phrase ma y lead to  ~unneecled "grnt ui- 
tics," i.e., tho granting of an excessive pardon in the roces of over- e coming a plea of self incrimination. I t  \vould seem to e sufficient for 
an ilnnlunity statute to be woxrled, >IS is tlle fifth umendnlent itself, 
in terms of protection against '.inr&.innto~.y" consequences of com- 
pelled disclosures, and to let the scope of tllis concept develop 
judicially in the proce-ss oi' interpreting the meaning of the fifth 
amendment. Howet-er, if the use of tlie phrase '"~enalty or  forfeiture" 
in imnmuunity stat~utes 1 1 , ~  become too traditionul to be dispensed with, 
the desired clarity (.odd be ucliievccl simply by expancling the phrase 
to make it, read as follon-s: "sllall be prosecuted or subjected to  any 
criminal penalty or crimllal forfeiture." 
4. L0cu.s of I m m m i t y  d y p r o d  Pmcer: Congrewiond Confz~Mbn.: 

8fatutory dm biqu,ity : Co?utitzi.tio~~d. Ptv.47em-v.-Under all i m u n i t x  
stat,uute.s enacted prior to the Imnunity Act of 1954 the Congress im- 
posed neither procedural nor other conditions on the discretion of 
go~-onlmentnl interrogators, in ni a~lthorized proceeding, to "gl-ant" 
immunity in  exchange for compel~ecl testimony. Indeed. under the 
"automatic" immunity statutes, which do not require a witnes claim 
of tlle self incrhnination privilege as :1 precondition to inun~ulity, 

B e e  the discussion in part 111. nripra. of J f u r p R ~  r. TTaterjVo)lt Contntbniott. 
378 1T.S. 52 (I%), and Gardner T. Brodericl;. 3% 17 .6 .  273 (Im), to the effect 
that use restriction. not absolute immunity. i s  all that the fifth amendment 
requires. 



inunnnity was obtained nutomn ticallp whenerer n. nitness testified in 
a proceeding covered by :in immun~ty act. Indeed, the interrogator 
would not eren be fore\varnecl, and have an opportunity to avoid 
imm111iity by termination of the qiiestioning, if the nitness did not. 
plead the fifth amendment. 

Simili~rly, under a "c1:lim" ilillnu~iitg statute, which q u i r e s  that n 
witnrss claim his privilege .enpinst self ~ncri~nin;ition, inimuruty woulcl 
be :~cqnired at the point when the witness testified under n d~rection 
to respond despite his clnim. I3iit under a "chiln" statute, the govern- 
mental in te~~opa to r  is forew:11wecl. When tlie claim is made, he cnn 
presorvo opportunity for cr in i i~~al  prosecution by honoring the self 
i~lcrinli~iat~on plea, rather t l ~ n ~ i  forcing testimony under an appliciible 
immunity act. 

The Immunity Act of 1051, creating an immunity provision for na- 
tion:d security inwstigntions conducted by Congress. and another for 
natio11~1 security matters before n grand jury, introduced special clear- 
ance requirements as a precondition for opening the way for n-itness 
immunity. 

(a) .Specid cZenra?we reqlri~~ements under the cong?-es.sionu.2 invesfi- 
gakion part of the /mn~zmity Ac t  of 1.954.-The conpessional inrest.i- 
gation part of the Immunity Act of 1954 did not vest in cong~~&onal 
cormnittees, or eren in Congress itself, w~conditional polrer to gmnc 
immunitr in support of congressional fact. firiding interests. Rather tlie 
Act pro&led (i) that Congress or its appro xiate  or^^, after it spec- 
ified voting proce~.should  apply to a Fec \ ern1 district court for nn 
i~nmunity order: (11) thnt Congress also must noti$ the Attorney 
General of its desire to imliiunize a recalcitrant witness; (iii) that, the 
Atton~ey General sliall Ilnvc an opportunity to be hearcl before Uie 
Feclc~.:il district court g ~ n n t s  tho con,pssional request. 

These requirenlents have been discused above in part 11--\ of this 
n~ernoranclum dealing with congressioml investigation immunity stat- 
utes from 1967 to the present, rmd that material need not be repented in 
full liere. I t  may be noted t h t  tlie requirements seem to reflect some 
distrust of itself by Congress, and a desire to :woid, if possible, 
interference with executirc 11111. enforcement plrlns. IIoverer, tlie re- 
quirclnents pose mreso l~wl  co~istitutional problcnis in the area of sop- 
nration of powers. ,111 ininlunity grant is not :L m:ltter of right or 
wrong, but n discretion:lry governmental act. The Federal dlstrict 
conrt m:1y of course scrutinize the record to make certain that tlie con- 
gressional request for all i ~ ~ i ~ n i ~ ~ i i t y  order is jurisdictionally and pro- 
cedurnlly well founded, :lnd that the Attorney General has been 
notified. But if the -4ttorney General should oppose the congression:d 
request for an irumunity order solely because lie feels it is b.unwise," the 
court it-ould hare no constitutional or other legal basis for siding with 
the ('ongress, siding wit11 t11e ,ittorney Gencr:~l, or making its own 
c:~lculation of the deorec of ~)ublic need for the information. hal:uiced 
agninst the loss of h e  ~rossible opportmity to prosecute a possible 
criminal. 

This situation has not yet occurrvd. nor has tlie Supreme Court I1:lcl 
occasion to ride on the congressioi~al hrestipation part of the Immu- 
nity Act of 1964 in other plr-titulars. Lover Federal courts, in instnnces 
where there v a s  no ,%ttorney General objection to n congressional 1%- 
quest for an immunity order, l ~ v e  ~mumecl power to review to as- 



cwtain proceclnml regularity before granting the request. Ilz re Bnrf. 
801 IT.2d 631 (D.C. Cir. 1962). Onstatutory interpretation grounds one 
court rllled that a. congressional request. was premntuw ~vlter! the 
prospective witness had neither been interro ated nor li:~cl cla~med 
his privilcgc ngninst self incri~nination. I n  re f cE7rath, 218 F.2d 612 
( D.C. Cir. 1957). 

!f 
I n  tlie same case a divided court also nded that ti witness lind a right 

to notice of congressional intention t? seek iui i~miiunity order to com- 
pel him to test~fy, and to interrene in the district court ~~roceeding. 
One wing of the full nine judge bench of the Court of Appeiils for the 
District of Columbia derived the right of intervention from Rule 
%(a) of the Federal Rules of Ciril Procedure. The other win6 %ping 
further and announcing a right of notice, did not clearly In wate 
whether the right was constitutionally founded in due process con- 
sidemtions, or statutorily derived from presumed congressional intent 
concerning the needed fomali t  y of ascertaining procedurnl regularity 
under this i~nmnni ty statute. 

I f  them are detailed jurisdictional and procedural findings to be 
made before tlie government is to be allowed to esercise its ultimate 
discretion to p n t  immunity or not, then n IJnited States district 
court may have a rnenllingful role to play before i t  puts its st an^ of n - 
prornl on the request, for an immunity :~uthorization. Rut if t \ e on 'l y 
re,nson for injecting the court into the immmiity picture is to make a 
formal record of n pwt.icular immunity authorization, olie m:~y ques- 
tion whether tlie game is \vortli tlie candle. Incleecl, IL court, or jud 
once in the itnm~lnity picture, mag naturally be disposed to find? 
L'me:tningfi~l" role by ballooning n petty, ancl even de~iiettning, proce- 
dun11 role into n pseudo-proceclural-s~~bstantive-oriented reyicy 01' the 
public nectl for the particular g m i t  in question. That this 1s rL real 
possibility is intimitted by smile of the lines in the opinion of Judge J .  
Skelly Wright in In ye Bart, supra. 

(1)) "9pcciaI clearance requiren~ents under the grand jury p a ~ t  of 
the Immunity Act of lc95d.-The second part of tlie Imninnity Act 
of 1954 relates to Federal grand jury proceedings. Like tlie congres- 
sioni~l inrcstiption pro~ision of the Act. it only rtpplies to grnnd 
jury inrestigntions in the areas of national sec~iritg rind sub~ersire 
i~ctivities. Because this prorision of the Act is confined to tlie executive 
branch, it does not have the same kind of separation of powers problem 
which inheres in tlie con,pessional proceedings provision of the Act. 
The grand jury section prorides that after a claim of privilege has 
been made the United States Attorney may make a jnd,ment that the 
desired testimony is '~nemssary to the public interest." H e  then, unpn 
npprovnl of the Attorney General, may apply to n Fedend dlstrlct 
court for an immunity order. 

In the le:idinp case under this section. mlmann v. United States, 
350 V.S. 1.22 (1956). it was argued that since there are no legal stnnd- 
:~rds  governing the basic decision to grant or not to grunt immunity, it 
wns unconstitutional to inrolre a Federal district court in tlie 
immmity granting process. I n  npholdinp the Act the Supreme Court 
rebutted the argument that tlie Act imposed n nonjudicial function 
on the district court. The Court said that under the terms of the Act 
n Fecleral district cou~rt is not to exercise tiny independent judgment 
on the merits of granting immunity. I t  is simply to certify that the 



statutory requirements of a finding of public necessity has been made 
by the b i t e d  States Attorney, and approred by the Attorney General. 

(c) 8 p e d  rlearnnee laquiremenfa in recent iqnnzunity statute8 
regarcling Depa~tnwnt of Jzistice enforcement of certain criminal 
statutes.-Several recent es~cntive branch immunity statutes (i.e., 
statutes bearing on the criminal law enforcement responsibilities of 
the Department of Justice) contain, like the grand jury part of tho 
1954 Act, the following three yrcoonditions for a grant of immunity: 
(i) judgnlent of a United States Attorney that the testimony is neces- 
sary to the ccpiihlic interest": (ii) npproral of the Attorney General : 
(iii) conrt order. After these requirements are met inunullity is ac- 
quired-in accord vitli present practice under all similar statutes- 
when the ~ i t n e s s  does relinquish his fifth amendment plea, under pain 
of contempt punishment if he persists, md responds to the govern- 
ment's request for testimonial or documentary information. Similar 
statutes are Consumer Credit Protection Act of 1968; Omnibus Crinle 
Control and Safe Streets Act of 1968: Welfare and Pension Plans 
Disclosure-kt : Narcotics Control ,let. 

Litigation under the 1954 Act has already been discussed. Other 
than the 1954 -1ct. none of the recent statutes containing the three 
preconditions for s gmnt of immunity has gken  rise to significant 
litigation concerning immunity pmctice or theory. 

For an irrminnity statute to be seen in total perspectire i t  should he 
recognized that. immunity is, tulcl can be. effectively conferred other 
than by n legislatirely authorized method. The ways may be roughly 
divided into grants which are trn.instentioltal. being judicially imposed, 
and i,ltentionu7, ns :i result of prosecutorial agreement. 

Iiiintentionnl immmlity is frequently conferred as the result of the 
fact that esch~sion of illegally seized evidence and the fruits thereof 
is the sanction for a violation by government agents of constitutional 
(and possibly certain procedural) rights. Fnder present constitutio~ial 
doctrine this use restriction applies to information and leads obtained 
ns tho result of :111 illegal search or seizure, TFeek.9 v. .!?niten Stnte.r, 
'3X2 U.Q. 383 (1814), failure to give Xiranda warnings, Xiranda v. 
A ~ ~ k o n n ,  384 1J.S. 436 (1066), or ot l ier~ise wrongfully coercing or 
incluciliq a confession, IT7;'i7son v. CJniied ~S'taiee. 162 T.S. 613 (1896). 
ancl possibly an unla w hi1 arrest, TVo72g S~in T. United Ptntea. 371 U.S. 
471 (1963). WrongRi1 iuclncemcnt includes making an unauthorized 
promise that tlie pelson will not lw arrested or otherwise prosecuted, 
b m r ~ f n r d  r. United ,States? 219 F.2tl 207 (5th Cir. 1955). ,Uthough 
the prosecution may proceed upon nntainted, ancl tliiis unsuppresxd, 
evidence, in niany cases the only eridence available is  snppressilde, 
resulting in complete immunity for the alleged offender. This conse- 
quence is the source of mosl of the contro~-ersy regarding the method 
of iniplenlenting constitutional protections: shall the criminal go £ree 
because the constable blundered? 

Immnnity is also conferred when a Ian- enforcement agency or tlie 
IJnited States Attorney refrains from prosecuting in order to secure a 
witness? cooperation. This power of intentional p a n t  of immunity is 
not based solely on considerations relilted to the bargain for informa- 



tion. The power is also exercised by law enforcement a-gencies when 
they decide t o  proceed against an oflender civilly. adrnin~str:~tivcly, or 
not :lt all, Le., 111:lke no  reconnnendntion of c r imir~d proswution to the 
Deprtnlcnt  of .Justice, or  vhen the t-nitecl States -1ttornev declines 
to prosecute even when the case is Lroupht to his attention. This  kind 
of in~munity grant seemingly has been held valid, even though not 
autliorizecl by s t a t ~ ~ t e .  I n  one case n defendant. who was not the bene- 
!%try of the inmiunity, a r p e d  u~nsuccessfull~ t1i:lt the testimony of 
material witnesses should be suppresed-as illegally seizecl-bec:~use 
it liad been obtained b an informal (i-e., stntiitorily nn:lutllorized) 
proniise of irnmumit). t y  law enforcement agents, Unitrd Stntea I-. 
Lezqy. 150 F.3d 995 (3d Cir. 1946). hlthougli the issue was nisecl in 
an odd way. it is perhaps linlikelg that it u-ould ever be rnisetl 1>y il 
defendant t o  whom it was intencled to give ilnni~lnity because the 
prosecution's I>reacll of such bargains would undoubtedly clccrci~se his 
cliances of obtaining cooperation from others i n  the future. 

Experience indicates that Fecleml prosecutors and I:iw niforcement 
ngents often will t ry t o  avoid conferrinw immuulity witliout express 
authority m c l  will seek instead to con?er some other benefit on i~ 

cooperative witness, c.g.. reduction of the charge or  plmishment. Rut 
oca~sions do arise \vhen a person on tlie fringe of n crnnin:tl enterprise 
will be told, in effect, that he will not be prosecuted at all if lie coop- 
erates: and frecluently such persons will be named in an inilictnient as  
coconspiriltors but not i~s  clefendants. 

An imrnmity statute may thns be seen as Iinving only coro1la1-y util- 
ity in certain kinds of conventio~lal criminal investigations. Tt will. of 
course, bu Ilelpful wliere the potenti:llly cooperative witnc1ss. tllrougli 
his iltton~ey, seeks the certainty wllicll comes f roni conipl i:lncc tvitli il 

statr~te: :1nc1 tlie making of n record viill :uvoicl credibility contests. Rut, 
as noted thove, this value may be only m:wgili:uI, since tlicrc art> otlicr 
Iwess1lres I I ~ O I I  the prosecutor to hold to 111s promise. 

'I'lie statute's greatest value lies in  orercoming the resistance of the 
witness wllo does not ~ i ~ n t  to cooperate at all, rega~dless of the incluce- 
mont, since immunity is the only way to overcome a persistent claim 
of p r i ~ i l e g e . ~  Of rou l s .  even the threat of prosecution for  refusal to 
iuiswer truthfully may not alrrags result in cooptxtion. 

I n  Sew York State, tlie jurisdiction which appe:us to have 111;ide 
the greatest use of immunity statutes, statutory immunity 11:~s been 
used frequently ;IS a tool in  investigation of oficial bribery. n con- 
sensud crime. Use of an immunity prox-ision often leads first to prose- 
cutions for  pe j u r y  or  contempt (for refusal t o  answer or. the giving 
of ev;tsive answers). r n d e r  the prwm-e of w ~ d i  prosecntion. or-the 
threat of pnnishment i~f te r  conriction. the witness cooperates ngmist 
others. In  the Sonthern District of Sew I'ork, use of existing Federal 
inin~unity statutes has increased in  recent years, particulnrly in mir- 
cotics and labor cases: but often such use has resulted in prosecutions 
for contempt. 

The siguficance of the experience with nonstatutory immunity is 
threefold. First, it supports broad grants of responsil)ility to the 

17001c~]/ v. U ~ t i t e d  Stales.  2009 F.2d Y34, 237 (1st Cir. 1954) (I~nitetl States 
Attcrrl~ey's promise of immunity to witness claiming pririlege brforr gr1111d j ~ r y  
wlx  irrclcvont iu t l c twn~in i~~g  sufficiency of eridrncr in 1% ~wosecutioll for 
conienlpt). 



Department of ,Justice and the agencies to decide -den immunity 
should be conferred, since, even as to inqliirifs in ~rhich they do not 
have express authorit;p, they can presently glve i m m m i t ~ ,  although 
in a manner wl&h may not be satisfactory to all parties. This factor 
also supports the simplicity of the procedures now S i n g  recommended, 
which are analyzed In detail in part 111, infra. Second, the change 
to a use restriction from a1)solute immunity should not. add apprecl- 
ably to the difficulties which the government already faces in deciding 
whether there is sufficient nntainted e\+iclence upon which to rosecute, 1P and in litigating the taint issue. These difficulties are like y to con- 
tinue to occur in nluch greater nurnber in cases i n r o l ~ n g  suppressio?l 
of illegally seized evidence thm1 in the few where suppression 1s 
sought because of inmunity conferred intentionally under a statute. 
Third, in the few cases d e r e  the witness's cooperation might be 
stinted because of the limited scope of the immnnity conferred under 
the statute, the residual povicr of the prosecutor or agency not to 
prosecute in any event could be relied upon to obtaln the fullest 
cooper a t' .ion. 

The proposed reforms substantially alter the form, and to some 
extent, the substance, of present Federal immunity legislation. I n  
place of numerous specialized inimunity prorisions tied to particular 
substantive statutes, the r e f o m  envisions a single, integrated immun- 
ity provision applicable to comp~dso~?; testimony situations function- 
ally classified into three situations : court-grand jury proceedinas ; 
formal a W s t m t i v e  herrings wllether of an investigatory, nze- 
making, or adjudicatory type, ancl \\%ether handled by an mdependent 
agency or within the executive bmnch; congressional inrestigations. 
The t8hree main subdit isions of the draft statute, in terms of immunity 
proceclure, are keled to these three t-cpes of proceedings. 

Despite some d~fferences in procedure, the immunity provisions for 
all three of these types of proceecling have a number of common ele- 
ments. A witness claim of his pririlege ,z,oainst compulsory self incrim- 
ination is a precondition of obtaining ~ n n m n i t y  in all situations. The 
central come t of "hntnunity" is modified, in accord with recent 
judicial clari g cations of the fifth amendment, so that the protection 
offered trhe witness is a restriction against incriminating use of his dis- 
closures, or their fruits. Thus, in the wording of the statute, use restric- 
tion langia e replaces the present absolute imuni t ,y  ]anpage. Vnder 
the propose 5 use restriction language the possibility of crminal prose- 
cution based on independent elidence remains open, as is the case 
when a witness plea of the fifth amendment is left unclisturbed by a 
compnlsory testimony provision. Under the existing absolute h- 
munity language to be replaced, a witness obtains in effect a Manket 
pardon, esonera~ing him in regard to all offenses related to his 
testimony of production of other information. 

I n  accord nit11 the spirit of the use restriction concept, and better 
to conform imnunity provisions to the language of the fifth amend- 
ment, the protection extends to "any criminal case." The "penalty or 
forfeiture'' phrase found in existing immunity statutes is deleted. 



To minimize the possibility that a conferment of immunity (use 
restriction) in order to support tho "lxddic interest" being promoted 
by one agency. will subvert the "public intered" being promoted by 
another agency, rarious special clearance requirements are inclnded in 
the draft statute. Tn all instances there is provision for notice to a 
central law enforcement point, the Attornev General of the T.?nitecl 
States. Beyond this point there are some differences in procedure for 
authorizing a clirection to tes t ie  under the immunity provision. 

For court-grand jury matters: i.e., the prim:wy area of Department 
of Justice Inw enforcement, there must be a 'L~mblic interest" certifica- 
tion 197 the United States Attorney, n p p r o d  by the Attorney General. 
ancl upp1ic:~tion to a 1-nitecl States District Court for :m anthorizing 
direction. For  aclnlinistrativc her~rinp matters, the puhlic interest 
:~ssrssment, and the power to issue a clirectioii to tes t ie ,  are left n i th  
such agency officials as may be specified by Con~resssub jec t ,  how- 
ever, to n notice prorision so that the Attorney Genernl mar  make a 
renlonstrance if one of his own programs or any program h o r n  to 
him wonld be :ldrersely affected by the direction, testimony, and consc- 
qucnt use restriction. For congressional im-estigations tho present re- 
quirement of application to :I Vnitecl States District Court is retained, 
hut clarified. and again there is n provision for notice to the Attorney 
General and possible renlonstrance 117 him. There is an optional pro- 
4011 in all instances for ol~taining 21 direction to testify, prior to the, 
actual plen of the fifth amendment l q 7  a nitness at the inqmry. 

The proposed statute reqilires that as a precondition of inlmunitp n. 
witness claim his privilege against, compulsory self incrimination. as 
do T-irtnd1;y a11 recent i~nnmnitp statutes.  his aroids the possibility 
of gratitnons, and eren unknown. grants of immunity whir11 may occnr 
under :mtomatic iniinunity statutes suc11 as the initial and freqnently 
copied Interstate Conmercc Co~nmission immmlity provision of 1893. 
All rommcnt:ttors recommencl, and principle and lopic seem to dictate, 
abolisl~ing all ":lutomatic" iinmnnity language and adopting "claim 
language" as the proper mode for a compulsory testiinony ad.  The 
"claim" issue, and its status under esisting statutes. and re le~w-~t  cases. 
are ciiscussecl nqmz. in part IT-C-2. There is no ronstitutinnal problem 
here. I t  is si~nply a matter of Congressional choice. 

C. Con/c:em-ion. from "A bso7ute Inzm,unity' Language to ':Use- 
Restm'rtion" Language 

The traditional "any transaction . . ." phixse in Federal inmunit;r 
statutes since 1893 is modifiecl by substitutinp for it the "neither the 
testimony nor . . ." phrase. 'I'here is language in Cozcnse77nau r. Ditch- 
cock. 142 V.S. 847 (1892), slipporting the constitutional sufficiency of 
the latter phmsc which operates like an esc1usionar;r nile and bars 11se 
of the compelled clisclosure or its fruits, i.e.. it is a w e  ~axfm'ctibn rule. 
The Court identified the vice in the statute at issue in Counse7man 
as follows : 

I t  [the statute] coulcl not. anc1 ~ o u l d  not, prevent the use 
of his testimony to search out other testimony to be used in 



evidence against l ib  or his property. in a criminal proceeding 
in such court. I t  could not prevent the obtaining and the use 
of witnesses and eridence which should be attrilmtnble di- 
rectly to the testimony be might give wider compulsion, and 
on which he might be convictecl, when otherwise, m d  if he had 
refused to answer, he could not possibly liare been convicted. 
(142 C.S. at 564.) 

This same point that the statute at issue Tas not coex+ensire with the 
self incrimination pr i~i lege  becnuse it did not protect against tlie 
indi~~ect use of conipellecl testimony, rras repented again in the sum- 
ni:lry at the end of the opinion. (143 U.S. at 586.) 

There also is a dictum in Couiise7man which can be read as requiring 
that an ilnmunity statute go beyond use restriction and absolutely bar 
future prosecution el en with wllolly untainted independent evidence, 
thus offering a "gratuity to  cri?ic" (or, more properly stated, an esces- 
sive p:irdon). The dictum, w111cll appears in the Pnmmnry at  the end 
of the opinion and is not related to the use restriction discussion which 
dominates the bulk of the opinion, reads as follows: 

[The statute in q~lestion] does not supply a complete protec- 
tion from all the perils against which the constitutional pro- 
hihition was designed to p a r d ,  and is not :) fiill mbstitute for 
that prohibition. I n  yiew of the constitutional prorision, a 
statutory enactment, to be 1 alicl, must afford absolnte im- 
munity against future prosecution for the offense to which tlie 
question rehtes. (142 I T S .  at 585-586.) 

1. Recent Deltelopnwnts ih SeZf Inc~.inzinution The-.-The 
Court's intellrcn~al confusion in Cou?~selnzm,  not clarified in Brmm v. 
SPdker. 161 17,s. 591 (1806), has not been a featured :lspect of dis- 
cussions of fifth aniendnient and inmunity statute theory until re- 
cently. Howerer, the new self inerilrination tuld immnnity cases of 
the past few Fears liare raised fresh questions concerning tlie consti- 
tutional requirements for n d i d  immunity statute, in  the light of 
the two overall but com ~eti i ig considerations of giving the wtness 
his just due under the fift 1 1 a~liendment while at the same time prese1:r- 
ing tlie interest in effective prosecution of law breakers. Tse restnc- 
tion lias emerged as the central theme of the fifth amenclment, anal- 
ogous to the case derelopment mcler tlie fol~rtli  amendment. Of 
particular importmlce are tlie Supreme Court's decisions, opinions and 
dicta in ,Uzrryhy v. Waterfront Comwzi.r&n. New York Earbor, 378 
T7.S. 52 (1964), and Ga?d?ista v. R?~o~Ze&k and its companion wse, 
Unif o ~ r w d  h'anitufion Xen Associatio.rb r. Gonn&ione?~ of Sanitation: 
88 S.Ct. 1913,1917 (1968). 

(a)  JIu.rph y V. Write?-f ?*on t I 7 0 7 7 1  ?/zi.wim.-The N w p h y  case. fol- 
lo\~irig on the heels of ,Ua77oy v. Flogcot. 378 T.S. 1 (1961), which had 
mncle the fifth amendment applicable to the States, held that. as a 
consequence of the new scope of the fifth amendment the Feckml 
government must be lbarred from ~>rosecutorial use of State compelled 
'.fcatinzony and if8 f ruitx?' (emphi~sis added.) 

This rule is based not on Stata legislative p o w x  to in~niunize 
against Federal prosecution but rather on tlie operation of the fifth 
amendment itself. Such an exclusionary rule, judicially xmounced 
and based on the fifth amendment, is parallel to the judicially an- 



nouncecl mlcl judicially policed esc1nsionm.y nile clerircd fi'om Jffipp 
r. Ohio. 367 T'.S. 648 (1061), a s  a s:inc+ion : p i n s t  fourth ?mexlnient 
riolations. I n  a sense it mny be calle! "jurliclal im~m~nity,"  and it is 
based on a use restriction concept denrecl dilvctly froin the Constifu- 
tion. Thlike s t a t ~ ~ t o r y  immnnitg, there is, first, no bar  to use of In- 
clepenclent evidence: and seconcl, 110 absolute bar to prosecution for  n 
trnnsaction which relates substantially to the iinprolwrly coerced clis- 
closure. Thus, nnder recent fifth amendment jurispnidence developed 
in snch aclclitionnl cnses as C l o ~ i t y  T. +\Jew Jr~:vry.  385 T.S. 498 (196T), 
nncl d S p r t , ~ ~ X .  I-. K7ei)1. 385 IT.S. 511 (1967). the due process *'coercecl 
confession" line of cnses, the foiurth amn~clment cases. and tlie fifth 
amendment line of c :~ws  s r ~ n  to coalesce i n  rcsult, even though there 
lnnv be nnclerl.+np cloctrin:~l ilifTereures. 

,Ilthough in . lf tr~l,hy there was a State inimunity stntnte wliicli by 
its terms purported to estencl immunity concerning "any criininal 
pi*oceeding,?' the Suprenip Court npparentlg 3greecl with tlie clefencl- 
ants' t l l~o ry  tliat the statute did not pnrport to extenel to F e d ~ a Z  
inrriniinntion h c a ~ ~ s e  it had been enacted before dfr177oy lincl national- 
ized tho fifth mnenclment. However, the Snpreme Court dicl not qnote 
o r  discuss the st;ltute nor rely on it for  its llolding. The Court's 
holcling in J l u ~ p l t y  is based rather on the fifth ame~idn~ent. itself, 
interpreted in tlie cnntext of the needs of the Federal system. 

Justice Goldberg plirasecl the 11oldiiig of the Court :IS follows: 
. . . we hold the c;onnfifwfio7tr17 7717e to be thnt a state wit- 
ness may not 1)e compelled to  gire testi~nony wliicli may lw 
inci.iminnting under federal unless the coinpell~d testi- 
mony and its fniits cannot be wed in any manner by federal 
officials in coniiection with n criminal p~osrrnt ion against him. 
W e  conclude moreorpr, t h i t  in order to inlp7emrnt t l th  ron- 
n i i f 1 ~ l i o ~ ~ n 7  m7e ~ n c l  nccommodnte the i ~ t e ~ ~ e s t s  of the State 
and Fedem7 Q o w ~ v n l p n t . ~  in  in^-estigating anel pi-osecuting 
crime, the Feelera1 Gorennnent nmst be prolditecl from 
making any such use of coinpell~d testinzony and its flwits. 
(373 IT.S..at 79.) [Emph:isis adcled.] 

Justice Goldberg's footnote for this statement. further explaining 
his meaning, read as follows: 

Once a defendant denionstmtes tliat lie 1i:ls testificcl, uncler 
a state grant of in~munity. to matters relntecl to the fecleml 
prosecation, the federal authorities hare the bnrclen of sho\i-- 
iiq tliat its el idence is not tainted by eslahlishiiig tliat it had 
an independent, legitimate source for  the clisputecl evidence. 
(Id.) 

Justice TVhite, concurring, made a s indnr  bat more emlicit. st+te- 
merit concerning the scope of the constitutionally required protectloll 
in this situation. R e  said : 

T h s  Constitutirni does iiot require thnt immnnitp go so far  
as to protect nminst 017 pron~ortionn to which the testimony 
relntrs, incli~din,a prosecutions of another gorernment, 
whether or  not there is any canml connection l x t w e n  the 
clisclos~~re and the prosecution or  evidence offered at trial. I n  
my view it is possible for a federal prosecution to be based 



on untainted erkleme after n grant of federa7 imnzu.nity in 
excliiinge for testi~nony in n federal cr~niinnl inrestigntion. 
Likewise it is possible that liforniation ga the rd  by a state 
goreniment which lins an important but \vhol l~  separate pur- 
)ose in condncting the i~irestigation and no Interest in any 

!ederal prosecution will not in any nianner be used in sub- 
sequent federal roceedings, at. least +'mliile this court sits" 
to reriew ill\-aliSco~iuictiol~s. P:mh:rndle Oil Co. v. State of 
Miss. ex rcl. Rnos, 277 1T.S. 218. at 2.23'48 S.Ct. 451, 72 T,.IScl. 
8fi7 (Holnies, J., dissenting) . It t yreekely t11i.s po.srribi7ity 
of a prosecution based 071 untninted euidemce thnt we 1 ? 1 2 ~ t .  
verognize. For if it is me:uiingful to say tliat tlie Federal 
Gorernnient may not use compelled testimony to convict n 
witness of a fedem1 crime, then. of course. the Constitution 
permits the Stnte to compel snch testimony . . . . I believe 
tlie State mag compel testimony incriniin:lting under fed- 
ern1 Inr ,  bnt the Ii'eclrrnl Government 111:ty not use such testi- 
mony or its fruits in :I frderal criminal proceeding. I~nnlunity 
must be as broad ils, Imt not liannfully : ~ n d  wz~stefully 
broader than tlie privilege against self-incriniinatioii. ((378 
U.S. at 106-107.) rEnlpliasis added.] 

(b) Gan.i ty-~~pewc&-Ste~*~n.~-RZue.-~l  further series of rece.nt 
cases, \~ i t l i  one caveat, support the use restriction concept. In  two of 
them the special conlnie~it of .Justice Fortns, concurting, is especi:illy 
iiote\vortliy : Oma)-ity v. New .Jemey, 385 U.S. 493 (1067), and SpezwcX: 
v. Kleh1,385 1T.S. 511 (1967). 

Both (:crst.ity and Specwk i i ~ ~  relevant to the question of the brrnt1I.h 
wliic.11 :In irnmuiiity statute ~nlist hare to be constitntional. In  Gn~vbity 
the Court held that n holder of position of piil)lic trust (policemnn 
questioned regm-ding ticket fising) conld not Iw criminally convictrtl 
on tho basis of information he had divulged ~inder threat of dismissal 
if he invoked the pririlege aminst self incrimination and reniained 
silent. In  Syerock the Court Eelcl that an nttorney who  as the sub- 
ject of an an~bulance cliiising inrestigntion could not be clisbarred for 
plencl~ng self incriniinat.ion and refusing to testify and produce his 
financial records. 

It mag he noted that in Onwity the issue was not cliscl~nrge bn( use 
in a crinzinn7 y ~oseortion :igninst n policenian of testimony which lie 
had been indliced to give under threat of disc1i:irge if he persisted in 
a self incrimination plea and renlained silent. In  liis comment on the 
G a ~ v i t y  holding, expressing the thought tliiit the policenian coi~ld 
ham bwn discha.~ged for liis silence, Justice Fort as wrote : 

This Court has ncvcr Iwlcl, for example, that a policeman 
may not be disch:~rgrd for refusal in discildin:iry proceedings 
to testify as to his contl~wt ns n police ofticcr. I t  is quite n dif -  
ferent matter if the State seeks to use tlie testimony giwn 
under this lash in :1 s111)sequent crimin:tl l>roceeding. (Justice 
Fortas concurrine opinion in Lcpeuack, commenting on GUP 
Tity, 385 U.S. ata519. Justice Fortas' vote wns needed for a 
majority.) 



Tlie Fortns statement fociises on use restriction in the  context of 
i t ~ ~ i r n i ~ w f ; ~ ~  11.c (criniin:11 c:~*e), :In? qualilies this broad statement 
of .Ti~dice T h n & ~  w~.itinpfoi. the Coiirt in Got~if.y: 

The  clioicr g i ~  011 lwtitinlwrs u-i-;ls rirher t o  forfeit tllc41. j o l ~  o r  
Lo incrimin:~te the~iisrlves. Tlie option to  lose their nlcans of 
1i~-elilioocl or  to  p:iy the 1,en:iltr of self incrimination is the mi- 
tithesis of free choice t o  speak ont, o r  t o  reinnin silent. (:%; 
1T.S. a t  497.) 

Furlher.  in his oi>ininn fov n ui~nni~nniis Coiirt in June. 1968 in Cn~r7- 
~ W I ~  v. Rt*orI~t*id. 392 1T.S. 2 3  (196s). ,Jiistice Fortas  repented this 
statemnit, :lnd its conccpt nf rl*irnino? rise restriction. 

Tt is tme. of conrse. t h t  Sl)er*nr.X. v. li;I~ln. unlike Go/-i-ify. did not 
inrolvc criminal proseention lmt dislmmcnt, nnd the Coiirt estendcd 
protection t o  the attonicy. TTo\wvcr. SIWWI~X* Can he given R close 
reaclinp, :IS sho~i.11 by a recent :irtic.le on the eflect of the c : w  on Stiiie 
liccnsinrr autl~orities. Reviewinrr post-.Cjicwrk mses in S e K  Torl;, the 
Acliiiinistr:~tire Connscl to  tlle Commit t~e  on Grievances of tlie Awoci- 
ation of the TZnr of the Citl- of Sew Tork  conc~li~clrs that  S)WPO& i s  
limitecl to those r:iw sitnations where there i s  NO i n d ~ j ) ~ n d ~ n f  P, * I  'd ~ n ~ e  
of ~niscondiict on the part  of the lirensee. and the licensee has merely 
refused t o  nnsver questions 11y pleading the fifth amendment. I n  sliort. 
there i s  :I use r r ~ t l ' i ~ t i o n  etfert. not exoner:lt ion." 

F r e n  af ter  ll/l/i*pl/ u. to  be sure, there l i a ~ e  lwei1 some piizzlin,a dicta 
concerning the breacltli of protection which :In immmiity s t i ~ t ~ i t e  must 
provide in order t o  satisfy constiti~tional reqnilwnents. For esmnplc. 
i n  .Yfewn~ v. J1crr.il.s. 383 F.S. 3 4  (1966). wllich on its facts xms a 
narrow ciN0 concerning c:ipacitr to  ~ ~ i t l i r l r n ~  n ' bwai~er"  of tlie fifth 
n m ~ n c l m e ~ ~ t  mid immunity, .Jnstice T)ni~gl:w for the Coiirt ndclccl this 
comment : 

TTTe need not stop t o  detel-mine n~lletlle~* the immimity said t o  
110 conferred here-vhic.11 1nere1;v prevents the m e  of the 
defen(lant's t e s t imon~  or  its friiits in any snl~seqnent prosecu- 
tion bnt, ~ n p a r e n t l r .  cloes not preclncle prosecntion 1)asecl on 
"i~~cle~~encleiit." ericlencc . . . constihtes that 'bi~l>soliitc ini- 
munity against fiirtlier iwosecution" about which tlie Comt  
spoke in Pom,sckna~  ir. R i f r h r o d ~  . . . and which tlie Pour( 
said m-as necessrli+y if the pririle,rre r e r e  to be constitutionally 
snpplanted. (3S3 1-3 at 2U-'215.) 

Justice FTnrlan added this comment in his  sepamte opinion: 
. . . the Court today leares mirlecicled the aiiestion whether 
lllis i lnln~initr  ri.r.. a,a:li~ist 1iw 01'comiwll~cl t e s t imon~  : ~ n d  its 
fruit1 is snfficient t o  snimlant tlle i~ririlepe. (343 V.S. a t  "9. 
See nho A7herfson I-. A'--IPC. 38.2 1T.S. 70 (1 965). 

Hoverer ,  i n  r n i f ~ r l  S'fnfa r. ~ ? I I P .  384 1T.S. 251 (1966). in the 
same tern of tlie Court with .Justice Harlan w r i t h e  tlie opinion. tlie 
Conrt said that  if the gorernment hnd acqllired evidence ill vi?lation 
of the fifth arnendnient, the remedy v-oldd be t o  suppress tlie el-iclence 
and its fruits a t  trial, not to  dismiss the indictment as  reqiiestecl by 

e F ~ n n ~ k ,  Tkc M ~ t k  of r S p e ~ ~ ~ 7 :  V. htr'chr. 2 -i.R.LJ. 970 (October lW). 



Blm. Jmtice I-Tarlm, spealiing for a ulianilnous Coiirt, aclcled 
conlinent : 

So drastic n step [lmrring proseci~tion al topther]  ini$it nd- 
I-ilnce m:irginally some of thc cncls served by tlie esc.l~isiona~?- 
rules. but it 11-oulcl also incl+casc to an intolemlde degree inter- 
ference with the pnl~lic intcrest in Iiaving the p i i l ty  brought 
t o  book. (38-1 1i.S. at 235.) 

this 

3. The L'rqi.c.t/~afion Puse.r of 7.968,  id Po~i(/lu.~.~ionnI L'e.cpo~w.- 
series of cases dccicled by tlict Conrt in INiS reendorsed the rationale 

of .l/~o~ph,y. and the concept thnt 11se restriction is the essential require- 
ment imposed bx llir fifth amendmelit nncl hence the proper test o l  a 
valid immmiity st atutc. Tlie q~lestion  is 1';1ised in the nookie Tax 
Cases, X o ~ v h e f f i  I-. Ty~i i t~d  ~Ytntrs. :i~icl Gro.,.so 1.. l'niied S'fafea, 390 
17.3. 39 nncl 6;) (196S). and ill tlie Gun Tiegistr:ltion Case, h'apes r. 
T'~tifed &Ctnfe.s., 390 V.S. 55 (lot ,S) .  111 these rases tlie Court \\-as urged- 
to s a w  the registra t ion r e q ~ ~ i r ~ n l e n t s  :it issw b-j- following the K toph y 
prccedmt :ind juclicially imposing a use restriction. The Court saicl 
flint this poieriiinent s~~ggestioii  was ..in. princil)le an attractive and 
apparently practical resoliition of the ilifficnlt problem before us." 
(390 1-5. :it fiO.) I Io \w\w,  the ~ u p p s t i o n  was ckein~d to be iiinppli- 
c:ible. on statutory intcrprelat.ion gini~nils. For  eximl~le. in the Bookie 
Tns Sitwition the Court noted tlie clear intent of Congres  that the 
g m b l e r  registration informal ion be nindr nrailitble to interested 
prosecuting authorities. Thus. Mrr/*pky. though not followed. renx~ined 
uniinpairecl. iilso, Chiel' .Justice TTTr~rren dissented in all three cases, 
preferring a m e  restriction rule. 

Respo~~dii ig t o  tllr T-oiding of the previous gun registration legisla- 
tion b s  the I i 'c~y ,r~ .~  cnse, Congress incorporated in the G ~ i n  Control 
Act. of 19GS. 26 I7.S.C. 8 .is48 (npprovccl October 9.2.1968) a provision 
clesigned-to overcome fiftli :~n~enclmmt objections. Significantly, relj- 
inp on recently cle\.elopccl fiflli :unenclment. theory as summnyized 
above and in the Qnidrre~. case (i , tfr2a). the Congmss used a use restric- 
tion concept rather than an ubwlute i~niinullty concept.. Tncleed, an 
absolute inimmlity concept 1voulc1 well nip11 render the registr a t' 1011 

prouision iinpractical. from the go~enunent 's standpoint. as  an ~ c l -  
nlinistratire regnlntorg device. Tllc use restriction section reads as  
f ollows : 

KO information or  el-irlence obtained from a n  application, 
registration. or  recorcls rer uired to be submittecl or  retained 
13' a natural person in orc \ cr to compl-j- with any prorision 
of this chapter or  rcp~~la t ions  issued thcre~~nder.  sliall. escept 
as proviclecl in snbsection (I)) of this section. be used. directly 
or  inclirectl-j-. as evidence ag:linst that person in s criminal 
proceeding wit11 respect to :I violntion of lnw occiirring p r i ~ r  
to or  concurrently xvitli i11e filing of the application or  reps-  
tmtion. or  the coinpilino of the records contnining the infor- 
niation or  ex-itlence. [Glxiect ion (b) esempts from the use 
restriction a pro.secntion for giving false information.] 

3. The G U ) ~ I W  Cnse rod dir-rtice Fol.ta.3' Cla.i;ificaiion. of Fifth 
/lvze)t~7moit P~*otec+iom.-Thr current meaning of the fiftli nmend- 
ment v a s  r e v i e ~ e d  by Justice Fortus in his opinion for  the Conrt in 



two recent companion cases concerning cl isniissal of Sew York City 
employees for inroking the fifth amendment right of silence : Gn~dtaer 
v. Rroderkk, 39.2 U.S. 273 (1968), and Pnifowned Sanitntion Meti 
-4sso&tion v. Commi.w%ner of Sanitation. 392 I T S .  280 11068). The 
cases are instructive in clarifring the concept of incrirninntorg IISC 

restriction as the essence of the fifth amendment both in regard to 
discharge of noncooperntire (secretive) public emplovec?s, ~ ~ n d  in 
regard to the necessnrv scope of a compulsory testimonv act, i.e.. 
"immunity" statutes. Although 0111- concern i ~ t  this point is with the 
latter question. both :tspects of these cases will be set forth in order to 
better understand the Court's view of tlie fifth imendment. 

(a) Incriminatory w e  restricti~n, nnd pe?mi8&67e employee dig- 
rhnr9e.-Both the Gardner case and the compmion 27nifo~med ,_Cnni- 
tation Afen case arose under the &?me section of the Yew york City 
Charter which paraphrases n section of the New York Constitution. 
The State constitutionnl provisionmads as follows: 

No person shall be . . . compelled in any criminal case to be 
n witness against IiimselE, providing. that any public officer 
who. upon being called before a grand iury to t e s t i e  concern- 
ing the conduct of his present . . . office or the performance 
of his official duties . . ., refuses to sign a waiver of 
immuni* against subsequent criminal prosecution. or to 
answer any relevant question concerning such matters before 
such grand jun-, shall by virtne of such refnsal, be disquali- 
fied from holding anv other public office or public employ- 
ment for a period of fire rears . . . rind shall be removed 
from his present office by the appropriate anthority or shall 
forfeit his present office at the suit of the attorney-general. 

The corollaq discharge section in the New York City C11:irter rends 
in pertinent, part as follo\vs: 

I f  any . . . officer or emplo~ee of the city shall . . . refuse 
to testifi- or to answer my question regarding the property. 
government or affairs of the citv . . . or official conduct of 
any officer or cmployee of the city . . . on the ground that 
his answer moulcl tend to incriminate hinl, or shall refuse to 
waive immunity from prosecution on account of anv such 
matter in relation to which he may be asked to testify . . . 
his term or tenure of office or employment shall terminate 
and such office or emplovment shall be vacant. and he shall 
not be eligible for election or appointment to any office or 
cmplopnent undw the city or any agency. (392 l7.h at 975.) 

I n  Gardner. in the c*onrse of a Sew Y?rk grnnd jury  jnrestigntion 
into alleged police corruption (bnberg in connection ~r i t l l  unlnmfiil 
pimbling operatio!l), Pntrohnan Garclncr wits advised of his self 
incrimination prlvllege. and was asked to sign a ~ a i r e r .  Under the 
twms of the above quoted State constitutioiiiil t)mrisions and city 
vharter section he was told that he mould be fired if he did not sign. 
He refused to sign. and after an administrntive hearing was dis- 
charged for this refi~snl to sign a waiver of immunit- agitinst subse- 
quent criminal prosecution. 

The Supreme Court reversed the discharge rmd in an opinion by 



.Tustice Fortas di~t~inguished between using threats of dischnrge ns a 
sanction to induce s i g n i ~ ~ g  of a zoaire?. of immunity. and, on tlie other 
hand, using discharge as a, sanction against the self incrin~ination p!ea 
itself. The distinction derives from Justice Fortas' concurring opinion 
in Spevack v. lilein where he commented on Garrity v. J7ew Jewey. 
as noted Y I I ~ U ,  in part 1II-C-1-(b). 

I n  Garrity. to repeat, the issue was not discharge but use in n crinti- 
nal p~osectrtio~~ against a policeman of testimony which he had been 
induced to give under threat. of discharge if he remained silent under 
:L plea of the fifth m e n b e n t .  Sngaesting that the policeman could 
hare been di8churged for his silence, Justice Fortas wrote : 

This Court 111~5 never helcl, for example, thak a policeman 
may not be discharged for refusil in disciplinnr?;- proceedings 
to testify as to his conduct as a police officer. It is quite a 
different matter if the State seeks to use the testimony given 
under this lash in a subsequent criminal proceeding. (385 U.S. 
at 519.) 

The distinction which ,Justice Fortas is delineating seems to go back 
to the earlier employee discharge cases, prior to the incorporation of 
the fifth into the fourteenth amendment by ,UaTloy, which m r e  clial- 
lengcd on clue process and freedom of speech grounds. I n  those cases 
tlie ~mployees refused to testify concerning actual or alleged associn- 
tion 1~1th suhreisi~-e organizations. The discharges geneinlly were 
uplield on a theory of "dnty of candor" on the part of a public om- 
ployee in those instances wl~ere the inquiry seemed to have the primary 
puqmse of :isc.ertnining the fitness or rel~ability of the enlployee, :incl 
was not one directed to~vnrd opening up possible criminal presecution. 
See. e.9.. Lerner v. ('~9csey :ind Beilan r. B o a ~ d  of Education. 357 T1.S. 
168 (1058). :ind reljited cases. In these cases a to testifi oc- 
curred in investigations being helcl by, or under tlie direction of, the 
public employer of the employee nliose discharge was in question. By 
contrast in the earlier case of ~~70chozrer r. Boa& of Edtccation. 350 
T'.S. 551 (1956), in which the discharge was reversed, tlie discharge 
seemed to bn an automatic and punitive reaction to Slochotcer'e plea 
of the fifth amendment in the course of a c o ~ s s i o n a l  hearing. 

.Justice Fortas' most coniplete statement of h s  apparent rule allow- 
ing discharge of silent public employees in certain circumstmces is 
set forth in Unif armed LSanitation -11 en dssociatio?~ the compnriion 
case with Gardner in m-hich he wrote: 

[I]f Kew York had demanded that petitioners answer 
questions specifically. directly, and narrowly relating to the 
performance of their official duties on pain of dismissal from 
public employment without requiring relinquishment of the 
benefits of tlie constitutional privilege, and if they llnd re- 
fused to do so, this case wonld be entirely different. I n  such n 
ciise, the emplo~ce's right to immunity as n result of his com- 
pelled testimony woulcl not be at stake. Hut here the preclse 
:uid plain inlpact of the proceeding against petitioners as 
well as of 5 1123 of the New Pork Charter \vm to present 
them with a choice betwee!i surrendering their constitutional 
rights or their jobs. Petit.ioners as public employees are en- 
titled, like all other persons. to the benefit of the Constitutioii, 



including the privilege against self-incrimination. . . . [cit- 
ing Gardner, Gnrrity. J f t q h y ] .  At the same time, peti- 
tioners, being public employees, subject thernse11-es to dis- 
~nissltl if they refuse to acmtu~t for their performance of their 
public trust after proper proceedings which do not inralve an 
attempt to coerce them to relinquish their constitutional 
rights. (382 1T.S. at 281.) 

At first glance there may seem to be an internal inconsistency in 
the above statement in regard to the phrase "a choice between sur- 
rendering their constitutional rights or their jobs," d e s s  one creates 
a pnblic trust exception to the fifth amendment when a public em- 
ployee faces the option of acconnting for his official conduct (and 
disclosing possibly incriminatin-g matter) or of being dismissed. Wotc- 
ever. the answer to the seeming inconsistency is that under the G ~ ~ t y  
precedent the employees' statements cannot be used against them in 
n crinlinal p*oscmtion. Hence, there is no reI?'nptiiahmenf of a c m -  
~tilutional pm'vilege in his being forced to make an wcounting concern- 
ing his officid conduct. 

The centrd concept 28 incri7ninating use restriction. In  other words, 
"pressure" (threatened dismissal for silence) \~-hich nlay force the 
employee into disclosures opening the way to his criminnl prosecu- 
tion is forbidden (Gcwrity) : but forcing a public employee to give 
possibly incriminating W imnn2~nized statements (i.e.. stntements 
\vhicli cannot be used in a crinz.&aZ prosecution bemuse coerced). under 
pain of dismissal, is all right (Gardne-Unifo?mCd M P I ~ )  . The fol- 
lowing comment of Justice Fortrs in Gardm~er also seems to be in 
:tccorrl with this analysis : 

Tf appellant, policeman, had refused to answer qnestions 
specifically, directly, and narrowly relating to the perform- 
ance of his official duties, without being required to w i v e  
his immunity with respect. to the use of his answers or the 
fruits thereof in n crimina? p~vsecutz~on of himself, Garrity \-. 
St ate of New Jersey. supra, the privilege ap ina t  8df inmima'- 
nation zoould not have been a 6ar to hi8 d&mi8sd. (392 U.S. at 
278.) (Emphasis added.) 

( b )  Inm'rn ina to  w e  restriction rn the e8sence of necessary atcltu- 
tory imntnmity. The Gadner  case is very instructive also in its re- 
statement of the needed scope of immunity under a compulsory 
testimony act. Justice Fortas' opinion for the Court, building on the 
mior statements of Justice Goldberg for the Court in M u ~ p h y  r. 
Waterf ront Conrlmi~xion and the concurring opinion in that caw by 
.Tnsticr White, ,md other intervening ca%s and judicial sti~tements 
noted ~lbore, specifically stated that to be constitutional an ;nmzunt'ty 
.qta.twfe need only bar future prosecutorial use of the comprlled t ~ ~ t j -  
mon y or its fmiita. 

He nlso cited Poun~elrnan 1-. Hitchcock. indicat in~ that the annlvsis 
of the Counselnmn opinion set forth at the beginning of part 111-C. 
W ~ T M ,  is correct. In  otller words. the essence of CounseIman is its 11se 
restriction liulguage. and not the additionnl loose statement from 
which the nbsolute immunity has been derived. I t  \vould seem. there- 
fore, thnt the traclitionidl?- broader language used in Federal irnmuni- 



ty statutes, ~ h i c h  raises a question ~oncerning the use of independent 
eTidence. is  unneeded. Similarly, there would be no camtifzrtionrr2 
obstacle to construing imnnuiity statutes lnore narrowly than their 
actual phraseolog~ so as to permit not only the use of independent 
evidence. but also to permit prosecution for a transaction which has 
a substantial logical rel~tionship to the compelled testimony, provided 
there is no use of the testimony or its fruits. Justice Fortas' statement 
in Gadner  of his understsnd~ng of the breadth of the constitutional 
privilege, and the correponiling needed breadth of x -idid imnlunity 
statute, reads as follows: 

Our decisions establish beyond dispute the breadth of the 
privilege to refuse to responcl to questions when the result 
may be self-incriminatory and the need fully to implement its 
guarantee.. . . [citing Speonch.: Coun.se?nznn. Al&ertson] The 
privilege is applicable to states as well as federal proceed- 
ings . . . . The privilege m:ty be waived in appropriate cir- 
cumstances if the waiver is Irno~ingly and voluntarily made. 
A n s ~ e r s  may be compelled regardless of the privilege if there 
is immunity from federal and state use of the compelled 
testimony or its fruits in connection with a crirnimd prosem- 
tian apalnst the person testifying. (392 U.S. a t  276.) [Em- 
phasis added.] 

It may be noted that this statement in Qar(7mr also helps to round 
out the rule r~hich seems to emergo in AVn?phy-concerning Federal- 
Stnto relationships in regard to immuni t~  grants-and makes it ap- 
plicable likewise where a State seeks to prosecute after a Federal 
m u n i t y .  I n  other words. the Murphy case in\-olved a State inrestiga- 
tion and the Court's dictum concerning the power of the Federal 
government to prosecute on independent evidence was based on an 
interpretation of the constitutional yrizrilege itself. no immunity sta- 
tute bearing on the question being nt issue. Now in Gardner Justice 
Fortas in his opinion for the Court in effect is  saying that a Fedem2 
statzcto~y immunity grant to a n-itness in a Federal investigation 
could be construed-so far as constitutional requirements are con- 
cerned-as permitting subsequent State or Federal prosecution on 
independent evidence. 

4. Avoidance of Intemget~ cy a d  Fe(7ercd-St at e Con.flict.-Inser- 
tion in existing absolute immunity statutes of a requirement that a 
witness claim his privilege against self incrimination solres the prob- 
lem of unknown and unwitting grants of hnniunity which may occur 
under an automatic statute. Rut siich a requirement does not solre 
the problems of orerbrendth in the scope of the irmnunity itself, and 
the very real possibility of interagency and intergot-ernmental con- 
flict. Absolute ~rmnunitg, acting like s pnr(?mz for nll offenses related 
to the testimony, not only esoncrates the witness for his offense under 
the statutes being administered by the agency conferring immunity. 
but also esonerates him for his offenses under other Federal or State 
statutes in all instances where the offense relates to the area concern- 
ing which he testified. Under absolute immunity. a mistake in p n t -  
ing i~nnlunity is very costly to society. 

A use restriction rule, by contrast, onlv limits the interrogating 
agency itself (and other agencies) in regard to use of the testimony 



and leads cleiived therefrom. Although interagency adverse impact 
is not wholly eliminated it is greatly eased. Prosecutions may con- 
tinue, v i th  independent evidence. As stated abore, the 111 zwphy case. 
and nov the Gardner case, open the way not only t o  a needed 
rerationalization of our inherited assumptions about Gfth anlendment 
and immunity statute theory, but also specifically ease the problem 
of interage.ncy and i n t e r g o w r e t l  c.onflict. in law enforcement in 
our Federal system. 

D. De7efion of i L P e d t y  o~ Forfeiture" Phlwe 

The proposed reform eliminates the traditional language of the 
"penalty or forfeiture" phrase in order to conform this clause to cur- 
rent concepts of the scope of the fifth amendment, and to mininiize 
the possibility of abuse in the form of an unneecled or accidental "gra- 
tuity to crime." The deriration of the "penalty or forfeiture" p h a s e  is 
unclear. The fifth amendment has no such phrase but speaks only of 
a privilege a g ~ i n s t  being "compelled in any criminal case to be a 
witness ap ins t  himself.:' 

From Boy7 v. United States. 116 US. 616 (1886), d e r i ~  es the prop- 
osition that, at least certain kinds of penalties or forfeitures are in- 
cluded within the scope of the constitutional prix-ilege. The precise 
precedent value of Boyd is unclear. howerer. because the fact situa- 
tion which gave rise to the far  ranging opinion. nith its oft qnoted 
dicta, was unusual and has not been rmeated. Moreover. the fact situa- 
tion in Lce v. O h 2  r1eronnufic.q Bond. 225 F.2d 950 (D.C. Cir. 1955). 
and the dictum of Juclge Prettyman in that case, raise a warning 
flag concerning continued use of the unrestricted p h a s e  'bpenalt;V 
or forfeiture." 

Copilot 1- had obtained immunitv after p l e d i n g  the fifth amend- 
ment in the inrestiaation of the accident in which he was inrolred. 
Hence. the CL4B subsequently ruled, it ~ o u l d  be a forbidden "penalty 
or forfeiture" under the immunitj statute to suspend his pilot. license. 
The Administrator of Cil-il deronautics failed for lack of standing in 
his effort to pet court reviev.' 

Because of the major public interest considerations inrolwd in the 
various fields of licensing, particularly in the a r e s  of health 'and 
safety, there should be an efTo& to avoid immunity statute clauses 
w l ~ c h  may be constrnecl not only to bar punitive action, but also to  bar 
remedial actions to protect thc public. The danger posed by the Lee 
case would remain even if "use restriction'? language were substituted 
in present, illmlunitp statutes for the present "rtbsolute i~mmnitv" 
I m p a g e .  u ~ ~ l e s s  the "nenalty or forfeit,ureW phrase is eliminated. The 
aim shoulcl be to druft language wl~ich will :~~.eit this danger. while 
at  the same time protectinc a witness from incriminating or penal 
consequences flowing from his testimony. This p u r p  can be accom- 
plisliecl by rnakinp use rest r i d  ion the central conrept in  comnpulsory 
testimony acts and eliminating the "penalty or forfeiture'? phrase. 

The propriety of this change is supportecl by the Supreme Court's 
opinion (by .Justice. F o r t s )  in 13nrdne~. v. B?.odekX., as quoted alm-e 
in part 111-C-3(a). which indicates that in n nonpunitire context, n 

Bec the detailed discussion of Boyd and Lee in part 11-C-3, atrpra. 



public employee who S W ~ S  to sllelltcr under the fifth amendment rather 
tlla~i respond to inquiries concerning his performance of his duties 
mag suffer the 'bforfeiture" of $his office. 111 short, the present unquali- 
fied '.penalty or forfeiture" ten11 in inmunity statutes may get out of 
hand. I t  would seem to be sufkient for an immunity statute to be 
fonnulatd,  as is  the fifth :mendment itself-and as is the proposed 
draft. statute-111 terms of protection against " i n c r ~ d o q - ? ?  conse- 
quences of compelled disclos~ires. The scope of this concept wonld then 
clevolop judicially in t l ~ r  1 )~*ocess of interpreting the meaning of t he 
fifth amenclment. Acwrtlingly, like the fifth :~niencIment. the proposed 
statuta keys the protection to "any criminal cil*. . . ." It may be noted 
that this standard confers protection in the s ~ m e  Intimer as clevelopecl 
in tho coerced confesion (tlne process). s e a ~ r h  :~nd seizure. and sim~lnr 
cases. 

E. Specid Clearnnce Repi/*mtent% Before Imnmnity (Use Rest&- 
tion) J l  a.y Bc Con fewed I n  Cowt-Grand Jv lay P~~oceedings 

I n  lreeping with serernl ~ I ~ I I I I  nity statutes enncted since 1954, the 
draft, statute creates the following preconditions for a ,pant. of im- 
mu nit^: (1) judgment of n United States -1ttorney that the testi- 
mony IS necessary to the "public interest": ( 2 )  :q)provnl of the Attor- 
ney G e n e d :  (3) issuance by the I_-nited States District Court of a 
direction to the n-itnes to testify? 

There seems to be no opposition, at least in regard to  existing esecu- 
tive branch inlmunity stntutcs, to requiring n "public interest" certifi- 
cation by the Vnited Stntes Attorney, and an :ipprornl b;r the Attorney 
General. Most recent 1:1 w review coin~ncnts focus on the i~npnct~ of 
Nwrphy on the Cozrnaelman clictuu~n concerning :ibsolute i ~ m u n i t g ,  
and ignore these recent proceiluml innovatio~ls. However, the PreSi- 
dent's Comlission on Lnw Enforcement and -1dnlinistrat ion of Jus- 
tice in its momenda. t ion for a general i n ~ m u n i t ~  st?tute expressly 
recommended that immunity appro\-ills be central~zed l n  the Attor~wy 
Genern.1 .B 

The argument for centrnlizing approval in the -1ttoiney General is 
quito compelling, I n  n precise sense there is no *'rigl~t" to a grant of 
inmnnity. The starting point is :I witness plcn of the fifth amenclmcnt. 
At that point. if the government yishesto go forward with the investi- 
gntion it nlust make a detarnlint~tlon in these terms: Is the public need 
for the particular testimony or documentary infoln~ation in questson 
so great :IS to override the s~ciill cost of granting immunity and thereby 
possibly pardoning :I person who has violated the criminal law? Such 
a calculation can be m:iclc only by a person fmliliar n i t h  the total 
rang? of law enforcement policies wllich \vodd be affected by an inl- 
mun~ty grmt ,  and not 1)y one familiar only wit11 the asserted puhlic 
need in the~mrticulrr  case. 

As state in a supportin r st11c1y for the I'resident's Crime Caminis- 
sion's conel~ision, only the kt tonley General will hare ..the persprt ire 

Scc part 11x4 (c )  . supra,  for discusdon of these requirements under esist- 
ing Federal law. 

'TIIF, PUESIDEST'S COMMIS~IOS OK LAW ESFOBCEUEST A S D  ~ M T ? T ~ ~ ~ L A T I O S  Of 
Jusrxc~, THE CHALLESGE OF CIIIME Ix A FREE SOCIETY. n t  l+l-kl (1967). 



to cl~oose which investigation is most important,:' and "whether the 
price of the testimony is worth paying." lo 

At least so far  ,w executive branch criminal law enforcement activi- 
ties are concerned, there seen1 to be no sound reasons 'against n requiye- 
ment, of :~pproral by the Attorney General. Granting an in1n1lmit.y 
from c*rinxinal prosecution is n serious h u h e s ,  and this considemtion 
alone is sufficient t~ outweigh the possible time loss Snl-olved in clearing 
with TTashington immunity issues arising 5n the course of the work of 
TJnited States Attorneys in the field. 

Indeed, the Attorney General clearance procedure :~lready required 
in n few statutes, and reconmended here for the general immunity 
statute, is already in use by inforn~al policy within the Department of 
Justice. A Department of Justice memoranclum of Xarch 11, 1965 to 
all United States Attorneys concerping Federal immunity statutes 
outlines the plethor:~ of existing provisions-some being daim statntes 
and others being automatic statules-and contains these policy 
directives : 

Before commencing the prosecution of any matter referred by 
n regulatory agency where the controlling statutes contain 
immunity provisions, it. is important to determine if any of the 
p~-ospective clefel~clants ha1 e received immunity through some 
administrative process. I n  a grand jury investigation it is of 
even greater importance to avoid an inadvertent p a n t  of im- 
~nunity. This might arise under those st:ltutes which do not 
require a claim of privilege, ~ v h ~ r e  a witness who might be :I 
prospective defendant appears and testifies pursuant to a 
subpoena . . . . 
Under any immunity statute administered by the Criminal 
Division whether of the first or second class ,as indicated 
above, s prospective defendant should not be subpoenaed ancl 
compelled to testify by you without first obtaining q ~ p ~ o r n l  
of this Division. I t  is the policy of the Department not to ex- 
tend immunity in any case unless there are sound and urgent 
reasons for such actions. [The memorandum was signed by 
Herbert J. Miller, Jr.. Assistant Attorney General. Criininnl 
Division.] 

1. The (7ou.rt Orda* Requ.ire?nmt : Qu~stimzab7e Pti7ity?-Far more 
difficult, conceptu:~lly and practically, is the coroll:~ry requirement of 
an applic:d~on to H Federal clistrict court, after Attorr~cy General 
approval, for n direction th:lt the vitness Lestify under the use re- 
striction provision (i.e., .bimn~unitf"'. As noted above, $1 witness has 
no right to an inununity grant. 

Immunity is the fised price wllicli the goverlment must 1m-j to 
obtain certain @rids of information, and only the government can de- 
termine how much infornlation it ~vants to "buy" in the light of the 
fixed price. Viewed thusly, a court has nothing on which to base a de- 
termination whether a pven immunity grant is "right" or -wrong." 
whether it should be made, or IT-hether it should not be made. Indeed, 

"Rlnkey, tlspecta of the El.irlfncc Gatkering Process i n  Orgnnized Crime 
C'nsea: -4 P~-cli~tlinar!r A n c r l ~ s i ~  in TEE PRESIDEST'S COV \CISSIOS OX TAW EXFORCE- 
MEST l S D  ADMIE;I~TBATION OF JUSTICE, TASK FORCE REPORT : OEGANIZED CRIME ilt 
87 (1'967) [hereafter cited ns Tass FORCE REPOET: Oeomrzm CRIME]. 



for a court to attem >t to nlalre such a decision, or for Congress to at- 
tempt to confer suc I I IL ].ole upon a constitutional court, would raise 
serlons questions of sepitration of pore13 under :irticle 111. i.e., con- 
ferment on it constitutional court of ;t function not "judicial" in 
natunl1  

The basic rationale for centrdizing immunity npprorals in the 
Attorney General also rebuts the idea that a court sl~oulcl thereafter 
make another, and final, determimtion. The Attonley General is to 
hare an  approval role, as phrased in Profe-sor B1:ikey s n lanomdum 
for the President's Cornm~ssion, beciluse only he  will hare the needed 

erspecti~e to choose which investigation is most inipor-tnnt." By 
Lf&n.ion, a courl. with no pitnoranlie rision of tohl  Federal law en- 
forcement plaruling :ind ~ ~ ~ ~ ' o ~ n p l i s h m e n t ,  will lack the needed per- 
spective for ill1 inforrrietl drcisio~i. 

With approvnl power centered in the Attorney General, there is 
likewise no need to refer tile 111:ttter to a court simply for recod keep- 
ing purposes. A centmlized -1ttorney General file should be sufficient. 

The President's Cor~linission mentioned only two grouncls for a 
court order requirement. It spoke of avoiding abuse of authoriQ by 
prowutors, and it spoke of the danger of llidden immunization for 
corrupt purposes. IIo~vever, with approral power centralized in the 
Attorney Gener:d, these two points really are :i single poiut: is the 
Attorney General to be trusted, or is a court sornelio~\- to review his 
good faith! Professor Blakey, in his suppor-tiiig memorundm for 
the President's Con~mission, speaks of nl. k .wsible" the Attorney 
General's decisioll in order to lnltinliire $el'%lpr of hidden h u -  
niation of friends." If such \\.ere t~ttemptecl, he s u g p t e d ,  the Federd 
district. court \roultl "haw inherent po\\-er to refuse to be a party to 
it." 12 --- 

Apart from the queston of "inherent power," which ~erhaps  may 
be conceded, who ~ ~ o u l c l  raise such questions! Wlii~t kinc \ of evidence 
could be adduced! 7Yho moulcl bear the burden of proof and who 
woul hare the benetit of pr~esumptions ! Would :tn attempted, narrow 
'*equity-clean hands" policing by the court really c:ill for il judicial 
finding on the ultimate issue of la\\- enforcement policy-Le., whether 
a "public-l~urpose" would be sen-ed by obtaining the information in 
question in eschan e for the irllmunity! TO be sure, we liare had our 
Teapot Dome ~c1111%;11, but does this i~lllerait risk jastify an attempted 
jndicial "good faith" inquiry in regard to every gr i~nt  of immunity! 

-1 court order req~iirca~ent will be 11:1rlnless, Ilowevel; if Federal 
district courts continua to view their role hare ns being solely n h -  
isteritll-i.e.. service ns :L recording *my. This nppronch was out- 
lined in the leacling case of U7Znzann v. United States, 350 U.S. 422 
(1956): sustaining the constitutionality of -the initial court order re- 
quirement statute, 18 U.S.C. $ 3486(c), con~ernilig gri111d jury investi- 
gation and national security. At the same tune the proposed language. 

" See, eg., Dixon. Tltc Doctrine of  S~para t ion  of Potcera and Federal Im- 
t~~tr t t i ty  Statrrtes, '23 Gm. WASU. L. REV. 501, 6 5  (I!=) : Wendel. Comptclvory 
Itnttt ~rnity Lrgislation and the Fifth l m e n d f t ~ c n t  Privilege: Serc Dct~lopnaents and 
S e w  Conflrsion, 10 ST. IBUIS U. 1,. J. 327, 362-36 (I!W).  See also Rogge, The 
S e ~ o  Federal Intn~unitll Art and the Judicial Function, 43 Cam. 1,. RET. 109 
( 1 2 7 ) .  
TASK FOWE REPOET: OWANIZEII C m m ,  81ipra note 8, at 87. 



while clearly negating a full policy revie\\-, would not prevent a Fed- 
eral district court from finding sufiicient reserve authority to deny 
a request for an inmunity order in the context of cronyism. 

The proposed draft statute, therefore, attempts to clarify the ambig- 
uity implicit in referring simply to 'Lcou~t order" by specifying that 
the direction "shall be issued?' \die11 the two facts are demonstrated: 
a cipublic interest" certification by the United States Attorney, and 
approval by the Attorney General. This approach leaves open the 
question of residual inherent pover of the court in special "Teapt  
Dome"-type situations. 

This latter eventuality is .so unlilrely, howover, that little mould 
be lost, in regard to the court-grand jury section of the draft statute. 
if the requirement of application to a Gnitexl States district court 
simply were deleted. The Attorney General, :IS part. of his approral 
power, could be expected to maintain as adquxte a record as one 
maintained by district courts. Indeed, the ,4ttorney General's rec- 
ordkeeping might have an added advantage in bei-ng centralized. 
Further, if there is seen to be :L need, particularly in the organized 
crime area, to permit official but um~sclosed (except to the witness 
himself and the p n c l  jury) i1nnlumit-y grants, the neecl could be ]net 
under n statute ploing the Attorney General ultimate responsibility. 
as tho issuer of the direction to testify. This need cannot be met under 
a requirelnent of application to a Federal district court. 
Because Congress has included a court order requirement in sereral 

recent iinmrunity statutes, it is retained in the draft statute. However, 
the matter should be given careful scrutiny, and it might be conclude$ 
that. a court order requirement is unneeded in this section. I n  t h ~ s  
connection it should be stated again that under the proposed use re- 
striction concept the %ocial cost'' of giving inlmlinity is lower than 
under an absolute imnlunity concept. Hence: the need for multitudinous 
checks to  safeguard against :In unauthorizecl grant of immuni t~  is 
reduced. 

2. Delegnbility of Attorney Gened Approvd Pmoer: The "Deputy 
ov A.s.sistant Attm72ey Genm3aF' Phm9e.-The proposed draft sta- 
tute expressly authorizes the Attonley General to delegate his ap- 
proval function to a "Deputy or Assistant Attorney General desig- 
nated by him." Hence, the approval in a piyen instance may be given 
by tho Attonley General personally, the Deputy Attorney General, or 
one of the Assistant Attorneys General. 

Bypassing for n, moment the question of statutory language. and 
focusing only on the policy questioli of whether or not the Attorney 
Geneml?s fi~nction of approring immunity grants should he delegable 
by him. two opposinp considerations appear. First, tlie basic rationale 
of requiring Attorney General approval. as .set, forth by the Presi- 
dent's Commision on Tlaw Enforcement and Administration of Jus- 
tice, is to centralize the approval power so that immunity will be 
granted only by a person in a position to know the full law enforcement 
kmifications of a gnrticular inmunity g 1 n t .  A second. m d  opposing 
consideration, is that enactment of n general Federal immunity stnt- 
ute (as the 1968 Omnibus Crime Bill rirtnnlly is already) may 
vastly increase the ~~uriiber of immunity requests from Federal inter- 
rogators, thus creating a neecl for delegation for tlie sake of admin- 
istrative efiiciency. 



On balance, it would seem to be unrwsonable to prohibit delega- 
tion. There may well be repetitive areas where the Attorney General 
could set forth inmmnity policies ancl allow subordinates to imple- 
ment the policies, case by case. Further, delegat.ion would not absohe 
the Attorney General of d t i ~ n a t e  responsibilit~. I t  also would be ex- 
pected that a centralized record still would be made of actual inmnn- 
~ t y  grants. If  necessary such a central record could be statutorily re- 
quired. couple,d with a duty to make an annual report to  Congess on 
inlmunity grants. 

If  Congress left the Attorney General approval power ~mqualified, 
the result might be to create totd delegabillty. I t  inay be noted that 
28 U.S.C. Fj 510 creates a broad Attorney General delegation pro~-ision 
as follows: '.The Attorney General may from time to time make such 
provisions as lie considers appropriate authorizing the performance by 
m y  other oficer, employee, or agency of the Department of Justice 
of any function of the Attorney Gene~d." There - e m s  to be no rea- 
son why this language \T-oulcl not apply to create delepbility u t o -  
matically regardmg WI h n ~ u i i t y  approval function specified by 
skatute to be exercised by the "Attorney General.?' 

With one exception the presellt statutes which make approval by 
the Attorney General a prwmclition of immunity simply name him, 
and are silent on delepbility. The exception is the Consunier Credit 
Protection , k t  of 1968 (Truth in J~ending Bill). 18 U.S.C. 8 895 
which specifies "approxwl of the Attorney General or his designated 
repressnt at ire.:' 

The draft statute limits delegability by retaining the approval func- 
tion at  a high lex-el ancl authorizing deleption on1 - to the Deputy 
Ittorney General or an .issistant Attornej- G-enera?. This langutge 
serves to lii@liglit the social cost in inmunity grants and nluiinllze 
the possibihtj of abuse through orerly broad subclelcgations by (he 
.ittonley General. However, the language may not be essential. The 
Department of Justice alreacly has required ITnitecl States Attorneys 
to check with nTnshington, as noted in the memorancluni of the De- 

artment's Crhninal Division quoted abox-e a t  the beginning of the  isc cuss ion of special clearance provisions. 

I?. P ~ o c e d u w  f o ~  d u f h - o ~ ~ ~ c r l i o r ~  o j Inwnunity (L*se Reat ~ i e t i o n )  i n  
Adneitm,istmti?;e Proceedings: No Court Otlder or Attorney Genmal 
Approval. but Sotice to  -4tto1.ney GenwaZ 

At the present tiwe no i~nmuiiity statute for formal aclministrative 
heitrings. whether held by an inclepenclent regulatoq- coinlnission or by 
an agency inside the executive branch (e.g.. hearings in Department 
of -1griculture under various regulatory stiltutes), conditions the 
grant of immunity either by a requirement of notice to  the At torn~y 
Geneml or by a requirement of obtaining a court order. Inimmnity is 
acquired, at the discretion of the ofirial conclucting the inquiry, when 
the witness responds under :i direction to answer despite a plea of 
self incrimination. And immunity may be acquired :iutomatically. and 
unknown to the official conrlucting the inquiry, if the statute is an 
"automatic" statute ancl not a "claim" statute as explained in part 
111-B, sup?.a. T l i s  latter problem is salt-eel by the Commission's rec- 
onmendation that. a plea of self incrimination be made a precondition 
of all immunity. 



The provipions in the proposed draft statute regarding immunity in 
iidministrat~ve proceedings are based on the uniforni clause concerlllng 
ni~turc and scope of inimuuity (section 1 of the draft statuh). Thqre- 
fore the discussion above (part 111-B, 111-C, 111-D) concernlllg 
requirement of a witness daini of his self incri~nination privilege, the 
use restriction concept of inunuuity, and elimination of tlie "penalty 
or forfeiture" phrase, is equally applicable here, and need not be 
repeated. 

Unlike the provision in the draft statute concerning procedup for 
conferring immunity in court-grand jury proceedings (section 2.  
discussed in Par t  111-E, supra), section 3 dealin with fonntd udmin- 
istrntire proceedings does not set up Attorney beneral r y p r o d  and 
application for a court order as preconditions to inmunlty. The pri- 
mary chan es from present practice, other than thcparious elements in 
section 1 o f the draft statute regarding nature of ~nmuni ty ,  are: (1) 
requirement of 10 days notice to the Attorne General of intention to 
uuthorize immunity, and (2) prorision that 6ongress shall specify the 
person or persons in the agency who shall hare the power to authorize 
~mmunity. Congress may choose to place the authority at tt hi 11 level B in the Board or A~ency ,  e.9.. commissioners of the Fedem Trade 
Conunission, or the Secretary of Agriculture. Subdelegation could be 
ex ressly authorized, or be left to general statutory provisions on 
su g delegation. The Commission need not fecl it should nlnke specific 
reconlmendi~tions on these points of detail, which iniglit vilry from 
agency to agency. 

More sigmficant aspects of the proposed reform are the provision 
for notice to the Attorney General, and the absence of a provision for 
application to a United States Ilistrict Court for i ~ n  inmlunity autliori- 
zation. These two pi~r ts  mill be discussed separutcly. 

There are seveml reasons for not requiring n court ordcr ns a pre- 
condition to immunity in formal administrative proceedings, in con- 
trast to the insertion of such a lw@wnent  in section 2 concerning 
court -grand jury immunity authorizations. First, there hns been no 
demonstration of need to milkc such a change in present pmctice. Sec- 
ond, Congress has shown no collcern or mterest regardinp such R 
requirement for administrative hearings, despite the fact that Con- 
gress has inserted the requirement in some recent court-grand juv 
~nlmunity statutes, as already mentioned. Third, as discussed in detad 
in part 111-E, supra. the court order requirement may not perform 
any important function even in the court-grand jury immunity 
statutes. It may even be sus t on constitutiond grounds (separation 
of powers) if the United SY tates district court should t q  to arrogate 
to ltsclf tlie final decision on ultimata immunity policy. Fourth, with 
the basic concept of immunity shifted from absolute immunity (eson- 
eration) to use restriction, the possibility that one agency% too casual 
confernlent of immunity may seriously harm a second agency's law 
anforcenlent progmrn is greatly minimized. Thus, the urgument for 
fe etitive rev~ews before munullity is conferred is weakened, even if 

T I  ~t e nssumed that a Federal district court could play n n~eimingful 
role in n "second-guessing" kind of review. Fifth. such bcnefits ;IS 

formalization of the immunity conferment procc?ss, and miking a. 
formal record, which may be thought to flow from il court order 
requirement, are achieved under the draft statute in two other ways: 



vesting by Congress of imnlunity conferment authority a t  a particular 
point un each agency: notice to tlie -4ttorney General. who can be 
expected to  keep a record of notices to him and his response. 

From the standpoint of the ngencies conducting formal acbninistra- 
t i m  proceedings, the most significant change in tlie clraft statute from 
jmsent procec1ui-e is the reqiurcment of 10 days notice to the Attorney 
Geneml. One reason for  the proposal is the point just ~nentionecl: for- 
inalization of the immunity oonferuient process, and recordation. F a r  
lnore important. lion-ever. is the thought that ever1 m d e r  a u e  restric- 
tion scope of inlnnunit.y, there ]nay be possible ad~*e~-se effects on other 
gorernniental agencies and other "public interests." Therefore, it 
seenis fair  ancl adrisablc to r e q ~ ~ i r e  that before conferring immunity 
an  administrative ageqcy at least notify the Attorney General a i d  
hear his renlonstrance, ~f any. necause the remonstrance \I-ould be ad- 
~ i s o r y  only, there would be no Lbconfrontation" between an independent 
regulatory commission and the -1 t torne~ General. which might p?se 
problems concerning the tr:~clitional understandings of commission 
"independence,'? if not constitutionrl problems. There would be onlj 
n "lold>;rin,a" effect. L U ~ o ,  for  tliose \\-lie might prefer a n  even stronger 
;\Lttorney General role. with a right of disaplxoval of a desired con- 
ferment of immunity, it may he noted that this effect ma? be achieved 
w i t l h  the executive 1)mnch. e.g., the  regulator;^ actirities of the 
Departnlent of -lyriculture, 1);y info~nial Presidential direction l~ncler 
existing immunity legislatioil, and under tlie draft statute. 

One final corninelit may be appended concerning further work on 
the matter of c o n ~ p ~ l s o ~ ~ y  testimony provisions for  aclministrative 
agencies. NOT that  the -1clministr:ltire Conference of the United 
States is formally organized nncl in operation. it may be that the Con- 
ference could serve as a clearing 1io11se for  research and proposals on 
box\- to imnlement this draft s t :~ t~ i t e  in ear11 agency. The d n f t  statute 
is open elided ~ I I  congressiolial implementation through cl&gnat,ing 
the responsible offici:~ls t o  authorize conferment of immuiity. I t  is 
also open ended concerning internal regulations hi each agency re- 
garding field ofice-head office ~.elationsllips, axid regarding the pro- 
cedure for  transmitting notice to the ,1ttorney General :mcf recei~ing 
m c l  rdin_r on his reinoiistrances. 

G. Procedure f 01- A u  thow'zntion of Inm!&ty ( Use Restrict ion) 
in  Congmwio~znl Inpzii)~ies : A7otice to the dttol-ney General : Cozirt 
0 rcle r 

The present provision for  immunity in support of con,mssional 
inquiry ( Immui i ty  Act of 1954) sets u p  a battery of preconclitions 
to confernlent of iinnn~nity, as annlyzecl in cletail in part 11-C-4(a), 
at~pci .  The proctdural sequcnce includes a requirement of o1,taininp 
a court order, after notice to the .\ttorney General who has a right to 
be 11eal.cl thereon. 

The pro\~isions in the proposed clraft statute regarding immunity 
in congressional inquiries arc ~ l m e d  on the uniform clause conceruiilg 
nature and scope of immunity (section 1 of the draft  statute). There- 
fore the discussion above (par1 111-B. 111-C, 111-D) co1ice1-ning re- 
quirement of a \vitness of clai~n of his self incrimination privilege, the 
use restriction concept of inun~u~i ty ,  nncl e1iniin:ttion of the "penalty 



or forfeiture?' phrase, is equally applicable here, and need not be re- 
peated. The draft. statute does expand the coverage of the immunity 
provision beyond national security investigations to enconlpass the 
total investigatory power of Congress. 

Regarding procedure for a i~ thor iz in~  conferment of immunitv, 
the draft statute retains, bnt clarifies, the provisions for notice to the 
-UAornev General, and for appljcation to a TTnitecl States district court 
for an authorizing orcler, Continuance of the rcn_uirement of notice to 
the Attornev General prior to congmssional confwmcnt of immunity 
is supported by the same considerations listed above (Part 111-I?) 
whicll support Attorney General notice as a precondition to confer- 
ment of immunity bv an administratire agency. (Sea d e o  the discus- 
sion in Part I T - W ( a )  concerning apparent pnrposes and motim- 
tions which led Congress to insert the Sttorney C3neral notice re- 
quirement in the Immunity Act of 1954.) 

I n  short, immunizing against prosecution for crime. even in the 
limited form of a rule of use restrictio~l on evidence elicited under a 
compnlsog testimony provision. is  serious business. Therefore, iin- 
munity should be conferred sparingly, and should never be conferred 
without the maximum possible knowleclge of the potential adverse 
effect the immunity conferment may hare on crinlinal lam- enforcement 
plans. The Department of Justice is the central point of knowledge 
concerning criminal law enforcement. Hence, regarding immunity in 
the context of court-grand jury action, the draft statute us alrcndg 
noted gires the Attorney General ,an approral power. Regarding im- 
munity in the context of administratire proceedings, and also congres- 
sional inquiries, he is to be given notice and a power of remonstrance. 
although not of veto, before immunity is conferred. In the special 
instance of congressional inquiries, in contrast to aclrninistrati~ e pro- 
ceedings, it ~ o u l d  be ~-irtually untllinkable t o  give the Attorney 
Gclneral the nclditional power of d i sappro~d  of conferment of im- 
munity, because in a Teapot Dome-type conpessional investigation 
the Attorney General himself wodd be the focus of the inqniry. 

More difficult conceptually and practically is the additional pre- 
condition to cwnfennent of immunitr in  congressional or court-gmncl 
j u v  inquiries of application to :I United States district coi~rt for a 
direction th t~ t~  the witness testify under use restriction protection. Tlie 
separation of powers objections, and practical objections, to full court 
review of the wisdom of authorizing immunity hare been discussed 
above in part IT-G(4)a and part TIT-E. However. Consess has 
seen fit to create and continue this pro\-ision in regard to congrcs- 
sional inquiries and in regard to recent court-grand i u q  immunitv 
statutes. And, since U77mann r. Unikd States. 3.50 1 - 3  -4% (1966). 
problems both of constitutionality ancl of insuficiencv of information 
for ~nem~ingful judicinl scrutiny. hare been nverted b~ making t h ~  
court& function a weak nnd paltry thing-ministerial, not 
discretionary in nature. 

The ciraft statute, accordinglv, in continuiilg the requirenlent of 
application to a Vnited States district court. nlnkes more clear than 
the present statute the intention that the coi~rt's function is not discre- 
tionary. Tl ln  court "shnll" issue the direction to testifx- subject to a 
finding that the proceclnral requirements concc.rning specified voting 
arrangements in Congress. ancl notice to the Attorney Genrml, h a ~ e  
been met. 



When all this is said there may be, nevertheless, some merit in 
continuing this meager court role, perhaps more merit than in regard 
to the court.-gmnd jury section of the draft statute. For  one thing, the 
Congress is even further removed from criminal law enforcement re- 
s~mnsibilities than we the aclministrative agencies. And yet the broad 
charter of congressional inqiiiry poKer lnay lead congressional in- 
vestigators into many areas d w e  an immunized witness response mny 
affect criminnl law enforcement planning. Hence, there may be merit 
simply in the additional formality-beyond the needed requirement 
of notice to A t t o r n e ~  General--of making nn application to  a district 
court. (The recordation aspect as noted already is immaterial because 
the d n e s s  knows. and the dual records in Congress and the ofice of 
the Attorney General shoulcl be sufficient. ancl indeed more readily 
rtvailable, than n court record.) 
-1 further supporting reason for continuance of the requirement 

of application to a district court is that it codd  conceivnbly be con- 
\*srted into n sort of declaratory judgment proceeding not on tlle 
wisdom of conferring immunity or no. but on the question of con- 
stitutional jurisdiction of Congress over the inquiry area. statutory 
(or resolution) jurisdictioli of tlle pnrt icul~~r agent of Congress over 
the inquiry, ancl relevance of the information sought to tlle nuthorized 
in uiry. 

Poncededl-y, one of the opinions by a divided court in i n  re Xc- 
Eltwih. 248 F.2d 612 (D.C. Cir. 1957). sugfiests that a witness, eren 
if entitled to a notice of congressional application to court for an 
inl~llUUit~ order, nlay a t  thnt stage raise only procedural objections not 
extending to such nlntters ns jurisdiction and relevancy (opinion of 
J u d g ~  Burger ecnclorsecl by four other judges). HOD-ever, the founcln- 
t ion for Judge I3urger.s narrow x<ew of the scope of the pretestin-ronv 
court proceeding is not clear. I t  mag clerix-e from the particular statute 
st issue. or from assumed general principles of prematnrity in reach- 
ing large constitutional and jurisdiction:~l issues. I f  the latter. the 

:1 Ion :IS view then expressed by Jiidge Burger is snbject to modific t '  
jndicial concepts of the p r o l w  scope of preventive relief on coilstitu- 
tionill issues brmden, cf. Dom,h?*ozcski v. Pfiter. 380 V.S. -1-79 (1965). 
Further. the opinion in ;IlrE7?-rrth by Chief Judge Edgerton. endorsed 
by three judges for this pnrpose. suggested no restraint on the scope 
of witness chal lene  in a pretestimony hearing on the issue of author- 
izing immnnity. Hence, it D-onlcl seem that. despite XcElrath n kind of 
declaratory judgment practice nt the pretestin~ony s t a p  coi~ld develop 
if cleenlecl fitting by the Col~rt, under gener;~l princ~ples concerning 
ripeness of constitution:ll and jurisdictionill issues for a conclusive 
:iclindic a t'  on. 

r n d e r  our decided cases concerning congressional investigations 
there are potentially four Gnds of restraints of a jurisdictional nature 
which the courts may impose, in an sppropri:~te proceeding. First, a 
court may review to :~scert:~il~ wlletller t h ~  investigation falls within 
the total constitntional scol)th o l' the con~.r~ssion:il investigntory power. 
f i ? b ~ t o v ~  V. Thom;t,.son. 103 1T.S. 168 ( 1850) : rllcf=inin v. ihtrghe~~fy. 
273 V.S. 135 (1P37) : Si~c7rri1. v. United States. I 79  TT.S. I 63  (1929). 
Second. n court may review to :~scertain \vl~etl~er ;I committee inresti- 
cation exceeds the scope of the autl~orizing resolntion. or perhaps 
is 11-liolly nnnuthorized. rrnj ted Slates I-. Rirnw7.y. 315 1T.S. 41 (1 953). 



Third, a court may yeview to ascertain whether the testimony sought 
is constitutionally privileged under the fifth amendment's self 
incrimifiation clause, rrhich is irrelevant in this immunity statute 
context, or is privileged nncler some other constitutional provision 
swlr as the first nn~endment. Although the Supreme Court has not 
yet allo\~ccl a congressional witness to sllelter under the first mend-  
ment, it has been d l i n g  to take a look and has split fire t o  four on the 
issue. B a ~ e n  bZatt T. United States, 360 U.S. 109 1959) ; cf. Gibson v. 
FZon'cZa Legislative Znveatipztion Committee, 3 '7 2 U.S. 539 (19e3.3). 
Fourth, a court may review to ascertain whether the testinlon~ sought 
is relevant to the authorized inquiry. Watki,ns r. United States, 354 
E.S. 178 (1937) ; Deutch v. United States. 367 U.S. 456 (1961). 

I n  short, deletion of the requirement of congressional application 
to a clistrict court as a precondition of conferment of immunity would 
not sacrifice any vital interest, so long as tho requirement of notice to 
the Attorney General rrns retained. A t  tlie same time, the retention of 
the requirement is harmless so long as district courts respect the 
UZmann principle, nncl it may have some positive benefit. 

It may be noted that, while under section (4) , the -Attorney General 
must be given 10 clays' notice of the application, which is the same 
period as for administrative imnmity  under section (3) ,  he also may 
obtain under section (4) delay up to 30 days in the issuance of the 
direction. This difference reflects the fact that the same urgency is 
not expected ~ i t h  respect to congressional factfinding inquiries as 
~ 5 t h  respect to achninistrative investigations, while, at the same time, 
the Attorney General's "lobbying" efforts with Con,- or a c o n p s -  
sional committee would appear to require more t h e  than TFith an 
administrative official or board. 

H. Pre-Bearing Issuance of Direction to Testify 

I n  subsection (b) of section (I), the proposed draft authorizes the 
issuance (by the appropriate authority) of a direction to the witness 
to testify or produce other information, in adrmce of the time when 
the wit.ness wt.ually asserts his privilw against self incrimination. It. 
is nlade clear, however, that the direction cloes not become effective, 
i.e., immunity is not confei~ed, until tnhe witness does his 
p r i ~ i l ~ g e  and the direction to testify is comrnunicated to him by the 
presidmg official at t.he inquiry-the foreman of the ,mnd jury, the 
hearing officer a t  the administrative proceeding, the chairman of the 
congressional comuittee or subcommittee. I n  effect, this subsection 
permits (but does not require) the issuance of a contingent direction, 
when the circumstances indicate its desirability in a particular 
siti~oticln. 
? - - . - - - - - -- - 

The general purpose of this device is proccduml efficiency. I n  the 
convent-lonal situation i t  is not unusual for the United States Attor- 
ney, the administratire official or congressional committee counsel 
to be forewarned that a witness is going to refuse to answer or is willing 
to cooperate if he can have immunity protection. To require, in such 
circu~nstances, that he first appear at the proceeding and claim his 
privilege, mld that the proceedinp then be recessed or adjo~uned while 
the necessary direction is applied for and issued results only in 
perpetuating a useless ritual. 



Authorizing a contingent direction would also go a long way toward 
dissipnting objections which might be made to the new requirement of 
s~)ecinl approval of tlie grant. together with 10 days' notice to the 
Attorney General for administrative proceeding immunity. Presently, 
under many Federal immunity statutes, whoever issues the subpenn 
determines whether immunity is to be granted. even though a claim 
of privilege is required before inmunity is conferred. For  internid 
~~~wcedura l  efficiency there probably is nothing snperior to this method : 
but the external cost is tlint some grants may be improvidently (or 
unk~iowingly) pan ted  :tnd complicate ongoing Department of Just.ice 
investiptions and prosecutions. The middle ground proposed here 
is that, while special approvnl tmcl notice to the -1ttorney General are 
essenti:tl, public officials in the field may anticipate their needs in order 
to minimize such delay. interruption or inconvenience as observance 
of these requirements might impose. 

The procedure provided for congressional immunitp under the In- 
munity .1ct of 1954 is somcwlint nnalogous. There irnmunity is.con- 
ferrcd when t,lie witness claims his privilege before the conpresslonil1 
committee and he is dirwted to answer by the presiding officer, pro- 
vided tlmt an order authorizing snch direction has been filed by tlie 
,zl,proprinte United States District Court. I n  :it l e d  one cl?se, In, re 
XcElt~ath. 2-48 F.2d 612 (D.C. Cir. 1957) (see discussion in Part  11- 
C - % ( a ) .  mprg) .  the conpssional  committee applied for the order- 
and gnve notice to the -4ttorney General. who stated he had no objec- 
tion-prior to  the witness's having claimed his privilege. Although, 
when the witness sought to intervene, the court held that the proceed- 
ing was moot because tlir nl~plicntion had been mitde prematnrely, 
it appears quite clear t h t  the ground for this holding was that the 
statwte did not authorize! n preclaim application : 

The Act does not authorize grants of immunity to persons 
TI-ho are not witnesses but may in the future become witnesses, 
may refuse to  testify, and may claim their privilege. Sothing 
in the Act suggests that Congress nleant to authorize p n t s  
of unlimited inlmunity to possible n-itnesses in exchange for 
u~~described evidence of ~mdisclosecl value in unidentified 
investigations. (248 F.2d nt p. 615.) (Emphasis added.) 

I t  shoulcl be noted that the proposed statute does not require t h 3  
notice of the pre-hearinq issiit~~ice of the d imtion be gix-ento the wit- 
nes. I3ecause of one of the JfcEl~ath opinions (by dudge Burger) 
remrding the ouestinn of notice. this onlission mn*. not b nn ?- iirm 
g r o ~ ~ n d  as the explicit authorization for a preclaim application. In  
- c E l m t h  five of the nine judges concurred In stating that '.. . . tlie 
witncss should be given reasonable notice of the application, be nl- 
lowed to appear in the proreeding and 1w lienrd . . ." on questions 
as to the  procedural regularity of the applicntion (248 F.", at 617). 
I t  is ricvertheless believed tlmt the Commission is justified in omitting 
the requirement of notice to the witnes from its proposed immunity 
statute. First, it is not clear to what extent. if at all, this opinion 
limits IeLrislutire action. The u~ianimous decisioii of the court was to 
require dismissal of the application as premature. so that the discus- 
sion as to intervention by tlie witness may be regarded as dictum. 
Jloreover, the context in which notice to the witness is discussed by 



Judge Burger suggests that the primary purpose of his opinion was 
merely to oxpress :I narrower ~ j e w  of the scope of what the vitness 
could contcst. if he intervened (under rule 24(a) of the Federal Rules 
of Civil Procedure), than that expressed in the other opinion (by 
Chief Judge Edgerton, stating the majority view as to prematurity). 
which implied that the witness could contest :I mnture application on 
any ground. The Burger opinion lists the procecluml issues the witness 
might raiw, ie.. co~npliance d h  the statute, hut explicitly rejects the 
not~on that he might raise issues regarding the scope of the inquiry. 
the pertinency and relevancy of questions propounded or the con- 
stitutionality of the statute-all of vh ic l~  must await the event of hls 
being prosecuted for contempt. According1 y, :11 though notice is 
spoken of ns  something which "should be given," it is not sufiiciently 
discussed to determine whether it rws intended ns ,In inevitable right 
derived from constitutional due process or ns a right. linked to the 
context of that particular statute or merely as a corollary to the pro- 
cedural right to intervene c o n f e d  by rule 24(a). In any erent, of 
course, McE?mth. is not a Supreme Court decision on a constitutional 
issue. 

A second reason for. in effect. ignoring McElrath is that, eren if 
notice to the witness becomes a judicially imposed requirement, i t  
141 not materially affect the proposed statutory scheme. Ti?len the 
witnes is willing to receive the immunity, notice d l  be a mere 
formality. When ho does not wish to testify in any erent, there still 
remains some utility in avoiding the ritual of his first appearing and 
claiming his privilege. Further, as the Durger opinion suggests. if 
his challenge to the npplicathn can only be to procedural regularity, 
it is likely that notirc of the application will often, again, be only a 
formdity. ( I t  may he noted that a witness who testifies under n d i m -  
tion erroneously ~nacle will probablv hare the benefit of 1 1 s  restric- 
tion immunity under the same principles which PI-ern judically 
imposed immunity. (See part TI-D, .wpm.) That the direction was 
i n d i d ,  however, w0111d be a defense to prosec~~tion for contempt for 
refusal to answer.) 

,QPPENDIx A 

MISTING IMMUNIN STATUTES 

Provirion of Code-titletsaction 

7 U.S.C. 5 15 
7 U.S.C. 5 222 
7 U.S.C. D 499m(l) 
7 U S C. 6lO(h) 
7 U:S:C. % 855 
7 U.S.C. 5 211Yb) 

11 U.S.C. 5 2YaX10) 
12 U.S.C. 4 182Kd) 
15 U.S.C. 5 32-33 
15 U.S.C. 149  
15 U.S.C. i 77v(c) 
15 U.S.C. 178Nd) 
15 U.S.C. 179Ne) 
15 U.S.C. 5 80aJlCd) 
15 U.S.C. 6 8Ob-9(d) 
15 U.S.C. 6 1Wc) 
IS U.S.C. f 715h(a) 
15 U.S.C. 1717m(h) 
16 U.S.C. 18251(g) 
I8 U.S.C. 8 83Yb) 

Subject TY PS 

Commodity Exchange Act ................. Automatic (subpena). 
Packers 1 Stwkyards Act ................ Do. .. Perishable Agricultural Commodities Act. Automatic (subpena and osth). 

... Apricultural Market~ng Agreement Act.. Aulomalic (subpena). 
Anti-Hog-Cholera Act .................... Do. 
Conon rcrearrh and promotion investim- Claim. 

tions. 
Bankruptcy -.--------------------. -. -. -. Automatic (use reslriction). 
Federal D e k t  Insurance .............. Claim. ............... 
Sherman Anlitrust Act .................... 
Federal Tnde Commission AcL ........... 
Securities Act of 1933 .................... 
Securities Gchan~e Act d 1934 ........... 
Public Utility Holdinn Company Act of 1935. 
Investment Company Act of 1940 .......... 
Investment Advisers Act of 1940 .......... 
China Trade kt 1922 ................... 

........ 
Automatic. 
Autwnatic (subpena). 
Claim. 

Do. 
Do. 
Do. 
Do. 

Automatic (subacnr and 
. .  ..................... Connally Hot Oil Act Claim. 

Natural Gas Act ......................... Do. 
Federal @we! A c t  ...................... Do. 

......... ICC invwtrgbons re explosives.. Do. 

oath). 



MISTING IMMUNIlY STATUTES 

Provision of Cod&itle/section Subject TY pe 

18 U.S.C. 
18 U.S.C. 
18 U.S.C. 
18 U.S.C. 
18 U.S.C. 
18 U.S.C. 

19 U.S.C. g1333(e) 
26 U.S.C. 8 4874 
26 U.S.C. $5848 
26 U.S.C. 6 7493 
27 U.S.C. 52M(c) 
29 U.S.C. 5 161 
29 U.S.C. g 209 
29 U.S.C. 13We)  
29 U.S.C. 8 521(b) 

42 U.S.C. 1 4W9 
42 U.S.C. 6 2201(c) 
45 U.S.C. 6 362(c) 
46 U.S.C. g 827 
46 U.S.C. g 1124(c) 
47 U.S.C. 5 4 M 1 )  
49 U.S.C. 5 9 

Consumer Credit Protection Act of 1968.-.. Claim and court order.! 
Narcotics Control Act .................... Do. 
Welfare and Pension Plaw Disclosure Act-. Do. 
White Slave Act ......................... Furnishing required statement 
Electronic surveillance ----._------------- Claim and court order. 
Internal security ........................ Claim and court order. (US. 

Attorney's publ~c mterest 
certification and Attorney 
General approval rmt required 
for mngressional 

Tariffs Act .............................. 
Cotton Futures Act ...................... 
Gun Control Act of 1968 .................. 
Cotton Futures Act (tax) .................. 
Federal Alcol~ol Administration Act..---.-- 
Labor Relations Board investigations--.---- 
Fair Labor Standards Act ................. 
Welfare Pension Plans Didosure Act.----- 
Labor-Management Reporting and Dis- 

closure Act. 
Social Security Act ....................... 
Atomic Energy Commission Act .-.----- .. - 
Railroad Unemployment Insunncs Act.--.. 
Shipping Act ............................ 
Merchant Marine Act .................... 
Federal Communications Act -..---.------. 
Damage suits against common carrier 

(Interstate Comme~e Act). 

Interstate Commerce A c t  ---------------- 
Motor Carriers Act ....................... 
Water carriers ........................... 
Freight forwarders 
Federal Aviation Act ..................... 
Subversives Activities Control Board------. 

Second War Powers k t  ------------------ 
War and Defense Contract Acb ............ 
Housing and Rent Ack ................... 
Export Control Act of 1949 ---_------------ 
Defense Production Act of 1950 ........... 

procedining). 
Automatic (subpena and oath). 
Automatic. 
Registration (use restriction). 
Automatic. Automats (subpena). 

Claim. 
Automatic (subpena). 

DO. 
Do. 

Claim. 
DO. 
Do. 

Automatic (subpena and oath). 
Claim. 

DO. 
Claim and court order (use re- 

striction) (m, other require- 
ments), 

Automabc (subpena and oath). 
DO. 
Do. 
Do. 

Claim. 
Auiomatic (subpena. when 

!sued by Attorney General 
on representation that tes- 
timony is necessary). 

Claim. 
Do. 
Do. 
Do. 
DO. 

I U n l e  otherwise indicated, a "claim & court order" type includes U.S. ~ttorney's "necessary to public interest'' 
c e r l ~ f a t ~ o n  and approval by the Attorney General. 

SECOND I S T E R N  REPORT OF THB COJfBfISSION TO TRE PREGIDLW AND 
THE CONGRESS 

NATIONAL COM~IIS~ION ON REFORX OF FEDEBAL C B ~ I S A L  LAWS, 
Washington, D.C., March 17,1969. 

The P~SDCLFT,  
The White Home. 
Washington. D.C. 

D m  MR. PRESIDEST : 
This is the second interim report by the National CoIIlIILiSSion on Reform 

of Federal Criminal Laws and the first recommending a specific reform for con- 
sideration by the President and Cougrosa The reform relates t o  the matter of 
granting immunity to  a witness in order to compel him to testify deapite his 
assertion of the privilege against self-inmimination. 
As noted in our first interim report (of November 4. 1968), we a r e  primarily 

engaged in drafting a new code of federal criminal laws, definhg offenses. de- 
fenses, and sentencing authority. Since it  is  to be a n  integrated and systematic 
code, our work does not usually lend itself to eerernble recommendations. We 
hare been prompted to move ahead with the recommendations here, however, 
not only because the need Is manifest hut also because i t  can be met by provi- 
sions which a r e  independent of the other reforms upon which we have been 
working. 



We annex to this report statutory prorisions recommended for reform of 
immunity, together with a report on federal immmity prepared for us  by Pro- 
fessor Robert G. Dison. Jr., of the George Waslungton rnirers i ty  Law Center. 
The report included appendices consisting of a list of existing federal immnni@ 
laws and some sanq>les of them. 

Upwards of .W different statutes now nuthorim the granting of immnnits in 
federal matters. They rnry i n  a number of respects. The proposed reform would 
replace them ~\-ith a-single set of prorisions having the following features: 

1. The scope of immunitg mould be converted from immunitr of the witness 
fro111 prosecution for  all matters related to his testimony to imlnunitg from 
use of the testimony, o r  i t s  fruits, against the nitn- in a criminal case. 

2. The witness would have to clninx his pririlege iu all  cases before the 
immunity could be grnnted, unlike some esisting statutes which confer inmunitT 
:mtomatically when a subpoenned witness testifies. 

3. Instead of the an thor ib  to  grant immunity being c o u f i n ~ l  to inquiries 
having a specified subject. which leaves some matters of interest outside the 
compulsory testimony pon-er, the imn~unity ~ ~ t h o ~ i t y  would extend t o  a7l court. 
grand jury, nnd Congressional proceedings, and to those adn~inistratire proceed- 
ings designated 1)s Congress. Authorit;r to determine when the need for informa- 
tion warrants a n  irnmnnitp grmt would be rested in responsible officials to the 
e x t ~ n t  of their jurisdiction. 

-1. To meet the concern that  immunity may be imlx-oridentlg conferred. a cen- 
trnlizing role is  given to the Attorney General. He, o r  another high Depart- 
ment of Jn.&.ice oI?icial, must approve grants to he authorized by a United States 
.%ttorney: and he must be given notice of grants to  be conferred in Congressional 
and administrative proceedings. The proposal requires notice hut does not gire 
a reto power to the Attorney General because the likelihood of his being able 
to persuade the Congress o r  department or agency officials that a particular 
imxnuni* grant would be unwise makes it  unnecessary t o  face difficult con- 
stitutional or policy issaes arising from a requirement t h a t  he approve it. 

5. Since on many occasions i t  can be anticipated before a witness appears 
to  testify that  he nil1 assert his privilege, t h e  proposal permits a contingent 
grant of inxnluniQ by the responsible official, to become operative when the 
pririlege is asserted. This procedure should permit avoiding inconrmience, delay, 
nnd unnecessary ritual. 

6. Althoi~gh we make no recommendation a s  t o  which official or what body 
within a department o r  agency should be grnnted the  authority to confer im- 
munitr in  administrative proceedings, me do pro-iidc a standard prorision for  the 
exercise of such au thor ib  once the Congress has determined by law who should 
hare it. 

We a re  satisfied that  our suhssitution of immunity from use for imnluni@ 
from prosecution meets constitutional requirements for overcoming the  claim of 
pririlege. Immunity from use is the only consequence flowing from a riolation 
of the indiridual's constitutional right to be protected from unreasonable 
searches and seizures, his constitutional right t o  counsel, and his constitutional 
right not to be coerced into confessing. The proposed immunity is thus of the 
.wmc scope as that  frequently, wen though unintentionally. conferred a s  the 
result of constitutional violations by law enforcement officers. The change from 
absolute immunity to  a use-restriction supports our  recommendation tlrat Con- 
gress no longer confine immunity authority to  inquiries regarding a limited 
range of legidatirely-specified subjects. At the same time this change in the 
.scope of the immunity nroids the concern, which 1 1 ~  arisen a s  the result of 
recent Supreme Court decisions, regarding the impact of federally-compelled 
information on state prosecutions. State promutioms would be thwarted only if 
the e ~ d e n c e  upon which they are  to proceed hns been derired directly or indirectly 
from the federal compulsion. 

The prorisions wc propose could nppropriately be placed in Chapter 2B of 
Title 18 of the b i t &  States Code: a t  the same time the immunity prooisious 
in Sections 8% 1406, 1%-A(1)). 2514. and 3486 of that Title should he repaled. 
We further recommend that, exrept for Swtion 2424 of Title 18 (dealing with 
the filing of a stntement required under the White Slare Act) and Se t ion  %fi 
of Title 26 (dealing ~ 5 t h  registrations nnder the Gun Control Act of I=), the 
immunity provisiom of the  other laws listed in Appendix A of the i ~ n l ~ l u n i e  
rermrt be remaled: a t  the same time legislation should be enac-ted namiug the 
appropriate permn or body in the mrious federal ilepartments nr~d agencies 



nuthorized to Issue a direction to testify, a s  required by Section 3 of our 
proposal. 

Directions t o  testify under Section 2 of t h e  proposal (court and grnnd j u v )  
nud under Section 4 (Congress) can be enforced through existing proridons. 
When testimony is  required by court order. refusal would be contempt under 
Section 4.01 of Title 18, United States Code. When testimony is required hefore 
Congress, refusnl would be n misclenieanor under Section 192 of Title 2, rni ted 
States M e .  

The ndequncy of existing law to (lei31 with enforcelllent of directions to t e ~ t i f ~  
under Section 3 (formal administrative proceedings) will depend upon which 
ofikials o r  bodies Congress determixies should have the immunitpgranting au- 
thority. k i s t i n g  prorisions npplicnble to certain ngencies now make it a mis- 
demeanor to  "refuse . . . t o  answer ally l a r fu l  inquiry" of the agency. See, for 
example, first pnrngraph of Section Tfi of Title 1.5. I'nited States Code (Federal 
Trade Commission) ; ~ub8eCti0~1 ( c )  of Section 7811 of Title 15, Vnited States 
( 'de (Securities nnd Eschangr Con~mission) ; last sentence of Section 46 of 
Title 49, T?mitwl Stntes Code (Interstnte Conixnerce Commission). 

The Commisuio~~ hns under co~x.riclerntion n provisiou which would nieke i t  an 
ofense to intentionally fail or refuse to comply with n direction to testify, law- 
fully issued under the provisions proposed here: but until i t  is forthcoming m 
n part of our complete code. we a re  satisfied with existing laws dealing with 
unlawful refusals t o  t e s t i i .  

Respxtfolly snbmitted for the Commission. 
EDMTJXD G. Baows. Chainnun. 

(a) h witness who asserts his privilege against self- 
incrimination before either House or committee of either 
House or n joint committee of both Honses of Congress, 
or a court or grand jury of the United States, or in a 
formal nhinistrat ive proceeding may be directed to 
testify or produce other inforniation as provided in this 
article. He shall not thereafter be excused from testify- 
ing or producing other information on the p u n d  that 
his testimony or other information required of him may 
tend to incriminate Iiim. But neither tlie testin~ony nor 
other compelled disclosures of the witness, nor any infor- 
mation or e d e n c e  clcrired therefrom, shall be med 
against the witness in ~ iny  criminal case, except a prose- 
cution for perjury or any other offense constituting a 
failure to comply with such direction. 

(b) A direction lo testify or produce other infor- 
mation authorized by tliis article may I>e issued prior to 
the witness's assertion of his privilege against self- 
incrimination: but tlie direction shall not, be effectire 
until the witness asserts his privilege against self- 
incrimination and the person presiding oTer the inquiry 
communicates the direction to him. 

( c )  As used in tliis article "other infornintion" 
includes :1ng book, papel*, document, record, recordation. 
tangible object or other n~titerinl: nnd "formal adminis- 
trative proceeding" means any pmxeding for which an 
agency of the United Stntes is arthorized to issue sub- 
poenas and at  which tes thony of witnesses may be taken 
under oath. 



When the testimony or. other infornlation is to be 
presented to :L conrt or gmncl jury. the direction to the 
witness to testify or produce other information shall be 
issnecl by the l31irecl States District Court upon appli- 
cation therefor by the United States Attorney. The 
application may be m:de wlienerer, in the judgment of 
the l7nited States Attorney, the witness has asserted or 
is likely to assert his priblege against self-incrimination 
and his test imon~ or other information is or will be nw- 
essaqy to the public interest. and tlie application has been 
approved by the Attorney General or a Depntp or Assist- 
ant Attorney General designated by him. 

Section (3) .  In~,mu?&y in Fo~maZ Administy-ative P?-oceediing. 

m e n  the testimony or other information is to be 
presented in a formal administrative the 
direction to the witness to testify or procluce other infor- 
mation shall be issued bg the peson or nersons in the 
agency concerned to whom such authority has been given 
by statute. The direction may be issued whenerer, in the 
judgment of suich person or persons, the -ritness has 
asserted or is likely to asserk his privilege against self- 
incrimination and his testimony or other infor~nation is 
or will he necessqry to the public interest, but no sooner 
than ten days after service of notice upon the Attorney 
General of an  intention to do so. 

Section (4). hzn~,u?tity Before Congress. 

( a )  When the testimony or other information is to 
be presented to either House or a committee of either 
Hotwe or a joint corninittee of both Rouses of Congress, 
the direction to the witness to testify or produce other 
information shall be issued by x Vnitecl States District 
Conrt, upon application therefor by a duly authorized 
representative of the House or committee concerned, and 
subject to the requirements of this section. 

(b) Before issuing tlie direction, the court must find 
'that app1ic:ltion m s  authorized. in the case of proceed- 
ings before one of the I-Tonses of Congress, by affirn1ati1-e 
rote of a majority of the members present of that. House, 
or in the case of proceedings before a committee, by 
affimatke vote of two-thirds of the members of the fnll 
committee. 

(c) Kotice of the application for issuance of the 
direction sllall be serrecl upon the Attorney General a t  
leust ten clays prior in the date .when the applic&on i5 

macle. Ppon the request of Attozney General. the court 
sllxll defer issuance of the direction for not longer than 
thirty days from the date of such notice to the Attorney 
General. 
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