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I - - 
PREFACE . w rii 

This is the thirdl and last, volume entitled "Working P a y e r s  of:'&-* 
National Com~nission on Reform of Federal Criminal L a w s y '  I$ae. ..I 
otlier two volumes, published in August 1970, contain ~ n a t e r l d s  
by the Co~iimivsio~l in drnfting its Study Dlzlft of u new 1;deya.l Crim- 
inal Codc, published on June 17, 1970. Those niaterials consist of t b -  
consultants' reports nnd staff niemoranda which. served as n basis for 
stat.utory provisions subm~tted to tho .Ch~ii~nisslon ant1 its Advim 
Co~llmittoe for discussion, and, in additloa, staff notes which deal -itT 
issues raised a t  thoso discussions or. considere? subsequently. TI,- 
volumes are avuilnble for purcliase In sets wll~ch ~nc:lude, t h e  -, 
Draft from tho S u  orintontlcnt of Documents, U.S. ( I ~ v c ~ ~ ~ , ~ ~ ~  
Printing Of'tice, Wns P 1111@011, I).C. 20402 for $895. l'he COnllrllssionb 

iusue! Jllrluti 7,1971, is available from the s n ~ i i d ' s ~ ~  
contains the ?oi~isiission's ~ I U ~ S ~ S  re ~ r d i l f g  a new 

F~vleriil Cri~ninal Code, including revision of the Stnt y Ih,nft. 
J m  16, 1?71 
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Statement of Emanuel Celler, Chairman, The House Judiciary 
Committee 

Tho National Commission on Rcform of Federn1 Criminal Laws 
was established by Congress in l O G G  to undertake a complete review 
nnd to recommend revision of lthe federal criminal Imws. The legis- 
lation establishing the Canmiwion (l'.L. 80-801, 80 Stat. 1516) 
originnted in the Rouse Judiciary Committee (IT. Rcpt. 1891). The 
membersl~ip of t l ~ o  Colnmission included n bipartlsnn array of Con- 

ressmon, each of whom wns nlso a member of the Nouse Judiciary 
Bornmittee: Robert W. Knstenmeier (D.-Wis.) [Clmirman of Sub- 
committea No. 3 on revision of the lnms], Ahner J .  Mikvn (D.-Ill.) 
:ind Riclrad 1-1. PofT (It.-Va.), who lind been elected Vice Chnirmnn 
of the Commission by his fellow Commission members. 

The Commission ended its work on Janutiry 7,1971, with the trans- 
mission of its Final Report to the President nnd Congress. 

The Commission's \Vorlting Papers, which to date had comprised 
two volumes, are now completed by the publication of Volume III. The Wary Papers contain comprehensive review! of many aspects of Che 
present aw and detail the legal bases and pollcy foundations for the 

n Ions. Study Drnft provisions nnd for nlternntn formul t' 
This volume of the Working Papers contains additional memoranda 

on particular recommendnitions of t*he Commission as we!1 as guide- 
lines for conformi~~g "rtlo 18, Parts TT-V and o6lier T~t.les of the 
United States Code 4x1 the recomrncndd~pns of the Final Report. This 
will stimulate incisive comment of whwh the Committee will d t i -  
mately be the beneficiary in inquring our cltizens a comprdiensive, 
r d o n n l  nnd modern federal c~*iminnl law. 

EMANUEL CELLER,, 
OhuirnTlCUn, The House Judiciaq Oommzttce. 

JUNB 15, 1971. 
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COMMENT 

by 

PROF. JOHANNES ANDENAES 

COMPARING STUDY DRAFT O F  PROPOSED 
NEW FEDERAL CRIMINAL CODE TO 

EUROPEAN PENAL CODES 
(Prof. Johannes Andenaes, University of Oslo, 

Oslo, Norway, August 31, 1970) 

The present Study Draft must be welcomed 11s n remarkable effort to 
make Federal crirninr~l law coliemnt, r~tiorial and intelligble. 'I'ha 
Coni~~lission has had tho ndvclntage of being nblo to build on tlio 
epoch-makin work nrnbocliod ill t l ~ c  Moth1 1't~n:il Codo and sorno 
newer State &des. Throng11 tllesn, Qdes and the resent Study Drnft, 
Alnoricnn clrnfts~nnnship 111 crirni~inl law has renc f led n level far  higher 
i.l~an previously. From a hcl~riicril point o 1' viuw the Study Drait, (:om- 
pnrees well with rimlern Criminal Cotles of the Continental hreod. 
O n  many points, of cou~su, different legal traditions and different - 
social morcs have rosult ad in different solutions, both in substnnce tint1 

the draft is ~iiore 

well general provisions mill  cover the enonr1ous variety of life situn- 
tions, but the lack of n uniform trndition in tho various Federal and 
State colirts probably calls more strongly for a statutory solution thnn 
would be the case in rnost European states. 

Tho systenietization of crirni~inl law in n cornprelicrisivc Code will 
fncilitate iriterrmtional co~nparisori and cliscossion. For foreign stu- 
dents of Arilericm crirriinnl law the Study Drnft wi!l iri the fiit~iro 
be a primary source. Tho distinguishing bntwcon tlcfiniti?n of oifensu 
and sco 10 of Betlorul jurisdiction rcpnsents from a technical point of 
view n d ccisivn stop forwnrtl. 

Tlie following corr~mer~ts will primarily don1 with points about 
which the w t h r  hns dolib& 11s to the solution chosen 111 the Study 
Pmf t .  Sornu poi~its uro of rr trjvid nnd tcchnicnl nnti~rc, o t , h c ~  coli- 
cerri ft~r~tl~~rnc!~rtrtls. I t  goes wlCho~it saying that it is n dungcrons 
criturpriso for s fomign scholnr to con~n~unt on t i  ntrtiont~l Codc; lack - 

( 14fbl) 



of fnnlilinrity with the background may easily lead to misunder- 
standin or mistaken conclrs~ons, the more so since the Working 
Papers f ave not been a t  my disposal. In  the short time available for 
studv of the draft it has of collrsa been impossible to form an opinion 
on all mntters. Tho shor tnw of time has led me to limit my remarks 
lo 1,110 General Provisions and 'I'l~e Sentencing System, lcnv~ng out all 
questions of clefinif ions of specific offenses. 

1. TITIC ORG!ANIXATTON OF TJIE C0l)l~. 
- " * I  / ' t , /  - Tlw Codo is divided into t h m  parts: Part A. &enoral ~kovisions; 

Ptirt II. Specific Offcnsw; find Part C, TherSentchcing System. 
This organization differs from most European Codes, which plnce 

the provisions on penalties and principles of sehtencing in the Gonornl 
Pnrt. From II logicnl point. of view this can bs said to b mmt adecl~~nte. 
Tlw p~wisions on w~~tpnciliy urr gelwnl pnvi~iuns  in so fiw ns they 
apply to nll olrcnsas. It, is, for crarnple, technically somewhat unsntis- 
factory for tho provisions on tho various offenses in I'nd R to define 
the offr~~ses :IS belonging to ce~tliin clnsses of felonies or misdemennon, 
w l i e ~ ~  tho whole sci~crnc of claiwification is pot pres~nted until &ion 
3002 in 1':wt C. Ncvortheless I fool that much is to ,be said in .fsvour of 
the orLmniaation of the draft. There is a fwldnmentt~,l d i f f e r n o  be- 
tween the provisions on jurisdiction and liability in Part A nnd the 
provisions on sentencing in Part  C. Part A and Part R belong to 
in so far as they define the conditions of criminal liability, w pethcr lerens 
tho provisions in Part C become operative on1 whem linbility exists. 
It would, of courso, be easy to lot Part R find h art C ohange pl2~~88, 

I t  strikes me ns sonitwhat srlrpriuinp thak the provisions on criminrll 
nttempt are placed in Part B Specific Offenas. All European M e s  
know1 to the autlior deal with criminal attempt. in the General Pnrt, 
&5 I seo it, i t  is artificial to look upon crimibal nttempt txs a specific 
offenso. The mnvictiol~ should not be for wiminal nttcmpt, but for 
~ttcunpt of murdor, nttsmpt of Itrrceny, and so on, Tho definition of 
crin~innl attempt rapresents an extension of the definitkns of thb spe- 
cific oknses. S~nm there is a encrsl dcdiaikion of attempt, the pmri- 
sions on specific offenses c n n k  formulated with IUI cye only to tho 
consummated offenm, 

I am inclined to think thnt the whole of C h p t e r  10 would b d o n ~  
mom ~~nt,urally in Purt A. To d a r t  the Ysrt on "S aific Offenses" PI" with a cbaptar on "Offenses of General Applicability sour& almost 
to be a self contradiction. 

A. VOLUNTARY CONDUCT , 

I n  sedtion 301 (1) conduct is decls& to be a .n-r 
prerequisite of an voluntsry cobduct i s  dsfined as includj 
111 "1~11 act, an omission, or possession." * r *  such dcclarntions of principle sh yually lacding in Euro onn 

P C o d ~ ~ A n d  in lcgd literature 011 criminal law the coilcepts "act' and 
L'om~smon" are considered to mvor all kinds of punishable conduct. 

I raise tho q~ltsetion whether LLvoluntarg conduct" is requlrod in 
cases of self induced intoxication where the person violates s penal pro- 
vision which is satisfied by rccklesness, section 502(2). It is under- 
stood that such prqvisions are npplicablo even in cases whore the per.80." 
has been quite out of his mind because of the intoxication, and if this IS 
corre$,scction 502(2) is hnrdly compatible with section 301 (1 with- 

Out grvlnf "voluntn " a meaning sb wide that it does not refr 1y sig- 1 
nify anyt i n k  The gorwegian Criminal Code llns the followmg pro- 
vision ns sect~on 45: "Unconsciousness due to voluntary intoxication 

rodllcad by alwhol or other me.ans) dots not exclude pupishment." 
#nconsciousnass nnd voluntnry conduct seam to b contmd~ctary con- 
cepts. I f  drunkenness is e?cluded ns an excuse, this aems  ta be an 
esce hen to the gcnernl principle of voluntnry conduct. 

doreover, I tend to think that nnnlytically i t  is not correct to list 
p o q s ~ o n  as a C R ~ ~ ~ X Y  sepnrnto from acts and omissions. To. be 
pun~shable, thc possession must bc due to the cl!l nble act of aeqair~ng 
possession or the culpnhlo omission of getting r l fof  it. 

Consequently I should refer b omit the somewhat textbook-like 
definition in section 301 (17. 

S~ct ion  301, subsection (2) provides thnt a person who omits' to per- 
form a? ~ c t  doea not commit an offense "unl~ss a statute [ roades thnt 
the om~ssion is an offense or otherwise provides that he t-m a duty to 
perform the act." * 

The fir& altermtivo, rvlicre the statute itself specificnlly makes the 
ornivsiorl tm oflense, does not rnim special difficulties. The second alttr; 
native is, I take it, mennt to solve problems ns 40 whether an om!s- 
sion can amount to violation of a penal statute whlc?~, on the facepf lt, 
seams to be directed ngninst crirninal actions, ior ~nstance homlclde, 
burglary or perjury. - 

It seoms to me thnt there must be n sli in the text. The Comment, 

sags that the subsection restates present &doral law: a person is not 
liable for an omission unless he hns a duty to act. The proposed - 
lion ilaolf says something different: That a statuta must rvid%zt 
the p m n  has a duty to rform tho net. This can hardly intended. 
More ofton the duty wil nriso out of administrative regulations (for r 
exam lo the duties of railwny personnel), of fi contrnctunl rel.ntion- 
ship rthe nursomnid must see to i t  that the child does not hurt i b d f  lf) 
ol' of the creation of a dangerous situation (he who has made a firo 
has to extineuish it before leaving). Whether the duty has a statutory 
basis or ~!ot~seerns immaterial. 

The c r ~ ~ r m d  liability for omissions is not specificdly regu!n;ted in 
most Europan  @dcs. The Itulian Coda of 1030 11ns a pmvlslon in 
article 40, subsection (2) which coma close to the provlslon of the 
Study Dmft: '(Not to prevent an event which one has a lcml obligation 
to prevent, is quivnlcnt to musing it." The Greek Code of 1950 has a 
similar rovieion in article 15. Tho question has bean thorougldy dis- 
c u d  wing tho propnmtions of a new German Code. ny the Second 2 

In the Flnal Report thls clansc readn "unleen be has a legal duty to perform 
the act". 

In the Flnnl Report, the word "voluntaryw WIIS deleted. 



Criminal Law Reform Act of 4 July 1069 ' the followi~i r provision wus 
inserted in the Criminal Code as section 13: "Anyb (3 y who fails to 
civert ltlie harm specified by a penal Inw, is only punishnble under this 
Code, if i t  was h ~ s  legal obligation to avert tho harm, and if the omis- 
sion is tantamount to erpctration by commission." 

Tho intent of tho P ast words in the Crermnrl provision is that not 
every omission in brcnch of duty incurs liability IS n perpetrator, but 
only an onlission which could reasonably be equalized with tho normnl 
)or >ctration through an act. This restriction smmslto he well foundd. 

ft  does not seem justified tlrnt every l ~ g a l  duty, for example every 
contrnctunl obligation to avert n harm, should lead to  criminnl respon- 
nibilitg for cnosmg the 1r:ii-111 in cnw of brencli of the contmct. Supposo 
B conics across a mnn with IL broken leg in the woods in wintnrtime, far  
tiwny from people, and nccrpts nn amount of money to go to the nenmst 
villago for liolp. IJntw S chnsp~s  his m i ~ d  an11 continl~rs Iris trip, let- 
t i q  the injnmd man freeze to death. This is certainly reprel~ensible 
conduct, and many Europeiin Codes haw specific provisions against 
the on~ission 01 bringing :~ssist:t~i(~o to a pcrsQ11 in tlangw of tlenth, Im t, 
cnn nonfulfilm~nt of a pronliw mnke a mnn n rn~~rderer? 

On the other hssd it is doubtful r l i e t h ~ r  r 1eg:iI duty, existing 
independently of the penid provision, slio111d tllw:rys he n prerequisite 
to cri~ninnl liability. There are cnses in which n moral obligation 
arising out of a personnl rclntionship should not be dellied protection 
by criminal Of co~~rse,  i l  a court declnres n J J I ~ I I  p i l t y  011 t.lic 
basis of an omission, this implies that he hns violnted a legal duty. 
But it can be asked: I s  there criminal responsibility hecallse there is 
legal duty, or is thew legnl duty Iwnusc? tlierr i s  responsibility. If t lw 
reference to 11 l e p l  duty as n preroquisitc? for ptrnishnbility shnll hnw 
a tangible meaning, i t  must be thnt there shnll exist such a duty in- 
dependent of the ponnl provision in qwstion. 

To co~iclude: the proposed provision, even if the term %tatutory 
duty" is replnced I)v L'lep~l duty," sec*ms to go hdll too far nnd not far 
enough to give nn ndequnte sol~ltion of tlie complex problem of criminal 
omissions, and that this is a field where it would be miser to abst:~in 
from n stntutory sol~ition.~ 

It is noted tlmt under ~rction 401(l) (b) on complicity a person is 
considered an accomplice if, with intent thnt 1111 offense be committed, 
"having a legal duty to prevent its commission, I1e fnils to mnke propcar 
offort to do so," The rcqniromcnt of intent in this ctise will exclude 
the harsh results to which the provision would otherwise hnve led. It 
is not to be seen from the cornrnont whether nny difference is contern- 
plated between (st:rtutory) "duty" in section 301 (2) nnd "lt.gtil d ~ ~ t y "  
in section 401 (1). 

'Thp Qenernl Pnrt of tho Orrrnnn Ori~nlnrrl Oodc wm totnlly rev ls~d  by the 
Srconti C'rirninnl JAW RC~OPIII  Arot of 4 July  lOG9. TMH reform cvoruia~ Into force 
1 O c t o h r  1973. An Intwrnedlnte nnd 1 ~ 4 ~  thoro~igh revision, comlnc llito forre 
PllrtlY 1 S~ptr~rlI)rr 1969. partly I Aprll 1970, WJIR undwtnke~ l  by thv Flret Crlrnl- 
nnl TIIIW Itrforn~ Act of 25 .Tune Infin. 

Section 302(1) defines the different kinds of cul ability: inten- , 

. 

Fs P tionally, knowing1 recklessly and ne ligantly. "Will ully7' comprises 
' 

the Bmt t h m  km%. Accord~ng to su section (2) the cul nbilit re- 
quired, if nothing el& is statpd 111 the aeific.statute, is a~ilhlly.%his 
mcnns thnt the most general line of divislon 1s between recklessly and 
ne ligsntly. ' 

- 

&he Study Draft difle~ers from tlie Continental tradition, which only 
has three main degrees of culpability : purpody, irrtention~tlly (broad- 
ly corresponding to knowing1 in the dmft) ond negligent1 

ordinarily required, the most importnnt llne of demtwcation 
r. intnntion (corpttponding to "~nowingly") is the kind of cu pnbilitg 

7 iiF be- 
tween intention n?d negligence. Pew Codw t r  to define tho i f f e r ~ n t  
kinds of culpsbilrty; riormally t h ~ s  task is ef t  tn the courts and 
scholarly tradition. The Germnn Dnlfts of 1960 ond 1862 had delilli- 
tions of u r w ,  intention nnd nee, but they mere omitted from 
the finn text in tho rovision P 

Negligence incl~ides, in Euro an systems, the co,sscioi~s i.iskt~~king 
(LLconsc~ous negligenw," roug ly correspondiilg to the Americnn k 
LL~wcklessnets") as well t!s the inadvertent crentin 5 of a risk ("~!ncon- 
scious negligence"). It IS conceded that the two orms of negl~gence 
are sycholo~ieally very different, but it is generally thol~ght tlml i t  
w o u ~ l  be dizcult II! practice to di+in uish between them. Somc~timrs 
specific penal prorls~o~rs distingosb%ttveon floss neq@enee nnd 
ordinary negligence, but this distinction does not coincide with the 
distinction bettyeen co~lscions nnd unconscious ncgl~gence (see, for 
inst nnce, section 18 of the Gerninn Draft 1980). 

The solution of the draft simplifies the decision in some cnses where 
l311ronm.n courts have difficulties in deciding whi?t,lrer the c~nduc t  is 

- 

\rfi mg:ird to offenses such :is honiicide, 1)nt I arn liiore doubtfill with - 
r q p r d  to regulntory offenses. IIero it, seems to ~ u e  that cycn a smnller 
&via ti011 from tho rmcoptd~le norm slro~lld incwr 11nh1lity. l'lr i s  i n  
inore appttllinq t.llnn to f~tll I~n!:k on the tmditionnl device of Anwricon 
IPW, strict liability. The dcfirl~tion in  the draft seems to oxclude such 

' 

u flexibilily of llie negligcllcc concept. 



I" ' 
D. CAUSAL RELATIONSHIP BEZWEEN CONDUCT AND REBUIR 

In scotion 305 tlie draft gives a definition of causal relationship. 
U Alt,hough tlic concept of mumhion has atit~mted g r w t  inhreet in Eu- 

ropean literature of criminal law, le islatures have normdly abstained 
from giving it a definition. Tho Ita f inn ~Codo of 1930 is a exception. 
In seation 41 it gives rather c o r n p l i d  rules on concurrent causes, 
clistingui~hin~ Ixhveen preexisting, sirnulSaneous and su ervening 
causes-rules wliich it is suspected have created mom culties of 
intorplrt i~tion tlinn they have solved 

d$' 

Tlie co~iini(~nt i n  the Study ~ p a f d  nlentions wmt nn at&at.ive ap- 
pronch would br to linve no specific rovision on causatior), lonving 
tlie matter of judge-made Inm, but t r Iat the proposed section is in- 
tended to IH? nn aid to ~~nifornii ty nnd c ln r~f ic~ ion .  l i t  is doubted 
\rlrrt her the provision will ,be of muc.11 holp. I n g d  uestions conoern- 
ing cniisnlity occur rather rawly in criminnl cn. . .  \ h ion questions of 
r:~usntion arise t h y  will most often be questions of a factual nature, 
~)ertnini!i~ to the compntencc of the expert. But, alt.hongh infrequent 
In prnd~ce, the logal questions rnn, be very complex nnd not easily 
solved through one short formula. $he pmposed provision deals only 
wit11 11, p r t  of the proI)lern *of cnli~ation. Thus it docs n d  dcnl with the 
solution of cnses in wliich tlir chain of causation hns been of an irreg- 
ular kind (tllc. question of "ndeqwte causation" in Continental 
te~niinology) .' 

Tho meaning of the provision is if I interpret i t  correctly, that in 
the mse of concurwnt c n u r q  the " h t  for" test. shoilld not be applied 
to each single callso, but to thc concrrrrent causes tnlren topthor.. If 
.I and U rach in& wndently administer one ounce of a poison to the 
vic th ,  find one hn I f orincr is the Inthnl tloso the dent11 would hnve 
followcd even i f  either A or B had not acted. Accordin to a strict 
'‘l)ut for" test, none of tihenl could ha said to have cans f tlm death, 
but nccording to the proposed provision the will both be held re- 
sponsible. If A ndminrsterctl on0 ounce and 5 ono quarter ounco, A 
will bc rcspo~isiblo, whc~ras R can only be punished for ahtam ked 
murder. I f  A, 23 and C ench administer one q~iartar ounce they wi 1 1 all 
be ~.osponsiblc. If  two or more ersons hnve acted in oompl~city it is 
not section 305, but section 401 &omplicitg) or section 1002 (criminal 
facilitation) tlint applics. 

I lieve no ob'cct.mn to  thcse solutions, but have doubts about tho i application of t proposed rule when tho unlawful act operates con- 
currently with a cause for which nobody is responsible, for instance a 
disease or defeot, or nn rmidcnt. A givw a d a t i v e  to a rnilmtd signal 
mnn, with tlis rffert tlint he is unconscious when he should have r r -  
formed his duties. In the monntimo a flood destroyed a brid e w ~ c h  
he 11nd to  cross to .perform his duties, so even without the &iw he 
would hnvc bccn mlssing. I s  A lrsponsible if a railroad accident thkes 
~hf*? It seems doubt fril whetl~er i n  such rnses responsibility for 
causation slioultl ba stntad 11111osu I.he unlawful at% Iitm led to a change 
(for instnnce with regard to rthe time or &he circumstances of the re- 
sult) mliich mnkcs it nnhrlral t o  look u 11 the outmmo as a diffcror~t 
r('?lll fro111 . -. tlint wliich would otherwise F" lave occurred. 

1 a!n inclined to think it worlld bo wiser Ito delete Itho mtion  and 
lonvo 111; to the courts to solve the ~rob le rn~ .  

E. CX3MPLICITP, FACILITATION A N D  CONSPllLiC'I' 

Section 401 ( 1 )  definos tho 1irtbilit.y for nmmplices. I h:ive had 
some difficulties with the inter 1 1reMion of these provisions, which do 
not seen) to be drafted with t ie snmc clnrlt,y 11s most otlier parts of 
Clie draft. 

S u b t i o n  (1) (a)  deals with the case wl!ere one persm acts 
through an innoee!it, or irresponsible person-ln Continental termi- 
1lol7,q the responsible rson is here s P okes of ns %dire& pcrpetrn- 
tor. SuirrcLion (I) F) is upprent. g intended to cover the or&- 

type of compl~clty, but as tho p n r t ~ p p h  is dr.ltfted,.it seems to 
den wit11 the mme ccatcgory 11s subsection (1) (n). Tho difficulty lies ""'9 
in tho rrords "such otlier person," ** which refem to the "innocent 
or irrt?s1)01isible pcrsonV who is 111nntiol~?d i n  tho jmceding para- 
grn h. 

~Tirrr, are two clillonwres in aonlinp l c t rees  p n r ~ n l p h  (a )  and 
para rrtpli (b), tlis justification for which scelns clubious. 

~u%oct,ion ( I )  (c) define. n s  n w*?pnr;~te catepry of coniplicit 3 l Ire 
cnse wlicm a person "is a CO-conspi~itor and 111s nswcintion wit I tlie 
oflense n~eets the ~ u i r c m e r ~ t s  of either of the other p n r a p p h s  of 
tliis sutmt,ion." This scorns redundmt and confusing. If the conduct 
of tho defendant is covered under pnragrn 11 (a) or (b) i t  is im- 

- 

material for the question of guilt whether !e is also a conspirator. 
The comnent explains that subsection (1) (c  rejects the doctrine of 
Yinlcerton v. United ICtutes. that mere mom ership in a conspiracy b 
creates criminal l inbil i t~ for all specific offenys cornmitt$ In fur-  
tlrernlice ol tho conspIrncy. If pnr:igrnph (c) IS cnnitted lt semis to 
follow from the princrplc of l rg l i ty  t h t  liability ns nccon~l~lice only 
esists when tho roc uircments ui p n r n p ~ q ~ l i  (n) or pnr:igydi (b)  
arc m& Moreover, t ie intended wsult seems to follow explicltJy from I 
Sofition 1004.. I 1  it is felt iippropri:~te for tlie snko of clennless t,o men- 

' 

tion the limited linbilit i" for ronspirators n!so in sction 401, i t  mould 
be prcrfernblo to do it jy n, spocilic pmvis~on, rat.Iicr tlinrl by Iishng 
tho conspirncy cnsrs as n sc mrtltr cntr ory in addition to the cntc- I gorics ~iit~nt~ionorl in pnrngmp is y) nnd k ) )  . 

I n  p a r n p p h  (n) the act of t ie accomplice is described as to cqute 
or aid the innocant or i r~~por i s ib le  person to engage in the crimlnal 
conduct. I n  para mph (b) tho act is described n s  to command, induce. f procure, or aid t ie other person to commit the offenso. IR n dlltercrice 
intended betwoon "causes" in rrnph (a)  and the more dcta~led 
"commmds, induces, p r o c ~ i n ~ ~  Z)n/;:b qlngrnpb (b), and if.so, what 
should be tho ju~tificat~ion for tliis d?;fl'ercnce'4 Tlie linguist~c rensons 
which are in comments to a similar provision in the Model Perrnl 
Code (Tentative 1)nift No. 1, at  l(5-17) nrt? not perfwtly convincinq. 

Seyndly, thq omissio~l to prevent the commissiol~ of the offense 1s 
explicitly ment~oried in psrngraph (b) ,  but not in r m p p 1 1  (a). 
Is there any reason why the interltionrl omisdon, in reach of duty, 
to prevent tho commission of tm oflcnse. sl~ould ' b c 3  punished if the 
perpctrstor h i r n ~ ~ l f  is guilty, but not if lie 1s insocent or irresponsible? 

In the Irlnal Report, "nn lr~nocerit or Irntsponslble 11crson" was chnn~ed  
to "the othrr". 

** In llle li'lnnl Report, "such other person" wnN ('hanged to "the other". 



Severtrl modern Codes lmve dropped the distinction between conl- 
piicity to a guilty and to an innocent p~rpetnltor, just stating in a 
general provision that the penalties provided in the specific provisions 
shall appl not only to the one who committed the act but also to 
any who r urthored i t  by instigntion, advice or  d e d 8  This seems u 
sinlplo rrnd logical solution, which seems to work well in practice. 

I note that tho Study Ilrnft deals differently with the two cntagorics 
insofar us "tho kind of culpability requind for tho offense" is suf- 
ficicnt for tho ~iccomplice to tin inrlocent 01. i~.ri?sponsible person, 
wlicroas "intent t!mt an offense be coniruitted" is necrsxry for nn nc- 
complico to n gu~ l ty  porson. Aiding wit11 li71011dedp that tho ot llcr 
intends to cornnrit n crime is punishnl,lc, i f  a t  1111, ns tho lesser oiFenso 
of fncilitntion (section 1002). This distinction is fomign to modern 
European Cotles, whcro tho p n o n ~ l  rnlo is that the requirement of 
guilt is tho same for the nccomplice ns for thc perpetrator. I f  it is felt 
thnt jus(icc req~liros n 1imit:ttion of tlrc ncwmplice caoncept to crlses in 
which there is intent that an olfrnso lw committed, tmcl ncmdingly 
thnt sptx:iitl )~avisions on c~ir~lincll f;ir.ilit;lt.iorr nr-e ncc(wnry, the IIIIPS- 

rion is raised whutller tho snme should not npply when tho p p e t n t o r  
is innocent or irrtlsponsible. 

I t  should 1)e mentioned that in TCurope:m Codes solicitation ns well 
as pnrticipntion in n conspiracy normally mould be considered com- 
plicity i f  tho oli'crcnse is corrrtnittctl according to plnns. I f  the offenso 
IS not cornnlitt~d. the solicitillg or conspiring prrson co~lld, accortling 
to rr~osC modcrn Codcs, be punistrtd for attempt, provided his activity 
h.: progressed beyond mere prepnration which does not fnll under thc 
dcfilrition of crimirlnl r~t~tenlpt. Conspiracy itself is onlv p~~nisll:~bln 
\ \ - i t  11 rvgi~rd to olrer~ses for which th i s  isespwssly pror4dcd. 

F. BClCNTAT, DIbEASF. 011 DElWCT (SECTION 60 3 ) 

'rho diflici~lt problcrrr of t ho elTc~ts of nrcnt,rtl discnsc or  defect is, ns 
in the Model Penal Code, solved through the fonnula that responsibil- 
ity is excluded if the porson as n rrsnlt, of t l r ~  d i s a w  or dofect "lnclcs 
s~ll)stnlitinl capacity to npprwinfc tho crimi~l:tlit.y of (Iris conduct or to 
vonform his conduct to thc rcquirc~ments of law." The forrnula comcs 
close to tho soluf ions c.lloson by srvernl Eumpwn Codes, for inshnce 
the Germnn Code of 1871 (as nniondd in 1!)69) and tho Swiss Cmlo 
of 1987. 'I'lm Gernlnn Code has this wording (eectiorl20) : 

Anyl)ody who a t  the time of the act is incapxble of ap- 
prceinting t1w an1:~mfnlness of his nct or of ncting in nccortl- 
anco with such an appreciation, by ramon of a morbid mental 
di$tnrbnnco, n serious disturl~nnce of consciousness, rnontnl de- 
fic~cncy, or other sorjorls mental nbnormnlity, ncts without 
guilt. 

A s  will ~JP, notwl, the Germin Code usrs tllc expression "is inrnpnhlo 
of :il)preci:~f.ing" w1lrrc:ns tho St~ltly T h f t  ]ins t,lw expression "lncli~ 
wbstnntinl cnpncit!y to npprccinto. . . ." It is not clenr to 1110 whether 
this is a red  difference or not. 

I t  s y n s  ns i f  provisions of this type work rensonnbly well, nnd that 
sych~atrists feel competent to testify on tho question whether the 

gefendant was capable of upprecinting the criminality of hi? conduct , 
or of ncting in accordnnce w t h  such apprecintion. I n  my opmion this 
is bound to be an illusion. When n montnlly disturbed person doos not 
conform to lam I do not see how it colild be decided whether this is 
bocauso hu was unable to conform or bccauso he ch?so not to conform 
nlthough he was nble to. The test is of a metnphyslcnl chnrncter. Tho 
lnw, by presupposing, in accordnnco with unr6flected common sense, 
thnt the norninl erson hns n ower to act br not to nct,, builds upon nn 
ilaleter~ninistic ypotliesis. &*her i t  rks1pposw thnt the mentally R 
disturlwd person Inny lnck this powor,6~lt it f i v a  no rod nssi,stanw 
to the dekrminntion of when this is the case: themfore subnut that 
when IL court or a sychint,rist makes a dec~sion on t,ho bnsis of tho 
test, what they renl y do is make a moral j u d p c n t :  Wps thq n;nn so r 
dsrnnged thnt it seems onrcasonnble or unjast to hold hlmpr~rplnally 
responsible? For this reason I find intellectanlly more satisfying the 
formuln which wns pnt forward ns ar! alternntivc in tho drnft of tho 
Model Penal Code: whether his cnpnclty to : ~ p  1 mcinto tho crirnir~nlity 
of his conduct or to conform his conduct to t !e mquirelnentv of lam 
"is so substnntially impaired that ha cannot justly be hcld respon- 
~ible'~." 

Another wnv, which sticks closer to psycllintric dingnos.is,.is used hy 
some of the Scnndinnviarl Codes. The Norwegian Cr~rnlnnl code 
states simply (section 44) that nn act, is not punishnblc i f  committed 
while t l y  perpetrator was insane or ~lnconwiooa "Inmnn" Ilcro me:~rrs 
sychotic nccqrding to psychintric terminology. Thc lna  does not ask 

ror n ronncrtlon between the diswso nntl the act: ~t IS hnsed on the 
view that such n connection must nlmnys be suspected when an jnsnno 
person commits n crime, and thnt in any cnsc thc tmntrncnt of lnsnne 
persons sho111d be s rnntter of mentnl hedth, not ?I crilninal justlce. 
The Swedish Code I I W  ;L more eltibornto provision as clinpter 33, 
section 9: 

For R crimo which sonwone hns committed under the jn- 
fluenco of insanity, feeble-mindedness or other nhnormnllty 
of such pmfoi~nd nnttire that it must he co?sldcred oqulvnlent 
to insnmty, no other sanction may be npplled than surrender 
for special care or, in enses spec18ed in the second p a m p p h ,  

a Ion. fino or prob t' 
As will be won, this provision does not, exclude responsibility nlto- 

other; sowe snn&,ioris nrs prohibited, o t l ~ r s  nllowcd. Apnl'L ~ I W I I  his, the s w d i s h  C d c  dif irs  from tho Normcginn Cod? on two points: 
i t  roqnires thnt. the nct. has beell cornmitt~d i ~ n d ~ r  the inllr~cnc(~ of tl!o 
mcntnl ahnormnlity; on the other hnnd the scope of the provlslon 1s 
cxtsntlod to cover nhnormality mlrjch earlriot 1)o (1i:lpnsetl as in- 
snnity hut mrrst, bo consldrrrd .eq~l~relcnt. t l i r F o  . 

My personal preference would be n prnvlslon sonicwllnt in hotmeen 
the Norwaginn nncl the Swedish Codc)s: aI,sol~rtn ?chmption from 
crimind linbility in tho cnse of insnnlty (psyclmms), h t  with nn 
exbnsioll of tllis rule to cover ~ncrltdly nbnormcd S ~ ~ C ! S  which trro 

* MOD= PENAL CODE, comment nt 27,157 (Tent. Drnft No. 4).  



rofound cnou h to be considered equivalent to insanity. I m l i z  
Rowever, ~ l n t  t f e w o r l m ~ i t y  of tile system mny be he h ~ y  correlnt '% I 
to tho organization of forensic psychitxtry. I n  the Scan 'nnvian co~ui- 
tries the defendant is always examined by court-appointed psy- 
chintric expcrh \d~onovcr tl~ero is a suspicion of menla1 illness or 
defect, and organizational Ineasurcs are taken in ordcr to secure a 
uniform terminology and pmctice. Thus, in Norway tlhere is estnb- 
lished a Com~niwion of Iporcr~sic Psychiatry which oxatnines the writ- 
te? reports of tho experts m d  makes the conlmcnts i t  may find appro- 
pnntc. I n  the United Stntes tho situntion is very different. 

G. SELF-DEFENSE (BPX,TIONS 603-007 

Ono cnnnot but he struck by the difference in drnftin tcchniq~~rs 
betwwn Eilropenn Codes and tho Study 1 h f t  on this sI#+&. Euro- 
penn Codes tond to den1 wilh t,lio subject in shorl~ >roviaions in c~ltvnl 
terms, whereas t%e Study Drnft h ~ q  ve dctnile provisions, t enling 7 a 7 

with self-defense, defense o ot,Iies, nnd defense of pre- 
, nnd wit,llin ench of Ithcsc 

use of dcndly force 
of the Germnn Code (ns nmcndd by the 
of 4 .July 1969) on self-defense (including defense of others nnd cle- 
fense of property), consists of 30 words only (section 32). I n  addi- 
tion there is a section on mnrginal t,rnns~rrssion of the limits of ius- 
tificntion, consisting of 17 words (sectlon 33). The Swedish (?ode 
deals with the subject in more detail (chnpter 24, srrtion I ) ,  h i t  is 
neverthclrss Tory short ns cmmpnred wit11 t 110 Stiirly Thrift. Conf r r i  ri- 
wise, the rovisions of the Gcrmnn  cod^ which correspond to the 
68cttions o I' the St,udy Draft on "conduct which nvoitls grentcr Iiann" 

" (soctinn 608) nnd " d a ~ ~ ~ s s "  (sect ion 61 1 ) * nrc rnthcr more clnbornta 
than blioir American counterpnrts (see sections 34-35 of thr? Gennnn 
Code). 

. I note tllcse difl'cwnces without drnwing any conclusions. For the 
person engaged in defenar of himself or others I do not think a detailed 
statutory rogulnt,ion gives more guidance than n provision framed in 
general terms, leaving more to sound judgment nnd common sense. 
n u t  for judge and jury tho detniled ststutory soli~tion gives, of course, 
moro strinpmt gnidnncr tlmi g~ner r~ l  fon~iulntion~ (rornpnm the rP- 
mnrks of I'rofcssor Schwnrtz in  the Study Drnft a t  Ixi-lsii. And it 
may well bo that the situation in Americnn Federal law, described as 
"non-stntutory nnd elinof ic" (Sthdy Draft n t  lxi, and the reformative 
gods of the draft, milkr s highly detniled statutory regulation 
npproprinte. 

13. BlTRTAKn OF LAW (~ECITON** 810) 

The drnft h n s  n rnthcr narrow description o i  rirci~mstnnces nndcr 
whw!i.mistnlto of law excuses from criminnl liabilit As far  as the 

rovlsm goes no objection could bc. made. Somo F' % u r o p n  Codes 
{ove tnken 11 boldcr co~~rw.  Tn Nor\my the n ~ l r ,  as workad out by tlw 
f+lppme Court in interpretation of the relevant provision of tho 

Criminal Code, .is that ignornnce of law cxcludos liability when i t  is 
~excnsal~le," rnl11c.h hwo lnrnns the opposite, riot of "incxcr~~ble," but 
of negli ent. The ignorance of law exonerntes if no blame or fault can 
be ntkri 6 uted to tho offending person. Thus the rinciple of blame- 
worthiness or fault ns n prerequisite for criminal lia ility is upheld also 
in this connection. In  Germany tho same rule has bwn accepted by the 
Federal Supreme Court after World War  IT, and it is now given 
stnt.utory f o m  in the ('rirnlnnl Code (section IT), as nrncnded in 1969. 
The provision rends as follows: 

I f  the per etnrt,or in committing the act !acks the under- 
standing to I!' )e acting unlrrwfully, he ncts wlthout guilt pro- 
vided he wns unnble to nvoid tlle mistake. If  he could have 
avoided the mistnke the pynishment may be mitigated in 
nccordnnco with 49, subsection (1). 

The well-known Swedisli Professor Thonlst~d4 in his mmsrkable 
monoprcph on n~istnlto of lnw, after a thoroll 41 discussion of vnrioua f. solutions, comes to tlic conclusion that the so ution thus ombodied in 
Norm inn nnd German law-"the doctrine of fault"-is to be pre- g, 1 do I C ~ W  fcmndil." A 1)orson who has shown rensonsble cnro in 
observing tho 1nw sl~ould not h doclared guilty of a criminal offense, 
and Thornstedt does riot think tlint law enforcement should have to 
suff cr trhrough this solution, provided the requirement of heedfulness 
is rnnde nhtivoly severe.' Experience from Norwny and Germany 
would soem to sup r t  this view. P" The comment o the Study I h f t  (at 47) esplnins t h t  not emn the 
limited defense defined in section 610 is avnilable for infrnctions 
where proof of culpabilit,~ is genernlly n?t required. It scorns to mo 
tough justice to inflict n fine or other sanction, be it cdlod punishment 
or not, on a person who hns acted in good fnith on the words of 3 
stntut~,  n judicinl decision, nn ndmin.istrntivc ordcr, or an oficinl in- 
terpretation by the appropriate pubhc authority. 

The sontencing system is n bnttlefield of differing ideolo@s and 
m u m  tions concerning the functions nnd possibilities of pnnlshment. 
It is a P so a Aold in which Americnn ex cr~mcnts have met with great R interest and exerted n considernble in. llence in Europe. Of the ro- 
posnls in the Study Dmft some ore in accord with the pmvai~jng 
trend in Europcsn systems whereas others, espec~nlly the sections on 
indefinite sentences, run counter to them. 

According to section 3001 the sentencing provisions of tha &aft, nre 
applicable ID "evo person convicted of an offense against the United 
States': I m m e % o m  the context that "offense aplinst the United 
Stntes" hero means offonse falling under P'.edor?l jurisdiction, and t h t  
the pmvision does not contain a substantive I~m~tx~tion ns section 109 
(80) * might seam to indicltto. 

For a fuller ~6CWIBi0n r~f@mnm to bdok by Thomstedt, see Ande- 
nnm, Ignorantia Laols in ScaMinadan Criminal Law In  AYE rn C n r ~ r ~ ~  
&!lla~CFl (Mllellor, (4. l f w l ) .  

*stu@ Draft met1011 100(ae) 1s Find Report Rectlot~ 109 (an). 



The dm& docs not contain n. general stutrment on the purposes of 
sentencing, but i~ifercnces can be drawn both from the section on Gen- 
eral Pur  s s  of the Code (section 102, especially subsections (a) and 
(c))  an S" from the criteria mentioned for the applications of special 
simctioris, for examplo, section 3003 on pcrsistant misdorncl~ncmts, scc- 
tion 3101 on proht,ion uncl section 3202 on evte~ided terrils for fel- 
onies.* For con~p:~rison i t  might h interesting to quote tho general 
statomcnts on se~~tcncing ill two modern Codes, which represent very 
dilfcmit pliiloso hiy of cri~~iillul law, the Swedish and the German. t The Swedish Code of 1962, chapter I, section 7 provides : 

In  the choico of stmctions, the court, with an eye to wlint is 
required to niaintain ger~eivl law ohdience, ~11i1ll keep par- 
tic111:irly in niind t h t  the sanction slil~ll serve to fostur t h  
sentancud offentlcr's aditpt ntion to society. 

The Gerrnnn Code, section 41i, 11s :u~~ondcd 'by the Second Crirnintil 
Lnw Reform Act, 4 July 1969. provides : 

.Tho guilt of t . 1 ~  otfcntlrr is tlic I~nsis for the clroice of pun- 
isli~riont. Tho olFrcts of tllr p~lliiullnlcnt wl~ia l~  tire tr, he cx- 
p w t d  on the futi11.e life of the offonder in society, arc to be 
tnlien into consideration. 

Sul~scction (2) of the provision contni~~s an cn~~n~erntion of circ~ltll- 
stances which the courts must tnlte into consideration, for oxnm Ic, 
tho nlotives :mtl goals o f  tho olTcwlrr, Iris prcvio~ls l i l t .  ant1 liis conc I' u,q, 
after the nct, especidly his cwcl~~nvots to nlnke nmonds for the harm. 

The tlrnft clnssi fics olfe~~ses into six c:~tepori~s : tliree clnsses of 
felonies, two classes of misdemennors, and the cntegory of infractions 
which is not further clnssified. Infrnctions are declnred to be non- 
crirninrtl. 

This clnssification is murh more dct,ziled thiin the clnssificntions 
which arc found in Thropenn Codes. Most Codes only have two or three 
cl~isses, for cxampl~,  crimes, tldits nnd contrnwntions in tlir F'renc.11 
Code nnd Verbrcx:I~~n, Ver rlien mtl IJlwrtret~~rigm in tho Germxi11 
Cotlo. Some codes lui  \re no c. F nssilicatio~i at :ill, hut spc~nlt m i  formly of 
crimes or offenses, for instance the Di~nisli and the Sxvedish Code, or 
English Inw after the Criminnl Lam Act of 196'7. German Ian? hns, in 
the l m t  World War 11 period, in addition to tllo tllree cntegories of 
criminal offcnscs, cnsntd the noncriminnl Ordnungswidri Iroit, which 
may b tho closat 1mmllel to the infnlctions of thr study %raft, 

' h e  classification in the draft has purposes different from those of 
tho classifications in European Codes. The purpose of the Intter clnssi- 
fications is threefold : (1) to hnve denominat ions which esprcss tlio 
groater or lesser grt~vity of tlie o h m ,  (2) to fncilitate teclin~cnlly thr 
restriction of some rules to one or two of the categories (for oanmple, 
that only nttempt of a crime, not attempt of a misdemeanor, is pun- 

*In the W a l  Relmrt, "Rlxtended Ternle" mns changed to "Upper-Range 
~mprltlonmentV. 

ished), (13) to work 11s u demtircation line b r  pror.cduri~l purposes. Tl!e 
~1t~wificut1011 in the dmft, on the other Iinnd, hns i l s  miin purpose.111 
defining the limits of punishment. The clusses arc ri~~itlrily categories 
of maximum pnishmept. The clnssScation of &ropeall Codes h w  . 
no corraspondmg function, sincq e?ch criminal ~)nrvision contains tlio 
 nux xi mum, and eorrretimes tho Inlnlmurn, pannlty. (For oxnmplc, r o b  
1m-y is punished with irnprisonlnent from 6 nmnths to 10 yunrs; lur- 
ceny is with im risonmcnt up to 3 years.) 

A direct comparison o !' the druft with the classlficntion of Europrm 
Codes tlrcrolore is of little interest. Tha clasuification of on'tmscs in tho 
dmft is one as ect of the sentencing systc~p, but an aspccl wliic.li,cn~~ 
be isol t~td  an cf' discussed npnrt. The qystion conld l)o put tlrris: 1s it 
~mfernblc to express the stntutor m s x ~ ~ ~ i u r n  pnnislln~ent directly in 
cilclr criminal provision or throu& refe~encu to 011s of a lin~ited nym- 
I)cr of c:ltogorres? 1 do not consider this rt very in~lmrtnnt, (luost~on, 
since tho court will have a wide mnge of choices within eacll category. 
The choice of a t e  ory therefom WIII not strongly restrict the choice 
of maxilnunr term.LoIy?c,ver, there will mist a possibility of reducing 
t lru category (section 3004).* Tho dcsignution sf un olfenp n:$ fclony 
or misdcmcnnor re resents nn cxtmpt~on from this f1ex1ld1l.y. 'I'irc? 
maximum term fixe ?I by the court for n felony will he :tt l e s t  5 years (3 
years imprisonment und 2 yenrs parole, see section 3201 (3) ) , wherens 
the maximum term for n misdetneanor will be--dcpcndcnt on further 
considerntion of Ihc draft,-1 yrnr, 6 ilic~~ltlts or 3 rnon(hs (sect ion 3204 
:\lid co~i~~noli t  at  )I). 286-$).** 1~;s~miully i f  one of t l ~ e  two lust terms 
:II~? decided upon b y the !egisl:it IIW tlierc will be a g i ~ p  I&wcrn the most 
serious sentence for a misdemenrlor and the most lenient sentance for n 
felony, and 1 understand ltllnt the d r d t  purpose1 Iius tried to avoid 2: an intormdiate ~ntencc--LLone tuo short for rclra ilibtion but longer 
than necessary for shock purposes" (Study Draft a t  290). 

It np ears from the comment thnt the draftees of the Study D n f t  
felt litt t' e doubt ahout the ndvanhges of tlie clnssilication s stem, nnd 2 (hut similar classificutions hnvu been provided otllcr mo om Amer- 
ican Code revisions (Study Draft a t  xxii, xxxul and 268). Noverthe- 
less I fed  inclined to prefer the traditional European solution. I t  
seems to be simpler, and I see no renl advanbge in confining the 
choice of the legislutor to sis dcfincd steps on tlia la!lder. T!w comment 
to the draft refers to and exemplifies the chnot~c and incons~stent 
cntegories 511 present Federal law (Study Draft nt xxxii-xxxiii and 
968) .  Bpt ns indicated tliorc tlfis state of affairs is the result of 
historical accident, not of conslderrd judgment. p e n  sentencing 
maxima are contemplttted in the settmg of a sy~tomnt~c ?nd compre- 
lm~. ive  Code there is no mnsop to ~ x p t  inconsistencies or chaos 
because the limits for judicinl dlscret~on nre fixed in connection with 
each offense. And i t  mny moll be thnt there is grcnter need for judi- 
cial disomtion in ono type of offenso than in anot,hcr-that. one type 
- 1  \ 

Thle section wne deleted In the Flnal Reprt  and appears only ns bracketed 
eubsection ($) of eecHon 3001. 

**In the Flnal Report the mnxlmum term for a felony does not llnW to be 6 
years ; i t  may be any term up to the tItatut0ry mnxlmw. 2 % ~  stotutory luluclmum 
f ind  fc)r u. Olnm A ~nlsrleme~nor by the F111al Report Is 1 yelrr with 6 rncnlth~ 11, 
bmck-. 411 8btutot-y maxfrne are eet forth In lrlnal Hcport section :F201. 



of offense covers a wider r n n p  of gnvi ty  than nnother. I am aware 
t,hnt the cl:~ssificatio~~, system has some terrninolo 'cal functions in 
formulnt,inp va'rious rules (for exnrnple, metions 60f 1 0 1  and 3105), 
but I do not think this is essential. 

C. PROBATION AND UNCONDITIONAI, DIBCLUROE 

Section 8101 givw the court wide discretion to sentence to probation 
(or unconditional dischnrge) for nll cnto r i a  of, offenses, md,  in 
subsection (2), rwtricts tho n plicntion o prison m h n c e s  to cases P P' 
in which such a scntence is cnl ed for by ono of the r e m n s  enunciated 
under subpsra~aph.s (a), (b) or (c . 

This re lat~on d~ffers from trn d itional ~ u r o ~ e a n  Codas in several 
respects, is, on the whole, in harmony with recent trends of law 
reform. I slinll hiefly comment on some points. 

1. Form of Sucr ended 8entenco. When suspended sentences were 
introduced on tho h uropean continent towards the end of last century 
i t  was in the form of suspension of execution of a fixed prison sen- 
tence. The sentence may or  mn not be combined with supervision by 
n probation officer. This is stil i" the dominant form, but lam revisions 
in severnl countries in the ost World War  I1 period have, inspired 
by English and American P nm, introduced sus ension of sentence as 
an alternntire. This is the case in Denmnrk, 8 orway, and Sweden. 
( In  Germany, on the other hnnd, this alternative llns been discussed, 
but not accepted.) 

Tho difference Ctveen such modern ~ e ~ i s ~ n t i b n  nnd the Study Draft 
is thnt the Study Drnft does not, give tho court the possibility of meas- 
uring out a fixed prison tcrm, tho cxocution of which is sus ended. I 
realize thnt thk nonld not fit, in well witli the system of indeRnita .sen: 
tencrs which the drnft ostnblishes for felonice, but I nm inclined to 
think it might be n useful nlternntivc in tho field,of m i s h e a n o n .  I 
~nention that English lam introd~iced suspension of execution of sen- 
tence as an alternntive throu rh tho Crirninnl Justice Act of 1967. 

2. Choice Between Swapen 3 ed and UmupencEsd dentenceo. I n  Con- 
tinental Codas tho unsusponded sentenco has traditionnlly been con- 
s i c l e d  as the rule, suspension of sentence as an exception which needs 
justification. In  practice, howover, the suspended sentence has in many 
countries become the normal sanction against first offenders who have 
committed less serious crimes. And newer Coda tend to accept suspen- 
sion of sentence na a normal or even preferahlo choice for the j u w  

3. Reetnctions on ths U8e o Swpended Sentsnoee. European 
Codes used to have rather strict f imitations on the use of sus 
of sentanea Suspended sontenens were, for instance, excluE8& 
serious crimes, for prison terms of moro t?ha? 8 (or O or 12) months, and 
for persons who had previously servod n prison 8ontmce. The develop- 
ment in recent reforms guw towards tho~rolnx ion,q,aboak$tmnt of 
such restrictions. The fonnulntion of Study %raft section 8101 (2) 
seems to me very ndequnb. It could be asked~whethm tbe list of faaton 
to be considcrrd (subsect,ion (3) ) is very u d d ,  h t  it'c&inly d m  
no harm. , 

4. Supemrision. It is not ekpli8itly sM$d f n  tkb, draft, whether a 
~cnterice of probekion always ~noliidcu siipervision b,y a probntion of- 
ficer or nnother fit pereon, but as far  w I know this is traditionally 

considarcd ah emntinl part of pldmtion. ~ o d k r n  ~ u t . o ~ e a i  Coded 
give the judge the chdjce of estnblishing supervision or  not. I n  nhsn 
&es where n si;kpcnded sentepce is adequate, supeflisibn )of the o r  

!&idor seems quite ueolcrs, ~s fok- exnrnple, when a middle-p d house! 
wife is onvicted of shopllftir . Economy as weg a.4 the mi3 t ta avdid 
unp&ary larnilitntion of tfie offender seems to cornmerid We 
sibflity of a s~spe~idcd sentence without supervision. I n  the $w PA ish 
&iminhl Code, probntion (chnptcr 28) is always cbmbined with,sti@r; 

, vision, but if supcrvj?io~l scorns uhnecessary the court mny hndd odt n 
sl~sperided scntencc, wlthollt. s~ipervision (chnpter 27, section 1). I 

5. Yerhd8 of Probation. Section 3102 fixes the p e r i d  of p&ritibn 
a t  5 ye& for felonies, 2 ycnrs for misdommnors n.nd 1 y h t  fok in; 
fi.s&ons. Tho comment to the provision snys that the draft o h a n w  
present lnw in donylng the court the pbmek to fix initially a slibrtoi 
i,sriod of prol~nticih. - 

In  Cont~nental t h l e s  tho modern tendencv has been to  shorten t h d  
periods of pmbntion. Thus the Norwegian b d e  in 1955 changed t h e  
normal per~od fmm 3 to 2 ycnrs but empowers the court to go u p  to 
5 ywm ~n spccinl cnses. The Dnnlsh Code, as amended in 1961, pro- 
vides c'not more than 3 v e n ~ " ,  but 111ider exceptlionnl circumstances 
lip to 5 ycwrs. Tho Swedish Code hns n fixcd period of 3 ears. The 
German Code, ns amended in 1969, aiitliorixcs s period o a t  least 2 
2nd .al; niost 5 years. 

P 
0. Unconditional Discharge. T$e power of the judge to grant un- 

conditional discharge is unlcnown In most European Codes, and ki most 
countries legislators \vould p i d d d y  bc hesitant to  introduce this in- 
stitntion, becnnso of fork: tlint t h e  public wo~ild not g r s p  cl~arl  t h o  ' 

distinction Mweon ncqwttn,l nnd disclinrge. Tlomowr, both the Jwed- 
ish Codo of 1M2 nnd tho German Second Crirninnl TAW Reform Act of 
1969 nutharizu unconditional disolmrge 111idor cort,nin circu~nst,n~icm.. . 
Tho S d i s l i  Code, chaptar 33, section 4(3) ,  providw: "A sanction 
mny bo cnmplotoly disperisetl witl?, if h~miise of special circ~~mstilncw 
it is found obvinus that no sanchi?n for the cldime is necessnry." The 
Gernian Inw (Criminp\Code poctlon 60) has n moro narrow scope. It 
n u t h o r i r ~  an unmnd~tionnl Jlsc~lnrge only ''w$en the conseqiiencca of 
the a&, which have hit the offender, are so serlous bhat tbe i m p i t i o n  
of n perialt would obviously beoutof plnca") 

Persona 8 y I do not f ~ e l  stmn 1 about the objections rni.sed against 
the institution of 11~1condhionrf8iscl1ar~e. On the &,her hand a SIN- 
pended sontsnco which does not fix a penalty and does not irnpose 
supbrbision comes very close to serving the s i n e  functibn as arl un- 
conditiunnl discharge. ' ' 

#D. DFZINITE ,pND INDEFINITE SF-NCES 



cortnin lin~i,tations. Tho ordinary rr~axi~~rum prison tenn for all cab- 
p r i e s  of felonies is 3 yenrs (in addition to s p r o l e  c o n t ~ ~ n e n t  of 5 
yqan for Class 4 feloniaq, 3 ears for Cluss B elonieg an 2 yorrrs for 
C l w  a, felonies) .*'Extende i turms of up ito 26 yeu~u' imprisonment 
for Clam A felonies 12 years for Clnss H felonies and 5 yenrs for 
C l w  C folonies pnq be imposed under tho conditions s ecified in sec- 
tion 3202(2), ,btrl; the retisons 1111lst tlrcn be sot fort 7 i in dthil.** 
Nornlnlly tho sentence has no minimum term, but for Clrtss A and 
Clnss B felonies tlio cvurt may under eqcoptional circun~stnnceg im- 
pow 11 ~ n i ~ ~ i m u m  torlri. Tile rvlcuso date will be tlrterniit~cil by tlic 
Uourd of Parole. 

I n  European Codes tho prison sentence for all types of offenses is 
for a definite term, but with certain powers for tho prison authorities 
to grant nrole after the prisoner has sorvod, for exarnplc, two thirds 
or one hn ! f of tho term. Indefinite sentences are known ~n the form of 
measures of safety and rehdilitation, w l k h  may be imposed on special 
cato orics of offe~ldecs, for inst~i~ico nrcntd clefwtives or p o r s ~ s ~ n t  
rerifivists, trnd wliid~ :we not tmt~side~wl ns punisl~ments. 

Up  to World Wnr I1 the principle of indefinite sentences wns met 
with grcnt inbrcst, among many Europwn pend reformers. Tho idea 
thnt tho ofrender sliould be kept in prison cis long as necessary for his 
roform, not longer and not shorter, is easy to 
system n seeming rationalit which is felt 
mnt, i~~g otrt of p~~nis l~~ntwt .  T r IR trrwtl has, I~omovor, 
Few Europenn crirnir~alists would, today, favor a 
prison sentences. I n  fact. tho indefinite sentences 
of offondc~s (the Incmurcs of snfety and rehalditation) hnvu como 
i~it~rcnsirigly ri~itlor al l  ack. 

The reasons for this chnnge of trend might be summarized as fol- 
lows : (1) There is n brenlcdown in tho belief that n hospital nnalogy can 
bo nppliod to n prison. Crirninalo rical resc:arch hits shown thnt ninny 
beliefs 1i:tvo h e n  1)us~tl oli wis l~fu ? thinking, nncl Iiw ~niitle US rc:tlize 
that we know littlc nbout how to reform offenders,.and still less nbout 
tho criteria for decidin thnt reform has been achieved. (2) It is felt 5 that decisive decisions IL out n rnun's life should bc taken by the courts, 
working in the light of publicity, not by administrative ngencics, be- 
hind closed doors nnd rn~t~l~out procedun~l safeguards. (3) An  indefi- 
nito sentence is considered to be a harder strain on tho risoner than a 
sentence whore he can cnlculnte the day of his relcnsa. f4) Experience 
secrrrs to slmw that the so-called rncnsures for snfety and rehabditation 
huvo come to swcop in a p a t  many petty mcidivists, more a nuisance 
than a dnn .or to society, thus violuting tho prilici le of u msonable 
proportion%etweon offense and sanction (nlthou y 1 the rnens~~res, as 
previously mentioned, are not considered ILS punisLent). 

Tho dilferent principlm applicd for misdemoninors and folonios in 
t,lro Study I h f t  is motivntcd by llho diiforunt a i m  of punidmwt in 
tho two categories. 

*'l'lwre Is IW "ortli~~riry c ~ l r ~ x ' i r n u ~ t ~  tcwn" in  Ill(* Fin111 Ibport for nll C ~ I I Y S ( W  
of felonic*. Atltlitioncilly, 111 the Finrrl Report, the pnrolcr cm11u)nent Is not shtu- 
tllrlly llxetl nccording lo the cl~iss of felony, but rrither, is genernlly onethlni of 
th tb  l e m  11c.1uitlly i~nposcd.  HW a v t i o r ~  X01. 

* * I I I  11116 I ~ Y n r ~ l  I t~.l~ort,  n htwri11g I I I I I H ~  lw  IwIII. 

For ~ipdemeanors de-ncc, is the only end to be served, sinue 
wither t&, qrqe availgble undar mi,~espaanor sentences nor tho plaw . 
where, su& +.seo~t,epc,efl y e ,  se~yed,, lepd tlaruselves, to educnt iona.1 pro- - , 

ams; for ~ ~ i ~ p ~ l t & t l ~ e  urp@ies sh~rt sentonce8 are inadquato. - 
8nue  no reeducation or re&bditatian proearn is or chn la under- 
takm in short terms, t l ~ m  is nq owwion to menslire the 1~isoser's 
proqlws towards reform with a vluw to early wlow.  (Shdy  Draft a t  
xxxiv w d  28G287.) 

1 hrvp tllree mlllm(+nts; n i ~ r e  of t l&n ~:oat,ri~c!irts the ~r~~iolusion of 
the dra,fi t h ~ t t  s s y h ~  of clefin~t,o.sentonces is ~ f e r r t l l o  foil mis- 6 d ~ m ~ o r s  : ( I )  Dotarrenw mfers both to t h e  e ect on. khe prisoner 
and on o t h ~ r s  who 111ighk be tempted to viol~rte tho law. T l i ~ s  sori~c- 
timw seem to be forgotten in the comments to tho druft. It, is st:~ted 4 tlr~it thor0 (is growing ~ ~ V I L I ~ O I I C S S  t l r ~ ~ t  ~ ~ S ~ ~ I I I F I ~ I I O ~  santo~kw. In~rgthr 
t b ~ i  six month,  and e v q  Ion r than three ~nontlls, serve ll!tle, if 
any, penological purpose, nlsy ? arnt rather t1in.n help the prisoner, 
nnd thus impose unnacec;snry drains on tho correctionrtl systen~" (St utly 
Dr t~f t  a t  2Hfi). Evan if n threo ~nonths' senbnu! Ips :IS gow1 or 1 ~ 3 t h ~  
effects on t l ~ e  offender than IL l o n p r  senttbnce, t l ~ s  does not prec:lutlo 
thnt the longer sentonce n ~ y  1i:i.w II superior and uwful general tletor- 
rent ett'ect (us implicitly accepted nt xxxiv). (3) DoBrrencu doultl not 
be tnken in s narrow sense, comprising on1 the conscious fear, but 
sllould also include the nrornl elIwls of pnr~4tiqi+ri~ninnl law :IS 
u r~~cuns of ctwting und stmugt honing a ~ o r d  I I ~  bi tionu 1~gnins1 SO- . 
cicdly 12 relimsible conduct." The gmduntion of sentences may have a 
c o b i n  8 lnction in this direction. (3) It scems und~ily defeat~st when 

il 1VB . tho comment to tlri! d r u f ~  cuitc?g?ricnlly oxclud(rs tho relii~bilit r '  
purpose of short sentences. As w ~ l l  be sea11 fro111 the noxt section of 
this paper, I am not a strong believer in reha.bi!itative effects of i n -  - 
p,risoument. However, pnological 1 i tnrnturo GI ves exam pies of in- 
t$rrouting tlleiwpout.ic experinienls i r ~  short term ~nstituiions. Certi~i~lly, 
mmny mix1elnenn:rnts do not need uiy  kind of "trentment" or "rehabi11- 
tation" plan-this will apply for rmny white collar offenders. I n  many 

- 

otlior cases lwk of time, rwurcas and, nbve  1111, knowledgo n~nko 
possibilities small. n u t  all this should not oxcludu itn effort to do wllat- 
eyer ible. T o  deprive a man of his lihxty for several weeks or 
m o n t E s  spch a fau r w h i n g  infringement on Us  life that them seems 
to be a kind af duty for =let to do wfkt~bver i t  can to help him solve g the emotional nnd social pro lens which nluy huve brought 1ii111 to 

rim?. This qucst~on may look so~nemhat differe!lt from, say a Scnn- 
&nt~vim porspectivo, whuro only slnnll i ~ ~ n o t ~ o n  of O I I ' C ~ I ~ C I Y  ~ I I .  

senbnced to mo- than one year of imprisonment, than in 211e United 
Statse which has relied so liavily on long prison so~itences.~ 

The comments to the draft express the opirlioll thnt if the m n x i ~ ~ i t ~ n ~  
for misdomonnors is fixed nt 1 ycnr, provisions purrnitti~lg pztrolu of 
a defendant nftor sorving G months should be considered (see p. 287). 
I wholeheurtedy ngree with this suggestio~~. Sci~~~t l i~iavi i~n Cotles i~u-  

a 8eo Hnwklns, P~rnishmmt and Dotcrronce: The Edrrcrrt[ve, dforulizlng and 
Ilcrbituatiue Pflecte, lUUO Wxs. L. Rtv. 560. 

0 'l'Il~is, in Norwily 111 1W, 2,065 pernonu were sentenced to uuc~ndl t ior~al  im- 
prlvonn~errl for f d o t ~ i e ~ ,  but or~ly  157 scmtcnces were for more ~ I I I I I I  1 ytsnr, { ~ I I ~ I  
only H for unorcl th111 :i y(urs.  0 1 '  tile Illortb t l lu l l  :IOU) 1)ci8011 W I I I I ~ I I C W  for l l l j b -  

denicanors the great bulk wcro for leas t111ir1 3 riior1111s. . 







G. OFDEATlI OR LIFE L M P N B O N q N T  

The Study Draft has not mads a d&itddeakion whether to morn- 
mend ro'tmitiorl of tho deht,h pbnnlty, but allapt& 86 ,ha9 # p~ovisions 
.for the ovctrh~nlity that the ltliclwer is affirmative. I n  this b a s e  life im- 
pri.wnrnexlt. will be nn alternative to the dt.at,h pe~~alt~y.  If the death 
pt in lkv is ~nbolish&d tho rnnximum p a n l t y ~  will be1 the 30 years pro- 
scribed in section 3201 (includiid I yeaoats~nd'a amle component).* 

( I )  With regard to the ctodtli p b n a l t y ~ I ~ & o ~ ~  f d lonly like to mnke 
one point. The nnilnnted discuesione on the snbjdct hsve mruinly concen: 
tr:~trd on ~ n p i l l ~ l  ptnishrn~nt~ for niurdsr. I n  my view t h c h  IS ai muoh 
&ron@r cnsa for cnpital p~~nishmrnt for trertmn, ionn e nnd gab- 
otnp.  1 nwntion t11reo msons:  (a)  The interestg $ w ich t f le sanction 
is intended to pbtcct, may be much greater in the cnm of tho98 politi- 
cRI crimes thnn in tlio raw of n~unler. Acts of tmwn, q i o n n p  or 
~ ~ t n g e ,  cnlnniittd by n tm~sted menihr of tlw r iv~l  ,or  milit?q 
lenrlrmhip, or on nn organized, fifth column scale, nlnT endnnpr vlta.1 
n~t.ionnI ~ntemsts and the lives of thousands or evnn millions of citi- 
7~ns.  (h) Tlir dekrrent effect of the death pnnlt,y for murder is 
r~dllcod hy the fnct that t h ~  crime is oftan comniittfid undor oxcep- 
tiom11 circu~nstnncta o f  ter~sion :end rxcit~ntwt, or hy pmple who n r e  
u.scd to tdcing ultimnte risks (gang m11rdt.r~ and e n q  wsrfnre). 
 act^ of trenson, espionage or snbobgo nsun 1 ly represent well planned 
contluct, ofhn committed I y  othelwse rc?sp~ctablr, middle-clas peo- 
ple. It seems reasonable to assume thnt the deterrent effect of the throat 
of the death p n a l t j  hns p n t e r  posibility of makin itself felt under 
thew rircu~nstances. (c) I tnke it for grnnlml that t f is dmth pe~lnlty 
mill bn rc.tnincd in martial lam. In  wartime, rind in the prepn,rntion of 
w r .  acts of civilinns m a r  be :ts detrirnentnl to the irlterests of defvnse 
11s :wts by nic~nbrrs of the nt.rncxI forces. r~'~ics wisdom of mdcinfi nn 
nl~solr~l.~ tli81,inct ion with rognrd tn ,1111 islitnc~~t scwis to 111o dou11t.f 111. 

I n  Nomny, mpitnl prmishmcnt 2 or ordinary crimes was nbohhed 
by the Criminnl &dc of 1002: in fnct no death sentence had been 
executed ~ i n c ~  1870. In  the Militnry Criminnl Codc cnpitnl punish- 
ment wns rotninrd in timo of war, nnd whrn tlle 10~l;isl~tion on trenson 
nnd other politicnl crimes was revised in 1950 i t  WR,S felt that, with n 
view to eqwriencos of modern mnrfare, tho restriction to nrmed 
ahrcm nnd wnrtime wns no longer np ro ~rinta. Acoordil~gJy the law 'P now nuthorizee the death pennlty for war treason"--a conce t which 
comprises also e ionnp and m b o t a p f o r  civilians a9 we I' 1 as for 
military psmnnT, nnd n d  only in time of wnr or military attack 
but nlso undor certain specified conditions with a view *to a future 
attnck. 

(2) Etwo @an C d e s  us11dly have imprirsontnent: for life as nn 
fltarnntivc /' or tho most serious criines: On the other hnnd the upper 
hmit of othet prison sentences is oftari much lowor than the 30 ears 
of the draft, for example 10 (Sweden), 16 ( h n n y )  and 20  or- 
m y ) .  A sentence for life does not oxcluda pnrolo or reprieve. I n  the 
Scandinavian countries in the last decades the1 average time served - 

' I !  

'1" t h ~  P(nnl R p r t ,  nholitron nf the d n t h  -19 I# mnmmended wlbh llnp 
Imln(&incmt ha' e r~~nxi~ntim fin~nlty lfiwtGreadnn find fntetitlhhul mordta. The 
bmcke@d alkrnrtlve would -in the dmth peaaltg'fw ttPaAon nnd Intentlonnl 
"lurder with life lmprieonment or 30 gears m the eentence lC dm& were not 
impo~cd. 

of life mtences has been around 11 oars in Normny and Sweden, 13 
je Finland and 1: to 15 in iknmnrk. &rved timesof more than 15 gears 
a, most eyiptlonal. This menns that the dlfferenee between n sen- 
bna for life and a scntmce for a definite number of y a m  is not tw 
grsnt as could be expected on the fnm of it. Whether there r i l l ,  in 
acunl prwtlce, be a. difference in timo served between a 30-year 
whence and n sentcnce of imprisonment for life will depend on the 
rules on parole for those sontenred to life. Nor do T think it'has much 
wrh 011 tho deterrent effect whether rr sentcnce is for 30 years or for I life alt ~ o t ~ g h  tho lntfcr nltornntivo may hnve rl somewhnt stronger psy- 4 
cho~oficnl impnct. Consequently, I do not consider i t  n very important 
qll&lon whether tho maximum term of im risonment is ,fixed dt <39 
years or nt life, nnd if the lnst nlternative is c iosen, whether the maxi-, 7 
Inurn of wnbnca not for life is, say, 20 or 30 ycnrs. 1t ma$ bo only an 
effect of habit that I personnll would refer to retain .the possib~lity 

'IICes. 30 years for other sentc 
Y E  of a sentence for life, nnd on t ie other nnd have n limlt shorter thnn 

11. OONCURRENT AND CONSECU?nE TERMS OF IMPROVEMENT 
(SFLTION 3 2 0 0 ) *  

The section continues the authority of n Fcclcrnl coltrt to j m p w  
either concurrent or consecutive tenns in the case of cnnvict~on for 
more tltnn one offenw, but tries to. restrict the use of wnsecutlve 
sentences and fixes an ng re te ~nnxlm~ini of such wntences. The po- 
posed provision will no c 'i ou ? t substnntinlly reduce the irrational and 
sometimes harsh rest~lts of tlw present system. A more rndicnl, and in 
my view 111oro 1.ationn1 solution uwrtld be to abolish n l t n ~ t ~ h e r  the 
clioicc: of the court between concur~~cnt, and consecut.ive ternis, nnd nsk 
i t  to fix n joint sentence for the severnl offenws. It is hard to  undcr- 
stand how a judge can mete out the sentmce for severnl offenm with- 
out taking into nccount whether they arc! to be servod c~ncnrro!~tlg or  
consecutively. The Axing of n joint saritence is the solut~on whlch )ins 
qrevniled in the modern Scnndinnvinn Codes. Sea, for instance, the 
Swedish Crirninnl Code, chapter 1, section 6 : 

Unless otherwise provided, a joint snnction for tho crimes 
shnll bo imposed when so~licone IS to be srritenced for sevcral 
crimes. 

I f  there are special reasons for it, n p ~ 1 1  may be p ~ l t c ~ l y d  
for onc or lnom crinies to pay a f!ne typttllrr m ~ t h  p snnctton 
for ndditior~nl criminnlity, or  tp Im msonment to ther with F conditional sentence or  pmbtlon lor the rsst o hi. crimi- 

, nality. 
The same rinciple is adopted in German law, (Sss 'the Osrman 

Crimind Co 1 e, mtioqs  6%(56, ae mended in 1969.) I 

The .stdutory mtunmum term for multiple afIensea is eomewhat 
extended as compared with the term for one off- only: ( for 
instancd9 the Norwegian Code, section 69 and Dhe S a e d i e b e ,  
chapter 26, section 2.) I 

*Study Draft .~(ectlon$m 10 Flu@ Qport egctlm 8204. 



I. FINES ((Nm 3 3 )  

Section 3302(1) prescribw that in determining the amount nnd the 
method of paylnont of a, fino, the court shall, insofur as prnctict~blc, 
pro ortion the fino to the burden tliut puynient will impose in view 
of t P e financial resources of it11 individual. This seems to be a just and 
rofsonnblo principle, which is in nccord with nloclorn I'luro Nan Codw. 
I infer from sochon 3001 4) thut the pri~iciple applies a so to con- I \ 
victecl orgmizutions, and t )art here tho hnuncial resources of tlie orga- 
nization will be decisive, but tho use of tho expression ''finitnc~d 
resources of 1111 inclividunl" in section 3302(1) maims me feel somo 
doubt about the rncnning.* 

The dollar limits in section 3301, which run e from $10,000 for a 
Class A or Class I3 felony to $500 for a Clnss 5 3 misdemmnor or  nn 
infraction will, howuver, suhtnntir~lly ~vstrict, the applicnt.ion of tho 
principle of subsection ( I ) ,  in n may which might be attaclccd as n pro- 
tection of the well-to-do offenders. Moreover it may be argued that a 
high maxinr~~rn of fincs may be ever nlom ncxv.wry for inisdcrnon.nors 
rind infmctions, sonrwlilnos consistin of sizorablo economic dispwitions, 
tllan for (he crinirs categorized us C k nss A and Clnss 1< felonies. Iti~ther 
narrow lin~its of fines have been the tmditiou from a time with n differ- 
ent social orgnniztition thnn our own, but =ver:il n ~ d e r n  Cocles o 
further than doe? tho d~uft ,  i n  autlrorizing finas which nrtlke it, possib 4 e 
to zyq~ly tho pr~nciplu of section 3302 nlso ngitins~ IL rich olreder. 
Some C d e s  do it tlirougli the systeni of day fines, originally a Swedish 
device. Tho sentence of a fine falls, nccording to this system, in two 
pn,rtu: ( I )  rho miti011 of 111in1Lor of (lily fil~es wlij~li explwses 
tho  ~uri+o~~sncss of \ Irn offcnw, iultl (2) tlie :unount of every day fine, 
wl~icli is proportioned to the fin:lncinl resources of the offender. I n  
the Swedish Code the n~ t l s in~u~n  1111niber of day  fines is 120, nntl tlie 
r~rrrsiniu~~t :i1110111rl of earell (IILY Iino is B(W)   we dish kro~rer. l ' l ~ e  German 
Code, as nmuiided in 1969, ctuthorizes up to 3GO day fines, with n maxi- 
mum of 1,000 Dbf for each d:ly fine, that is n compounded maximum 
of 380,000 DM. Il'lle Norgegiam Criminal Code has not adopted tho 
tli~y fine systan, but in 1!)4(i nbolislrocl tall i ~ l : i s i ~ r i n ,  on the gro1111d.q 
tlint, lnini~nn, and ~nnximi for the fine are ill cont~xtlictioi~ to the idea 
that tho fine shnll be proportioned to the finnricial m u r c e s  of the 
offender. It see~iis diliicult to understand why is should be nwPssary 
to severely curtdl tho power oi tlic courts wt11 regard to t h  in~posi- 
tion of finrs when they ilro ontrustod with such broad discretion wit11 
regard to im risonment. r It is true t lat in mmy CRSLS nlucli higher fines thnn those nuthorized 
~~ndor .  section 3301 (1)  of tho dr.~rft. will I)c 1)ossilh 11s alterrintivo 
mensure untler subsection (2),  but maLy w d l  bo n nscd for hiL&or 
limits also in cnscs which are not c n v e d  by subsection (2). Tli~s, 
unc1er~~il~c:t~ion (2) n person who has boen conviclocl oft an offense 
thmugh which 1 1 1 ~  dckived pmuniary gain, mrby be so11 t,oncRd tn a fine 
up to twit% the gsin so derived. The comment montions thnt subsection 
(2) will be particulnrly usof111 for economic offenues--offenses such 

ns pricsfixing, tnx evasion, currency m u  gling, share pushing or othor 
o l le~~sw which niny represent tempting fnanclnl propositions come to  
mind. TJiit the riiugnitude of tho denso and tho necessity of a storn ' 
ccononlio sanction may I)e the stme even if the plan has h n  t h w l r ~ d ,  
so that only a small gain or none at. all has nctunlly been achieved. Tho 
cornrnunt me~ltiolis that i t  miglit ba desildde to set a sepnrato and 
Iiigliw fino lirnib for orgnnizntiol~s for !I% when.subscction (2) is 
unsntist'rctory. With tho low fino limits in su1,scctlon (1) this seeins 
a rensonnblo proposition. But I am inclined .tp tliink that the most 
rntionnl solutlon would be to nbolish nll fine l~mits  altopther or a t  
least to fix them at  a.levt.1 which would nidce then1 suitrrblo for corl)o- 
rations ns we1 l 11s for ilirlivicluals. 

Section 3302 (2) is intended, nccording to the c?mment, to  disconr- 
iigu t l ~ c  use of fir~es, unless some afirmntivo renrron ~ndicatcq tlint n line 
is pecalinrly npproprintc.* Fine is thus 111iide n "second choice." The 
t~ording of the povision, which lntlkes it n condithn for usin,g n fine as 
tho snnction "thnt tlie fine alone will sullice for tho protect!on of tho 
~ m b l i c  Lb.lcnds o m  lo think of tho choice betwen fine nnd impr~sonlr;c!~t. 
nut  section 3101 (2) restricts tho rrpplicnbility of imprisonme~lt, givl~rg 
a certain priority to pmbntion, nnd it is not clear to me what the efl'ect 
of the two provisions taken togetl~er will be. 

I n  a t  least saverill European countries it is consitlered n. goal of p n l  
rcfor~ri to rcW,~*ic.t tlic I I W  of short prison saiitrwx*s, h t e r  ([din l)y nn 
extended use of fines (see for instance tire Gcrn~ctrl Code, section 47.9). 
The conlmel1t to section 3302 gives ns rensons for the reserved attituck 
tawarc1 (,Ire I W  of finrs t h t  fi11c.s clo not I ~ n m  :tfli~.nintive rohnbilitativc 
vali~v I L I ~  t11d t11c impwta of t11c ~ I I I  msit io~~ of n I ~ I I C  is I I I ~ C * I * ~ ~ L ~ I I ,  for 
exal~i l~~c~,  it p l y  11u1-t 1111 o ~ e n t ~ ~ ~ r - s  cLlxw~cnts n1ore t111111 t ~ i e  o i ~ w t ~ c r  
lliinself. T h ~ s  is not entiiely convincing. It is t r w  t h t  :I lil!e ciln \\x11.1: 
only as :L dabrrcnt, but this does not n i p t ~ ~  that it is inc1frc.t IW. A grr:~t, 
m:Ln of tho olfcllderv who rnny be cligible for :I line do not ilcetl ~ e -  
had ta t ion ,  but n stern ndmonition. In  resenrcli on the eomp:~ral~ve 
eifectivcness of various snnctions the fine fares well, not o~ily in corn- 
pnrison with prison, b ~ i t  d s o  in co~npurison wit11 pmbntio~i. 'l'llus, tho 
English cri~li~nolog~st Niml Wnllier s~:itm tliitt "it, is tvo~~tll noting 
that there is no direct evignce wliutsocvcr to suggest t h t  this (i.?., a 
fine) is less effective thnn u reformntivc measure such n s  probut~on; 
inclocd, primn fncic, the olrpositcl seems to 1)o tlie c:lso." *" 

I nm rnclined to tliink i t  wor~ld be better to clcletc s u ~ c t i o n  (2) of 
section 3302, thus lenving the clloice between n fine nnd other measures 
to t l ~ o  tliscrction of I1115 court. 'l'llc sailrle i~pl) l~es  for. w~lx-xction ( 3 )  
which donls wit,h fincs in combination with othcr siln~t,io~i~."" 111 t l ~ e  
Scnnclinaviun countries a fine in coml)inntion with n suspe~~dccl lwison 
sentence 1 ~ s  in recrnt ye:lrs t ~ w n  frrcluc.ntly used wlierc n suspelided 
sentence nlonc? is felt to be too lenient and un unsuspcntlctl sentence 
i~nncccssarily severe. 



To a European o h r v e r  it soems that perhaps the most eerious 
werknesr in pmsaat erirninal justice in the United StUes,liea 9 the 
lack of consistent nnd uniform policy of sentencing. For s~milar 
crimes differant cou- give highly diffewnt sentences, perhaps hosed 
on different philosophies of punish~~~ent .  Whereas a p p e l l h  review 
of senhca is taken as a rnstter of w u w  in European systems, the 
traditional American approach hrts beeq that sentencing #belo 

Y "R" hsicully to tho rovirice of the trial court. On1 &tly hns t e 
question of appel ate review of sentences a t t r d m o r e  mdespmad 
intorest. 

For theso reasons the rovision of the Study  raft (28 U.S.C. 
$1291) is to bo w e l c o ~ n d  It is, however, hard Lo understand why 
tho power of tho appellate court should be ~ d r i c t e d  to reducing the 
sentence given by the court below. 'l'ho conunent gives no reason for 
this restriction. In  E u r o p n  systems i t  is taken or grmted that the 
appellate court hns power to correct errors bot: f ways, except that 
many of khe Codes of criminal rrocdure deny the court the power 
to increase sentence when only t 7 ie defendant has appealed. 

COMMENT 
by 

DR. MIRJAN DAMASKA 
COMPARING STUDY DRAFT OF PROPOSED 

NEW FEDERAL CRIMINAL CODE TO 
EUROPEAN, PENAL CODES 

(Dr. Mirjan Darnaska, Professor of Law, University of Zagreb, 
Zagreb, Yugoslavia, September 26,1970) 
I. PROBLEMS OF CR~MINAI. J U I ~ I R D I ~ O N  

A. THB ALU)CATION O F  PENAL .TURISDI~ION BETWEEN BTATE AND 
FEDERAL OOVERNBZF,NTB 

As reprds  the delineation of law enfoyement responsibilities 
htwoon s Foderal ovornment and its ~ n s t ~ l t m n t  ~ p i t s ,  Europenn 
Federal systems di if er so much from that of the Unlted S t n e  that 
the corn rative rspective lnnv hardly be a soiirce of illumination to  f? f" tl~m m o g ~ n p p  e w ~ t h  the complexities of American law in this field. 
h fem illiisLrat~ons vill justify the broad daternmt. 

In the Soviet Union, for ins!;ince, tlic Frdcrat,ion hnn tho p w e r  
to prrss only "fundnmentd principles" (osnovy). The constiti~ent 
republics pmmulgtxte their Criniinnl Codes upon them fundnrnentnl 
principles. The fundamental pri?ciples nro binding on the republics, 
but are limited to the onunc~ntron of doctrines gerwrnlly follnd in 
tho "pnernl part" of Continental Codes. No definitions of specific 
offenses are contained therein. Thus there is ncturdly no Federnl 
criminal law. Arguably the Fedcrntion could pass inchidual pmnl 
statutes in a limited number of nroas. 

In tho Wcst Germnn F~t lcr :~l  Itup~il)lic tho const,ituent units 
(L~onder)  may ennct criminnl stat~itrs on1 in mntkers not. covered 
bv tho r e  comprehensive Federnl Pent11 ode np )liczzhle in nl l  of 
~ e r r n a n ~ . % e  traditionnl principle obtains thnt LLFtx 1 ern1 lnw pmvnils 
over Stzlto 1a.w" in criminal mntkm (I3undmrccht bricht rmdcsr(d!t). 
Only in a fa? areas (such as fish and game lams, offenses affcct~ng 
the preservation of forests, etc.), is the rwersc trim: Federal law ap- 

in the absence of State lam. As n result West Germrrn 
criminal sw is by nnd lsrgo Feclcnl. 

Prior to dho constitut,ionnl nmcndmcnlx a t  tho ti in^ of t,ho century, 
juri~di~tionnl problems in Swit;~,or!nnd weTo ?imilnr to those f o ~ ~ n d  in 
America. P r ~ ~ n t l y ,  however, cr~rninnl law 1s in tho Fcderal lcgislutive 
domnin; individual cantons mny only create sonlo (not all potty 
offoiim, and pnss criminnl stntirtes in a frw nrens. Tl~iie, in , d wtxrr- 
la~rd substan(lvo criminnl law (RR op o6od to the laws of ovidrnm imd 
prowdun) iq as a rule, within the l%drrnl legislntir-o jllriulirtio~~. 
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One more int should perhaps be added. Those accustomed to 
thinking of 1P" odenlism in Amerienn terms would probably find i t  
difficult to rolnk Eum onn to Ameriem juristlidionrl problems in this 
area on account of di 8 erent court or,oanizcttions. For cxnmple, neither 
in West Geman nor in the Soviet Union are there s a p m t e  hier- 
i~rcllies of Federa r and State w u r k  

The alialysis of the authors of the Study Drnft by which they nr- 
rivod a t  dillemat,inting between crime definition and jurislict~onal 
basa is not anhlown to  Continental Iarvye~s. They \rere ~ornet~inlrs led 
to follow vory s i~ni lw linw of tliouglit, :rltl~ougl~ in ditrorent c o n t o h  
nnd for dif~erent reasons Occasionally a term or phrase was inserted 
in s Codo descriptiun of un offense winch was obviously without peno- 
logiwl sigsificnnu!. Ratlicr i t  WIS intcndod to indiwrtn :l pn?m9qaisitc 
to posocdion (I'rozesuvon~u~~~.t.~u~lg) or to furnish whrt cnme to be 
c s l l ~ d  in Gcrn~sn speaking countries " I L ~  objective basis of cul a- 
bility?' (die objt.kt.ive Bcd~ngsng der Stmfbt~rlicit). I le; l l iai~l~ t k s ,  
Continentid I w y m  declared tliut such terms (plirases) fell o~ltside 
the crinlo (lafinition ( T d l m h n d t ) .  As n result,, proof rvns no longer 
~lcetlcd tlmt thc tlcfcntlant kncw or sllol~ld llr~vc lcnow~l the circlc~rl- 
s t imw indic&d by the torn1 (p11r:~se). Tlle millogy is obvious. 

Thus, domastic law applies (and juridiction may be c l h e d )  only 
with rixpeot to a& which occurred within the jprisdictiond terri-. 
True, this nigid and restrictive approach is s u b p t  to n n p n h  sf ex- , 

eeptions. For exarnpb, m t i u n  208(c). of the btudy Draft wo11)d b$ 
classified ,by Continentals trs ex )~essw the "pmtectlvo pqpclpla. 

- 
Aim, mu* have &velapad tha idea of ‘,‘constructive qxurrence" I ~ L ~ L -  
in the jurisdiction t l m  spreadlqg the juriudict.iona! w l l  over crlmes 
which actually m r r e d  abroad, Never thelq  C?ntlnentuls would con- 
sider traditional common law jwhd,&ionul notions k~ rational t!lpn 
their own, disguising red policy i&tles by fictions. I'he preeunt wr~ te r  
is, of m u m ;  &warelthat depal-turw frprn the tr~iditionalapproacl~ ~ n u y  
be declared urlconstitutionul by A~rlerlcarl wurts. 

11. TIIE SENIINOLNO SYS~IS~I  1 1  

A. ~ L A ~ ~ I F ~ G A T I O N  dr OFFENSW 

Classification of offenses is quito conrmon in Ihropo 11nd civil Inw 
jurisdictions in gcneral. IIowever, cross-'urisdictio~lal con~parison of i classification systcrns in the colrilnun ant tho civil law lrir~y be nienn- 
inglw or nlisleading if the purposes of c l t~~~i f i c i i t io~~  nre d~sreg:~rded. 
Even ctlsual d e c t i o n  reveals that these purposes are not the snme 
even within a single Criminal Code. For rsan~plc, the Study Draft 
distinguislies among t h m  bitsic clrissev of olfensc%s, rwd sr~btliv~dar two 
of them into suhlwses so that sis types of ofl'cnscs result. Two bssic . 
clttssw-fclonies and 1nisdt~niea1lo1s-arg11nl~ly still carry the conno- 
tatioIl of "very swious crime" ancl &'less t,lrrtii S O ~ I O I I S  cri IIW" wit11 ves- 

uen- flowing from this discrilnini~t im. 'l'l~e five clriwes , 

~ $ ~ ~ " ; : ~ e l o n y  md rnisdemennor u p  wero established for the 
obvious urpose of ranges o~unis lmicn t  for oll'enszs fill l ing - 
therein. !"he third h s i c  clnss, that of in&a(:tions, 11,s been provichvl for 
quite a different mason. It was tliouglit useful to discriniinate be- 
tween criminal and nqncrirninal offenses. 

On1 for the last distinction is tbere n ready andogue in t l ~ o  civil 
- 

law. $ he idea that one should discrinhate between crin~iu:ll :lnd non- 
criminal punishable conduct is quitasold on the Continent. An cirrly 
example is the &stinc;tion, found in el htcenth century Gorlt~an legis- 
Intion, between "crimmal penal law" ~ ~ i i , ~ ~ l i n n l s t r s f r w l ~ t )  nnd &'PO- 
limn or "administmtive xnal law" (Poli~istr:~fredlit, Verwaltun - 1 F" strafrecht). The bulk o ~ r l m t  in the jargon of the day l\pas cnl ed 
"crimina mere prohibitan wcro entrusted to tho r~tlrninistrnl~o~l rrrtlier 
than the wurts of lam. The ndmiiiqtration was autliorizd to impose 
finas and even short terms of impr~sonnicnt. Under tho Ii'rencli sys- 
tom the least serious class of offonsp (contrilvontions) was co~~sid- 
ered crimina+l, but 11nndlod b~ s p w d  courts (tribunsux de s i r~~ple  

olim), rather than the administration. Specinl courts mere cst:ib- 
Rsl14 to d i m u ~ n b o r  the luglier courts and nllow tllc~n to nscrve 
their dockets for sorious wimes. Tlru first, Penal Chile of 1iniGccl Gcr- 
nlnny of 1871 discarded tho Germnn tmtlition, incorpo~.at,wi :~cl~rli~iis- 
trative into the Codo as tho lo\rest c l w  of cr.i~n.inal olSe~ises 
(Uuhrtrutuligcn), :md brought tthum withiti tho j urlsd  at  on of c:ourts * 

of Inw. arr:ul~cment wils subjcct to vigorous criticism with the 
riso in this century of regulatory offenses. After 1945 tho Gcrn~nns 
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reverted to the old dystem nnd 1w4ablished non-criminal infrnctions 
(Ordnuhgswidri k e h n )  handled by tho administration. Hotvever, in f cdntrast to the o d syetf3m the adnhistration is no longer authorized 
to impose prison terms, slnd may only im ose fines: For reasons thnt r: need not detain us here "Uebertmtungen which existed at  the time 
of reform remained in the Ponal Code as the low& category of crime. 
This arbitrary division of petty criminalit is obvious to @man 
lawyers and reform mo~ements are ofobb'f'he D D n  W e  of 1082 
would delete L'UebertmtungM" and iflclnde them nniong adrninistm- 
t i6  infractions. The situation in Arlstrilr is quito similar: some peitty 
offenses are handled administ,mtively, some tried b y  the low& courts 
of ori 'nal jurisdiction. Administrative offenses are dso known in 
Italy fhcito amministmtivo). They exist in all Eastern European 
countr~es and in the Soviet Union. Ti1 1958 even the French introduced 
cliangas into their system. The lenst serious cnb o v  of offenses (con- 
traventions) wns declnred to he n mntter of $ministrative m a -  
tion ratlier thnn subject to Iegislatkm. 

Thus. i t  may lw said that Cmtinentnl countricn t,ypicnllg clnsifg 
regu1i1tox-y and minor, mmbly annoyin oflenses into n spec1111 p u p .  
Contllict fa1 1 ing tllerrin is (+her h:~ndle f I$ the ndministrntiorl or tried 
by special calrts. The wasow ndvnnc.cd III favor of snchl+stem am 
~ ~ l t i t i l l ~  thc same ns thtw voiccd in thr'Unikd States. It is felt that 
some types of conduct, a l tho~~gh pi~nishahle, do not deserve to be 
brande? as crin~inal, :mcl it is f e n d  thnt the stvit)us nature of briminsl 
convictions may be dilutrtl in tlir .W:L of triviality. Also noted is the 
nrrd to clear tllr dockrts of tliow rourls wllic-11 considrr rt~tlly serious 
cri~lrrs. Sc1lol:trly opinic!~~ is r~lnlost iln:~ni,n~?~~s in nppnving thc dis- 
c r i ~ ~ ~ i n n t  ion I~etwc~cn crlrrtinn l and rionc~wn~nnl offonscs, notably in 
such :~re,zs as trafiic oik~lsc~s, cwmonlic. ofl'enscs, rf d. Whblw noncriminnl 
olftxiws :ilm lui~rtllctl by tlio ridinillist l ~ ~ t i o n ,  thorn $Whn~ in which 
snn(:t ions mow scvcrr tl1:111 fi~lcs rilny br irnpsrd nm ~ ~ s ~ i r ~ l l y  criticiz~d. 
Tlltw IS, however, nn :ir::u~nc.nt~ rrcival~cd on the Cohtincnt in favor 
of a sepnrnte noncrirnincd class of ofl'(~nse,which dcms not n ,ply in 
i\n~erica. It is tlie nrg~irnrnt l h t  corpor~~tidns-ns a n 1 1 ~  not snLjeCt tO 
criniinnl siinctions-lnny l)c p~lnishrd for nclminiktmtjve infract,ions. 
111 contrst, to the S t ~ ~ d y  T h f t ,  Cont.inentn1 "infrnctjhnsn nm n d  of- 
fenses of strict Iint)ilit,y, but, crilpability rcqaired~ontiq are somewhat 
clinnged so as to fncilitntr conviction, rind wcnsionally pm9umptions 
of pit aw estnblishrd (for example, in France). T h ~ s  difference tw- 
tween the Stycly l h f t  anti Cmtidantal lnm shoidd riot, Iiowehr, be 
oreremphnsized. Pcrculinrities of tho'qntinentnl law of evidence snci 
procedure make it much easier to nrr~ve a t  n finding of.cul ability 
tltnn is tohe chso iri tho United Stnhs, nhd civil lna ' j l lf isdi&~ns can 
afford the luxur of retaining th? idrn of culpnl~ility evcn in an a m  in 
which assembly 7 itid justice rern~ls. 

Coming to the division o l' crirninnl o1ff~nw~s by the StuPy Dmh ibto 
fivo clnsses, it must be bbssrver? that, sucli n (Iivis~on his no real counter- 
pnrt in Continentnl crimirlnl law. True, wllnrc, cldssificntion of crimi~ial 
offensrs exists, it is prcdidatd on diffnmnces in the plmisliment thrmt- 
cwil  for thc offc~lse. 13ut 1 Iic purpmc*s of clnsdiliration nm not idcnt,icnl. 
'I'llc clnmifir*:~l ion i n  1511ropr orifiinnt ~d in proccdllml conddrmtin~l~: 
o l f r~~ws of diffcrr,~d ntv11:y wern tmr~~stccl  to dilfcrwl~t C O I I I ~ H  1~r1d 
wn~ralltu iliCn*ld n%s of pnxrd~l lo  wnnr dsvinrd, Alm, c la~~i f i~n t ioa  

becomo a useful tool in drafting the L'p$nenem'al part" of Continorlt:ll 
('des. For exr~tnple, in drafting culpa dity rquirements diflcr.pnt 
 rill^ were con.tomplnt,ud for different classes of offenses. I n  deli~llllg 
specific crimes, Continental Codcs nlso provide the frmcwork of pnn- 
i s l ~ r n ~ t  for e v e ~ y  intlivitlual offense. Thus, clnssification is not used, as 
in tho Study Dmft, ar n convalient shorthand way of providing 1 ~ 1 g e s  
of un~shment for individual otfmses. In contrast to the Study I h f t ,  
de f mitions of offenses are accompnnied, on the Continent, wilh frnme- 
works of p~~nishments for cpch criminnl offense. Bearing this different 
cltssificnt~on purpose in mlntl, one can easlly understand why Con- 
tineiitt~ls never estctblished more th?n three classes of crirninal o!l'enses, 
and some juridiclions do.not class~fy criml~lal oflenses nt d l .  Tlie tri- 
partite system which orlg~natsll in E rnnce, can also be found in juris- 
dictions such ns G m .  Austr~n, I%elgium, somc Swiss cnntons and a 
number of 1,ntiri American countries. The bipnrtite s stem has bcm 

colintrias such as Colombia nnd Venezaels.' 
i' ndoptd by Italy, Ilollnnd, Por t~~gaI ,  Spain, and sane A i n  iher icnn 

The lnw of Enstenl Europ!nn countries? as well ns Danish nntl 
Swedish law, docas not rcco nizc nny divis~on of c r i n h d  ofTen.srs. 
But, as noted nbove, nimt o the latter jurisdictions do differentmto F 
between crinlin:tl nnd noncri~ninal punishnble ncts. It follows from 
our presentat ion tlint compl~rison with the Continental system on 
this score is not fruitful. IIaving studied the present Study Draft, a 
Continental lawycr woulcl probably ngree with the proposition that 
five grrdes of offenses-if cstnblished for the purpose the drnEters 
had in mind-are not loo m:uiy. T t  n~o~i ld  seem to the nutlior tlint the 
numbor of clnssw doe: riot exceed the numher nppropri:~t? f?r n 
rationnl choice of snnctlon. 1t does not 1cn.d to nrl~itrnry d i d ~ n ~ t l o ~ l s  
among criminnl ofTonses in regard to ~,un~sliment prescribed. 

13. I,ISOIRI,ATIVI",I,P I ~ ~ E S C B ~ D I ~ I )  nf mncunr SENTENCES 

It is quite cornrrlorl for Con tinentnl legislntors to prescribe n~in.irnn 
for mntsncxs for specific crimte. I3ut, in contrast to present A~rlerlcan 
Fcdornl lnw such minima arc not, mandntcd and do not preclude re- 
lease on pnrolc. I t  is gencrtilly felt tlint tlie legislator cannot foretell 
nll tile concrete rniti@ing c i r c u m s t a n ~  which mny appear in a 
given cnsc. Tho prov~sion of the Russ~an Criminal Code of 1960 
(Article 43) is q111t.e typical of Continental legislation on this point: 

I f  tho court, tnking into consiclerntion the exceptional cir- 
cumstances of u case and the.personali.ty of the guilty per- 
son, deems i t  ncccssnry to ~ s s l g n  a punishment less than the 
lowest limit provided by statute for the given crime or to 
=sort to a n o t h r  milder type of.punish~!wnt, i t  lpny permit 
such ~nitignthn hilt shnll be obllgccl to lndicate its reasons. 

Silnilnr provisions may l ~ .  found in the French (nrtJcle 46R), 
Swis.. Fodernl (art;iclc 04), and Yugoslav (nrt icle 42) Penal Codes und 
in rllnlost all othqr Ihropean jurisdictions. Not a single instnnw is 
k1lo1~11 to this w r h r  in which n Continental legislntura by provid- 
infi tg lninilllll~n scnfsncu nlso precluded tlie normal use of parole. 



Discussion has heretofore bean directed a t  tlie 11sua1 case in which 
the Continontrrl logivlaturo provides a frnrriowork within which the 
j u d p  sets the sentence. I n  n few rare instances some Continental 
j~vlsdidions still pmvitle logislRt.ively fixed nentcnces. Thus the Swiss 
Federnl and West Germnn laws provide for mandatory life im- 
prisonment for murder. However, this relic of nineteenth century 
criminal legislation is subject to so much criticism that reforms may 
soon be expected. If  is only in thew rare instances that the Con- 
tinent n1 judge 11~~s no leeway 111 fixing the punishment. 

C. 8DN'I'bWCINQ BY TIIB SUDGEI 

In  t,hc Study DrnFt, clnsilicxxtion of cri11ri1u.1 offenses into six po l l  >s 
pertnins to those decisions about ,sentencin which fall wvithm t le T I 
province of the 1egislat11t-a. Within a cluss o oifcnsg tlie docision on 
scrltclicing falls 011 t l ~ c  jdge.  It is in this nrea that there is another 
pronounced difference bctween the Study Draft and criminal legisla- 
tion in Ihrope. The Study Draft adopts thq indefinite wntenw, qu ib  
conr~i~oii in Anrei.icnn j11rist1ic:tions. T11o.w who seriously ospoum n 
multiplo p o ~ p s o  t1ltw1.y of p~~i~isl~lnclsr~t w o ~ ~ l d  readily ondorm this 
syste111 of sentencing. 'i'lic judge is strongly influenced by the dcter- 
rant i~nd possibly retrihtivo xspects of punislment and can only spec- 
ulate as to how tho convicted person 1 ~ 1 1 1  respond to treatment in the 
correct,ionnl process, so it \vo~rld soom on1 n:~tuntl tl1n.t the fi11al deci- 
sion r h u t  sentenchg sllould be m d i d  r, y the correctional authori- 
t im. IBhilu this a.llocnt ion of roles in deter~uinin punishment iunong 
v;,rio~a agencies is approved by many Contincnds, notnbly criminolo- 
gists, ('ontinentnl 1~gislt1t.ion ns n 1m1o rejects +c indo tmwh~te  stm- 
1e11co syste111. Tho n~*gu~llmts ntlvnnced by Co~it~nental lnwyors i11 sup- 
port of such rejecstion tlo not carry much weight in thescherneof values 
prevailing tunong Amorican Inuyers. They w e  for tho most part iclno- 
logicill, seltlom ut~liti~rinn. Notwithstnnding tloctrinnl pronouncements 
to tho contr:wy, doterrent tuid latent retributive considerations in set- 
tin the punishment still >revail. 

h s o  punishment must L e omnwnsurnto with c~dpnbility (yi lb) .  As 
tho Ii~ttur is cletannintd by the judge 110 slloulcl nlso sct tho .scntrnc:(h. 
Rcspmso to t l ~ ~  corrc~cl.iont~l pmcess sllonltl plry only n very limited 
rolu in t l u ~ t  ithe priso~iw lrir~y l)t? permitted to serve the last part of his 
cletwmineci sentence outside t l~o  institution ( parole) . It is also often 
stated on tlro Contintwt t h t  intlcfinite xhntonccs 11.1'0 inl~lirna~~e (oven if 
tho ~nnxirnunl tern1 is set), :mtl that the colivictod person "has a rigllt7( 
to l u ~ o m  the precise t h e  of rclcnso from the inst~tntion. nut, ovc!n i f  
most Cont.incntds would grudgingly %-if pushed very hard by 
~~~~~~~~~~~~~~~~~~tht m ~ r o  masinlull1 a n t c ~ i c i n ~  by the judge l ~ e  
ntloptctl, they ~vould s t i l l  bq strongly opposed .to tlie propos~tion t,llut 
tho tleli~iite tlumtion or t h  ~mprisonmont ttrrr~r be dclcr~nined by (*or- 
~ ~ ~ c t ~ i o n t ~ l  :~utllwit,ir,q. I t  wo~ild m m  fm t,llrni ns n posttll:~to of t,lio 
"ln,qrli tf pri nciplo" that this decision h ~rw,rvtd for the jlldici;try 
(the ju go who sr~perviscu llw oswut,iorl of snntcwct). Why is this so? 
I t  m?uld seen1 to tile writer tlir~t. this mis t r~~st  of correctio~lnl author- 
~ C R  IS rootcd in Coatincntrl history ( d ~ 0 1 u t a  inonarcl~y, polirc &ate), 
(1lll.illg w l l i ~ l ~  corr~ctiol~nl autlioriti~s W I ~ I - O  (mid oftell di l l  iLu) 
iltldlcd to tile poiiea t111d htirdly coilsidw~xl 11s gll;lnliallS 01 tllo r l l l c  

of law. Prohbly ne a m l t  af this gmx?l  qli~!mta of opinion, mrlw- 
tional authorities in most E u r o p m  junsdlctlons (with the possil>le 
exmption of some Scandinavian m ~ t r i e s )  nm hard pressed for qutdi- 
lied nnd well trained personnel to whlch importnnt decisions regarding 

could be entm-usted. 
Notwithstanding the o position thereto, indeterminate sentences 

cnn still be found on the &ontinen$, usually ncmmpanied by the pro- 
viso that the f i ~ a l  docision 011 discharge  nus st be entrusted to tho judi- 
ciury. Viewed frorp t'lllJ An~k /' icnn perupectiva, inclctcr~~innte wnte~icrs 
are nu a rule udopkcl ,wvdrt y. Tlley are t:lnssilicxl by Continentds ns 
oitl~er '$ecurity mensl~~rs" orl"educutionnl niensures," prtnininf to 
protcctlve rnthcr4 than l~ttnitivd law. This distinction, charislie 1)y 
Continentals, does not s,ay vem n~uch to A!nericnss unfamilinr with 
the "dual~track" systo~n.~ Also, on a renlist~c and functionnl view of 
punisli~nent, security und educational mensnrcs consisting of do L. rlvn- 
tion of liberty are pinisl~ment indeed? indofinite sentences, 1 : ~  llcd 
as manawes, exist in lhlgi/im under the 1064 statute on sochl (lefcbny. 
Inddoin~intltm s o n h 1 ~ m  rrin 1% fount1 somewllt~t, lnorc fraqllt?ntdy 111 
crirninnl lrtw relating to juvenilc~ (West ('rcwnnny and Yugoslavin, 
for example). 0111 two instances :Ire known to the author where in- 
determinate punis ments, clnssified ns suclr, appear in Continental Z 
Iegislntion. The Gmck Code of 1050 (articles 90 nnd 91) provides in- 
doterlninnte sentences in regnrd to hal)itl~:ll olft?~lclers and profesional 
crin~innls. 'l'lre otlier iccc of lcgisliltio~l is still on the dr:~wing bonrd. 
I t  is the Portuguese h f t  Criminal Coda (C1orrcia Draft), whic*li, in 1 
its nrticle 04, providcs indeterminate sentc~ncos. 

D. PAllOL6 

JVith the exception of Scandinavin,' Ckmtincntnl criminal legisln- 
tion still clings to tho tr~rditionrll model of piirolc, yd.casc of the 
oner prior to expirution of his sentence, on cond~tlon of gooc IT:: 
haviour. In nddition, not all Continental jur isdic t io~~ makc t he p:~role 
.decision n mattor for correctional authorities. This, for esnmple, in 
Fwnm the decision is mado by the Ministry of .Justice, and an ini- 
p!~rtt~nt role in the decisio~i making is plitycd by tlrc ~ ~ d g  r h o  super- 
VIWS (lie execution of wntcnce. In West Gcr~~rnny md :dl of Enstorn 
Europe the decision to ralense the priso11er.i~ in the provincc of tllc 
j~rdic iar~.  Wf~ntevor the mlnpehnt authont.~, only tl~ose prisoners 
who behave well in the institution are eligible for conditional rclcase. 
put,  boenlise in the majority of Contincntd Enropean countries tllcre 
1s very little parole suporvision, the pardox referred to in the Intro- 
duction to the Study I)rnft (1). xxxv~ii) is vary seldom t,l~oo!lgllt of :LS 
a serious problem: neitllor tho unsnfc nor tho "good" pnsoncr nrc 
urider effective supervision after release. lC\.cn so the mmltlatory 1)i1rOIe 

-. 
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component of nll extendcd prison tarms is--whem known-highly 
raised as t~ useful 'Ltransitlon riod" between imprimnmerlt and T' full f d o m .  I t  is quite probab e thnt only the shortage of pnmle 

supervision officers prevents some Euro ean countries h m  adopting 
the syslrm recommended by the Study 5 mft. 

E. ~ 1 A ' I V E  8RNTENUINO 

The Study Drnft depnrts from conventionnl Cont,inental views on 
the prol~lem of multiplicity of offensas, charges and convictions. Clar- 
ity of presontntion could perhnps be increased by discussing a11 thefie 
problems topther with provisions on cumulative sentencing. Even so, 
following the system adopted by the Stud Draft, cumulative sen- 
tencing will bo discilssed se nrataly. 'In or er to avoid undue tom- P B 
plmity tho presentation shnl he limited to instances in which ~evernl 
prison srntences are contemplated by the judge. 

A number of systems of punishment in cnsm involving more thnn 
one conviction were developed in the civil lam. Under one of tllorn, 
a anitmy sentence (Einheitsstmfe) i ~ p t  for all offenses, without m y  
indication ns to which portion of the unitary sentence relntea to the 
individual offenses. This Rtem is often ndvocatsd by tho proponents 
of the "treatment view" o "P punishment, but does not seem to be much 
in favor with Inwyers. I f  one of the convictions covered by the uni ta 
puoislunent is pardoned or reversed, intricate questions nr i r .  ~ t i x  
the system has bean ndopted by the 1953 West German Statute on 
Jllvenilo Courts. 

Tn n number of jnrisdidions the syshm of "nbsorption" pmvnils. 
Here only the sentence for the gravest crime is actnnlly imposed. Such 
is the case in Frnnce (article 5 of the Penal Code), Austria (nrticlw 
23, Xi, 26'7 of tho I'ennl Code) and for a epecial type of crime multi- 
plicity in West Garrnnny. Also all jurisdictions following tho Soviet 
pnfkrn of crim~nnl legklntion (nrticle 35 of the Fundamental Prin- 
ciples of Criminal Le '~lnt~ion) have adopted this svstem, but in the T col~rt?s discretion :Ln n t ernnlivn systmn mny bo applit.nl. 

The revniling solution is for the j n d p  to impose wpnmtn, mn- 
tencns, g nt them 1s n branching off nt this point. I n  one of the pmihln 
vnrinnts intlividur~l sentnnccs nre merely added 11 . This is the old 
system of carnulat,ion of ~entencss which pvni lot f  in Europn 
to the French Revolution. It can still be found in Italy (article Ki: 
Req., nrt icle 81 of tho Pcnnl Code) nnd, as an alternative tr,labmrt,tion, 
in 'nrisdictions following the Ruesinn patterni Mere addition oi indi- 
pidnal senteneco is criticized b scholnrly opinion on the p m n d  of 
I ~ R  suverit,y; ns with wholes r e purchases, i t  is tht~u&ht that the 
defondnnt deserves R L'discoi~nt." The other variant is more common 
and pmbnbl favored over all ot,her systems. I n  th i~~var iant  the judp ,  
hnvin sol t. 9 lo individual sentenccq, proceeds. lo determine ~n n w -  

te eotal) sentnncs by aggmvating to a rranoudg defined rha*i~tlum 
F e  gravest sentence, never to exceed 07, even reach tbe nC total of 
lrldividunl sonto~ices. Illustrntions of this s y b  can be fo~lnd for all 
CRWS of crime concurrence in Swikmrlnnd t(art,iole 8B(I of the.Yenllil 
cod?) md Yuplnvin (nrtiele 46 of tho Pmnl Oodo), nnd for n t 
of m n n  eoncurrcnrr in mest G e r p n y  (section 74 of the Pennl Co e) 6" 



value of short jail terms prompted proposals to abolish them alto- 
gether. It should be added that under recent amendments to tlle Ger- 
man Penal Code (1969) most prison sentencw under 6. months were 
replaeod by h e s .  Imprisonment for periods under 7 months has been 
totally eliminated. 

2. The ban on increase of sentence a t  retrial or  upon the roposed 
a p p l l ~ t e  review of sentence) rcf1ects not on y modern L e r i c a n  \ oplnlo? on the subject, but also cherished and deeply felt Continental 
convictions.that i t  is unfair to "put the defendant to the IIobsm's4 
choieo" of olther nceepting erran romnlitted a t  trial or nppeulin$ with 
tho pwsibilily 01 doteriwut ing his ,osition. Tlle ban is known 111 tlle 
civil lrw snder the l t ibl  of "pml,ibitioll against disndml~ta 
cI!nngc7' ( pmh ibi tion i ~ p i  I I S ~  "re formatio i 11 pius") . The bnn is p" ousd 
a t a h  minor variations in all civil law cot~ntrirs. 11, Borne (such as 
.Japan) itl is o w t  cmlsdrled in the Constitutio~l. The only country ienl- 
polari1.y to abol is11 the j~ml~il)itior~ WLS Germany during the Nazi era. 
Wllow~ng the end of World War I1 it  was reinstated in tllo West 
Gmnan proce~bml law (nrticlc 331 of tho Gonniul Cr i~oi~la l  P r w d a r e  
Codc) . 

It n w t  be stnted, however, that tllo civil lnwyelu would never insert 
tho b m  into n codilicntion of substnntive criminal law. Because of the 
great store sot by them on s sternatic purity, the situs of section 3006 r of the Study Drnft* (not t 1e contents thereof) would surprisc tl~en,. 

3. Nhnt hns just 1)ew said nlw npplies to tho S t d y  Dlnft ~~mencl- 
ment of 28 U.S.C. 5 1201, wllicll introdl~ces nppellste review of sen- 
tellces. While s~lcli review is of long standing in civil law jtlrisdictions 
from Japan to the Soviet Union to Spain, the nntural situs of t,he 
j~rovision is in t hr law of proce(i~rc. 

cido. Rather they w u l d  convict him under specific stntutes punish- 
ing ''fnilure4h.rend~r assistance." * 

Section 401 1) (b) deals in the last clause with a problem pertain- 
ing t o  criminn omissions and i s d s o  broader khan many reprosentntive 1 
civil criminal laws. There cannot be ao~npliclty by o~msuion in Frunw 
and probably not in West Germany either.@ 

I , (  

In &nth&d scheme, problems of cnasntion would bo rrgu- 
lated before problems of culpability, as they precede them in the Con- 
tinental order of analysin a cnminal case. However, al111ost all 
E ~ i m  e m  Criminal Codes s o  not define cansation. Tim o d y  erccp- 
tion nown to this author is the Italinr~, Penal Code. Wany reasons E 
are advu~cecl for this. Some of them are not very persuasive. But, 
as long as the legislature has not thougl~t throng11 the relntionslrlp 
between exemption on the gronnd of lack of ctiusqt~oo and exemp- 
tion on the ground thnt there is no cr!lpalnllty, civll Inm experlenca 
would scom to indicnte thnt causnt,ion 1s bothr nut defined by statute 
to avoid interference with scholarly nnd decisio~d dcvelopn~ent. Also 
frngrnentnry regulation may create confusion. 

The Study Draft provision on commission of an offense by omission 
raises a few questions from n contpnrntivo perspective. A 1 tho~igh i t  is 
w,mmonplncc? that civil law systems pliico far  fewor 1imit:atious on 
C ~ I I I I ~ . ~  by i~u~clion t h e  do coelnlon law ji~risdiclioss, the draf ts  
limiti~tion of rcsponsiblity for omissions to cases where there is a 
stattrtot:c/ duty to act sounds nnusntll to n co~~rp i~r i~ t  ivist.** Are ~lrtties 
arising from pmvioas acttlon by the dofend~int,, or  dut ies not pmvicled 
in 11 s tat ,~~tc but, sf ill legal, not covored? I t  rniy h said that tho draft's 
regulation is only fragnlaetmy, but, if this 1s so it m~l ld  er1l.p be 
st:ttcd. Ol l~crwie  interpretation problcna rnny resalt, fExplassio 
usills esrlilsio nltcri~e.) It, woshl q q x w  to the writer that the refer- 
 we i l l  sertion 401 (1 ) ( I ) )  of the dri~ft, to ' ' h y ~ l  cluti(>s7' irl dealing with 
on~ksiolls provicl~s 1n11d1 mow lc~emny for deoisio~rl 1;iw. 

On tho other hand, the lnng~nge of seetion 301(8) may, in a 
specific instance, ltnve a brondor reach t1la11 rnimy civil l m ~ s  on tile 
~ll+ct, St~pposc :L stnt t~ le  i~lll)m(d n chty to rmder nsisbnre to :L 

in danger. .X disregnnls the duty ;~nd  1' dies. Mat~y i~nportnnt 
civil l:lw iurisdictioas wonld not br pwpttwd to find Bgl i l ty  for Lomi- - 

cc&naral parts" of civil 1 . e ~  Cocks \ ~ s d l  &fino o d y  two qlsio 
kinds of culpability : intent and negligwee. ' h e  latter is subdivided 
into advertmt negligence (most of the situntions the Stu$y Dri~f t  

- 
classifis as and intdvet-hit negligence (negl~pr~cc? as 
defined by the clruft). Intent is also suldividecl, but tleso subdivisiola 
differ from ju~isdiction to jurisdie~ion. One can only v e q  b r d l y  
s t ah  that Continental intent encompnssH states of mind ~vll~ch, ur$er 
the Study D ~ d t ,  would fall under i i i b ~ ~ t ,  knowledge, and pos~bly 
even 6 0 %  r e & l m l m .  The c id  p i~r t '~  of Coriti~~enlnl Codes 11s~- 
ally speaks of some ualified epees of intent (purpo*, premeditil- r 
tios, etc.). ~&cisidnaq I t ~ ~ t u ~ d  seholnrly opinions on all hlcso L y p  
of ' c ~ $ ~ b i l i t ~ ' m l d  t,heir rliRerentint,io~l h?w nss~i~ncd such pmport ions 

,I ion even to describe that it iseipptmible kitbout gross ovrlsimplific~ t 
the dimensions of problems. Fortunately, it wzms to this writer t in t  



Continental Inm with its traditional types of ~ u l p b i l i t  has little to 
teach. I t  is brtsed on largely obsolete psychology. Per 1, p the c d -  

nhility t-yppc under the Study L h f t  are more In tune w ~ t h  modern 
&l~sviollrnl insi hts, at. least in their core menning if not in nll details E of definition. T us, m t l m  than attempting b present Continental 
tloctrinrs of c i ~  lpabili try, n few .somowhat more qmcific observa tio~is of 
thr tlmft7s provisions concerning culpnbilit,y mill be made. 

12. STARTLTTT TERRUR TARl'ABILlTY OF TlIn W,NTAL ELEMENT OlTEN8ES 

I n  tho view of n numbor of civil lnw lawyen;, including tl& writer, 
the A.L.I. Model Pens1 Code has made an improvernrnt over tmdi- 
t ionnl Conthmtnl thonght on the n~entnl clerncnt in intlividunl of- 
feris(:s. Pts drnfhrs renli~ed thnt the ~ n e n t d  elemcnt of n singlo ofFonsa 

S desires to have 

approach would seem preferable. 
1 

In nwtlicvnl Continental decisions nnd scholarly opinion it was not 
rcquin?tl t h t  intent be dircrttvl to :L definite object,. Rather ' 'pmwl 
intent," to CI~IISC, l~nrrn suAic~1. Under this view, in the "erroneous hit," 
(aiw~wttio ictus) s i tunths ,  A' wns ~ i l t y  of intention~l : M R I I I ~  of B, 
i f  lie intren(ld to injure A but nlisse if' and hit B. It is .set,tled in modern 
civi l  I:tw t l ~ a t  intant must be directed to n specific object as required 
by stdxtory definitions of oflensos. Accordingly, "orroneous1hitv situa- 
tions nre t~wtt~ed ill Lho civil law oxwtl ns under the d a f t .  X is guilty 
of rockless ~ S U I  l t on B and atternptedYasssult of A. 

f 

n. PIlOVIBIONB O N  MIRTAKE AND1 IBNORANCPI 

Until recently, civil IRW systems iiave o posed the distinction be- 
tween mistnke of fact and mistake of law, g ut the,distinction has of 
lnte either changed its menning or come under serious criticism. We 
shall Jenve aside doctrines that would equate tbe two t y p  of mis- 
t skes.'" Wllr~t re1r1ain.s is the cliqn& meaning of the o p p l t i o n  of the 
two kinds of mistakes. Todny tho clj&inution i usual1 mtlde between 
niistnko about circ~~mstmces falling within de d nitionn 7 elements of an 
o f f o ~ ~ s q  arid ~nistdm about tho fnct that one7s conduct is prohibited by 

" A s  an rxnmple of this radldnl ,and iui te wmptlve vl& In t4$ C O & ~ W  law' 
nTorld, rcc Wu.vrno, rupra n o b  2, nt 370. 

Anybody who in committing an act mistakenly nssumes a 
state of affairs which moiild just,ify or excuse thnt act, ~ h d l  
not be punished for intenlionnl [ ~ n  the Continentnl senso] 
commission. Flo will 1% pnnislicd for nrgligence ( in tht. Con- 

, t,inontnl selrsc] if he can be Blurned for sl~ch ~riistnkc, provided 
that negligent commission is punishnble tit d l .  

Compnre the wording of section 302(3) (d) of the St~ldy Draft to the 
Qern~nn Tlrnft,. Add the provision of sect,ion 303 of the Stndy Drnft. 
The can scerns to he wide. Upon analysis, however, the two systems nre 
not. t,&'fnr a art,. 

As mgar 6 s ordinary defenses, soetion 609 of the S t 4 d y  Ddt' 
malres tho reasonable "mist.nlte of Inct" IL plicnblo to nl~post nll Cpn- 
tinentd 'nstificat,ion grot~nds. In  view of t 1sl the expression In aoctpn P 
302(3) d )  that "no eul ability is required wlth rospect to  facts shlch 
establilis 6 that a defense adefind in Part  A] does not exist" would pmb- 
ablv be criticized by Continentals as confusing. 

"Some consequences of ordianry ddrnsw (for ernmgle, walver) mlllcl h1 
~ l i ~ ~ c c ~ h h l e  to nll Contlnentnl ~~rocPdrlres, while nffirrnnth? drfenfies riolnte 
nt lrnut two hnuk po~tulntes of Continentnl procedure. The prlnclplr of "nclivr 
col~rt" requlrpu thnt all I~aueR of rplevnncc Irl  thc cnuc bc r n i ~ ~ d  "mot11 pmprlo" 
by the cobrt, while the ~Lrcnr~mgtlon of Ir~noccnce nu understcwA by Contincntnls 
cnnnot I* rwxmclld wlth the reversal of the burden of permlrrfdon. Very dotwotic. 
n b m t  t h m  two r)rlrrLples, ContlnentRl~ n l l m  nlrno& no e x c 6 o n ~  to them in  



As regards situations clnssified ,as affirmative defenses, the actual 
difference is again not as pronounced as i t  might appear. Some situa- 
tions (for exmple, mction 1306(4) of tho drnft) mould roba'bly be 
regarded by Continentals ~8 purely objective conditions i' o r  liability 
(see ,vuyrq~r, I-,\), :ind t 1111s 1nist1i1;e wo~ilcl not PXCIISC. Also, wl~ile'nndcr 
tho draft mistalto of 11rw is in limited situations oxoner'ating and is 
t r c a M  as an nflimntive defense, in the majority of civil law juris- 
dictions rnistcllre of law is no excuse a t  all. Mistnka as to n duress situ- 
d o n  would probably ba declared to bo an excuse by European scholars, 
but would hardly ever be recognized in actual casas.ls 

So far discussion hns centered on mistake of fact. bfist,nke ns to pro- 
hibition (111ist:ilce of law) is vnriously treated in the civil law. Most 
'uridictions still cling to the maxim that "error of law is no excuse." 
but,  whilo tho mistako cnnnot lend to an outright acquittnl, if justifidd 
i t  111:ty C:~IISO reductiol~ or even reniission of sentence. (See article 5 of 
the Italinn Pennl Code, article 3,233 of the Austrinn Penal Cod arti- 
cle 10 of the Yugoslav Penal Code, French decisional lnw.) A 7 most 
cvor rvllcro sclioliirly opinion which criticizes this tntditiorirrl view 
cnn ll' H? found. Even so, opposition to chnngo is quite strong. More than 
nnything else it is based on fenrs of the evidentiary difficulties which 
would nriw if the excuse wore admitted. The doe;matic rigor with 
which the presum tion of innocence is interpreted in the nren of bur- 
den of proof prec f udcs the shifting of the burden of proof to the de- 
fmlnnt  on this specific issue. 

Departures fmrn conventional views can, however, be observed in 
Srnitz~rland:~ West Germany l5 and in Eastern European countries 
otl~cr tlian Yugoslavia. h a v i n  1&1u diffe~wnces of clc,tnil, tho idoa as 
clcvc~loped in tho West is rough r y as follows. I f  the defendant has mis- 
talcenlg assumed that the condwt he engngcd in is not prohibited and 
his mistnktr cannot he l~l~imetl on him, lie must be acquitted. If, how- 
ever, t lie mistake is due to his fnult in not securing the neccsssry knowl- 
edge, he rnust be convicted and punished according to  the degree of his 
fault (prnctkslly, negligence). The idea ns developad in Enstern Eu- 
raps is so~mrnhat diffewnt. TIcre ono of the prereqn~sites of criminality 
is that t11~  condlict fillling under the statutory crime definition be 
"socially rlangorous." Unlcss it mny be attributed to negligence, mis- 
tnko .as to "social dangcrousncss" of one's conduct excuses, while mis- 
take ns to the legal prohibition does not.le 

Wl~ero docs thc St11tl.y I h ~ i f t ' s  solution to tlw "inisske of lawv 
problem fnll on the sprctrurn of t h a ~  different solutions? While mom 
L L co11serv:~t ive" tI~:\n, for ox:l~uple, W('?;t G~~I I I :LI I  idens, tlm provision 

of saction 610. of the Study Draft is still d ~ e d  of typical Continorltd 
juridiotions which reject the excuse altogether. True, the reversal of 
the burden of proof in regard to inistake of law is witliout preotdont 
on the Continent. But it may be argued that any defense is bottor 
than none, 

E. LIABLLITY OF OORl'ORATION8 AND OTHER OROANIZA'I'IONB 

Since tho Ealigllt~nont in the %igli.h11tl1 cont,ur 7 tho view has 
revailed pa tho Continent that c r ~ n i l l d  law dlou d not !rpply to 

kgn1 entitles. Arbwments ndranced in fnvor of this pmposltloe nrc 
mostly dogmiitic : corporntions cnnnot, net, they hnve n? n!ind? where- 
:LS "conduct" nnd it '@il ty mind" nre l)rerequisitcs of crim~nnl ity. ' h e  
nlost ofhn ;idvnneetl prngnutic nrp~nient is thnt punishment fulls on 
innocent nlombem of tho ~ o r p r a t l o n .  NO ~iuitter what tJie vnl~ic of 
these arguments, the principle still holds in civil lnw legislation from 
the Sovlet Union to West Germany to Spain. Practicnl necessities, 
notnbly for mi.scondnct in the field of econoniic life, have cassed the 
mlaxation of the princi le in only u number of jurisdictions. Thuq 
for example, in Frnnce t le maxim L'societns delinqruire non potest" is 7 
riddled with exceptions. Typically, Continental j~~risdictions lmve 

, , one chosen another np roach to the practical need to punish orgxnizzti 
in solrie inst mces.~'anisl~~ner~ts we isilmed for ollensos wliich am not 
consitleretl crimiiuil. Such is, for exnmple, the cnsc in West Gcn~lnny 
rind Yugoslnvi:~ The types of punis1im:nntu (and "~nensrri-cs" in the 
civil law jnrgoll) i r n p o d  for noncrimm:ll offenses .am numerous. 
Prominent, howover, nro stiff lines a11d giving pnl)lic~t,y to tho con- 
viction. 

V. ~ N B E S  l7 

Most modern civil law Codes have consolidated self-defense, defense 
of othurs, prevention of crime, protcxtion of property nnd slnlilar 
nnrrowly concdivcd clefonses into n conipreh~nsivc', broadly couclied 
defense. Special provisions are usunlly found in s t~tutes  tlrnling with 
rlso of force in law enforcement. This is tllc rciaso!l the use of deadly 
force is cliscusst~cl by (h t in t tn tds  in ter~ns wlii(~1~ wenl soiiitwl~at 
genernl to American la\vyers. The issue on which Continentnl Iegisln- 
tion is dissimilnr is wlicther soliio kind of p~~o~ortion:ilily is rcquircd 
between the value prote~tsd a.gainst the nttnclc and the  dam:^ cn~~sed 
by klle protaction. The minorlty view is k t  illustn~tcd by Gcr- 
man law. Thero is an nt,sol~ito ri@t of defense, provided tlmt the 
defense activity is the (least injur~ous) only w:iy of protecting a 
V R ~ U ~  nttncked. Thus, for exninple, dwdly force ni:iy be usfd i f  them 
is no otl~er wny to pr?vent.:i !pan fro111 c:irrying away youl. ]brief- 
case.18 I n  nlost civil lnw jurid~ctions, llowever, tlcntlly force n~:ly 11e 

'Study D r ~ ~ d t  awlion 010 la R u n 1  Report s ~ r t i o n  000. 
" some cl~$eusee (such uq - miutnke of law) havo nlrrt~tly been diuc~~sst~d in  

other contexts (ree rupm, IV. D).  
'' Compnrc J~sorrecs. 8ccprf1  not^ 13, n t  230. This posit1011 sernln to cwntrt~dict 

nrtieie 2, ITI,, of tile Ifi~~poan Ocvnvention for t h e  Protecl ion of Illlnlnn Right8 
nnd Fnndalllental Preedo~ns (l!K'Q). Glennnri lawyers nlr~illtnin, Iiowevi~r, that 
the Convention IN binding only on fpvernn~rnt njirncies, not on private pvmn~. 
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used only in sit~mtions in wlde11 there is no other any of protecthg a 
value which is not ~ ~ n p r o ~ t & n u t e l ~ /  lea8 important thnn the vnlne of 
life. Accordindy, deadly form cmnot be i l sd  for the aprotadion of 
propr ty  and  n~ost intmforcnces with reeclorn.'"t, iS1  bnl? nil t.he 
questmon of withdrnwal from an encounter t h r ~ t  a l rn~st  all civil lnw 
jurisclici ions di fler from the St,udy Drnft. The no-retre:~t rule domi- 
natm. This is sometimes cven rntionnlimd rtsr a morn1 i r n p n ~ t i \ r e . ~  
As rrgarrls the clrnnft rules on use of form in law enforocmmt, they 

I 

rcqwmblo corrc~s ~ond  ing rulcs in tnnny Continen tnl juri~dict~ions. I i 
T)iffemnws of (otail cnnriol. he d i s c n s d  I\ot.o. Most would cent& 1 around self-help against official ncts. 

R. INRANITY I 

T!mn ydcrns of defining "nonimputabilit~' (the civil lnw t ~ h r  I for ~nsnn~ty)  nre Icnown in Continental jurfsdldtions. Under the first, 
n groilnd for exemption exists if specified biological or medicd con- 
ditio!~s nro nscertained. 1Jnrlel.lying is the curious nssumption thnt 
m!.f;nln moclicnl conditions possrss an inkcrent power to exempt from 
crlminal linldity. This lirst, system is Inrgely discrtded, but cnn still 
hn fo~rnd in the French Penal Caclc (nrtiale @I). The other system 
(thp. "psychological" sgstoni) defines nonimputrbility FN lack of cn- 
aclty citJ~er to understand the "nnture ofqone's conduct" or 'Lfreely 

Sceide" ("conform onek eonduet" in the newer variant). This test 
comes close to the N'Naqhtm tast coupled xi th  the "irtesist.ible im- 
pills13 test." The third and Inst sys t~m dominntes in n l ~ l e n l  civil I:i\r 
lcgislntion and pmbably inspired the drafters of tire A.L.I. Modnl 
Prnnl Code. 11, is cnlled the "mixed systom" hocause under i t  exemp- 
tion .is grnntd  only to the defendnnt who lacked the cognitive, or 
volitlvo capncity as a result of a %ole 'cal" . (medicd) condition. 
The sys tm hns h e n  ndoptxd in tlrest f rrrmnny. Switzerland, Ails- 
trin, 1 ldy,  Spnin, IIungary nnd other Rnstern Rumpern countries 
and tho criminal leoislathn of the Soviet I Jn i~n .~ '  

~ ~ ~ i e n  mrnprreRwit 11 t ~ w  nvail;~\~lc civil law trsi s on insanity, the 
test pl)~nitttxl by t4he Study h i t ,  is substnntinlly identical with the 
Contmontal "rnixrd tcsts." I n  thnt it disc.urcls the A.L.I. Model Prnttl 
Code's exclusion of LLsoriopntlis" (thc now fnshiona!,le Inlml for the 
proup formerly cdlocl psychopnths), it comes wen c l m r  to modern 
Continontnl Iegislntion which rejects such limitation of the ground 
for c~empt , ion.~~ * 

la Thlu is the view held in nll Enstern Enrop@nn pmntrlcs, nn well ns in Itnly, 
Rwltm~rlnnrl nntl Fmncc. 

a For the Rovict Unlon, ~ e a  FET~RR~IME,  SO^?^ O t r ~ r n a r ,  t a w  111 (1W). 
Rnnw rnHonc~lizntlorrn 111 Weedern Enropd m a c k  of chlvrtlro\ls ethice (dd~trrste 
of eownrdin, etc. 

"Article I 1  of the Flindnmenthl Pr lnc iph  of ~drninnl  Ledslrltion: 
A Tmr.qon shnll not hP ~111,Ject to crlmln'nl rwipnsil~ility who * mn- 
not mRlze Ihe slmincnt~rr of Ma actions or control them by rrnRon of 
n dlronlc mental Ill11ene, t~mporam ~tiehtnl dernnmmcnt. mcntnl dp- 
flde1v.y or other rondit ion of illneaq. 

" C m p c l r c  . IQAC~EPK, supra note 19, nt ZOO. NO I)MMIR to A M I A ~  the ( I ~ P U W  ' 
nJtoee(-hw, at  Ien& by t l ~ o ~ e  who woltld rctnln prmfdmmt, nre knmn to f his 
nall~or. I 

Ji'illnl &port m 4 l o n  W followo the A.bT. fomnlal-lan by rxpllcitly dpny- I 
I W  the dcfenur to "mlo~mthf l .~  I 

sc1iolarly opinion Iins ndv:mccd certain c~~i t , i~is~i is  O F  the tests 1111- 

der the "mixed syskrn," I~at ,  agreeing with t,he draft's Int,roduc- 
t,ion that they are more itleologiwl than practical, we s11:~ll not tical 
with them he,~'e. 

Ono ~ U W ~ J O I I  must, howover, be asked. I f  a sidi person lacks (;he 
c,pwily to be aware of the criminality of his  t:ondnc.t (and criminnl- 
ity must not be confusecl with u~lnrnfulne~.~ or  mrongfulnoss z3) he 
is axornpkd from cri~uinal lidility. IVhy is i t  tllat tho mnistako nt 
jBwt as to wrongful~~c~ss is no excuse will1 "s:ii~e" p~v)ple t 

C: DEI?ENREB AGATNST UNFAIR OR 0PPIIEC;SIM PROSECZJTION 

1. Entkzptnent. Before turning to a. description of how problems 
loscd by entrrtpinrnl can bc trcnted ~n tlrc Continchnlal nn:dylic:il 
}rmlcwork, a brief ol)s!n.ntioe sliould per1111ps I E  l ~ l i t d ~  on 1,110 test 
of entrrlpnic~t :IS sul~ni~lt~:tl by tho Study Draft. If the dofenso is 
:Irailnble only '\vl~crc llieans are used likely to cnuse nonndly law 
nljiding persons to coni~nit the otlense, then i t  ~ o u l c l  semn tliat rn- 
tl.;q~rnelit is not :in issue distinct from dafr~~scs  involvinu guilt :uid 
ilino~0pM. Notire that the Study I h f l  ~ l~ggcs t s  :L inore%~ilit~d de- 
fense than the A.L.I. Modp] Pcn:d Code (scction 2.13). Tkt us sup- 
I)OSO that the view is rcjecbd, as optiriiistic of humnn natnre, that 
there arc no means short of ct~ircss to (wise n law nbiding person to 
conunit a cri~ric.. Still, if a person ncted as the rn:~jorit~ of people 
would under tqhe circunlstances, can such person be properly blamed 
(i.e., declared guilty) ? Is  i t  not inornlly qucstiona1,le to exact more 
from the defcidarrt tlwn orio rnn exact from the  nvengo person? 
If s~ich rrnsoning is sollnd, the dafensc of entrnpmentns  suggcstcd 
by tile draf t w o i d d  systeninticall y l)elong to defenses involving an 
O S C U ~ L  

It seems to the writer thnt the usual stntommt t,hnt thcm nio no 
functional equivalents to the defenm of untrn m e n t  in Llie civil lnw 
system is inoccurate. In  fact there are severat A government agent 
wny tempt the defendnnt to cammit, a crime whoso victim consentud to 
tho ontrupment schcmne. If  consent is o1mr:~tive in the caw, thorn exists 
a justification undor most civil law systems. IVllere, however, nn offcliso 
is involved hi regprd to 'which consc.nt is nonopernth, the answer 
turns on tho dotinition of entrnprnent. We shall awnn~o thnt entrnp- 
lnent i~ defined ns i t  iS ~lnder the Study Draft. If sllch means a n !  used 
in entrapment which would c y w  an average person to commit a crime, 
at lenst some Continental jiir~sdictions would recognize the excuse that 
"lnw abidin conduct crlnnot be demanded" (Unzumutbnrlteit normge- 
massen Ver f altens) . I t  is predicated on tdir view that p~mislunent does 
not maim sense i Z  nn average person would nct as the defondnnt did. 

Wl~em tho cxcusc is i~navnilable, the entrnpperl person is punishabln, 
but so is t,h9 e;overnmont agent a~gent. provocntfinr) ." 'I'here is no fur- 
ther exomptmon possi hility I I ~  6 cLr s~~hstnnt~ivo ('ontinental Inw. 3t, is 
probnt~ly not an ovorgcnerdizntion to stnto tliat such u stat0 of nffitir-s 



is ncceptnblo to nlost Continental systems for the 'snme reasons for 
which thoy wcept trustworth though illegally olh.ined evidence. 
This brings as  20 nn additiona i" and last possibility for the enkrnpped 
person to avoid criminnl punishment in a niinority of civil law juris- 
diotions. In  sonic 'urisdictions--at 'least ns far as the lnw on the books 
is concenicd-evi a ence obtained through the commission of crime is 
inadmissible. As tlio "agent p~~vocutcur" is punishable, evidence wna 
seoured tlirougli f 11cb  conlrriission of nn offense, nnd an argument cnn be 
made that i t  should be excluded. 

2. Statwte of Lhr~itation. Two differrwes htwecn tlio d d t  nncl 
Chtinentnl Icgislation come to mind. Tho limitation stntuh on the 
Continent is never n defense iq tho scnso that it cnn be waived. Such n 
solution follows from basic procodurn1 principles in tho civil lpw sys- 
tem. Adjudicition in criminal matters cnnnot IN slinpcd by parties. 
Tho implcme~~btion of criminal policy is (I nintter of public concern 
and the court niust mise all relevant issues if tlio parties fail to do so. 
It is unnnimol~sly held thnt tho statfih of limitations c h i n s  to mnt- 
tcrs concerni~~g irnplemerrtnt,ion of criminal policy. di lo other differ- 
enca indicated t ~ t  the outset concerns the n~nnirig of the statute. I n  all 
civil law syshms i t  is possiblo for a ~ x w c i ~ t i o n  to cornmonco l ~ f o m  6hc 
expintion of the liniitntion p e r i d  nnd yet be barred if the period 
expires before the case hns been finally adpdicuted. Scction 701 (1) of 
tho tlrnft suggests the contmry. 

3. Bar on Bftrltipb Tviccls tr~ui? Chargea. Most civil law proccdurnl 
sy.rfcrns ~roviclc for jointlcr of prosecutions where n person has com- 
mitted more thnn one offense and they are nll known to tlie prosecutor 
at t l ~ c  timo mhon he contomplntes prosec~~tion. Joindor of prosecations 
is, i r ~  this situation, also tho munl practice. I n  contrast to the draft, 
Continental procedural legislation does not provide for compulsory 

ITowcver, i f  a prosecution is insti t~~ted for an offonsc which 
could hnvo k e n  subject to joint trial, the provisions on cumulative sen- 
tencing tlcviscd for joint trials mandatorily apply.2a This is thought 
to preclude abusive and oppressive prosecution. In the C~ntinental 
setting it probnbly does. 

ITow mnny cl~argos rnny bo reforrcd depends in the civil law sys- 
tem on the number of offenses. ! f there is no crime plurality, then? can 
be only one c11;trge. A s  flosiblo rules apply 011 amending cha~ging 
papers (inclictnients, inforrnntions) , Continentals usually consider any 
othcrr reg~~lntion of the problcni as unduly tot:hnical and possibly 
absurd. 

4.  Jfultiplt. (70mvXon8. How many convictions cnn bo obtnined 
seems naf r~rnlly to clcpentl on how mnny offmses hnvc €)en committed. 
n u t  it is precisely 011 this issue (crime plurali\y v. singularity) that 
miversa l l  y iic(~(~l)tc(l tloctxi ncs were developed 111 the civil lam tvhicli 
nrc prncticnlly unknown in tho cornrnon lttw world. The cornparison 
of tho two legnl systcwns on this score is bedeviled by the differences 
in ~woced~~rc  nnd cvidencc. Tli~ls, only n pnnortlmic overviow of the 
p ~ ~ h l r r n s  rnny be offemd. 

m Com1~:m , 11s n t l r n f t l n ~  exnmplc the following Codes of procedure: West 
Gcrmnll (section 'L), Jnpnncse (nrtlcle 313). Ruminn (article 20) ant1 Yugoslav 
(nrtlde 31). 

Tlpxa p p  situplions, ! a t e #  undc,r t l l ~  Stud Draft ns conutit.ating . I r 
off- p&h i,p ,t@p yill law "ould overyw m e  b considered ns u. 
single o$ehse. Accord~ngly, wlierens thore would be two or mom con- 
victions , m a r  the d p f t ,  there would be only ono conviction in civil 

. 

law Section countcyi 3 O6(2),(a , ; ,\ . , a j  will as soction 703(3) of the Study Draft 

d a t e  to sikuqjons w h r p  one pffense consist8 of an attempt,. solicitn- 
t i ~ a  or g t h r  f9rm of rpp rat,lolr of the other.* As &ti aside, l t  s h ~ l t l  

wid IWt thp qtKqr 1- not know what the pmiso mhtiorl- 
ship bstweqp two draft provisions is. 'l'liey partially apply to 
tllc s$nlo fmts, 3 -yet are tr&l on the conviction lcvcl in mtiou 
70'd (3) bc) OQ the qntancing level in section 3206 (2) (a). Be that as 
it may, thero ig little cloubt that under tlie clrtbft there is moro than 
one offense. By ,contCpet,.t,he eituation contemplated by the two draft 
pmvisio~is is in the civil law n ~choolimn1 exwiplc o f  tlio "std~idii~ry 
principley9 ue*r whit$ there 1s on!y one offense. Attempt solicita- 
tion and simikr offenes wrno to life on1 2 i f  the criminn\ pwsuit 
has not passed them and ono to a moro a vnnced strip They merge 
in the provision on tlis &st stop" on tlie "iter c n ~ ~ ~ i n ~ s "  (mute to 
crime). Thus, these offenses con10 to life only in a subsidiary way. 

'primaria &Q t logi subddinr-n." 
Section 3206(2) (8 of the draft denls with "offenses" ditlering 

only in that one is defined to prohibit a dcsipated kind of conduct 
onemll and the other to prohibit a specific instance of such con- 

Sllct.** Hultiple cmvictions urn pwsiWo in tl~is situi~tion. In tlbe civil 
Inw system this is n schoolroom examplc of the "spwinlty priuciple" 
under which ilg:biir then? is o~ily ono otfease. I'sycliologic~nlly, weio- 
logically and Jlistoriqally tl~oro is only ono unjh of cond~~ct. For crirn- 
inological purposeg (such u s  measuring .delinquency) t l i ~ r e  is also 
only 0110 unit of con& ct. Whnt h t ~  ,pens IS tllnt several crime defini- 
tions c ~ ~ i i p t c  for ~ l p  \icntion to t f ink single coodu+ ilnlt. 0 1 1 1 ~  the 
mom s 0~1f ' i ,~ r ip ia  ,, &scription npplies. " L x  spcc:ials derognt lcgi 
gone . 

As opposed the two situations mentioned thus far, tho situa- 
tion contemplated b sytion 703 3) of the draft comes close to t l~v 

i? I civil law view. 111 t e cwil luw t, lo nlnxiln "lcs c o l ~ s ~ ~ ~ ~ r c n s  clcropt 
lcgi consumptae" requires t h ~ t  on1 the definition of the graver in- 
cl~rded crime apply. The res~dua! Jiflerenco is thnt under tho drnft 
there can still be severs1 charges (if not convictions), while under the 
civil law them can be only one. 

Differences between the two s stems do not sto herc. Additional r P situations are known in tho ciyi Inw system in !v iich scvelxl crime 
dascriptions wmpote but tho~r,  1s only ono pcnolog~c:~l unit. For cmni- 
ple,if one offonsc nmy be conceive+ a sequel of mother pen~lo~ically 
ovu&owing ofiense, pro so cut lor^ cannot IN brw~&t for botll but 
only for tho Iattor. A usual example is tho tlestrido11 o f  tliu stolcu 

*Study Drnft section 3206(2) (a) is Vinnl Report sectloll 320.1(2) ( b ) .  Strlcly 
Draft section 703(3) was deleted In the Final Report- The dcfluition of "in- 
cluded oflense" appears as Finn1 Report section 10Y(cl) .  A prohil~ltlon on multi- 
ple mnkming for included and Includvo offeuees IlPpars a8 Final Report sccb 
Uon8204(2) (a). 

**Study Drntt wtlon 3208(2) (b) le Tmal Report section 32@1(2) (c). 
10 Rt!f: w l r c r  11. 14. As n d r n f l i n ~ :  exnmplc, conq~nrc nrtlclcfl 46 nrit l  47 of the 

YIIKONIJIV I ' Q ~ I I I ~  Code. They tire reprc.~rr~tnl lve of the l r ~ w  111 tile aren. 



objecst by tho thief. Much more significant is the Csntinonal construct 
known as "continuing criminal conduct,"'but i t  is too complex to be 

, I *  . , I 
Them is some measure of conf~~sion in idens'andorlvihg 'punishment 

policies in attempted crime. Small wonder that .a'comparativct ''tour 
dllorisont" revenls a galaxy of solut~ions in civil law legiislation. Every- 
where, however, general provisions on attempt am fourid, thus obvixt- 
ing the need for speciflc stntutes to roh~bit  mnduct that amol~nts to 
an attempt. Also the tendency may k observed that general attempt 
provisions do no apply to less serious olfnnses. For misdenimnors, 
attempt is punishable only if so p-ovided in provisions dehling with 

*Study Drnft mt ion  70B(b) Is Finnl Report wectloD 707(b). 
"Typically the credit In mandatory. Only Id-mme ICasterd Europxn jurl&f& 

tlons (but not In Yngoslnvln) IR It optlonaL Rrr: nrtlcle 6(3) ofItfi8 bllanmerltal 
Princtples cR Sotriat Grlmtnal Lwlslntlm. f i r  dctnlls nhd draitlng exan~plq 
w e  .TEROHEOK, uvpra note 13, rrt IL2 ct rrrl.; Borrwrnn~R, D A ~  8 0 ~ ~ t m r s o ~ ~ a  
S T ~ A P Q ~ ~ ~ Z B U O U  41 (1906) ; IhXTMX,, D1~fiP.o VEmAtE 587 (1066) ; DANDO, JAPA. 
NICHE IAW OF CUIMINAL 1'ROOEnlJnE 48 (lfm). 

,,rnific ORCIW~ fnlling rvitl~is this rluss. 13n.cpt.ions to this an, Rnst- 
erll Eumppn a)1111tric?4 ~nvv ~ugosl:l,vi:r) rr.ntt :III oc.o:iciion:rl \Yestern I an l~~risdic.t,ion ( or exnmple, Allstria, section 23!) of the lJennl 
t d g r ~ i t h d r a ~ a !  from Dttnrnpt opnrntm as nn exemption from con- 
viction in mnny CIVI! I:IW juristlictio~~s, t ~ t  this is f i ~ r  from a uni\~ersn1 
nlla. (The mntrnry IS the case, for exam jle, in Italy, .Tapan and Yugo- d s l a ~ a . )  & the rendor will havr oxprcte , mithdrnwnl is not atnrctmed , affirmat~ve defense h,,causr the reversal of the burden of proof 
mollld violate the prcsurnption of innocence as interpreted in the civil 

Tlie drnft'e ositior~ in regard to "impossible attempt" (inept 
pttcmpt in thr civil)law jnrgon) corresponds to the modeni civil Inn, 
t r ~ n d ~ . ~  

13. CXIMIKAL k'A(XI,lTATlOh' 

A plnnce nt t l ~ c  civil Isw C d w  shows t l~at  there is no offense of 
mu1 applicability correspond in^ ~ A I  Section 1002 of the Study 

Emft. It IS submittrd. I~owevur, that i f  Contisento1 eystems required 
of an accomplice intcnt (within thc meaning of the Study Draft) that 
tllc crime be committed, they would probably be driven to resort to n 
silnilar construct. IIomevor. the usual oulpal)ility requirement for an 
womplice is not soldy t h t  he "desires" the offense or even fore- 
sees its cmmrnision RS & cwtni~ity. If he "foresm the likelihood" tllat, 
the offense be conmit,tcd and ncc& ts it, or resigns himself to it," the 7- culpability requirenlentR of cnmp icity are met. 

The draft, and rnJer~i, civi! law conm very close toget+e~ on this 
issue. Not only is sol~c&at~lon vlemed ns an nttempted cornpkc~ty, but ~t 
is ofton dolined as such (Wexsuchto Anstiftung . As in crtbompt, so 
in solicit&t~on, this offense, of "genelul n alicnb~ity" does not a ply 
to n~isds~ncnnors (for crun~ple, Itnly, cst Gor~lmn and dp,- 
slnvia). If  eiecptio~~s to this gmerul tcndonc are found: it is in those 
jurisdictions which punish a t t e rn~ t  for all o I enses. I n  view of this i t  
may crhnps be considered ns an tnconsistency in the Study Draft to 
punig  only solicitation of felonics but attempt across the board. The 
reason for tlie distinctiol~ ma , hoqever, lie in the fact that solicita- 
tion is committed by speech. I! rovis~ons on withdrawal mill seldom be 
inyrtod in this context, hut almost identical results waul$ be reached 
by civil lawyers by interpretation (the argument procecd~ng from the 
law on attempt). 

"an: wpm. note 11. It Is the nnthor's educated guess that it is easier for H 
prtr 'to H I I R ~ ~ ~ I I  ttw bi~rden of pro& Ln n civil rnther tbnn in n common Inw pro- 
&oral setting. Thr remark h n s  been mnde only ae a caveat to those American 
I n w p m  to whom thc Contlnrntnl dew ~mle very attractive. 

=For exnmple, lnipo8slbill.ty 1s an ,eSCUse i n  Auatria. Sse Xowa~ovai;~. DAH 
O E R T E I L I ~ I C ~ I ~ S C ~ I E  ~ T I I A P R E C I I T  I N  REII(EN ORUNDZUOEN 90 (1065). 

*The term "~ccotn11llcc" )ins not b d n  uwtl In the Rcnse trndittonnl wlth A n ~ l o -  
Amdoam Clvll Inw, disregnrrldng a few exceptlonu, dlf&r~iltititrfi hctwwn co- 
prlnclpnls (whose ~)urpos~ in to ~ romo te  or fncilitntr the rrinw) nnd accor~~l)liwrc 
"~lr i (40 RCUBU" (sul~cllvlded Into "i118tigflt~r~" nnd "nlderri"). Ttlc ol~fiervution i n  
the text ae to tile culyiibillty ~f acco top l i~~8  rrlntefi ulllp to acco~l~l#ctlrc "stric.tc) 



D. aowspmcy - 
I I 1 1  ' 8 

As tlulco~apirilc l n ~ s  rforln II yarietj of purposes in the sy&lt~, .f : 'P" tlia a r c h  for civl lau urictional analagues must lmd,into several 
nrens.? l a  1 1 :  

Soma civil law logislution dofines criminal &nspirncy as. a ~sp&jic 
crime of agroehg to erpetrabe an offexwe (for errample, section 99a(2) 
of the Wast Germnil b annl Code, article 116 'of tho Italian Den J Codn, 
nrtich 208 of the Yugosltrv Penal  code)^ The object of conspiawy 
must be a felon . I f  the latter is erpetrated, .co~y.piracy~ nlerges intn 
it,. Some . joriix$ri ions know, on f' y nonspir~eres to commit epeoific 
felonies, usunll politicnl offenses (for exan1 le, article 275 o$, the 
Swiss Penal Co i! e end article,64 of the Russian g e n d  Codo) .33 I n  atldi- 
t h  to this lype of crinio, sonw jurisdictiotis puriish nlc:llllrersliip in r l  

criminal organization, if the aim of s~lch organization is the couuiiis- 
sion of several felonies (for example, article 116 of the Itdinli Penal 
Code and Article 99 of the Yugwsl~v Penal Code). Here a tlistinction 5s 
usrially n r d c  between nwnS nielnbers oflthe organization and its 1e:~tl- 
em c~ nd o p n  izers, who rm more wveroly u tiishd. Tllero is typicnlly 
no provivlon that nn overt act must be s one in furtherance of the 
conspiracy 01- by the orgnnizntion, but such act will in practice be 
necessary to establish serious agreement 1 or the existence of un 
or nnizntion. I (  

%,ern II cri~lle lltle b w ~ i  col~~rnitted i n f u ~ h e r n n c e  of n mt~spinwy 
(01- critnillt~l orgn1iiztlLion) only the substantivu criliic renlnins cis 
n result of merger. Thus the question~of who shnll ba considered to 
ha\-e perl~trnted the sul)stmt,ivu offetise becomes crucial. There ip in 
thb' civil law no linbility for tliu subst.mtive ofrens~ based op mere 
mernbersl~i in n conspiracy ( o r a ~ k a k i o n ) .  Mess of p i l l  by arwcin- 
'tion dnd "~orroned criminslity on which s~lch lir~1,iltt rests are oliell 
to the Continrntnl principle of "~ersonal guilt." 0 r J n x r y  rules of 
prtrtnelsliip in crin~r :~pply, ~equilbng nt least knowledge and "accept- 
n~lce" of the snbsh~itivo cri~nr.~Z3ut tllc fact that the offense has been 
committed as IL result of previous conspiracy .(and particularly by 
lenders and orgaliizers) is tnken as ill1 ngpnvating circ~~n~stance. Ex- 
plicit provisions to this c4'cc*t exist, howewr. only in a small, nu~nlnr 
of jur~sclictions (for example, article 39 of the Russian Penal Code). 

In  a number of Enstcrri Europm~n countries linbilit for the snb- 
stt:tntivo offenw lnny follow sptxtill rdcs  if Irtiders an c l  organizers of 
:I criniinttl itsaociat 1011 are i~lvolvcd. Tlcuding and organizing a crimi- 
nil1 :wsociation is conceived 11s IL sprcisl, scvcm I t i ~ d  of corn licity. 
IJudcr this sysklri ~ I I C  letidc'rs t i ~ d  orgtuli%ers tire made respons' !i le for 
all substnntive offenses fnllin within the framework of the LLcriminnl 
plae" of the ~~fjyocintion t h y  knd or have orgmiad.  (Sea allticle 17 of 
tho Russian Penal C ! e  and article 3 of the Yugoslav Ponal ('he.) 34  

The limits of such liability ns an nccomplico nre mnrginally vnfllc. All 
t l~ut ctill sukly LK! s:tid is tlrlbt the 1endcr.q and orgnnlzers are not auto- 
~l~nticall~v l i d h  for offenses which (levinto from tllose they contem- 

21 Wu fire lenvlrrg aside the evidcntl~~rg'lmpnct of c~ompliclly chnrgee. 
In  We~t Qcrrnnny there Is, In ncldltlon to n genernl provldon, u specLn1 con- 

Wlracs ~~rovieion on ngrcements to ~~erl~etrute murder (~eclion 491) of thcn 'pennl 
Code\ 



penalties. The lower is limited to contluct which is violative of a 
court order nn d /or disrespectful to tLe court., as well rrs failure of a 
witness to appear (and, In a limited number of jurisdictions, also 
fnilurc of n witness to testify). 

Tho usunl penalty is a d~sciplinary fino, but, in some systems short. 
prison ternis mny be in~l~osed aI~o.~"'I'liis would surely not suliico RY 

the c m r t ' ~  sole power to defend itself. Obstreporor~s pemona (includ- 
ing the defcnclnnt.) may in nll civil law countries he removed from the 
courtroom, and 1uwyet-s f o ~ ~ e d  to witldr:~w from the case. I f  tho dis- 
orderly or d i m s  m t f u l  conduct falls under the dofinitiun of an ordi- 
nnry crimintd o d onse, regular prosoc:ol,ion a m  a l ~ o  be institutad: the 
previous disciplinary judicial penolt~y cloes no$ constihub ,a bnr. I,et 
UR add a t  this point t l~nt  some criminal offe lm which are separnkd 
from contempt by the Stucl\v Drnft do not exist in.t.11~ civil'law (for 
ennmple, liindcring p r m 4 1 1 1 p  by disorclerly conducrt, failure b ap- 
) p a r  ns n witness, disolwdienco of a judicial order and+utaide n few 
j~wixtliotions sr1c11 ns t,lie Soviet Thlion-failum to tmtify). , , 

Ir~stoad, the civil law judge has the ower to impom sanotions to 
e(nrca com linnce with order8 issued. d lese  anations urn, of course, 
h nvclided e y coniplinncc wit11 the court order. Rut even here the judi- 
cinl power i~ quite liniihci in comp~rison with Aperican civil con- 
tempt. Sanctions onn onJy be imposed for failure to to t i fy  and failure 
to ssr~rrender physicnl ev~donce. The limit imposed on them sanations 
is nlsa striking to Americnns. The mavimu~n limit found by this writer 
in IL civil law jurisdiction is 6 months7 imprisonment for failure to 
testify in a felony cases7 

13. 'I'tIP.FT 0PFENHIP.H . I 

?'he consolitlnt ion of vnrious offen.ws dimxted against property rela- 
tionships into tho offense of .theft js unknown to the civil Inw. The 
various t y p e  of ~)i~nisl~nl)lt~ condl~ct integrated into the offonsc? of 
l Iwft nro considc~rd hy Continnnbls &s cruninologicnlly quito tlis- 
tind. Nor is (hcrcb in civil Inw j~~ristlicl ions n unitnty term for un- 
Inwful deprivntion of prolnrty conwponding to "thofi" hi iWhr6adcr 
meaning. As fnr n s  t h ~ s  writer knows, i t  hns never'ben ~qgestcd by 
Continental lawyers thnt any kind of consolidation in thw area be 
~~ndartrtlcen. T q a l  distinctions tmtwoen punishable conduct ont:riling 
loss or ~nisasc, of propcrt y 1.011gli1y corms ond to lay dirstinctio~~s, rrnd 
this fnct i s  ~~gnrdetf  ds qi~itn l~drmhlc.  &tlsolidatibn along the ihes  
followed by the S t d y  Drnft n.rirtld 'disrupt the existing harmon 

Aruericnn lnaycrs nlnl be surprised at this diffenna and n Gicf 
r~plnnnt~ion swnls in ordw. As is often the c m  with dEifTerancxts Ile- 
t \vcwi the comnorl rtnd civil 111 w ~ystA~n~s,~Oho d i f fmmrn  arc  root e(1 i l l  

di fl'rrent h i ~ l  oricr~l devclop~nc-nt,. ' I )  ,, 

With thr :ulvcnt of conlmrwihlistn ntid thk hrdtdnwn of mrtlirral 
rl~rnl life in Englnnd new t y p s  of condnd~hnrmfid. to property r ~ l n -  

I , .  I 

"The West Ocnnnn law b q u l b  typlcnl in this rmpeeh rSw~Che;(Bermnn Oodc 
of Crln~lnnl PrWrlm, artlclm @I, 70(lII) nnd 77, and tllo German Ettnt~lle on 
Court Orgn~iizatlnrl, sectlorl 1711. AB typlcal of Soviet legialallon, s&o qrticlo 2aq of 
th~ltublrlan Oode vf OrlminaI Proneduro. a 1 , 

" 1 .  I Weet Oennan Oode of Orlmloel ~rocedure,mrt.lc$70 (l~).. Id &gq&da, for 
exn~~iplr, the ll~nlt 111 30 day#. 

1 lldt,. 
' J - I ~ ~  IcgIII tIrvt*lop~~~(wt on t11c E l~ro l~car~  Cont.i~~ent follo\vcd n tlif- 

f(-l+c~nt coilme. At tllc criticxl ~non~cmt ( ~ n  the eightocnth century) Con- 
tiIlrntal Inm RIIS I I I I + ~  t lie .infinenco of SJS~CI I I I I~  icnlly oriented Icgnl 
S C ~ O ~ U I ' S .  111 clnssify~ng vnnous t,yl)c>s of contl~~ct tlnn~nging property 
rc!latio~~sliips they p~.ocrvtlrtl fro111 lny conrepts r i~c~ely  dining t l i e l~  
112. introdl~cing sornc.what more rdincd distilid ions. The prist inr Iwnn- 
ilig of larceny. rrisliln~ awny with a thing belonging to motllrr "lucri 
cansa," mas ret;l-ined.J"~.aiid retained ~ t s  essance-obtaining some- 
thing of vnll~e (:1n objwt,. scrvicr. r'tc.) hy fnlst~ rcprc.scnt:tt ion-and 
r l c . q u i l . d  n I I I I I ( ~  b r o n d i ~  1vnc11 ~ , I I ~ I I I  t.1it: ofl'(811st: of obtaining by fnlsc~ 
p~-(tc*nsr~s in the conlmon l : ~ \ r . ~ ~  In ~vgnrtl to oll'or~sc.~ in whic:I~ lhc loss of 
:III ol1jw.1 is not initi:tlc.tl I)y I l l c ~  c l c f r ~ ~ t l ~ ~ ~ i t .  t 1 1 t ~  t l i s t i ~ ~ c l i o ~ ~  I)c4\vetw ~ 1 1 1 -  

l ~ ~ z z l c ~ n ~ ~ ~ ~ ~ t ~  I I I ~  111i1111t11orized I~orrowing :t11(1 IIW tvils I ! I : I ~ I I ~ I I ~ I I ~ .  
Also estnwtion was tlelir~ctl to prcst:~~t* t l l c  I : I ~  core I I I C : I I I I I ~ ~ . ~ "  AS :L 
rcwlt, of t,l~is tliffcrcv~l~ tlt:vc*lop~~lcnt :I (2onti11twfr1l In\vycr wo~~ltl,  for 
exn~nple, lm hnrd put lo  ~ ~ n d e r s t : t ~ ~ d  1 1 0 ~  1l1e 111:1king : :Lw:I~ fro111 11 Iiotcl 
witl~out 111tying C:III Iw t*I:~ssilid :IS ' L t J ~ t x f t ' 7  (of sc~rvice). 'I ' l~~ft. lo Ilim 
implies tlw activity of "taking awriy."and a rc~~listic concqt of 
tnking. One cannot tnktl nwny s c r ~ i c e . ~ ~  Sin~ilnr r*or~~nl~~nicntior~s clifli- 
(wit ies nrc k g i o ~ ~ .  ' ~ ' I I I I s ,  r l : ~ r ~ I i c ~ t ~  io11 of di f I ' ~ ~ ~ w c * ~ ~ s  (~111ot  (WYI 1)r n l -  
t(!~llptod 1irr.t~. Nor is i t ,  ~rcw~ssnry. 'l'l~t* civi l  Irtw (WLIIII I IC (*0111t1 I)(% ol' 
interest, to AIIIC~~CILII l t y d  drnfts111~11 only in the 11111ikely (writ Ilu~t, 
fI1c.y drcitlecl to neglrct t I I V  pr~rsist   in^ Inw :11rt1 11roc.ectt nfrcsl~. 



C. AHHAULT A N D  MENACING DIBTINQlTIBHED 

Tho Stud Drnft, by "disintegntting" the common law offense of 
ussanlt nnd i! nttory, relnoves u difference between American and civil 
law legislntion. Under the li~tter "bodily in jury" (assniilt in tho sense 
of tho draft) designides actual infliction of injury, while attempt to 
inflict injury is dealt with under provisions on attempt. The offense 
of nicnnci~ig (usually not limited solely to threats to' inflict imnii- 
~ielrt serious injur ) can be fonnd not nmoirg olTcnscs ng~~ins t  Iifc 
and linib (as bodi i y injury), but rntlier in the chn tor dealing with 
oti(~nses npins t  psrsonal freedom or public safety. [see, for cxa~nplv. 
arthle 180 of tho Swiss Pt-nnl Codc, article 207 of tho Russinn Pen:d 
Code and sections 40 and 41 of the West Germnn Penal Code.) This 
unt1cisc:orcs the conventional Chitinenhl view that meniicing nild 
bodily injury me offenses directed against di ff rrcnt social valiics. 

A glance iit civil lnw legislation slio~vs that tho grnding of rrrpe 11s 
suggested by thc S t~ ldy  1)rnft is iui irnprovemcnt over the usual civil 
Inw regulntioii of tlw ~nnttcr. Continerrtirl corirts ma differentiate 
:~nrmg situations cor~te~il(~l:tted u~idur action 1641 (0) or the  draft and 
set different ~t~nteuces w t l ~ i n  thc gencrul framework of punishincnt 
for mpe, but therc is no scptlratts legislative griiding. As the situntioris 
ditl'erenti:ited I)y tlw dnlft nre ~)mologicnlly n~id sociologiciilly quite 
:ip:rrt, it seeills proper for t l ~ e  legishitor to tmxt tlroin separnhly. 

These t.wo o t r e n . ~ ~  do riot nplmnr in the inr~jority of civil law codi- 
fic:ttions. Tho underlying policy is c!ssentinlly the same as tho one 
unclerlying the privilege against self inc.riminntion ns understood by 
Continentnl 111wyem. 'I'llcl ( : ~ ~ I I I ~ I I ~ L ~ ' s  d ~ s i r e  to i~vnid piinisIim(mt ie 
n:~turnl ;ind must not Iw disregarded b legal provisions. Thw,  ac- 
tivity consisting in avoidruice of punis K nrent pel- se (if uot accom- 
p n i e d  by an ordinary crime) inust not. IN mrlde criminnl. 

Vnriunt A of section 1601 contracls t,he tlwlitional felony murder 
rille, in thnt involvenient in a felony only presiiniptively evinces the 
kind of recklessness of life r e q i i i ~ d  for ~iiurder.* I f  this varinnt is 
ado ted, the Continentnl criticisms of the "felony ~nurder nilen ss  ;I 
mo 8 ioval relic would bccorrio unjustified. Althou$~ mtdern Conti- 
nental law rejected rules similnr to felony n~urder, its conskri~ct of the 
''prcterintmtiond crime" lends t,o esmntinlly tllc sumo result ns tho 
restricted felony murder rule submitted hy the drnft. TTnder the con- 
struct of "preterintantiannl crime," tho defondnnt is punished for the 
(!onsequences causrd by his crime ovan if he did not anticipate them. 
Tnle, ncgligonce in m g n d  to these iinint~ncled c!n!nagusncos of- :I 
criminal nct must Iw found, Imt it is tdwn s found In court prnctlce 
whcm the crinio engngd in is u felony, notn g ly of i l  violent typo. Thus, 

'Finn1 Rtswrt fleetion 1Wl incli~dos Altrr~lc~tive 11 of Ilw Bt i~ t ly  I)rt~ft ,  not 
i\ltc3r~~ntlvc A. 

tho tecllniolJ tool are diffepnb T!r teclm~quo of civil lnw legiy- 
l ~ ~ t i o p  $ as fo oys. 111 i efipbg certlun vlolent crimes (such as robbery) 
tho statute (!r Codo) provl* for a nple  serious grnde of such 
violent crimes in c a w  whero tho victim hns died as an unintcuclecl 
co~~sequcnco of the "busic" offe~lso. The p~uiishment maxinli~ cor- 
respond to that of intentional homicide (murder). This different teclr- 
liiquo has a deo auning. It rcflouts ~tlle 1ductn!ice of CoilLuieirtuls to 
label us u mur ger erer mL u man who, no ~natter  how vlolent, did not interid 
to kill. 

G.  BUHOLARY 

Tliis is nnother type of pu~isliublo conduct developed b common Inw B wliic11 has no countorpnrt in the civil IILW systc~~i. Un cr the !utter, 
~ullawful ciitry is punislied as mere trespass, no inatkr what ~n tcn t  
l ~ s  nccotnl)anied such entry, provided thnt tlic?re is no wttempt to 
perpetrate a csirnc in the unlawfull entered prenrisc or enclosup 
I f  there is nttenipted or consuaimntedllnr~en~, trespass in niost jur~s- 
dict,ions ~ircrges ~ n t o  I ~ ~ r ~ w i y .  Ally o t l i t ~  soliition ~ L ~ ~ X ~ I I Y  to ((:oilti- 
iicwtnls ns iuihir  11s it punislrc~s int(6rit to cm~iriiiit liis(~eny twice. 

Tho drnft's definition of burglar ? - docs not speak of felo~iiouqinlcr~t, 
but rather of intent to cornrnit n 'crinic" (section 1711). "Crliiie" is 
defined in section 100 as either u inisdemennor or n felony. I t  IS to 
be assumed that the drafters did not intend to broaden tho offense of 
bur lnry so as to pncompass illc~gnl entry with intc~lrt to co~lii~rit n 5 nris enieanor therein. It tlic latter were the cnsc, howcvcr, the solut~o!l 
would be subject to criticism in tho Continental sclicnlo of values. I s  it 
proper to upgrade n nliylemennor (trespass) into a felony on tllc sol16 
ground thmt tho ncbr  intended to corninit n n~isclunicnr~or tlwr.eir~? 
If lie realized his intent, the offense would still be :L niistlt.me:lnor. 

Tho Stud Draft, as o posed to present IILW, introd~~ccs s significant 
distinction L tceen  "tra&ckingy9 and possession of drum for personal 
use. While both are unishable, unless the uaer I)loves%eponderlcy on 
the drug, the scales o ! punishment di tfer.* 

This lnnovntion brings the conte~nplnteti liy$sliition closer to typical 
Continental laws, many of which were drnftecl to meet the various 
L ~ g u o  of Nations and United Nations conventio~is and protocols on 
intoxicant drug.  Yet nn irnportnnt diffcrenco still remains. U!ider.tlip 
r)rev31ing Cont inont a1 nppronch only "traflickkrg" in d n i p  1s cwm- 
11:d. Possession for personnl use and often purchase for person111 IISO, 
fill1 ,outside the crinlinnl law. %ether the user is dependent on the 
drug or merely oxperimonting with 'it, is irrelevant: Tl!e following 
nlay be mentioned RR exnmpld of Eumponn legislation In the field: 
section' 367(3) of the West German Pmnl Code, the German Stntuts 
of 1929 on Opiata, article 208 of the Yugoslsv Pen~rl Code, and rwticles 
224 nnd 225 of the Rlissinn Ponnl Code. 

'rho tlexible clnvsificntion of drugs contempleitd by the Study Drnft, 
\ 4 , l r  1111 its consequences on drug crimes, seams to be nri improve~rient 

T h e  Btudy ~ r a i t  dflqnse to a charge of pmisewton for own nne, thnt the ~ O A -  
B e m r  was so de ndent on the drug that he lacked substantlal Capacity to refrain 
from uar?, wus %let4  In the Flnul Report. See Study Drnft section 1824(?). 



ovnr typicnl Europertn le islahion, Two, many Continentnl judgw 
treat paslien of "hard7' onbsoft" nnmotics differently, but legislntml 
sddom providcs glidelines for uniform treat,ment. 

1. (!ontept. T~IOSA n'llo c l l ~ ~ € t  obswni t~ laws usunlly seom a little 
~~nc*:lsy  bout tlic alnbip~ity of the definitron of ol)scenit,y. Contincritnl 
lrgisl:~to~.s? 1)erlinps :~cqnicscing to the fact t11:tt the def nition of ob- 
sctw~ty is I I I I I ) ~ ( > C ~ S C L ,  11x9 vc1-y goncr~d terrns in r~ferr ing to objccl;ion- 
:rl)lo cvvtir, esl)rcssio~~. ~l~norican legislntion in general nnd t J~e  Stutlp 
l h  fl, i l l  j):~rticula r sewn quito elaborate by cmnpnrison.* Thus, Conti- 
n@ni:ils cannot ncmlso the Study Draft of excessive vn leness in at- ' 
rrn~pl i ~ ~ g  to cnpt~im tlia rlusirr mcnning of ohseonif,y.?orhnla t h y  I 
\vcri~ltl vriticixe lhe first dofi~~it,ion:~l prong of swtion 1861 (1) of tho 
St utly Ilraft. ".ZppenI to plwriorlt interest," the successor of "t,endcncy I 
to corrupt," would l~robnhly seom to Continentnls as a bit superan- 
11uatrt1 i n  Ilinl, it ilnplics snbjectivo judgments and mold conclcmnn- 
tion. JTor Cont,ine~~tals tlin "obj14ve" test of srrtion 1851 (1) (b)  woultl 
prol,nbly n~tfiw. Not; un l ik~  the vnrious insanity tcsts, the prnctical 
problem is to use Iang~~agn ~nnkm sense ill tho culture a t  large. 
Also, study of Co~~tine~ital  clecisional lxw i~lclicatcs tllnt the tendrncy 
seems to he that "d~scenity" should be narrowly construed so as to 
incl udc "hard core" obscenity only.'2 

Some students of tho prol>lcm maintain that obscenity rcmnins im- 
 reri rise only ins of:^^ n s  i t  is approached as n qunlity of the thing np- 
praised. Tlm problem of dcfinition is sren "as one of :u-cmr~rnodaf ir~g 
tho co~npeting cl:~i~ns of i'rcculor~~ of exp~wsion nnrl sr~pprrssion of im- 
n~or:~li(,y".~~ T f  o1wc11it-y is conrrivcd ns :I ni~isance, nn11)ipity van- 
islm. TIw only l)rol~l(w~ ~wr~ni~ l ing  is to " l~wp tilts rnorct ol)v~oi~s forms 
of pirldic (erotic) tlisl~lag ~ ~ n t l e r  ro~if~rol".~' While the "nuisnncc ?I)- 
~~roaclch" must be srrio~~sly C O I I S ~ ~ C I P ~ ,  it is subn~ittcd tl.~nt, nniI)iglr~tv 
\vo~iltl rnlllrlin even i f obscc~ni ty \ver(? d~filll~d ns,n.n oifonsr to srnsihili- 
t i t s .  ' l 'h  ~ ) r o l ~ l r n ~  of w11:1t~ the "n~orc obvions lilntls of erot ic tlisplay" 
:IIT wo11l(1 ~ ~ I I I : I ~ I I .  

O m  morn minor point. reg:crtling tho dcfinition of obscenity is in 
ordctr. 1Trrder tlchc St,udy Drnft "rctlcoming social valno" ne 1itr3 oh- 
sronity. While IopI cnn(-opts solnotimrs differ from philosop f lic:d :?tl 
pop111nr conccpts rclnting to tho same ~)l~enomonm, this sepnratlon 
slio~~lcl 11e avoiclcd ilnless 16 seems unn~oitlsble or ot11erwi.w \varrl~ritccl. 
Many redcoming vdi~es, such ns art ist~c v:llue, a.re independent of ethi- 
cal consirlcratio~~s mll~cll enhr  into tho judgment of w I ~ I L ~ ,  is L L p r ~ l r i r ~ ~ t ~ "  
in sexual desires :ind ~ n t m ~ s t s .  Wlmt is art  lies in the realm of wtheti- 
(d juclgrrwnt; what is "obscenu" pel-tajns to the re?l~n of ethical vnl~ies. 
Thus, art mny hs obsceno. TJndrr similar nnnlys~s 'Lrc*dce~ning soci:il 

*The Finn1 Report doc8 not incl~idc thc (lcflnlt i~ll  of "ohprme" con'tal~cd in 1 
stiid~ nrnft setion Is51 (1). I 

'Vhc only podt\la mnrh? crP Insfrlrntlmr id drnft1nlt'dcflnlf;tma of "hiirti &re" 1 
ol~~eeility WnlH to bc the nppronch of tha met  Ocnllnn f i u l m t n ~  Oourt lu lhc 
Cprmnn ‘Tnnny nl11" cnee, Judpncnt of . T 11 1 y 2 2 , p  26 JZ 72-74. Ilnfort~~nai~~ly, 1 

tlw tlwi~io~~ in 1l1~1lttvl to yerbal ob~crnlty. Ant ~unlccl 1 t ~ q 1 ~  of 111urn1 ~ ~ P R I I C I A  
nm nvoltlcd nnd' modcrh ~r~cnri.h 18 tnhrh hrth co ddtirnt on 'by the ~ J @ ~ ~ I I I I I  
(.ourt. h a  1 ) ~ h a s ~ r  Jn t,r& Ali~~tllre (Yo1 2, &hn& RqUlfa, t'hhmlr- 
hlorl  on OIwenlty n n d ~ o r n ~ ~ n l ~ b y  [donllnhe m j n - I O ~ I  ). 

I ' A O K ~ ,  T ~ E  J,rwrw or: Tns CRIMTNAT. R A N ( ~ ~ I O N  3% ( lB(IA) .  
Id. nt 321. 

Tllr tmor of thr St,ud y Draft provisions on riots n rr vr1.y ncrrpt3nl)lt. 
in nnc trained in the C'ontincntnl systems. Tlrc csisting Federal 11iw 
5ounds a li!,tle str:mp. 

Preventlo11 of riots, as noticed by thc drafters, requires efforts f o  
disperse unruly crowds. Tlliis, almost all Continentnl Coclrs contxm 
offenses for c1isol)cping orders to disperse, for csn.mple, section 116 of 
the West German Penal Code nnd article "1 of the Y~goslav Penal 
('ode. I n  sornc jurisdictions, snc~l~ :IS Y~l~oslnvia, disobeying o$e.m is 
~mnislinblc only in riot cirr~~rnst:l~~c-vs, whorrns in otller jurisdlpt;!ons, 
sl~cli :IS West Gcrmnny, fniI111-c to dispe~*se upoli order of anthor~t,~es.ls 
r r in~ind ILS siicll. Tlw off(ww is l~si~nlly annlogoi~s to Amencar! rnls- 
cl~~~ncnnors. For cxan~l,lc, hot11 i n  Wcst, Gcrmnny and Yl~goslnvlrr the 
I I I : \ X ~ I ~ I I I ~  I ~ n n i ~ l ~ ~ ~ ~ e ~ ~ ~  provided is 3 mont 11s' imprisonment. 

ITow large ir~i~st, n groi~p I)o in L L f a i l ~ l r ~  to disl)erse7' ?ffe?s~? Usually 
I he t-ts nrc qrrit,o gnner:~l. For instwce, in some jur~sc!~ctlons tho ns- 
s(v1lhl:1gr ni~ist I)e s ~ i c l ~  ns to ~nnlic. iL impossible to cstnhl~sli tho ni~mber 
of persons nt first gl~incr. Or, i l l  some othcrs, n, gcneral fomiula is iisrd 
t11:it the group sliould not be st~bstnnti:llly : ~ f l ' ~ ~ t e d  by LLindi~idu:il dv- 
pnrtrlrt% or ~ctditions." 

I n  addition t,o offenses of  failing to disl~ersr, most. Cont,incntal jllris- 
dictions hnvc vttrio~~sly conceired offenses of engaging in n riot, for 

Code, section 115, and tho Yiigoslav 
order for pnrticipntion to be punish- 

(for t~sniiiplr., maliciol~s destn~ct~lon of 
must be commlt.ted in riot circumstances. 

punisl~~nent nraxin~:t arc incrauscd for 
Ie:rders. 

Ilegnrding incitornunt to riot, ml~icll is punisllnhle alniost ovev- 
wllnrq, typicid Continentid legislntioll is st riclrr t lian tho Study ~ ~ m t t . .  , . 
lhis  is part,imlnrly the cnse in those inst:i~ices in ?v!iicll riots have 
])olit,icnl orcrtonc. Qllito oft on inc~tn~nent to pol~t,icnlly "colo~~~.t?d" 
riots is c*lassifioc1 Ib9 II crime ngainst the Stntc, or to use n popiilnr trnn, 
w n "p0litir:tl ofre11w,7y Very serious p u ~ ~ i s l u ~ ~ e ~ ~ t u  arc throaty~lod. This 
~hriornenon is r(atrictec1 Rnstorn Nuropcun juridictions. 
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I. INTRODUC~IOK 

009 (Study I h f t  

Dr8ft section 20'3, 

rest of thnt coninwnt nntl of 
et ~ e g . )  is that the existing law of 
to bo continlled by ~~pplyink thr snnw 

h u e  bccn cipplying to 1H 1J.S.C. 
these principles in the Working 

that they be codified. The lun- 
from both 18 U.S.C. 8 13 untl 

a l t l v ~ ~ g h  it pprporfs to acliivrr 1111. 

It should he noted thnt when i t  is said tlri~t section 209 docs not 
! ~ i u k o  nny nhjor yht~ngo.in +c liiw of ~tssi~~~ilatct l  ofl'enses, tlic ~ ~ f ( w ~ i c c  
1s only to the general prmc~ples and not n s  to liow it affects r u i ~  spc~:ifi(: 
otfensa. Thus it is clenr that, in contntst to existing law, h rg lu ry  
\rould not be an aqimilntsd offense under tlie proposed Code hciruse 
a bhr Iury offenve is proyided for in the Code (section 1711). At tliv 
,very f east, section 209 would preclude assimilation of burglar and nny r d h e r  offen& withid un onclave when the Strite and Federal ( efinitions 
o f  tho 'opense .are identical. Se~t ion 209 cl~v~l-lv nccom dishes this 1) I X its ex res$ ipft,pplical$l$y to "conduct" which L'k'oderal nw pcnalizt~s . 
~l,et!o{ ,the language of section PO9 tila, excludes State allcmws 
l*allLtud to buiglary but pot specifically defined in the Code is con- 
sidcred'herein. " 

*The ouly k j o r  qffercnro between the Study Drnft and the Flnnl Ilelmt 
version of wtlod p 18 that, t4e.sStqdg Drnft vrrtilol~ did not contyin t11c wcontl 
wntcnce or mnal &&rt 811bwction (1) : "Conduct 18 Immllnlzed wlthlri the 
W t ~ i n g  of this mlbg&ton if, bavlng regarrl lo f 1 4 t a l  ledslatiou as  to  the 
co~dllqtrcbn&ituting the  type of offenee nntt the fiiilnre of Congress to pennllu~ 
the MPec'l$p.q~~id~ct in quwtlon, it mag be Inferred that Co~grrss old uot lntt!nd 
to  extend penall 8a11(~t1011 to ~ u ( 4 1  con(Iuct." 

( 1507 ) 
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critical evaluation of any proposed formulation of section 200. The 
Codcs examined are tile New York Revised Penal' Law, the Tllinois 
Criminal Code, the Virginia Crimi~lal Code, the Model Penal 
Code and, as tin example of what Congress had done when nkting 
wscntially as a Stnto or local legislature, the District of Columbia 
Cri~ninnl Code. 

1 .  Offemes Agaimt P~lhZi,: Order mtd Decency. One major' qma in 
wliicli the Codw cwmirwd hnvc mlmy specific offenses which do not 
trppenr in the pro OSWI Code is in tho cntagory of "public order nnd 
dccnncy." Generid P y this area embraces disorderly condhct, vagrancy, 
tu~d loitering.3* Thcsc offenses aro often niulti-headed and rnuy em- 
bnice conduct clearly covered by the proposed Code. For example, 
tlrcw tlenling with niaintnininy brotllols tire covered by proposed 
wctlions 1841-1843 rind would no~,be nssi~nilnted.~ 

Disorderly pnduct with respect to officinl q~roceedings is covered by 
prol)osod section 1344 iind thorefor(? n stnte offense would'not tu? ns-' 
sitr~lll~t,~d 1111der tho proposvd provi~ion.~ Itowover, many of tho' other 
spixifie plnvisions tml the gerlc~nl provisionq applied' to otllor sitti- 
ations would be assimi lated. Other Stnto provisions whidh crehta simi- 
lar problems are "loitering" laws, nnluwful nssembly obstructing 
public ways and disruptin meetinp and meesions. &xecpt to the 
extent that tho prnlr)sed &do prov~sio~ls I' erding with riot (sections 
lHOl-l804), loitering to solicit scxunl activity (section 1858) ,* and 
hindering r o c d i n g s  by disorderly conduct (section I%&$), apply 
to rwens o ? State law j~lst  mentioned, thaw Stnte provisions \voultl 
a1 1 1m assimiht~~d. 

In view of the ~ossible c:onstitutional vulnornbility of some of these 
provisions and t b eir potenti~il abuse, should the Federnl Criniinnl 
Cotlo rely 011 assirnil~~tion or should it tlcfino the area of punishable 
tnisco~~duct for cnclnvw? A Federal policy for enclaves wodd be ap- 
propriate, particularly if the enclave 1s a residential area, but where it 
is merely a building, a separate Federal policy could make i t  an nnac11- 
ronistic hnven for I)CISOIIS who might const~tutionnlly be susccl)tibIe 
to l)rosccution ulldcr. Stlit(: law. The sensilivit,y of tho issues riliw(l 1)y 
tl~cso offenses coltltl, as with abortion, lead to the conclusiotl tlioy 
sllould be assin~ilatccl. On tlir, other h:u~cl, the blanket assi~niliition of 
ofYenseu involving serious constituthnal issues u-oidd sup >art under- 
ttikin the tnsk of tlcfiuing offense in the Feclernl Crimina Code. B 1 

2. amily and Sex-Reluted Offenses. A second major area in which 
tho > r o p e d  Code (low not spcnk id ofYcnses involv~ng the firirJly or 
kins 1 lip. Clearly bigimp is 1tssimilntad.V3i ~ t m y  hus only one sikmiii- P cttnt eleniendtlie estul)lisIunent of ii fnnli y relationship. Other of- 

V c a ,  a y . ,  D.O. Calm # #  22-1121 (dimrtlerly co~~duct). 2-24Wk (vn-  
firrrlwy) ; btoo~r. PENAL  con^ (Tg 260.2 (dlsordorly oonduck): 200.8 ( lo l te r l~~g  or 
~~rornllnfi), 3 0 . 5  (11l111lic. tlro~~ken~~ess) (P.O.1). llW2): N.Y, Rev. I'uN. I,. PIJ 
240.34 ( lu ikrhg) ,  ji 240.20 (ditw)rtlerly cwiduct). 

'I'ho Wind Report cou tu l~~v  a dhrderly ~oucluct offense ( 8  1861) whloh wlls not 
c o r ~ t n l u t ~ h  the Study Drtrfl. 

' S e e  t:.y., D.C. CODE 8 Y2-:330!?(4), (vngr:tncy ). 
'Ycu  United State8 v. IVoodwcrrd, 376 F.2d 1W (7th Gir. IIMI), rlmlmilntlug 

IllLnoiu cllsorderly coadllct statute in connect1011 with ht.nrlngs kfow t l ~ e  1 3 0 1 ~  
Ill;-Awe.ricnn Ac.tLvlt1c.rc Comruittee. 

Itlll ~lotc. I)IKLIIIIY 1i-i O ~ ~ ' I I  I1 felolly. NLW, 8.0., :{H 111. REV STAT. # 111-12; l ) , ~ .  
C ~ I ) Y  1) .)'2-4101 (2-7 yc~rlrx).  

"l'l~ix rcwtitm, w l l i c 4 1  I I I I I I ~ ~ I I I W ~  111 1 1 ~  . Y I I I ~ I ~  I ) T I ~ ~ ~ ,  wrls tlrll,t,,el i l l  t l10  ,,1111111 
Itrport. Ihrt 8t'o I 1 ' h ~ 1  Itulw~rt fi 1 H O 1 ( 1  ) ( f ) .  

i 

ferlves deal with famil relationship but have other clen~euts: 
in&,' ndultery,8 nnd phi1 d -relate? offenscs; such as mbandon lent, 
llonsupport of a child, and endangering the welfare of a qhild. 

1 
I n  consideriqg iflmt and adul%ry, lt would be useful to consider 

them in the wntext of tho di,spoation of other sex-related offenses: 
c o ~ ~ ~ s u a l ,  sodomy, seduction anci fornicution. The last t h m  offenses 
iLro not intended to be assimilated even if the cotictuct is tlot (wl offense 
in the proposed Codo and the, Code structure s n ~ )  o r b  this conclusion. d hggmv.a.tod f o r m  o j  ~ ~ l o n ~ y  (suetions l ( i l3,  10- ) uncl solh:itirtion to 
e n p p  nl sodomy (section 185$)* (ay yell t~ indecent e osuro (scc- 
tion 1852) ) are o f f e r w  undor bl~e ro1x)sed Cocle. ,It is t e inte~ided e "% 
colicluvion tha hayiug covered pu lic plicltation mi ii~vol~~lltnry 
t~cts of sodomy, the umscnsunl a& i t a t l f  IS ]lot to 4 a I!~BIxI olfo~lwr 
: ~ t  d l .  Similarly t ~ r a  uro forpication, ill the light of Code co\.crillru 
of substantiel ects of eon~elwunl sexual lclutions by section 1017(?) 
pnd ( g )  , q d  pu "E lic solicitation (section 1853) * and seduction, which 
irivolveu d q r t i o n ,  s n  wpect.povergcl by sect ioli l(i39(b) grots susu:~I d i~opositioq). (Clmlmre tho fv]ony olfalses untlur D.C. otlt) 0 %  ;lOOL, 
3002, which am covered by the proposed Code At~uso of wurd~; olhwse). 

t of incest is covered by proposed scctiol~ 1646 (wxuul :d~us(! 
of war s), but the significant featuq of tlie Code otfense is the viol&- *lie &?.? 
tion of a relationship which permits tho actor to impose lhn.slf on 
tlie victim, and that offense thus does not express a detcniu!lation 
1)aserl on the fact of kinship done. I-Iencc, incest, sliould be asslmllatad. 

Adultery presents a more difficult problem. The violation of nlatri- 
monial integrity provides an elemexlt not necessary to the fornication 
otl'mrse. Yet proposed sodion 1647 do& ?it11 a palson "who know- 
ingly has sexual cont,t~ct with mother not 111s spo11s0~' and can h mid to 
covor all such conduct where this relntionshlp (or nonrelationsllip) . 
exists. The conclusion would be that because proposed section lB4(T?rn- 
nounces coverage of nonspousal sexual contuct and deals expl~cltl 
with a variety of conditions when such conduct would be a Fcdcral o l  
fense under 6he proposed Code, the fnilure to cover adultery evidences 

- 
an intent to exclude it as a Federal offense m d  thkreforo i t  would not 
Im assimilated. On tho other hnnd, it coi~ld 1x3 argued tl11:t t~( l111t~y js 
closer to b i g m y  b c ~ u s e  of the ess.ential aspcct of v~olatiori of rnutrl- 
monial integrity; i t  is the uffirrnatlve rescrico of a mntrimonid mla- 
tionslii l' wlmh distin LF uislles adultery k111 thc :won covered by seseetion 
1047. E,urther, if the fnnuly" element is ignored here, it ninkes it more 
difficult to take i t  into account with respect to incest and ~ t s  relation- 
ship to &tion 1646, discussed,8up. 



I'rc*surnnbly, i f  fornicntinn cnnnot be f i s i ~ r r i l n ~  under p i e r : ~ l  
rinciples, the determination is mnde t l i ~ t  st~ch conduct should not 

60 criminal in Federal enclaves. The concll~sion is n bit nt odds a i t h  
one policy of tho nssimilnted offonso provision-thnt enclaves should 
not become hnocns for olrenenders ngninst Stnta policy. I f  nclultery is 
nssimil:~tcd (h*cn~~so of thr mntrimoninl nqcct  11nd fornicnthr is not 
nwimilatcd, tho concfipt tun1 possibility is prc.!.sontctl t h t  enclr~ws nlny 
1)rcnrnc hnvclrs for fornicntors, rovidexl tlicy nrc not adnlltcrcrs. Tlie 
writc~r rcfcrs assirnilnting licit er offense, h i t  is not ccrtnin tlmf :~ny f e 
p w r n  provisions cnn nssure this 

It is believed that nonsup rt and child nbnw nenlly mould be 
nssimilnted. Wl~ero tho con d" uct bnstitutes t h  o g s e  of a~stnult or 
reckless endnngermen$ tho proposed Code provisions (chn tnr 16) 
would np 17. A qi~estlon rn~sed by nonsupport offrnses nn%sirnilnr 
offenses w R ~ c h  s oak of e m n s  "legnlly charbwd with the caro or as- 
tody of a c h i l d ~ 1 °  is w [ ether t.liere is an offense of nonsuiqmt to be 
assimilated in view of tho fnct that the obliption is established by 
Stab law. No roported cnse of enclave prosecution for nonsupport 
of n child hns been found and, ns a pradictd mhtter, the rrrpow of' 
snndions in this nrea is aimed primarily nt securing comp F innce with 
obli$ations. I n  diversity c e ,  tho State Inw defin~ng the obligation 
is sald to govern; presumably, the same niln mill npply in enclnves. As 
an nlternatiro to nssimilnting the criminal snnction, adoption of a 
nonsupport offense similar to tho Model Pennl Code provision should 
be con~idered.~~ 

3. Ilfisce7lnnco1cn Offenaea. Wc now t911rn to n, miscellanwus group of 
offcnses mliioh is diffialrlt, to clnssify. 

(:I) Cn~rxin:c/ or (lidir~g x71icn'rle o mother  (Jfodkl Penal Code 
5 Cl0.i;; New 170rk R e w e d  P e m l  / ,nu, 5 Id0.80). Under sonlc cir- 
cunistances, if rules of ansat  ion permit, this could be murder or : ~ t -  
t c r r i ~ ~ t d  ~ n ~ ~ r d e r  ~rndrr the p ~ ~ o s e d  Code; and fniling to rise to rnur- 
clcr. nttcni tcd ~nurder. fnc~litntion of rnnrdcr or n sirnilrlr oflense in 
t 1 1 ~  ('odr. t, \ c conduct slio~~ltl not bo pnnislinl~lc us n Pcdernl on'ense by 
nssin~ilation hrc.nnsc1 thc Codo l~urports to cover 1111 inlention~ll dcntll- 
rt:s~~lting con(l~~c*t.'~ 

(b) Deceptive bw'ness practicc~. This involves siich offonses ns fnlse 
ndvertising, fnlso weights nnd rrrensures, and fnlse statements td) ol)t.nin 
~ t d i t . ' ~  

71'hcre thcft or nttcmptcd theft is ndcqnntc, tho State olfense mou ltl 
not bc assirnilstcd ; I~n t  whem t Im Slnte provision is essentinlly ru tlla- 
tory, them is no cgaivnlent offense in the Code nnd the Stato ojfens 
sl~ould 1w as~in~iletctl. Much of this cond~~ct  f d l s  in the theft nrerL; hilt 
11 fnlsc going out of business sde,  for exmple,  might not b theft if 
proper vnluc. is received by n purchaser. 

There is r i  poasibilit thnt the proposed Codo structure could SLI port 
the view t l i d  8ome oft l ie  false ndvortising and mislnballing o&nses 
would not bo nssilnilnted and d s o  would not bo Federal olfaiscs U I & ~  
ally other Cotlo provision. Consider the going out of businws sale in 

11 \VilI.lG 
(e) Animnla. There is nothing in tlie proposed ODde denling with 

( w e  ty to nnirnals or otlicr regulatory scllc~~irs concornirrg nrhials nnd 
Irence; thew \vould be rssil~tilnbd. 

(f) boatling; fraudden t aocosthg. Tlle New York I b v i d  Pennl 
1,n.w contnins the ofl'cmscs of jostling (sect ion 165.25) nrrtl fr:111d11lcn1 
accosting (sect.ion 165.30). They &.e miderncanom :\nd  quire? no 
cul ability cwlccming 1J1e l~nrni +gains% itwl~icll they nro diyected, i.e.. 
pic I: pocketing nnd confidence games. Their constitut.~o~~:rllly may I)(. 
ln doubt in tho light of Benton v. Uwited 8tccten,1" mhicli 1 . r c l r 1 i l 4  pwof 
of intent for sollie 1)rosccutions of n ptfiwssion of burglars' @Is of- 
fense. Argr~d)Iy, (Jicy nrr r-eplntory or pr?phylnctic, h~rt follo\r~ng the 
argutncml set, forth wit 11 ~uwl~cct, to pos~sslon of hrglr~ IF.' t rwls and hntl 
checks, swpws, wo11lt1 ~mt.  1)o nssi~rr~lnlcd. Rather, IWcrnl prosecu- 
tion would rely on ntternptctl theft in tlrc prol)oscd Codo. Of course, 



this woidd rcsult in different standards for a Federal post office and 
tlie eu~~ounding  nren, but the substnnbinl doubt concernin the wisdorrl 
and constitut~iorrnlit of these provisions justifies this msu t. ' f 8 1  P f 

( g )  Fortune tel ing. Some States prohibit engagin in certain 
occupatiys. Fortune telling is prohibited in Now ~0rk . I '  %ro hylactic 
i n  uutsre nnd designed to protect the gullible even if bot! parties 
bolievo in tho )owc?r to exorcise evil spirits, it would be assinulnted. 
Otherwise, Fe  d ern1 e n c l ~ ~ v e ~  codd k o ~ n e  II I~VPIIS  for such enle 

(h) Aho~t imt . '~  Here tou, nonnssiiidhtion could rcs i~ l t , , i~  K i i E 1  
cr~c nves being havens for prtictices condemned by the concerned Stntdb. 
Altl~ough s r  ruably J~omicidc, abortion has not Iwn  so viewed and, 
Irence, thc si b orwe of the propos~d Code wo111tl result in wimilation. 

( i)  ~ b ~ t m ~ ~ t i m l  of ~Sttnfe p ~ v e r t ~ m e 7 ~ t ( d  functions md jmtiae. 
Stnte offenses relnting to obstruction of Stnte governmentn! func- 
tions, e.g., bribery of officinls, and obstruction of S t n b  justice, e.g., 
intirnidntion of w~tnews ,  would not be nssimiluted by virtueof the fact 
that, while Con rrcss 11ns not seen fit to cover fill Stnte c a m ,  the mis- 
conduct ia ~ ~ ~ i a k z t - d  by the pro osod Code (Chnptor 13). lJnder Hie 
Study Drnft then! worlld bn Fe 1 ern1 j~irisdiction over the misconduct 
in t,llcso nrens wlwn R Federn1 function, officinl or rocceding is in- 
volved and, in some circuunstnnce.s, when there is bri ry  or intimida- 
tion of n locnl ofiicinl (w section 1368(2) ). 

L 
An issue is whether i t  should be n Fcdornl oflonsc if obstr~ct~ion of 

Yt11te governmentnl functions or of Stnto j~~stice O C C I I ~  in n Federnl 
enclnve. If it, is dmircd bhnt such obstruction be subject to Federnl 
prosecution, it colild lw elfwted in one of tliree wnys: ( i)  adding sec- 
tion 201 (a)  as a jurisdictional bnse to 1111, or selected, offenses defined 
in Clinpter 13, in which cnsc! Forlorn1 enchvo jurisdictior~ would extent1 
to use of the enclnw for comniissiori of tlie offense   gain st any State, 
or (ii) ndding a specinl jurisdictional base to such offenses wlluch pro- 
r-itles for eric1:ivo jurisdiction when the otfelisc involves n function, fin 
offici:d or proce~ling of tho Stnto in wliich tlir oncl~rve is Iocntcd, or 
liii) stnting esplicit,ly in section 20!) that certnin kinds of offenses nrc 
nssimilated, notwithstanding the fact thnt they are also penalized in 
the Coda. - 

I t  (low not ;il)~x'nr, lio\vrvrr, tlint Stiites qrnernlly m~&c olfenws 
of this kind nlrrii tlsr othw Stntcx's olTrnsrs neainst t l ~ c  St~rte in wl~icli 
tlie misconcluct occurs. See N.Y. Rev. Pen. L. 5200.00 (bribery) and 
10.00(15), defining prihlic servant. The diiferenco h t w w n  the nctom 

in the crime crossing n. Stnte border nnd tlleir crwsin into an enclnve 
tloes not s r r n ~  lo wnrrimt a clitfere~~t policy for cnc f nves, r~nless the 
politicnl relntionshil> between tlie Fedcr:lI gove~nment nnd the State 
with respect to tho enclnw is decmed suficient mason. 

( j ) Unlawf tJ?!g ~obm&ing  n m z m k g e  : m/au) f trlh~ &wing n d&- 
ho(rition d e r r ~ c .  or roclo*iny/ n 7n al*riaqe lioeme. Where documon ts 
nra iswed, they wou& be cover~d by the code deceptive writings offense 
(section 1763) ; otllrr\visn thew ofl~nscs wo111tl lm :1~8inriltthl. 
(k) Unlmr1fwl?y clcnlil~p ~ a i t h  n nlrild: x n k ~  of nlcol~ol and tobncco 

to mi?lorcr. T l ~ e w  ofTcnw wor~ld he nssimilnted. Tho p r o p d  C& 
contn~tis no coschrnge of this canduct nrid the policy of preventing 

N.Y. REV. PEN. I,. g 106.86. 
VA. C ~ I M .  CODE 8 18.1-02 (nbortlon I8 n felony, 1-10 years) : D.O. OODE 8 2% 

4'1 (1-10 Yet1IB; secorld degn?e mnMer, If mother dleg). 

tion. 
(I) Weapottx. I'ro~wanl sections 181 1-1814 contai~i a fairly COI~I-  

lets Code govomhy fireanils with an qnclave jurisdictional bass - 
b w  York, for example, also has extensive mgwlation of f ineam,  
but the same govern other dasgo~*o~rs weapons us well,'' 
hlcludin r mere possussio~i. A fnirly cos~plate lirenniis eoniplea in the 
proposek~ode makes i t  dificult to mess iy e i k t  on S!tpLe ~provisiolis 

other weapons. Possession of swifeliblade knlves a coverd ~;~":"F.Q.C. 81% and 11011~43 state pmvismns would not be nnrin~i- 
luted. I f  it appears desirable to cover other weapons nnd to nvoid the 

ibilit thnt State legislation concerning oth.er weaponsm will not 
~ ~ i m i ~ u t d ,  it is recomniended thut yprovlslo~i be lncluded in the 
Federal Code oitiler exprossly assimilatlnp State pmvisons or with 
its own substantive content. Nota Uaited 8 t u h  v. Ooopsr," a row- 
cution under 18 U.S.C. 5 13 based upon n California statute pro libit- 

P 
ing possssion of concealable weapons b convicted  felon^. The issue 
concer~i ig  assimilation was not d i a c d  It is believed, however, that, 
if i t  is intended to ~rovide for nonassirnilntio~i of the possession q f  b y -  
g l a d  tmls  and t le bad check ollenses but to continue assirnllatlon t 
of offenses involving possesion of eo~maled weapons, the Code should - - 
expredy so provide. 
- 

N.Y. REV. PEN. L. $206.00-285.86. 
m8ee, e.g., N.Y. RN. PEN. L 8 266.06, whlch d a l e  wlth all klnde of weapous, 

such au a billy. bludgeon, or blackjnck. " 143 F. Supp. 76 (N.D. Calif. I-). 





I n  Chapter 18: 88 1805; 1811-1814; 18'21-1889; 1831-1832: 1841- 
1849. 

I n  Parts D and E: [Present'lfi 7J.S.C.I 5s 3042, 3059, 3105, 3109, 
3187, 3105, 3500. [scctiims of 18 1J.S.C. cxplic- 
itly referring to the Cn~iul Zone are: #$ 3183, 

4 XHI,  3771, 3772, 42101. \ 

(2). !nchonte Offciiks in  the Cannl 7 ~ 1 ~ .  'l'lm section8 of Title 18 
dehn~nq criminrrl attempt ( 5  1001), criminnl facilitntion ( 5  IOOO), 
crin~inid solicit:ltion ( 8  1003) arid criniinal conspilncy ( 5  100.1) n p  )!y 

1 I to :ui uLtemnpt, filcilitution, solicitstion or cons )iracy to roni~nit, jt 1111 

the Cnpal Lone, :in offense npplicnhlc to nnc within t11o Cnnnl, Lone 
t i~~tlcr  s~~hsedion 2 of this hction. 

. . I  ,I . 
C0X31 EXT t ? ,  

I I. * 4 I 1  I 

The problrm of c o r r r l : ~ ( i ~ ~ g  tllr st&ions of 'I'itle 18 wl~ic:li~urc appli- 
cnhlc in the Cllnnl Zone, 11s cvinrrlcrcitetl in pr*cwnt 18 U.Y.C. $ 14:wit h 
the corn arnbfe sections of the proposed Code ~lias&een rntlier difliclilt. 
The pro I )]ern arises berausr the Parinmn CanulaZone Iiw its own cri~ni- 
nu1 coclc, wl~icl~  (v)vt:rs tlir L:i.;ic orimes-hor!~icide, assnult, theft; elc. 
In tho prwions cotlifiant ion of thu Fcdlrrnl cig~n~innl lnw, thp ( f o ~ ~ o ~ v ~ o r  
of  the ( h n ~ 1  rA)11e exp~w.- ;~I  concbelvn thut generrrl cocllfimtioll of 
Fcrlrrd law "would have 1111desirr1l)le effects i n s o f ~ r  ns concerns the 
rontinud ope~.ntion of the (hnal Zonr Criminal Code and Code of 
Crimi~~nl  Proccxl~~rcb, rstn1)lislwl by C'on~rcw nu Titles fi rind C) 'of 41hc 
Cannl Zone Code, . . . :~ntl LISO \v011ld I )~S~I :LJYS ~ I I ~ \ T  urit1t~sirnl)lt~ cf- 
fects insofar as conrerns tI~(:contin~~ed ~pplicability to the Cmal Zone 
of t I IP h d y  of ,y:~i~rixl crinlini~l I:IWS which no\v ~pplioil)le." (letter 
of S r ~ d r ~ l ~ b c r  22, 1945, filrtl wit11 tlrtb 1 Iouw ,lrrtlic.iary (lon~li~ilteo and 
quotnl in Ilisioriciil :~nd ILevisio~i No!cs to 19 1J.S.C.A. 5 14). 

11s n result, ,rescllt 18 1T.S.C. $6  5 nncl 14 wtbw el~aot~d.  18 U.S.C. 8 5 
exeludcs the &mnl Zone from the general definition of the TJnited 
Stntus. l'his definition is rr~rried forwrird in ~)roposed Chtlc # 109 ( ~ I I I I ) .  
I'rc:wlC 18 lJ!S.C. 5 14, \vI~i(.Ii t11c nl)ovt swtion of tllu O:LIIILI Zo~iu 
Coclu would rcpliwe, lists n tl~ost of offenstls delillcd in Title 18 which 
arc np1)licabIc rn the Cnn:i1 Zone. In this way. the basic criminnl lnws 
of the a n n l  Zone are drfinetl by its own cri~ninnl code, wlule atlrqr 
Fcdernlly-clefi11ct1 otl'enses, not In conflict with those defined in the 
C m ~ l  Zone Cod(:, nr0 ,ztlthl bv iwl'crcnce i l l  18 D.S.C. Q 14. 

Ironically, this riicthocl of defining C h a l  Zone law was onsier under 
existing Title 18 thnn it is under~he prolmsed Cidc, for the very renson 
that we have, iu the proposed Code, grrntly sinlplifietl Ferlerrll hw. 
Almost 1111 of bhe offellsos; liutocl in 18 1T.S.C. Q 14 concern governn~ont, 
opcrrution of the Canpl Zo~lct--espiouagc, wbotnge, f o r g ~ r y  of govern- 
I ~ C I I ~  do(:urnents, bribery of I<e&mI officials, f r n ~ ~ t l  nyninst the govern- 
niciit. inte,rfelwwe with foreign colnnirrre. 'I'1iel.c is no problem, in 
translntinp thcsr rofurcnces into tlic tcrmini,lopy of tlrr pro~mscd Cotle, 
\\.it 11 lllosr types ( I T  ofl'rwus wliicl~ :I IT :.lit iwlv 11 cwncbcwi of t Im Frtlcrnl 
g o v e r ~ ~ n ~ e l l t ~ ~ ~ ) i o ~ l a g s ,  ot'frnscs involving folvign rel~lt~ions, ohtn~c- 
tion of jnstic-tr or govrn~uient f~~nc-tions. Tllc ~)rthleni is in those tmns 
~ ~ ' ~ ~ ~ l ~ ~ t ~ ~  16 i111t1 17 of t 1111 ~ ~ r t q ) o s ~ l  ( 'o&a) i l l  wIiir11 \w II: IVI ,  van- 

soliclnted offenses and existing Federal jurisdiction 30 bhat theft nnd 
forgery am identically defined, whether the theft or forgery involves 
pven.ment property or any property on u Faloral aicluve. 111 . 
qqdpn tlie proposed Code provrsioss *n tlis Casnl Zone, we nrc: 
requlrecf to drlcrel~Cilnto ngnin urnone t l rq  vnrioas types of jaris- 
clictio~i tlie Federal govern~r~ent may exerclse over the smie offense; 
we must distinguish ~nrisdict~ion when the government is the victir~~ 
from cticlnve jurisdiction. 

Uecullso wu must be gnidecl here by the cxisting rclutionsl~il~ of tllc 
Canal Zone Code to Titlc 18, and the 1)recodc11t of 18 U.S.C?. $ 1.1. we 
ht~ve beon cautious and careful in listlng the ro wed Cwle atntutcs 
which am equivnlest to the prcsoiit stntutes l t t c i  in 18 U.S.C. 5 11. 
There is some expnnsio~r by use of the piggybrlck co!icept; we proposc 
that the pro osecl ( h i e  clefinitions of fclo~i~cs rlgrtllist tJ~o I ) ( : I ' ~ I  I N >  
npplicoble w en t i  cri111.e s ~ ~ c l i  as ~ n ~ l r d e r  or terrorizing is eo~nniittt*d E 
in the course of commlttixlg any of the other enunler~ted propowd 
M e  offenlsos applicable in the C a d  Zone. We also suggest that of- 
fenses in the propomcl Code sncli es rtlirc~~its to the I'~rsidc~lt,, or I L S S ~ I I I ~ ~  

on or nssasination of  the President or otlier high ollicit~ls, he iq)pIic:ll)lt~ 
in the Canal Zone. And u7e mould apply the general offe~ises of at- 
tempt, solicitation, facilitation or conspiracy to con~misson of nny of 
t l ~ e  proposed Code offenws uppliable in the Cnnid Zone. The pro- 
posed llst does not go any furtllcr than this, lioyevor, an? ilpp~rerit~ 
existing y p s  are not filled-e.r,., 11s ut present, lntroi1~1~11ig C O I I ~ I X -  

baud use 111 for escape is not included as n Canal Zol~e crime under tlie 
proposed Code, thong11 the . - offenses of escilpe and public servants p r -  
n~it~ting CSCB )e arc included. 

Addition& \ ly, in the conrsc? of prepr ing the l)ropost!tl (?otl~, w: 
have defined felonies now defined outside 'l'itle 18 of the U.S. C'ode- 
e.g., tax evasion (from Title 26), offenses neainst the national defensr* 
(from Tit.10 SO), narcotics offensec, (from 'I'it.les 21 and 2li). srculsitit*s 
otlonses ( from TitJe l5) ,  f i~cnrn~s  ofFunsrs ( from 'I'itles 16 I L I ~  %) , 
forgery of docunients in commerce (from Title 49)..Tt~sof:~r ns these 
offenses now appl to nnd within the Canal Zone, tlie~r proposed Cod(> 
q ~ ~ i v n l o n t s  are re f carred to in the proposed section. 

Finnlly, iiote tliut those sectiotis which by their tcnt~s  :~ppIy, to the 
Cannl Zone have not been listed in subsectlo11 (2). For exanlpl~, pro- 
posed Code $210 includes within the spwial mnritime a?d terrltorinl 
.il~risdiction LLaircraft within the s ecinl nircrnft jnrisd~ction of the 
IJnited Stntes as defined in 49 U. !3 .C. 5 1301 (85) ". Titlc .4'3 defines 
t h t  'urisdiction to include h t e r  alia aircrnft with111 tFe IcJnltod St,?tes 1 or sc leduled to land and wliich next ucttldly land witli!n.tlle U l i ~ t ~ t l  
States. "United S tam"  inclndes the Cannl Zone. Thns, lt 1s riot necrs- 
s a y  to list jurisdiction over proposed Code offenses on aircmft to or 
wit iin the Canal Zone if the oflenses linve Code $201(a) as a jnrisdic- 
t ionnl bum. 
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I 
JURISDICTION IN INDIAN COUNTRY: 25 U.S.C. $212 

(Stein, July 20, 1970, as revised January 7, 1971) 

STATU'IX 

25 u.s.C. g 212. ,111risdict ion in 1ndi:rn Country. 
( 1 ) I&icln C,/l,nt?:,/ IPitk in ,Speck? J I I  ~Gdic t ioa .  Ihcept ns proviclcd 
ill aIlbsectio~~s (2) and (:)), 111tlimr c o ~ ~ n t  ry shnll be dwmetl to he 
lHLrt of the s~wc~n! rnnri the nnd territorial jurisdiction of the TTnited 
State,  as delined 111 section 210 of Title 18.* "Indinn country" nlenns: 

! ( a )  n11 land within-thc li~iiits of nng 1ntli:in r~scrvntion under tllr 1 jarisdiclion of tliu 1 lnited Stales, ~~otw~thstandil ig the issuitnce of :lny 
patorit nnd including rig11.t~-of-wny rr~??ing f hrougli tlie reservation ; 

( b )  all dependent Incllnn c ~ n i m u n ~ t ~ e s  wt,hin tlie borders of the 
, ITnite<l Sti~tes \vI~tlier nilliin t11r original or w~bsqucntly acyuirecl 
I tcrrito thereof and \~lietlier witlrin or witliont the limits of n state; 

( c )  31 Indinn nllotn~ents, flic Indi:~n fit+ to  w l ~ i ~ l i  IIILVC not, Lern 
exti~~g~~ishetl ,  i ~ i c . l r ~ t l i n g  rights-of-way r111rn111g tliro~~gli the S ~ I I I P .  

( 2) Stnte Jt~rindicticm 0 uer Indim Gorr~r try 
(a) O f f c n s ~ n  Not Involving /?/dim.u. ,\ny stntc's juristlic:t,ion over n n  

olfenso comndtcd within Indinn country but, not conrrn~tted by or 
against nn Indinn or ngninst his property, ant1 tlrc force n~itl effrct 
of  it? criminul lnms with respec1 1 Ilcrrto, s11:ill be t11c s:mr ns c!lsewlicr~~ 
within the stnte. 

(I>) Any Offcn~c. A stnlc's j~l~*isdict ion owl. ally offcnsc~ co11miLtet1 
witli~n ilre rlrerls of Indian c o u ~ ~ t r y  listtd Iwlow, :uid tlm force :uld 
effect of its c~inrinr~l Inws with respect thcrc~to, sl~all I)P the snnie n s  
o l~wlle~w wit l ~ i n  the ui n.tc : 

( i)  d l  Indian cor~ntry within Cnliforni:l, Ii;uisns, Nr1,rnskn nntl 
Wisconsin ; 

(ii) all Iritlinn country within hl:~sl<n, esccpt that on tlie Annettr 
Islands over which the h1c41nkntdln conininnity mny exnlcise jjuria- 
diction ; 

(iii) d l  11ldiil11 co~uitry witliiri Ifi~rncsotn, cuccyt the Iit*cl Tnkr I Reservstion: - -. 
(iv) 1111 Tndinn country within Olrgon, c * s c q ~ i .  the Warm Sp"I11p 1 k v n t i o n .  
Except. for Knnsns, srlclr I~idinil country s11:~lI not. be tleo~netl to bt! 

1 . h  sptvir~l 11l:triti11,(: ant1 tr~~itorirr l  j~~ristlic:l,ion of tho 1711itetl 



(a) Matter. Not Affected. Nothing in this subsection s l ~ d l  authorize 
tlie nlienation, encumbrance, or taxation of any real or personal pmp- 
wty, i ~ i c l ~ ~ d i n g  water r i ~ h t s ,  b lon in to m y  Indian or nny Indillti 
trilre, h n d ,  or c e ~ n n ~ ~ ~ n ~ t y  that is f I f in trust by the U ~ ~ i t e d  Stntes 
or is s111)joet lo 11 restriction npins t  nlicn:~lioa in1 ~osed by the Dl~ited 
States: or sliiill :u~thorire r e g ~ l n t b n  of the use o such property in n I niannvr inconsistent with nny federal t~cilty, a g r r e ~ n e ~ ~ t ,  or  s t u t ~ ~ l e  
or with i~ny rqy~lt~tion. 11iiic1e ~ I I I ~ I U I I ~  tl~ereto: or* sllall d ~ ~ ~ r i v e  n r l ~  
r11diu11 or my Ind im t n h ,  bmd, or conlnltmity of m y  right, privilepe. 
or i ~ m ~ ~ n i t y  iilk)rded under feden11 treaty. irgree~lwnt, or s W l ~ t e  with 
rrsplct to h u ~ ~ t i n p ,  trnpping, 01. AsIiinF or the eontrol, l i ~ n i s i n ~ ,  or 
reg1111tion thrrcwf. 
(3) Oflerrsea Commiftcd r',y I/r(/inns 

(it) Nm~feEoniea. F e t l r ~ + ~ l  juris(liotion untlcr this section shnl l riot 
extend to m y  oflerisa r h l c l ~  is not n felony i f  it is ~ o n ~ ~ ~ ~ i t , t F d  by one 
Tndinn ngnirist t l i ~  person or property of i~sotlier Indii~n, unless section 
20.2 of Title 18 n ~ p l ~ e s .  

( I ) )  .dfdtip?e f'ro.~eratio,in. Pwlisl~nienl o f  itn indiile t~ndor the local 
Inw of tile tribc~ for c t r ~ ~ d u c ~ ~  ~:o~~stituting IL f u t l ~ ~ ~ l  otknso wlliclr is 
~ m t  ti fclonv shnll he a l)a~* to r? w l w q u e ~ ~ t  frdenll p r o w c ~ ~ t i o ~ ~  of EII(*II  
Indinn ~ ~ n d r r  this section. Otherwise sections 707 nnd 709 of Title 18 
apply t? I federnl p m a c ~ ~ t i o n  sl~teeqaent to a prosecution or simililr 
I ~ I ~ * C ( I I I I ~  I I I I I I P I *  tlio IIIW of the tribe ns i f  fit~ali tt*&tl pm~ecl~tion or 
sirnilnr proc.~etli~ic \wr .cA $1 p~.os~x~tt io11 in :I sttitcx. 

The Federal goverrlment retains the basic jurisdiction over offenses 
cwnmbtt~tl in Indian country.' This -uri.diction mists becnuse tlio 
IWornl g n v w n ~ ~ ~ m t ,  n tHw tli:in the ht:~fos, 1~1s  Bisforicnlly hnd the 
duty to protect the 1lidi;m tribes.' I t  is currentlv ex m m d  in 18 
I7.S.C. 8 1152, which pmrides tbnt the l n r s  apDlirubfe in Federal 
enclaves s1r:iIl apply in Indinn country. 

111it tilo Indiun collntry is lurgc and, in 111uny pl:wes, non-Indian 
conlm~uiitics and towns l~nve lxen built in Indian country; the non- 
Indian population ohcn o ~ ~ t n u r n b e ~ s  the Indian pop~~la t lon .~  It 
lollq bean recognized, tliwefore, tlint, when 1x11 ofinse does not inirolve 
Ilalmns. sitlier ns vic-ti1115 or perpctmtors, tlw Fedcml duty to protect 
 OW not come into play, nnd the Stnte hns the p r h n r y  role in prose- 

: fls Pf7c.t~ IVilaon, 1-10 U.S. 576 ( 1891). 
h i m  Rtnten v. Kq~ntruc, 118 rr.9. :m, WS8R (IRRB). 

' N %  t!.I.. J'ro?)lo o r  ref.  Rnv v. i l n r l b ,  320 11,s. 4M (18181 : Beymow r. 
~ll '~ri*tmlc~tt  of Waahfngton State P m i t ~ n t i o r y .  3@3 U.S .  Sll (1882). 

c U t i l ~  the o l f e n ~ ,  even if i t  oqcurs in Ilidiall c o ~ ~ ~ t r y . ~  111 prnnerico, 
SI1~ll ~13tte1-s nre nlwa s tried by the State. 

Tlra Stata ordirlui y llos no jurisdiction, however, ahen 1111 111dii~li . r 
c o I l m i ~  sn oflmse in Ind im country, or is tho victim of 1111 nllonw .ill 
Illdian oonnt However, the Federal g o v e r p u ~ l t  llus ceded jl~ris- 
die~iofi over. s c ~ ~ s m  involving Indians ill Ind~itii country tu sonis of 
t,llo S t ths ,  to the extent that prosecutions in thew St- (lo not ild- 
veficly nffect certain exi5tin r rights of lndiilnq for exwl a )b , .wi~lc~,  
llunting or  property rights. 'hlicse cessio~u of Faderill 'uris ietlon are 
fluid : recent legislation authorizes further cwions 04 B~dernl juris- 
diction t~ tho &&es if the atfucted tribes conscnl ; 011 the o t lm ht~tld, 

W&rnl govwmnfillt can also accept retroco~sioss of auch juridic- 
tion from the States? 

Wliure tlie Iccdernl gover11rnont retain? jurisdictio~i. over offe~iscs 
c,,mIrlitted by or against Igclians in 1ndlii11 c o ~ i l t q ,  ~r~r~sclict io~i is 
divided between the Federal courts and the tribnl courts. Tribal courts 
re resent a form of tribal sovereig~lty; they arc, however, entirely 
su  1 ject to regulation by tho Federnl gov~rnment.' The tr ibd courts 
have jurisdiction ovcr t~ nurnI)or of 1r111lor otTenses co~nl~iitte~l I)y 
Indians, defined for nlost tribes by a Criminal Code drawn up under 
the guidance of the De art~nent of the Interior? The major penilltg 
authorized under this 6ode is O months' iluprisosoient, with one ex- 
ception (use o f ,  e o h )  wliicll is punisllable by up to 9 rnontlis', in)-  
pnson~nost. T & L ~  c o ~ ~ r t s  l i t ~ w  no jaridict ion to try 1101)-lnd I~LIIS ,  
nor can the try any felony crises. 

I f  any o H ense is committed by a ?on-Indian ngninst an Indian, the 
offmder is trinble in n. Fodcnil cllstricl court, tinder Feder:d I!iw. 
If an Indian commits one of thirteen felonies enumerated 111 18 1J.S.C. 
5 1153, he must be tried by a Federal district court, tllough Stnte 
definitions of the offense must be used for some of these crimes, which 
are not present1 defined in Title 18 of the ITnited States Code. 
(Present 18 U.~ .C.  8 3242 is, cssentinlly, repetitive of 18 17.S.C. 
5 1153). Federal district courts otherwise have no jurisdiction ovcr 
crimes committed "by one Tndinn against the person or P roperty of 
??otlier Indian, nor [ovcr] any Tndinn a)!n~nitting itsy I ot, ler] ollens~ 
%the Indian country who lns been pu~nslled by tbs lmnl lnw of the 
tnk" 0 

' r)rWer v. Unftcd Btalaa, IW 11.9. 210 (1800) : People c s  rul. Rtrv v. Bt~zr th ,  
stWm note 3: Seymour v. Supffhrtundent of Waehfngton Stuts P e n i t c n t b r ~ ,  

note 3. 
' ~ n l l M  Btataa v. Kagamo, m p r a  note 2: lbnnel ly  v. OnilRl Stale., 223 V . 9  

24.3 (1913). 
'Apt of Ajwll 11, 1968, tltle IV, # 401, 821Stnt. 78, 26 IJ.9.C. $j 1321, Id., 3 .I%{, 82 

M. 70, zj U J S . ~ .  ti 1323. ' h r b  Orom v. OoIakz f 3 b t t s  Tribes of Pine RIdoc Resematlon. !231 F.2d 89 (8th 
Cir; thn hhOu 1m). Bee !% CC..R. Pnrt 11, estnbllshlug "Courts of Indlurl Offenses" for 
..I% Cl l - . - - .  

' 2 5  C.F.R. g #  11..88-ll.R7NfL 
' 18 1l.S.C. $j 1162 8ectlon 1152 of Title 18 nlw cxcluclca Fedmtl court jurls- 

dlctloll where " t~y  1r- t~  stlpulatlou, the excl~~nive jurlsdlctlou over ~ l l ~ h  O E ~ I I S ~ M  
18 . . . eecllred to the Indlnn trll,es . . .," but ua such trt311tg l~ rov l~ lon  appcnrS to 

now In tolace Hrl(i ~ n t l l ~ ~ ~  trlbw nre no longer de~klt wit11 by tn'aty. SCO 
A ~ ~ H w ~ A T ~ o ~  A M & R I ~ ~ N   INDIA^. L \ ~ ~ ~ ~ ~ ~ ,  FISI)WAI. 1NllIAN I A W ,  210-212, 321 



aq 'mJu lN 1)-)ll[lIl h)l[l JO A\lll ~ U J ~ l l l q l Y  
dl()  IMJJJ Jot1 [)Ill1 ' A ~ u I  ~l . i l?lJ lId I l l ldpl))  I1101J I I O J ~ ~ J J X J  UIl All10 '[Z(:LL ',).g.n 
HI ~ ) I ~ ~ I l ~ J H  Wl jo H111J34 dl!) &I 'HI YIIHII)UI J J q W  ~ 1 1 1 I P  O l l h  H U U I p l l ~  01 ~,Y(uW 
UO!)~J.)XJ J~[J,],, : JWW~ ~IUJ[)J,~~ P sn,r\ o q ~  ue!p!11 J ~ L ( ~ O I I I !  w U U I ~ I I I  DUO 

K(l IIllUcMU l1U JaAO nIulla[prrl-rnF [U.lWAtl S n l p ( o l ~ d n  '(&it) 6,LX 'S'II (LWE ' p ~ ! w y  
.IJA '(LWI 'w 410) M;P 'ZZV 1%'d LLH ' r a m s  p ~ w l l  x , I l u , ~  vo oydu~t .MN,, 

'mQ-~6 ' ~ d  JO e a X u o q a  1n-d~ aru g a y *  ( q )  (z) u o w q u ~ .  
'9191 IWl)aJH p4HOIIoltl JJH ,, 

9 8 

..IdlI'$0UU 

j0 ~ l ~ l ~ [ L l l ~ ~ l l l  1: ~13!J.11!111 S l l i [  0114\\ d(l!.IJ d1lO J O  J ~ ) t ~ 1 1 1 ~ U l  I1 J a A O  t10!+3!~)~! . l l l~  

~11!1l!tl1.1~~>,313 '31([1111~d .IOJ b ~ ~ l l ~ ~ l ~ O . ~ ( ~  .<Ill:lll 311:3.13 . ~ ~ ! . 1 ~ % ~ d 3 ~ l 1 l l l 1  AUUI 
b J ~ A i ) d \ \ O l ~  'S!l[+ : ~ ~ ) ~ ~ l l l l l l O ~ ~  S! dSU<)JlO 311 ) [)I l l : \  *WUl[A\ 110  t)il!ql ) [I:,K)[ Ol r )  30 
. f i q u ~ a ~ u  u ,JW q 0 0 ' 1 ~  III:!~NI 1 HI: . i c l  ~ ; ) ) J ! I I I W J  s ; ~ . I J ~  J011!111 0) uoy 
-.)!Ps!.III! [1:.IAp02[ ~ l l ! l ) l l ~ $ X - ; )  04 113.\!2 SI:.\\ l l l ~ l l ~ l l , ~  cl'8((111)113~0.1d. 

~ ' ~ [ I L I ~ ) J  .MI [l!+s II!.N ( ~ ~ I I I U S L I ~ J  ' a u o q i l d l ~ j  Lq q u a 1 u s m . l u q )  c a s q  
~ U U O ~ J J ! ~ ! . I I I I  ~ u . ~ o p a ~ q  . ~ a q ) o r l u  Ju!.\lo,\u! s , s w ~ o  . l o u ! u r  !uo!yaw 
S!II$ ~o ~ : ) d ! q n ~  0'17 S! 1 p ! 1 p  ~ > ! p ! l ) s ! . ~ t l [  e c l f i ~ - n i \ u p ~ ~ a  a t [ $  & I ~ I O . \ U !  

.MI  p1~0.u s n o ! u q ~ j  SI! pa11:u+ . U ~ U  a.11: 11,)!11.u . I ~ X I I I  ~ I I : I I ~ J ~  ll'Y1 

d d p ~ . \ \ ~ ~ : l  I~U.IV.> jo s ~ > I :  4u1os +.)po,) prt;;o(lo.d q) . I J ~ U I I  ;AIIUUO!J!III)\' 

,,'MI![ [HdOl  Jd1)1111 JOIIHd111J~)t;!lll 11 S l l  ) l t a l l l ~ l l d . l ~  0 )  1 1 J # ~ & ) [ d l )  %p,) 
1)3~0(10.~[ .lq'$ -1dp~11 % l 1 ~ ) & 0  ')1:1[j $0 u ~ ! $ ! u ! J ~ ) ~ I  ! ) ~ a 3 1 1 !  S! 1)~1.) . \0,1 <MI 

. I . > ~ U O \ O U  [)IIIo& 113!1[.K L.!J~L $ ':)'Sjl 81 U! ~ ) ~ $ U . I ~ U I I I I I J  h ~ o [ ~ t j  . ~ [uo  
aq,L -Auwpos '.S.xaZ~oj "Yu!drluup!:~ L ) l d u c i t x d  JOJ-KIU! i u l  . v a q ) o r r ~ :  s! 
UI!'J3!A dl!! UdI[*K '.),W!(lltS .i\OU ')OU S! d l 1  1[3!1l.i 0 4  SIIO! J(  I !.lXO.l(l . ~ l l O ~ ~ ~  

0111os t r j  ) n a ~ 1 1 1 1 s  wl 6 1 ~ : 6 0 ( l ~ . 1 d  a111 u p 1 1 1 1  'p111012). . L ~ ! . L I ~ J  U W I ~  uo 

- U ~ J  sasuajo . lam s p ! m  ~IO!+~!JS!.III!' [ I : J ; ~ ) ~ J  ~ I ; I I  J , ) [ ( I ! ~ I I ! J ~  I I : J O U ~ ~  

011) sd)l:)Y.kl L ~ p ! ) l l u  )stills ~).1*>~ ~ l ~ ~ s o ~ l o . l l l  +j 1 : J p  \)I[)  4 0  ( I )  l I o ! ) . ~ r l s q l l ~  1 .ql.ro~ 70s [ l q a . 1 u 3  wow a p p m  s u u ! p u ~ L q  pq)!ur 
- u m  s d s r r , g j o  .IOII!UI jo s o s u , ~  II! [u ,~~ l ) ad  01 s.i\ul 11q!.1) 

J.)[XIII sp!q jo c I ! I ~ u o ! ~ ~ ~ . I  0111 'apw p s o d o . l d  3111 p UO!)U~![C~C 1 r  iCc 
'~arp1116 . L . ~ u s s a . j ~ ) u  oq P I I I O A ~  +cmfqus at[,) uo S.UI:I O + I I ~ S  jo UO!)I:J,LN ' I  
- J ~ + u !  ~ I I W  iwapaLq ou p u u  'l)+u!pp L[[u.t,)paj q ppo.i\ WUI!.L) JIJ!UIU 

[ I U  JdAOJ.IOW : g'f 9 ' ~ ‘ ~ " 1 1  8 [ II! p a ~ ~ : . r a r t r n r r o  .r\o~r SJIII!.IJ ~ l a a ) . l ! q j  

asor[] ?st$ uuq$ ~ o q ) t u  'UO!~!PS!.KIIF Iu.rapatI a q $  u!qq!.\\ aq p[no.ii p u q  
u u p 1 1 1  rio uos~ad hutl6q payqurcuo:, saru!.m ~ o l u ~ u  
uo s a s u a J j o  rip s u  ' ~ I ~ L T ,  'pajunpaja sq plnoa sa 
'uop!ps!~nF luyq!.x~a) puz: a l u ! j ! J e u I  p!aatls d q ~  u! s ~ s u ~ j j o  ~o [u ru  jo 
l r o ! 4 y : p u . r o j  oplduro:, s'apod pasodo~d $113 

n! rrl,jr[T I Y + B ~ W  q t ~ q  ' S ~ ~ [ S U O ~ I I ~ I  311!ls!w GI[,) BINI!JUW 01 voj~o IIU S! 
J.II:(I JSOIU ayl JOJ [zsodo~d a t [ $  ' ~ u ! ~ ! r n y n r ~  .C1[uyuupq1is aau e,i\ r p q 3 i  
I[+!J\ swo jaJ  Y u ! J ! ~ ~ A I  imau tru oqu! a . r i q u , u  rr i r l [J  . l a q ) l l l [  ~ I I ~ s I I o ! J I : ~ . ~ . I  

~ u ~ ~ o ! ~ ~ ! p s ~ ~ u ~ ~ u ! p r r a  a q )  it! saYuuq3 ' ) u L ' ~ ~ ! u ~ ! s  asodo.~J 04 'drjuutl.) ~ I I :  

J O  s 1 3 1 q j a  [I!! j u a j o L  I ) I I ~  suo!lorr!)s!p luuo!p! l ) s ! .111~  Ilrr!+s!xe .roj p o a 1 1  

~ ~ d l l l 1 ~ ~ l I O ~ J  Dl[} J O  L[ l l l  )S  d.!!S~lJ+tt! [)Ill: 0 .8l)d[ . \ \ l IU~ [ l l ! d S  jllOl[J!.\\ ' . \ i ~ l l  

q q u  ofi A I U  JON '&u[ [urr!ur!.r3 i u ! + u l : p r l l l s  url) jo u r . m p 1  I! ,tq s(l!~ls 
-UO!)l :Im [1"~0!$3![)~!.1llI Y11!~1:11J3111~ J S J I I ?  111 p S ) . ) 3 j J  J 'Jq IIU;) ')UI[J a i j l l u 1 1 ~  

dl)J![ L ~ [ s I I o ! A ( ~  S! 8,rd1[.1, ' U O / R p l O , l J  / ) i ? ~ O d O , l c ~  'lv,! / O  /,)9#,7 a/,l .z 
'UI:I1)U 1 UU JOU Sl:.K . l o  St!.\\ UI! )J!.\ dl[{,.ltlI[ Jdl[.\\ 

u o d l l  p r l a t l a p  a d u ~  JUJ L ~ l u u d  SJ'[UUI L.S[ I $ 'JS'L~ 81 [I! ~ro!s!.\o.rd 
q u a s ~ c I  I: ' ~ ~ ( l u ~ u x a  ~ o j  : s l r o y u ~  ) u ~ . ~ , ) j j  !I) ~ ) I I V . I . I I : . \ \ U I I  121,11:,)1,> o 1 pal ~ I : I I  

Ul:!l)U[ Ul: ~ ~ l l ! l d l !  Ull![)U 1 1111 [ ) J $ J ! l L l ~ l 0 3  f3S l IdJJO 1110.1 j 111i~~~11[ -11011  71  
~srr!uYu I I I : ! I ) I I ~  u l :  hq ~ ) a ~ ) r ~ r r r o o ~  s d s u d y o  Y u ! ~ ~ s ! r ~ Y u ! + s ! ~ )  jo s s a , , o . ~ ( l  s!r[l 
' . I d l [ ~ l l ~  ' 3 s U d J O  3111 . I M O  1'+Illy3 [Uq!.13 'C .I0 111103 J.)!.I)S![) ll:.IJ1)dtI ' ).1110.) 

apq.j s u! . l q ) ! d  'U~!~J!~IS! . I I I~  ou s! e . l a l l )  1G+ono~ u l : ! p l r l  rr! r r l : ! l )uI  

. r a r [ ) o I r n  7srr!u%i: a r 1 q . m  a q )  s j ! r l r r u o J  uu !pu~  nu j! ' ) u q )  os -3u! t ldur rp !? [  

' q d i u u x ~  ~oj-*';TI $ -3'~'ll 81 U! p q u . r . ) u l 1 1 u a  ~ o u  a m  s d ! u o l q  :)!scq 
o u r o ~  . s q o y t I o o l  diuos sd.i l :aI  suo!p!psy.[ jo L ~ U I  S I I O I I ~ O J  S ~ J ,  



proswuted fulilcrt~lly for the offenfie except in the tare Instnritr~of 1 
Attorney General certification. At  the same time, if the defenllant is , 
improperly tried for a ~ninor offense when his crime mas% serious 
one, proposed section 709 will apply, and Federal p m u t i o n f  mill 
not bo frustrated. f a  . 1 1  < , I  

The remaining present limitation on the genernl Federal juridic- 
tion over Tndinn olfenses-when tho local t r h a  holds s~cluuive~juris- 
diction by virtne of a treaty-is not rovided for in the1 proposed 
section, since this limitntibn is now ohm 5' pte. I ,  * ,  4 

3. Remainin ProbZema Concerning Federal Criminal Lcilra ' and 
Indian Ju*e&th~. #As notod above, the p-nt Criminal Code 
reform will hlive'no effect. on some related serious problems conced- 
ing offenses involving Indians. T l q e  nre serious pmblbms dceriuing 
the existing jn~~sclic.tionnl relationship in its entirety-whuthed tbc 
trilms, or the States, or the 1hdcr:~l government 'ought! to b& &on 
greater authoi'ty in such'matters. There are problems wncernh 'tlfe 
dueproces  r i b t s  of Indians before tribal courts, problems o f law 
enforce~nent nutllorit~ anlong tribal, Fedenrl and State oficids; 
~mhlorns on thy procedure \y wl~ich the Federrtl overnmgnt  nth 

? T :tccopt rr;trocession.li,of 'urisdiction over Indian JI& ,ems; indhd' oh 
dnfinitibn .of who jY 1111 Indin11 tribal nrember. 1 s  specific~ckl(rnp\ed : 
Indian Inm enforcement officers often dantiot a r ~ i t  nonJIndian 
offenders in Indinn country; they qnn only evict them. 'Bfdrmver, 
while tin Indinn who cornrnits'n rninor'offense n ninst a non-Indian in 
Indinn cmntr is subject to immediate trick1 ' y his tribal hdurt,' B. d' F, 
non-lndian p endcr against an Indian mist  b0 brought before. a 
Bdernl court, of t~w fa r  away. kl'odeml prosodutom are ur$derstt~nd- 
nLly ~duc tnn t  to go lo such Ion thu for minor a,frenses: 1Idt;'if t h ~  f do not, an Indinn rnny be punis ~ c d  for conduct yvhich a non;'Indian 
will not be punished for. 

Theso problems nre the rcsults of the present tan led thre~+party 
jurisdictiond reltrtionship. Fullel: i~~vestigat~ion of t f le prgsent stmc- 
ture n~ight lead to more ext,enslve refornl than what is proposed 
Ilcre.l4 

9 .  

I' Xcc, ycnerctll~: l'rexitlcnt Slxon'?l Illrssagth to Conprr~x on Indil~ri AfTr~lrn. 
July, 8, 1U70: Vienv o f  Yenntor Ervin on n 1%i11 of Rlghta for American Indlnns, 
supplementing S Rep. NO. 5'21 on the Civil Rights Acts of 1908 (1008 U.S. WOE, 
CQKO. AND AD. SEWE 810, F(l9), Muntlt, Indiutr Autonmuy and Indiun Leuu1: 
Problm~s,  15 KAN. 11. REV. fa5 (19fN) : C r o x . ~ ,  Crinrinnl fold Civil Jtrriwdiction 
in Itrdfan Oounlru, 4 A n ~ z .  L. REV. 67 (1W2), Anicrfoan Indfun Laio: A Bumb-  
altom. 20 FED. B. J. 211 (1WO) : Davis, Crirninal Jurfudfctbn over Indian Oountru 
f a  Arizona, 1 ARYZ, L. REV. 62 (1060) : Richards, Federal Jurlediotfo* uupr 
Crln~dnal Matter8 Involvtng Indfans, 2 9. D m .  L. Itev. 48 (1957) : Cohen, Elmsfon 
of Indian Rights, 1950-59: A Case Study in B i c r c a u c m ~ ,  82 YALE LJ. 318 
( 1 W )  : nnd Note. Indians, The Forgotten Americans. 81 HAW. L. Rw! 1818 
(1808) ; Applbabiliil/ of Constitutional Limitatbns to Indfan Trfbal Q o v m -  
mcnt, 10 Olrta. I,. REV. B1 (1083) : Probbms of Btate Jur(rdlo2fon wer Ind(an ! 
Reeen.ationr, 13 DaPmr. I.. REV. 74 (1063) ; Jurfudfctional P r o b l m ,  Jfidlans 
and Indian ReservcrtW. 34 R ~ K Y  MT. L. REV. 646 (1962) ; Odminal Juribdfc- 
tion over Indiana and Port-aonsLotfon Rrmodiee, 22 MONT. L. R w .  106 (1001) ; 1 
Jwtutllntion w e r  IndtnnOountry in North Dakota, 36 N .  DAK. TJ. REV, 61 (1000) : 
Eatcnt 01 Washington Criminal Jurirdlollon uucr I%&ne, 83 WABLI. L. Rw.,'&9 I (1958). 









Part 43. D-CRIMINAL PROCEDURE 



Guidelines Guidelines 

" 
SII~,C>, I~t~ril&.tlI)~l (4) ,  Sl IJ ) ) ' f l .  

lt1-1)cnl R I I ~  I~CCII: I (~I .  i n  Tit111 I ( ; ,  \ ~ I I c ~ I ~  the 
nrcqlicnt,~ i)rovisions, 81 U.S.('. $ 5  43-44, 

Chapter 2% 42.-Searches and Seizures 
Ser. 
2444-7 l ixed74rttkwe#&-* I z-u& 
m 
Z - H M  4201. A t l d i t i o ~ d  grourlds for iss~~ir~g warrant. 
34-w ~,m..rl.\,.11dn.l..n..I.w--* 

I ;UIUi 4908. Persons tltltllorized to scrvo settrch wnrrtmt. 
m Q##&p,..cl,,,:,-.'ktmd-* 

1 a-w fiePows,ctFiffffPPtbttk d - - : - . . - . - + W a t t P e f f i t d  
I 
' w %  

3-bW 4203. 
I I ;UU): aq.Wt7y *-* 



Title 18 Sections Guidelines 

, , , , Guidelines 

ill && fi 109 (ILL). 

Chapter W 43.-Release 
Sec. 
iW4 4301. Power of courts and nlugiat.rt~tes. 

430%. Surrender by bail. 
844 4303. Adclitiolial bail. 



Tit le  18 Sections Guidelines 

154 1 

Chapter  %& 4 5 A u r i a d i c t i o n  and Venue 

~i,trit . t  courts. 
Q & P i w i f -  

w i f t + t ~ t q w :  
~ f ~ ~ ~ ~ l ~ . ~ ,  tutmsllnightor or ~ u y l i g e l  homicide. 
~ f i ~ q ~ n o s  I)efi\~rl in one district. trntl r.o~~?plolnd in t111other. 
(jffellsa l l o ~  corl~r~ritb~tl ~ I I  ~ L I I Y  disO*~cL. 
ThraLbnirlg co111111~11ll~llt Ions. 
C!reat,ion of new tllst~lc~t~ Or divisio!l. 
.Jllriwlicbtio~~ of oLrotisos rlntlor t*erte~n sccl ions. 

d S k t b e d w t w e r t r l F e f t R e R e  
- J 

vole: rPitle 18 U.S.C. $53232-3234 shodd be tlelotad for the rensons 
xei forth ill t l , ~  lntrodualory Notci ~ ~ n r a g m p h  (B),.mpra. 

Title 18 Sections Guidelines 

3231 - - - - - - -. - - - - - - -. - - - Rennrt~ber as 4501. 
3235- -. . - - - - -  - - - - -  - - -  - Repeal fmd rwnnct, in proposrcl Cllaptcr 

60. See Introductory Note, ~)art~grttph 
(3). wpm.  

32:37- . - . - - - - - - - - -  - - - R ( V I I I I I I ~ N + ~ I S  4503. A l n t ~ ~ ~ t l  s u l w c t i o ~ ~  (I)) 
t,J. s r ~ b s t i t ~ ~ t i n g  r r f tw~~c-cs  to thr 111)l)ro- 
I~rint,c* s~lhst~c.tion.; of ('otic $ 5  1401 t~nd 

1 ,  ' 1402. S w  t l l c ~  gaitlcli~~ca for 7'ilIr 28. 
32:w - - - - - - - - - - - - - - - - 1tsnu111l)er 11s 4504. 
323!)- - - - - - - . - - - - - - - - - 11011ul11l)tv 11.1 4505. A~trrntl I)y tltbl(4hg 

"il~tli~tctl  1111cIcr sevlio~ls . . . t o  conl- 
I tr~~lnic.ht,innq oripindting" nntl sul).i t i t~~t- 

illg lldlj~rgtvl wit11 I I I ~ I I < ~ I I ~  11 ~ \ I I W I ~  wdor  
s cc t io~~s  ,1614, 1817, 1618, 1732 or 1733, 
\\vllwr tlle j~lrisdic.t,ionnl Iwss is ptwn 

to I I ~ I \ T  0ri~i1111lCt1". 
(c) 01. s~qt ion  201 r l r d  tllr threat is 11 

3240-, - -  - - - - - - - - - -  - - - - I t rn~tmbcr ns 1606. 
3241 -,---- - - -  - - -  - _  - - - -  Rrnumber ns 4507. I ' 
3242-:%248- _ - - - - - - - - - Itpprnl J L I ~  rvcnart, in 'I'itle 26. See Intro- 

tlllctory Notc, pnrngrnph (5), srrpra. 
I . , 

5 1 



AT&: ltepm~l of this cht~pter is rcco~n~~ie~itleil because its provisions 
two covered by Code § 701. 

Title 18 Sections Guidelines 

---* 
Sec. 
Xii4-k 4609. Surnmonirr and term; special grcrad jwy. 
%Wa 4610. Powerv an f duties; spend grand j ~ i n ~ .  
X333 4611. Reports; special p a w l  jury. 
3834 461% General provisions; special gra9ncc! jwy. 

Note: Repeal chapter heading because consolitlation into ~liti,i)ter , 
46, mpru, is sug ested. Add "special grand jury" to the section head- i in@, as indicate% 

Title 18 Sections Guidelines 

Chapter W? 47,Indictrnent and Information 

SW. [IZwerved. 1 
~ ~ e ~ - a t t k :  

*44h&+wd-&-m*-* 

&;HtCt: AHteftckmmb 4 idkmm&h -% 
&++&.BIUdptwwAH . . *. 

& h f k W 3 4 - - %  

,Vote: Titlo 18 [J.S.C. $! X3lil-67 tire i~ci~orli1l1e11tlctL I'or 1'q)w11 hut, 
tile cliapt,er is resorvod, for the retisons set forth in tho Tnt rod irct ory 
Noto, ptll'tigrrlph (2), 8 2 ~ 8 ~ .  

Chapter UO &.-~rinl by United States ~ i i g i s t r k e s  

Title 18 Sections Guidelines 

Chapter 49.-Arraignment, Pleas and Trial 



Title 18 Sections Guidelines 

(2), ~ t r  prfl. 

Title 18 Sections Guidelines 
. - - --..-- R ( - I I I I I I I ~ ) P ~  a s  5001. Amr~itl by c l ~ l ~ t  ing 3481 - - rcf~rc~lww l o  c~llitics o t l ~ ~ r  ~ I I I L I I  " s ( ~ L ( P "  

sinw thvv arc. oovcwcl hy the c*or~~l)rc-l~c*l~- 
sivc clrfir~tion of "st II te" in ( 'ode 5 lO!)(nk). 

34H7- - -  - - - -  I s o  s110111d be ~ ( I ~ I ( ~ I I I I ~ .  IL is 
covcmrtl I)y C h t  lc 1 1739(2) (11). 

3488- - - - - - - - - - - - - - - - - - - R(~1)ud n td  nvnrc t  in Titlc. 25. bc* 1 ntm- 
durfory Note, parl~grsph (5), fitrprtr. 

:3491-- - - - - - -  - - - - - -  Rcnur~~lwr  ns 5002. Arnrl~d by dvlc~t.ing 
"3494" (twice) I I I I ( ~  "3492" n r ~ l  s r ~ l ~ s t i t ~ ~ t -  
ing "5005" and "5003" rrspcrti\-cly. 

3492. - - -  - - - -  - - - - -  - - -  - R e n ~ t n b r r  r s  5003. Amend sl~bscctiol~ ((9 
hy dclnting "3493-:3496" ant1 s l lbht i t~~ting 
"5004-5007". 

Chapter 2% S l  .-Verdict 
Rwerved.1 
- ~ e ~ p t d w & i * e 4 k ? t m w N e f  

NoIP: 'l'it81(+ 18 u.s.( !. :%fi:j 1-32 ttr(. ~ ( ~ , ( ~ o I I I I I I ~ I I ( I ( ! ( I  for rol)(!".I 1 ) l l t I  

I J IP  (*11111)t rr i~ ~ P S ( ~ I . , . ~ ! ~ ~ ,  f t I r  1 i t ( .  l ~ f ~ , l ~ , , l l ~  ~ d ,  I'~wt 1 1  i n  t ' l ~ ( r  I I I I  r 0 ~ 1 ~ ~ ~ ~ ~  O I ' ~  

S ~ * l I . ,  1 ) U I  1tgrll~h ( Z ) ,  .qtL,,,.lf. 
7." ..,,' -, , 



3575------------------- Amend by d(!leting d l  but wibsc~(:tio~i (F), 
which should bo consolitluted iu section 
3576 (5202), injra. Tlww tnnko refn.cllcu - 
t , ~  ( h i 0  $3202. 'I'll(! bnl~rnce of t l i b  sectioli 
htis bern carried forward ii i  ('odc $3202 or 
rclltlc.rcd i~iapposile by other Coclt~ pro- 
vision*, e.r $$3575(a) tilid (d), 3iOl nrd  
:l lol(l) .  &e also F i n d  Report, i~o~ntiw~rt 

4 4 

ChapRr 53.-Fines, Pe~al(ies and Forfeitures 
I . , .  

Title. 18 Sections , Guidelines 



5304 [ I I ~ W ]  - - - - - - - - _ - - - - -  Reshtp srlbscc-tion (d) of I8 U.S.G. 
5 19M1 t1lle remedy of which is wv~.rotl ill 
Code Q 1831. 

I 
Title 18 Sections Guidelines 

Chapter 233 55.-Contempfs 

SIT. * *Hiddemmmtl 
W ,j;jill. .lllry t,rilll for ( : o n t r n m l ) ~ d i s p t ~ t c  anses. 
&&%k 

M~ dk,p&imt m jwy kinC: &--l(& 

,,,: .,.illc 18 [J.s.(!. $ 3693 r11011ld bc tlclnlnl for t 110 i.r~eolls set. 
J 0 

i l l  tills 1 l ~ o d ~ ~ d o ~ y  X O ~  0, (21, su/)rfl. 

'ritle 18 Sections Guidelines 

:#iv1- - - -  . . - - - -  - - - - - -  This st'cliw~ sllo~lltl IN* wl~c.rtlctl. 11, is 

7 . . 
Mw- 

* ~ ~ ~ ~ e p p t w ~  

N o ~ P :  Tit In IS U.S.C. $3732-4 1 s l ~o~ l ld  1)e tlclct otl for l l ~ e  reasons 
srt, forth in the Ir~trodr~ct,ory Not el ~ ) t ~ ~ ~ g r f i p l ~  (2), suprcl. 

Chnpter 287 57.-Rules of Criminal Procedure 
Scc. 
&F-+ 6701. Procetl~lrc t,o nnd including verdict. 
8-772 ,5702. l'roccdt~re nfler verdict. 

1 
I Title 18 Sections Guidelines 



Chapter 58.-interception of Wire an4 Qral Communications 
See. 
liSO1. Exemyt~ t l  persons urrd cases. 
580.2. C'or@scatio~~ o j  interceplioe tleoices. 
805. Prohibitation o ~ I S P  ( I S  tvidence of irrt~rsepted comrn?~nicafions. 
6S04. Author.izc~iio?r / or wirelapping cornmi n;caiio~rs. 
6506. A trill orizatiofr /or discloswre yf coni1nw~icc~t4ons. 
6SO6. P~ocetlure jor interceylion of cwrm n n ;cut ions. 
6807. lleports corrcerr~i~~y intercepted co~nrnul~icatiot~s. 
6808. Llecotwy oJ civil dnvnagrs. 
6809. DrJinitions. 

Note: This new chnpter is intendetl t,o ctwry forwnrtl the wovisions 

$9 15(i1-63. 
I of (>1111l)Ior 11 0 of prosent Ti14k 18 not ot11c:rwise coverec in Cotlo 

Proposed Title 18 Sections Guidelines 

Chapter 59.-Znuestigative Authoritg and Jurisdiction 
Sec. 
6901. Powers o j  8Pdeml Hureuu of I n  aesl igcl t iorr . 
5902. I'o w r s  c?f muru~~ult; and deputies. 

03. Powers of Secret Seruice. 
6904. Powers o j  Postal ITW ectors. 
6.305. Powers o j  Hrlrewl o ? -l+ktme Correcliorrs employees peww- 

Note: This ric\v chapter colisolidates the provisions denling with 
fctlord lr~w rnforcrtnonf, t~g(!lrtd po\wrs, now stuttered t,l~ro~~gholit  
prese~l L Title 18 (with tlic exception of sechiorls tlealing with fish, wild- 
life am1 Indian investigntions w11ic:h are being t4ransfrrretl t,o othcr 
'l'illes). 11 is col~lmipli&xl tllt~ t tlrt: t ru~~si t io i~a l  pro\'isions of Ll~c bill 
wo1111l irrc:lu(le 11, section provitling t l~t i t  nothing 111 the new Title 18 
shall be tleenletl to alter, froin former ltku s ttnd prtwtices, the t~uthority 
or respor~sibiliiy of ally ugenuy to investigate offer~scs or to e l~ ler  into 
rrgreenlen 1,s with ewh othcr regurt ling ill wstigu tive nu thorit y. 

Proposed Title 18 Sections Guidelines 

[Chapter 60.-Capital Cases 
Sec. 
[GOOl. firrr~sel wnil wilr~esses in  cu.~)itul cases. 

k 6002. Itelease i n  capital cases. 
6003. Venue  in capitul cases. 
6004. Irr dictnwr~t, list ojjurora a t d  w d r m s e . ~  s i n  ~(1ph(I1 MSLS.  

[6005. Exect~iion oj  death 8enterLce. 
16006. Dissection in capital cases.] 







Chapter 303 71.-Bwxsm ef PrieeRe Organization and 
Personnel 

soc. 
4044 7101. 4 h i w m  eF 4+kewy th&e 4 m y d t t y ~  It'dablidment 

qf Bvrcuu of Correction-s. 
404-2 YIO.2. Duties of Bureau of 4+ww Corrections. 

7103. ~ l h d i c a l  scrbicrs. 
7104. Oaths and acknowledgment&. 

I 7105. Disposition oj cask collections. 

Title $8 Sections Guidelines 



Chapter 806 72.-Commitment and Transfer 
Sec. 

commitmerLt and extension o j  lirnils.' 
4Q88 ,- 

7202. Copy of c o n l i m e r e d  with prisoner. 
4086 7203. Tn~nsfer for State offense; eq>ense. 
.1c)l)(i -4M-h- 

Title 18 Sections Guidelines 



'I'his s c r t i o ~ ~  S I I O I I I ~ I  hv rr~)cdtvl.  1 t, is i~ivon- 
sistt*llt v4t.h 18 U.S.(:. 5 40x1 nild is too 
rigid to ~ w r u ~ i t  t hc Burciut of C'o~wclio~~s 
lo c l c d  ~v i lh  the oc(winn~d cv~w n.l~c~c> it 
wo11lt1 lw nl)lwol)rintt: f,o ~)lr~c*e 11 I)PIWII 

s c w i ~ ~ g  n n i i s d ~ m w ~ ~ o r  S O I I ~ I ~ I I ( T  ill 11 11igI1 
stwlrit~y il~st,ituLio~l. 
Rclruml)cr nu 7202. 

Chapter 73.- Federal Prison Industries 
Sec. 
&% 7301. Petlernl Prison Ir~rlustrios;. hoard of directors. 
.Hi33 7302. A d ~ ~ ~ i n i s t . r ~ ~ t i o ~  of Fetlornl I'rison In<lustries. 

7303. New industries. 
4-1-84 7304. Purchase of prison-mncle ptot111t.t~ by Fetlornl tlcpnrtn~ents. * ~ ~ p f i t W ) l t ~  
&% 7306. Prison Industries Fund; use and sett,lement of accounts. 
W 7306. Prison Industries report to Congress. 
H 7307. Enforcement by Attorney General. 

Title 18 Sections Guidelines 

4 12 1 - - - - - - - - - - - - - - - - - - - Rtw~~mbor  a9 7301. 
4 122- - .. - - - - - - - - .. .&,- - - - R c y u ~ ~ l ~ ) c ~  us 7302. C'orlsidc!.r~Lip~~ Y I I ~ I I ~ I  

I be giver1 k,o d i ~ ~ d i u ~ ' h k  rrlbdlf i i ~ g  t h ~  rcB- 
q11irm11mt in ybsrc.lion (1)) t ,  P ~ i i t  t \ n ~ l h y -  
nit?trt be ~)rov~clcvl "for all ~)hysicv~lly fit 
inlnnt~w" t.iinc.a i t  is r tg~~rcl(~t l  I)y ( ~ o r r e c ~  
t h s l  c)ficials as ~witlwr ~-c~r~llstic. i ~ o r  

aciesirnble,4 
4 I 23- - - _ - - _ - - - - - - - - - - - Knnrlrnbor as 7303, 
4 124- - - - - - - - - - - - - - - - - - - Rdnumbbr hs 7304. 

1 ,  
4 125- - - - - - - - - - - -  - -  - - - -  - See kuidelines fbi. ncii7 scctiohs 7004 tint1 

7005, stcpra. 
, ,,,, , I 3  r *  4 8  I )  

4126 _ - -_ - - - - - - - - - - - - - - -  ' R r n u m b c ~  nb 7305: ~i&&iiciarntidil should 
be riyo11 to e ~ p l ~ d i n g  t1?0 IISO of t 1 1 ~  111- 

I I t  , , dhs&ws Fund erl~~rnt~ollnl,  as w d l  os oocutionkl, ti.Ltr~ng progrnnw and recog!- 
I 

0 f 
a"lidg thdt,spmct inrnatcs, wl~o tnny not be 
able to ~ . d h i e ~ r  "ou~tunclirig" 1wrfor111uurc 

I of tlicit nsaignbd inst~tr~tional tlrltity sh011Ic1 
twVcrt11clom 1) con~l)cnante~I if Itley Imr- 

. ( 1  form dwse , l~f$s  ~ i ~ ~ ~ ~ ~ r i t o r i o ~ ~ s l y . v  
4127- - - - - - - - - - - - - - - - ,- - - Renr~mber,as 7306. 
4 128- - - _ - - - - - - - - - - - - - - - Renulnber as 7307. 

Chapter 3l-I 74.-Board of Parole 
Sec. 
&+&& 7401. Ronrd of I'nrolc; monlbers. 
m 4?&3wm* 
43Ch3: 

?ttR$--eRd- -HM 7402. A iens 
4%& 7403. Retaking pnrole violntor under warrmt ;  tinle to serve 

undiminished. 
4-3QG 7404. OfFioer esecu ting nrarrnnt to rotnlie pnrolc violn tor. 
43W 7405. Revocation upon retdiing pnrolee. 
4298 7406'. Fmi+g &giMi+ ktp p m b  L.iw a# w w w w h g  Pmrole 

st&?/. 
W% -&*- . . 
4240 7407. Wnrrtlnts to rel,ttlce C I L I I ~ ~  Zone ~)arolc violatow. 

Title 18 Sections Guidelines 
4201 - - - - - - - - - - - - - - - - - - - Rmlln~l)c*r cis 7401. 
4202- - - .. - - .. - - - - - - - - - - - - hywnl,  sccb ( h l r  59 8401-02. 
4203-- - -  - - -  - - -  - - - - - -  - -  - Itrpcnl, seo Cotlo 159 8402-05. 
4204 - - - - - - - - - - _ - - - - - - - -  l l rn i~n~l>cr  11s 7402. A111ont1 by ndtling 

11flrr "parolv" i l l  (Ire first ~ )n rnp .n~) I~  "11s 

providctl in scc.tion 3402,". 
4205 - - - _ - - - - - - - - - - - - - -  Rehurnbcr as 7403. Amond by deleting 

cvt*ryl,l~il~g ilflw ". . . IL nrln~l)c.r (hrrcol", 
niat,t8er rovcrccl by C'otlc (i 3403. 

4206-- -,--,---- - - - - - -  - -  Rcr~uruber as '1404, 
4207 ,,----------------- Renumber as 7405. Amend by deleting 

thr  hst, parngraph whit41 tlenls \vitl~ rnt~ttcr 
covcwtl by Code $ 34t)3. 

4208 .,---------,,------- ~ ~ 1 1 1 1 1 1 ~ b ~ ~  11s 7406, Ainerrd by 
suhscrlions (R) nntl (h) which 
1t111Ltnr oovnrcvl l)y Cotlo 88  3004 t ~ t l  
3201(3) IWII  (4). T l ~ i  L i ( 1 ~  sI1o111(1 I)(? 
~ ~ I R I I ~ O ~  tro "1'11rolc st~lcly." 

~ 'Lw-_  - . _ _ . _ - - - Itn )cd Iwc.n~~sc. of the gcwc~rd rrpcnl of tlw 
I Y I I I I I I I  ( l ( ~ r ~ . ( v e t i o ~ ~ . i  1),11.*1111111 
t c t  l'm C '  pwc!rr~lly 01 t l l c b  ~)rc,lwhurl C'uclu. 

r q v n  R,,..ml.,., ..,. 7 4 1 : 7  



Ohapter $W75~Men'tal~~Defe&v& 1 

Sec. 

sec. 
7501. Definithns. 
7602. Dosignntiorl of panel of qualified psychii~tristu. 
7503. I'sychintric cxlunin:~tions iind representntion by (m1111seI. 
7504. Detcnnination of inental competency to stand trial. 
i505. I'retrinl co~nmitnient, custody, sire, report, and diallarge. ' - - c:~O(i. 1Irari11g.s oil nlelltul mnpt.tr?ncy of pelwns co~ntnitted wttl~out 

1~1t;r1:11 co~~sic!el.;~t,ion tohctwf. 
7507. 1)ispositioil of ~ r ~ l r l i ~ d  cliarges on legal issues. 
7508. I'ersons eligible for civil c.oninlitnicnt. 
7509. (,!oll~ll~it~~l(*nt o f  ~ ) C I ~ ) I I S  ~ I I I ~ ~ C ~ O I I S  lo ~ I W I I  or l~rol~t~l-ty of 
- - otllcls. 
r alO. l'criotlic ~-evie\\-. 
751 1. 3lotio11 f o r r e f v ~ ~ ~ n l  f i) l .c .ss~~~il~il t io~~. 
?. r,)l.'. - '1'1~ar1sf'c~r of cwtotly of' ~~rchvior~sly c w ~ ~ ~ ~ ~ ~ i f t c * d  IJP~SOIIS.  

§ 7501. Definitions 
-1s 1vfr1w4 to in this C11:11)ter: 
(11) "('olrrt," ltieiltls :I IJrlitrtl States Ih t r ic t  C o r ~ ~ t  o~.gnr~ized 1111- 

cler ('l~nl)trr V, Title .LH of tlrv 1 ' n i l ~ t l  St : i t~s Codib, 1)111 shtI1 1101 i l l -  

c.lnclr I l~c  ( 'o~l i t  ol' the Ih t  rict of  Colun~l)in or t l ~ c  '1'erritori:lI Coutt,. 
(b )  "Se.crctarf' 111en11s Secretilly of the Depi~r t l~~cnt  of IIei~Itli, 

T;'.duc:a~ ion nlrtl Wcllfsre. 
(c) L L l ' t ~ ~ ~ ( * l "  s h l  I refer to t I I V  [ ) n ~ ~ c * l  of q11:11ihd ps~yclii~~trists 

created l)it~suiint to  Sivtiot~ 75E.  
((1) AS 11sc4 i l l  this C h p t e r  "i~~conllwtent" lilcitlfi nlel~tnlly incom- 

~~etent ,  tostr~titl ti-id. .In nccusrtl is ~noit~tl ly incornpotml, to Ytl~nd t1h1 
if lie is ~innl,le to untlerstnncl the nntnrc. nnrl consequences of the pro- 
reedings :sipinst him or to prop~r ly  asist  in his own defonse. 

(F) As used in tllis Cl~ul!cr "c~olri r tn l t "  lncuuuls menfnlly ranlpctc!d 
to d t ~ n d  t h l ,  .In :~ccwsed IS nwntn 1 ly c m ~ ~ p e t r ~ ~ t  to stnncl trill1 ~ f ,  re- 
p r d l e ~ s  of whethnr he is sufferi~ig fro111 lnellta.1 i l l~~css,  he is able to 
imderstnncl the ~~n t t r re  and consequence of the proceeding agilinst 
him nnd properly to nssist in his defense. 
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917509. Commitment ofl,persons ;who by, reason of m e n t d  dLseay 
or  defect a r e  dnngerous.to~themselve8 or, to,khe person 
or  property or others 

(11) Zf the Swl&ar 1)oLitions ,,,he caolu:t I ~ Y  ~woviclt:tl irr Suc:tion 
7508(u), t,lu court slrd ?' givu notice of tho petiticxl~ to the person pllcl his 
coliiisel u~id  shall tippoint a ruardian ad l~tcni for said person. 

Pmmdings  poisaiult to kct ion 7508(a) and 7M8(b) shall b eon- 
duvted in the court for tho district in which tho criminal charges wew 
brought. If exnminittio~r is conducted purs~~nnl. to Section 7508 c )  siivli 
proccwli I !~S  sliall lm conducted in the court for the district in w liclr tho 
uxaruililrtion is Ileld. 

I 
(b) As soon as is ola~t~icahle nfter notiw is given, tlw court sl~i\ll 

o~*tlw n furtlwr exnn~~nritio!~ of t lie pewon. 11' the p r s m  is 1t11n1h to 
provide his own psychiatr~st, tire court sl~all t~ppoint u psyclii~~t~~ist 
from the panel to conduct a separate examination. The report of 
exuniinntion sliall be submitted to the court, the Swlvtary, the United 
States Attorney, :ind co~~nsel for the person not lrlter than fift.4~11 cluys 
nfter tlie person was referred for examination. 

(c) I f  the report of the psychiatrist a pointed or employed ander 
(b) above states thnt the person is not, $ reuson of tnental diwnw 
or defoct,, dtinproua to himself or to the person or proporty of ot lrc*rs, 
t l ~ e  court irruy ternhato  the proceedings nnd dismiss the applict~tiorl. 

((1) If the proceedin s are not terrninnted the court shall fix n chte 
for Iretiring which, un f ess otherwise ordered by the court, slrall Lm 
held not more than 30 d v s  from the filing of the oxamination rsport. 

(e) The court shall ve notice of the hearing to the person. Ii is  
roanal, his guardian njflitam, the United Statea Attorney, and L I I V  
Secretnry, and afford the person 'an opportnnity to testify, pescnt 
ovitlencq crmfmlt ant1 elms-extin~irle witnesses and subpoena mtnesses 
in his own behalf. 
* ( f )  I f ,  trfter het~ri~rg, t Itu c+ourt l i d s  t 11111 t h~ I W ~ S O I ~ ,  by reason of 
mcwt~il disciise or tlsfcctl is dsngwrous to I~in~sr l  f or  to the lwrwn or 
proln!rty of otlicrs, it sliall order t l ~ r  peram committed to tho cilstody 
of the Sevlvttlry for crircl nntl trc~ntmcnt for the period set forth in sub- 
mction (11) below. 

(R) 'l'l~e iSncretary or his rapmsentntive ia authorized to ontor into 
contmcts with the 8c\wx1 states (including polit,ic*al suhdivi,rions 
t l ~ c . l r r ~ f )  tinil privt\te appncirs 111idw which npproprinte institrll,ions 

and <&her f aditiw wf t)u41 Sty@ ,ur #gawiw, will ,be PIU~B, qvtt'iw 
ou a r e i m b u ~ b l e  basjs, for the conhienlent, Iios~itnlization, cure, 
tipatrqon( of persons qo~ninitted tp the custodj of the Secrey j  p y -  
sp\nt  to this chapter: : ' ' 

No $uch coqtract 511411 h deeni$ tp idieve tlie Secretary of his 
obligttion f.o supei'visq th$, trptment of uny ~ r i  c p l m i t t d  
this 4ct or prompt1 to axm.;eaiq1a,rid r e p &  any recdpry bhich Yder o d d  
W;L~RI,I R p6tition'& the edhrt tb dt!@rmine f r e q d ~  corn terib! ' ' ; ' 

(b Y #he comrhlt'mc~it made pursuaiit to su HuCtionl'(f f%id h'o cus- . 
totly provided under sulxsection ( g  slltrll contiiitd (ih'l didi & $\fcl\ I f k 
tiwe tw the Secretary is not nble to mve tlra porspn civi ly conunittec1 
p~trsuunt to State  to t~,;~tflitfs.f+acilj~ cy f i  li y of any political Id suhlivision of a State. For l~urfi& I ~ I . ~ I I I  $i ded the Secretary 
is authorized and empouwed to apply for the civil commitment $" 
S I I I I I I ~  to State law of persons comniittd to Iris custody ~BeircsLu lvfi  
sion ( f ) of this section. 8 . 8  iniimtarY +&t 

. I  i t ,  , t . t *  ) L . S q  8 7510. Periodic review 
1 . .  I t , , -  

(rt) \\'lienever tlie Swretnry determinen tlrnt u ~oreorram~r~itted!th 
liis qustwly u~ider Ehtiptl 7509 ( f )  is IIO luuger. ky r e w n  pf nientul 
discnsa or defect, ~ u ~ ~ g e r o u d  tn.liinlself or to,tlla persun or p i o p t y  
of otlmrs the S e c ~ t + r y  shall discharge said person uncpnditi pa y. 

( I ) )   he Sxeel-etary shnll lit least onca daring each year 3 a con)- 
niit~wnt. mnde pwmnnt to hwtion 7.509 ( f )  iiml ( g ) ,  lile u report with 
tlw c w r t  for the t1istric.t in wliicli tho ~CISOII  is confind, s e t h g  fort11 
t l ~ e  reasons supporting i i  tlcteriiiinntio~~ tlitit tlie person co~~tinues to 
Lw, I)y ~uusan pf 'nmttil, clissctw or clqfrxtj, ,dull r?rQm tr, I~iu)peIf or to 
tilo ~ I ~ I S O I I  or prapo~+,y ol' at 1 ~ 1 ~ s .  'I'l~e vo111-t s 1 i ~ i l l  give notico of this 
rcalmrt to the erson and his cormsel nnd to the ITnited States Athnley. 
Such notice s !' iall set forth t l ~ e  right of tlic )crson to petition the court . 
within 30 days for a hearing on the n~etl \ or contin~~ed corn~nit~~ient. 

(c)  1Jpon petition of the person, t h  court for the district in \vliicll 
tile pelvo~r is confined slinll, upon due notice, hold a henring within 30 - 
(lays to deternhe if the person, b~ reason of mental d i s e h  or defect, 
is dnngerous to liinrself or to tlie person or property of otl~ors. Tlrc 
p s o n  shnll lrnvo tho opportunity to testify, present evidence, und 
cross-csnniine w f t i d k . ,  . . , f l . ( l  I 

(d)  ,If,, after hearing, the court finds tliat tire person, by retrson of 
II!&J~~I+! disease or defect, is dtlngerous to lii~nself or to the p e ~ ~ ~ o n  or 

'prty of others, it shnll order the continuation of the con~ruitniont 1 of t le peihn td the custodp of the Secretary for care and treatment 
for tho'period set fbrth in Section 7509(h). 

I I 1 r . , 
7511., Motion for referral for examination 

iisuc. the court slid1 cnuse the tlccused to b 
~ I I H  panel for exnmination as to his mentnl c 
n l le red o tfenso. 

(f;) I n  no ease s l ~ d l  nn eminination of fhn  
t ion and nn evnrriinrltion l~ntler Section 7501(~ 
SYI I I I ~ !  j)sychiiitrist. 



5 7512. Transfer of custody of previously committed persons 
.\I1 pcl.sons c ~ ~ ~ n l ~ ~ i t t e d  to tho cus1ody''df llic Attorhrjt G e n ~ n l  

1111de1.f lw )rovisiol~soS S c c t i o ~ ~ s  .IY*l(i, 4217 : ~ r ~ t l  423-8 of Tillo 18, t7111trcl 
States (h \ e, 1)rior to the effrctive tl:ilo of this Act shall he s ~ ~ h j w t  to 
the revisions of t l ~ i s  ,kt. nntl tlir nl~irndnients nude  in this Act, n ~ i t l  

tho f'tvsident of tlw Cnitrd Stntes is i~u t l~or imd and e~npo~vcretl  by 
cxwutivo order to 1 ~ w w l e r  1I1c custocly vf  :md t l ~ e  respon~il)iIity 1)ol 

the cr~ru I I I ~  L W I I ~  I I I P I ~ ~ ,  01 ~ 1 1 ~ ~ 1 1  ~C'I -SOIIN so kont~liitttd fro111 the A t t o ~ ~ c y  
Ge~icwl  to t l ~ e  Sec.ret.my. 

€2mpkP-A88ie6s - 
Sec. 
* 4 4 d h h R &  

. . 
43833- 
443%- * ' " . . G + + d & w d h  
*sqwfwmittOBeecmtffwtti4ys 

Note: P ~ ~ r s ~ l n n t  to the policy of tlia proposbd Code !o  leave the 
specinlized trentment of'ntlrca)tic ~d t l i c t s  to  ndn~inistrative dbermi~in-  
tion, t h h  khnpter sl~ould be ~vpealed. 7'he bilthoriby to'provide a1)l)r.n- 
prihte fnQllti'w and aftei-care is carried fornard irl new sectibns 7002 
and 7008, mpra. I 

I I 

* Chapter 8% 76.-Discharge d IWenee 

scc. , 
' 7 ~ 0  I .  Disclmrge &e. 
7602. FfW)tt pi4ww 7j.(1nspo~h~iion and ,/urrtlv for 

P I !  I . '  I .  ' I I ,  

Title 18 Sections duidelines 
;I 1 '  1 ,  

[ I  - , - - - -- - - - i s  c i  I I forwnrd h o  (bird 
I !  I l l q  I , 4  I . 1 q , , I I ~ I  fourth , s r n ~ n m j  pF)rqcnt IBI,U.S.O 

r 1 4 1 1  , I  t I,,I I ' 9 4163 \pidl t h ,  titlp ?f , b i s c h a g &  djto." 
4281 .........-.--.----- ~mvmhc IN 7602. ,The title should bs 

c innged to "Transportation ?lid funds for 
" ( 1 1  f~l~lischdrged i~hn&t r&.~ '  Uolisititrrtddii Sh6uld 

, , , , , , , i ,  , , , , , , , , ,bo,given to rkdcbing or, raiu41g (Ilw cailillg 
, , I  ,, , # , ., , op p n y ~ y p j q  bf rrlcmry b be  nude, i11 tbu 

1 , , dmret ionpf  the,Attorncy,,Qenrxul. 

4282- _ - - _ _ _ - _ - - - - - _ - -  - - Hcnorubw 11s 7603. The t i tk  should I)e 
c.hnngcd t40  "Discl i~~r  r of arrcstcd hn(, 1111- 

C O I I V ~ C ~ N I  ~ C ~ S O I I S . "  E l h b t e  l lor  ( I I ~  rrt!r~i- 
tory of Alaska,". (Jor~sitlt~r~itio~i shoultl be 
g iwn to deleting t l i v  lnst phrnsc lwginning 
"if si1r11 (mt , . . ," to I I ~ I I W  la t l ~ e  

I c:o~~rt,'s tliwwtio~i c*~il,irdy wI~c~lI~(*r  trtrns- 
\ portntion ~mtl  s ~ ~ h s i s t m ~ r  will I)(> f~rnislicvl 

to the  l~lncr of resitivr~ce regurtllvss of cost. 

I 3 '  ) 

Chapter 77.-Transportation and Temporary Custody 
Sec. 
7701. Transportation of prisonws. ' 
770.2. Transportation of prob~~tioners. 
7703. Temporal y tm fe-keeping b y  mcl,rshds. 
7704. Stt bsistence .for pr isonurs t n ,  custody of marslrals. 

Title 18 Sections Guidelines 



87703. T e ~ n p o r t t r ~  safekeeping by ~ r~nr s l r~~ l s .  
I United States Marshals s l d l  provitle 

for the safekeeping of m y  porson ~rrestntl ,  
or held under aubhority of any mactllient 
of C o ~ i ~ u s s  pelitling commitrirent to nn 
institution, or removed from n Fstforal 
correctiot~ul facility pursuant Lo 1111 ostler 
or writ isvuirlg f ron~ IL court of co~rrpetel~t 
j~lrisclictioo, or p ~ ~ r s u a n t  to a11 ortle~ for 
his t rq s f e r  to u. cwr~i~rl~ulit~y fucilit,y for his 
c&rc nll(1, trotitment. 

Chapter W 78.- . . feP WeAteR Advisory Boards 
Sec. 
43% 7801. Board of Advisors of Federal R~formatory for IVomen. 

780%. Advisory Corrections Council. 

Title 18 Sections Guidelines 

4321- - - - - . - - - - - -- _ - -  - - Rrnunrbct. u s  7X01. Anwnd t t ~ c  title to  rcwl 
, "not~rtl o f  Atlviw-.i of Fetlr~l.~~I, Rqfoiwn- 
tory for Wolncw." Considwt~tioll sho~rftl bc 
,given lo  reptx~l or motlificntion of this sec- 
tion in vicv of t41w fact t,h~lr, i t  is t l ~ o  o111y 
fctler~~l cwwc:l,iol~lrl I'uc.ilir y \ \ . l ~ i t : l ~  I I I I S  ~ c c  
bonrd of ntl visors. 

[new] - - - - - - - - - - - - - - - - - - Nlliirbcr ns 7802. 'l'his sect ion ~vould c n ~ ~ y  
forw~vtl l m w ~ ~ t ~  18 U.S.C. $ 5002, which 
cretrtss ILII Advisory (!or~wtio~r Col~l~t+il. 
Co~lsiderat~iolr sho111tl I)(. give11 to relwal 
of the p ro r i s io~~  bince tlrc func~ions i t  
was contemplatccl Llre Council \vo~rlcl per- 
for111 h a w  been t,ukm over by others. 

C11tri). Sec . 

Chapter 48$ 80.--General Provisions 
4 ,  . 

9 1 ,  ' I I  , I 1  

5003 - - - - - - - - - - - - - - - - - - - See fiuicloli~~c~ for new seat ion 7007,  .v#LpTa- 
I I i 1 -  , t ' 1 3  



Note: Prlrwsnt to the policy of tht* ~)ropostvl C'odc to Iwvc t h t ~  
specinliztvl tre~~tlticwt of youl,lif111 offt~tltlt~s to rrcltilinistrtrtivc! tlctcw 
~ ~ d l r t l o n ,  this cl~~rl)t~cr $h~ul t l  bc rq)calctl. The rruthoritg to provitlo 
epprolwir~tc fncilitioy urul .u[bqrcur~ ,ips tw,r~;icd o r \ w d  in ~ icw sections 
7002 rrntl 7008, wrpra. $ 4  

I 
chapter 4%! 81 .-Fedem1 ~ r o c ~ e e d i & '  , h g w d i d g  ~uvenild . 

I Delinquehcy 
Sec. 
88;W 8101. Defi11i4iqqs.,~ 1 : , ,,, I , , \ *  I,,!, I I [  I 

W 8108. Procsc~ding agni~wt j~lire~lilc cfeliuqrrent~. 
W33 8103. .Torisdiction; +wi-t&m e e w ~ ~ +  jury trial p r e d ~ ~ d e d .  
80134 8104. Probation; commitment to custody of Attorney General; 

support. 
W 8106. Arrest, detentiorl ~ m d  bail: 
60% 8106. Contrtwts for support; payment. 
4W-7 8107. Pnrde., I I 

Note: Code 5 501 prorides for m a n ~ d a t o r y  juvenile disposition of 
all offenders under 15, of all offenders under 16 charged witll m ~ ~ r d e r ,  
u gravetrcl ns.ssnult9 rape nntl ~ ~ g g r t ~ v t d o d  ~ I I V U ~ I I I I ~ I I  sodot~iy, and 
o F dl offenders 11ncL.v 18, 1i111as the court orders trin y ns tin adult. 

Title 18 Sections Guidelines 

Tit le  18 Sections Guidelines 
GO01 - - - - - - - - - - -  Renurlll~c~rasW01. 
6002-- - - - - -  Rerlumbcr ns 0002. 
6003 - - - - - - - - - - Renr~nibrr us 9003. In st1 t)sectiori (a), substitute 

"9002" for "6002". 
6004- - - - .. - .. - - - -  R e l ~ u r n b c ~  ns 9004. In subsection (n), substitute 

"9002" for "6002". 
6005 - - - - - - _ - - -  .. Renumber us 9005. In subsection (II), substitute 

"9002" for .'6002". 



100. Inlerstate Agreement O I L  Detainera Act- - - - -  - - - - - - 10001. 

Nde: Tho Interstuto 
was not enacted into 
Title 18, Appendix. 
with the c-xception 
Unlawful Possession or Recci t of 
82 Stat. 2361, wbinht8e.gyidt~\ses transfer into Title 26. Tho qqtablish- 
ment of a separate pert of Title 18 for the placernont of intor$p 
agrremcnts in the cnxninnl area ir ~uggesttd. 

I , I , , ,  > 

.I11 1 I I I , * , , 8 ,  1 ' ) . I '  

F d w i o g  we: .guid$nee .for rslevwt v&aoo io WW $.the 

i? P" I UuiteJ States M e  h e r  thw.'&h 18, Xnc u?ed18mong.tt4e promops 
are t h m ,  presently in  Title 18 w iFJh the Cammi&on l ~ & , b e  

.L. dlattew @mered by Code.-Rapenl of s;nw sections and dele- 
tion a f ~  parts s f  others UP@ kecor111nend~<1 either becnuse, in line with 
the Commission's co~lcept of the scope of the Codo, n felony dcfi~letl 
outside Title 18 has beai brought into tho Code or because dm provi- 
sion.outside Title 18 defines a11 offense nlready defined in the Code. 

2. &malty.-The Commission's recommondetions with=.. to 
lwnaltiks 'for offenses defined outside Title 18 could be eff with- 
out amending the provisions involved outside Title 18 . 'Pursmt  to 
Code 9 3006, which classifies offenses defined outside Title 18, all 
c ~ f  the l'lwt OSpmvisious would apply to those offenses. Also under that 
eection and under an exception statad in Code 3 8301 (I), dealing with 

I f 
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TITLE 4, 

Flag and Seal, Seat of Governmht, and the States 
* ,  

Title 4 Section I Guidelines* 
:) -------------------,_ 1'ehnlty, a11finbility. 

Sectidns ~r.ansfe?red' Into Title 4 

Former Title 18 Sectibns ; Guidelines* 
Too ------------------- Sub~ection (a)-penalty. Tho revisions of 

I 

I be deleted. 
!i subsection (c), covered by Co e 8 206, can 

i o l  ---- ----------- i-- P w d t ~ ,  a culpability. Code 1751 would 

tent tb deceive or harm. 
1 cover this co~lduct if engage in with in- 

709 ------------------- Penalty, culpability. This section should 
be changed by deleting "an officer or mem- 
ber . . . such violation or" in the fourth 
~arngrnph from the end, matter covered by 

bode 8 403. The last p n r n p p h  should be 
made n defense. See Code 5 103. 

718 ------------------- Pcnnlt,y. 
7 I:, ------------------- I'cnnlty. 

TITLE 5 

Title 5 Sections Guidelines* 
304 -r,---------,-,------ Sr~I)scction (I))--rclt~\r:tnt, 1,111 no C I I I I I I ~ P  

nrcewary. 
551 .................... S ~ ~ l m r t i o n  ( 1 0 )  ((') sllor~ld In. rlrau~e.c.tl hy 

11t>I~ti11g "or fi~lo", to P I  ~ I I I ~ I I ~ I ~ C  ( ~ I I I I ~ I ~  

law tern~inology i l l  :t civil context. 
552 ------- A--L---& ----- Sukckion ,(:~)-reIew~it, h t  no c11tt11p 

nrcessury. 
555 .................... Sl~bsection (d)--consitlc~.ntio~~ slloultl be 

given to making tlleso subpoenas subject 
to Code 5 1342, so that resort to the court 
is not necessary to makc ant a violation. See 
Code 8 1.742 (4) (a) (iv) and (4) (b) . 

1507 - ---- -------------- Subsection ( a )  -considention s h o ~ ~ l d  he 
give11 to rnnkitig 1 lms~  s~rL~)or~et~s subject to 
('cde 134.2, so that resort to the court is 
not i~lwr~ys ~lc.c*rsmry to 111nkc out a violn- 
t h .  Sce Codv 8 1.342 (4) (a) (iv) and (4) 
(1))- 

73 13 ------------------- Suiwc.1 ion ( a )  sl~oulti Iw :~~~wnt led  to con- 
for111 to ('ode ( ' l ~ t ~ p t w  35. 

81% ------------------- ( h ~ w i c l ~ ~ ~ x i  ion might I)(% give11 to reponl of 
this section i n  light of Code $8 1342-1344. 

8312 --------------,---- S~~lwc-tions ( I ) )  rt~itl ( V ) - - ~ ~ I I I I I ~ ~ W I . .  

Sections Transferred Into Title 5 

Former Title 18 Sections . Guidelines* 



Subsection n) -penalty, culpability. Note 
t l ~ t  this of \ ense ~wob:~bly sho111d not be 
:I ('lass -1 ~ ~ ~ i s t l a r r u ; ~ ~ ~ o r  I>eatuse it  involves 
IPSS ~ ~ r i o w  hel~avior than Code 8 1372, 
which is a Clnss A misclomcnnor. 
Subsection (&)-penalty, culpability. Note 
t h t  this o f l ' c ~ ~ ~ ~  probably sl~ould not be a 
('1:~s~ -1 ~~~istlrnlranor (01. t l ~ e  first subscc- 
tion slloulcl h tlclcted rultire1-y) b t ~ t ~ u s c ~  it 
involves less scriorls behavior tlrnn Cotle 
8 1363, which is ;I Clnss .\ misdemeanor. 
The first paragraph, covered by Code 
5 1354, shor~ld be repealed. The second 
~ ; I I * ~ : : ~ ' ~ I ~ ) ~ I - ~ ) c I I : I I ~  y, 1wlp1)il it?. Note that 
this offense probably should not be n Class 
A misdemeanor because i t  involves less 
scriow kwl~nvior t h r ~  Codr 5 1304, which is 
a (:I as.; .\ ~~~isdo~~rc~~t~ io l . .  

653 ..................... Iteul. t offense. This section sl~ould be 
changed '\ O r t  y deleting "converts to his own 
use,". 

1901 .................... Penalty culpability. This section sl~ould be 
amcn& .to,conform to Code Chapter 35. 

1'313 I?enaliy7 &dl>ability. 'l'lris section sliould.he 
clmnged by deleting "or attempts to v ~ o -  
lato", which is covered by Code 3 1001. 

1916 ----------- 1~--'1~:1k- h e  uliltory otfunse. See the'co~nmatlt"~re- 
I I .  cp 6 ing section 613, crupa. I3enumbor. , 

1!)17 --,-- +-. -,---&- CCCCC Penalty,~culpnbility, renumber. 
1991 J 2 ,----- 11 ---- Re latory offense. See the comment pre- 

/ - I  I I ,  I I rXngseation 643, a r p  
' I 1  1 1  1922--------- I Pennlt3;; cul ability, renumber. T$is sec- 

t '-I;---- ';-: tion should %e chan d by deletmg "or 
4 ,  4 ,  5 B" 1 ~lmowin ly files a fa  se report," wh~ch is 

I . I I covered , y Code 3 1352. 
3075 ---------, ---------- Regulptory offense. 

I , , a /  
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1351) -----------,-------- (F'etlc~.nl I~istwtic-itle. l~'r11igicit1o u 1 ~ 1  Ro- 
deuticiclu Acb, cli. 125, 8 5, 01 Stut. 188.) 
Sr~bsection (c) should be cliun ed by de- 
leti~ig tho lust sentence uiitl su f stituting: 
"It is no tlefense to ;I prosecution under 
section 135a of this title tllnt : ~ n  iirticle was 
register-etl." 

I3tr -------------------- (Bederul 'Insecticitlc, I~'u~lgic~itlc and Ro- 
denticide Act, clr. 125, 5 7, c i l  Stut. 16%) 
Subscctio~~ (a )  subparngrtlpl~s (1) to (4) 
slloi~ld be 11rnde tl~fruses. h r c b  Code 8 103 
( 9 ) .  . 

1::Rf ---- -- -------- - ----- ( Fecleral Insect iri(le, I'ultgiride antl Ho- 
cletiticitle Act, all. 125, 8 8, (il St.:it. 170, :is 
:ilr~entled, 7 IJ.S.(:. $ 136f.) Sul)sections 
(a )  R I I ~  (b)-rcgulntory offense. See par- 
tic~~ltirly Oode $ IOO(i(2) ( r ) .  'I'lir 1 s t  port 
of sect ion l:jRa(c) (4) ( rtveuling infonnil- 
tion) should be rxcoptrtl fro111 this wni~lty 
pro\4sion. ( !de  4 1371 provides t f lo pen- 
illty for this co~i t l~~ct ,  so only tlie prohibi- 
ti011 ~ieed remain. Sl~bsoctiorl (c) sl~ould 
be repealecl. Code $8 1371 nnd 1372 cover 
it. 

150gg ------------------- (Fedtb~*i~l I'liuit Pest Act, title 1, 108, 71 
Stat. 34.) Eegulatory otftws~. '1 his ser- 
t i 0 1 1  sl~oultl be slrimgod 1) (lt4t*tli~tg b't'org~s, 
eou~iterfuits, or" nnd "ilCeN," nlattor COY- 
ereil by Code 8 1751. 
(1'1111it Quariktine Act, ch. 308. 8 10,'!17 
Stl~t .  318.) Ihg1111ttor~~ oti'tb~~~e pt~rticu- 
lurly because of section l(i2. See also sec- 
tiou 167. This section s11011ld be than etl 
by dcletiug "forgo, counterfeit, alter, %e- 
fnce or", mnttur covurc~tl by Code 8 1791. 
'l'he "P~ovided" cltruse should be ~rlnde a 
defe~lse. See Code $ 103, 
(l'c~nttili;~l Irrspt1c8tior~ .\ct7 1-11. 111, :3H Stilt. 
III:j, 11s al~~endt~tl,  7 IT.S.('. 5 Ififi.) Pen- 
ulty, culpability. This section should be 
clmnged b deleting ", corporutio~i", nmt- 
ter covere d' 1)y ( 'odc 8 4P2. '1,  

215- - 1 ---- -- ---- -- - -- -- - ( I'itckers and Stockyards .Act, 1'3.21, c l ~  64, 
, , 8 814, 42 .Stnt. 167, as amended, 7 U.S.C. 

g 215.) Change "offense" t,o L'violation" to 
clliminnte criminal lnw terminology in :I 
civil context. 

218ii-,'---------- I L ------- (1':~ckers and Stockyards Act, 1021,cll. 64, 
50k ns.udded, c11. 53.2, 49 Stat. 648, '7 

t 0 G . US.(:. (Z d18u.) Subsectio~r (n)-penalty, 

921 -----,-c--------A A-- (l'ncliers a d  Stockyurds Act, 19-21, ch. 61, 
I 3 401, 42 Stnt. 168, cli. fi-1, 5 503, us added, 

clr. 599,49 Stat. 649, 7 U.S.C. 8 221.) Pen- 

22'2 ..................... (~;uclre; and stockyards Act, 1921, ch. 64, 
402, 42 Stut. 168, ch. 64, 5 503, as iiddetl, 

cli. 5:12,49 Stnt. 649,7 U.S.C. 5 2'22.) Rele- - - 
vu~it, but 110 c h a n p  recon~mended. 

270 ----,---------------- (ITnited States W:~rehouse Act, ch. 313, 
:irt C, 8 30, 3!) Stnt. 490, as amended, 7 

S . .  $ 7 )  I%multy, c d  ihilitv. This 
~artioii should be ohangei by deleting 
" f o r ~ e ,  alter, counterfelt, sin~ulutc or'" . . 

fronrtlie first sent,rc~~ct~. nintter c>overrtl by 
Code $ 1751. If felony pncdtiss arc 
decaietl Ilccue,war , this section sliould fur- 
ther be clins(;ed y deleting "convert to his r, 
o\vn use, or,' und lidding to Code $ 174, 
(4 )  tlitit t h r e  is fi~tleml jurisdiction over 
1\11 otfense defined in Code $5 173'234 or 
1737 when t l ~ e  subject of the offense is ;kg- 
r icult11~1 rod~icts stored in 11 li~e11setI 
\v~~reliouse or wliicli licensed receipts~llilve P 
bct!n or nre to be issi~ed pursu:lnt to r I1.S.C. 
9 259. 

2&2 ------,-------------- (Honeybee Act, cli. 301, $2 .  $3 Stat. 8SL) 
Pennltv. culpnbilitv. - " ,  . 

472 ..................... (Cotton Statistics antl Estimntes Act, ch. 
337,s 3,44 Stat. 1373.) This section should 
be changed by deleting the pennlty pro- 
vision, mattor covered by Code $ 1371. 

473-- I ------------------- (Cotton Statistics nnd Estimiltes h t ,  ch. 
3&7,5 3,44 Stat. 
5 473.) Penalty, cul 
should be changed 
wi l l f~~l lv  . . . nlv 



(Cot ton Stnt is1 it's : I I I C ~  I':sti~~intes Act, cli. 
337, $ 3 o l .  HS : iddd,  74 Stnt. 3%,7 U.S.C. 
547.3~-1.) Sl~l)srrtion ( I  shonltl lw 
changed by tlclcting "ol. to sccrpt nloney 
. . . :IS n s ~ ~ n p l c r ; "  ~n:~tfrrcovcred by Ctdc. 
fl 1361. Sul)section ( b )  sllo~~ltl  he rt~lw:~l~vl. 
('ode $8 1001, 1301, 1361, 1:Wi 1811 and 
1612 cover it. 
(<'ot41 on St,nti~t ices nnd Rst irnntcs Act,, ah. 
:W7, 8 3c-2, rrs :~tlded, 74 Stnt. X29,7 U.S.C. 
8 473~-2.) I icplntory offonsc, particnlnrly 
Ix.c*nuse of section 473crl (g) . 
(Act, of Xlnr. 3, 1027, ch. 309, 1, 44 Stnt. 
1355.) Pen:ilty, wl ability. his secCion f I 
slio111d be r11:inged 3y cIclet,ing "~or l )or :~-  
tion" in l i n ~  2, nlnttrr covcrd by (:otltb 
5 402. 

Perisli:~hle .\pricultnrnl Co~nmodities 
L t ,  1 !130, cli. 13fi, $3, 4fi St :~t .  534, :is 
a~n~n t l ed ,  7 1T.S.C'. W 4!)!k.) ( ' l r :~ny "ol'- 
ftmse" to "viol:~t ion" to o I i n ~ i ~ ~ : ~ t e  r r ~ n ~ i n : ~ l  
I:lw terminology in a civil (.ontext. 
(Perishable Apric~~lturnl  Commodities 
Act, 1980. ch. 436, § 4. 46 Stilt. 533, :IS 
nrncwlod, 7 1J.S.C. 5 49Dtl.) S~l l ) sec t io~~ (1)) 
I:) s11011ltl Iw nniantlrtl to ronfor111 lo b 0 t h  (%LP~PI' 35. 

(I'e~.isl~nbla .\pric~~lt,urnl Cornmodi tiw 
Act,, 1!)30, ch. 438, $ 13, 1(i St :~ t .  531;. :IS 
: I I I I I P ,  7 1 . .  ! I )  S111wt~t ion 
(c~)-ccmsitlr~~:it io~i s~10111tl 1)r given 10 

mnkinp thest. subpoenas s111~ject to Cotlt~ 
j! 1342, so that resort to t lie conrt is not %I- 
~ w y s  nclcessrtry to mnke out n violntim. Scv 
('otlo W 134.2(4) (a) (iv). nlld (4) (I ) ) .  

.risl~nblc g i 1 1 1  I I ( 'oli~u~odit.i(ls 
14, 1930, 1.11. 436, 14, 16 Stat. 537, ns A''( 

nn~clldcti, i 1T.S.C. 5 49911.) Sllk?ctiorl (1)) 
s h o ~ l d  be r c p ~ n l ~ t l .  Code $5 1751. 17.53 : I I I ~  
401 cover it. 
(Act of .Jan. 1-1, 1929, c l~ .  (8, fS 3, 45 St:~t. 
1080, ns nrne~ldcd, 7 [T.S.(1. j! 503.) I'tl~~r~lty, 
c~llrrrahilitv. 'I'his srct.ion s11o11ld he cllnnncxl 

511i -------------------- (.\ct of 1\11g. 2.3, 1935, ~ 1 1 .  623. 8 10, 49 
Stat. 733.) Sul)scrt ion ( IJ ) s11o11 l ( l  he IV-  

pealed. Code $5 1751, 1753 :111t1 401 cover 
11.. S ~ l l ) s c c t h ~  (ti) s l lo~~ld  br cl~ririprd by 
tlclcting "or to ntwpt . . . sa111p1c.r or 
weig11c.r.". n~at tc r  t w \ ~ ~ ~ i l  by ('oil(. # 1:Wl. 
S r ~ ~ c o t  iorl ((a) sllo~~ltl  I)(& rc.l)r:ilrtl. Code 
64 lOOl, 1301. lXil, l:l(ifi, I t i l l  I L I I C ~  1612 
t ~ ) v c ~  i t .  S11l)scc4 io11 ( f )  s l ~ o ~ ~ l t l  I N ,  r ~ l w : ~  lrtl. 
('otlt. l:iRl rovers i t .  S11b.wc.t ion (g)  
sl~oultl IN* ~ ~ I I : L I I ~ P ~  l)y tlelc4.ing ",or nttempt 
to srlhstit~~te," 111i1tfc~r ( * O I T I P ~  I q i  Code 
# lool. 

5 l lk  .................... (.\vt of A I I ~ .  23, l!Nt rl1.@%, fS 12.49 Stnt,. 
734.) I'c~~nlty, cl~lp:~l)~l i t  y. 

517 ..................... (Act of .lllne 5,1940, tb11.232, 5 2, 54 Stat. 
231.) I'ennlty, culpnl)ility. 

586 ..................... (Act of .Tune 10,1933, ch. 59, 5 6,48 Stat. 
124.) fEtg111ntor-y offonse, c~~ l lmhl i ty .  

506 ..................... (-Act of S ~ p t .  2, 1960, 6, 74 Stnt. 734.) 
Regulatory offense. 

60th ---------------- -- - - (~4gricnltural Sdjustment Act. ch. 25, 
title I, 5 8n, IIS added, ch. 263, Ij 4,48 Stnt. 
672, and amended, 7 U.S.C. 8 (i0S:l.) Snh- 
section ( 4  ) -rcyylnl o1.y ottens~~. 

fi0Hc .................... ( A g ~ . i c i ~ l t ~ ~ ~ n l  Adjustlnent Act. ch. 25, 
title 1, Rc, :IS ntltlctl, ell. fLI.1. fS 5, -19 Stnt. 
75.7, :~ntl ~ m e ~ l d r t l ,  i 1T.S.C. 8 (iO4r.) S111)- 
scct,ian ( 14) repiilnt ory ofrense. l ' l~c  "PI~o-  
vide#' clr~uso s11011ltl I)P madc :L clefensc. 
Sce Codo 5 103 (2). 

fi08d .................... (A=ric.l~ltl~rnl Atljustrnrnt Act, c l~ .  25, 
title I ,  # 8tl, ns :~dtlccl, cll. ( 2 1 ,  8 (i, 1!) ~ t n t .  
761. : L I I I ~  r1111~1it1td. 7 lJ.S.(:. 6 NNtI.) l k l ~ t ~  
t,Iic Ir~st, stwtcmct* or s~~l)st~cLion (2) ), si I I W  thr 
ptmnl provisio11s :I re i*ov~r(v I I ~y C'otl(~ 
$ 1371. 

60&1---------------- -- ( Agric~~lturnl  Adjllstn~ent Act, ch. 35. 
title I, 80, ns riddedL c11. 1011, t itlc ITr, 

101 o),  (i8 Stat. !)Of, ulid :~n~t:r~tlcd. t 
.S, Ij 60Se-1.) 12rlr\-ant, bi11, no I : ~ I : I I I ~ ~  b 4. 

recommentled. 
610 ..................... (.Agric~ult~~rnl Adj~lstinent. Act, c11. 25. 

t.~t,le I, 8 lo, 48 St,nt,. 37, n s  nlncn(led, i 
a U.S.C. $ 610.) Subsoct ion (c) - I V ~ I I ~ : I ~  ory 

offcws~, S111vkctio11 (g)-pwtlty, tv~ll):~l)il- 
it.y. Note t h t  this ~ ~ I ' P I I S O  prnlm1)ly sl~o~tltl  
not be a Olaas A misdcmcnnor b c c n ~ ~ w  it 
i n v o l w  lass serious behavior thnn Code a 1372, wliicli is n ('lass A n ~ i s ~ l i ~ ~ ~ ~ e i ~ n o r .  
S r ~ l m - t i o ~ ~  (11)-rc4av;tr1L, Imf. I I O  th111gt~ 
mmmandcxl .  



615--------,-------:---- (+4$.icu!tural Adjustment Act, ch. a, 
t ~ t l e  I, fj 15, 48 Stat. 39, as amended, 7 

+ . I  ' D.tS:C.' 8 gig.) Subsection ( b 3 )  (1)--en- 
I I , I I alty,' c~~kp&bility. Subsection b 3 )  (2)- 

1 ( I  , nalty. ~is 'subseotion shouldbe cbnnged 
I deleting 'dr attempts to . . . a t h n p t  

I I iilg t d  soctlru", nlatter covered by Codu 
I I 

I # 401. SdWxtion (b-3) (3) should be re- ' ' '  ' peahd. Cdde §$1751, 1753, 1352 ttnd 1752 
I ' lqcoveriq ' ' 

I 1  1 620 ---,------- 1 ----,---- (A~richl~tnr$ Adjustnient Act, ch. 25, 
" ' tittle I, 24 as aclded, ch. 263, $ 16,48 Stat. 

677, 7 8 .S.C. a G20.) Subsections (a) ,  (b) 
I . ."I . and (c)-pndty, cu1p:~bility. I I  I ,  

, 1 1 1  953 -------------- ,- - - - - -  (Act of ;June 24,1936, ch. 745,s 3,49 Stat. 
I ' . 1898, ns amdnded, 7 U.S.C. 953.) Pe~Ydl- 

* ty, cnl ' hbility, This section shoiild bc 
-, I , a .., I I rhnngeX by deleting ('or shall niIlfnIly 

1 1  gih answers thnt are fnlscl or ~nislendil~g," 
I 1 ' 1 ,  matter covered by Code $1352. 

101 1 -- ------ ---- -- ---- -- (The Rankhcnd-.Jones Farm Tenaut ,4ct, 
I ,  I ch. 517, title 111, 32, 50 Stat. 526,. as 

I unlal~ded, 7, 17.S.C. $ 101 1 . )  S~~bsection 
(f)T~egulntory oifer~se; delete h y t  sen- 
tence~ as stlperfluous. 

-., II,)., ,--------------,----- (S11gii1. Act of I!)#, r h .  519, title IV, $408, 
61 :St,:~t. 932.) S~ll)s~crion (11)-reg~~l~tory 
offense, culpability. 

1166 -------------,J --,_- ( S u p r  -1ctof 1948,ch. 519, titleIV,$406, 
I 61 Stat. 9:3!3.) I'ennl ty, cul psbillity. This 

I dection'shoidd be changed by deletmg "or 
f\lrnish ing willfully m y  false inf opna- 
tion," niattcr covered by Code $ 1352. 

1157 ----------------- --- ( S ~ ~ g n r  Act of I!)M, cli. 519, title IV, 8 407, 
61 Stat. 933, ns ~irnended, 7 U.S.C. $1157.) 
Pennlty, culpability. Note that this offense 
prob:ibly slio11ld not b~ a Class A misde- 
nlwnor bocausu it involves less serioua,l- 
hnvior than Code 8 1372, which is a Clnss 
A n~isdemcanor. 

1373 .................... ( Apricultural -1djustrncnt Act of 1988, 
dl. 30, title 111, 5 373, 52 S h t .  65, as 
nmended, 7 U.S.C. $ 1373.) Sybsectiun 
(a)-regulatory offense. Subseotion (a) 
should 'be changed by deleting "re ort or" 
after ''making any false repr+c,'pmnttn 
covered by Coclc 8 1352. Considerntion 
allould be give11 to rnalcing tliese rwords 
subject tn Code 5 1356. Then "or malting 

i'ulse report or recortl" could all Ilt? 

- 0 
137'$i-1;l 1 ,  

'I , 8  : ;,<(:I , ,  
1.. I : . -l--T---YTrT7;i . I 

. . 
, , 1  ' 1 .  .\1ll., 1 .  , 1 1 ' f  , ) , : I  . 'I. 

, ,  , . , .  I 1 . 1  ; I I 

. i.li~It.-ql;iit, , . I ! I ~ I  , ! f ,., , ; ' 

l : l H O o - - ; - - - ~ ~ ~ ~ - ~ - l ~ ! - ~ l ~ ~ A g r i q u l t u r a l  1.4djustment Bet of 1U8, 
I '  ' 

8 8 

. 1-  I fli * lcli!'8O7 Ckle 111, $3800~ ns added, ch. 327, 
I 0 1  8 

' , 
I I 1 . '  1 .  e ~ l ~ . ~ t i t l e '  iV,,4$ti01(5), 70 Stat,. 211, 7 U.S.C. 

1 ,  , 1 1 8  ' ,,.I .' ! ,, 1 
I "  8 a 4 

1 / ' : I " '  ":I 48800.) ~Btdxiwkion ,(a) -regulatory of- 
' , ense. Subsection (a) should be changed 

1 ,  ( .  , , , ,  , I : '  : :by deleting' ''report or" after "false", 
, , I  *I I '  :' ~mutter~covered by Code $ 1352. Considera- 

. 1 1 ~  1 .I ' ' ' tidnc shotild {be given to making these re- 
' i 

, , '  , I 
, I "  cords sdbjkt  ~ko Code $ 1356. Then "or 

I ~ n a k i ~ g  any f$sc  report or record" could 

, I 
all be deleted. 

1 ,  1433 --: -------------- 1' (Agricultural' Act of 1949, ch. 792, title IV, 
5 4.21, as sdded, $ 2, 78 Stat. 927, 7 U.S.C. 
$ 1453.) Penalty; culpability. 

I . . I /  1596 --,---------- i ---- (Federal Seed Act, ch, 615, title IV, 5 406, 
I I .  : , , , I . (  

I I .  

53 Stat. 1886, as amended, 7 U.S.C. $1596.) 
' - ' Subyxtion (a)-rebwlatory offense, culpa- . ' f  . *.4,%.bility* ' , *  

I J I , : f !  i . . J * .  ,.. . - 
7r-n, ( ~ g n ~ u ] t & i a l ~ n r k e t i n g  Act of 1946, ch. 

, , , , ,  i . ,  , , ,  966 '$itle 11, $ 203, 60 Stat. 1087, as arnond- 
, !!, . I  , . , p4, t V.S.C. p 1622.) Subsection (11)-pen- 

, .. , , ,', , , , , ; , alty, culpa4,i ,I$ . This subsection should be ' . I , l  . than@. b ,de$tin "Whoever knowingly 
' 4 1  , 1 9 ' t 4 : ' l  I 

i sht111 false y . ,. . i entification, or device, 
I * ,  ,, 8 1  1 1 . '  

3 
-or", mhtter 80vdrecf b y  Code $8 1751., 1753, 

' 1753 a j 1 3 J J ~ ,  and.401; , '  

19-1.2 ;,-- , , ,7----,----- (~nteddt ional  Wheat Agreement Act of 
' ' ' 1049, ch. 7'12, 8 3,63 Stat. 946.) Subsection 

a , I  , , I  " . (c)-regulato~y otft.nse. Subsection (c) qhould be' chan ed 1) duleting "report or", 

', ' ' 8  I .  

I matter covered y .ode 5 1352. Considera- 
I 1  ' 8  1 ,  

% (r 
' :  ti&n should be ivon to nutking tllem rec- 

. .  . , .  i ' I  ords subject to ode 5 1356. Then L'or nmk- 
1 1 ' T I 

e 
I 'iq' any false report or record" could all be 

I I deyeted. 
1887 ------------------ (Act of Aug. 2, 1956, ch. 879, 7, 70 Stat. 

935.) Subsection (a)-ren~unkr. Present 
18 U.S.C. 85 1002 nnd 1005 nre covered by 
Code Ej$ l:j? 1 and 1372. %ate e~nployees cov- 
ered by this subsection fit within tho defini- 
tion 01 "public servant?' in Codu 8 lO9(af). 
1.f it is dusired to bo nlore specific ns tc> their 
covertlge, they d~ould be nnddotl to Code 
$8 1371 nnd 1872. 



190:l --d --------------- Art of A11g. 27, l!)58, 5 3, 72 Slat. 882.) 
h i s  section slmild be rlinnged by delct- 
ing "such" lmfore "stnt~rnent of el igi bilit,yq' 
nnd s~thstituting "n" and by dclcting "as, i f  
false . . . Title 18." The f : d s  111aklng of :L 
stntorncnl of oligihility w o ~ ~ l d  Iw covt~~.cvl I)y 

t Cod6 $9 1352 nnd 1732. 
1988 - - - - - - - - - - - -L-- - - ,  (('011~01idi~ted Y I ~ I W I P ~ S  I I O I ~ I P  Adn~inistr~i- 

I tion AM 1961, title 111, 8 336, 75 Stat. 
316.) Peiinlty, (~ulynbility. 

2023 ----- ---,,, ,' ('l'lin Food Strnnp Act of 1964, '78 Stnt. 
708.) Subseclion (b)-penalty. Suhsectiol~ 
(11) sl1o111d be changed by deletin "if such 
m i  ~ o n s  . . . , t l l i i ~ i  $100, sllnll". %elonious 1 via 111 ions ILSU (wvcred by C'otle a 1'759. Sub- 

I swtion (,c)Fpendty. Snl)sertion (c) should 
# I& clmige~i k)y,delct mg "of the vnlue of $100 
or marc,' and,':folon arid shall . . . shall 
be gtLilty qf, a:'. ~ r r ~ n i o a s  violntions n l r  

I coverod #by Code 9 1759. Subsection (d )  
s l ~ ~ u l d  repwled. Code 5 1754 ( j ) includes 

. I ..I , 1 '  ,.''coupons" aq an obligation of tl10 United 
States. I 

2 , ) ~  ------------------  arm L p b o ~  Contractor Registration Act 
of 1963, 5 78 Stat. 921.) Subsection (b) 

I (7) slmufd be clmngiid by deleting "eator- 
I tion, em~zzloment, grnnd lnrcen " and 

a~bstitnling "felonious theft." (', f?]ioln- 
tion of narcotics laws" should be dolctecl. 

I nnd ''%'drug felony" subst,ituted. Furtller, 
"nssault with ihtmt . . . grievous bodily 

' 1  
injl~ry" should be deleted, nnd "nggnvntd 

I , ,  invol~ tntn sodomy, attempted mnrdcr" 
I I s ~ l b s t i t u t e ~  

2048 -L------------L-- (Farm Contrnctor Registrntion Act. 
of 1963, ' 9, 78 Std. !)24.) Itegulntory of- 

1 1  , f e n ~ , e , ~ d ~ n h i l i t , ~ .  
2105 ,-L- ---,-- -A,--- ' ( ~ o t  ton Resenrch nnd Profnotion Act, 5 6, 

I 1 d  
, SO; S C ~ \ .  280.) ncintc ~ I W  I M ~  sentmce of 

I [ O  I! pnragkaph c) , since thc penal provisions 
, , ! ,  I (  1 , , , alp cov,cr,eq~~, \ )y Code 5 13i"i'. 

2112 --L--A Coldan Resenrqh nnd Promotion Act, $13, 
l q l I  I $0 Stat,. 284.). Subsection (b)-%fTense" 

l I  , I s l lo~~ld,  be ch d to "violntion" to elimi- 
nate criminal aw torminology in n civil 

I ' , ' \ ,  , 

T 
, 1 context. , , I - 

, 1 * I  I \ I '  

* * ' , , I  , I l l  I t  1 ' 
b !  1 ' I  ( 1 4  f 1 1 1  ) 1 \ 

4 1  ,I t i  I 

; I I I I  1 , ; l , 1 ,  1 ,  

- t i  I ! \  I I 1 , 0  I 
t t [  ,* I 4 9 ,  4 I 

2115 - ----------------- (Cotton Rosearch and Promotion Act, 8 16, 
80 Stat. 285. Consideration should be given 
to making t ese subpoenns subject to Code I 
5 1342 so that resort to the court is not al- 
ma s necessary to mako out n violation. Sco 
C O G  panqfyr) (a) (iv) nod (4) (b). 

2 - -  - -  - Act of dug. 24? 1906, 5 19, 80 Stat. 852.) 
\ ~ 'kn l lw,cWpnb&t9 .~  

. . 2150 ------------_4_4- , .,.? $Actof. A ug. 24, 19116 20 80 tat. ,353.) 
uLsoct1on 

, f  . ,  I : 6 ~ l l , , . t  , '  .. . I chp.r43ed to.. '%o (a] ation? -"o&dd3' to dimin&, &&Id crjmit: be 
I : , , . a  . q a i I ' : . : '. tnd law Btmindogy in a civil con& 

5 ! t i  . , " I '  . ,  ,;,,\ll: , ,  ; , I  

, .  . I #  I ! ,  Sections Tmnsferred &to Title 7 
I .  j .  

~ o r i + y  &it&. f *,&ti&&( I ,  I , /  . I  

! , :  , , I - , 'Guidelines* , . a  

, .  . 1 707 ---------;L-A----A j p e d t y ,  c~pnbility. The fourth paragraph 
I . . I  I , . shou ld~bed ,ade fensaSeeCode$10~ .  ?A$ LLL-,,-~--AL-LL-G-- Pbnalty. , 

~N----+u--L!--L+_-_ Pe~rulty, cp,+bility. 
2072 --A-+A---+~L--- Penalty. : 



, . ' ' ' ' TITLE 8 
< , , , , : 0 :  8 ' 

~ $ e n s b n d  . ~at'ibnality 

Title . , 8 Sections ' ' Guidelines* 
3%3 ---2 ------------- 1"_ (R.S! 1s SlltiO.3 This section should be re- 

, ,  ' . petrled;) Code $5 1631, 1632 m d  1002 cover 
it. With this repeal of all its criminal pro- 
vieions, corlsidort~t~ion should be 'van to 
repenling the entire (holy ,Trade get. 

334 - -- - - -- --- - - - -- - - -- - ( R S .  5 2161.) This section should bo re- 
penled. Code $5 1631 and 1632 cover it. 

338 -----I --------------- (Act of March 3,1875, ch. 141,g 2,18 Stat. 
477.) This section should bo re mled. Code 

1631 and 1632 cover it. d e  provision 
voiding c?ont,mcts could be separately con- 
tinued, if d e s i d .  

330 .................... (Act of RZrwch 3,1875, ch. 141,s 4,18 Stnt. 
477.) This sect>ion should be repealed. Code 

16'31 and 1632 cover it. 
1182 -------------,----- (11111rii rrutioii and Nr~tionality Act, ch. 

477, tit ? e 11, d l .  2, 8 212, (iG Stat. 182, as 
nniended, 8 U.S.C. 9 1182.) Subsection (a) 
(9)  should be changed by deleting "a mis- 
demennor clussifinblo . . . pllnishmont 
actunlly iuiposed" r~nd suI~stit.utin L'n 
crime for which the penalty imposcf did 
not exceed iniprisonment for a eriod of 
six ~nonths or i~ finc of not riiore t I nn $600, 
or hoth," a i d  by deleting %n offense that 
is . . . imposed upon him," and mbstitut- 
ing "a crime for which the penalty which 
ni~glit IIILVC I)cen ii~~posed WILS imprison- 
merit for u term of one year or less,". 

1185 ------------------- (I~nrnigrntion arid Nntionality Act, ch. 
477, title 11, ch. 2,  5 215, 66 Stat. 100 
S~~l)sc!ction (ti) (3)  should be rcpcale 2. 
Cotlo $5 1352 nnd 1221 covw it. Subsection 
(a)  (5) should be ch:mged by deleting "or 
entor," mnttnr covered by Code 1221 
mid 1225. S ~ ~ l ~ ~ c t , i o r ~  (11) ((i) shoul& re- 
p l e d .  Code # 1751 covers it. Subsec- 

L C  
tion (it) (7) should be clrnnpd by deletillg 
w y  ftilse, forp~tl . . . ~~evr~iis..ion o P ,  
rnt~tter covcrrd by Code $5 17R1 ~ L I I ~  1763. 

*I*'or nwclning of "ycw~lty," "culpitbility," "renu~uber," etc. 8c.c Introductnv 
Notch, nlcpm. 

( 1 rh9.f ) 

1 ' 1  I 1 I 'rhe,mibus conduct s ified in subsection 
1 1 1 r  I .,. (a) is aovered by Co 8" e 9s 12.21-1229,1351, 

,,, , 1 1 ,  . I , I  . I 1369,117r51-47M. Subsection (c)- 
, , , . I 1  I I * ~  tory O ~ ~ I I % B ,  culpnbiliti. This 

, , . , I . tion, shod& be changed y deletin "and 
I *. , , , I  Wia ~loffic~b i r .  .I hpriso~i~oant,  or &than 

, , . ' which is c a r e d  by Coda # 403. " ~ t t s i n ~ i "  
,~ho\rld be deleted from subsec- 

1, "'!:gY 8) 6 1)  (a , b (21, (a) (4), (a).(5)81 
(a) (3) an ( ) ode $1001 covers lt. 

1825 -,-------,--------- ( I ninii,qlat,ion +and Nationalit Act, ch. 
1 ,  477, title 11, ell. 4, $j 830, 66 s ts t .  198.) 

Subsection (a)-consideration should be 
I I given, (to irisking these subpoenas subject 

,. o to1 Code 1342, so thnt resort to the court 
.is not always necessary to make out a 
violation. See Code 1342 (4) (n) (iv) and 
(4) (b). 

1227 ----,,,------------ (Inirnig~ution ant1 Nnt,ioilulity Act, ch. 
477, title 11, ch. 4, $237, 66 Stat. 201.) 
Subsection (b) should be cllringed by delet- 

, ing "fine" four times and substituting 
'+civil penalty", to climinr~t,~ crirrii~~t~l law 
te rn r in~ lo~y  in a civil contest. 

1251 ------------------- (Immigrr~tion and Nationality Act, ch. 
447, title I1 clr. 5, 5 241, (Xi Stat. 204, as 
r~~nentlerl H bS.C. # 1251.) ISubsection (a)  
(5) should be chaugcd b deleting "section r, 1546 of Title 18," nnd su stituting "section 

! 1 . : 1821 or  1222 of Title 18, section 1351,1362, 
1751, 1752 or 1750 of Title 18 with respect 
to nny visa, permit or other document re- 
quired for entry into the United States, or 
secttion 1351 or 1362 of Title 18 will1 respect 
to any application, nfliclnvit or other clocu- 
nient required by the immigrntion laws or 

th(w~inder;". Sill+ 
I)t3 c*l~ru~grd hy de- 
7!YJ . . . of Title 

18;" and substitutin 'Lsections 1100, 1110, 

* ,  
f 1111,1112, 1113, nn 1118 of Titlo 18 and 

rin sttc.~r~l)t to violste t l ~ t ;  snrnc: sc~ct,ioli 
1303 of 1 itle 18 with respect to IL person 
who violnted section 1109, 1 I10 or 111 1 of 
Title 18;" b deleting "sections 2161 and 
2163-216(1 08 Title 18;" r~nd sal~slitliting 
'L.swtions 1105, 1106 t~nd 1107 01' Title 18 
and an nttempt to violate the si1111e;" by 
sdding "section 1108 of Title 18 or an 
ultcrnpt to violnte the snrrie" t~flor "IJni- 
vnrsnl Military Training and Sr rv ic~  



Act;" b ~ l d e l d i n  "an Act entitled . . . 
section 871 of Ti t  7 e 18;" m d  substituting 
"section 1616 of Title 18;" by deleting 

a 'Lsect,ion 2384 of Title 18;" and suhstitut- 
in$ Usoction 1103 of Title 18 or an attempt 
to .violate1 bhe same;" by deleting LLmtion 
1960sof Tit30 18;" and substituting "section 
1909 of Title 18;" 

------------- 1. (Ifnmighltih and Nntionnlity Act, ch. 
q ' 4?7, t , i th l l f ,  cli. 6, $242, RR Stat. 208, ns 

I . nmenrlcd, 8 U.S.C. 5 1252.) S u k d h h  
(d)-Lrepilnt* offenw, culpnbilit, 
sodion (d)  shotild be clinngcd by dY. eleting SIB- 
"ox' knowingly give false information . . . 

I of Such tmpl~tions", mattar cove& b 
Code 4 135% Subsection (e)-penalty, c u t  
mbilit,v.* ., 

1281 ------------------- (T~nlni~rrition and Nationnlity Act, ch. 
477, tit& 11, ch:6 4 251,66 Stat. 219.) Snh- 
Section (d)  shodd be changed b~ deletine 
LLfine" four times and subatitutlng LL~ivd 
penalty", to eljminah criminal law termi- 
nolorn in n civll'context. - - 

1282 ------------------- (Immifl~t.ion and Nationality Act, ch. 
477, title T I ,  ch. ( i , R  252,Gs Stat. 220.) 'Sub- 
section (c)-penalty, culpability. . .  - ,  - 

. . 1284 ------- L ----------- (Tmmiprtttion nnd Nntionnlity Act, ch. 
477. titlo IT. ch. 6. W 2M, 66 Stat. 221.) 
~ n l ; s t * a t h  (it) shobl';~ be 'cllnnpcd by de- 
leting "fine" three times and s~ibstituting 
Li~ivil peiinlt,f"' to ?liminnte criminal l'nw 

, .  terminology in a civil context. 
I. ' 1986 ----------- L ---- I-- (Ttnmit.i.ntiori nnd Nntionnlity A d ,  ch. 

477, t i t l ~  IT, c.h. 8,s  256,66 Stnt. 223.) This 
b d i o n  should be clinngwl by deleting ' 
"fine" ntld sn@,it~it~ing "civil penalty", to 
bliminnte crinilhnl Inw terminology in a . 8 civil c6ntoxt. , 

yqxed  by Code 10C)1,1B1, 1229,1224, 
1862 and 1361. 811b8ection (d) should 1~ 
repealed. Code 9 1751 covers ~ t .  

. , 1822 u'---+--~~-~----di- (lituniffr~tt~iotl : U I ~  Natio~lltlity Act,, ~ 1 1 .  

I - ', : : . 1 -  . a .). . '4iT: title 11, ch. 8, 5 272, GG Stat. 226, n s  
.41111 1 : , '  . # I  1 ,  . , a  , amondcd, 8 U.S.C. 5 1322.) Subsection ( c )  

i f . ' /  ':,. , 2 '  . . . should be changed by deleting "fine" or 
1 I ,  1 8 ,  , ' 1 I lal . . l L / i n ~ ~ "  ;EOIIP t i~nes nncl substituting L L ~ i r i l  

prnn.1 t,y".or f!Ci vil 11ennlt.i~~" and sol)scct.io~~ 
: . ; , I  , s , l i , . ,  : ,  . , ,  I , ((I)  filloirltl #M cl~!~!igcd by ddc,leting "fine" 
. ,  i :. . I  ,:-. ; I '  , .  , , .  91ld sn~st,$tillg " C I V ~ ~  pelinlty" to e l h i -  

! 4 , , , l lO, l .  . . . ! nnt,e cri~nwnl lt~w term~nolo,vy in a civil 
I ..contRit, , 1; , 

13"? ..: Y f  : -k--- : L , - - + - - - - + ~  ( I f t q i  p+tj(ti(~~i  lid Nt!tjonality .Act,! ch. 
. .. . . , .  * .  . 477;,.ki, e IT, all. 8, $ 873,gG St>nt,. 227.) S i~b-  . . r , I , , ,4.1..l. , wsectlon (d) diould be clinnged by deleting 

, * , ,  , 1 , ,  , ,  , I . . "@lev twice nnd s~tbstit,utm "civil pon- 
I ,  , ,  1 ,  . .  ,. nlty", to eliminate criminn Inw termi- 

, , , I . .  nology inn civil context. 
f 

1328 i--i---;i-~ -------- (Imrni rrxtion and Pr'ntionnlity Act, ch. 
477, t i c k  ~ I , O I I .  8, 8 274,GG Stnt. 228.) Sab- 

. . .I. / , . . , l o ,  . .  seotiol! ( t i ) !  should be repenled. Code 
, . , "  - , . , ' a  , ' , 5 1221-1283 nnd 1001 cover ~ t .  Subsection 

, [  . I.$ .., , .  - ' . . ( .) ,61104d be rewritten to make sense 
8 ,. ,, 1 , ! ' ! -  #.. # I  

!! 
wthout subsection ( a ) .  

1325 ---------------- L- .(Lmmi ration and Kationnlity Act,, ch. . . 
,I.. , . I  ; ! I  . . I '  . . , 477, t ig  II ,eh. .9 ,~ 215,(iG Stat. 228.) This 
: 1': . ; I 1 /  '. . . . sectiolr .diallM be repealed. Code Q$ 1221 

, , . , , . . . I - and l i352,~~ver it,. 
, !  . 1346 :L-:-LL:.;--LLL;L ~(l l~nini  nnd Nntionrdity Act, ch. 

I . I  ' I , ~  ,, I :  : * ,  . .c7t~til$n;ldi.8,g276,6GStat.229.)Tl~is 
' I i sa ion shohkl ba repenlccl. Code 68 1221 . ,  

.- olny n$ 1001qcmvcrit8. . . .  , 
2 7  - - - - -  1f&ligh~f\bn &a"flhiioll:llity Ad,, CII. 

+ l l r t , i l  !ii~:: 1 47'7, title 11, c*11.rRI$9i7, 8ti SthX; %XI.) This 
rjil;l,@i?~l 6 .  ,\? I #f bo ~.cpecd~d. Code $5 !%I, 

, M , 1; 1002 and 1004 cover it. 
1328 ------------------- (l~ii~i~itrri~t.ioli nnd Nntionnlity Act, ch. 

477, tityr I I ,  cli. R, $278,86 Stat. 230.) This 
scation slio~~ltl 1~ reponled. Code $5 1221- 
1223,1(331-1632,1841-1842 and 1001 cover 
it. 

1330 --- ---------------- (Ilnmi rat ion and Nnt,ionality Act, ch. F 477, tit  e T I ,  ch. 8, rj 280, GG Stat. 230.) This 
section sho~ild be changed by deletin 
"fi~ie,'~ Lo olimiuate criminal law terminof 
ogy in a civil context. 

1356 - - - -- -- - - -- - -- --- -- (In~rrli ?rution nnd Nat iond ity Act, ch. 
477, ti$ TI, ch. 9,s 286, GG Stnt. 232.) Spb- 
section (b) should be chnnged by deleting 
"lines al~d", to diminnte criminitl Inm ter- 
minology in a civil context. 



1357 ,-,---------------- (Immi nttion and Nationt~lity A d ,  c11. 
477, tit!fe 11, ch. 9, $287,66 Stut. 283.) Sub- 
section (fb) should be changed by deleting 
"; and any person . . . 1621 of Title 
la.", matter covered by Code 85 1351 and 
1352. 

1425 ---,,-,-------,---- (.Immi ation and Nationality Act, ch. 
477, t i t  y e I11 ch. 2, 5 314, 66 Stat. 241.) 
This section &odd be amended to confonn 
with Code Chapter 85. 

1446 ------------------- (Immi rration and Nationality Act, ch. 
477, tiha 111, ch. 2, jj 335, 66 Stat. 256.) 

I Subpsction (b)-conslderation should be 
given to 111aki11g theso subpoonm subject 
to Codo lj 1342, so that  resort to  tlro corlrt 
is not alwnys necessrrry to  make out a vio- 
Istion. See Code 8 1342 (4) (a)  (iv) and (4) 
(b). 

1481 ----,-,---------,-- (Irnmi rrntion and Nationalit Act, ch. 
477, titte 111, ch. 2, ,140, 66 &at. 260, as 
amended, 8 U.S.C. 1451.) Subsection (g) 
should be changed \ y deleting "1425" and 
substituting "1224". 

1481 ------------------- Immigration and Nationalit Act, ch. 
177, title 111, cli. 3 , s  349,66 &at. 267, as 
arnended, 8 U.S.C. 5 1481.) S u b c t i o n  (a)  
(9) should be changed by deleting "2383 
of Title 18 . . . war a y i n s t  tlmn," and 
substituting "1103 of Tit  o 18,". 

Section Transferred Into Title 8 
Former Title 18 Section Guidelines* 
1428 ------------------- Penalty, culpability. 

*For meaning of "penulty," "c~ilp~~blllty," "renlunber," etc., aec Introductory 
Notc, otrpra. 



TITLE 10 
t! 3 I '  1'i' 

Armed korces 
l , f b ; i !  ,: i i,l.l/ 

Title 10 Sections Guidelines* 
, . , q r ~ j ' : , ! ~ i l t ~ ~ )  

~1 ------- Tbia section should IA &it&& td &form 
. a , ; ... . , . i....:wib Cad..Dbapt+r,aS,-. .- - -. .- : 

~ 6 ' - . ~ - u ~ ~ i h i  8 u w i o n * ( a ) L  nalt , culpability. Sub- 
. !.,I , : . .  n . . & m ( o )  BWd b e e  anpdbydele t lng 

A , :  , ,* ) 0 I>, Jli , ,  1 * t '  

7 Z 
. t q c;attamp. to deprive7 . Code 5 1.001 

. 1 ~ p a l - a  lt., ; ' ', 

2871 --------.--------- Subsection c) should be repealed nnd tho 
following su 6, tituted therefor : " (c) Noth- 
in in this section shall be deemed t? bo 
fe f era1 law which penalizes or immunl;zes 
the condnct roscribed under subssctlon 
(nl(1) or (2f." State k h  and me laws 
wi 1 thus be assimilated under ode 5 209. 

4501 -------- 
d 

Subsection ( f ) -penalty, culpability. 
7678 ------------------- Penalty, culpability. This section she-dd 

be chanP by deletln " or aids or admses 
in Lllo oing of,'?. &e.$401 covers it. 
Considerntiotl should be gwen to repenling 
this section ("nny act" with n SE&C In- 
tent is very imprecise) and covering the 
conc111c;t intfindccl to be prohlbltsd herom 
which is not otherwise covered. by the 
Code by nn~elldmellts to tho d e f h t ~ o n s  or  
jurisdictio~lnl provisio~~s in Titlo 18 or by 
a new specific offense modeled on Code 
8 1801. 

9501 --.---------------- S u b t i o n  (f)-penalty, culpnbility. 

Sections Transferred Into Title 10 

Former Title 18 Sections Guidelines* 
244 ------------------- Penalty,cul bility. tr 7 .................... Pendty, o pability. Conaderstion might be 'ven to deleting the reference to  the 

Pu%?ic A d t h  Service and enacting an 
identical statute oovedng that agency in 

TITLE 11 

Bankruptcy 
Title 11 Sections Guidelines* 

32 ---------------------- (Unnkruptcy Act., ch ) 14,80 Stnt,. 5fi0, 
850, as amended, 11 . U.S. r4198 . 5 32.) Subsec- 
tion (c) should bochanged by deleting sub- 
pnragrnph (1) and substituting "(1) com- 
mit,tcd un ofenso proscribed by section 
1756 of title 18 or, in relation to the bank- 
rupt cy procccd ing? cumnitted n crime 
proscribed by soctlons 1321, 1351, 1352, 
1356, 136 1 or 1732 of Title 18; or". 

43------- --------------- (R:lnkrnptcy Act, ch. 541, 520, 30 Stat. 
,551, ns nmcn(led, 11 U.S.C. $43.) Subsec- 
tion (b) should be chnnged by deleting the 
second sentence. Code $5 1351 a d  1352 
cover falsities both under oath and under 
equivalent aflirmntion. 

69 ...................... (Bankruptcy Act, ch. 541, 5 41, 30 Stat. 
556, as :~nicndod, 11 U.S.C. 8 69.) Subsec- 
sect~on (b)-relevnnt, but no chnnge rec- 
omnwndrd. Note that disobeying n snb- 
pocnn of the rcfcrcc is n cri~nc m d r r   cod^ 
8 1342 without rcsoll, to t;hr ~ W I I I ~ .  

104 --------,------------ (nnnkruptcy Act, ch. 541, 64, 30 Stat. 
fi(i3, ns nnlantlcd, 11 1J.S.C. Fj 104.) Subsec- 
tion (n) sllould he changed by deleting 
"cl~:~l>t.er !)" twico n n t l  subsiituting "sco1,ion 
1756 ' :rntl by adding "or sections 1321, 
1851,7352, IXG, 1 Nil, 1732, or 1737 of Tit lo 
18 with resr)ect to :I banlmntcv. or section 
[~mscmt, 16 T7.S.C. $$ 154 & d i 5 5 ]  of this 
TMe" nftcr "or Titlc, 18". 

205 --------------------- ( I l :~nkr~~plcy Act, ch. 541, 5 77, as nddcd, 
ch: 204. $ 1 .  47 Stat. 1474, as amcnded, 11 
U.SG $205.)  S~lhso~t,ion (p)-regulnl ory ' offenid! 'cidyunbility. Subsection (p) .  pnra- 

1 
I t  graph 4, shonld he changed by delothg "or 

I any person who willfully nnd linormngly 
nmkea . . . nlntmial fnct," n ~ n t h r  covc.i.rd . I I by Code $ 1352. 

1 ' 
! I . (  . ! ' . f a '  ', : Scttions Trnnsferred Into Title 11 

, I  
~ot&r~ ~ i t l s  18 Seatiom I , Guidelines* 



TITLE 12 

Banks and Banking 

Title 12 Sections Guidelines* 
92a ---------,----------- Act of Sept. 28, 1962, $ 1, 76 Stat. 668.) 

iubsect ion (11)-penulty, culpability. 
95 -,--,------,-------- ,, Act of Mar. 0, 19.33, ch. 1, title I, 5 4, 48 

&at. 2.) I'etiiilLy, culpability. Serious vio- 
lations are covered by Code fi 1773. 

958 --,------------------ (Trading with the Encrny Act, ch. 106, 
5 5(b), 40 Stat. 415, as amended, 12 
U.S.C. 5 95n.) Subsection (3)-regulat,ory 
offense, culpability. Serious violutions are 
covered by Code $ 1204. 

209 .................... (Bank Conservation Act, ch. 1, title 11, 
$900, 48 Strit. 5. as nnwnded, 12 U.S.C. 
tj 20!).) 'I'llis section should be changed by 
deletin(. "seclion 334 . . . 433 of title 
18," an2 substit,uting therefor "[the new 
st!d,ion n~inlbcr of p~-csenL 18 U.S.C. 
5 10051 of Tit le I!!; 11nd scctioris [the new 
section numbers of resent 18 U.S.C. 
$5 202, 281,431,439 an J' 4331 of Title 5 and 
scctiol~ [tho new soctmn nu~nhcr of pros- 
ent 18 1J.S.C. $21(;] of Titlc 12 ". The 
other Title 18 sections mentioned but not 
continuccl nbove cover conservators jnris- 
clictionnlly as follows. Present 18 U.S.C. 
5 334 is c*ovclvtl by Code 1753(3), 
pyt~g~.npli  (3) (c) of Code 1751 "the 
oficlnsc? is conmittcd by :in officer, director, 
npnt ,  trustcc, or crnployee, :lct,inp under 
color of oflice, of s national credit institu- 
tion." I f  it is desired to be more specific, as 
to the coverage of conservators, the word 
"cvmscrvntor." sl~o~ild hc nddrd to Code 
Q 1751 (3)  (c). Coverage should not be at- 
tempted i n  Title 12 bera~isn $ 3006 limits 
i l l1  felonies to Titlc 18. l'rrsent 78 1T.S.C. 
$656 is covered by Code $ 1740(1), para- 
p :~p l i  (k) of Code # 201 "the property 
which is the subject of tho offense is owned 
by or in the cwstotly of :I rl:itiori:il credil in- 
stitution." (Note that "nntional credit in- 

'Par ~nenning of "penalty," "culpnbilftg." "renumber," etc., see Introductory 
Note, 8Upra. 

stitution" a$ definod in Code §219(d) in- 
cludes all banks operating under the laws 
of the United S t a h ,  which encompasses 

. 
thbse bunks covered by the definition in 12 
U.S.C.! 8 202.) Present 18 U.S.C. (3 1005 is 
covered by Code 5 1753 (3), 5 1751 (3) 
same jurisdiction as fil753(3), 5 1740{:]: 
para ralph (k) of Code $201, (sea nbove) 
and f1352(5 , false statement to the gov- 
ernment of t I e United States. Present 18 
U.S.C. 8 210 is covered by Code 1368(1) 
(b), a conservator is a federal pu lic serv- 
ant as defined in Code Q 109(af). Present 
18 1J.S.C. $8 431433 are covered by Code 
$ 1372, a conservator is a fdcral  public 
servant ;LS clefind in Code $ 109 (af ) . Thus, 
no provisions in the Code 11qd .be referred 
to in this section. 

21 1 .................... (Bank Conservation Act, ch. 1, title 11, 
$211,48 Stat. 5.) Regulatory offense. 

374a ------------------- (Federd Reserve Act, ch. 6, 5 19 (par.), 
as added, ch. 89 5 l l ( a ) ,  48 Stat. 181.) 
This section sholih 1 . ) ~  c h : ~ ~ i p d  by deleting 
"fine" twice uncl siibstit~~tin "civil pen- e alty", to eliminate crhnina law termi- 
nology in n civil contest. 

378 .................... (Rimking AtQt of 1933, cli. 80, fi 21,48 Stat. 
189, as amended, 12 U.S.C. a 378.) Subsec- . . 
tion (b)-penalty, culpability. This sub- 
section should be change:edby deletin ' ' ~ ~ n d  
any oflicer . . . impriso~inrctit or Lth.", 
matter covered by Code $ 403. 

582 .................... (R.S. $ 5207.) Penalty, culpability. 
(i17 (Federal Reserve Act, ch. 6, $25 (a),  as 

aclcled, ch. 18,41 Stat. 378,12 U.S.C. fj 617.) 
l'enalty, culpability. This section should 
be chotiged by deleting "or to conspirc to 
use". Code $ 1004 covers it. 

630 .................... (Federal Iteserve Act, ch. 6, $25(a), as 
nddcd, ch. 18, 41 Stlit. 378, nnd amended, 
12 U.S.C. 8 630.) This section should he 
rcpeided. The condwt is covcrecl by the 
Code rLs follows. En~buzzlc.lne~it, absl wc- 
tion rintl rnis:~])l)lict~f,io~i :ire covered by 
Code $$ 1733 und 1737. J urisclictio~~ is pro- 
vidcd in ( b d e  $ 1740(1), siibsrctioli (k) of 
$ 201, tho propcrty wliich is the su1)jcct of 
thc offense is ow~wcl 11y or i n  OIP custody of 
a ntitionnl credit institution. Tf it is desired 
to be u~orc spccific tliat, a cor\wulion or- 
ganizcd to do foreign bankirig is a natiorlal 

L 



credit institution, it, should be added to the 
definition of "nntional credit inst,itution'? 

coverage in Code 9 1751 ( 5 )  (c), they 
shonld be ntlcled 1 o thnt suhscction. 

6171 .................... (F'odend R r ~ r v e  Act, ch. 6, Q 25 a as 
added, ch. 18, 11 Stnt. 3'78, 12 ~ B . C .  

' 5 631.) hna l ty ,  culpability. 
840i ------------------- (Farm Crcdit Act of 19.37, ch. '704, 8 5(i), 

50 Stnt. 706.) This section should bo 
I .  nmontled to conform with Code Chapter 

35. 
(A~icalt ,ural  Marketing Act. ch. 24, 5 15, 1141j --------------,-,- 

( I, 46 tat. 18, as amended, 12 1J.S.C. 8 1141j.) 
Subsection (b) -penttlty, culpaldlty. Eote 
that this probnbly should not be a Class 
A misdemeanor because it involves les.: 
serious bc11,zvior thnn Code $ 1379, whicli 
is a Class A misdemertnor. Subsection 
c)-penalt,y, cul J~i l i ty .  Subsection 
d)-pennlty, culpn \ ility. 

1458 ,-----,,,- (Fcdcral Home Loan Mortgage Corpot-n- 
tion Act, $ 308, 84 Stn!,. 455.) Sal~scction 
(la)-pnnnlty, culpab~llty. Snl~oction (11) 

. f. b 
s rot~ld be reponled. Tho conduct is coverod 

! 
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11 a I ,  

hibit the lmon ing making of a false statB- 
~ncnt, 'to tho Cor1)orntion or PPillfUl over- 

* valuing of Iwld sec~lring u mort ge b the 
Cbrporntidn. Cotlo § 1362 wo 3 d ro 4 ibit 
fdlsa statanlents within the jurisd&iod df 
the governmQnt of the United States 
(which includes the Corporation). Code 

173% rould pmbil~it. the tlwft by drenp- 
tion of wopody of tho Unitcd States. See 
d s o  Coc R 9#'11740(1) and 17% 6). Subsm- i 

I tion (c) should be repealed. Tit e 18 U.S.C. \ 
655 I I ~ W  penalizcis theft by exnmi~lers af 

tho nliu!ts of tho Corpolxliun. Code $ 1732 
would ,penplize t h d t  of property of tho 
United .States government which in - 
clades the Corporation). See ode $17 b 
1). Subsection (d) should be repealey 

$itlo 18 U.S.C. 8 2113 now penalizes rob- 
I e q  ofaro@ttj- of the Corpor:ltion, bur- 
glary o a orporation building, theft of 
pr01xkty of the Corporation, and a ~ $ ~ \ l l t  
Or mu der, in the course of oormnitting i such o enses. Code $1721 would prohibit 
rhbbery pf of the go~rcrrullmt of 
the Unitcd bt:~tes (mhicl, incl~nlec; the Cor- 
pomLion). Code 5 171 1 would prohi bit hnr- 
glar of n 'federal building Code 8 1732 Y ,wov d ~ a l i s c  thoft of roperty of the 
TJnjtA tntw. Code 2 0 1 6 )  provides jur- 
1sd16tidn direr nssau t and murder in tho f 
course of boininittin other C& offo~lses. 
See Cdde 1609 an 1611 (3,). A~bse~t ion  5 
('0) R1lodIBie repealed. The term "govern- 
nmnt npnc j"  as defined in Code $j 100(n) 

0. ~nclqdcs por'porntions in which the venl- mont Bits h proprictnry intarest. Kbsec- 
fion ( f )  ' ~ h o d d  be r(?l)ftale(I. All the s& 

.),ions ?i &&nt Title 18 mentional in sab- 
sdct,ion.9&111we leplnred hy Code 58 1751- 
5B.i There id f~de~n , l  i u risdiction over those 
off8mas *h~hrt 110 writing involved uiss m 



1713 -7-,--- -T- - -- - - - ional Housing Act, ch. 847, title 11, 
I .  (4), 48 Stat. 1252, as amended, 12 

.S.(=. l'lI.3.) Subeeot~on (b) (2)--pen- 
alty, culpability. 

1 7 1 5 4  -------- 2----d-ii (Nutianal Housing Act oh. 847, title 11, 
( 239, ra added, title 111, $ 302, 82 Stat. 
506, 12 U.S.C. 5 1715z-4. 
&b)-penalty, culpability. d ota SUbBeetim that con- 

4 uct which rises to the love1 of a theft can, 
of course, be punishod na that. Soe Code 
gg 1732, 1740(1). 

1725 .................... (National Housing Act, ch. 847, title IV, 
8 4(Y2,48 Sht .  1256, as amended, 12 U.S.C. 

1'726.) 'Subsection (g)-penalt,y, culpa- 
&liti. 

1730 ---------------- :--- (National Housing Act, ch. 847, title IV, 
5 407,48 Stat. 1260, as amended, 12 U.S.C. 
$1730.) Subsection (p) (1)-penalty, cul- 
pability. 

1730a ------------------- (National IIousing Act, ch. 847, title IV, 
, 5 408, as added, 73 Stat. 691, as amended, 
12 U.S.C. 5 1730a.) Subsection (j)-rep- 
Inti~ry offenso. Tllu reference to section 1006 
of 'r~tle 18 in subpnmgraph (3)  of sub- 
section ( j )  should be changed to the new 

I number for the part of the section which 
is bning trunuhrred to Tith 12. Code 
5 1852 covers hlse  stataments to the gov- 
ernment by anyone. Code 8 1732 covers 
theft b dece tion of the property of a 

, e nntionay ere& institution. See Code 
$1740(2). I f  it is desired to be more specific 
that a savings and lonn holding compmy 
is a nationnl credit institution, it should be 
added to Code 8 219 (d) . 

1738 ------ (Nt~tional Housing Act, ch. 847, title VI, 
§ 603, ns added, ch. 31, S 1,55 Stat. 56, and 
amended, 12 U.S.C. 5 1738.) Subsection 
(a)-pennlty, culpability. 

1750b ------------------- (NntionnI Hoi~sing Act, ch. 847, title IX, 
$903, ns adducl, ch. 378, title 11, $201, 
65 Stnt. 2%, and amctnded, 12 U.S.C. 
8 175Ob.) Subsection (&)-penalty, culpa- 
bility. 

1818 -------------,----- (Bedernl 1)eposit l[~isilr:~nca Act A. 9fii7, 
5 2[8l, 64 Stnt. 869, as amonded, 12 U.S.C. 
Zj 1818.) Subsection (j)-penalty, culpa- 
bility. 

, 8 1 q 8  .--------- --:.- (~e&;al Deposit Insurance .id, ch. 967, 
: , I "  I * 2[18]~ 64 hit. 891, as amended, 12 U.S.C. 

j828:) Siibsection (b)-penalt culpabil- 
\ I I : !ty.  he Y ~ r o a v i ~ d ,  clause sho& tm made 

a dofend SBB'bde 5 103 (2). 
# "  ' I (~oderal  I&' osit Insurance Aot, ch. 967 1829--:----.-:----------- I I 4 I xa I 1 ,' .a 

z[lfl] , ' 6 4 1 ~ e a ~  893.) This section should 
!e mended tb conform with Code Chapter 

I %&' ' " ' ' ' -- - 
(~ ,Lnk Holding Company Act of 1956, ch. 
240, 8,7a, Styt. 138.) Regulatory offense, 
qd a ility: The reference to section 1005 i 
of bitle 18 d~ould be cllunged to the new 
number for the part of the section which 
is being. trnnderred to Title 12. Code 

I I , , , ,  5 1362 ccbvors false statements to the gov- 
ernment by anyone. Code 8 1732 covers . 

theft b deception of the property oPta 
I , , , n tion[ credit institution See Gala 

. $1740 1). If it is desired to be lnom npoifio 
that a ank holding company 1s a nat~onal 

.I ' . credit institution, it should be added to ' ' 
Cone d alQ(d). 

Sections Transferred Into Title 12 

Former Title 18 Sections Guidelines* 

212 ..................... Penalty, culpability. Note that this offense 
pmbnbly should not bo n Clnss A misde- 
meanor ns it involves less serious beliav~or 
tluin Code 8 1758, which 1s s Chss A mis- 
denmmor. 

213 ..................... See comment to section 212, mpra. 
214 ..................... S w  conunent to section 212, supra. 
333 ..................... l'cvinlty. 
G44 R~gu1:~hry offense, ci~lpnhilit~y. See com- 

111ent preceding 18 U.S.C. § 643 for trnns- 
fer to Title R, supra. This section slionld 
l,o clinnged I)y deleting "converts, appro- 
pit~tes," 111ntter covered by Cotle $ 173.2. 
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Coast Guard 
Title 14 Sections Guidelines* . . . I* 

8 L  - -- ---- ------ --- - -- - Ihplntory offense. 
84 -,-------------------- Fhgulatory offense. 
85 ---- ------------------ Hogulnto~y offense. 
89 ...................... Subsection (a) s1iould be changed by de- 

leting "fine or" twice, to elinlinate crirr~inal 
law* terminology in a civil context. 

431 ---------- 1 ---------- Subsection (c) -penalty, culpability. 
638 ..................... Subsection (b)-penalty, culpability. 
630 ..................... Penal ty, culpability. 
892 ..................... Penalty, culpability. 

*For mennlng of "penalty," "cull)nbllity," "renumber," etc., see Introductory 
Note, supru. 

(3610) 

. ~ i t l e  15 Seetians 1 1  I - i Guidelines* 
0 .  

I .  . I (  I ,  

l----------,-----+-,----. (A& of ~,&,2,1890, ch. 647, 3 1,526 Stat. 
I 1 4 '  ,,, , , 209, as. anfepdsd,. 15 U,S.C. 9 1.) Ponalty, 

culpabiliiy. Consideration should be P , , to making the "Provided" c l a m  a de e lm 
, or afffqnative, defense. 'See Code fS 103. 

2 ------------+-I --,-- &--. ~(Act,of July 2,1890, ch. 647, g2,26 Stat. 
I 209, as amended, 15 U.S.C. 2.) Penalty 9 , culpability. This section shoo d be changed 

by deleting ", or atbnlpt to . . . persons, 
to monopolize", matter covered by Code 
$8 1001 and 1004. 

3 ----------------------. (Act of July 2,1890, ch. 647, Ij 3,26 Stat. 
209, as amended, 15 U.S.C. $3.) Penalty, 
cul ability. Consideration should be given 
ta &fining the crimes in 16 U.S.C. 3 1 and t 3 as one crime with jurisdictional ases. 

8 ----------------------. (Act of Aug. 27,1894, ch. 349,s 73,28 Stat. 
570, ns amended, 15 U.S.C. Ij 8.) Penalty, 

, culpability. 
13a ----,------ L - 2  -----. (Act of June 19,1936, ch. 5952,s 3,49 Stat. 

1528.) Pennlky. 
t ,  20 ---- --,'--------------. (Act of Oct. 15,1914, ch. 323, 10,88 Stat. 

734.) The second arngra h o ! this section 3 by deLi:k~(Any per- should be chang 
,son tvhoY7 and substituting o person", 
und by deleting "shall be punished . . . 
officer or director". The paragraph mill 
then be a rohibition, subject to the fourth 

ara apR. It should further be changed Ey d%tmg "or xttern t to do" matter eov- 
ered by Code 8 1001. #he fourth paragra h e should be deleted and the following su - 
stitutcd: "4 person who violates thls sec- 
tion is guilty of ------------, except that 
a common carrier may be sentenced to ay 
n fine which does not exceed $25 000."%- 
dividual accountability is covered by Code 
5 403. 

24 ---------------------. (Act of Oct. 15,1914, ch. 323, $14,38 Stat. 
736.) This section should bo reponlcd. Code 
5 403 covers it. 

*For memlug of "peaulty," "culpnbility," "renu~nber," etc., see Introductory 
Note, suprtr. 

(1011 ) 



---.- - 

. . : $  
111 . nrqiltiohedl (ih )b second pariagraph sub: 

I I  jmt to C0Jb~~~1356.  I n  that event the rest 
,.I I of the seco@k pnragraph could be m p d e d .  

I I I ,111f this isl ngt done, penult{, culpability. 
I T h e  fnurth pdragrnph shou d be repealed. 

...t(~ct4"of $ebb. 26, 1914, cb 3l.4. $14, r16 
i added, ch. A9, 4, 52 Stat. 114, 15 U.S.C. 
. $ M.) lfiubgection (a)-pennlty, culpabil- 

ity: Codk 5 3003. The bLProvided" 
I: clanso inlsubswtion (11) and all of subwc- 

- tion (b) .&ould be- ninde defenses. See . r 

8 . I ,,, ~ d e L  io:jlw; 
------ (W.wl Produots Labeli Act of 1939, c l ~  

: 87b, 3 10, Ii46tat. 1133.) "8, enalty, culpabil- 
.--a, 

$Pi+ Wr+-i,s++~b.;A~-, ,tIi:uc &duct8 Labeling A& ch. 298, $1'1, 
, , , , , , , , , .. . , .  , 66 Shtt, $81.') Subsection (a)-penalty, 
.8,1, , # a / . e  l, :,,I., ' ,i , 6,cvlpdiliQ,~ 
,70i rusL-u. - - L ~ ~ U ~ L L L A L ~ -  (Texttile Fiben Produda Identification Act, 

, I ' :, 4 11;72 Stdtil1723.) Subsection (a)-pen- 

77 -----------,--------- (Act of Sept. 8, l D l G ,  ch. 463, 8 806, 39 
St,& 799.). Sccontl 1):~rngst~l>h-pe11:1~1!; 
culp:tbilit:y. 'J'ha second pnrngrnph s h o ~  d 

1 ,  : ' .  
z' 

: lm chnngod by delct.ing "or uttem t or con- 
spiro to f ~ ~ r n d i " ,  inutter coverefby Code 

I , , I ,  @ 1001 nnd 1004. Third pnragmph- 
penalty, culpability. Of. Code 1205, 

, , 
I , designed not to j)i.evcnt mfnir compc?t,i- 

tiou, but to prwent the United States from 
I bninp clnl)roiktl in a foreign wnr. 

i7v --.------.----.-.--- (Sen~kitics Act of 1933. ch. 38, title I, \22, 
48 S . a L  R(i, ns .iirnondrtl, 15 U;S.C. 7 v.) 
Sl~bsoction ( 11)--considerntion should be 
given to mnking t,heso subpoenas subject 
to Cdc, 1342 so t h t  resort to  the court 
is not; n.lways rlecrssary to rnaka oat, a vio- 
Intion. Sea Code 5 1342 (4) (n) (iv) and 
(4) (11) .  

7 i x  ----------- .+.--------  (Secl~ritias Act, of 1933,ch. 38, tit.le I, $ 24, 
48 Stat. 87.) JZepIntory offense, cul abil- 
ity. This sectinn should be changed f y de- 
let@ ", or any pelson who . . . not mis- 
leading"; matter covered by Code F, 1772. 

*I , 8 r cyyy ---L--L ----------- (Ti% Tndcntnre Act. of 1039, ch. 38, title 
ITI, 8 325, :is ncldrtl, c l ~  411, 53 Stat,. 1177, 
15 U.S.C,. 8 77yyy.) Rc dntory offense F c~llpnbility. This section s o d d  be chnngad 
1 ) ~  deleting "or nny p(mon who . . . not 
nrislrn.ding , nlnt;tm covorcd by Code 
8 1772. Tlld second parngraph of 15 U.S.C. 
8 i7n11n (h) should be axceptd from this 
ponn1t.y provision. Codo 5 1371 covcrs it 
'so only the prohil~ition in section 7711nn 
need remuin. 

780 --------- - ---------- '('Searri(;ies l~xahnngo Act of 1034, ch. 404, 
8 lfii'48 Stnt..'895, ns n.mended, I5 U.S.C. 
fj 780.) Subsection (b) (5 (B) shonld be 
arnended to conform with ode Chaptar 85. 

, e ,  

h 
Padgraph (h) ( 5 )  (B) (iv) should be 

. . I  Win@d hy delotmg "1.341, 1342, or  1343" 
'  I , I ' a and snhstiti~bng "1732". 

780-3 , - - - - - - - - - - - - - , 7 - - -  (Scci1rit.ic.s Exchange Act of 1934, ch. 404, 
, 1 

, .> 8 I .  

. $  l k A ,  ria hd(lkc1, ch. 677, 5 1, 52.StaL 1070, 
% #,.. . ' * ' nnd .rlmnerided, 15 U.S.C. 5 780-3.) Subsec- 

I ' t i :  ' I *  t io?~ (h) (dh)shhuld be changed by deleting 
;,, '.;# , * ,  , '  I, ' !: l~'~LLfln&' n,1) $hMitat,ing "civil pondty" to 
. . !:I 1 . , I  I ~ ~ V ; . ,  :'4elimintitP drifhinnl Inm terminology in a 

: . I  , ,  I n + I ' I I \ civil +DnQxt;. ' 
I I , ,  1 1 6  c i  I ' I ~ I I ~  t . \ ~  ' 1 1  

. ,  I , I1 , ,  ' I  , I \  1 '  ' 
' $ 1  1 ,  , , , . ,  ' 0, ,. ' 

, "  ,'I i , , 1 4 1 1  I , ,  



78u -----,--------- ----- (Securities Excllunge Act of 1'334, ch. 404, 
5 21, 48 Stat. 809, as amended 15 U.S.C. 
Q 78u.) Subsection (c) should be changed 
by deletin the last sentence. Violation of 
a court or f or t o  nppear, produce or testify 
is covered3by Code $5 1342 nnd 1343. I f  the 
Commission is desi nted n.n "authorized 
~ g o n c y ~ '  within CX $ 1842 (4) (b) , then 

I failuro to obey a Cominission subpoena to 
appear or produce is covered by Code 
$1342 without a court order. 

78ff .................... (S~ur i t~ ic? .  Exclliulge Act of 1934, ch. 404, 
8 32, 48 Stnt. 904, as amended, 15 U.S.C. 

9 78ff.) Subscw1.ion (a) -regulatory of- 
ense, culpability. Subsection (a)  should be 

ch:inged by delt~ting ", or wiy person who 
willfully and knowingl . . . m y  11111- 

tcrinl fnat?', lantter covereJby Code ( 1351. 
This subsection sllould further be clinng?d 
by deletin "bat no pi~rs011 . . . rule or 
replntion! The regulatory oflcnse ~ r o -  
vislon (Code 8 1006) pmvicles for grac 1 111g 
ilmording to rrcklessntw ns to the existence 
of r~ rule or wgulation. A jail penalty is 
not possible i n  the nbsenw of recklessness 

to the esistcncc of the rlllc or reguh- 
tin11 violated. Sllbsc&orl (c )  of 15 U.SA'1. 
5 7 t h  s11011ltl 1)ot~xcr~ted fro111 this pen:llty 
provision. Code $ 18 r 1 covers it so only the 
prohibition in section 78x rlecd remnin. 

79r ..................... (I'ublic Utility I-Iolding Corn u n y  Act of 
1935, ch. 68'7, title I. g 18, 449 A tat. 831, as 
nmended, 15 1J.S.C. 79r.) Subsec4ion 
((1) s11011ld I)(. chingcd by d ~ l d  ing the 1:1st, 
scwtenct:. Violntio~l of :I cwrt  order to :lib- 
pe;u., p * o d u c ~  or testify is covered hy 
Cocle $5 1Mk11id 13 1.3. If the Comrnissio~l 
is dcsignatcd nn Lbil~~tllorizc?d nger~y"  
wit bin Code fi 13-12 (4) (b ) ,  1.11(*11 frulure to 
olwy n Conlinission S I I ~ ~ O ( ~ I I ~ L  lo nppear or 
p~oducc is co\wed by Cotlr 5 134'2 without 
it coart, order. 

C tDzA-----------..------- (1'1iblic TTtility IIoldin,rr Cornp~ny -4ct of 
1935, cll. 687, title I, 5 29, 49 Stat. 8'36.) 
Regulntory olrense, cnlpnbility. This sec- 
t h  shot~ld lw changed by dclrthg "filed 
or" twice, mlittcr covered by Code 8 135Q. 
Co~is idc rn ih  sho111d be. given to mnking 
t he. records mentioned in this section sub- 
jcvt to Code $ 1356. I n  that went, this 
wction col~ld flirther be rhnngcd by de- 
leting ", or tiny person who willfully 

, # I  makes . . . regulation or order tllero- 
under," in  line 18. This section should - 

4 .  further be changed by deleting '&but no 
t person shall be . . . 

t i o ~  or order." 
. provision (Code 5 

1 grading according to 
i I . .  I a , existan* of *a rule.or ~bwlakion. A jail 
4 8 penalty 1s not poss~ble In the .absence of 

recklessness as to the existence of the rule 
or regulation viol1~t.d. Subsection (c) of 
15 U.S.C. $ 7 9 ~  sllould be exwpted fro111 
this penalty provision: Code $ 1371 covers 
it so only the prohib~tion in section 7011 
rieeil remain. 

8Oo-9 ------------------- (Investment Company Act of 1940, ch. 
686, titlo I, 8 9, 54 Stat. 805.) Sabsc?c:t.ion 
(tr) (1) sllould be amcnded to conforn~ 
ki th  Code Chapter 35. 

80a-33 ------------------ (Investrncnt Colnplmy Act of l!)40. ell. 
686, title I, 3 34, 54 Stnt. 840.) Considera- 
tion sllould be given to rnnking the r c w d s  
me~itionerl in subsection (a) subject, to 
Cocle 5 13%. I n  that event, this subsc~tlon 
could be repealed. Subsection (b) should 
110 cl~irrigocl by tlelrt4ing "any registri~t ion 
sti~tt.nlcr~(, . . . to this s ~ ~ l ~ c l r u p t ~  or" 
anel sub&itutin f "ILIIY document". Code 

1362 covers fa se stntements to tl!e gov- 
ernrncnt. Considerntion should be given to 
rnnkirig tllese doc~lrnents subject to Code 
$ 1366. I n  that event the entlre first sen- 
tence of subsection (b) could be delotd. 
Suhswt ion (b) slio~~lld l'lirtllcr be clln~~gcxl 
by cklt4ing the second sentence, n~attrr  
covered by Code $8 1052(2) (b) rwtl 1356 
( I )  (b). Subsection (b) should fiirthrr be 
chnnged by deleting tha last sentenct1 rind 
~ul)stit~iiting "for Chc purposes of scctions 
1352 nnd 1356 of Title 18 any pnrt nf a 
registrntion stntomcnt,, npplication, rcbport, 
nccount, record, or o t h r  document filed 
or trnnsnlitted pursuant to this sqbchapter 
or the keeping of which is re ? ulrcd pur- 
sunnt to se~tlon 80r130(it) o this title, 
which is sipned or certifie! by an nccount- 
nnt, or aud~tor in his cnpnmty as such shnll 
be drt!rlrcd to have I)wn rrindo hy such ac- 
coantcmt or nntlitor, ns well as hy t,ho 
son who in fact made the conlp ete 
doci~m~nt  ." 

C"" 





leting U, and every officer . . . or con- 
sentin tbreto", matter covered by Code 
g 403. h e title of this section should be 

I ctl~nged to,"Qenalty for violation." 
298 -------,-----,,,,,-, Act of June 13, 1906, c h  3289 8 5, 36 

Atat. 262. Pendty, culpabilit . 'hm sec- 
tion she J d be chaugecl by d J eting %or- 

!Fration '), matter covered by Code 8 402. 
his section should further be changed 

by deleting ", and every oficer . . . or  con- 
senting tl~tlreto," mutter covered by Codo 
B 403. 

377 - - - - - - - - - - - - - - - - - - - - (Act of Oct. 19, 1049, ch. 699, 3,63 Stat. 
885, as amended, 15 U.S.C. $ 3 7.) Penal- 
ty, culpability. 

\ 
046 .................... (Small Business Act, § 2[16], 72 Stat. 395, 

as amended, 15 U.S.C. $ 645.) Subsection 
(11) should be repealed. 
1732 cover it. Subsection 
culpability. This subsection should be 
chtlnged by deleting parngraphs ( I) ,  (2), 
(3) and ", or, having such knowledge . . . 
from the Administration,". Consideration 
should be given to deleting the first part 
of puragrnph (4) also. Matter is covered 
by Code $$ 1352, 1361, 1372, 1732, 1737 
and 1753. Subsection (c)-penalty, culpa- 
bility. This subsection sl10111d IM chnnpd 
by daleting "disposes of, or converts to his 
own use or to that of another,". Code 
$1732 covers theft. Codo $ 1738 covors 
mishandling by the mortgagor. If  it is dc- 
sired to be more specific as to coverage of 
property mortgaged or pledged to but not 
in the custody of the Administrntion, a 
1)ase pattornod on Codo (i 1740(4) (0) 
should be added to Code 9 1740 for the 
Administration. 

687b ------------------- (Small nusiness Investment Act of 1958, 
title 111, $310, ns ndded, 4 9, 75 Stat. 753, 
and amended, 15 U.S.C. 687b.) S u k -  
tion (a)--consideration s \ lodd be given 
to making these subpoenas subject to Codo 
$ 1'342 so that resort to the court is not d- 
ways necussary to make out a violation. 
Sea Code (5 1342 (4) (a) (iv) and (4) (b). 

687f ------------------- (Small Business Investment Act of 1958, 
title TIT,  $314, as added, 13 7, 80 Stat. 
1363, 15 U.S.C. 5 W f . )  Subsection (c) 
sl~orlld be amended to conform with Code 
Chnptcr 35. 

714m ---,--,,,-,d -,---- Commodity Credit Corporation Chsrtor Lt, 011.104 g 15,62 Stat. 1074 as amend- 
! . . , ( &  Y, 15 u.B.c. 714rn.) subseetion(a) 

I \  I ,  I I *should 'be repoalw!. Code 1352 and 1782 
cover it. Subsection (b) s o d d  be repeal- 
ed. Code $8 1352, 1361, 1732, 1737 and 
1753 cover ~ t .  Subsection (c) -penalt , cul- 
pdbility. This subsection shouli be 
clianged by deleting "steal" and "dispose 
of, or  . . . that of another", m t t e r  cov- 

, '  

as offenses a ainvt an other part of the 9 government. T n  tile ~mvidcd further)), 
clause resent 18 U.S.C. 5s 431 and 432 
should k given their new Title 5 nwn- 
bers. Subsection (f)-penalty, culpabili- 
ty* 

715e ----------------,-- (Act of I M .  22, 1935, ch. 18,s 0,49 Stnt. 
32.) Regulatory offense, .culpability. 

71511 -----------------,- (Act of Feb. 22, 1935, ch. 18, 8 9, 49 Stat. 
38, ns trrnanded, IR U.S.C. $71511.) Sub- 
section (a) -relevant, but no change 
recommended. 

717m -,--------,----,-- 

nn to appear or prod~~ce is covered 
by e 8 1342 without a court order. "lbG 

717t ------------------- (Nn.tnml Gas Act., ch. 556, $21, 62 Stnt. 
833.) Subsection (a)-penalty, culpabili- 
ty. Subsection (b) of 15 1T.S.C. (5 7176 
should be excepted from this penalty pm- 
vision. Code $1371 covem it m on\y the 
prohibition in section 717g n c ~ d  romain. 
Note that violation of section 717k pmb- 
ably should not bo a Class A mi~lemeanor 
k a ~ l s e  i t  involvrs less serious behavior 
thnrr Code (3 1372, which is s Class A 
misdemeanor. 
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1282 -,,--,, , -,--------- (Act of Sept. 13, 1961, $2, 75 Stat. 404.) 
Thiv section s h o 11 l d be repealed. Code 
$$SO8 and 707 cover it. 

1314 -,,,-,-,-,---------- (Antitrust Civil Process Act, 8 5,70 Stat. 
551.) Subsection ((1)-relevunt, but no 
change recommended. 

1335 .................... (Federal Cigarette Labeling and Adver- 
tising Act, fj 6, 79 Stat. 283, as amended, 
15 U.S.C. fj 1335.) Pengty, culpability. 

1611 .................... (Truth in I ~ n d i n g  Act, tit,le I, $ 112, 82 
Stat. 161.) Regulatory offense particulnrly 
bncwse of 15 U.S.C. (j 1604. Sea 15 U.S.C. 
5 ltiCTL(k). P a r a g r a p h  (1) should be 
clinnged by deleting L'givt.s false or innc- 
cur& inforrnntion or". Codo $ 1352 covers 
it. 

1674 -,-----,-,--------- (Truth in Lencling Act, title 111, 

pability. 
B 3Md2 Stat, 163.) Subsection (b)-pena ty, cul- 

1703 ------------------- (Intorstate Land Salcs Full Disclosura Act, 
title XIV, $ 1404,82 Stat. 591.) Subsection 
(a)  (2) should be repealed. Code $ 1732 
covcw it. (See CMIe (3Ej 1740(1) n 11tl201 (a) .) 

1714 -,------,---------- (Interstab Tmid Sales Full Disclosure Act, 
title XIV, 1415,82 Stat. 596.) Subsection 
(d)--eansiaarntion sllould be given to mak- 
ing  thoso subpm~inr: subject to Code 5 1342, 
so that resort to the court is not always nec- 
essnry to mnke out n violation. See Code 
g 1342(4) (n) (iv) nnd (4) (b). 

1717 --------------,---- (Inttwstate Land Sales Full Disclosure Act, 
title XIV, $ 1418.82 Stat. 508.) Regulatory 
offense, cul pbility. This section should be 
clinnpd by delating ", or  any person who 
willfully, in a . . . to be statocl therein,': 
matter covered by Code $1852. Note that 
some of the conduct ill 15 U.S.C. $5 1707(b) 
nntl 1716 wodd constit,ute, t h f t  by decap- 
tiioii within Code $ 1732. 

Sections Transferred Into Title 15 

Title 16 Sections * ' -  Guidelines* 
af, August 25, 1916, ch. 408, 
636, u s  amended, 16 U.S.C. 3 

ulatmy oifo.qe& 
Dn------,-----l--------- (Act of Mar. 2, 1933, ch. 180, $ 1,. 47 Stat. 

1W.) Regulatory offense, culpab~lity. 
go---------------------- (A& of May 7,1804, ch. 7'2,s 4,28 Stet. 73, 

as  amended, 16 U.S.C. (j 26.) Rogulutory 
offense (twice). 

45e-----------r--------- (Adt of Jdy 3,1026, ch. 744, $ 5,44 Stat. 
820.) Regulatory offense. 

(;A ...................... (Act of June 2,1970, ch. 218, 5 41 Stat. 
732.) Regulatory offense. Of. 5 1705, 
a offensu of criniintil clamage to 
prolmrty which could coyer s o p  of tho 
conduct prohibited by thls section. 

98 ...................... (Aot of June 30,1916, ch. 197, 4,39 SW. 
244:) Regulatory offense. Of. ode 3 1705, 8 
whlch could cover some of the conduct pro- 
hibited by this section. 

114 -----------, 1 ------- Act of June 29, 1906, ch. 3607, $4, 34 
$tat,. RlC) This section sliould be repcpled. 

, ( Code $$ 1705 and 1732 cover it. The mm-  
datory &ration requirement could be 

1 1  I 
, . separately continued, if desired. 

117c------------&------- (A& of Apr. fbR,1928, cli. 484,s 4,45 8tlvt. 
469:) ReguMory offensa Of. Code $ 1705, 

. $  which could cover some of the conduct pro- 
, ( 1 1  I hibited by this section. This section should 

l o  1 ,  , * .  be C ~ I L I ~  d by deleting the L4Provkhd, h w -  
I '  F ever," c nuse. Code $5 1705 nnd 1732 cover 

I .  1 I it. Tho rnmdato restonition requirerntwt 
I ,  * , I  could be sepnruta 7 y continued, if desired. 

f '  123 ..................... (Act of May 22,1902, c l ~  820, § 3,32 Stat. 
203,) Ragulatory offense. 

I l%7---~---~ --------- I'--- ( A d  of Ang. 21,1916, ~11.368, 4 39 Stat. 
522.) lhp ln to ry  offense. Of. ,oc c 5 1705, P i 
which could cover some of tlic corrduct pro- 
hibited by this section. 
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414---~1--1L -&-,--- _,- - - - .  Act of Mar. 3, 1897 ch. 372, $3 2, 5, 29 
I I , . I  - I 1hta.t. 6%1,1&M.) ~ e n a \ t ~ ,  culpali~ity. of. 

, I I .  o t I Code 5 1719whicli proh~bits trequss with- 
, I . 1 . 1  I I I I out regar? @ the purpose of the trespass. 

422d,L! --,-- A . ---- . t  !--:-I_! I(het8of i I t ! h t ~ B  1026, ~11. 448, 8 5 44 Stt~t .  
I I I I  , l ' b  ' 0Bb, aa aniendcdl, 16 U.S.C. 8 4~2d.)  It ap- 

I , I 11 , pars  that, the federal government is hero 
, , I #  I 9 mtting; n (civil penalty udditiolial to the 

I st&,criminal penalty. I n  that event tlw 
word S%ney' should be doleted twice nnd 

1 "civil penalty" substituted to eliuiinnfie 
, , , crimiual Iqw rto~*lninology in s civil con- 

( t8xL ,, ,;, 
423f -----------,-------- (1Act of )July 3, lW6, cli. 746, $1, 44 Stat. 

, t 829, aci imendml, 1C, 1T.Y.C. 5 423 f.) I t  np- 
pesn that the federal goveniment is bore 
setting a civil penalty additional to tlie 
statB PI* federvl criminal malty. In thrit f event tho word "fine" shoii d he deleted ~ ~ n d  
"civil penalty7' substituted to elimin~tte 
criminal laqr t rniinolo in ucivil context. 

(r 4 2  - (Act of Feb. 74,1%7,e1. 127,s 8,44 Stat. 
1094, as aruendetl, 16 1T.S.C. +36g.) It i ~ p -  
pears tlrut the fetlentl govern~ilent is here 
wtting IL civil wilrllty ndclitiond to the 
s t a b  (or possib \ y feclclxl) crinrin:~l pen- 
ztlty. In tliat evcwt the ~vord "fine'? should 
be deleted and "rivil penalty" ~uhstit~uted 
to eliminate criminal law ternlillo1ob.y ill a 
civil context. 

426i ------------,--,_--- (Act of Mar. 3, 1927, dl. 374,$10,44 Stat. 
1401, iia a~nendctl, 10 1J.S.C. # 426i.) I t  is 
not cleur if this is intended to lw :I civil or 
a criminal penalty. If civil, the words 
"guilty of a misdemeanor and 11 ,on con- 
wction thereof79 :111d ~ ~ l i l d "  ~ 1 1 0 1 1  t d I W  clr- 
leted. If crimintil, co~wiction 'Llwforc~ ~ 1 1 3 '  

court of competent jurisdiction", presuni- 
nbly in~luding state colirts :IS in 16 1J.S.C. 
$8 4226, 423f, i111tl 125g, is iilost I I I I I I S I ~ ~ I ~ ,  
us i t  would seen1 to involve the federr11 gov- 
ernment in setting the rrilninril pennlties to 
be imposed in stltte rorlrls. I f  rr~~liinnl, this 
section ]nay be ~ q m l e d .  Code &?j 1'705 rind 
1732 cover it. 

428; .................... (Act of Mar. 26, 1028, c11. 248, 10, -1.5 
Stat. 368, a~ nnw~~ded. 16 U.S.C. $428i.) 
See comment to 16 U.S.C. § 4263, supra. 

430g ----,--------------- ( A d  of ,June 21! 1934, ch. 694,s 8,48 Stiit. 
1200.) This section should be repenlcd ex- 
cept fqr the roliibition on lrnnting, nuttter 
cavorod by 8 @lo $5 1705 nntl 1732. 11s to 
l~unt~ing, penillty, cdpt~bility. 

L U - 4  

dl, 316,.9 13, &lVh$. . I 
(b)-regultrtory offense. . I . . ~ . ~ J - - - - - - - . ' , ~ ! L ~ : ! ~ L ~ L ~ L ' L ~ ~ ~ ( ) A C ~ ' ~ ~ U ~ ~ . ~ ~  1906, ch. 3060,s 1,% St&. 

II!  ,Ia11rn,/,?uqr~l~~;l ~ ~ t i l l ~ ~ N ~ ) l ~ ~ i a ~ ~ i o ~ . ~ ~ u l d ~ r e p e c t l e d , a ~ r  . 
. . r I ,  14 18 ,.I, , i ) i t c :  I 'I I I I * )  &@itfpgthl ~proliib~tion on excavqtion, 

, . * +  clrr':  !.i)Jr%l)i, g .'I.?. ' I ;tln(llYMPrwvmd by Code 88 1705 and 1732. 
1 1  1, J .'\!) . U R ~  I I O  :~1o ,1 : l I :&43  b ( e y a ~ ~ t j O n ,  penalty, culpability. 
40tWdi -?r ~s r r~ .x i tw~ J I~_~L~~~(#c#w~ w$$'28, 1902, jj 4, 76 Stat. 654.) 

. ( . I  I I I ( - ~ ~ w . ~ I I ;  yJI l~+qr j r&~ls .  
~UF~-.&~I-,L:II,LL~-~~C!I,~-J~~A# d £ ~  dhL.18, 1+. 8 6, .78 Stat.. lQW$ 

78 stot. 1 ~ 1 . )  
to present 18 

I . I . ' . ' .:: I: I : (U.8.C.. 8402. Rather than ~ ~ ~ : h h  
1% I I % .  I / ,~~ppiv@ ILha comnimiolrr, as is dona in 

- - 

!! 
- .  . ..- .. r 11.. ,! ,/. r I:.. 1 1 '  I C ,  if, 0, WQi RW rapl!.of t&! ~lec&i!)n, q- 

( ( " 1  . . + I . . i , I ,  ,I ,. , , m+nt!pn;8hq% b given to cmss-reier- 
, . . , , , , , , , 1 1  WICUV ~t , t~. ,~tlp:  new versioli of p~usent IS 

, , 
l , l l < , , : l , ~ . l , ~ ~ ~  , rll..,.\iu-s*~.$:~~4!~L. 

4(i2---~ ------; - - - 7 - - - - - -  , (,A& of +III~. 21, 1935, ~ h .  5!)3, $ 2, 4:) St+$. 
1 , -  , I ,  Q ;-. , . I  I .I .,$@,pa ~~~yendei l ,  10 [J.S.C. 8 642.) Sabsec- 

, . .  , , , , , tiou (k)vqegulatol.y ofleuse. 
471 ---------------2:,,--. ('ilk* of Mar.'3, 1891, ch. 561, § 2 4 , B  Stilt. 

* ,  . I . , 110?, us. amended 16 U.S.C. 3 47 1.) Sub- 
. ' , ,  , wtlol\:( h) ---reguhtory offense. -. i ) a l ~ + - - -  ----7---- ,----- (Act of June 1, 18'37, c11. 2, jj 1,30 St@..@, 

. 1.1 us arnended, 16 1J.S.C. 551.) Regulatory 
' . , olfr~luo. 1tut111nilmr lefe~unce to present 18 

, U.S.C. 8 3401. 
6 _I , 'I,' I 

66.Ld -,,-,-,T,-,------ - ---- (A@, of May 28, 1940, ell. 220,s 4 5 4  Stat. 
I ,  

, , , , 226.) RoP~lat ry otionse. Note that section 
104 @,Title 1 ! was repealed in 1948. 

590% ---,-------------77 (Soil Ckyispv:uion and Domestic AUot- 
I ,  . 

, 1 '  
I '. 
. /  4 ,  

, i ,  
, I .  : . I 

;. , . rnpttq covered by &?he § 1352. The ref- 
I '  

, , . t s y *  to Title 18 is unnecessary. . . 
606----~---~---~,-----~- (Act of June 3,1878, ch. 150, § 3,20 Stat. 

I I I I :, ( 1 ,  ' I #  I N ,  80.). Reelatory offense. * ,  
O66a --7--r--,-,--- nnnnnn (&.h and Wildlife Coordhukion Act, ch. . . 
' t , , , , , < #  . I .  . , , , ,  , 66,s 7, aa added ch. 966,60 Stat. 1080, 16 

, , , U.B&!. 4 666e.) &gulatory offense. 
6U8 --,-,- - -,,- --+ ---.--- , (Act of, J uue 8, 1940, ch. 228, fi 1,54 Stat. , . .  , 

. , , , , . 250, as.amqded, 16 U.S.C. 5 668.) Penalty, 
, , , cu),pabjli$y. 'I'lis section 111 i ~ h t  be c l i a ~ i p l  

, . by deleting " within the I. nited . . . the 
, I juristjictioc hereof," ~uatter  covered by 

C ~ d e  $201. The "Provided," cluusc! shoulcl 
be made t~ dofenw. See Cotlo 108(2). 
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TITLE 17 

Copyrights 

Title 17 Sections Guidelines* 
14 ..................... I'ennlty, cnlpnbility. 
18 ---------------------. This section should be repealed. Code 

5 1352 covers it. Tho  forfeitnure provision 
cmnld be selxwatdv continued, if dcs~ml .  

104 ------------------- -. PendCy, calpability. T l h  section sl~or~ltl 
be clinn d 1) deleting ", or who shall . . . 7 .  9- nhL slic 1 111 r inpmcnt,". Mattor cmvcred 
by Code $5 1001 nnd 1002. The "Provided, 
however," clrluse should be made n de fcnsc.. 
See Codo 8 103 (2). 

105 --------------------. Penalty (twice), culpability. 
115 --------------------. Subsection (a) should be repealed. Code 

8 '701 (2) (c) covers it. 

TITLE 19 

Customs Duties 

A!otc!: A nr~~nlwr  of scrtior~s in this 'I'itlr rnrlkr pwsons su1)jcct to 
~~ro~ic t~a ty  pc~ic~ltic~s fat. desc.rit)ctl ~niscwntluct i l l  :I co~~tcs t  wl1ic.11 im- 
plies 111xt t 11r 1)cn:llt ias :~ ro  civil p~i: i l t  ics only. ' I ' l ~ c w  irmli~tlc srctions 
60, 70, 4(i!). 1432, 143!), 14-10, 1416, 1465, 1460, 14!)7, 1584, 1585, 1586 
(a)-(d), 1587, 15!)5a a1id 170S(a). No cll:lri,yi*s arc. ~rc.olii~~~c?nt~cd for 
t h&c ~rovisions. c:sc*rpt. scvtio~is (i0, 70, 1-1.15 ri~rd I W l ,  wl~clre niimr 
changes in telwinology wi l l  r~void rinil~ig~~ity :IS to wlir~tlior 1 1 1 ~  \.iol:l- 
tiorls :we civil or crminr~l (sl~l&.itutinp the word "occi~rrcnc.~" for 
(1 offrnse") . T\vo ot hcr sc~ot ions-llhfi t i r d  15W--n.l1icll, on tlwir E:tcc, 
might have bctm i~iclr~ded in the above c ~ l t ~ p o r y  Irnvc h ~ c n  trentcd 
Iwlow 11s c*~iniinal pl.ovisioris, I)ec:\u~e of 1 1 ~  r~:itl~re o f  tlic t ~ ~ r ~ d ~ ~ c t  
ndtlrtssed. 

Title 19 Sections Guidelines* 
60 ,--------------------- (R.S. a 9636.) This section should 1% 

ch:ingcd hy sul)stitnti~lg "oc*cnr[~nrr" for 
"offmsr," to e l i~i i i~~nte  cri~ninnl Inw ter- 
~nimlogy in n civil cwntcst. 

G 1  ---------------------- (Art  of Frh. 8, 1875, ch. 36, 8 23, 18 stnt. 
318.) This wction s l ~ o ~ ~ l t l  I w  rclw:~l(d un- 
lrss i t  is nrcrssnry for ofTrr~svs clc.finrcl, or 
civil linhility irr~l)os~~tl. o~~tsitlc of Till(* 18. 

C (0  ...................... ( IW. 5 3068, :IS :r~nt~~~~dcvI, I!) 1T.S.C. 8 70.) 

This wction s l ~ o ~ ~ l t l  I)r ch:~nwc\ I y  su11- 
sf it ut ing "oc.cw~.lrncc" for '%lrensc\," t.o 
rlirninntc~ crin~iuril I:LW trrtninology in a 
ciyil context. 

Rls -----,--------------- (Act of .Jl~na 18. 1934, cli. 590, Q 19, -18 Stnt. 
1003.) Regulr~tory offense. 

283 ..................... (R.S. 8 3113.) Code 8 141 1 corers llie crim- 
irial aspfits of this section, so that only 

, .  the linbilitp and forfchitere provisions ~ ~ c c d  
~ r n n i n  nnd everything following "srizrd 
r~nd forfeitetl" niay Iw tltlleted. 

468 ---,,-,-------------- (Act of Mar.ll,lR79, c11.125,$12,20 Stnt. 
342, ns nmcnddd, 19 1T.S.C. 5 4CB.) This s w -  

( 1  tion should be c l l ~ w ~ g ~ d  I)p dclrtinp "R.S. 
$3.324" a d  sqbstitxting "26 1T.S.C. 55 5205 

i (g) nnd hGO4da) (",, (n) ,  (7), (8), (9) 
and (1'1) ",pr hy dclef ing 'LR.S. 8 3324" nntl 
~uh t i to t inp  t~ pmalty clnusr. 

*For mtwr~lng of "pc~~nl ty ."  " c ~ ~ l l u ~ l ~ l l i t ~ , "  "rcw~~nl~er," rtc*.. 8rr Intmd~~ctory 
Notc*. atrpra. 



507 ..................... (1t.S. $3071.) I'rntilty, culpability. 
1301 .................... (T;trifi' Act of 1030, ch. 497, title 111,s 304, 

16 Stat. 687, us i~nlelided, 19 1.i.S.C. # 1304.) 
Subsection (e) should be repealed. Code 
$8 1301 nnd 1411 cover it. 

1833 ('hriff ,4'& of 1930, ch. 497, title 111,s 833, 
46 Stat. 600, as unicnded, 1'3 1J.S .C. 8 1333.) 
Subsectidn b)--considcrntion sliould be 
given to lntl k i ~ i g  these subpoenas subject 
to Code $1342, so that resort to the court 
is uot always n ~ ~ s s n r y  to ~iinke out a vio- 
lation. See Code 8 1342(4) (a) (iv) and (4)  
(b). 

1341 .................... (Ttwitf Act of 1!)30, cl~.  4!)7, title 111, 
$341,44 Stnt. 707.) This section sliould be 
repealed.  cod^ $5 1301,1366 and 1611 (*n 
Code 5 201 (L) ~ m d  (c) ) cover it. 

1431 .................... ( T a r 8  Act of 1030, cli. 4!)7, title IV, $ 431, 
46 Stat. 710,ns aniended, 10 U.S.C. 9 1431.) 
The second si~nttmce of sul)section (b), if 
not deleted entiwly, slio~dil be cliangecl 
SO thnt vicnrio~is liability (other tlmn ils 
provided gcweri~lly in tlic: Code for criwi- 
nu1 liability) is l~mitrtl t o  c . i r i l  liability. 
Thus .'fine or" slio~ilil 1~ deleted, and 
Lb~ivil" acltlecl before "penalty." 

1436 .................... (Turiff Act ol1!)30, ch. 407, title 1V, 8 4 X ,  
46 Stat. i l l ,  us arncnded, 10 U.S.C. $ 1430.) 
Penalty, cul ability. Tliis section should 
be cliangyd e y dihting tile second parn- 
graph, Code 8 1352 and 1751 cover it. Con- 
sideration s ! ior~lcl be given to furtlicr 

this srction by deleting Lbnnd, if 
(110 vessc linve, . . . h e *  m t l  i~~rl)~*iso~i~~~cb~i(."  c11angin7 
This Inngungc tlcf lies :I I I I ~ Y I I I  of : i t t e ~ ~ p ( t ~ l  
s~liuggli~lg or attempted unlurvful traf- 
ficking in a t:~sahle, object. Code $ 1001 
wo~~ld ,  for t i l t :  first tinie, prohibit a t te~lpts  
to coni~~iit any fctlvml crinie. Code 3s 1403 
rmd 1411 tlcti~ie the crin~rs of sm~~ggling 
and mlawfi~l  t,r:~fticl<ing in :i ttix~lblc 
ol)ject. 

1438 .................... (Traffic Act of 1930, ch. 407, title IV, 5 438, 
46 Stat. 712, ns n~nrnded, 10 I1.S.C. 5 1138:) 
Pennlty, o1111)trbility. 

1445 -------------------- (TarilT Act of 1030, cli. 497, title IV, $445, 
' 46 Stat,. 7 1 3 , ~  11111endt4, I!) I T.S.C. # 1445.) 

a Tliis section s l~o~~lc l  be clra~~gcd Iy substi- 
tmtiiig "OCCII~IPI~CB" for "olft~~~se," to elin~i- 
nnte criminal lnw termi~iology in n civil 
context. 

146% -,-- 1-1 -,-,-I ------- (Tariff Act ob 1930, ch. 4M, title 1V, 8 e&r, I 
I , I I 46 Stat. 710, as amended, 19 1~S.d. 

I I 1 I . ,ij 1466.) Thissection should be changed by 
I I . t deleting the last sentence. Code 8 1301 , 

4 6 ,,I I covere i0, I 

1460 ---------------,---- TariiT Act of 1930, ch. 497, title I V  8 460, 
I . I ; 1 I . (  46 Btat. 716, as amended, 19 ~ . s . c ;  

I . I , t , § 1460.) lUris section should be changed by 
I 4 ~ ) j  , s u k i t u t h g  " O C C U ~ ~ ~ I ~ C O "  for "0ff01~e," tO 

I el inhiab orirninal law terminology in a 
' I  civil context. 

1464 .................... ('l'witf Act of 1930, ch. 4%'1 title IV, 8 464, . . 46 Stat. 718.) This sectian slwuld be 
I dwiged by deleting "ho sliall bc fined . . . 

I or both; ELIKI". Code 8 141 1 cover6 tlm crini- 
inal uspcts of tllis section so olily the 
forfeiture provisio~i need remain. 

1465 .................... (Twilf Act of 1930, c11. 4'37, title IV, # 465, 
44; Stat. 718.) This section slio~ilcl be 
cha~~getl by ,ylol:tilng the last se~lte~icc. Code 
$1411 cnvers it. 

1510 .................... (Tariff Act of 1930, ch. 497, title IV, $510, 
46 Stut. 733, :IS no~c:~ltled, 19 U.S.C. $ 1510.) 
'I'lie prowedin discussed in this scctioa 
sliould oxpress f y be made subject to Code 
5 1512. Then the 1xniilt.y clause c*o111d be 
cleluttrtl 11s Code ## 1342 ~uid 1:M1 cmovtv  it. 
The limt p r t  of tho section slio~iltl I)e rr- 

1 written to make sense without tlie )malty I clause. ' 1 ' 1 ~  section should furt ier be 
clianpd by deleting "snd any ~ M I I  
wl~o . . . guilty of perjl~ry;", ~natter covered 

. . r hy Code $§ 1351 :uid 1:W. The last clnuse 
slioultl Im rcwrittea to 11-lnke sense with- 
out tho deleted portion. I I 

15~1-------,---- ,------- (TaritT .let of 1'330, cli. 407 title IV, $ 581, 
+G Stat. 747, as ~rmentlrtl, 19 \J.s.('. 8 15R1.) 

I 
Sulstv$iwr (c) slio~~lcl be reprillcd. ('ode 
S 1358 c w y ~ p  it. Subsection ((1)-l)t*~i:~lty, 
culpihility. Subsectior~ ( f )  slln~~ltl he 

~ , c . l ~ n ~ ~ w c l  I)y.ilcJc~ting L h ~ ~ ~ ~ t l  to use . . . ~ ~ i w s t ~  '7 the snnic." ('ode Chnptrr 6 sets out tl1c1 ~)cl'- 
I '  # I  missible linlits on the use of fol*cc. 

, I  I 15Mi .-.------- 7 - - - -  ---- (T:irill,hct of 1930, c h  MU, title I\., $686, 
46 ~ d t .  740, :is anrt~ncltd, 19 IT.S.\:..# l;,H(i.) 
Snb~ectio~i (el-p~niilty, cwlpd)~l~ty. 

I.',!)!) -----,-,-,---- ,- - - - -  ('l'nrifl' :\t:t of l!W, t.11. 407, titalc 1V, 8 5!N, 
. , 4(i Stat. 753.) Z'rnz~lty, t*~~ll)d)ility. 





Title 20 Sections . .. . Guidelines* 

88 1 .................... (Nationt~l Ikfensc 1Zduc.ntio11 Act o f  1!158, 
title X, $1001, 72 Stat. 1602, as amended, 
W U.S.C. 581 S u h t i o n  ( f )  (3) should 
be repcnlek Cdh e 8 1352 covers it. The spe- 
cific refelmce to Title 18 is unnecessary. 
Subsectio~l ( f )  (4) (B)-penalty, culpa- 
bility. 

867- ------ - ----------,- ( 14lolnontury and Secondmy Etl~ict~t ion 
Ad, of 1!165, title V 8 507, 7!) Stat. 51, as 
aniended, 20 u.s.~. 5 867.) Subsection 
( ) ( 1 ) -  present 18 U.S.C. 08 203 205, 207, 208, and 200 with their 
new +itle 6 section numbem. S t a b  ern- 
ployee~ would fit within the definition of 
"public servant" in Code $109(af) and 
thus mould bo covcrod by Codo $8 1301 to 
1369. 

'For mennlng of "penalty," "culpnbllltg," "renumber," ete., nw Intrcduvtory 
Noto, a:cp~'tr. 

( ions) 

' Title 2f Sec#ign$, a a Guidelines* 
I I ,  I '  

1 ( k t  af,Jul 1,1902, ch. 1367,§ 2,32 Stat. 17 --L------------------ 
I , ,  I I I . 638.) Pena I ty, c:nlptibiIity. T h i ~  section 

, should be changed by deleting "or pel-- 
! , I sons." &See 1 lJ.S.C. lj 1. This w t i o n  

I sl~ould furtlm* bo changed by deleting ", 
&lies in person or t111wuph mother,". 
C ~ d e  Chapter 4 defines ticcor~iplice liability. 

, 1 (i:) --------------,,----- (Act of Mar. 4, 1923, ch. 262, 8 3,42 Stat. 
1487.) I'enalty, cwlpnbility. This section 
should be changed by deleting the wcond 
sentence. Code Chapter 4 covers it. 

104 --------------------(Act of Aug. 30, 1800, cli. 839, $ B, 26 Stnt. 
410. ns amendcd, 21 1J.S.C 4 104.) This 
section shonld I)c cl~nngecl by dthting 
"Any p e ~ w n  a h a  . . . three yenrs, and". 

I (hdc fi 1411 cow13 the crii~~iniil aspecbts of 
this swtion, SO only the pmhil)itiorl need 
remnin. 

117 .................... (Animal Industry Act, ch. 60, Ej 7,23 Stnt. 
32, as nrwnded, 21 T7.S.C. 117.) Pennlty. 

1[>3'-------------------- (Cattle Contagious Diseases Act of 1903, 
ch. 349, (5 3, 32 Stat. 792, as amended, 21 
U.S.C. 8 122.) Regulatory offense, cul- 
pability. 

C I 12t ---------- i --------- t (Cattle Contngious Disenses Act of 1905, 
ch. 1496, (5 6, 3.7 Stat. '1265). Penalty, cul- 
pability. This sect,ion should be changed by 
deleting "~rpo~~c~t ion" .  Codo $ 402 covers 
it. 

$3& -,----- -. - -,---- ---r--,. (Act; df J d y  2, 1942, 5 6, 76 Stat. lal.) 
Si~bsection (la)-penalty. 

1354 - L - + - - - ~ ~ - A - _ _ - +  . . ( A d  of Mnp 6,1970,g 2,84 Stat. 202.)  his 
, . , , section, should be repealed :md r~'pl:~ced 

, I  . , , ' 'with the following: "The movement of mi 
, , nnim@l to the island nnd moverncwt, from 

t.he island to another part of the {Jnitecl 
States shall ench be deemed an introduc: 

I tion of the animal into the United States 
for purposes of section 1411 of Titlo 18." 

*E70r nieaning of "penalty," "rul~u~ldllty," ' 'ren~~a~lwr," etc.. eee Tutrodrrtory 
Note, aupro. 

(1689) 





C 464 ---L ---------------- (I'onltry I'rw111cts I I I S ~ ) C ' ( - ~ ~ ~ I I  Act, 8 18, 
* 71 Stat. 448.) Su lwt ion  ( a )  sllould be 

rin~ended to conform with Ccde Chapter 
85. 

467d ------------------- ( Poultry Prcd~rcts Inspect i o ~ ~  Act, 8 22, 
17, 82 Stnt. 807, 21 CJ.S.('. 

I i 8 as 467d.) Re f c.\wit, but no c l~a~igc recom- 
~nendecl. I 

611 ..................... (Fedeml Meat Inspection Act, ch. 2907, 
I title f, jj 12. for~l~erly 10th ptw-, 34 Stlit. 

1263, rcnulnborcd :uid ll~~~er~tletl.  21 1J.S.C. 
fi fill.) Si~bsection (b)  (1) slrould be re- 
:p~:~lrtl'. (:ode # 1'751 tmovcls it. Sul)section ' 
(I)) (2) should 1x clianprd Ijy deleting "ustl 
tlny oficinl . . . thereof, or nlter," matter 
covered I y  ('ode 1751 nnd 1753. Subsece- 
t ion (1)) (4)  slionld I= c.l~~~ngc(l hy deleting 
"or nny counterfeit . . . r l tc~ed officinl 
n~nrk;" rl~rrtter covwnl by Code 1761, 

62.2 ..................... (Federal Mettt in spec ti or^ Act, cli. 2907, 
titlc I, S 22, fornicrly 20th nr., 34 Stul. 
1464, rc~nnn11~1ad rind a~iirnt I' ed, 81 1T.S.C'. 
6 6%;) 'I'his section sIio111tl be repealed. 
Code $5 1361,13(i2 and 1363 cover it. 

8 -  0 r 1 - - - -- - - - - -- ---- - -- --- (Federal Mwt Inspewtion Act, rli. 2907, 
ki t lo  IV, 401, a s  trdcltd, 9 10, 81 Slat. 5!)7, 
21 U.S.C. 4 671.) This sevtion should be 
amended to conforin with Code Chapter 
35. 

6'75 --------------------- (Federal Meat Inspectio~~ .I&, cli. 2907, 
title IV, jS 405, as added, l G ,  81 Stat. 8'39. 
21 U.S.C. 675.) This sect ion should be 

I rol~eulcd. 8 ,ode 8$ 1301, 1:104, 1366, 1:Uj7. 
1601, 1611 rind 1612 cbover it. Of. C'otlu 
g 201 (11). 

676- -- -- - - -------,-- - --- ( F e d e ~ d  Mart I~ispect ion .let, cli. 2907, 
titlc TV, fj 406, iis :dded, 5 16, 81 Stat. 590, 
31 U.S.C. fi 676.) Subsection (a)-penalt , 
cwlpihility. The LLP?-o.~v7ed" clru~se shoa T tl 
be iriade a cfofense. See Code 5 lO3(2). This 
s a k c t i o n  r h o ~ ~ l d  Iw 1-l~tiagrtl I;Y (leletinp 
"or 01-porntion" four ti~nes. ode $ 402 
cot-crs it. Noh thnt Code a 141 1 covers the 
cond~ict prohibited ly  s~ct.ion 620 and tlirlt 
llnless excepted from the penultks pro- 
vided here, yiolt~tions ~nnst, prosecntecl 
nt tihe gradlng here provided. See Code 

1411 (2). 
677- -- -,- - -- - -, --- - - -- -- (Federal Meat Inspection Act, ch. 2007, 

title IV, 8 407, as added, S 10,81 Stat. 590, 
21 U.S.C. 677.) Relevant, but no c h n q p  
recornmen ! od. 
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.) .. 
901 ..................... (Controlled S~~bstnnces Iniprt ant1 Ex- 

po* ! 11s BBC- loll ,  64 St&. 18'30.) 'l'1 ' 

tion shoul be repealed. Code 88 1&2-2 and - 
1823 cover it. 

--?- :- ---- ++ ,(dpntrpl~ed Subqttuws ~mp?r+ md + 3r- 
, , , , , , , . , p r t  Act.,,' lW, M Stut. ~291.)~ Thiqm- 

a I: , ,! ,, ,,tmn sh~u] be rglwukd. c ~ d e  $8 A@lli~qd ! . .. . .. . -  I 1 , 1004 cover it. , 1 1  , l J ~ * l . ~ t  1 1 * 

-?------.-- .(Controlled Substunees 1mPd?.nd Ex- 
1 1  . 8 port! Act, 1014, 84 Stat. 1991:) I Th.6~ see; 

, , tion shoul be repealed. It statesa rule of ! 
,, general n pliwbllit,y wbicl! does ?at re- 

quire u x p  lcit st~tcuncnt. If  ~t is desired to P 
continue its exphcit stt~ten~ent, it slmuld be 





618 ---,------- - ---,--,, (Foreign Agents Registration Act of 1988, 
as amended, ch. 327, $8, as added, ch. 263, 
6 1. 56 Stat. 267. and amended. 22 U.S.C. 
# 6i 8.) subsection (a)-repla~ory offense, 
culpability. Serious violations are covered 
by Code 5 1206. Subsection (a) (2) should 
be repealed. Code $ 1362 covers it. Con- 
sideration should be given to integratin 
tfhe registration provisions of present 1 f 
U.S.C. $ 951 with this section ~f i t  is de- 
sired to continue the provisions of $ 951. 
(Act of June 30 104.1, ch. 396, fj 3,58 Stat. 
644, as amended, 22 V.S.C. $703.) Sub- 
sect i m  (c~)-reIev:1111, 1)111; 110 cl1:111gc IW- 
onunended. Sulwx.tion (c)-penalty, ccul- 
~mbility. Considert~tion shor~lcl be pl ven to 
deleting this snbsc?c*tion and provldi~~g iu 
(locle lo!) that. for pllrposes of Coclc 
alj 1342, 1313, 1314, 1351 and 1359 "oTTrci:il 
proc.ecding" incl~des ~~roccwlinps before 
service clourts of friendly foreign forces. 

11 79 ---- ---- - ------- --, (Act of June 30,1902, ch. 1331,s 2,32 Stat. 
547.) Re wlatory offense, culpnbility. Se- 
rious vioktions are covered by Code 1 1732 
(theft), See also Code $ 208 (f). See corn- 
ment preceding 18 1T.S.C. $643 for trans- 
fer to Title 5, m p u .  

1182 ------------------- (R.S. f 1716.) Penalty, culpability. Note 
that this offense probably should not be a 
Class A misdemeanor lnecai~se it involves 
.less serious behavior than Code Q 1363, 
which is a Class A misdemeanor. 

11 98 --- ------,--------- (R.S. $ 1734, as amended, 22 U.S.C. 
fj 1198.) RBgulatory offense, culpability. 
Serious violations are covered by Code 
$ 1732 (theft). See also Code 208 ( f ) . See 
comment preceding 18 U.S. . Fj 643 for 
transfer to Title 5, supra. 

b 
1199 ------------------- (I1.S. $$ 1735, 1738. as anir~~clccl, 22 U.S.C. 

5 1199.) This section should be changed by 
deleting %lid for all mnlversntion . . . 
l i d  less t h n  $1,000." Codc Ch~~pte r s  13 and 
17 cover the matter with a definiteness 
which is necessnry in a criminnl statute but 
1:lcking in section 1109. 

1200 ------------------- (R.S. 5 1737, ns ;u~~rnclecl, 22 U.S.C. 
3 1200.) This section should be repealed. 
Code 5 1753 covers it. See Code (i 208(f). 

1203 1 ----- 2 ---------I-,- (R.S.1 $1750, ns lutmded, 82 UiS.G. 
I I ,  I 8 1203.) This section should be changed b i deleting "If m y  person s b l l  . . . for suc I 

offen*,;, an$', matter covered by Code 
1 ,  (SP 1351 and 1352. See Code 5 208 (c) . This 

se&ion sl!ould further be clianged by de- 
, I  

letipg "rrnd if any person shall forge . . . 
t or iq ~ushdy.", matter covered by Code 

g# 1351,1362, and 1751. 
1623 --,-------------,,- (International Claims Settlement Act of 

549, ch. 54, title I, 5 4, 64 Stat. 13, as 
amended, 22 U.S.C. $1628.) Subsection 
(a)--consideration should be given to 
making these subpoenas subject to Code 
8 1342, so tbat resort to the court is pot 
alwa s necessary to make out a violat~on. 
Sm 80& §i3fZ (4) (a) (iv) and (4) (b). 
Sl~hsect,ion (e should be changed by do- 
leting "1001'' and substitutin "1362". 
S~ibsection ( f ) -penalty, cnlpafility. 
(International Claims Settlement Act of 
1949, ch. 64, title 11, 5 215, as itdded, ch. 
Ma, 3, 69 S~J .  570, 22 U.S.C. (i 1831n.) 
Regulntory offense, culpnbilitg. This see  
tion should he cllnnged by deleting "and 
tlic oflic.er . . . inipr.isonmrnt or both.", mat*- 
tcr c w \ . c ~ ~ v ~ l  I)y (%dcl 8 -1.03. 

lG41k ------------------- (Tnten~ationul Claims Settlement. Act of 
1949, ch. 54, title 111, 8 312, as rrddcd, ch. 
645, 8 3, 69 Stat. 574, 22 1J.S.C. $ 1641k.) 
This sect.ion sliould be tl~licndrd to conform 
with Code Chapter 35. This section should 
he changed by deleting "chapter 115," and 
suhstitutin "sect,ions 1101, 1102, 1103, 
1101, 110!16), 1110. I111 or 1118.". 

164111 ------------------- (I~rtcrrintionr~l Clainis Settleinent Act of 
1949, ch. 54, title 111, $ 317, ns added, ch. 
645, 3, 69 Stat. 574, 28 T7.S.C $ l(i4lp.) 
Snbsection (n)-pcnnlty, culpability. 

1648211 ------------------- (International Claims Settlement Act of 
1949, ch. 54, title IV, § 109, us added, 5 1, 
72 Stat. b29, 22 1J.S.C. 8 1G42h.) This sec- 
tion stlo111d be 1\111onc1(d to ronforrn with 
Code Chapter 35. This sec,tion sho111d he 
clrtw~ged by deleting "ch:ipter 115" and 
substituting ".w:tions 1101, 1 103, 1103, 
IlM, llO!)(a), 1110, 11 11 or 1118". 

16121n ------------------ (T~~ter~~t~t iorrs l  C11~ims Settlement Act of 
1949, ch. 54, title IV, 8 414, as added, fS 1, 
72 Stat. 530, 22 lTT.S:(I. S 1642111.) Pennlty, 
culpubility. 



6 - -  I first pantgrtlpll of s~rbwtion (b)  
sllol~ld hr repenled :~.nd the m n d  p ~ r a -  
gra 11 should be lvwritten tm make sorise Y wit lout the first. (:ode i j  1205 covers tllr 
rriminitl aspects of this s w t i o ~  so o d y  tl~ch 
l)rold)ition in sul~swtion (:I.) ncwd rp111:1i11. 
, , 4 llle lilst pnrngl~lph of subscctio~~ ( b )  
s l ~ o ~ ~ l d  hr re ,eiilt.d and tho m i l c l  pirir- 
glu ) I t  s~iould Im rewrittcn tm nlnkn sense 
wit lorit the first. Subsc~t~ion (a) s11011ld iw I 
r a w i t t ~ n  in terms of : ~ n  ortlor. Tlrerl Cc~le 
$ 1205 would cover the criminal aspects of 
this sect ion so only t hn 1)n)llil)it ion il l  sub- 
sccthr (n) would n e d  lo  rcrnnin. 

!I(;:'---------------------  '1'11e s t  parngrnph of subsection (b) 
sl lo~ld be re enlcd and tlrc seco~al p:tr;,- 
g':;tpl~ shoul be rwvritten t.o mnko mnst. B 
w~tJlout the first. Subsection (a)  should be 
rewritten in terrrrs of an order. Then Code 
$1205 would cover the crinlirral aspects of 
tlus section so only the prohibition in sub- 
section (a)  would need to remain. 

966 ..................... The first paragraph of subsection (b) 
should be re nled and the soeond parit- 
gra 11 shoulc be rewritten to make wnso P P" 
wit lout tho first. Code $ 1205 c n v ~ ~ s  t11e 
crin~inal  aspect^ of this section so osly t,l~(> 
wolribit ion in snbswtion (a) npnl rcn~r~ in. 

1 I t  t in 11bsec1 ion (a) sla*lld. 
I)($ clel~t~c?tl ns unriecessllry. .-. !lOi The lirst smtenrc of s111)w(~ti011 (1)) s I I ~ I I I ( ]  
Ix repe:iled nucl tho second .serltcncc s11011ltl 
I)(. ~w\vrittcv~ to III:II<O S ( ~ I I S ~  ~ i t l ~ o ~ ~ t ,  tlle first. 
Code 1205 rovers tho crin~isnl iisp(*tr of 
this wcthn so only tlrc prol~il)itiolr in s ~ ~ l ) -  
sect ion (:t) ~lred rernnin. The 1 : ~ t  ~ f : n f ~ ~ ~ r p  
i l l  s~rl)sec-t ion (n ) slwultl I ) ( *  cleletnd :IS 

lIJlIlOC~,SSIl v. 
BG!] ------------ ------- -- Sqbsection (a)-pennlt~., culp;&ilit~. I l le  

t h r d  pnr:lgr:i >I1 of subsection (a) sho11lc1 
I N  mndc :t dc mist.. Subsection (b) sl~or~lcl / 
I)e repeti1t.d :is rlnnrc:pssary. 

154:i---------------154:)____________________154:)____________________--- I'enalty. This scctios sllo~lld In cl~r~tlgrd 
by deleting the first, pnrngraph, " w i l l f ~ ~ l I ~  
and'' ant1 or nttcmpts to . . . to be n pass- 
port, or" n~nttcr covored by Code @ 1225, 
1751 r~ntl 1001. 

1544- - - - - - - - - - - - - - - - - - - - Pennlt,y. This section slro~rld ho C I I ~ L ~ I  (fd 
4 I)y tlelot.irrg 1.110 first ~ I L I ' I ~ ~ I - L L I ) ~ I ,  1,110 11111.11 

) :~ r~ igr :~  )]I, m l ,  i n  tho scco1~1 ~ I ~ : I ~ I Y L ~ ) ~ I .  I 'willful y :~nd" iind lLor i1t,ta1trpt9 t,o IISU". 

CCMIH 1285, 401, 1002 n.nd I 0 1  ~ X ) W  i t .  



--- 
'.I: ,I"[ , I 154:-: -----,,i -1&---1-- ' A& ;of Mar. 22, 1906, ch. lB7; -$d,'M 

I 
' $tau 88.) F@gulUory oflense. This section 

: I , ' .  , ,,I!, .' . ' &oWd:be rchspged by deleting "who shall 
, . .  " , " '  .,. unla&ullytihtrude . . . property,therein, 

. , ' ., 8 . or"; matter i!overed by Code $9 1705,1712, 
"' . land 1'732. " 

286 ----------------- '--- R.s.' $3881: as srnended, 24 U.S.C. 8 280.) 
' I a L i s  -tion ~hould be changed by deiet- 

the first sentence. Code 55 1705 and 
17 2 cover it! The second sentence should 
be rewritten to make sense without the first. 

1 



5 1:\$2. - 

1323 -------------- ----- (,\c, of April 11. 19li8, title IV, 8 403, 89 8tiLtt. 79.) Sll1xwtioll (n)-rc+'1111111I'er prtls- 
ellt *(.tion 1162 of Title 18 with its nrw 

Sections Transferred Into Title 25 

h ~nisdornennor. 
Penalty, culpability. This section shol~ld Lr 
(.Ila+ by deletiing %f Title E5.7' nnrl sllb- 

I r o f  this title,". Consicl~rntlon $!$?&, ,qivcn to adding :L pcnnlt,y (:l:~llw 
to m-wh section roferrd to rnther than re- 
onncting this swtion in its entirety. 

1154 ------,------,----, 

subsection should 

g 3003. - 
1155 ------,-,-,,-,,,--- Penalty, culpability. The "except" clause 

should be luade a defonse. See Code 
$103 (2). 

1156 Penalty, culpnbility. The "exce t" clause 
sllo111d b i n d e  a defense. gee Code 
$ 103 (2). See Code $3003. 

1158 ------------------- Penalty, culpability. This section should be 
~11i11~pd hy (kI& ing "counterfeits or color- 

r >' aldp . . . 11t11.25, or, ", "or knowingly, will- 
fully, . . . c~olornblc irnit:btion thereof" and 
the second p n m  raph, ~nattor cornred by 
Codo $8 1751 nnfI352. 

1 l59 ------------------- Penalty, culpability. 
1160 ------------------- No change. 
1161 ----------------,, Rmumber. 
1162 .................... See Co~nment on Jurisdiction in Indian 

Country by Milton Stein, mpru, in this 
volurna of Working Papers. 

llG4 Pu1i~~lt,g,ci111):~bilit.y. r ~ l ~ i ~ ~ ~ ~ ~ t i o n ~ l ~ o ~ ~ l d  he 
changed by deltting ", or a Government 
agency". Codo $$I705 :md 1732 mvor tho 
condnrt. prohib~ tml lww. Code Ej 201 (d) 
providcs thr jiirisdiction. Additionally, 
thore wolild be federal jnrisdic-tion over 
this mnduct w h m  the sign was erected by 
nn Indinn tribe if the si wem in nn en- 
clnvo. The section shou 6; d be continued, 
however, to cover such conduct not in an 
enclave. 

1165 .................... Ponnlty, cul a ld i t  . This section should 
be cl~nli d , E, % dePet,iy Li, or upon any 
an s o ie Jnltsd tat- that are re- 
served for Indinn use,". Code $1'712 cov- 
ers trcspnss on lrwlcls of the United Stnks. 
Additionally, tlwre would be federal 
jurisdiction over this conduct if the land 
more in nn enclave. The &ion should be 
continued, however, to cover trespass not 
in nn enclava 

3055 .................... No change. 
3113 .................... Rennmber. 
3242 ---,-----,-,------ Sm Cornn~ent on .Jurisdiction in Tndian 

C o ~ ~ n t ~ r y  hy Milton Stein, supra, in this 
vol~lnie of ~ o r l r i n g  Papers. 



8243 ,--- 1 ----------- L- See 'Comment on Jurisdiction in ~nhirili . g Country .by Milton Stein, wyru, in this 

. . volume of Working Papers. 
3488 ----,---,---- --, No change. , , 0 Tr- 

\ 

I 1 :  . 

. I  

I '  

I '  4 1 1 , .  i ! . i r f t e  . 3 r ~ l i t ~ l , i , ~ ;  1, !I ' \  ,,, 

Title 26 Seetloxy . ,. 0 ~ 1  , ,,,[ ,, , a I ,G;uidelines* 
' ( 1  ?.z, . *  

4817---, ----------,-, :-- ( l ~ ~ ~ e r i i a l '  Revwiuo Code of 1054, ch. 736, 
I ' . 1 

I 68A SIAt. 573.) Parngrapli (7) shodd bo 
chpnged by ' deleting "or corporntion". 

1 
Code ' 5 402 covers it. 'l'his pnra 
should further be cliangcd by 

Code 5 1751 covers it. 

' ' counterfeit, simnlrtte," and "alter' , 

4018 - - - - - - - - - - - - - - - - - - - I  (Id., as nddetl 8 2(:~), 78 Stat. 831, and 
anwidetl, 26 (I.Y.c. 9 4018.) Subsection 
(e) slioulcl be cllanged by deleting "pcrju- 
ry" and substituting "false statement". 
Code 5 1351 li~nits perjury to "official pro- 
cctvliligs". Scc Cotle $ 109 ( id) .  Subsection 
( 1 1 )  s l~or~ld  I I ~  c11:111gcil Iry clcl(%ing "per- 
jury" :ud substil~tting "false stntcn~ent" 
for tlic swle r~;~3011. 

5203 .................... (Id. ,  cis ttdclecl, titlo 11, S 201,72 Stat. 1357 
26 U.S.C. 5203.) Subsection (b)  s ~ l o n ~ d  

c! be chnnge by adding "as is nulhorized 
ljy ch:lptar 6 of Titlo 18 and" aftor ''lm 
such force". 
(Id., ns added, title 11, S 201,72 Stat. 1372, 5274 ---------------- --- 
26 U.S.C. 5 5274.) Relevant, but no chnnge 
r*ecwnullcfided. 

5551 .................... ( I d .  us added, title 11, § 201,72 Stat. 1394, 
26 ~T.s.c. 3 5551.) Liecausso subsection 
(b) c1oc.s not provide any grounds for dis- 
:lplwowl except lor conviction, it should 
br alllentled to conform wit11 Cotle C h p t e r  
35, o r  other critcri:~ udiicli coi~ld fort11 the 
bnsls of n true exercise of cliscrction RS to 
l i l  lloss slio~lld hr ndtlrd to tlic criicrion of 
prior conviction. Sce Cotlo 5 3505 (d). 

555'7 .................... (Id., ns nddcd, title TT, 5201, 72 Stat. 
1306, 26 TT.S.C'. 5F57.) I ~ I ~ I I I ~ ~ ~ I .  scctio~l 
3041 of Titlo 15 wit11 its new Title 18 sec- 
tion nuuibcr. 

*Par I I I ~ ~ I U ~ I I ~  of "gennlb," "culgubllity," "reuurnber," etc., see I r ~ t r o d u r t o ~  
Note, eupra. 

( 1660 ) 





I d  . , . I . I  I . ,. , . . latiom & nrngrnpI~s ( 1  I ) ,  (12) and (13) 
, , , I I ur0, ceve~w by Code 5 1401 ( f )  (e.g., at- 

I 

k 
, , ' ,  tampta to, evade tax). Paragraph (14) 

, , , . . , slwqld be dclchd. (bcle $1852 covers it. 
. , I , ,, , Npte that prious violations of aragraphs 

, , , (16) nnd (116) !arc covered by ode 5 1401 
4 ,  t I  

E 
(f) .  Tarngruph (17) should be deleted. 

I . i r  ) . Code $ 1401 COVRIS it. See particularly Code 
, I , ,  , , 5 1401 [f). Coilsideration should be given 
; to cohtlquing tho prohibition on conduct 

liereir~ coptnined witliout the requirenlent of 
, .  , " intqt  to dcfmud the 1Jnitcd Stntcs", as 

I n regulntory Irwrsure. Sco Code $ 1006. 
Paragraph (19) should be deleted. Code 

I I $ 1751 cmv&-s it. 
5605 ------- ---------,-- (id., as added, t i t  lc TT, a 201, 72 St:rt. 1402, 

I 26 U.S.C. Ej 5(i05.) Rcgulntory offense, 
I culpnl~i lity. This section sliol~ld be 

(*lu~r~gid I I ~  tl~letinp, ":rrrtl i~ny ollic~r . . . 
in such viol~rtiori," ~rrnttcr covcrcd by Code 
$5 401 and 403. 

6606 ------- L ----------- ( ld . ,  as ndtlecl, title TT, 8 901,72 Stat. 1409, 
20 U.S.C. a 8 5006.) Rcgulntory offense. 
This suct,iori s11o11ltL bc clrlrnged by deleting 
", ant1 n~iy o h x r  . . . in such violation," 
i i i~tter  C O V C ~ P C Z  1y Code 103. 

6607 ------------------- ( I d . ,  ns nd(lat1, titlc TI. 8 201, 72 Slnt. 1403, 
21; 1T.S.C. $ 6fi07.) Al~rencl l o  pro\4tle that 
the conldurt tlcscrikd ~ri:rlws the tlistilled 

8 spiril s ;I ~tnxr~1)le ol)jsct?' ~uider Code 
I $  , # 1409 ( f ) .  l)olclc? ~~c!nl~lt,y cnlir~rso. 

(Id., as atltltd title 11, a 201, 72 Stnt. I k0:1, 6608--- -- -- r------ - -- -- 
ns n~neridctl, 26 lJ.S.C. $5608.) Subsec- 

I ,  . tion (n) slio~ild be changed by delet- 
I ing "Every porsoli who . . . yonrs or both." 

and rodrnfting tho rest to rnhko sense with- 
out the first pnrt. Code $61732, 401 and 
1001 rm-er the 1nnf tcr. Sr~l)sec*tion (1)) should 
be cl~:~ngctl by dtllcting "Evcry person who . . . years or'botli:" alrcl redrafting the rest 
to imi;lie srnse without. tlre first pirrt. Code 

I 1401 covcm the nmtter. See particularly 
I Lie 8 40 1 ( f ) .  . ('orai(l(.ri~tinn slrould be 

. ,  given to continu~ng thc! prohibition on con- 
- . I  duct liorcin c.ont:iined without tho require- 

I I '  ment of "intent to defrnud the United 
- , States", us IL reguhtory measure. Seo Code 

I .  1006. 
5661 -------,----------- (Id., ns ~iltled, t itlv IT, Ej 201, 72 St nt. 1407, 

26 1T.S.C. (j B(i6l.) Snl)stv+ion (a) should be 
I cliitilpd I)y clcloli~rg "Whoever, with in- 

tent . . . o;u- l~  s~lt-li offo~ise." sntl rudmfting 
1 Iiu rcut 1 I )  rrinlct! nwsc witlroul, tho l h t  pwt. 
(3odo § 1401 covoi% it. Soo p~~rticulnrly 

, i , @do, ,lj,1401 ( f )  .. Considemtion should be : ( ! * ; , *  ., , i IQII 

.,,' , ..,I . , r ,  . ,,., !, : , I  ivy l .~: ,wptuwng the prohibition op con- 
; . ,fJuqt & fiovgrgd b subsection (b) mthout I I "  . 111 : I '  , 

, , , , , ,. , . , i 1, , , , . , ., the ,p)u~rc&$ o "intent to defraud the . . 
' I ~ I *  ' , I ~ . , I I ,  I .  , , .;, ,, , Upit&. ,Statee',',, as a regulatory measure. 

, .  , , , , , , 1 .  , 8, ,Qdo. 5 10.06. ,Subsection (b)-=la- . . , . . , I b r y  ,oifgnse.; Thls subsection should be 
. ' 8  , ..,,, , ,. .: ,. ,I , ,. I I .  ;, , , chapuod b .del~ting "otherwiso than with 9 I ,  : - . I  , . : . . ., ~ ) C U  1Lit.4 States,". The phrase is un- 

; I !  . I : ! .  , I . , , , ..;?! . , i l ~ c e w ~ r y ,  but wpires the overnment to 

8 . . #! 
L . , . , . , , . , . , . provo P ,.1wk of mtent. T subsection 

I , , ,. ~houlci ful$llv kc clinnged by deleting ", 
. , ,, , , , . . or w b  pi* : . . m y  such violation," mat- 

, ., , . : ter coyerd by,Code 401. 
5862 -------,----------- (Id., uy ndded, title 11, Ej 201,7E! Stat. 1407, 

2R U:S.C. 6 5662) Penalty, culpability. " - .  - 
. , 5671--_'~ --,-------- L-- (Id. as ndded, title 11,s 201,-72 Stat. 1408, 

1 .  %I r5.s.c. $ 5671.) This scctmn should be 
cl~nligs~l by deleting "Whoever evades or. . . 
each such offense," and redrafting the rest 
to rnnke sense wi'thout the first art. Code 

mnttor. 
K $$ 1401, 1402 and 1403 cover t e deleted 

5672- - - - - -- - - - .. - - - - -- - - (Id., ns aildud, title 11, $201, 72 Stat. 1408, 
26 I J.S.C. 5672.) Itugulntory offense. This I 

scclion should be clmnged by deletin 
I '!'. otl~erwisa thrni with . . . the 1Jnite 8 

~i, i i lmu:" 'Flw pllrasu is unnucasunry, hut ro- 
1 ,  ' * 

. . ,  : a , , 
c l u i r w  t;ho roverrinient to prove a I ~ ~ c k ~ o f  

.. , .  . '  
int.ent,. I f  h ~ e  r@mms required by sectlon 
6-1.1.5 ILW only inforrnationnl, the word - 

1 ' 1  "P 
' . . ' . '  " forn~s t~ ion~  slloltld be ndded after "and. la .. : I , I  

. I 

' 
the" to make i t  clear that matter is not cov- 

. ' I  ' I 

erod by Code 8 1402 (a). See Code 5 1409 (6). 
. . .  5674---'----: , , !  -,---- ,_- - -  (Id, as added, title 11,s 201 72 Stt~t. 1408, 

. . ' " ' 26 ~.s.c. $5674.) Penalty, c~d~mbi l i t~ .  Note 
that Code 8 1403 would cover trafficking, but 

I ! '  

mere possession is not penalized. Because 
, , ! , ) % ,  ( 

the serioiis concluct is covered as a C l w  A 
I ? i  

", misdemeanor, this section should probably 
, >  4 I . . , j  I *  , , . . ' not he n Class A misdemeanor. This section 

I ,  ' .  , '  , . :: !I I 
, should be chnrgwd by deleting "or in m y  

,. 1.:  '1 :  ' ) I .  , *!; 
\\iLy r~itls i l l  tho I ' ~ I ~ I O V ~ L I "  axid "of". Code 

. !  ' 4  1 
$101 covers it. 

5676 -,---- 2, , ,-,,-,-m , ,  iii (Id., as ,qdded, title 11, $201,72 Stat. 1408, 
' * I  

' , , . l p ~  $?(; T1.S.C:. 5(;75.) Pennlty. 
3ti76 -..-- ,'-------------- ( ld  as added, title 11, 5201, 72 Stat. 1408, 

26 ~.s.c. 8 6676.) Pnr:igmph Ypen- dty,  (:~iIp:~bllity. Note thnt even i the pon- 
nlt,y clause were cleletwl, Code s 1403 would 
cover trnficlring in violntion of the prohi- 
bition. Ihxnusu tlia !crious co~~cluct 1s cov- 
orocl 11s II  Claw A ~ u ~ d ~ i n e n n o r ,  this pant- 



should probably not be a Class A 
This amgraph should be 

ehnnpd by deleting 4 or in any. . . or par- 
ch- of," mntter covered by Code 5401. 
Pnrngraph (2) -penalt.y, culpability. Note 
that, even if the penalty clnuso were deleted, 
(;lode $1403 would cover tmfficking in vio- 
lation of this prohibition. nwause the 
serious conduct i9 covered as a Class A mis- 
demeanor, t h ~ s  r r a p a p h  should gobably 
not be a Class misdemeanor. T s para- 
gmph sho~lld be changed b~ deleting "or 
aids in the yithdrawd o f '  twice. Code 
5 401 covers ~t,. P n r n p p h  (8)-ponnlty, 
culpnbility. This puragr&ph should be 
changed $ deleting "Every p e m n  who 
make . . . e done, and", matbr  covered b 
Code $8 1761,1762 nnd 401. This paragra z 
should further be 
callfie to be 

7 This arugrn h should further be ohanged 
by de eting 'L who, with . . . device for 
beer," matter covered by Code 5 1401. Sea 
particularly Coda Zj 1401 (f) .  Consideration 
should be given to continuing the prohibi- 
tion on conduct. herein contained without 
the requiromrnt of "inhnt to defraud the 
revenue", os n ragulatory meesure. SF Code 
$1006. Pnrtlgrsph (5)-penalt This para- 
~ r n p h  s l ~ o ~ ~ l d  IN chnnged & deleting 
alters,". Code 5 1751 covers it. 

6881 ,,,--,,,,--------,- Id., as added, title II, 8 201,72 Stnti 1410, 
h6 I7.S.C. P 5681.) Subsection (a)  should be 
repenled. ,ode Ej 1403 covers i t  because the 

r~hibition is ip sections 5116 and 5180. 
gubsnotion (b)-penalty culpability. Note 
thnt even if the ponnlty clause were d$eted, 
Code 5 1408 would cover t r d c k i n g  mbhout 
a p m p  g. S u b w t i o n 2 ) - - t y ,  cul- 

IS subsection. oul be changed 
~ ; % % n ~  .who works m . . . liqlror estsb- 
bsl)mmt, or", matiter covered by Code 

1403. Because Code 8 1403 contains an  af- 
kmative defense of paylpeot of d l  taxe8, 
this cpnduct, mcolild be continued ns R regula- 
tory prohibition without the affirmative de- 
fense. Sea Code 1006. Subsection (d) 
~ h m  Id be m p l e d  ! m m m  the subsooticm St 
B plies tm &should be deletod. See Code 81405 (6. 

5882------------------- (Id., as ndded, title 11, $201,72 Stat. 1410, 
20 U.S.C. Sj 6682.) Penalty, culpability. 
Note that &do 1401 covers this conduct 
when done fa ova 8 e taxes. 

am------------------- (Id. 88 added, title 11, $ 201,72 Stnt. 1410, 
PI3 f i . ~ . ~ .  ) 6683.) I'~ndt,y, culpability. 
Note t h n t  oven if tho penalty clnuso worn 
deleted, (hdo 9 1493 mollld cover trafficking 
in violrrtion of this prohibition. This sec- 
tion sho~dd be chnnged by doletting ", or 
causes mich act to be done,". Code $401 
covers it, 

5686- ------------------ (Id., as nddcd, t if lo 11, $201,72 Slnt. 14 11, 
and amended, 26 U.S.C. 8 5685.) 

5686 ------------------- (Id., as ndded, title 11,s 201,72 Stat. 1411, 
26 IT.SC. $56813.) Subsection (a)-penalty, 
culpability. Considerntion should be given 
to deleting thiq subs~dion. Possession of 
pro ertg intendmg to commit n crime there- 
wit mould be a substnntinl ste in m at- R 
tempt to commit the crime. ~ r a x n ~  should 
i-elate to the crime intended. See Code 
g 1001. Code 8s 1303 nnd 1304 cover the 
serious ~itxntion of possession of property 
which ?ins b k n  ~~socl to violnta the Inw. 

5687 ---------,-,------- (Id. as ndded, title 11, $201, Stat. 1412, 
26 d.s.6. 5 5687.) Reylntory offense. 

5689--,--- ---- ,---(1689,,,,,,,,,,,,,,,,,,_(1689,,,,,,,,,,,,,,,,,,_(1689,,,,,,,,,,,,,,,,,,_-- (Id., as added, titlo 11, $ 201,72 Sfnt. 1413, 
20 U.S.C. 8 5689.) This section shodd be 
chnnged by dclethg "Whncxer mnnufac- 
tnrcs, l)n)clws, . . . or both, and", nnd re- 
drrrft in~ the rest to niuke sense without the 
first art. C d e  85 1401,1751 and 1752 cover 
the &letad mattar. 

6691dLl-i--- ---- &-- ,___ (Id., as ndded, title 11, $201, 72 Stat. 1413, 
26 U.S.C. 8 5691.) Subsection (a)-penalty, 
c~dpnbility. Note thnt Code 5 1401 covers 
serious violations, s.q., an attempt to evade 
thc tnx. Subsection (b ) -t he swond sentence 
slro~~ld be cllnnged to "unless the sale or of- 
fer of a l e  was made to a person other than a 
dealer, rrs defined in %&on 6112 (a) ." 

8762d~----d-k---,----- (Id., 68A Stat. 717, as nmended, 26 U.S.C. 
, ~ibsection (a should be repmled. 

X ) ~ F  Sj 1401 covers it. onsiderntion should !5762A) b 
be given to cant,inain,q the prohibitions on 
w n d ~ l r t  howin contained rmth the follow- 
ing change without tho r nircmrnt of 'Lin- 
t&(, to clofrnr~d tho United t n t d ,  as n reg- '% 



hlt~tory ~nc~sure .  See Code 5 1006. -ah- 
rrtph (2) sho~ild be changed by deletin . 1 1  Erettiini, report," II fter L L f r ~ ~ ~ ~ d u l e n t  record ,F 

. (:ode 5 1352 covcls it. Co~lsideration shoujd 
be eiven to innkiq.ihese records ~~ 
to Lode 5 1856. Then " or kee s or . . . re- 
port, or inventory," w d d  be d o f k d  entirely. 
P~irn rap11 (3) ~sliould be changed by delet- 
ing goor attempts in . . . the pnymant 
tliereof;". Codu $ 1401 covrrs l l ~ e  delet,ed 
nlnttcr. Note t h t  Code 1403 covers traf- 
ficking is violtdon of 26 4.S.C. $ 5751 whiclr 
is also covereg by paragraph (6)  of this 
s111)mction. , P;~ragrn (O) ~lioi~lcl LC I cl~anged by tleletinp ' or counterfeit". Co Je 
$ 1751 covers it. Subsection (b)-regulatoty 
offense. This subsection sl~onld tm chnnged 
by deleting ", otherwise tlmn ns provided 
in subsection (a), ". The phr:~sc is unneces- 
st1 ry, but r c q u ~ ~ ~ s  the govcmmcnt to prove 
tlic conduct isnot covered bv subsection (a).  

5861 ------------------ (Id., 68.4 Stat. 729, as amended, 26 U.S.C. 
5 5861.) Subsection (a) should be contin- 

rohibition without a penalty :f2kE C J e  8 1818 penalizes violntioes. 
Snbsection (b) shoiild be continned with R 
pemlty clause. It should be chmged by 
tlelnt,ing L L  ~wcive or" ~ntl tt e r covercd by Code 
8 1813. Subsection ( c )  sllould be divided. 
Rweipt. should be oontml~ad as a prohibition 
wit,lloat IL ~wnnlt y clmse. C d e  $ 1813 penal- 
izes violnths.  hssession sl~ould be con- 
tiril~ed with a ponc~lty clnnse. Subsection 
((1)-see coninie~~L lo s111)swtion (c), supra. 
Sil1)sc~ctions (c) nnd ( f )  shoi~lil be repcnlod. 
Codo 5 1813 covers them. Subsection (g) 
s l~oi~ld  1m conti~ri~etl with n penalty clnuso. 
Sul)sect ions (11) and (i) -see comment to 
s111)wtio11 (c) ,  m~pra .  Subsection (j) should 
)PC contin~~ed as  :L p~w11il)ition without n 
)cwrilty rltu~se. Cotlo 8 I8 13 pcnnlizes vio- 

Lions. Sd).ort,ies (t)-see cmnrnent to 
si~l)s~v:tio~~ (c) . 87/?)1~ / .  S111)sed~im ( I )  sh0111cl 
1m cwnt iniicd wit,li 3, I)P.II:L~~ y C~ILIISO: I t  
shoi~ltl 1)o Ann cd I,y d11lcl ing  ", or cuuse 
tlio lnnking of: t~ntl ";lpplienlio~l, return, 
or". Cotlo $8 401 n ~ d  1352 cowr it. Con- 
s i t l~wtioi~ slioi~lrl I)a givcvl to malting tlitao 
rerords si11)jed to Code 1356. Then sub- 
srotion (I) co111d hn rcpcviletl. 

5871 - ,, - - --- --- -- ---- - - (Id., as added: title 11,s 201,82 Stat. 1233, 
. I 26 U.S.Q fi871.) Pennlty, culpability. N o h  . 

I ,  , I . . that ro sials penalized by Codo 8 1818 
I .  

d 
shodi balahapkl  from the penalty here 

I '  , $ , .  I .provided. Sea* comment to section 5861, 
, ~ I Q I  I I )  I t C  8 supra. I a A , . d  I ' 

1 ' ,  I 6065,,-L!-~i~ -,-,----- A ('1d.i 68A qtnt .  74!).) Subsection ( n )  shoiild 
I I .4 be clinaged b deleting '.perju " nnd suh- 

I ! ,  stituting "fn 1 so stntema~t". $de 9 1351 
I* + I 'nry 'to "offici~il proceedings". 

u ! k%X 1 109 (ad). 
6591 -------------- :,--- (Id., 68A Stat. 815.) This sectiou should 1m 

repenlcd. Codo $701 covurs it. 
6680,,,,-----,--------- I .  (Id., as added,$ (i(a), 78 Stat. 845, as 

amended, 26 U.S. . 5 6680.) Paragraphs (1) 
and (2) pe?alty, cdpabil~t  . I f  this is in- 

+auld be added. 
Z tentled ns a civll penulty, t e word "civil" 

. . GG85,,,--,------------- (Id., as stlded, title I, 101 (e) (4), 83 Stat. 
594,eG U.S.C. $ O(i85.) Penalty, culpability. 
If this in intended us a civil penalty, the 
word "civil" sl10111tl bc added. 

7201 ----------------- (Id., 68A Stnt. 851.) This scctio~l sl~oulcl he 
repealed. (:ode $ 1401 covers it. 

7202 ----------------- (Id., R8A Stnt. 851.) This section sllol~lcl be 
I ropcnled. (:ode $$ 1401 ( G )  and 1402(c) 

cover it. 
CI 4203 ------------------, (Id., 68.4 Stnt. 851, as nmended, 2G ~ t d .  

k 7203.) Pondty, culpnbility. Noh that, 
odo 5 1402 covers ftdure to the certttin tax 

returns. See Code 5 1409 (8). 
7204: ----------------- (Id., 688  St,nt. 852.) This section sl~oultl bu 

repc~dcd. Code $ 1400,(e) covors it. 
7205 ------------------- (Id.,  688 Stnt. 852, as mended, 26 U.S.C. 

5 7205.) Penalty, cdpsbility. 
7206 -----,---,--------, (Id., G8A Stat. 853.) This section should be 

~r?pt?tiled. Code 8s 1401 and 1 : E  cover pant- 
rap11 (1). Code ,6 401 covers paragraph 
2). Code $5 1751, 1352, 1753 mcl 401 covw 4 

parayap11 (3). Code 5 1401 covers pnm- 
grttp 1 (4). Code $1401 covers paragraph 
(5) (A). Codu $9 1401 ~ L I I ~  1352 cover any 
conch~ct intended to evade t:txes and falsifi- 
cations i ~ ?  pnrngraph (5) (11). I t  is unclet~r 
why rece~pt of n book reht ing to the estnte 
of e t:txp~yor should, without more, be 
crin~i~~il l .  

Ti07 -,-,--.---,--------- (Id., 6611 Still. 853, as :u~rc~lclccl, 26 U.S.C. 
$; 7607.) This section shonlcl be roprnlecl. 
Code $5 1401 nrd 10h2 cover it. 





'7'335 -.-.-----. L-~.+-L--- (Id., 08AlStat. 859.) Subsmtion~ (a) 
I 

I I I I : . t(b)+pend ty, culpability. Subsection ( c ) -  
. I  . I 1 * I  regulntory offonso particulnrly becnuse of 

1 . I I 1 '26 U.S.C!. 8 481?(5). Su1)section (d)-pel,- 
. I  1 ' I 1 1 )  I dty j  cnlpabilit?. Subsection ( e )  shollld be 

' r 1. rep&&. &do $1401 covers it. 
798U ------ r --------r--- .(Id., 844 Stwt.' 800.) Penalty, rulpnbilily. 
3 - - - -  (Id., v888 S t h .  861.) Sulrwctions (it) i~nd 

' I 

I ,  (b)-pel!,nlty, ylpability. 
0 - - - - - - - -  (fd, G8A Stat: 861.) Pcllitlty, culpilbility. 

Mote t h e  this otfense probably should 11ot 
' , , I be u C!ivy~!A ~ ~ ~ i s t l e m e t ~ n o r  11s it involves 

less ser~ouq ldiavior f 1l:in Code $ 1373 wl~ich 
I .  

is a Qciss A n~isdt,, "1 11 IO:I nor. 
7241 ------- ------ ---- -- (Id., as ildded; S 6(b) ,  78 Stat. 6-17, a n d  

a n ~ e n d d ,  26 U.S.Q. § 7.341.) Pen:~lt,y, cnl. 
1x1 bility, 

2 - -  - Id., (BRA St& 862.) I'er~lly, culp 1 . 
C 4263--- ---------------- Id., 68A Stat. SG2.) S~ibsectio~i (a) "*'""? ,sl~ou cl 

be chnnged by deleting "or who sl~nll . . . 
fdsc  or ~nisle:~ding,i' ~l~:it.tc:r rovercd hy totlo 
Ij 1352. Conside~*nt~on slloulcl be given to 
t~st:~l)lisl~ing n s~~l)pocnn 1)owcr I I I I ~ C I '  26 
1J.S.C. 4R&2 (1)) r~nd to ~nnlii~lg l Iwe sub- 
~ O ~ I I : M  ssu1)jec.t to Cotle $ 1:M. 'l'11ri1 srlb- 
section (a )  could I)c ~qwaletl. 

7264 ------------------- ( Id . ,  tibA Stat. 863.) Pemlt y, cwlpbility. 
7265 - -  (Id.,GUA Slat. 863.) All tlireeaubswtions,- 

pnnlty, cal pability. $ 1 .  

7268 ------------------- (Id., 68A Slat. 863.) S~tbscctior~s ( i t ) ,  (o) ,  
(d), (e) and ( f)-piml ty, crd pnbilit y. Sub- 
section (b)-rwulatory oft'ense. This sec- 
tion sl~cmld 1r c6mFrd by delrting <'or ror- 

1 a po~ntion". Code $ 402 covws it,. 
'1267 ------------------- (Id., G8A Stnt. 864.) A11 lour snb~eclions- 

pe~~:~lty,  culpnbility. 
7268 ------------------- ( Id . ,  fiRA Stat. 865.) This sc*ctioi~ sl~oultl he 

~ q ) e : ~ l t d .  Cotlu $ 1401 covers it. Sec Code 
$ 1001.1 f this is intended as a civil penalty, 
tllc word "civil" s l io~~ld bo added. 

I 7270 ------------------- (Id.,. '68~ Stnt. 8M.) If this is intenilcd ils ;l 
, I *  I crinnnnl penalty, tile section should betre- 

pei~ltxl. Code $ 1401 covers it. If i t  is in- 
tended ns u civil pelmlty, the word "line" 
should he cleletetl ;ind the words "civil pen- 
itit#' substiti~ted, to elilninatc crirninal ltlw 
terrrlinology in n civil coulaxt. 

7271 --,,--------------- (Id., 68,1 Stn t. 865.) A11 four si~lscctions- 
.penally, c~ill,ubility. 

. . , , 

%@ft,-.io+t-..-r~--~LL:--- ,(Id., a9 added, ch. 462, title 11, 5 206(a),. 
70 stsrt(.aQi.) 



W6 --------------- ---- (Id., 684 Stat. 689.) 
4911 (c) (2) ------------- (Id., as added 2(s), 78 Stat. 809, as 

amenrdbd 20 u.8. 8 . a  4911.) 
5064(d) .--------------- (Id. aa added, title iT, 5 201,72 S ta t  1334, 

28 ~.s.c. 8 5054.) 
. 6061 (c) (d) ----------- -- (Id., as added, title 11, $201,72 Stnt. 1335, 

20 U.S.C. 9 5061.) 
508~(4) ----------------- (Id., ss added, title 11, 8 201,72 Stat. 1839, 

26 U.S.C. 5 5084.) 
b105(b) ------------ ---- (Id., as oddod, title IT, 5 201,72 Stat. 1%39, 

26 U.S.C. 5 5105.) 
5114(c) --------------,- - (Id., as ddded, titlo 11, $ 201,72 Stnt. 1,342, 

26 U.S.C. 5 6114.) 
5115(b) -------- -------- (Id., ns added, title 11,s 201,72 Stat. 1342, 

26 U.S.C. 5 5115.) 
6117(b) ------------- --- (Id., as added, title 11,s 201,72 Stat. 1343, 

96 U.S.C. 6 5117.) 
5148 ------------------- (Id., a8 added, title II,g 201,72 Stat. 1348, 

96 U.S.C. 5 5148.) 
5171 (c) -------------- -- (Id., as added, title 11,s 201,72 Stat. 1349, 

26 U.S.C. 51 5171.) 
61'77(b) --------- ------- (Id., as added, title 11, $201,72 Stait. 1353, ee 1r.s.c. 5 6177.) 
5178 (c) ---------------- (Id., ns added title II,g 201,72 St&. 1353, 

26 U.S.C. g 511.r8.) 
5179(b) ------------ ---- (Id., as added, title II, 8 201,72 Stat. 1355, 

26 U.S.C. Q 5179.) 
51RO(b) ---------------. (Id., ns added, titlu 11,s 201,72 %t. 1955, 

26 U.S.C. 5 5180.) 
5203(e) --,------------- (Id. as added, title IT, $201,72 Stat. 1357, 

26 ~.s.c. 8 5203.) 
5205(i) --,------------- (Id. as ndded, title 11, 5 201,72 Stat. 1358, 

26 t f . ~ . ~ .  $5205.) 
5207(e) ---------------- (Id, w &dded, tittle IT,  201,72 W. 1361, 

% d.9.c. g 5907.) 
5221 (b) ----.----------- ( I d .  .b added, title 11, $201,72 Stst I$&, 

zsd.9.C. g 5221.) 
52B(d) -AIL---- -------- (Id., as added title 11, 8 201,78 W. 1866, 

26 U.8.0: 1 tid2.) 
5271 (8') (6) --1 --------- (I& as d&d title II, 8 201,79 Stat. 1870, 

26 U.S.C. # .&.) 

6291 (b) -..-.-- -----...- ( ld . ,  s*l .died, ti& 11, $201,72 SW'lS'is, 
26 U.S.C. 8 6Wl.) . - - 

fi801 (d) ------- --------- ( d w ridded, &lo I1,g 201,72 St& 1874, d d . ~ .  aaoi., 
5505 (i) - - - - - - - - - - - - ~ ~ ~ ~ ~  (Id. as added, title II, 8 201,72 Stat. 1391, 

26 rf .s.c. fi 5505.) 

5563 ------------------- (Id., as added, title 11, 5 201,72 Stat. 1407, 
26 U.S.C. 8 5663.) 

5tiM(d) ------------- --- (Id. as added, title 11,s 201,72 Stat. 1410, 
26 d.s.C. 8 5684.) 

6013(b) (5) (n) ----,---- (Id., 68A St&. 733, as amended, 26 U.S.C. 
8 6013.) 

6038 (0) -------- ---- - --- ( 1 4  as added, 5 G(a), '13 Stat. 1014, arid 
amended, 2fk U.S.C. 8 0038.) 

6040(f) ---------------- Id., 68A St&. 747, as amended, 26 U.S.C. h 6046.) 
6047(d) -------,---,---- (Id. em nddcd, 5 7(m) (1), 76 Staut. 830, 

26 ~ S C .  $6047.) 
6048 (c) ---------------- (Id., as added, jS 7(f) ,  76 Stat. 830, 26 

1J.S.C. 5 6048.) 
6100 ------------------- (Id., 68A Stnt. 756.) 
6420(i) ---------------- (Id., as added, ch. 160, $1,'10 Stat. 87, and 

amended, 26 U.S.C. 5 6420.) 
6421 ( j) ---------------- (Id. as added, ch. 462, title 11, 5 208 c , 

70 Stat. 394, and amended, 26 U. . 
5 6421.) 

4.b 
6424 (h ) - - - - -- - - --- -- - - - (Id., as added, title 11, 5 202(b), 79 St&. 

137, and amended, 26 U.S.C. 5 6424.) 
6427 (h) ---------------- (Id., as added, title 11, 5 207(a), 84 W. 

240.) 

6680 -- -- -- - -- - -- - --- -- - (Id., as added, $6(a), 78 Stat. 845, 26 
U.S.C. W 6680.) 

6681 (a), (c) --------,--- (Id., & added, 8 6(a), 78 Stat. 845, 26 
U.S.C. a 66s I. 

6685 - -- - ------------ --- (Id., sssdded; title I, § 101 (e) (4), 83 SW.. 
524.26 U.S.C. 8 6685.) 

70dl (b) ,----- - ----- ---- (I&., 68A stat,-845.) ' 
7123(rs) -,- ------------- (Id., 68A St& 850.) 
'1213 (e) ---------------- Id., 68A &at. 855, as mended, 26 U.S.C. 

$7213.) 
72l4(c) ----------------- (Id., 68A St&. 856, as amended, 26 U.S.C. 

fi 72141 ,. 1303 ( I ) ,  (7), (8) -------- (Id. &A St& 868, as amanded,,26 U.S.C. 

p labs.) . 

9 , .  

7613 (h  j --------------,- (ld.; aa added, ti& I, 8 90 (a), 72 Stat. 
1666,26 U.S.C. 8 7513.) 



, . . .  . . 
~ect io& ~ ib&f;rr~d  Into Title 26 

Former Title 18 Sections . ' Guidelines* 

841 --,-,-,--- ----,----- No change. 
842 .................... Note t h t  false state~nents to the govern- 

, . . , !uent 11n3er subsection (a)  (2) would be 
c~overr~tlI~yl C!do $ 1352. Subsection (a) (3 )  

6 .  

- (B) ,  (b) , (c)., (d) ,  and (e should be con- 1 t~nued yjithout a porinlty c ause in the rig- 
ulatory h t~ .  'Code $ 1812 covers violations 
of these s~ibsc*ctions so only the prohibition 
need re~rrrtin. Considrrnt ion should be given 
lo ~nttking the records rofurred to in sub- 
sectior~ ( )  subject to Codo § 1856. 
'I'llen s~lbsection (g)  could be repealed. 
Subsccl ion (11) slroulcl be repenled. Code 

1739 covc>l.s it. See particularly Code 
8 17% ( 2 )  ((1). 

843 .................... No change. 
844 .................... Subsections (a)  and (b)-penalty, culpn- 

hility. Subsections (a) (3) (R)  , (b) , (c) , 
((I), rlntl (c) O C  sect 1011 8 (52 s11011h1 not I I U  
subject to tliese pennlty clauses. See corn- 
lnent to section 842, supra. Subsection 
(c~)-rcnun~bw. S11l)scction (d) should bo 
rc enled. Code 5 1811 covers it. Su1)section 
(er s11o111d 1 4  r e p ~ l e d .  Code IjS 1614 nnd 
1618 (*over it. subscvl ion ( f )  sho11l11 be rr- 
pealed. Code $$ IS01 and 1705 cover it. 
Suhscvtion ( p )  sllo~~ltl I)o rrq)ri~lctl. Cmlc 
5 18 14 covers it. Sulwction (11) s!io111d be 
rt:pealctl. Codo 5 3.20!2 (2) (c) covers it. See 
nlso tmnment Lo Codn 181 1 s t  Fin:~1 Re- 
porl. 2 18. Sul)sc.c:tiot~ ( i )  s1~11ld t~ ~vpcal(vl. 
Code 1'31 and 1705 covrr it. S11l)section 
( j) sho111d be rcpralrd. .I11 subsect ions to 
which it; spplics shoulcl be repenled. See 
:ilso Code 8 lO!)(i). 

845 .................... Subsection ( a )  slrould be ~nade defenses. 
Sce Cotla Ij 103 (2). 

816 ------ -------------- No cllnnp. 
847 --------- ----------- No change. 
8-18 ------ -------------- No cliange. 

'k'or rllcnrlillg of "l)mnlty," "culpability," "renumber," etc., aee I~~troductory 
Note, R I I B ~ I I .  

I 091 -,-, 2 -,-,-- LLL LL No dlange. Consitlerntior~ sl~ould be giM! 
1 1 ' 1 1  ' to combining this section and section 841. . ! 1 1 ,  , .  1 f a linclor the majority reconunendation of the 

< .  o ) t  I " C'or~~r~iis~ion,~protlnction of, possession of 
i .' 1 . ! - I  : ! And traflick~ng in ha~~tlguns would be 

bnnnocl'in regulutqry dlerne, oxcept for 
t ( . I  ., the military, the police :ind similar officinl 

ilctir+itb. With s11cl1 a scparata regulatory 
schuyt:, for  l l u n d g ~ ~ ~ s ,  tius c&ap@r should 
l)e ~vwrltten to apply only to long guns. 

022 .................... ~ub&ct id~ l  (g) (2)  should be -continued 
wi t l io~~t  pcm~lty clnuw. Code 5 181p 
covers a iriolation of this subspmn so only 

I . ' "  '. - r ' ' 1  t he  - pt&ibition I I L * ~  &n.'l@~b&mtih 
i I I I (  Q' I $  ) 'J ; a)*('d)'l(A)', (fB) i~nd  (C) sl~ould be made 

, , I  l 4 , i  j i a r l . *  3 B L e p e s .  see Code 5 103(2). S u b d o n  
I I - ,  , , . ( a j  (3) (A),  (B) and (C) should be made 

a , I 1  . . I  

I .  

' ' de e n w .  Sce Coda 8 103(2). Sabsection 
I ( a )  (5) &odd be aontin~~ecl without a pen- 

alty clnuse. Code % 1812 covers n violution 
of Ithis subsection so only the prohibition 

+, need rcrnnin. Suhwction (a) (5) (A) and 
1 .  , (B)  should be mudo defensee. See'Code 

$ 103 2).. H~lbsccl ion (b)  should be con- 
1 tinuet \ without . :L pennlt clnuse, Code 

5 l8 l s  covers violntions o i! this subsection 
so o11l.y the prohibit,ions neecl remuin. S~rb- 
section (b)  (1) sl10111cl be clranged by delet- 
ing "and if the firearm . . . years of age." 1 .  

IItnntl.g~ins sllould bc sepr~mtely regulartcd. 
S~tbsoction (b) 3) (A) ,  ( I \ )  arid (C),  
should be ma d e defenses. See Code 
5 103 2). The last two sentences of subsec- 
tion ( I ) sho111cl be ~nade defenses. See Cocle 
§ 103(2). Subseutionu (c) and (d)  should 
be contin~~ed without a penalty clause. 
Codo 5 1812 covers violutions of ltllese sub- 
seotions so only the prohibitions need re- 
main. The lust sentence of subsection (d)  
sl~ould iw made u defense. See Code 
8 103(2). The "rscrpt" clause in sul)soc- 
tion ( e  slloulcl be mtde u defense. See 
Code $ 10.3 ( 9 ) .  S~~bsections (~i)  ~ ~ n d  ( j) 
should be re ,enled. Codr 8 1732 covers 
them. See Co a e $1735 (2) (d). Considera- 
tion sl101ild 110 ~ ' I V P I I  to I I I ~ C ~ I W  the records 
referred to in suLmction (113 subject to 
Code 3 1356. Then subscctlon (111) codd  
be rapunlecl. 

923 .................... No cl~;~ngtl. 



924 .................... Subsection (a)- malty, cul ability. Sub- 
section (b) shod  s be repealed. Code 5 1811 
covers It. Subseotion (c) should be re- 
pealed. Codo § 3202(2) (e) covers it. See 
also oormnent to Code 5 1811 wt Final Re- 
port 248. 

923 .................... This mt ion  ehould be made d e f e m .  See 
Code 8 108 (2). 

936 .................... No change. 
927 .................... No chnngc. 
928 ----,-,------------- No change. 
3615 ---,,-------------- Renumber. 
1201 Appendix No change. Under the majority recorn- 

mendabion of the Commissio~, production 
of, possession of and t raff ichg in hand- 
guns would be banned in s mvgulO/tsry 
scheme, except for the d i ta  e police 
nnd similar official adivifies. '%; ith such a 

1202 Appendix S u b t i o m  (a) and (b)-penality, culpa- 
bilitv. " 

1203 Appendix- --------- This section should be made a defense, See 
Code 5 103 (2). 

TITLE 27 

Intoxicat,ing Liquors 

Title 27 Sections Guidelines* 

202 ---------------,,--- (Federal Alcohol Administration Act, ch. 
814, fj 2(g) ,  49 Stat. 977, as amended, 27 
U.S.C. E; 202.) Subsection (c) relevant, but 
no cllnrigo ~wonmonded. 

204 ..................... (Fedcral Alcohol Administration Act, ch. 
814, § 4,49 Stat,. 978, as amended, 27 U.S.C. 
g 204.) Subsection (a )  (2) should be 
amendcd to conform nit11 Code Chapter 35. 

206 ..................... (Federd Alcohol Adrninistrntion Act, ch. 
84, $(i,49 Stat. 985, as amended, 27 U.S.C. 
9 206.) Subsection (b)-penalty, culpabil- 
ity. This subsection should be changed by 
deleting L'of this section'' and substituting 
"of paragraph (3) or  (3 of subsection 
('a) of this soct~on". Vio 1 ativn of pnrn- 
qrmpl~ ( I ) of snbsrctio~~ (a)  1s nalized 
Ey Code 8 1403 cscept that Cor r e 5 1403 
I~ns :L defense not nftol-(led by pnrqraph 
(1). Scn C ~ d o  8 1408(:!). 

207 ..................... ( I k h m d  Alcohol Administrr~tion Act, ch. 
814, Ij 7, 40 Stnt. 1!)21, IW nn~ended, 27 
U.S.C. 9 207.) Regulatory offense. Note 
that ~ o c b  1411 covers soma of the con- 
duct prohi !, ited by section 203(a) and 
that, unless excepted from tho penalties 
providcd here, vmlations must be rose- 
c a d  at the gmding here See 
Code $1411(2). Noh further that many 
serious violations of these statutes are cov- 
ered by Codo § 1403. 

208 ..................... (Federal Alcohol Administration Act, ch. 
814 8 49 Stnt. 1921, as amended, 27 
U.d.8 (208.) S ubsection (d) -regulatory 
offonse. 

*For meanlng of "penalty," "culpability," "renunih~r," etc., ree Introd~ictory 
Note, supra. 

(1077) 



, 4  I +  I 

~itle'b $ec&&' ' Guidelines* 
1 

464 -,,---7-,---- 2 ---- :- P~na l ty ,  culpnbility. 
636' ---- i ------------- '-1 Sulpe~t~ions (a) (2), (a) (3) .and (c)- 

renumber the references to I'ltle 18 sec- 
, I t,ions. 

1291 --------------,---- Dopanding upon the policies decided upon 
Ir 

with reslwct to appellate. review of sen- 
tences, which was recommended in prin- 

. )ciple by tho Oomqipion, n+me;$rp,nt of 
this section Inny be required. See Commis- 
sion's Final Report, p. 317. 

1355 ----,,---,,,,-,,,-, Insert "civil" before "fines" to conform to 
usage in 28 U.S.C. 85 2461 and 2462. Note 
that, while an offort should be made to 
substit~lto ''civil penalty" wherever bLfine77 
is used in existing laws in a civil context 
(src Tnt,~.odl~ctory Note, para. (6), mpra) , 
it would eppoar prudent to retain tho con- 
copt of "civll fines" in these Title 28 provi- 
sions until such time there is certainty that 
d l  such substitutions have been made. 

1784 ------------------- Bclev:i~it,, I ~ u t  110 c l ~ t l ~ i ~ ~  remmmended. 
1864 ------------------- The last sentence of subsection (b) should 

be repealed. Code 8 1352 covers lt. 
1865 ------------------- Subsection (b) 5 )  sllolrld be imencled to 

aonfonn with d ode Chapter 35. 
1806 - 2  -------- 1 -'------- Subsection (g)-relevant, but no change 

recommended. 
1887 ------------------- The Inst. snnterice of subsection ( f )  should 

be repealed. Code f3 1371 covers the crmunal 

'"t? ts of tho subsection, so only the pro- 
hi ition need reninin. 

1869 '---_'!----:L~--:-:::'S~iI)s~cti& (11) 'sl~hld lie amended to con- 
for111 wit11 Code Cl~nptor 35. ' 

1018 ------------------, Si11)sectioi1 ( it)  slmulcl 1~c.clianged by de- 
leting "fine" and si~bstituting "pennlty", to 
climinalo criminnl lam tcr~ninology in 
vivil  col~test. 

2321 -----------------,- 'I'l~is wt ion  ~lroulcl I)e cli:il~gecl by d e l e t i ~ i ~  
"li~ic~s," to c!limili;~tc t.~.irniliiil law ter- 
111iliolog.y ill civil contest. 



2678 ------------------- Pennlty. 
2901 ------------------- Sal)scct ion (c) sllould he chnrrgcd by delete- 

ing " r ~ l ~ n t ~ r y ~ '  nnd "mnyhem," by adding 
"nggrav~ted in~oluntary sodomy;' after 
'Lrapo," by rtdding a "p" to ''kidnqmg," by 
deleting "or housebreaking in the night- 
time . . . unishsbla 8s a felony," by 7 adding "t. left by threat of violenc~, ng- 
gravated assault,, nM h m "  b a t -  "bur- 

Subsection (e) should be chaqed  
$7&king " s e c t h  1" nnd wbstitatmg 
"section 10 (j) ". 

2902 ------------------- Subsection (c) should he repealed. Code 
$1306 eovcrs it. SCO Code 5 1306(3) ( a ) .  

Sections Transferred Into Title 28 

Former Title 18 Sections Guidelines* 
243 -----------~,,---- -A Penalty,c~rlyability. 
291 .................... Petlulty, culpetdity. 
645 ----------------- --- See commont preceding present 18 U.S.C. 

$648 to be tmhsferred to Title 5. w l a -  
toq ofle,nse. This section should be 
chanpd by deleting "or converts . . . of 
unot her." 

846 Ske conirnent preceding present 18 U.S.C. 
8 643 to be transferred to Tide 5. Tk tory offcnae. This section slloul 
changed by deleting "or converts . . . of 
~riot~her." 

647 -----+-------------- Seu com~rlcnk preceding present 18 U.S.C. 
8 643 to be transferred to Title 5. Rcgula- 
tdry offense, culpability. 

1421 --&-------- % comment preceding presant 18 U.S.C. 
. 3 643 to be trmmferred to Title 5. Itcgula- 

tc)rJt offense, culpability. 
lglO ,--LA ------- i---~,, Penalty, dp%bili ty.  
1911 ----L-~-J ---- L--,,. Yen&lty,cdpsbility. 

t , I  2OTB --1L --,--,--' -,,-, ~ e n a k ~ ,  culpability. 

*For meaning of "paalpeoalty," "culpability," "renumber," e k ,  see Introdnctory 
Note, suPra. 

TITLE 29 

Labor 
Title 29 Sections Guidelines* 

161 ----- -- -------------- (National Labor Relations Act, ch. 872, 
5 11, 49 Stat. 455, as amended, 20 U.S.C. 
1 161J Siil~section (2)+onsiderntion 
slloul 1w given to mnkm the m~bpoenns 
of the Honrd subject to c o t e  $1342, SO that 
resort t,o the court is not alwsvs nwsssrv  
to mnke out n violation. See -code § 1345 
(4)  (a) (iv) and (41 (b). 

, \ ,  

162 ------------,-------- (National Labor Relations Act, ch. 372, 
4 12, 49 Stat. 456, as amended, 29 U.S.C. 
5 162.) This wctlon should be repealed. 
Code 9 130l covers i t .  

186 ..................... (Labor Mann ment Relations Act of 
1947, ch. 120, &le 111, $302,61 Stat. 157, 
ns amended, 29 U.S.C. 5 186.) Subsection 
(d)-pennltv, calpahility. 

216 ..................... (Fnir Labor Standnrds Act of 1988. ch. 
676, B 15, 52 Stat. 1068, as ~lrncnd~d. 29 
1J.S.C. $ 215.) Sce colrlrner~t to secttion 21G, 
hfra 

210------------- -------- (Fair tnbor Standnrds Act of 1838, ch. 
670, 8 16, 52 Stat. 1069, ns nmended, 29 
U.S.C. 5 216.) Ragulntory oflense, but note 
t h t  s~~bsections 215(a) (3) and (4) do not 
provide penaltiss for violattion of mgula- 
tions, and might therefore be penalized 
more severely. Subsection (a) (5) of sec- 
tion 215 should be ohnnged b daleting 
"filed or". Code 5 la52 aovers it. &meidera- 
tion shodd be given to making the records 
required to be kopt by 8 211 (c) subject to 
Code 5 13.56. If that is done subsection 
(a) (5) of mt ion 215 should be changed 
by deleting "or to make . . . a mntarinl 
ro~p~ct*" 

259 ..................... (Portal-to-Port.nl Act of 1947, ch. 52,g 10, 
61 Stat. 89.) This provision should ho 
made a defenm or  an affirmative defenm 

Code 103 rind 609. 
*Fur q, d n g  of ''pen~lt$," " P I I I P ~ ~ ~ ~ J  Jfp," "N*lll l lf l~~r," c~c. ,  RIIC rntmclt~vtory 

Note, dupX 



308 ..................... (Wel f~~ro  rmd Pension Plans Disclosim 
Act, $0, 72 Stat. 1002, n s  amended, 20) 
I J.S.C. Fj 308. Subsect ion (a)-pennlty, 
cul ability. ubsoction (o)-no chango 
(olfense). 

B 
308c .................... 

, mnde n defense or an aflirmntivo defense. 
Srt* Code #$ 103 IL I ICI '~~~ : '  ' ' '. 3 " 

3088 .................... (Welfnre nncl I'onsiou Plnns Djsdosurs 

i ' c t 7 8  

14, ns ndtlctl, 8 l ( i ( t~ ) ,  76 Stat. M,26 
I T S .  . 3080.) S~ibsection (c) (1)-re- 
n~lrnber present sections 281 wt l  2 R R  of 
Title 18 with tlwir new Titlc 5 nn~nbcrs. 
Section 1911 of Title 18 mns repealed in 
1 !)62. 

439 ..................... ( r,~l~nr-hfrlllagc~ lrn t 13cpn1.t ing nntl Dis- 
c.losiire Act of 1959, Title I I, 209,73 Sttit. 
52!).) Sribseatioii (a)-penalty, cdpnbil- 
ify. S~~bsoction (I)) slroulcl he repealcd. 
Code a 1382 covers it. Subscction (c)--con- 
sitlcrntion sliould I)c givrn to lnnking tho 
rvtw~ds rcqui~vtl I o 1 ~ 1  lwpt hy Illis ~ 1 1 1 ) -  
tblii~pter sihject to Code $ 1356. Sul~section 
(I-) could tlien be repenlcd. 

461--------------------- (T~nho~*-nlnnnget~~t~nt Hclmrti~~ ltllrl Ibis- 
(.lssiim Art of 1950, Title IT& $301. 73 
Stnt. 530.) Subsrction (c)-penalty, rul- 
pbility. Siibseotion ((1)-lrennltv, clil- 
pnl)ilitv. This s~~bsertion shor~ltl 110 
clrnnged by deleting "makes n false-. . . 
this section or", matter covered by Code 
$ 1352. Cousiclcr:~t ion s11o11ld br given to 
~rraking thr recortls wfrrrrd to i n  the src- 
onrl 11iilf of t11~  stwtenc.r sttbject to Code 
8 135G. Then thc c ~ ~ t  ire s~ll)section coulcl be 
I-t~pcaled. 

463 ..................... (T,abor-hTnnnge~r~e~lt Rcpr t ing  nnd Dis- 
rlosnre Act of I!)59, ' l ' i l . 1~  111, tj 303, 7.3 
SInt. 531.) Siibsert ion (1))-ponnlty, cul- 
pnbility. 

501 ..................... (T,nl)or-Mtinn~c~nrent Rq)orting ant1 Dis- 
r loar~~v Act, of l9T,!), Tirlt. V, 6 601,73 Slrrt,. 
535.) Sul)srctio~~ ( c )  slrould be repealrtl. 
('otlc. R 1732 c.ovcl~ it. Stvr Cotlt1 8 I i - t O ( . j )  
(11). 

502 ----. .--------------- ( T ~ : L ~ ~ O ~ - ~ ~ I I I I : ~ P C ' I I ~ ~ ' I I ~  12t.porting and Dis- 
rlostira Art of 1959, 'Fitlo V, 8 502, 73 
Str~l. 53G, ns n111t~11il~c1. 20 IJ8.C. ,8 602.) 
Sr~lwoticn~ (b)-lwnnlt~v, cn1pnl)ility. 

603 ---------.----------- (Li1)or-hfilnn~nlcnt Rcportin ~ lnd  Dis- 
elosllre Act of 1959, Tltle Tf 5 603, 73 
Stnt. 536.) Snbsection (c)-penalty, cul- 

% 

. . 
I . .  

pnbility. 
(IJabor-ll~imngenicl,t Reporting nnd Dis- 
cldsure Act of 1!)59, Title V, $504,73 Stnt. 
.53G.) Sul,sccfion (u) diould be challged by 
deleting "extortion7 errrbexzlenrerlt, g r m d  , 

Jnrceng," and s~ tb t i f iu f jn~  . :tLfsl~nious 
theft,': by deleting LL~iolnt~orl  of nnrcotia 
litas," nnd s~~bstitmting % drtig felony:' 
:uld by deleting Lbnssault with . . . bodily 
in jury," and ~ ~ 1 x 4  itmting %ggravated 88- 
srinlt,, nggpvated involuntnry sodomy, 
atton, ted mllrtlcl.,". This subscrt,ion 
slloulc firrther be amended to. conforrn 'F 
with Code Clmpter 35, SubSe~tl90 (b)- 
l )~ra l ty ,  oulpaldity. 

. ( I~bor -h l r~snper~re~~t  Reportin l6 nnd Dis- 
closure Act of 1!)59, Titlc V , 602, 73 
Stnt. 539.) This section shoulcl be re- 
pc:lled. Cade $l'i:?2 covers it. "Threat7' ~n 
Code 5 1741 (k),(r)  covers the conduct in 

( I Iiis spction. Cotlo 1740(3) which applies 
8 01)1(g) t o  theft by threat b r~ngs  

the conduct under federal jurisdiction be- 
L L 

C I I I I S ~  29 1T.S.C. 5 202(e) defines em- 
 lover?' as an twployor 111 tin inilnstry 

., 
(Lrtbor-lllnnirp~~l~nt Eypartin and Dis- 
clos~im Act, of 1!,59, T1110 V{ 8 605, 73 
Stat. 540.) This section should bo chnnged 
by deleting LLextortion, embezzlemellt, 
n a n d  ltw~eny," ;lrd suhstitoti!lg "feloni- 
ous tllaft,,", by deleting "viol?t,~on of nar- 
cotics laws,'' nnd substitutln F R drug 
fel~ny,': and b deleting "nssnll t with . . . 
I)odily i n  jorp;! :llrd s ~ ~ b s ~ i t a t i n g  "nggrn- 
wtcd assuult, nggrnvated . -. involunti~ry 
sodomy, ntt~mpt ed n~urder,". 

530 --.------------------ ( I,nhor-Dl:~nnprr~t~~~t Rnp~rt~ing nnd Dis- 
rlosure Act of 1959, Title IT, 610, 73 
stet .  541.) Pennlty, cul mbility. This scc- 
f ion slIould ix? vlrnngrd 11y dt:letin~ "or 
nttenlnt, to re~tr:~ill, c ~ w ~ C O ,  01' 1ntimld:lte. 
('ode 8 1001 co~crs  it. 

689--------------------- (Ap nis(y-ilninnt ion in limploylnerrt Act 
of In($, a 10, 81 Sttrt. 605.) 'I'his sedion 
s~lOllld be repcirlcd. Code 9 1301 COV~I'S it. 



TITLE 30 

Mineral Lands and Mining 

Title 30 Sectione Guidelines* 
(Lead-Zinc Small Producers Stnbilizntion 
Act of Oct. 3, 1961 8 9, 75 Stat. 768, as 
amended, 30 US.& 8 089.) Subsection 
(a) should be m ealed. Code 5s 13.52 and 
1732 cover it. Su section (b  should be re- 6 
pealed. Code $0 1732 and 1 34 cover it,. 4 
(Federal Metal and Nonmetallic Mine 
S a f e  Act, 6 lor 80 Stat. 7'78.) Subeectiorl 
(k)--eonsideratlon should be given to 
making these subpoenas subject ,to Code 
p 1342, so that resort to the court is not al- 
ways necessnry to make out a violation. See 
Code 9 1342 (4) (a) (iv) and (4) (b). 
(Federal Metal and Nonmetalk Mine 
Safety Act, fi 14,80 Stat. 782.) Subsection 
(b)-penalty, culpability. Cf. Code $1613, 
pnr&ulnrly suhsed in11 (2). This  sul~sec- 
t ion  sh0111rl )-w rl~nn& by drleting the lnst 

(Federal Coal Mine Health and Safety 
Act of 1909, title I, $ 100, 83 Stat. 756.) 
Subsection (b)- nnlty, culpability. Cf. 
Code a 3003. Su i? section (c) should 1)o 
chan by doleting " h c s ,  and imprison- 
me.ntpCodo 1403 coven it. Subsection 
(d)  shoiild be re aled. Code 3 1352 covers 
it. !lhbsectiton oulpnbnlity. 

TITLE 31 

Money and Finance 

Title 31 Sections Guidelines* 
155 .................... (R.S. $243, tlsumonded,31 U.S.C. 3 155.) 

Penalty, culpability. Note that this offense 
probably should not be n Class A misdo- 
~necrnor k u u s o  it involves less serious be- 
havior than Code 1372, wluch is a Class 
A misdclnennor. his section should be 8 
amended to conform with Code Chapter 35. 

I 63 .................... (KS. 5 243, as amended, 81 U.S.C. $163.) 
bee coriunellt to sectiou 155, wprn. 

243 .................... (Military Personnel and Civilian Employ- 
ees' Clnims -4ct of 1964, § 8, as added, § 5, 
79 Stnt. 701,31 U.S.C. 9 243.) Penalty, cul- 
pabili ty. 

395 .................... (Coinage Act of 1965, title I, $ 105,79 Stat. 
255.) Subsection (b)-regdntory offense, 
culpability. 

4365 -,------,--,-------, j79, as amended, 31 U.S.C. Ij 666.) ARaS. ubsection 3(' (i)-penalty, culpability. 
1003 - ------------------ (RS.  8 243, ns amended, 31 U.S.C. 1003.) 

See collinlent to section 155, w p m .  
1018 ----------- -------- (R.S. 244. Ponnlt , culpabi1it.y. Noto 

that this o A e n s  pro g ably should not be a 
CInss A misdemennor bocauso i t  involves 
Irss sorious behavior than Code § 1372, 
which is a Class A misdenlemor. 

Sections Transferred Into Title 31 

Former Title 18 Sections Guidelines* 
336 .................... Penalty. 
337 -,---------,-------- Pennlty, culp~bility. 
475 .................... Regulatory offense. 
480 .................... Regulatory offense. Tho "oxce t" clause 

should be made a dcftwse. See &do 5 103 
( 2 ) .  ,-, - 

112 ----- --------------- First parngmph-rons~nr.  Second pam- 
grnph-ponnlty, culpability. 

*Pot meadng of "penalty," "cul j~nb~ty," '%mmkr," etc., ace IntrotIuctory 
Note, aupru. 



--------------- ----- TI& soctiori sl~ould be than ed by dolot- 
ilig "Notwithst~iding any ot y ier provision 
of tliis cha ter,". Autliorization by tliiv 
sect ion is n ! efonso to a prosecution under 
Code 5 1762. Soe Code $1752(3). 

. 1 . 1  I '  

, I  L.1 '1 ---- L --------,--,-- I--- (Act of Aug. 4, 1801, cli. 299, $4,28 Stat. 
* $  . .. . '903,11s nmendd, 33 U.S.C. 1.) Rebwlatory 

ofi'ense. This section slioul be changed by 
/ I  . I  ( 8  

I 
deleting %nd every corpomtion". Code 
$ W!! covers it. 

8--------:--,------- (Act of hIar. 3,1909, ch. 264, 5, 35 Stat. .ii '--- 818.) Regulatory offense. his sectioli 
shpuld IN changed by deloting "for wliicli 
the owner. . . or collectively responsible,". 
Codo Cllupter 4 sets forth the rules on 
complicity. 

3 ----------------,------ (Act of ,July !I, 1318, ch. 143, siibcli. SIX, 
$$ 1-4, 40 Stnt. 892, 803.) Rerulatory 01- 
Itme. Tho third ptrn~grapli. o k this section 
sl~olrld be changed b deletlug "and every 
corporation wliicll". k d e  $102 covers it. 

157u ,----. (ho t  of Out. 30, 1!W, 77 Stnt. 381.) Sub- 
seclion (c) -pond ty, culpability. 

1 (Act of .T~~lic 7,1897, ch. 4,s 3,30 Stat. 102, 
a+ irmaniled, 33 U.S.C. $158.) Regulatory 
oll'enue. 

244--1-,-, -,----,,; ------ (Act of Fcb. 8, 1805, ch. 64, $ 2, 28 Stat. 
. I  ' 649, as amended, 33 U.S.C. 82-14.) Subsec- 
, ,  tios AIL)-regulntory off(mo. 

354 ---,------,---------- (1t.S. $ 4 2 3 3 8 , ~  added, $4, 62 Stnt. 256, 
33 U.S.C. 8 354.) Regulatory offense. 

368--: ---,,,--,,,------- (Act of Sept. 4,1890, ch. 8S5,§ 2,26 Sh t .  
425.) Ponal ty, culpability. 

391396---c ------------- (R.S. $8 43004305, us amended, 33 U.S.C. 
$9 391-4396.) Tllese provisions arc obsoleta 
ant1 slio111d be repenled. Sections 391-395 
are covered by the Federal l iu le~  of Crim- 
i n d  P r o c ~ d ~ ~ r e ,  and section 306 by 28 
U.S.C. g 2461. 

305 -------------,------- (1i.S. $4304,) Tl~is  scction sllould be 
cllan~ed to co~ril~ort with tile Code's classi- 
ficstion of olfonsw. Seo Code 8 3002. 

+For mec~riing of "pe~~ulty,'' ~~111~1~1blllty.1) "renumber," elc., nee Ir~trotluctor~ 
Note, nupru. 

( I O X i )  
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6 L 643 ..................... (Act of Au& 'L,1!)40, ch. 76% V, 9 610, 
GO Stt~t. 849. ICegdritory oife~ise. Consid- 

t ,  . ,  , , I I erution ehou 1 d be giver1 to nutking tl~ese 
I I subptmas subject to Code Cj 134% Tlien "or 

who refusaq . . . under mid sections," 
could be doluM. 

854 ..................... (Act of Feb. 21, 1801, ch. 252, §§ 1, 2, 26 
St at. 766.) Ponalty, culpability. 

8.55 ..................... (Rivers and 1Iarl)ors Appropriation Act 
for 1922, cli. 427, § 11,42 Stat. 1043.) Pen- 
alty, culpabil ity. 'l'lio "P~o'vided" clause 
should be ~nndc :I de f~~ise .  See Codo 8 103 
(2). This section should tx clianged by de- 
leting "or persons". Sco 1 U.S.C. 5 1. 

ti01 ..................... (Rivers wicl I lrilbors Appropriation Act of 
1888, ch. 8ti0,$ 1,25 Stilt. 419.) Regulatory 
offense, culprd)il ~ t y .  

(;82 ..................... (Act of hI:lr. 1, lH!):l, (.]I. 183, $ 22, 27 Stat. 
510.) I'en:tlty, c~~lpirl)ilily. This section 
sl~ol~ltl I)e elii111gc11 Iy I I O I P L ' I I ~ ~  tlic first sen- 
tenre. C'odo $ 1705 covers it. This section 
sl~ould furtlirr IN? clinngcd i)y deleting 
" I N ~ ~ s o I ~ s ' ~ .  SVU 1 I J.S.C. fi 1. l'his sectio~i 
sl~o~iltl  11114 lirr bc ( : I I : L I I ~ N ~  by deleting %)r 
cc~r mrntion, tlirir rrpnts or r~nployws,". 
( d o  a$ 401,402 nnd I03 rover it. 

915 ..................... ~ , o ~ ~ g s l ~ o r i ~ ~ ~ ~ c : ~ ~ ' s  I I I I ~ ~  Ilarl)or Ivorlicrs' 
&mpss;Ltion Art, ell. SO!), 5 15, 44 St*. 
1 M1.) S~ll)s~~rtion (11,)-pcntilty, culpnbil- 
ity. Notr t li:~l s ~ r i o l ~ s  viol:rt ions ~ L I V  C O V O ~ C ~  
I by ( ' o h  5 1 732. 

9-27 --------------------- (Lon~,rshorernrn's :m(l ITn14)or Workers7 
Clo~npc~isntion Act, cli. SO!), $ 27, 44 Stnt. 
1438, rrs nntel~tletl, 33 1J.S.C. 5 !)27.) Sub-  
section (b)-consitlarr~tion should be given 
to 111:tking thew sul)poen:is subject to  Code 
$1342 so that resort t o  the r o ~ ~ r t  is not :ti- 
mays aiecessnry to ntnkc, out n violat ion. See 
Code $ 1342 (4) (ri) (iv) tirid (4) (b). 

9% - ------------------- hngshoremen's mid TTilrhor Workers' krn nsntion Act, ch. MD, 28, 44 Stat. 

ity. 
? 1138.$~ibsection (b)-pelis ty, culpabil- 

931 .................... I;oryshorernen7s and IInrbor Workers' b omporisatio~l Act, ch. 500 $ 31, 44 Stnt. 
1439.) This sertion sliould be rcponled. 
Code 1352 covers it. 

!W .................... (I~ongshoremcn's nntl I lir rhor Worlirrs' 
Compcr~sntion Ad,, ell. 509, 5 37, 44 Stnt. 
1442.) l'e~~:~lly,c~~~l~~:~l~ility. 

938 -----------------,-, (llongshoremon's rind 11nrl)or Workcrs7 
Cornponsntiori Act, ch. 500 9 38, 44 Stnt. 

I 
' I 

1442, ns n~eca~lcd, 35 u.s.~. $938.) Sub- 
section (ti)-pe~~alty, culpability. This 
subsection should he changed by deletin 

S 
% "shrill be a lv  . . . wcretur and treasurer, 

mutter covered by 5 403. ubsection (b)- 
penalty, culp:d~ility. This subs~ction 
should he changed by deleting "nnd in 
:wy . . . for snch fine." Code 403 covers it. 

941 -,------------------ ( I nngshoremen's and Eirrrbor 1fT0rkers7 
(:o~i~pensution Act. ch. 509, 41, 44 Stat. 
1444, ns nmended, 33 U.S.C. 5 MI.) Sub- 
section (f)-regulirtory otfense. This soc- 
tion should be cliangecl by deleting "or 
who willfully hinders . . . enforc:ement of 
this sect.ion," mi~ttcr covered by Codn 
$ 1801. This s~~bsert io~i should further be 
cl~i~ngrtl by deletir~g ":inti in any awe . . . 
mow t 11;t 11 $:l,OOO.", matter co\*crcd by Codo 
$ 403. 

990 .................... (Act of M:ly 13,1954, cli. 201. $ 9,68 Stnt.. 
!)K) Sulwetio~i (:I) sl~or~ltl be relwnlcd. 
'I'l~e S:li~tt L:iwwice Development Corpo- 
r:~t.ion lit,s witliin the ('ode c\etinition of 
" , ~ ~ V P ~ I I I I W I I ~  ." QIV Code $ 109 (111) (iv). 
1'rope~'ty o f  the (:o~~pot*iilio~~ is thercioro 
property of the government. Code $5 1732 
:i11cl 1737 covel* ll~eft rind mishnntllinp of 
fctlcml ~rovcrnrrrcnt property. Subsection 

is ttwefore rinneccssnry. Subsection 
sliould be repealed. Code $5 1:%2,13FiG 

r~nd 1732 cover it. Snbscction (c) should be 
tlelc*tctl. ('od~j 1901 iincl 1733 cover most 
of the conduct nic~itioncd. In  atldition, tlia 
C'odc does not conti~lue the crime in pws- 
m t  18 1T.S.C. $371, of conspir:~cy to de- 
frnl~tl the p o v t w ~ ~ ~ ~ c n t ,  I)ivxuse   no st o f  tho 
c m t l ~ ~ c t  is c.overeil 1)y more precisely de- 
f i n d  crimes ant1 tlrnt conduct wliicli is not 
coverctl is too vnguely deti~ied for criininal 
~ )~~r l )oscs  1) "cot~spir:icy with intent to du- 
frn~ttl." 'Fir, i' plilasc "to defcnt its pnr- 
poses" is ;IS vi ipe as "intent to defrniltl." 

1005 ------------------- (Oil Pol l~~t ion Act, 19(;l, 5 6 , Z  Sttit. 40:l.) 
I<egulntory offelm. 

1008 --------------,---, (Oil I'oll~~tion Act, 1981, 5 9, 76 Stnt. 4o4? 
11s ;IIIICWIC'CI, 33 1J.S.C. 8 1008.) Suhsrct,iou 
( f ) -ya l ty ,  c~~lpd)ility. ( 'onsi~lcmti(~~~ 
Y I I O I I I  be I V O J ~  to ~r~:~kil ig t h ~ t !  recorcls 
suhjwt, to 8 0 t h  5 135f;. ' 1 ' 1 1 ~  "ii~i(i if . . . I I I O I I ~ J ~ S ,  or I)of11." ro1111l 1w tlelctctl. 



TITLE '95 

Patents 

Title 35 Sections . . Guidelines* 

TITLE 36 

Pat,riotic Societies and Observances 

Title 36 Sections Guidelines* 

Sections Transferred Into Title 36 

Former Title 18 Sections Guidelines* 

*For meanlng of "jenalty," "culpnI)Illtg," "ren~~mber," etc., sco Introtlrlctory 
Note, supm. 

(1698) 



TITLE 38 

Veterans' Benefits 

Title 38 Sections Guidelines* 
787--------------------- l 'l~is scctio~i slioultl 110 rcy~u~tlcd. Code 

$$ 1739, IX IJ ,  401, 100.2 111111 1004 cover it. 
3313 .................... Consicleratiorl sl~orrlcl LK. given to making 

tliest, srrl~mulits s~ibjcct 1 0  Cotle § 134.2 so 
that resort to 11ie coi~ll is ~iot iil\\~ilys neces- 
sary to makv o11t ,z violatiou. See Code 
5 lSU(4) ( a )  ( iv)  :itid (4) (b). 

3405 ----------,--------- 1'e11:~Ity, cul ):tl)ility (b'l~itrrl lal)or"!). This 
scchiorr s l m ~  \ rl I)u t~l~iirigt:tl 1)y tlt4ati1ig L'or 
a t t t m l ~ t ~  to . . . c11:1l'gu or receive," mitt- 
b r  ~o \~c!vd  I,y ( lotla $ 100 1. 

3501 .................... I'el~:tltg. Co~~si(lor:rtion slio~tltl I I ~  giva~r, 
11owcvc:r. to ~'t~l)t~iiling t,l~is stvt iori iint l c ~ t l t l -  
i ~ ~ g  to t 1 1 t b  list of spcv.iir I juristlit.t ion:~l hW 
for t h f t ,  ill ('ode 17-lo(&). tlic ilrscrip- 
tion of' t11c ol l ' tdr r  ill111 o f  ~ I I C  property 
c o l ~ t u i ~ ~ ~ ~ c l  i l l  l l~ i s  sc~.ticm. 

a - Ju02 .................... This scctiou sl~>ulil I I ~  repealed. Code 
3s TI:::! n111l 1734 COW it. 

3505 -------------------- Sr~l)sc~c*t ior~ ( I>) - r~ t~ l r~~ l~r l~ r .  

Section Transferred Into Title 38 

Former Title 18 Section (; uidelines* 

TITLE 39 

The ~ o G a l  Service , 

Title 39 Sections Guidelines* 

410 ..................... Qu1,section (b) (2) sliould be chmged by 
deleting "the I'ostul Service". No w t i o u  
of the now Coclo deals sl)wifically with 

602 ----- - - -- - - - -- -- -- -- - S ~ i b s ~ c h n  (c) sliould bu clr a n g ~ l  by delet- 
ing (*l(iW of titlo 18" :tntl snbstit u t h g  the 
llew Title 39 section nunibor of p w n t  

1008 --,----------------- S11l)sec~t ion (it) s l ~ o d d  Lo chingcd by &lot,- 
ing bbcl~;~pter 83 of title 18" i d  substituting 
tlw IICW Title 39 section 11~1nben of present. 
18 1J.S.C. cli. 83. ;Sulmction (b )  should 

reference to tliidJost:li Service. 
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) I  t 

. , TITLE 40 

Public Buildings, Property, and Works t 

I ( t ,  

Title 40 Sections Guidelines* 

*For mcn~illig of "pennlt~ ,"  "culp~rl)ility," "rcml~inl~w," t?tv., ncc I ~ ~ l r o t l u c l ~ ~ r y  
No(c\, rrrpru. 

( l(I!IH) 

193s -------------------- (Act of Ode. 24,1.951 ch. 559,$6,65 Stat.. - 
035, ns amended, 40 ~ S C .  5 193s.) Regs-, 
latory offense. This section sllould be. . 
chnnged by duleting the "Prmrided,"' 
clause, which is covered by Code 5 1705. 

2 1 2 ~  .................... (kct 'ofljl\ly 31, 1946, CIL 707, 5 14,  GO^ . 
Stat. 7N, ,p;g lamended, 40 U.S.G. # 212b.). 

' Subsection (a)Lregulutory offense. Snb- 
I , ,  . . I  

sect ion ('b) should be ~ h q g e d  .by deletin 
the uProvided," clauso, which IS covere 

: . , i 5  # : I  . I by Code 8 209. 
I 

1 318c ------------- 1 ------ (Act of Juna 1,1048, ch. 369, $4,  G2 Stnt. 
., . ' 

281.) Regulatory offense. 
I ,  332 ---------- 1 ---------- Act of Aug. 13, 1962, titlo I, $ 106, 76 

. , gtat. 3 5 , )  h latory O&I,W, mtic11- P t lurly h s u s a  o sectioll 331, culpa illit.y. 



TITLE 51 . - 

Public Contracts 

Title 41 Sections Guidelines* 
39 - - - - - - - - - - - -- - - - - - - - - - (Act of June 30,193G, ch. 881, 

2038, as mnenderl, 41 U.S.C. 
sideration sliould l)c yiven to inal~ing these 
orders subject t;o ~ o a e  P 1342 so that re- 
port to the court is not nlwnys necessary to 
make out a violntion. Seo Code $134.2 
(4) ( n  ) (iv) and (4) (b) . 

51 ---------------------- ( A c t  of March 8, l!W(i. cli. 80, $ 1, 60 Stat. 
3'7, ns r~mendd, 41 U.S.C. 5 501.) SGC COITI- 
mcnt to sect iou 54, inf /*a. 

54 ...................... (Act. of brn~.ch 8, 1946. ~ h .  80, 8 4, GO Stat. 
38, as nmend~cl, 41 U.S.C. $54.) Pennlty. 
Consicleration should be given to incorpo- 
rating this section into section 51. Cpn- 
sitlcrntion sllould be ,aiven to redrnftlng 
section 51 along the lines of Code $ 1758 
or to adding this jurisdiction to ~ o d e b  1758 
nnd deletirig section 51 nnd this section. 

Sections Transferred Into Title 41 

Former Title 18 Sections Guidelines* 

TITLE 42 

The Public Health and Welfare 

Title 42 ~ect i6ns Guidelines* 
246--, ------------------ (I'ublic IIc~iltli Srrvitx Act, d l .  :Ji:l. tiflc 

111. 314, A8 Stat. 693, as n ~ n m d ( ~ ~ l ,  4.2 
1i.S.C. Ej 240.). S~~bsectioli (7) ( f )  (.I)- 
r.oic.r.cnc.tr t ~ )  ' l ' l t  le 18 provisions slto~~ltl be 
c1i:ingctl to ('ode 1362, 1:V.Q l:lfiA, 1372 
and to the nurnhcr~rtg of the Titlo 18 sec- 
tions trnrisft:rred illto 'I'itlc 5, Co11sitle1.a- 
tion s l~m~ld  be gi\.en to dclrt.ion fro111 
Title 42 i d  Irsnsfcr into Title 18. 

260 ..................... (J'nblic. Henltli Service Act, cli. 373, title 
111, F 323, 58 Stat. 697.) Substitute 
"7103" for "751 and 752." Sections 751 
and 752 were repealed in 1948 and 
covered by 18 1J.S.C. 5 4005, mliicll the 
pidelincs renumhrr as 7103 wit11i11 Par t  
El of Title 14. Also, s r~bs t i t~~ te  L'wl.rec- 
tionnl Encilit.ies" for "pwal and cor- 
rcctionnl insl,itutions." Consideration 
shonld bn given to 1.rnnsfor into Title 18. 

257 --------------------- (Pul>lic IIcnlth Service Act*. ch. 3'73, titlr 
111, $341, 68 Stat. (398, :is a~rirwdrd, 42 
1T.S.C. 5 257.) R r f r r e ~ m  to tlic Federal 
Yoilth Corrections Act sl~or~lcl I)(: tlclctetl. 
Soe the guidelines for prrscml, 18 1T.S.C. 

5005-26. * 

269 ..................... (l"ld)lic 'I'Iehlth Stwit-c Act, (41. 373. t itlc 
111, 5848, 6'R Stnt. ci99, n s  ri~~~twdctl, 42 
t7.cS.c. ag 959.) ~ ~ ( ? r c ~ ~ ~ e  to 18 U.S.C. 
Pfi 710-?X% hid 5 74411 should be deleted 
~f gmd-time and employme~~t allon-- 
nnws nre discbntinued. Referenc~s to 18 
U:S.C. 45 7SG723c should be changed to 
Cdd& &a40143 and the new numbers 

i$an to present 18 U.S.C. $5 3570 nnd h. 

*For ~ t ~ c r ~ r ~ l n g  of "penalty," "culpabllitj)," "remmber," ek., see Introductory 
Note, aupra. 

(1701) 

, 

i 

. 

*For meanlng of "penalty," "culpn~lllty," "rennniber." etc., see 1nt.rodactnry 
Note, rrrpra. 

( 1700 1 



2 - - - - - - - - - - - - - - - -  (Public Ha~l t l l  Setorica Act, ell. 373, t i t le-  
111, § :145,58 Stut. 701,as a~~lerlded, 42 U.S. 
(:. 5 26 1.) T~xdickin in nun:otics genernl- 
ly is covered by C d o $8 1821-29. Consid- 
(:ridion slamld he giwu to ratnilling them 
projisihrl'bh i ~ ~ t ~ o d ~ l c t i o n  of d n ~ p  ns IL 
new puvisio~l 41 tFp Code or as ~ m r t  of 
specid w n t i n b ~ d  l)mvisiol~s for en=- 

, .  ,.. ~ I O I I ~ ~ I  f ' i i l t i .  I ~ l t r @ l l ~ i l l ~  ~ o ~ ~ t ~ ~ \ ~ ~ d  
for wci~pe. aitlir~g esriipk: etc< are & . ITtI 
1 ) ~  h h  fig 1803, 130ti 1111~1 1309, ],rlt 
~)rnr~isionu do not cover volu~it:~ry rolnmit- 
t~iot~ts, 1 f c~ittlirtnl per~itltics :LIB co~lti~~rlcd 
in the ulva of vo11111t:iry C O I I I I I I ~ ~ I ~ ~ ~ I I ~ V  for 
the int~-otlr~ctio~t nf ront1xflb:111~1, co~~s i t l~ lx -  
ti011 s11011ld h given to :mel ldi~g C ~ C  
5 1306 n11d grm1111g ;L ) p~q) t~ i i i t e l~ .  NOII- 
dntg or ~ w : i p ~  1 w 1 t  121 ) : L I I ~  sl~ol~lcl h ro- I 
taincd \vil l i  lwtlnlty :tcljust~llc~tt. 

2G2 .................... ( I'dAie 1 h~iltlt S ~ I T ~ < U ( ~  .let, c-11. :ii:l, title 
I l l .  8 :15l, 58 Stilt. 70p, :IS i t l~le~~drd,  +? 
17.S.c. 8 W 2 . )  S111)sec:t ion (:L)-sul)stituto 
"tr:rllicbs" for tltu I I I I I K I I ~ I ~ C ~  ~ I ~ s c r i l ) i ~ l ~  ~ I I C  
criltlil~ill Iwll:rvio~-. SIT C n l ~  5 175!) ( 8 )  
(a) .  Sr1l)wction ( 1 ~ ) l : l r l  ,ability. Sul)sec- 
ti011 (c~)-(ltd~to. wvend ))r Coda 16 1301, I 
1802. Sillmwtio~l ( f ) - - l ) twt l t  . I < c t : ~ i ~ ~  ; ~ u -  
tlloritg to panislt rioli~tios. delete ((or aid 
nncl alwt in violi~t.illg.". Code 5 .to1 covers it. 

263 .................... ( 1'111Ac 1 Lei11 tlt Swvi(~t~ .Id, PII.  37:4 title 
111, jl 363, as i1d1l~1, 8 5 (a). 81 Stat. 536,42 
U.S.C. 5 263.) Sal)artiot~ (b)-c~~lpttl)iIit~. 
Subsection (11)-pnillty, ~ull) :~l~il i ty.  

963i ------------------- (Pr~ldic 1Ie:ilth S ~ I - V ~ I Y  Art, V I I .  :37:4 tit lc 
TII,$360A, as nddrd, # 2(3 ) ,  84 Stat. 1182, 
42 U.S.C. g263i.) Sitbsrction (e)-4el& 
refemnco to section 1905 of Title 18,111:1ttcr. 
eovorod by W e  $ 1371. llc~nai~~clcr IIIILY 1)tl 
retained ns 'Lgove~~nnm~tal assurance of 
confiden~~." 
( I'lll)lic* 11~111th St.~*virc! Art, C I I .  373, 1 itlc 
111,s 36011, as ndclrrl. 8 2 (a) ,  82 St.nt. 1184, 
42 U.S.C. 5 263j.) (:olisideratiol~ slin~~ltl bc 
given to innlcing suha~at,ions (:I) (3)  and 
(5) subject to Ccwlcb 8 1351;. 

( S O ~ ~ ~ ~ I I  S ~ w r i t y  A t  I .  I ,  till(. IT, 
8 W 2 ,  &I!) Srl~t. (i.3, :IS I I I I K W ~ V ~ ,  42 U.S.C. 
I j l M . )  S ~ ~ l ) s w t  iorl (11) (1) (A)-1~~!111111~- 
bar. Si~latwt io~i (11) (1) ( l l)-~~p~l~il l~l)pr tic- 
wrcli!lg t a  guiduli~~os for 'l'itlu 60. 

I U - 
1400f ------------------- ('l'r~ilpon~'l.y IJ~it~~~tployn~ont (!olnpnst~- 

I ,  
tion Act 01 1958, title 11, 8 203, 72 Stat. 
174.) Snbsection (11)-re~wal. Code $8 1352 



-- (National ~Seirnco Foundation Act of 1950, 
16, formerly 5 15, 64 Stat. 156, ?lb $&!d, 45 U.S.C. jj 1874.) S u k -  

tion l(t1) (11) (13)--~1ibst.it~ute "1.752" for 
"1OOl". S ~ i k k i o n  (d) (2) (B)-penalty. 
s30 MC 8 3007. 

in?Q .--.- 1 ------------. (Voting ~ i g l i t s  Act of 1966, 8 9, 79 Stnt. 
441.) h~lbficct~ion (c)--confornl to Codo 
8 )  0 

(Tbtirig Rights Act of 1965,a 11,79 St,at. 
441.) Snbwction (a)-deleto, covered by 
clone $ 1531. Subsection (b)--deleto, cov- 
cslrrd I)y Cddn 8 151 1. S~hspx:ticm (c)- 
delctLc, c w e d  by Code 88 153132. If 
rot~~irmii, i\onsitlernt.ion shtnlld be given 
to mnking t hc. "l'roaided, h,owe~te?*," 
clnnse s defense. See Code 5 103 (2). Sub- 
sertioti (d)--doletc, covered by O d e  
S$I 1531 nnd 1352. 
(Act of Decernbcr 2, 1942, ch. 608, title 11. 
fi Zh3. !lG Stht. 1034.) This section shonld 
be reperclcd. Codo $9 1732, 1352 nnd 401 

I cover- it. 

1857f-4 ----------------- (Clean Air Act, c11. 868, title I, 8 205, RR 
ndded, title I, $ 101(8), 79 Stnt. 994, and 
hrncntlecl, 42 1T.S.C. 5 1H57f3.) Culpnbil- 
.,. - 

1857f-6 ------ 1 ---------- (Clenn Air Act, ch. 300, t i t h  11, 5 207, ns 
added. title I, $101 (8), 79 Stnt. 994, and 
unontldd: 48 1T.S.C. 6 1857f-6.) Consid- 
ch~tioh Eil~onld IF  gjveli to addinn n pennltg 

I provision tn s~bwrt ion ( n ) .  ?i~d)scctior, 
( b ) k ~ t n m b r r  nnd nlalce subject to Codu 

, . ,  g t 8 1971. 

- ( i t tern#'ki&t~ Act of 1885, 5 12, 70 Stat. 
'448: & &h6W&d, 42 U.S.C. Sl973j.) Suh- 
6ectidn1 (nr)Ldolete, covered by ( h c k  
$3 1511; 1581 and 401. Subsection (b)- 
Camkiddation should be given to making 

' enibjeot'to Codo $5 1356 or 8007. Subsection 
(dkdelete4 covered by Code $1004. 

rltlcidd, '5  6 84 S M .  i16, 42 Y%S.(:. 
5 197814-1.) $ubsection (i)-amend nc- 

'cotdihg to the guideline for section 1973i 
(c), 8 u m  
(Vdting Rnghts Act of 1965, t,itIc. I],! 204, 
b 'laddad, 5 6, 84 Stat.. 317, 42 U.S.C. 

1 9 7 3 d 1 ~ 3 ) .  Yennlty. Deleto "or attempt 
to depive," mat.tm covered by Code 
49 1001. Considerntion sltould be given to 
mrtKin tho commission of this mime the 
b&s f or j~irisdiction over crimes in Code 
( h p b 1 . 8  10 a i d  17, or to bringing t l ~ i s  
eectlon into Code Chnpter 15. 

( voth'g I{P ts Act, of 1965, t,itln 111, 
5 308, as ad ed, 5 6'84 Stat. 318.42 US.( '. 
§1973%-2.) Subsection (b)-scx. co~n- 
merit €0 eec'tio~i 1973nn3, supra. 



2 0 0 0 8 - 8 ~ , ~  ----------- -I, (Civil Rights Act of 1964, title VII, sqfl9, 
78 Stat, ,962. Subscction e)-retain the b LGL , ,  prohihition ut delsto y officer or 

, .,, . tlurnwe year,", matter covered by M e  
8 1371,. . ; , - 

9000e-10 ---- ---------- 1- (Ciyil @girts Act of 1064, title VU, $.711, 
- 78 Stat. 265.) Subsection (b)-penalty, 

I , *a~~lpahilitp: r Consitlorrition should bo 
I , , ~ i v u ~ r  tq miking this (I regulatory oi'erlsu. 

, 0 I l l  , b ~  Coda 88 1006. 
2000e12 ------ 2 -------- L (Civil 1iight.s Act of 1964, title VII, 5 713, 

7Ht St3t.l 265.) So1)section (b)--consider- 
ation should be given to making these pro- 
vifiions defense5 or ~~flinnative defenses. 
Sue Code .§ 103. I 

2000g-2 ----------------. (('ivil Rights Act of l9G4, title X, 1003, 
. 78 $tiit.. .267.) S~~l)st!ct,ion (1))-retain the 

prtrllihition l ~ t ,  tlnlctn ",41iy ollicm or . . . 
t Ilr~n one year.", I I ~ I L C C U ~  covered by Cotla 

1371. 
-200011 ------------------. (Civil Rights Act. of 1964, title XI, 5 1101, 

78 Stat. 868.) First 1)n ~xgr'aph-pn:ilt . 
The w o n d  par:~grnpIi sllould be ~linde su 8 - 
ject to Code $$ 1:14135. 'l'lle third IJiLriL- 
graph shoultl be delettd 

200011-1 ----------------. (Civil Rights Act of IN;-4, title XI, 1102, 
78 Stut. 268.) Col~siclt:l-t~tion slwu ! d he 
riven to comporting lliis section with Cotlu 

b d e ,  ,g 1341 (3). 
2271 (Act of A u ~ .  1, 1!)4(i, d1 .  724, 5 221, 11s 

added, 8 1. 68 Stilt. !I!%, nnd anientletl, 
42 U.S.C. 5 2271.) Subsccion (c)-add n 
rufrrence to Cotlc # 11" :ind u general 
~vfuroritxt to :I tiy ~~lwscwlt~ion irivolvil~g 
Itest~~ictcd L):L~:L 011 I I I I I * ~ ~ : : L ~  energy uutlcr 
'l'itle 18. 

2272 ------------------- (Act of Ang. I, I!Nfi, clt. 734, 5 222, 11s 
idded, Ij 1, 68 Stnt. 958, nnd amcndctl, 42 
lT.S.C. 5 2272.) 1)chlrte "except t,hat who- 
~ ! V I T  . . . $20,000 or 1 ~ 1  11,~ '  ~liiltter covcretl 
by Code $ 1 1  2 1. I~c~i~ainclcr-~~cr~il.lty, 
1w1piil)iIity. 1)1>11?t I; IT- I ' C I Y ~ I ~ C P S  to :~t,t(!n~yt 
all11 to c:c)nsl)ir:~ry, 111i~tl11r c.ovc.rctl Ity Coc e 
#$ 100 1 :W(l 100 I. 

927:) --,,,-------------- (AcI of .\lig. 1 .  I1)4(1, c d r .  724, 5 283, :is 
i ~ t l ~ l u e l ,  9 I,  68 S1i1t. !)58, :111d : L I I I C L I ~ ~ ~ ~ ,  42 
I J.S.(:. 8 3273). Sw g11itl14inrs to section 
9272, YZL/)TU. The r~It!\wit Code sections 
Itcra, Iiowver, with ~.cq)cct to covemgr of 
tho "uxcopt" clni~sr, are 8s 1106-08 R I ~  
1113. 



(Public Works and Economic Develop- 
mc?nt Act of 1905, title VII, § 710,T9 Stat. 
S'Y4.) Mbseotions (a) nnd (b) (1)-(3) 
should bo r e p l e d .  Code $0 1731 et aeq. 
cover it. Subsection (b) (4) should be re- 
pwled. Code gg1871 and 1872 cover it.. 
Some form of subsection (b) (4)..shoultl 
1 ) ~  mtnined t~ assure the confidential char- 
mt& of the information. 

3425 -------------------. (Narcotic Addict Rehabilitation Act of 
1066, title 111, 5 316, 80 Sht. 1448.) (Ton- 
sideration should be given to adding ref- 
eronce to this type of &mmitment to Code 
5 1306 !m subsection (:I) and deleting it 
f mm Tltlo 42. 

3426 ------ ---------- -.--. (Nnrc.otic Addict Re l i ab i l i~ ion  . Ac of 
1066, t i l h  111 g 318, 80 Sti t .  14&X)-kiis 
section should be repealed. Code 5 1352 
covers it. 

3610 -------------------: (Act of April 11, 1088, title VTII, fi 810, 
82 Stat. 85.) Subsection (a)--delete the 
lmt sentence. Code 5 1871 cmers it. The 
subsection should bo mtnined to assure the 
confidentinl character of the informrttion. 

3611 ------------------- (Act~of April 11,1968, title VIII ,  $ 8ll,82 
Stnt. 87.) S n b c t i o n  ( f )-&lsb t11u first 
scnhncu and srrbstitute therefor provis!ons 
nlnkhy, the Secretnry nn "nutllonzed 
ng?ncy m a c r  Codo $1342(4) (b). Delete 
everything in second sentence except what 
is tteeessary to rebin the offense of ne- 
glecting ar fhiling to make cntrics. Con- 
sider pen~l ty ,  culpability with respect to 
this offenst?. 

3631 ------------------- Act of A d l  11,1068, title LX, 5 901,82 
Qtat. 89.) f ~ i i s  wctio~i sl~ould r e p d ~ I .  
C d o  85 1512-1515 covcr it. 

Sections Trarrsferretl Into Title 42 

Farliier Titlk'lU Sectians Guidelines* 

TITLE 43 

Public Lands 
Title 43 Sections Guidelines* 

I04 .................... (Act. of Jnn. 31,1903, ch. :144,§ :I, 32 Stnt,. 
700, ns rtmeoded, 43 U.S.C. 5 104.) This 
section shoidd lm re dnced by n provision 
which explicitly rrln ces failure to appear \ 
slhjec.1, to ( h i t ?  fj 1:; 12 :ind :tuthorizes the 
Secrotnry to :ipply lo a judge for :I, clircc- 
lion lo testify so tl1:11, refas:11 will be s ~ ~ b -  
jwt to prasecution under Code 1343. 

105 --------,----------- (Act of .Tan. 31, 1903, ch. 844,s 4,32 Slat,. 
700, ns nmentled, 43 U.S.C. $ 105.) This 
section should be changed to conform to 
Section 104 ns revised. 

1 3  - - - - - - - -  - -  (R.S. 5 2300,~- mlenW,43  U.S.C. F IR?.) 
I'ennlty, c~~ll):hility. The fourtl~ p:tr:~- 
jil'iI]'II d~oi t l t~  a l r : i i r ~ ~ ~  1 ) ~  clclct.ing "(*or.- 
porntion", ~n:~tler  covcretl Oy Codn 6 402. 

254- - - - --- - - ---- ---- ---- (R.S. a 2294, :IS nn~cntlcd, I.? 1J.S.C. 6 251.) 
, .  I ho first, p : t rc~ptpI~ ~ I I O I ! ' , ~  I m  cll:i~~gc~d I)? 
deleting the sonfenccr " I S  : I I I ~  wit ncss . . . 
of tho Tnterior," n~nt t t~r  c-owred I)? Cotlo 
8 1352, Tlm wand ~~:t~~:~gr:~~) l l - l )cr~nl fy ,  
culpnhi1it.y. Note t l ~ n t  fhis offense prol1n1)I.v 
sl~nrllrl not, 1111 :I Clr~ss t i  mi~dcn~c~nnor lm- 
rmrsp it. involves lcss scrin~rs I)olinvior f111tn 
Chk $4 IWi8 : ~ n d  1 x 3 ,  whicli nro Cl:tss .4 
misdcmcnnors. 

r>rr u s ) . )  ------------------ --- (R.S. 8 ?29:Z, 11s nn~cr~tlrd, 43 1T.S.C. 8 255.) 

llrlevnnf h11t no r l ~ n r r p  r~cominenclcd. 
1 - - - - - - - - - - - - -  ('I'a-yhr &izinC Act, ~11.SO5,a 2, .I8 Stnt. 

1270.) R~gnlntnry offense, rulpnhilitg. 
362-- ----- - --- - ------ --- (Act, of Ang. 21,191 6, ch. 360, a n,39 Stnt. 

518.) This sect ion sliould be repealed. Codu 
58 1705 n n d  1732 cowl. i t .  

04-- - - - - - - - - - - - - - - - - - -  (:jet, of Vel). 2.5. IRRI. ch. 149, p 4,93 Stat. 
322, ns :~rnenderl, 4.7 1T.S.C. 5 1064.) Pen- 
nkv. This sctl ion sllo111d IN chnnfi.cd I)y 
deleting "mllatzhrr, w owner . . . nnv vio1:t- 
tiorr hewof," rnr~l~ter. rnvcretl hg firlo (j 401. 

*POI m c n l l i n ~  " r~~~ ln l ly . ' '  " v ~ ~ l l m l ~ l l f l y , ~ '  ~ l r v n ~ ~ n ~ l n . r , ' p  ptr., r p p  inln),ll.-torg X'otc, actpro. 



1006 .................... (Act of hIuy 2,1890, ch. 182,s 24,20 Stnt. 
92.) This section, wllicll wou\tl othemisa 
require revision, should he repailed ns 
obsolets. 

1191 .................... (R.S. ,§2171.) This section should be re- 
p n l d :  C?db $8 1352, 1732 rind 1751-1753 
cover it, %,!fly cxtent it is uot obsolete. 

1212 .................... ( A d  of ,rune 3, 1048, ch. 3!)B, $ 2,62 Stl~t. 
301.) 'I'his section sllould bo q m d e t  scode 

U.S.C. 3 80 mas repealed in 1948. 
f 55 1352 nn(l 1'732 cover it. Note t mt 18 

6 4 1A33 .................... (011t.r Coi1tihe111 a1 Sliel f Lunds Art, ~ I I .  
345, 3 4: ' 67 St41t.. -162.) Snhsection (11) 
(8)-rolevcint h t ,  no (.11:mgo ~ C C O I I I -  

mcndecl. Subsection (e) (2)-regulato1y 
ofleiise. This su1)scctian sl~oultl la chnngml 
hy tleleting "mlporntion", miittor covercd 
by Code 5 402. 

1334 .................... (( h t e r  Chit,inental Sliel f Lwrtls Art, cl~. 
346,s 5, fi7 Stilt. 4 4 . )  Subsection (a) (2)- 
regulatory offense, culpability. 

Sections Transferred Into Title 43 

Former l'itle 18 Sections Guidelines* 
r r 14 ..................... Ptwi~If,y, (wlld>ility 
18(i0 .................... Penillty. The first purograph should be 

changed by deleting ", or attempts to bar- 
in, contract, or agree'?, nmtter covered & 00tic1 5 1001. 7110 sermed parugmpli 

should be changed by deleting "combiia- 
tion or unfnir manitgernent," ;is inappro- 
printe definitions nnd bases for crim111ill 
1iid)ility. In  ntldition, &'or ~~ttenlpts ( O  hill- 
der or prevent," shonld be cleleted, mat- 
ter t.ovarec1 by Code a 1001. 

l U ( i l - - - - - - - - - - - - - - - - - -  Pcnnlty, culpulilitp. 

*For rnc.nnlng of "penc~lty," "c~~lpril~il l ty," "r~.nlln~her," etr., nee Iutmductory 
Note, arrpm. 

TITLE 44 

Public Printing and Documents 

Title 44 Sectlone. ' Guidelines* . . 

8508-2 -----A ------------ Relevant, but no change ;exnmended. 
3511 .................... Relevant, but no change recommended. 

Section Tranbferred Into Title 44 

Former Title 18 Section Guidelines* 
448 ---,------------- , , 1-1- Penalty. Note that this offense probably 

should not be a Class A misdomennor be- 
cause it involves less serious behavior than 
Code 5 1372, on speculating and wapr-  
ing on official action or confirmation, 
which is a Class A misdemeanor. 



TITLE 49 

Title 45 Sections . Guideline* , , L i 

39 ...................... (Act of Mny 6, 1010, cli. 208, $2,  36 Stat. 
351.) RpguFtto~y offense. 

430 ...................... (1C111ployars' Liuhilit,y Act of 1008, cli. 149, 
10, ns dcM, ch. 685, $:D, 53 Stnt. 1404, 

45 U.S.C. 5 GO.) Pcnnlty. 
64n --------------------- ( IIours of Srrvice' Act, cli. ' B!N!I, 5 5, as 

adqled, 8 1, 82 Stnt. 464, 45 U.S.C. $ 6 4 ~ )  
Subse,@ion (D) shonld be changed 'by sub- 
stitlr$ing ''qjqts" for "prosecutions" to 

I ! I  pli blnh ,qxtrpinnl Inw terminoloby in n 
, 1 Gvl 't rcop@$, , . 

65 ------ A L - ~ J - - - L I  (ht of 8dpt: 3, 5, 1916, ch. 436, 5 1 39 
Stat. F21.) The "exce t" nnd " ~ r o v d e d "  
clauses could be consi 1 ered defenses to the 
offense defined in section GG. See Code 
5 lO3 (2). 

GG ...................... i ~ t  or scpt. :J. 5, in io, C I ~ .  436, 8 4, 39 
k ~ t .  12%) Pcnnlty. 

81 ...................... (1i.S. 525G.) Pclinlty, cullmhility. 
83 ---------------------- (Act, of duly 2,1884, ch. 216, 5 15, 13 Sl,nL. 

362, as nn~cndcd, 45 U.S.C. Ej 83.) Second 
paragraph-pennlty. 

152 -------- ------------- (Iin.ilw:~y L:~lwr Act, cli. 347, 5 2, 44 Stat. 
577, ns amended, 45 U.S.C. 5 152.) Tentt1i 
pnrngmph-"oficor, or ent" slioilld h 
delet.t~3, r~s mntter  cover^ "% by Code 8s 402 
nud 403. Ponnlty, culpnbility. 

228m ------------------- (Railwny Rd.irorncnt. Act, of 1935, ch. 812 
$13, 49 St nt. 973, ns nmendcd, 45 U.S.C. a 228m.) Subsection (n) -penalty, culpa- 
hilit,y. This subsection should he changed 
by deleting wl~o shnll linowingly mnlrc, . . . for Lhu urposcsof w~ch sect,ions,"rnnt- 
ter corercc f by Code $8 1351;. and 401 nnd 
I y  ddeting "or who shall ltnomin ly malie 
or aid . . . imrlnr i ~ c b  stx+ion$ matter 
covorcd hy Code $5 1732 and 401. 

'Imr lnearling of "pcndty," "cr~lpabillty," "rmr~mber," ete., see Introductory 
Note. rccpra. 

7 ,  ! ' 1 1 1  I $ 1  (!,?"! , 1 1 4  ' , 

I I 

(Railwny U~i~mployn~ent Insu~*nncr, Act.,. 
ch. 680, 5 4, 52 Stat. 1098, as a~liended, 45 
U.S.C. 5 354.) Subsection (rl-2) (i) ( H )  
should be changed by dclcting everything 
nftm the word "accepted" ns supcrfIuous, 
in lieu of nmeuding tn?cau.so of the revision 
of section 359 (a). 

(Railway Unomploymont Insurancs Act,. 
dl. 680, 8 5, 52 Still.. 1099, :ci a.unndecl, 46 
1J.S.C. 5 365.)  S~~l~s~(:f,ion ( iJ -piaI~y.  
(Railmy Unemployment I~surnnce Act, 
dl.  ($80, 9, 58 St& 1103.) Sul)sect.ion 
(a )-ynnlty7 n11p:ibility. This s~lbsect ion 
sl~ol~lc 1~ c41:111grtl I)y s~~lwtitill~ing ''J\ D ~ I . -  
son" for "A I I ~  ~ J i i ~ e r  . . . l~ (? rc i l lh , fo~  de- 
f i nd , "  \vhlicli is unncccsst~rily prolix. This 
si11)sw:tion slm~l tl :I lso be c-Iinngcd by delrt- 
ing "or who s l ~ ~ l l  linowingly mnlre or 
nicl . . . nnt-lrr this clmpter," mztker cov- 
ered ty Code 88 1352,1732 and 401. Subsec- 
t ion (b)-ponnlty. Subsection (c)-mgu- 
latory offense. 
(Railway Unem loyment Insurrtnce Act,. 
ch. 680, !j 12,52 tat. 1107, ns amended, 45 Q 
U.S.C. 5 862.) Relevant, hut 110 chnngr- 
recommended. 



TITLE 46 

Shipping , 

Title 46 Sections Guidelines* 



143 .................... (Act of March 3, 1887, ch. 330, 24 Stat. 
475.) I'enalty, culpability. 

161 -------------,----- -! (Pnssenger Act of 1882, ch. 374, 1, 22 
Stnt. 180, na amended, 46 U.S.C. 0 151.) 
l'efdty, culpability. 

152 .................... (Pnssenger Act of 1882, ch. 374, $2, 22 
Stat. 186. The last pcuagrnpli of this scc- 1 ti011 sliou cl be cl~ung-ed by deleting "lilie:' 
and subslituting "civil penalty," to elinn- 
II:L~A (~rirniml ltiw t ~ r r n ~ ~ ~ o l o g y  in R civil 
context. 

19.1 -------------------- (Passenger Act of 1882, ch. 374, $4,  22 
Stat. 188.) Pcnalt.y, culpability. 

15611 ------------------- (I'nsscnger Art  of 1882, ch. 374, § 8, 22 
htnt. IS!), , n ~  nn~cnclcd, 46 U.S.C. 8 156a.) 
Pe~inlty, culpabihity. 

157 .................... (Pnsscnpr Act of 1882, cli. 374, $ 7, 22 
Stat. I$!).) Pcn~~l t~y ,  culpnbility. 

158- - - ------------------ (I'nssenger Act of 1882, cll. 374, 59,22 Stat. 
lS9, as amended, 4G U.S.C. 8 158.) The 
second p:cr.z,amph of this section sho~ild bo 
chan eci b delcting "fine" and substitut- 8 -  ,- ing clr 11 pennlty," to eliminate criminal 
law teinlinolow in a civil context. 

161 ..................... (Passenger Act of 1882, ch. 374, 5 12, 22 
Stat. 1!11.) Penalty, culpability. 

16% ..................... (I':~ssengw Act of 1882, ch. 374, 5 1 3 ,  98 
Stat. 191, :IS :~rnnndc(l, 46 I J.S.C. (5 162.) 
12clovn1rt.. 1)1it~ no rlin.ngc rccommondctl. 
F i l m  may 1~ in~powtl ~inder crimilial pro- 
visions in fdrc srctions rcfcrrrtl to; nnd i t  
ttp~wnrs 10 1x3 nppropr id~  to ilnposr n lk i i  
on the vcml s11lrjer.t to thcir collection. 

183 ..................... (T':tsscngcr Act of 1882, c l ~  120, 8 1-3,31 
Stat. 58, ns nrncnded, 46 U.S.2  8 10 . )  
Reguln.t,org off cnse. 

170 -----------,-------d- RS.84472 mnmended,461J.S.C.$170.)~ 
kalmction ( ~ ~ ) - r c ~ i ~ ~ n t n r y  oflense. Sub- 
section (15) should be deleted. Code 9 1612 
col ers i t  to some extent. C~nsidorntion 
should be giveii to mbstitnting a. provision 
thnt w11m nn offense dcfined in Cdc 
$5 1601-1603 nmd 1612 is committed in the 
mnm of committ,ing nn offense defined in. 
this scction, there shrill be federal jnris- 
clicticm hvw t,ho Cmlo offenws. 

194------- -------------- (Actof  Feb. 1.3. 1893, ch. 106, 5 5,27 Stat. 
4 ' 6 . )  'l'l~is swtio~l sho~lld 1w changed hv 
suhstihting %ivil l ~ n n l t ~ y "  for lLfinc" 
(tttlic~), nncl "lrris rmmrnit tcd" forliiu guilty 
of" (twice), to  elirrrinnte crirnirrr~l Inw 
t ~ m n i ~ i o l o g ~  in n civil context,. 

203 .................... (R.S. 4292.) This section should be 
cliunge by sulst,it,uting "violstion" for 
1 6  

a 
oflensc," to eliminate cri~ninn,l law tcrmi- 

nology in a civil context,. 
224a -----------,------- (R.S. (5 4438n, us added, ch. 316, 53 Stat. 

1049, and amendrtl, 46 1J.S.C. $ 224n.) Sub- 
. I  s~ction (10) should bc changed by deleting 

"fine or" for tho rcnsons set forth in the 
guidolinw to section 7, R ~ L ~ T Y L .  

22% ------------------- (Act of Mny 12, 1948, c l ~  28G, $ 5, 
62 Stl~t. 233.) This scxtion should be 

I changed by dclctiog the third pnrngmph. 
which denls with rnnterinl covered by Code 

I 5s 1351-1362. Imt .  1)nrng1.npli-pennlty, 
culpnhil ity ; felonious aspects of this of - 
fonse are cove,red by Codo 5 1751. 

229f ------------------- (Act, of hlny 12,1948, ch. 28G,$7,62 Stnt. 
234.) This srclion slrould be chnnged by 
deletii~g ''fineV nntl substituting "civil pcn- 
nlty," to eliniinnte crilninnl Inw termi- 
nology in a civil context. 

931 .................... (R.S. j3 4445, as nmended, 46 U.S.C. $231.) 
See gxidelines for se~tion 229e, supra. 

989 ----- - -- - ----------- ( R.S. 8 4 4 6 ,  as ~nlei~ded,  48 U.S.C. $ 239.) 
This section should be chsngecl by clelet ing 

a "fine" nncl substituting "civil penalty," to 
eliminnte criminnl lnw terminology in a 
civil cont.ext,. 

235 ----------,------,-,, (Act of Mny 11, 1018, ch. 72, 5 3, 40 Stat,. 
h10.) T l ~ o  lr~st sc~lterice shoulcl be clian etl 
b subst,itutin$ "coinmitting it" for "gni ty I T 
t mreof17' to elin~in:~te cri111uir~1 1:tw teri111- 
nology in n rivil contexf.. 

239 --------------------- (1t.S. 8 4450, as amended, 46 U.S.C. $ 239.) 
S~ l l~oc t ion  ( i )  slrould be repealed. Code 
8 1321 cowls it. 

239h .................... (Act of ,July 15, 1954, ch. 512,s 2,Q8 Stnl. 

484i! 
"Phis section sl~o~ild be nlnendecl to 

con orni with Code Chapter 35. 
.246: --,- L---, ----------- (Act40f Aug. 1, 1939, ch. 4119, (5 5, 53 Stn.l. 

, ,  1449.) S~iMection (a) should be chmged . I t  hy suht,it,i~ ting "violn.t,ion" for "oflense," 
I do ellmitinto criminal 1 % ~  ter111inolog-y in 

. a civil mnt.est. Subsection (1)) -penalty. , 
1 .  6'$, code 3 1751. 

2 4 9 ~  ----- 2 - - - ~ - ~ - - ~  ----- (AcL of July 2-1, 1956, ch. G71, 5 4, 70 
I . I  Stat,. 606:) Pkn:clt,y, culpnhil ity. 

281-~~;1!- ---------------- (R.S. 3 4311 rts nmoncled, 46 U.S.C. $251.) 
l , , t  h~t lmct io~i  c sl~o~llcl bo clinnged by wlb- 

4 , stiIr~t~i~rg-"+jo '1 '  h l h "  for "ofl'enso," toclin~i- 
n d e  61-ithilldl 'IILW te~'niinoIogy in n civil 
contrxt,. 



Uld-JL  ----,-,-- ------- (,A.ct of Sept. 13, InGI, 5 2, 75 Stat. 493.y 
4 r ,I 1: .3 Ii~s.,wtion should be changed by deleting 

1 4 1  ( .  ., . I I ,l~Wne," for i tho mnsons set forth in the 
guidelineu .to8 section 7, wpra. 

877; ---- - --------------- (R.S.§4.%6,nsmondcd,46U.S.C.§277.) 
hgulilLbory oibnse. 

I 316' -1------------------ (R.S. g 4370, as nmended, 46 U.S.C. 316.) 
I Subsection (a) should be clinnged k y de- 

let in^ " tin(*" mid "fines" nnd substituting 
"riri pe~li~ltr" illld "civil pnulties" respec- 
tively, to -e ~nll~iiitu c:rimin:il Inw termi- 
nology in a civil context. 

310 .................... (Act of June 10,188(i ch. 421,s 7,W Stat. 
81, as nmended, 46 u.B.c. 5 319.) This sec- 
tion should be chnnped by deleting "fine" 
and substit~~ting "civil penalty," to d i m -  
ill:lta c.riniinnl law tor11mo1og.y in a civil 
context. 

320 --------------------. (Act of June 19,1886 c11.421,Ij 9,24 Stat. 
81, ns nniended, 46 U.S.C. 320.) This see- 
tion should be c11nnge:etl \ y substituting 
"civil ennltim" for "lines" and "violu- 
tionn For LLogense," to con~orm to the 
cliangcs reco~luncndcd with respect to the 
sections mfvrretl to, lo i.liu~inrlte crimiil:~l 
lnw tcrniinology il l  11 vivil (*o~itcbxt, tmd for 
the reasons set forth in the guideline to 
soction 7, cnqwu. The rcbference to  section 
''4!jV slio1dd also be d c l c t ~ ~ l  since i t  hns 
been t1wsferrc1d to Title 49. 

321 .................... (R.S. Ij 4373, as n~nonded, 46 U.S.C. 5 321 .) 
See guidelines for section 58, wprtt. 

322 --------------------. (R.S. 5 4374.) Sco g~iitlcli~io for sect ion 60, 
mpru. 

323 --------------- - ---- (K.S. 3 4375.) Tllis sevtio~i should be rp- 
p l e d .  C ~ d e  5 1751 rovcw it. 

334 .................... ( ILS. # 4376.) 'I'l~is scvf icm sl~ould h rcs- 
p l e d .  Code $ 1301 cowls it. 

369 ..................... (Act of May 27, 19W, c11.4(;:4 $5,40 S b t .  
1384, IW itn~nndrd, 4 6  U.S.C. $ 369.) SuL- 
section (e) should ba clelcted. Code 5 1301 
covers it. Consitlcmtion sho111cl he given to 
~ruiking tho plans subject to Code $1356. 

301a -------------------- (R.S. $ ~4417n, nu uildd, d l .  72'3, 40 Stat. 
188!!, and iwncntlrxl, 46 1J.S.C. $ 3'31a.) Sub- 
soct~on (7)-regulntory o~fense. 

398 ,------,------------- (Act of May 28, 1908, cli. 'Ll'L,§ 18,:ICi Stat. 
428.) This section sltoultl be cllunged by 
substitlrti~~g "violationv for "ofi'cnw," to 
elimi~~nta c r i ~ r t i ~ d  I I L W  lcw~~itlolog-y i t 1  I, 

civil co~itoxt. 

403 ------ i,--i---l~~-d-- l(R,.S. 9 U26.) This sectio~! should k m- 
, , , , I : , i I I 1 I , . v .  pwlod. Code a?$ 1352 covers it. 

407 ----------------- ~2-12 ('R.S.$ MW, w ~ l l l l ~ ~ i d d ,  46 1J.S.C. 4 407.) 
1 1 , I . .  I 1: I , ~ i o l r  should be cilanged, e iher  to 

, . . I ,I, , , .mdke, this a regulatory offense or, if the 
, , I , , , pndty i s  tp be civil, to substitute %able 

,I . I , , to a civil penalty of" for "fined," to elimi- 
, ,, I nats criminal law terminology in a civil 

1 _ ,  I . 4 

408 ---------- 1 ---------- (R.S.$4430,esamendocl,4GU.S.C.§408.) 
The socond parngraph of this section 

I should be changed b deleting the c lay3  
bgegjnpg "~rouidei ,  That -6ny person . . . , ljlJtsr covered by Code 8 1751. 

410 --------------------- (R.s. Ij 4432, as amended, 46 U.S.C. 
S 410.) This section should be repealed. 
code '$1751 covem it, to the extent that 
tho marks or stamps nre mnrks and stamps 
of the government and the names and 
trademarks of others am affixed with 
intent to drc+$vc? the United Sttit-. 

413 ..................... ( 1t.S. Zj 4437, ss atnended, 46 U.S.C. 4413.) 
I'c!lialt.y, cul )ability. Note t,lii~t code $ I ( i I 3  
(*ovc:rs the fc  onioiis :tspcts of this oll'ensc. I 
'I'lie section slio~iltl also be chmigcd Ijy dp- 
lctilrg "wcwy peraou concernc?il therctin, t l i -  
rc.ct,ly or indlrcctly," matter covercd by 
Code #$ 401402, and sul~stitiiti?g there- 
for "a p e ~ ~ o n  viol:~ting the provls~o~is of . . 
this se~tiq~i,". 

458. .------------------- (1t.S. $ 4465, as timended, 46 U.S.C. 5 452.) 
Pentilty, culpability. 

C 4,1--------------------- (1t.S. a 4478.) 'I'liis sccbtion should be 
reel 1) substituting .'Iinblc to 11 civil 

~ ~ ~ & y  of8 for ~ i n e d : ~  to eliniinnte crim- 
inal law terminology in a civil contest. 

(R.S. $4500.) 'rhis src*tioll sliollltl 1 ~ .  
cllnng~(l I)y deleting "a h e  of," to c l i~~ i i -  
11nt.C crinli~lnl lnw terminology in n civil 
co~itest. Consiclelntioii s l io~ld  be givcn to 
i l t l t l i~~p "n~nxini~io~" 1)rfore "lw11:1l( v," i f 
it is clesirctl to  pc:rtnit tlesibility i'n t\lo 



cod6 8 1613 Oovors it. 
526p,--~1------------- I-- (Act of Apdl 26, 1040, ch. 155, $17, 54 ' Sht .  1 G 6 j ~ ~ ~  smesded, 46 U.S.C. jj 529.)  

I This ~ t r m  ubould be changed by deletlng 
"fin@.". for! the reasons set forth in the 

civil contee. 
(.A!& of Junn 46, 1881, ch. 131. g 10,23 St,nt. 
55, I& nmendetl, 46 U.S.C. 5.599.) Sll!,sez- 
tioa (n)+ynnlty, culp~~b~llt,y (tm~(:c). 
Suhsrdion d)  shonld be changed by &kt-  
ine. the second srntencr, mnt,ter covercd by 
@Ode 5 1:~&!. 
(R.S. $4561, i s  mended, 46 U.S.C. 5 613.) 
Subsection ( a )  should be cl~n~lgcd by dele- 
ting the lnst rntenm, which deals with 
mnttcr covercd l)p Cotlo 6s 1751 nnd 1753. 
Subsection (g) , first nragraph-pennlt,y ; P t,l~e second p n m p p  1 should be deleted, 
since Codn 1 135% covnm it. 
should be c tnnged by sr~bstit~utir~ 
to n civil p ~ y l t y "  for 
tilting LLviolnti~)~~7' for "ofRmse," to cli!nj- 
n a b  crirninnl lnw tonninology in n c d  
contbd. 

. i(.R.R. tj +65, nc nnwndd,  46 U.S.C. 5 85.2.) 
This soctaon should bo chnngeci by c1clet,111g 
L'a~id e v e 9  m n e r  . . . prows  of tho co~irt" 
and s~xbst.~ tatin r t,hernfor IL proyisio~l $11- 
thorhlng the $nst Chard o f i c d  to a e k  
the ad' of 9 ,court in enf orcirig his sub- 

----- ddl (RB. $4668.9 Regulatory offenso. 
4 , / . I , '  . , .  ______-_____ 'Act uf.~Mdrall 4, 1915, ch. 153 $ I:;, 38 

I I I I & t h ~ a l . ' l 1 6 9 i ~ w ~ t ~ ~ ~ ~ e n ~ l ~ ~ l ,  40 u . s . ~  # 672.) 
$&mticm'{i) ~lio111tl be c:hnnged to ~r tb-  

a 
I * I  *tht,lt,~yte f'vidnthn" for LLoRnnse," to  elim- 
, ' t4Lin& drimltlnl lnw tarminology in a civil 

I context. 



818L~?-L,, i , l ,~~~i--~-2 ---- (Shipping Abt 1916 ch. 451, 16,39 Stat. I 784, us amended, 46 ~.s.c. 5 8 6.) Penalty. 
817b-LL-~-,1~ -------,--- ( A d  of ~ u l i  7,- 1960, 5 3; 74 Stat. 362.) 

, I ,  , / .  Penalty. 
817c --,------------- ,---- Act of July 7, 1960, $ 4 as added, $3,76 

Qtnt. 1201, as amended, 46 U.S.C. $ 817c.) 
Per~dty. 

820 -------,---,--------- (Shipping A&, 1916, cli. 45l,$ 21,39 Stnt: 
736, as mended, 46 1J.S.C. § 820.) 'fie 
second pnra mph of this section s h ~ u l d  be 
deleted. C o f  e $8 1352 and 1356 cover it. 

831 ..................... Shipping Act, 1916, cli. 451, 5 32,39 St&. 
738.) Regulatory otrenue. 

835 -,,------------------ (Shipping Ad,  1'316, ch. 451, $ 37, as. 
added, ch. 152, 4, 40 Stat. 901, and 
nniended, 46 US. b . 8 885.) Penalty. This. 
wxttion should 9m chinlged by doletnig "or 
nt,tmipts or conspirue to violate," m r ~ t b r  
covered by Code $5 1001 and 1004. I n  addi- 
tion, if necessary, consideration might be 
given to adding .a provision to Code Ohn 
b r  11 incorpor~lting this section in t f le 
mwmer felonious conduct is covered in 
Codu § 1121. 

836 ..................... (Shipping Act, 1916, ch. 451, 5 38 as 
i~clded, ch. 153, 8 4, 40 Stat. 002, 46 u.A.c. 

836.) Tliis section ~liould be clmiigd by 
!leleting ''otlwses wainst" and substitut- 
ing "v~olations of", to eli~irinate criminal 
law terminology in IL civil context. 

837 ..................... (Slii ping Act, 1916, ch. 451, 5 39, as 
a d d 3 ,  eh. 152,§ 4,40 Stat. 002,46 U.S.C. 
8 837.) &levant, but no clirulge =em- 
mealded. 

838 --,-----,------------ (Shipping Act, l916,cli. 451,940, au added, 
ch. 152, 5 4, 40 Stat. 902, and amended, 46 
1J.S.C. 8 838.) 'i'ho second aragrnph of 
this section should b rsrwlei. Code 8 1352. 
covers it. See also gu~deline for section 
835, q w a .  

839 ..................... (Shipping Act, 1916, c.Ii.451,g 41,as added, 
ell. 152, 55 4, 40 Stnt. 902, arid amended, 46 
1J.S.C. 839.) First )rrrugmph-penalt . 
The second parWrilp h should lm dclet e i  . 
Code 5 l%2 covors it. S~A? also the guideline 
for section 835, mpra. 

Wl--------------------- (Ship Mort@ e Act, 1!)20, ch. 250, 8 30,. B si11)~c. +J, 41 tat. 1003, US ~uiiended, 40 
1J.S.C. 941.) Subscrtion (1))-penalty. 
Tliis sufxjwtion s1i011ld Ile ehrinpd I, 3: dclcting "rind if' . . . or nssoclatio~~, ' 

~ n d t o r  covtwtl I)y C d o  lj 40:L 

905(e), 49 Stat. 2014, as  amended,. A6 
lJ.S.C. 1224.) Pendty. - 

1225 .................... (Act of .Juiir 2!), 1'336, ch. 858, $8 807, 
!)05(e), 49 Stat. 2014, as amended, 46 
1J.S.C. 8 12%) Regulatory offense. 

1226 ------------------- (Act of J~inu 2!), 1!)3(i, ah. 858, 8 808, 4!) 
Stat. 2015.) Paiutlty. 

1228 .................... (Act of June 29, 1936, cli. 858, $5 80(i(l)). 
905(e), 49 Stilt. 2014, as amended, 46 - 
U.S.C. 1228.) Tho first pa w p l i  should 
be changed by deleting the 3 rst sentence. 
which contains nlrltter covered by Par t  C - 
of the Codc. Tlitt srcond sentence rimy rr- 
p ria in, rwiscd to indicntc tlint thcl f i r v  

6 
limits are higher. tlirin otlierwise ni~tliorizrtl 
by the Code. Tliv last parngrnpli-reguln- 
tory offense. 

1277 .................... (Act of June 2'3, l!):l(i. rh. 858, lloR. 
formerly 5 1107, as ndcled, ch. 600, k-16, 
52 St& 973, as ~tri~cricld, 2% li.h.('. 
Ij 1277.) This section should be repenled. 
Code $5 1352, 1732 and 1751 cover it. 

1.733 .................... (Act of J u m  12, 1!)40, (-11. XIT, 9 3, 64 S t : ~ i .  
347,. as am~ndecl, 4i 1T.S.C. 4 1333.) Sub- 
section (e)-rc*pulatory oll'e~ise. 'l'lie pin- 
visions ~11011ltl In! rcviscvl so 3 th~~t4  t l ~ e  oll'eiiso 
is committed by "n~iy p!r~011," t11.u~ relyiiiX 
On Code 85 401--UKI for t~ronipllcx?, carp,- 
rrtb nnd i~idividucil liubility. If n noll- 
corporate orgxnimtion is to br liable for 
tlitl acts of indivitllr~ds, explicit ~)rovis in~~ 
slioiild b~ nlntltr tlrwcfor. 



Sections Transferred Into Title 46 TITLE 47 

Telegraphs, Telephones, and Radiotelegraphs 
0 8 .  

Title 47 Sections Guidelines* 
13 ----------- ---------- (Act of Aiig. 7, 1888, cli. 772, 5 6,25 Stnt. 

384, ns :~rnelided, 47 U.S.C. 5 13.) ) Penalty. 
21 ...................... (Art of Fd). 29, 1888, ch. 17, I ,  25 Stat. 

41 .) 'I'l~is src.t.ion slrould Im rslwr~ld. Code 
$5 1705 nntl 1700 covcr it,. 

22 ...................... (Act of Feb. 20, 1888, ch. 17, 5 2,25 Stat. 
41.) This section sliould bc repcalrd. Coda 
$5 1705 nnd l ' iOG cover it. 

23 ...................... (Act, of Feb. 29, 1888, ch. 17, $3,  25 Stnt. 
41.) This sddion s h o ~ ~ l d  bc chnnged as fol- 
lows : '"It sllall be n defense t,o prosecution 
under sections 1705 or l70G of Title 18 or  
sirnilnr Federal criniinal lams for brcak- 
in or injuring n. sl11)mnrinc cnhle tlmt the 
c:~. f do wns h r o k r ~ ~  or injured in an effort 
to mw tllc lifc or limb of thc actor or any 
other porson, or lo save his own or any 
other vessel. nntl t hnt, rcnsonnblo prccnu- 
tions wen? tnltrn to nvoid such brenking or 
injury." While the Cornmission's Fmnl 
R~porl ,  rcjrclvd cotlificntion of n gmem.l 
“clloicc~-o f-evils" ji~stificnthn (sea Com- 
mcnt lo Codo Ij 001), continrintion of this 
specific jlistilicntinn appears to be appro- 
printc. 

24 ...................... (hat of Feb. 20, 1888, c11. 17, 5 4,25 Stnt. 
4 1.) 1by.ylntory oll'twso. 

25-------------------25______________________-25______________________ (Act of  Feb. 20, 1888, ch. 17, $ 5, 25-Stnt. 
42.) Rcylatory offense. 

27 L ---------------- (Act of Fc.b. 29 1888, ch. 17, 8 7, 25 Stat,. 
42.) 1'rnally. ' h i s  s e c t h  should b 
c'hnngbd 19- dblrt,ing "or sl~nll violrntly 
resisti . . . exercise of thair fnnctions". 
nuit,tcr covebed by Code $8 1301 ancl 

I 161 I-?!\. 

. , .  . 
. 9  I ,  

I I 1 , I ; 

.*Fur n ] e m  of '~nnlty,"~':culpablllty,~'~ :'.renomb~r," etc.. see Introductory 
Note, 4ym., , , , , , 1 ,  : I I 

. . ,  , C (172U),, 1 ,  , 
, , , ( , 1 1 4  3 8 , e 



29 --------- ----- -------- (Act of Feb. 29, 1888, ch. 17, g 9,25 Stat. 
42.) This section should be changed to  con- 
form to Code , 103(4) as follows: "In a 
prosocution un ! er sections 1705 or 1706 of 
Title 18 for breaking or injuring a sub- 
ma~ing:c@kJp by means of .a vessel, or of any 
boat belonging to  u vessel, the master of 

11 .  1 . I I *  subh veasal dul l  be presumed im have been 
in charge of and navigating such vessel or 
boat." 

30------,--------- ------ (Act of Feb. 99,1888, cli. 17,s 10,25 Stitt. 
, 42.) Ranumlper, consistent with repeal of 

sections 21 and 22. 
31------------- --------- (Act of Feb. 29,1888, cli. 17,§ 11,25 S b t .  

42.) Consideration should be g' w e n  to re- 
e d  of this section. See guidelines for 33 

~T.s.c. $0 391396. 
38---------------------- (Act of Fob. 29,1888, ch. 17, §13,25 Stat. 

42, ns amended, 47 U.S.C. 8 33.) Consider- 
ation should be given to r e ~ ~ a l  of this sec- 
tion as dupliciltm of provisions in Titlo 
28 unrl tho Fodcra.1 Itules. 

37------- --------------- (Act of May 27, 102 1, ch. 12, 8 4, 45 Stat. 
8.) Pelinlty. This section should be cliiin@ 
by deleting ", instigates, or assists ~n",  
111i~tter covived by Code 15 401. 

202--- ------------------ (Conirnunications Act of 1934, ch. 662, 
Ij 'L02,;Ki Stat. 1070, as amended, 47 U.S.C. 
tj 202.) Subsectiorl ( a )  s11o11ld be chnnpd 
iby subditut ing LLviul~~t for ' c ~ f l e n ~ , v  
to eliininnte crlnlintil law terminology in n 
civil context. 

203 ..................... (Comn~unicr~tions Act of 1984, cli. 652, 
203, 48 Stat. 1070.) S~~bsection (e) 

should be dic~nged by substituting "viola- 
tion" for "offense," to e l h i n t h  criminal 
law terminology in :I civil context. 

206 ..................... (Cornniunicntiorn Act of 1934, ch. 65'2, 
8 205, 48 Stat. 107'2.) Subsection (b) 
should bo cl~anged by substituting '%iola- 
tion" for "offense," to eliminate criminal 
law terminology in a. civil context. 

220 ---------------,----- (Co~nrnunicntions Act of 1834, ch. 652, 
920, 48 Stat. 1078.) Subsection (d) 

should be chngctd by snl~stituting "viola- 
tion" for "o f fo l~so~  to eliminate criminal 
law terminology in a civil context. Sub- 
section (e)-panalty, culpability. I f  the 
records described in subsection (a) are 
madc sub'ect to Chle $1356, then this sub- 
section s 1 lould be ch:m@ by deleting 
'Lwllo shall willfully make any fulue . . . 
t~cw~uit ,  record, or rneniornnda, or". 

2227 

q3-p?Tr77-r;4-y-d1f7-h , ( ( ! R u ~ ~ ~ u I \ ~ w ~ s  Act of 1934, ch. 652, 
<'.' ( , , $I$\R JJ;, ,223, as added, 5 lt 8.2 St&. 112, 

/ $ I . '  , , ~ ~ i ~ ~ h . ~ l ' !  ' ) ' J  f ~ ,  1 , 
, , , 47 U. ,.d $ P28.) This section should be . 

, , , ,feRw& Cpdo 5 1618 wven it insofar &9& 
} , 7 .  '1 1 . .  1 ~ ~ ~ 1 i e &  to ilitst~ttlte or fore@ tom~nun+- 

, . I . ( $ 1 ,  / '  

I 1 8 '  
tic)@. ,(To provide caverage in the Dist.net 

4 ) , I  
: i ' " '  

q $  Col~&% Code 5 1018 should b added 8 , I  I the Pistrrct of Columbia Code.) 
I , a "  

,+,, ( d o ~ m ~ s ~ c a t i o n s  Act of 1934, ch. 652, 812------------------ 
, . m , .  31@,48 St& 1086, as nmendd, 47 1J.S.C: 

, .  , '  . .I Subsection (a) (6) aud subsection 
bo d1u11ged to refer to Code 

1001, 1732, and 1851, in place of 18 
I !f.S.C. $8 1343 and 1484. Bmadcndin 

lottory information (18 U.S.C.J 1 f 04, Of 
scheduled for repeal) should be d t with 
by regulation. 

362 -------,-,--------- (Communicatiom Act of 1934 ch. 652, 
fi 3fi4 fonnerly 9 362, ns added, ch. 229, 
5 10 (b) , 50 Stat. 196, imd renumbered, 47 
U.S.C. 5 362.) Subsection (a) should be 
changed by substituting "violation" for 
"ofl't?nsc~," t,o diminsto crirnintll Inw t e m i -  
nology in a civil context. 

386 ..................... (Communicrttions Act of 1934, ch. 652, 
5 386, us added, ch. 973, $1,70 Stat. 1048, 
47 U.S.C. 5 386.) Subscct~on (a should be 
changed by substituting "vio 1 ution" for 
"offense," to eliminate criminal law termi- . 

nology in a civil contsxt. 
409 ..................... (Communications Act of 1984, ch. 652, 

$409,48 Stat. 1096, as amended, 47 U.S.C. . 
$409.) Added to subsection (e) should be 
a provision that subpoenas issued by tho 
Co~nmission am subject to Code 5 1342. 
Subsection (m) should be deleted as cov- 
ered by Code $0 1342 and 1343. 

601 -------,-,----------- (Communications Act of 1934, ch. 652, 
501,48 Stat. 1100, as amended, 47 U.S.C. 

8 502.) Penalty, culpnibility. See Code 

! 3003. The section should be chan d by T' eloting tho "CMI~W or sufiers" c a u m ,  
niattar covered by M e  Q 441. 

502 ..................... , . .  , (Communicl~tions Act of 1934, sh. 652, 
I , f3 502, 48 Stat. 1100.) Regulatory offor~e, 

, ,  culpability. 
503 ,-,,,,------,,,----~- (Comrnunioations Act of 1934, ch. 652, 

g aoe,48 Stat. 1101, as nmendecl, 47 U.S.C. 
(j 603.) Subeoction (b)  (1) should be 
changed by ~abstit~uting "~iolrrt~ion" for 
"offake," to eliminate cruni~lal law h i -  



nology in a civil context. For changes in 
sulmwtio11 (b) (1) (E), see guideline for 
sect ion 3 12, supra. . 

506 ,-------------------- (Co~nn~unications Act of 1034, ch. 652, 
4 4 5 SOG, us a d d d ,  60 Stat. 89, 47 U.S.C. 

$ 506.) Both subsections (a) and (b) 
should be clisnmd to deleto "or attompt to 
coowe, cornp~l~'or constrain," ~natter-cov- 1 

eied by Code 8 1001. I 

608 ..................... (Co~~u~~~lnicnt ions  AcL of 1034, ch. 652, . . I  50d, II.S nddd,  8(b),  74 Stnt. 896, 47 
1 , . 8 8 u %, tion (g)-penalty. 

' I I - , I  " '  ' - - 
I ti00 ---,--,--------&---- (Cornmunicnt'o~~s Act, of 1934, cli. 652, 

5 0 ,  ns nddw 1 , 5 0,74 Stat. 897,47 U.S.C. 

f ' 50!11) S n h c t i o n  (a)  (4  )--culpnbilit . S ubseotion (a)  (5) sllo111d bu deleted. Co e 



41 ---- -'----------------. (Act of Fcb. 19, 1903, ch. 708,s 1.32 Sht. 

I 
847, ns mended, 40 U.S.C. Ij 41.) Subsec- 
tion (I)  should bo chmged by deleting the 
first sentence, which consists of matter cov- 
arecl by @do 3 402. Remainder of sul)sec- 
t ion-penalty, c11lpa1ilit.y. 

46 ,----,---. (Apt, of Feb. 1.1,1803, cli. 8:3,2'7 Stat. 443.) 
'l'his section should be deletd and replacod 
by a provision which makes the Co~rmis- 
s ~ o n  tLn "authorized agency" under Codu 
5 1342. 

4 i  ---------------------. (Act of Feb. 25, 1903, ch. 755, $1,32 Stat. 
!)o-&.) This section sIio111d be repaled in ac- 
rortlnncs with secl.ion 25!) of tho 0rg:~nized 
Clime Control A d  of l970,84 Stat. 931. 

121 -------------,------- (Act of Alig.29,1016,di. 415,s 41,N Stnt. 
544.) Cotlsitlcw~t.ion slio~lld be g i v ~ n  1 o cov- 
wing in the Cotlo mnthr dealt with in the 
provisions of this section r e d i n  "or 

I rho ,  with intent to defrau$" by a$dhtr 
"when the writing which is the subject 01 
tile offense is or purports to be a bill of lad- 
ing representing property received for 
interstate or forei 1 shipment" as a jnris- F' tlict iolinl h w  10 Code $ 1751 (and t1ierel)y 
to Cotlc* 8 1753). l<cb~nriinder of this mc- 
t ion-pen:~lLy, c:lllpnbi l i ty. 

305 --------,------------ ( I~~terstato ~ o ~ ~ l n ~ c r w  Act, ch. 104, pt. 11, 
205, n s  nddd ,  ch. 408, 49 Stat. 518, nntl 

:u~~cwlod. 4!) 1 J.S.C. $j 305.) Sulwxtion 
(cl )-relevant,, Imt no chmige recom- 

. mended. 
314---> --,-- -rL ---------- (Interstate Commerce Act, ch. 104, ~ t .  IT, 

1 8 214, ss ntldctl, ( a l l .  498, 49 S t ~ l .  651, nntl 
amended, 40 U.S.C. 5 314.) Relevant, but* 

1 1 1 4  I , no chwigo rccomn~endcd. 
4 * 9 ,  319 ,,,--,--------------- (Interstnto Commurce Act, ch. 104, pt. 11, 

, 8 219, as nddd,  ch. 498, 49 Stat. 563, and 
I 1 1 , 1  , a  I : I ,  amended, 49 U.S.C. 5 319.) Relevant, but 

1 ,  , 1 t 1 . no chhaige momn~onded. 
I r I-:! i I , ,  ~ B L  -------,------------ ( Ints is t~ta  Comn~erce Act, ch. 104, pt. 11. 

, (  ( ,  

, I  . I  

222, i s  a d d ~ l ,  c l ~  498, 49 Stnt,. fifi4, nnd 
0 ,  I I 

, . \  , I !  . , I  
ahdndsd, 49 U.S.C. 322.) Subsection 

I (n)"$egul%br'y offensn. Subsection (c)- 
I ;  1 1 ,  I ' , i -ap~tory ~flenw. Su1198ction ((1)-pen- 

nltg, culp~bilit$. Subsect,ion (&)--tliissill)- 
.I ; 1 : I ssct,lon shwr\ld 1% c h n @  by deleting "or 
. I  + I * \ /  I I 1  ' I ' I' &nI1~knmritf~ly nnd w~llfidly fdsip . . . 
f f l , l  t , 4rl,;- ( , * I 1 \l~iHsr 6hiu thaptar to koop the snnm, mat- 
. I I ' , t o r ' b m l  l l j j  Code 85 1352 and 1356, pm- 

vidi~lg a pmvision is subd,itnted mrtking 
the nccounts, rc1con1s imd rnemom~idu~n~ 



1471 --,------- -- -------- (I~eclerfil Aviation Act of 1'35H, title IX, 
8 901, 72 Stat. 783, tis sinended, l!) U.S.C. 

Si~tmection (a)  ( 1) should be 
by @ul)stitnt.ing "v~olntioii" for 

"gffet~," to pliluiiit~t~ w i l n i ~ i ~ l  IILW ter 
n i i d o g y  in a civil context. 

+472---,-,,-----,------- (Federal Aviatioii Act of 1!)58, title IX, 
I 4  : ' 5 902, 72 Stat. 78.1, ns amended, 40 1J.S.C- 

$ 1472.) Subsectioii (a)-rygrul~itory of- 
fense. Suhscctiori (I)) -t111u sl~bsectior~ 
sliould be c l i ~ ~ n g d  by deleting from tlie 
beginning througli ". . . such f~uudul(wt 
wrtific~lte, a11d7" nit~tter covered by Code 

\ 1751 ; remaintl(~~~-l)clii~lty, ~ ~ ~ I p ~ b i t i t y .  . ubsect ion (c)-1)enalty. Note that fc~loiiy 
s:uictions will I)e available tulclor Code 
$5 lfi13, 1705 a l~d  1706 in some circum- 

i 
stnwes. Snbwc.t io11 (d)-peniiltg, ~ : i ~ I p l ) i  l -  
ity. Subsection (e)-sw guitl(~1inr for sec- I 
tioil 322, suhcctio~i (g) 8 U p l .  Sulwt ion  
(f)-lwiidty, culpiibilit y. C'f. ('otlc # 1371. 
Su1)wction (6) should be deleted nild ti pro- 
visioir s ~ ~ l ~ t i t u t e ~ l  wliid~ will itbi~liu tile 
Iioartl an L'a~i t liorized ngeiivy" under Code 
# 1342. Subsection (11) (1) sllould be I 
clir~nged by deleting the clause bg i~ in ing  
"pviclrd,"  rrbi~tter i~tlrquately rore~rrl I)y 
C.otLe 8 1613 ; mnii~indt~r-lx*111~1ty. SII~)WC- 1 

tioii ( i)  slioulcl Ix re1)ealetl. Code Sl(i3.5 
covers it. Su1)section ( j )  sl~oultl I)e rt*- 

penled ; it is covewtl by vnrior~s (:ode of- 
fulises, since t i l l  Ootlr olrci~st!s ;ipl)ly with- 
in the jurisdiction specified (see Code 
5 210 ( g )  ). S111)swtion ( k )  slioi~lcl be rr- 
peded ; it is covertxl by vnrious Code s w -  
tioils, since the (lode gencbrr~ll y upplicn~ 
within tlie jurisdictio~i specified. Sul)sec- 
tion (7)-pelinlty culp:~l)ility. Subwction 
(111) ( l ) - - ~ o i i f o ~ ~ ~ i i  to rwisions of o t l~er  
subsections, 11ennl l y. Subsevt ion (m) (2) 
should ho re ealetl. Cock 8 1614 ( w e i s  it. 
Sub~wtion t ) l i ) -w~l fon ,~  to rrrision of 
other subsect,ions. Subsection (0)-pc.11- 
altv. cdr>abil~tv. " ,  . 

1473 -------------------- (Federal Aviation Act of 1058, title IX, 
6 !)OR. 72 Stat. '786. ns aniendrd. 40 1T.S.C. I a I&.) ~ubsec tbh  (n) -rcle&t, but no 
change n.cornnienc1c.d. 

I 

1523 --,-----,----------- (Fdernl  Avintion Act of 1958, title XII, 
5 1203, 72 Stat. 800.) Ilepilatory offense. I 

1n!j-, ---- ---- ,-------- (~irport  ' pd  ~ i & o  Development Act of 
, I 1070,"Qtlti I, # 2b, d Stat. 238.) Thia SW- 

tion should be repled.  Code $$ 1352 and 
1732 (with Code $1001) cover it. 

Sections Transferred Into Title 49 

I n  the transfer of t.lie following sections, consideration should be 
given to n~nking the necowuy tunendnienls to mnfonn the provisions 
to Y.L. 89-670, A d  of Oct. 15,1966,80 Stnt. 931, which transferred to 
and vested in the Sccretnry of 'I'r~nsportution all fa~iotions, pwere, 
uld duties of the Inte~stato Conimerce Coiiiniission referred to In the 
provieions. 

Former Title 18 Sections Guidelines* 
831 --------,--,----- - -  In definition of "Etiologic qpntu"-m- 

 umber. 
832 ----------_I --------- Subsection (a)  should chmi~pd by delet- 

iug "i~ncl, if the de~rth . . . ten yem, pr 
1 1  both," Code # 1613 covers it to some extent. 

1 Consideration should be given to substitut- 
ing 11 provision t h t  wlicn nn offense de 
lined 111 Co& §§ 1601-1603 and 1612 is 
commithd hi the course of cornn?itting tho 
offense defined in this subsedlon, there 
shfi11 be Federid jurisdiction over tlin O M e  
offenses. Reuit~illdor-punnlty, culp1~bi1it.y~ 

. , .  Subsection (I))-see guideline for subsec- 
a tion (a). 

833-- ----,------------7 See guideline for s~ibsectio~i (a) of section 
832. Ranurnbet. 

834 ------,----,---,__-, Subsection (e)-renunher. Subsection 
(f)-.sea guitbline for subsection (a )  of 
section 832. 

835 - - - - - - - - - - - - - - - - - - - - '  All subsctioli~rel~u~rib,l'. 
*For meanlng of 'penalty," "ciilpublllt~," "wnumber," etc., aec I~~tmlu~ctory 

Note, eupra. 





Sections Transferred ,Into 'l'.ifle 5(! 

*For meaning of " p e ~ l t g , "  "culyubllitg," "rerluruber," @,, 8er: Iutrod~~ctory 
Note. rupra. 



Title 49 Sectionq; Guidelines* . t 

1------------ ----------- (Tiitalutnte Conimerco Act, ch. 104, t. I, 
$1, 24, Stat,. 378, ns amended. 49 #SC. 

1.) Subsection (7)-penalty, culpability. 
!!hihaecti'oh', (12)--sahtitute "violtition" 
for "offense" (twice) in last sentence, to  
eliminate criminal law terminology in a 
civil context. Subsection (17) (a)--substi- 
tute "violittion" for "o l f tw~ (twice) i n  
swond sentence, to olimini~to crirrii~~rd IUW 
terini~iology in n civil colitext. Subsection 
( 17) (b)-this subsect ion slionlcl be de- 
leted ; i t  is covered by Code 8 1758. Subsec- 
tion (20)-penalty, culpability. 

5 ....................... (Interstate Comnwce Act, ch. 104, t I, 
5 5, 24 Stat. 380, ns nniended, 49 U%.C. 
$ 5.) Subsection (1 )-snbstituts L'viola- 
thii" for "offense," to ($lin\in:~te ~t%i~ililil 
law terminology in n civil clontest. SIII)- 
section (14)-substitute L'violhm" for 
"offense," to  eliminnte criminal Inw ter- 
minology in rr civil c*ontcxt. 

6 ....................... (Iiiterst:~te Comnwrce - k t ,  ch. 101, pt. I, 
ji 6, 24 Stat. 380, as amended, 49 'Ir.S.C. 
$ 0.) Subsection (,lO)-sulxdtute "vio- 
Iiition" for "o fhse  (twke),  to c l i~~r i~ i i~ te  
c;ririiinnl law tcniiiliology in :r civil cwr- 
text,. 

10 --------,------------ (Iritorstrtte Co~rrnwrw Act, (-11. 104. )t. 1, 
8 lo, 24 Stat. a&, its tt~nen~lecl, 19 J.s.c. 

lo.) Subeection ( 1) should be changed to 
tlolete wovisions coverrd by Code $6 401- 
40.1 en 6 , possibly, to i~worpornte the t'ode9s 
xwgulatory offenso prov.ision, ns follows : 
" ( 1 ) (a) Fxcept 11s l~roviilccl in pnrngrapli 
(b) of t l i~s  subsection, s person who does 
rriytliin~ prohibited or clecli~red to be un- 
li~mful in this chapter or wlio intentionally 
fnils to do anything rcquir$ by this chnp- 
ter or who violittes n provis~ori of this chtlp- 

*For mwnlng of "pennlty," "culpat~llity." "rt~ntunber," rtc, nee Intnductory 
Note, supra. 

(1730) 

1731 
.I b I 

tgr for which no rulty is otherwise p , ., < I .  1 4 .  , 

, ,, , , , , vlded 'shad 'ld suGeet to e t i b i i  1 0 d  o i  
. 0 

title 18, exce t that the maximum fine 
limits shall be15.000; (b) a person is guilty . 

1 1 ,  i t  . :i , 10 a I *  of 'a mass A misdementlor, but with a nlnxl- . 
1 /.I I ' 1 ' mum fhki limifof $5,000, if he knowin rly "' discfiminates in rates, fares or charges or 

i $ . . i 1 the trampohtiow of - l m s m n v  or prop! , 
$ .  I , ,  : ! . ealj OF" t r ~ n m i ? s i ~ s  of h~tolli ~uticu 11, 

. , I . '  n o  utlon of a provlslon of this c iapter." k 
, .. .Subsection (2)-penrrlty, culpubility. Tliis 

subsection should also be changed by delet- 
ing "or whenever such . - - by SUB ~8r l )o-  
ration," matter covered b Code $403. Sub- 
section (3)-penalty, cu pability. Snbsec- 
tion (4) -penalty. 

r 
15------- ,------------ -- (Interstate. Comrnerce Act, ch. 104, t. I, 

15, 24 Stat. 9M, 11s ii~r~ended, 49 I .S.C. 
16.) Subsection (12)-penalty. f' 

16---- ------------------ (I'nterstate Corn~rwce Act, ch. 104, pt. I, 
$ 16, 24 Stat. 384, 11s amended, 49 U.S.C. 
$ 18.) Subsection (8)-substitute "viol:1- 
tion" for "otTanse" (three times), to elimi- 
nate crinlinnl I i \ v  t~rniinology in n civil 
context. 

18---------- ----------- (Interstate Colil~scrre Aet, ch. lM, pt,. I,  
5 l ! h ,  i ts  adtlcd, (41. !)2, 37 St& 701, nntl 
rmcncled, 4:) 1 J.S.C. 8 Inn.) Subsc.tion 
(k)-substitute "riol;~tion3 for "offe~rsc~~ , . 
(twice), to eliniin~ito criminal Inw ternii- 
nology in ii civil r~mttst .  

20 ...................... (Intarstate Cornnierre Act., ch. 104, pt. I. 
5 20, 24 Stat. 386, ns ntncnded, 49 U.S.C. 
8 20.) Subsection (7) (a)--substitub "vio- 
lation" for "otFense," t~ eliminate crilnilrid 
lilw terminology in 11 civil context. S h e c -  
tion (7) (b) should be deleted hrauss Code 
$$ 1.352 and 1356 cover most of it. Provi- 
sionssl~ould be sul)st.itutcd which mnke the 
accounts, records nnd memoranda required 
to be kept by tho section subject to Code 
rj 1356, preserving 'Lknowingly . ,. . kmp 
any accounts . . . contrnry to the 
nllw . . . of tllo Co~r~rnission" subject to 
Code '8 1006, a d  Imserving the "P?w 
&&d" cla~lso at, tile end. Subc t ion  (7) 
( f)-ponnlty, c~tlpnlJ ity. 

20:1----------------- .---.- (Interstate Cornnlcrce Ack. ch. 103, pt. I, 
fj 2Oa, as added, ch. 01, 430,41 Stat,. 494, 
and mended, 49 1J.S.C. 8 20a.) Snktion I 

(11)-pena1t.y. Subsedion (12)-penalty. 







!)22,-5 l h ,  :IS i~(lclc~el, A. t;!);, 7 0  Sti11. 6:H.) 
(~onuider c.ovcar:lgc 1)). (:otlc. $8 1;::I-to ly 
~dditiotl of n j~~risciic-tiot~~~l I)WC to C O ~ I , !  

5 1740. 
( Icedrrnl ('i v i  1 I h~l'ewsr Act of 1!)50, clt. 
1228. titlr IV, Ij 403, til Slat. 1255, :IS 

amcndod, 50 U.S.C. A )I). $2255.) S~lhser- 
tion (I))-tl~~l~:tr t I I C  I  st scvitc~~rc.c~. ( 'ode 
5s 1351-52 rover. it. S~~lwtituta "The re- 
ceding S I I ~ L I I  lw ~lev111cc1 :, 'Fcdwttl o&id 
~~'ocrtling' ~ ~ l ~ t l c ~ t .  Tit I(. 18, $5 1251-52.:' 
(Frdc~xl  (:ivil I)cfcl~sc~ Act of 1950. r11. 
1228,ltith 11.8 204,(i4 Stat. 1251.) I'cw:~lty, 
culpability. 
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