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CALL TO ORDER

. The meeting was called to order at 1:00 p.m., on April 26, 2012, by the Chair, Justice
Mary Muehlen Maring.

ATTENDANCE

Present:

Justice Mary Muehlen Maring, Chair

Honorable Laurie Fontaine

Honorable William A. Herauf

Honorable Debbie Kleven

Honorable Steven L. Marquart

Honorable Steven McCullough
“Honorable William McLees

Honorable Thomas E. Merrick

Honorable David E. Reich

Mr. Bradley Beehler

Mzr. Daniel Dunn

Mr. Robert Hoy

Prof. Margaret Moore Jackson

Mr. Lonnie Olson

Mr. Bruce D. Quick

Mr. Kent Reierson




Absent:
Honorable John Greenwood
Mr. Larry L. Boschee
Mr. Richard H. McGee
Ms. Joanne Hager Ottmar

Staff:
Mike Hagburg
Kim Hoge

PRELIMINARY MATTERS

The Chair discussed the schedule for the meeting and welcomed new members, Mr.
Beehler and Prof. Moore Jackson. The chair introduced Ms. Bev Demers and Ms. Cindy
Schmitz, who were at the meeting to represent the clerks of court.

APPROVAL OF MINUTES

Mr. Hoy MOVED to approve the minutes. Judge Herauf seconded. A member
pointed out several typographical errors, which were corrected with the unanimous consent
of the Committee. The motion to approve the minutes CARRIED unanimously.

RULE 58, N.D.R.Civ.P.. ENTRY AND NOTICE OF ENTRY OF JUDGMENT: RULE 77

N.D.R.Civ.P.. DISTRICT COURTS AND CLERKS (PAGES 34-64 OF THE AGENDA
MATERIAL

Staff explained that Rule 58 and 77 were back before the Committee after being
discussed at the September 2011 and January 2012 meetings. Staff provided alternative
- versions of the proposed fule amendments that would Tetaiir the requirenient that attorneys
serve the notice of entry of judgment.

Judge McCullough provided a handout to members explaining what the new Odyssey
interface for attorneys is going to look like and how it will function. Judge McCullough said
the new interface can be set to show all an attorney’s active cases and attorneys will also be
able to receive case alerts on new documents docketed in a case. Judge McCullough said the
new interface should be online by November 1 and its features should address attorneys’
concerns regarding getting notice of entry in cases.

The Chair drew the Committee’s attention to the problems that had been created in
some districts by the clerks mailing out formal notices of entry. The Chair said that some
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attorneys had neglected to send required Rule 58 Notice of Entry of Judgment in cases when
they had received a formal notice of entry from the clerk. A member said this should not be
a problem in the future as no district is currently mailing out formal notices of entry. A

member said judges are sending out memos when an order for judgment is generated from
a judicial chamber.

Judge McCullough MOVED to adopt the alternative version of the proposed
amendments to Rule 58. Judge Kleven seconded.

A member said that the proposal addresses the issue that brought Rule 58 before the
Committee in a commonsense way. The member said the proposal allowed the duplicate
judgment problem to be solved efficiently.

Ms. Demers said in her office, the duplicate judgment is attached to the notice of entry
of judgment so that there is one electronically filed document. She said under the proposal,
clerks will need to return any duplicate judgments that are submitted. Staff said that was the

intent of the proposal, based on the preference of the Odyssey user group that a duphcate
judgment not be filed.

The Chair said that the previous discussion on Rule 58 had shown that attorneys were
concerned that if the judgment served was not filed with the notice of entry then questions
could be raised about whether the judgment that was served was the actual judgment in the

case. The proposal addresses this by ensuring that the judgment being noticed is clearly
identified by date and docket number.

Staff said that clerks are being allowed to file attached judgments with the notice of
entry as a single electronic document. Staff said that this was an exception to Odyssey
policy, which generally requires separate electronic entries for each separate document filed.

Staff'said that the Odyssey user group concluded that having the served judgment filed with

the notice of entry was a better solution than filing the served judgment as a separate entry,
which could cause confusion because then two items would be listed as Judgments in the
Odyssey file with two different docket dates.

A member said that, in Odyssey, exhibits to motions do need to be filed separately
because they are difficult to find otherwise. The member said that the same rationale does
not apply to simple motions with proposed judgments attached because it is not difficult to
find the different parts of the document if they are filed together in Odyssey, and it is easier
to both prepare and handle such a document if it is a single item.

The Chair asked how the certificate of service mentioned in the proposal would be
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docketed. Staff said it would likely be docketed as a separate document. The Chair said it
might be better if the docket number and date of service of the judgment were incorporated
into the-notice of entry of judgment rather than being part of a separate certificate of service.

Judge Reich MOVED to amend the proposal at lines 21-22 on pages 45-46 to require
the judgment docket number and date to be included in the notice of entry. Mr. Beehler
seconded.

A member asked whether the reference to the certificate of service should be retained,
given that a certificate of service is required by other rules. Members replied that the
certificate of service requirement was not always fulfilled by parties and attorneys.

A member asked what would happen if an attorney attempted to file a copy of the
judgment in violation of the rule. A member replied that the judgment would be returned to
the attorney and not filed. A member said the clerk might just throw away a paper copy
judgment, but if it was e-filed the whole filing would be rej ected. A member said that this

process would educate the attorney that filing a copy of the judgment with the notice of entry
was no longer allowed.

Ms. Demers informed the Committee that Odyssey currently has a built in attorney
notification system. She said that if the system worked correctly, the clerk would only need
to check a box and the attorney would be notified every time something was filed in Odyssey.
She said the system does not work consistently and she is working with the help desk to find
out why it doesn’t work.

Several judge members of the Committee indicated that, when they worked in cases
outside their districts, they received Odyssey generated alerts of new items entered in these
cases. The members said these notices were very useful. Some attorneys said they had also

teceived case alert notices, so the system must work in some ¢ases. A mefiber suggested that
the failure of the notification system to work in all cases could be a training issue.

A member said that the structure of the proposal seemed flawed. The member said
that (b)(1) talked about the contents of a notice of entry that should be served. The member
said that the revised (b)(2) seemed to be talking about a different notice of entry. The
member said that the subdivision needed restructuring so that it would be clear, perhaps by
defining what should be in the notice of entry first and then talking about service and filing.

A member said that the rule should make clear from the beginning that the notice of

entry needs to contain the docket number and date of the judgment. A member said that it
would be good to rewrite the subdivision to define the contents of the notice of entry firstand
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then follow with the service and filing procedures.

Judge Herauf MOVED to table for staff to restructure the notice of entry provision.
Judge McLees seconded. Motion CARRIED.

Staff explained that Rule 77 had been tabled at the January meeting and that an
alternative to the tabled version of Rule 77 had been prepared as a companion to the Rule 58
alternative. Staff said that neither version of Rule 77 needed to be considered by the
Committee unless it desired to impose a notice of entry requirement on the court.

Mr. Hoy MOVED to adopt the proposed amendments to Rule 77. Mr. Dunn
seconded. '

A member said that the proposal was not feasible because it would change
longstanding practice. The member said that the court had never been required to send notice
of entry under North Dakota’s rules. The member said in a default judgment situation, the
proposal would require the court to send notice to every party affected. The member said
that the court would need to do extensive research to do this. The member said that if a
notice requirement was imposed on the court, there should be a companion rule that prohibits

the clerk from accepting any document unless the filing party provides an address for each
defendant. ' '

A member said that the problem is orders are being entered every day, especially in
Cass County, that attorneys are not made aware of. The member said what attorneys want
is to be made aware of the orders that are entered, whether by email or whatever way is most
convenient. The member said sometimes competing are orders before the court and the
parties do not know what has been signed or when. The member said that attorneys have to
search online to see whether orders have been entered, and sometimes they discover that they
were entered days ago and the deadline to-act on the order is already running.

A member said that the upcoming changes to Odyssey would correct the problem of
attorneys not receiving notice of orders and other documents entered in a case. A member
said attorneys can now get reports in Cass County of all orders entered in a given category
of cases. A member said that the Committee needs to remember that some pro se parties and
attorneys who have made appearances but are not involved day-to-day in a case may not have
access to Odyssey and will not be getting notice through the system.

The Chair said that apparently automatic notices could be sent through Odyssey right
now to attorneys but the technology does not always work. The Chair said that even if
Odyssey worked and notice was sent to attorneys, pro se litigants would not receive them.




A member said that pro se litigants should be required to provide an email address so they
can receive notice and if they do not, the burden is on them to search the case file for orders.

A member said that providing an email address would not solve the problem because
if a party is not on Odyssey they will not get an automatic notice. The clerk would need to
manually send them a notice by looking up their email and sending.

Ms. Demers said that clerks in maﬁy districts nbtify parties when an order or judgment
is entered. Ms. Demers said that the clerks object to the proposed rule requirement placing
the burden of sending out formal notices of entry of judgment on the clerks.

A member said that it would be fine to continue to require attorneys to send out the
formal notice of entry of judgment required by Rule 58. The member said that Cass County
at least has stopped sending attorneys any notice of orders and judgments entered so
attorneys do not know whether they should be acting in a given case. The member said that

any party or attorney who has appeared in a case should get some notification when an order
or judgment is entered in a case.

A member said that the clerks have never been required to send out notice of entry,
even though many courts have done this as a courtesy. The member said that adding such

a requirement as proposed in the amendments to Rule 77 would be a major change in North
Dakota practice.

A member said that it has been the commonsense practice almost everywhere in the
state for either the judge or the clerks to send out some sort of notification when an order is
issued and, regardless of what happens with rule amendments, this will continue. A member
said that in places where this was not the practice, like Cass County, attorneys would call the
courthouse to find out whether a pending order had been entered.

A member said that by the time a rule requiring notices of entry to be sent by the court
could be in place, the new notice system under Odyssey will be running and attorneys will
be getting notice if they are not now. A member said, in addition, that the proposal’s
requirement that the court send out formal notice of entry of judgment was burdensome and
this should continue to be an attorney responsibility.

Ms. Demers pointed out that if the current notification system under Odyssey could
be fixed, attorneys would be notified of any orders or documents entered in a matter.

The motion to adopt the amendments to Rule 77 FAILED 2-13.



Ms. Demers and Ms. Schmitz departed the meeting.

RULE 41. N.D.Sup.Ct.Admin.R.. ACCESS TO COURT RECORDS (PAGES 65-87 OF
THE AGENDA MATERIAT)

Staff explained that the Committee had reviewed the Supreme Court’s final
amendments to Rule 41 at the January 2012 meeting and requested staff to draft proposed
forms to be used by people seeking to limit Internet access to certain criminal records. Staff
presented a set of draft forms to the Committee.

Mr. Quick MOVED to adopt the proposed Rule 41 forms. Judge Herauf seconded.

_ A member said that a notice to the state’s attorney who handled the case, as
recommended by Pierce County State’s Attorney Galen Mack, should be required for
motions to restrict public access. A member wondered how likely it was that a prosecutor
would respond to a motion to restrict. A member said it would depend on the facts of the
case—a dismissed minor in consumption charge might not merit a response while a charge
against someone with a criminal history might require some attention. The member said part
of open records and sunshine law is allowing the public to see charges brought by
prosecutors. The member said in domestic cases especially, an alleged perpetrator will have

relationships with other people in the future who deserve to have the opportunity to look at
charging history.

A member said that an attorney who served a motion to restrict public access would
send notice to the prosecutor as a matter of course, but pro se litigants do not have the
knowledge of the system or even awareness of the need to give notice. A member said that
pro se litigants would typically go directly to the judge. Committee members said that a form
affidavit of service should be part of the form package so that a party seeking to serve a
motion to restrict would understand that proof of service is required.

A member said that an affidavit with the facts or evidence should be required because
just filing a brief that asserts certain facts is inadequate. A member agreed that a party
seeking to restrict access should be required to submit facts supporting their motion. A -
member said the court should not be required to sift through prior proceedings to determine
whether the motion should be granted. A member said that an affidavit should be required.

A member said that the party submitting the motion should also be required to supply
an email address if they have one.

A member said that an order should be made part of the packége as a separate




document.

M. Quick MOVED to table so that staff can draft additional documents as suggested
by the Committee. Judge Herauf seconded. Motion CARRIED.

RULE 9. N.D.R.Crim.P.. WARRANT OR SUMMONS UPON INDICTMENT OR
INFORMATION (PAGES 88-107 OF THE AGENDA MATERIAL)

Staff explained that Judge Kleven made a motion at the January meeting to delete the
requirement in Rule 9 (b)(1) that the clerk sign the warrant, but the motion was tabled for
additional research. Staff presented research showing the origin and intent of the clerk

signature requirement. Staff also presented a proposed amendment to delete the option to
endorse the bail amount on a warrant.

Judge Kleven MOVED to adopt the proposed amendments to Rule 9. Judge
McCullough seconded.

A member said that when the complaint is the initial charging document, the
information is not prepared until later and the magistrate signs the warrant of arrest. The
member explained that clerks do not sign warrants. A member said that in counties where
the information is the initial charging document, the magistrate still is the one who signs the
arrest warrant, clerks do not sign them. No member could think of a county where clerks
sign warrants.

Mr. Quick MOVED to amend at line 14 on page 90, substituting “magistrate” for
“clerk.” Judge Marquart seconded.

A member said that clerks can be magistrates, but that a clerk appointed as a
magistrate would be required to go through special training. The member said that
magistrate training might need to be modified based on the proposed change.

A member said that the language of the rule already references Rule 4(b)(1), which
talks about how a warrant must be signed by the magistrate. The member said that it might
make more sense to simply delete the reference to signing in Rule 9(b)(1) and allow parties
to refer to Rule 4(b)(1) for that information.

Judge McLees MOVED to amend the motion to delete the language “be signed by the
clerk” from lines 13-14 on page 90. Mr. Quick seconded.

Motion to amend CARRIED.



A member asked why it was proposed to remove language at lines 15-16 on page 90
regarding fixing the amount of bail on the warrant. A member said that bail was a pretrial
release condition that arguably could be set only after a hearing under State v. Hayes. A
member said that bail schedules would probably be eliminated if this rule was followed. A
member said that if a magistrate sets a bail amount after review of the affidavit of probable
cause this arguably would be appropriate review under State v. Hayes.

Mr. Quick MOVED to further amend the motion to retain the existing language at
lines 15-16 on page 90. Judge Herauf seconded. Motion to amend CARRIED.

Motion as amended CARRIED.

"By unanimous consent, staff was instructed to modify the explanatory note to conform
with the amendments made by the Committee.

The main motion CARRIED. The rule proposal will be sent to the Supreme Court as
part of the Annual Rules Package.

RULE45.N.D.R.CiV.P.. SUBPOENA (PAGES 108-123 OF THE AGENDA MATERIAL)

Staff explained that the Committee approved proposed changes to Rule 26 related to
the discovery of electronically stored evidence at the January meeting. Staff presented

proposed amendments to Rule 45 on assessing costs for nonparty electronic evidence
discovery.

Judge Marquart MOVED to adopt the proposed amendments to Rule 45. Judge
Herauf seconded. '

The Chair asked whether any members had any issues with electronic discovery. A
member said that getting electronic discovery information is incredibly expensive. Experts
need to be hired and paid outrageous fees. The member said that the proposed rule
amendment is appropriate for situations when parties attempt to extract electronic discovery
information from nonparties who may have to bear expenses up front.

A meémber said that the proposed new language seems to give a blank check to
nonparties to claim expenses. The member said a reasonableness test should be applied to
the claimed costs that might be taxed to a party. The member said the court should have the
ability to determine that claimed costs are unreasonable in a given case.

Mr. Dunn MOVED to amend at line 139 on page 115 to insert “reasonable” between
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“the” and “costs.” Mr. Beehler seconded.

A member said that the proposal requires a party seeking information from a nonparty
to pay the costs. The member asked what would happen if the nonparty was not an
“innocent” nonparty but was actively evading cooperation perhaps in collusion with another
party in the case. The member said the party seeking discovery should not have to pay in
such a case, and the court should be allowed to levy the costs on whoever was responsible
for the costs.

Judge Fontaine MOVED to amend the motion to add a new sentence at line 140 on
page 115: “Under appropriate cucumstances the costs may be allocated among the parties.”
Judge Kleven seconded. :

A member said the first part of the sentence beginning at 137 on page 115, which
states that the court may specify conditions for discovery, gives the court discretion to do
whatever it needs to do to tax or distribute costs. A member said that because the word
“including” was used in the proposed amendment, the court’s discretion is still unlimited.
The proposed amendment simply gives possible options for the court to follow. A member
replied that the additional language was unnecessary because the court has discretion.

Motion to amend the motion CARRIED.

A member said adding the language as proposed would cause confusion because
attorneys are not going to read the first words giving the court discretion but instead are
going to claim that assessment of costs as allowed by the amended language is required. The
member said that the proposed language should not be adopted.

The main motion to approve the rule as amended FAILED 5-10.

FORM_AND STYLE AMENDMENTS TO THE NORTH DAKOTA RULES OF
EVIDENCE (PAGES 124-128 OF THE AGENDA MATERIAL)

Staff explained that the Committee had begun its review of the form and style
revisions to the Federal Rules of Evidence at the January 2012 meeting. Staff explained that
the proposed changes to the evidence rules were designed to make the rules more easily
understood and to make style and terminology consistent throughout the rules without
changing any result in any ruling on evidence admissibility.
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RULE301.N.D.R.Ev.. PRESUMPTIONS IN A CIVIL, CASE GENERALLY (PAGES 129-
137 OF THE AGENDA MATERIAL)

Staff presented proposed form and sfyle amendments to Rule 301, which were drafted
consistently with the amendments to the federal rules.

Judge Herauf MOVED to adopt the proposed amendments to Rule 301. Judge
Marquart seconded.

The Chair pointed out that the explanatory note discusses the differences between
North Dakota and federal case law on presumptions. The Chair said presumptions often are
an issue in employment law cases. The Chair said the Supreme Court had long been
challenged by trying to reconcile tests for employment discrimination under state and federal
case law. The Chair said some federal burden shifting does not fit with North Dakota’s
interpretation of presumptions because the state views presumptions as evidentiary. The

Chair said the note as currently written explains the two different ways of interpreting
presumptions.

Mr. Quick MOVED to retain lines 33-75 on pages 131-133. Mr. Hoy seconded.

A member said the state rule is substantially different from the federal rule and the
explanatory note language is valuable because it explains the reasons for the differences.

Motion CARRIED.

The Chair said that some of the case law referenced in the explanatory note is very old
and has been superseded by more recent cases. The consensus of the Committee was that
staff should update the explanatory note with more recent cases and determine whether the
pattern jury instruction on presumptions has been updated.

A member said the updated language at lines 4-5 on page 130 did not seem to have
the same meaning as the old language. Staff said the changed language was taken from the

updated federal rule, which previously had the same language used in the North Dakota rule.

The main motion CARRIED. The rule proposal will be made part of the Evidence
Rules Package, which will be sent to the Supreme Court when complete.
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RULE 302. N.D.R Ev.. EFFECT OF STATE LAW ON PRESUMPTIONS IN A CIVIL

CASE (PAGES 138-141 OF THE AGENDA MATERIAL)

Staff presented proposed amendments to Rule 302 based on the amendments to the
federal rule. ‘

Judge Herauf MOVED to adopt the proposed amendments to Rule 302. Judge
Marquart seconded.

The main motion CARRIED. The rule proposal will be made part of the Evidence
Rules Package, which will be sent to the Supreme Court when complete.

RULE 303. N.D.R.Ev.. PRESUl\/[PTIONS IN CRIMINAIL CASES (PAGES 142-144 OF
THE AGENDA MATERIAL) '

Staff explained that Rule 303 had no content except for an explanatory note pointing
the statutes governing presumptions in criminal cases.

RULE 401. ND.R.Ev.. TEST FOR RELEVANT EVIDENCE (PAGES 145-149 OF THE
AGENDA MATERIAL)

Staff presented proposed amendments to Rule 401 based on the amendments to the
federal rule.

Judge McCullough MOVED to adopt the proposed amendments to Rule 401. Judge
Fontaine seconded.

The main motion CARRIED. The rule proposal will be made part of the Evidence
Rules Package, which will be sent to the Supreme Court when complete.

RULE 402. ND.R.Ev.. GENERAL ADMISSIBILITY OF RELEVANT EVIDENCE
(PAGES 150-154 OF THE AGENDA MATERIAL)

Staff presented proposed amendments to Rule 402 based on the amendments to the
federal rule.

Judge Kleven MOVED to adopt the proposed amendments to Rule 402. Judge
Marquart seconded.

The Chair asked about the dashes used in the rule draft to set out segments. Staff
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explained that these would be printed as bullets in the published version of the rule. A
member said that it would be preferable to use numbers rather than bullets. A member said
that it is difficult to reference to a specific bullet. Staff asked whether the Committee desired
to retain the standard labeling hierarchy, which would be to use lowercase letters first,
followed by numbers. The Committee’s consensus was that staff should replace

dashes/bullets in the evidence rule drafts with the appropriate letter or number under the
circumstances.

The main motion CARRIED. The rule proposal will be made part of the Evidence
Rules Package, which will be sent to the Supreme Court when complete.

RULE 403. N.D.R.Ev.. EXCLUDING RELEVANT EVIDENCE FOR PREJUDICE
CONFUSION. WASTE OF TIME. OR OTHER REASONS (PAGES 155-158 OF THE
AGENDA MATERITAL)

Staff presented proposed amendments to Rule 403 based on the amendments to the
federal rule.

Judge Fontaine MOVED to adopt the proposed amendments to Rule 403. Mr. Dunn
seconded.

Mr. Dunn MOVED to make an enumerated list using lower-case letters after the colon
in line 9 on page 156. Judge McCullough seconded.

A member said using letters and a list format would allow people citing the rule to be
more specific about the point they are referencing.

Motion CARRIED.

The Chair asked about the use of the word “adaptation” at line 14 on page 156 in the
explanatory. Staff said that the words “based on™ instead of adaptation would be more

consistent with the language in other rules. The consensus of the Committee was to replace
“adaptation” with “based on” on line 14.

The main motion CARRIED. The rule proposal will be made part of the Evidence
Rules Package, which will be sent to the Supreme Court when complete.
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RULE 404. N.D.R.Ev.. CHARACTER EVIDENCE: CRIMES OR OTHER ACTS (PAGES
159-168 OF THE AGENDA MATERIAL)

Staff presented proposed amendments to Rule 404 based on the amendments to the
federal rule.

Mr. Hoy MOVED to adopt the proposed amendments to Rule 404. Judge McLees
seconded. '

The main motion CARRIED. The rule proposal will be made part of the Evidence
Rules Package, which will be sent to the Supreme Court when complete.

RULE 405.N.D.R.Ev.. METHOD OF PROVING CHARACTER (PAGES 169-174 OF THE
AGENDA MATERIATL)

Staff presented proposed amendments to Rule 405 based on the amendments to the
federal rule.

Judge Herauf MOVED to adopt the proposed amendments to Rule 405. Mr. Beehler
seconded.

The main motion CARRIED. The rule proposal will be made part of the Evidence
Rules Package, which will be sent to the Supreme Court when complete.

RULE 406, N.D.R.Ev.. HABIT: ROUTINE PRACTICE (PAGES 175-180 OF THE
AGENDA MATERIJAL)

Staff presented proposed amendments to Rule 406 based on the amendments to the
federal rule.

Judge Marquart MOVED to adopt the proposed amendments to Rule 406. Judge
Kleven seconded. '

Mr. Quick MOVED to retain lines 19-37 on pages 176-177. Mr. Olson seconded.
A member said that the discussion in the explanatory note provides some useful
history and shows how the rule was a departure from previous case law. The member said

the explanatory note language seemed substantive.

Motion CARRIED.
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The main motion CARRIED. The rule proposal will be made part of the Evidence
Rules Package, which will be sent to the Supreme Court when complete.

RULE 407. N.D.R.Ev.. SUBSEQUENT REMEDIAL MEASURES (PAGES 181-185 OF
THE AGENDA MATERIAL)

Staff presented proposed amendments to Rule 407 based on the amendments to the
federal rule.

Mr. Quick MOVED to adopt the proposed amendments to Rule 407. Judge Herauf
seconded.

Mr. Dunn MOVED to amend at line page 182, line 12, to replace “negligence” with
“fault.” Judge McLees SECONDED. Motion CARRIED.

The Committee discussed the use of dashes in the rules under the federal evidence rule

revisions. The consensus of the Committee was that it would prefer commas instead of
dashes. ‘

The main motion CARRIED. The rule proposal will be made part of the Evidence
Rules Package, which will be sent to the Supreme Court when complete.

RULE 408.N.D.R.Ev.. COMPROMISE OFFERS AND NEGOTIATIONS (PAGES 186-195
OF THE AGENDA MATERIAL)

Staff presented proposed amendments to Rule 408 based on the amendments to the
federal rule.

Mr. Quick MOVED to adopt the proposed amendments to Rule 408. Mr. Beehler
seconded. o

Mr. Quick MOVED to strike language at lines 18-20 on page 88, excluding language

based on the federal rule regarding negotiations related to claims. Judge McCullough
seconded.

A member said that the federal rule language allowing evidence from negotiations of
claims was directed specifically to evidence from IRS settlement negotiations.

Motion CARRIED.
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A member asked why the term “liability” was part of the previous language but not
used in the proposed amendments. A member suggested that the concept of liability was
implied in the term “validity” that was used in the proposed amendments. A member said
that the federal advisory notes indicated that the “liability” was part of “validity.”

Mr. Dunn MOVED to add additional language to the explanatory note based on the
federal advisory note’s discussion of the removal of “liability” from the rule. Judge Herauf
seconded. Motion CARRIED.

A member said the language of paragraph (a)(1) at lines 14-16 on page 188 was
confusing with its use of multiple clauses set off by dashes and commas. A member
suggested the clauses could be turned into a list with letters. A member said that this would
put the rule into a different form than the federal rule and make cross-referencing between
the two rules difficult. A member suggested that omitting the “ors” and the hyphens would
make the sentence read better.

Judge McCullough MOVED to amend lines 14-16 on page 188 to read: “furnishing,
promising, offering, accepting, promising to accept, or offering to accept a valuable
consideration in compromising or attempting to compromise the claim; and .. ..” Mr. Dunn
seconded. Motion CARRIED.

The main motion CARRIED. The rule proposal will be made part of the Evidence
Rules Package, which will be sent to the Supreme Court when complete.

RULE 409. N.D.R.Ev.. OFFERS TO PAY MEDICAL AND SIMILAR EXPENSES
(PAGES 196-199 OF THE AGENDA MATERIAL)

Staff presented proposed amendments to Rule 409 based on the amendments to the
federal rule.

Judge Marquart MOVED to adopt the proposed. amendments to Rule 409. Mr.
Reierson seconded.

The main motion CARRIED. The rule proposal will be made part of the Evidence
Rules Package, which will be sent to the Supreme Court when complete.

RULE 410. N.D.R.Ev.. PLEAS, PLEA DISCUSSIONS. AND RELATED STATEMENTS
(PAGES 200-206 OF THE AGENDA MATERIAL)

Staff presented proposed amendments to Rule 410 based on the amendments to the
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federal rule. Staff explained that the North Dakota rule allows use of statements from plea

discussions for impeachment purposes while the federal rule places tighter limits on the use
of plea discussions.

Mr. Quick MOVED to adopt the proposed amendments to Rule 410. Mr. Beehler
seconded.

A member pointed out that the proposed federal language used the words “has been
introduced” at line 25 on page 202, which is a different standard than “has been admitted.”
The member said that the federal standard as a whole might allow the admission of additional
information from a plea conference that would not necessarily be considered impeaching.
The member said it seemed similar to the standard for admission of a portion of a writing,

where if one party wants part of a writing admitted, the other party can ask for the rest to
show context.

A member said that North Dakota’s old language is more clear than the proposed
rewritten language. The member said that the meaning of the proposed language is not clear
even on multiple readings. A member replied that the federal language seemed to give the
defendant and the state more leeway to bring in material from plea proceedings.

judge Fontaine MOVED to retain existing language at lines 18-22 on pages 201-202

and to strike proposed new language at lines 23-28 on page 202. Judge Kleven seconded.
Motion CARRIED.

A member drew the Committee’s attention to language at line 22 on page 202
requiring that a statement be made in the presence of counsel as a prerequisite to its use. The
member said that this requirement did not take into account self-represented litigants and
would prohibit the use of statements by self-represented litigants in perjury prosecutions.

Mr. Olson MOVED to amend lines 21-22 on pages 201-202 to end the sentence after
“on the record.” Judge McLees seconded.

A member said removing the counsel requirement would be a substantial change to
the rule. ' '

Motion CARRIED.

The main motion CARRIED. The rule proposal will be made part of the Evidence
Rules Package, which will be sent to the Supreme Court when complete.
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The meeting recessed at 4:30 p.m., on April 26, 2012.

April 27, 2012 - Friday

The meeting was called to order at approximately 9:00 a.m., by Justice Mary Muehlen
Maring, Chair.

RULE 58. N.D.R.Civ.P.. ENTRY AND NOTICE OF ENTRY OF JUDGMENT: RULE 77,
N.D.R.Civ.P.. DISTRICT COURTS AND CLERKS (PAGES 34-64 OF THE AGENDA
MATERIAL) ‘

Staff explained that proposed new language for Rule 58 had been drafted based on the
Committee’s suggestions at the Thursday session.

Judge McCullough MOVED to amend Rule 58 to include amended language as
follows:

(1) In General. A notice of entry of judgment must identify the docket number and the
date of the judgment noticed.

(2) Service. Within 14 days after entry of judgment in an action in which an
appearance has been made notice of entry of Judgment in comphance with Rule 58(b)( 1 )-

d-anrages-granted- must be served by the prevailing party on the opposing party anchﬁied A
copy of the judgment must be served with the notice of entry.

(3) Filing. The prevailing party must file the notice of entry of judgment. The copy
of the judgment may not be filed.

Judge Marquart seconded.

A member said the language about the date of the judgment “noticed” was unclear.
The member said use of “noticed” was awkward and said that there should be more specifics
on what “date” needed to be included. A member said it should specify the date the
judgment was “signed.” A member said this is technically referred to as the date the
judgment was “issued.” A member wondered whether “entered” would be better because
this would be the date it became a part of the file. A member said referring to the date
“signed” would be more clear.

By unanimous consent, the proposed language of paragraph (1) was amended to read:
“A notice of entry of judgment must identify the docket number and the date the judgment

was signed.”
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Motion to add new language CARRIED.

The main motion CARRIED. The rule proposal will be sent to the Supreme Court as
part of the Annual Rules Package.

RULE 411. N.D.R.Ev., LIABILITY INSURANCE (PAGES 207-210 OF THE AGENDA
MATERIAL

Staff presented proposed amendments to Rule 411 based on the amendments to the
federal rule.

Judge Herauf MOVED to adopt the proposed amendments to Rule 411. Judge McLees
seconded.

The main motion CARRIED. The rule proposal will be made part of the Evidence
Rules Package, which will be sent to the Supreme Court when complete.

RULE 412. N.D.R.Ev.. SEX OFFENSE CASES: VICTIM’S SEXUAT BEHAVIOR OR
PREDISPOSITION (PAGES 211-227 OF THE AGENDA MATERIAL)

Staff presented proposed amendments to Rule 412 based on the amendments to the
federal rule.

Judge Kleven MOVED to adopt the proposed amendments to Rule 412. Prof. Moore
Jackson seconded.

Mr. Reierson MOVED to add language to line 59 on page 215 to add a definition of
the term “victim” as used in the federal rule. Judge Herauf seconded. Motion CARRIED.

Staff said in the Committee’s previous discussion when the rule was originally
addressed in 1996, there was a controversy about whether language making the rule
applicable to both civil and criminal cases should be included. Staffsaid the Committee was
not certain how the rule would be applied in a civil case and chose to make the rule
applicable only in criminal cases. Staff said the rule proposal before the Committee included

language based on the federal rule making the rule applicable in both civil and criminal
cases.

A member asked what the practical effect would be of applying the rule in a civil
sexual harassment case. A member replied that the proponent of evidence about the victim’s
alleged sexual behavior would have to provide justification about why admission of the
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evidence would be relevant. The member said that sexual behavior evidence may be
uncovered during discovery, but such evidence may be tangential to the relevant issue of
whether the alleged harassing behavior was welcome. If admission of the evidence is
designed to intimidate the plaintiff or to embarrass them, the evidence should not be
admitted. The member said the proposed amendments to the rule would provide a forum
ahead of time where admission of such evidence can be discussed and decisions on
admission made before trial. The member said allowing the rule to apply to civil cases could
eliminate some of the more egregious attempts to put the plaintiff in a bad light.

A member said that without the proposed amendments making the rule applicable to
civil cases, the plaintiff would be limited to objecting under N.D.R.Ev. 403. The member
said the standard for admission under the proposed amendments would still be a Rule 403’
standard, but requiring pretrial notice of an intent to admit sexual behavior evidence against
a plaintiff would be a change from current procedure.

A member said that it seemed like including the proposed civil case language would
be beneficial to plaintiffs. A member said that the standard for allowing sexual conduct
evidence in civil cases seemed to be looser than in criminal cases. A member said the
criminal standard is more stringent, but that the pretrial notice and motion procedure for civil
cases is an advantage over the current procedure. A member said that simply having the
same standard apply in criminal and civil cases would make more sense.

A member said that issues in criminal and civil cases are different. A member said
one reason the civil and criminal standards are different is because consent is not a defense
in the civil situation; instead the standard is “welcome-ness.” The member said sometimes
there ate facts about welcoming the conduct that a court might feel should be admitted. The
member said that identity can be an issue in a criminal case but not in civil cases. The
member said the law is developing as to what evidence should be admitted in a sexual
harassment case and case law has not set firm standards. The member said the standards are
much clearer in a criminal case.

A member said that federal laws forbid sex discrimination in employment, and claims
under these laws can be made in state court, but it becomes very confusing when the
evidence standards are different even if the intent is similar. A member said that the
proposed changes, from a practitioner’s standpoint, would give both sides a clear
understanding of what the admission standards and procedures would be for this evidence.
A member said the comments to the federal rule explain why a different standard was chosen
for criminal and civil cases.

The main motion CARRIED. The rule proposal will be made part of the Evidence
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Rules Package, which will be sent to the Supreme Court when complete.
The Chair instructed staff to prepare an explanatory note for the rule.

RULE601.N.D.R.Ev., COMPETENCY TO TESTIFY IN GENFRAL (PAGES 228-232 OF
THE AGENDA MATERIAL)

Staff presented proposed amendments to Rule 601 based on the amendments to the
federal rule.

Judge Marquart MOVED to adopt the proposed amendments to Rule 601 Judge
Herauf seconded

The main motion CARRIED. The rule proposal will be}made part of the Evidence
Rules Package, which will be sent to the Supreme Court when complete.

RULE 602. N.D.R.Ev., NEED FOR PERSONAL KNOWLEDGE (PAGES 233-236 OF
THE AGENDA MATERIAL)

Staff presented proposed amendments to Rule 602 based on the amendments to the
federal rule.

Judge Herauf MOVED to adopt the proposed amendments to Rule 602. Mr. Beehler
seconded.

The main motion CARRIED. The rule proposal will be made part of the Evidence
Rules Package, which will be sent to the Supreme Court when complete.

RULE603.N.D.R.Ev..OATH OR AFFIRMATION TO TESTIFY TRUTHFULLY (PAGES
237-239 OF THE AGENDA MATERIAL)

Staff presented proposed amendments to Rule 603 based on the amendments to the
federal rule.

Judge McCullbugh MOVED to‘adb‘pt the proposed amendments to Rule 603. ] udge
McLees seconded.

'The main motion CARRIED. The rule proposal will be made part of the Evidence
Rules Package, which will be sent to the Supreme Court when complete.
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RULE 604. N.D.R.Eyv. INTERPRETER (PAGES 240-243 OF THE AGENDA
MATERIAL '

Staff presented proposed amendments to Rule 604 based on the amendments to the
federal rule. '

Judge Herauf MOVED to adopt the proposed amendments to Rule 604. Mr. Olson
seconded.

A member asked about the contents of N.D.C.C. § 31-01-11 and whether the rule is
superseded by N.D.Sup.Ct.Admin.R. 50 on interpreters. Staff said that there seemed to be
overlap between the content of the statute and the administrative rule. A member said that
there was also a statute for certification of interpreters for the deaf that should be referenced
in the explanatory note. Staff'was instructed to perform additional research on the interpreter
statutes and their relationship to the court’s interpreter rules.

The main motion CARRIED. The rule proposal will be made part of the Evidence
Rules Package, which will be sent to the Supreme Court when complete.

RULE 605. N.D.R.Ev.. JUDGE’S COMPETENCY AS A WITNESS (PAGES 244-247 OF
THE AGENDA MATERIAL) '

Staff presented proposed amendments to Rule 605 based on the amendments to the
federal rule.

Judge McLees MOVED to adopt the proposed amendments to Rule 605. Prof. Moore
Jackson seconded.

A member said that the term “presiding judge” has a particular meaning in North
Dakota and its use in the proposed amended language might cause confusion.

Judge McCullough MOVED to retain the first sentence at line 3 on page 245 and

delete the proposed new sentence at line 5 on page 245. Judge Herauf seconded. Motion
CARRIED.

The main motion CARRIED. The rule proposal will be made part of the Evidence
Rules Package, which will be sent to the Supreme Court when complete.
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RULE 606. N.D.R.Ev.. JUROR’S COMPETENCY AS A WITNESS (PAGES 248-256 OF
THE AGENDA MATERTAL)

Staff presented proposed amendments to’Rule 606 based on the amendments to the
federal rule.

Judge Herauf MOVED to adopt the proposed amendments to Rule 606. Mr. Beehler
seconded.

A member suggested that the Minnesota approach may have some advantages in terms
of clarity. The member said that some attorneys seem unaware of what is allowed in seeking
testimony from jurors and that continuing legal education on this topic could be useful.

The main motion CARRIED. The rule proposal will be made part of the Evidence
Rules Package, which will be sent to the Supreme Court when complete.

RULE 607, N.D.R.Ev.., WHO MAY IMPEACH A WITNESS (PAGES 257-261 OF THE
AGENDA MATERIAL)

Staff presented proposed amendments to Rule 607 based on the amendments to the
federal rule.

Mr. Olson MOVED to adopt the proposed amendments to Rule 607. Judge Herauf
seconded.

The main motion CARRIED. The rule proposal will be made part of the Evidence
Rules Package, which will be sent to the Supreme Court when complete.

RULE 608. N.D.R.Ev.. A WITNESS’S CHARACTER FOR TRUTHFULNESS OR
UNTRUTHFULNESS (PAGES 262-268 OF THE AGENDA MATERIAL)

Staff presented proposed amendments to Rule 608 based on the amendments to the
federal rule. Staff pointed out that the federal revisors had considered two versions of
language on self-incrimination and adopted the sentence: “By testifying on another matter,
a witness does not waive any privilege against self-incrimination for testimony that relates
only to the witness’s character for truthfulness.” Staff said this language was included in the
rule proposal at line 33-35 on page 264.

Judge Reich MOVED to adopt the proposed amendments to Rule 608. Judge
McCullough seconded.
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A member said the version of the self-incrimination language that the federal revisors
chose not to adopt seemed clearer than the language in the proposal.

Judge Merrick MOVED to delete the proposed new language at line 33-35 on page
264 and substitute “A witness does not waive the privilege against self-incrimination by
testifying about a matter that relates only to a character for truthfulness.” Judge McLees
seconded. Motion CARRIED.

The main motion CARRIED. The rule proposal will be made part of the Evidence
Rules Package, which will be sent to the Supreme Court when complete.

RULE 609. ND.R.Ev.. IMPEACHMENT BY EVIDENCE OF A CRIMINAL
CONVICTION (PAGES 269-281 OF THE AGENDA MATERIAL)

Staff presented proposed amendments to Rule 609 based on the amendments to the
federal rule. Staff explained that under the proposed amendments there would be a
subdivision (&) on use of convictions pending on appeal added to the rule and amendments
to subdivision (b) that would require a balancing test when the court decides whether to
allow admission of old criminal convictions.

Judge McCullough MOVED to adopt the proposed amendments to Rule 609 EXCEPT
FOR the balancing test amendments to subdivision (b). Judge Herauf seconded.

A member asked about the phrase “readily determine” at line 24 on page 271. The
member said this imposed an unnecessary requirement—if the elements of an offense do not
clearly require proof of a dishonest act or false statement, that offense should not be admitted
under paragraph (a)(2).

Mr. Reierson MOVED to amend to delete the words “court can readily determine that
establishing the” at line 24 on page 271. Judge Marquart seconded.

A member said federal courts had likely adopted the “readily determine” requirement
so that federal courts would have a standard to use when dealing with state statutes and laws
with which they may be unfamiliar. A member said that if a party was seeking to have such

past crime evidence admitted, it was the party’s responsibility to establish the dishonest act
or false statement element of the crime.

Motion CARRIED.

The main motion CARRIED. The rule proposal will be made part of the Evidence
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Rules Package, which will be sent to the Supreme Court when complete.

RULE 610, N.D.R.Ev.. RELIGIOUS BELIEFS OR OPINIONS (PAGES 282-285 OF THE
AGENDA MATERIAL)

Staff presented proposed amendments to Rule 610 based on the amendments to the
federal rule

Judge Fontaine MOVED to adopt the proposed amendments to Rule 610. Judge
Marquart seconded.

The main motion CARRIED. The rule proposal will be made part of the Evidence
Rules Package ‘which will be sent to the Supreme Court when completc

RULE 611 N.D.R.Ev.. EXAMINING WITNESSES AND PRESENTING EVIDENCE
(PAGES 286-293 OF THE AGENDA MATERIAL)

Staff presented proposed amendments to Rule 611 based on the amendments to the
federal rule.

Mr. Quick MOVED to adopt the proposed amendments to Rule 611. Mr. Beehler
seconded.

The main motion CARRIED. The rule proposal will be made part of the Evidence
Rules Package, which will be sent to the Supreme Court when complete.

RULE 612. N.D.R.Ev.. WRITING OR OBJECT USED TO REFRESH A WITNESS’S
MEMORY (PAGES 294-299 OF THE AGENDA MATERIAL )

Staff presented proposed amendments to Rule 612 based on the amendments to the
federal rule. Staff explained that the federal rule does not allow the use of an object to

refresh memory but that the previous North Dakota Ianguage onuse of an object was retained
in the proposal.

Judge Kleven MOVED to adopt the proposed amendments to Rule 612. Mr. Beehler
seconded.

By unanimous consent, the Committee decided that the words “or object” should be
retained in the rule’s title. '
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The Chair said that courts were seeing more text messages being presented and that
these might qualify as “objects” under the rule.

The main motion CARRIED. The rule proposal will be made part of the Evidence
Rules Package, which will be sent to the Supreme Court when complete.

RULE 613. N.D.R.Ev.. WITNESS’S PRIOR STATEMENT (PAGES 300-304 OF THE
AGENDA MATERIAL)

Staff presented proposed amendments to Rule 613 based on the amendments to the
federal rule.

Judge McCullough MOVED to adopt the proposed amendments to Rule 613. Judge
Reich seconded.

The main motion CARRIED. The rule proposal will be made part of the Evidence
Rules Package, which will be sent to the Supreme Court when complete.

RULE 614, N.D.R.Ev., COURT’S CALLING OR EXAMINING A WITNESS (PAGES
305-308 OF THE AGENDA MATERIAL)

Staff presented proposed amendments to Rule 614 based on the amendments to the
federal rule.

Judge McCullough MOVED to adopt the proposed amendments to Rule 614. Mr.
Olson seconded.

The Committee discussed whether the rule is ever applied in North Dakota. A
member suggested that a custody investigator in a domestic case may be called by the court.
A member said when a special master is appointed, this witness is called by the court.
Members said that domestic cases and commercial cases were the most likely cases in which
the court could call a witness.

The main motion CARRIED. The rule proposal will be made part of the Evidence
Rules Package, which will be sent to the Supreme Court when complete.

RULE 615.N.D.R.Ev.. EXCLUDING WITNESSES (PAGES 309-319 OF THE AGENDA
MATERIATL) '

Staff presented proposed amendments to Rule 615 based on the amendments to the
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federal rule. Staff explained that the proposal contains a new subdivision (d), based on the
federal language, preventing exclusion of a witness authorized by statute to be present.

Mr. Quick MOVED to adopt the proposed amendments to Rule 615. Judge Herauf
seconded.

A member said the previous language referring to a party’s “cause” seemed preferable
to new language at line 16 on page 310 referring to a party’s “claim and defense.” The
member said in a complicated prosecution, it is sometimes necessary to have a case agent on
hand with experience in the investigation to keep track of documents and testimony. The
member said the use of the “claim or defense” terminology seems more limiting than
presentation of the party’s cause, which might cause a court to hesitate to allow assistance
by a case agent or to give the defense an argument against use of a case agent.

Mr. Olson MOVED to amend line 16 on page 310 to restore the previous “cause”
terminology. Judge McLees seconded.

A member said there was really no difference between “cause” and “claim or
defense.” A member responded that “cause” embraces all the issues in a case while “claim
or defense” relates to a single issue. The member said that because a “claim or defense” is
more specific, a court might restrict the use and presence of a case agent to a specific part of
the case when the specific “claim or defense” is litigated. A member suggested the word
“evidence” be added to line 16 on page 310 to clarify that a person could be present in the
court room to help present a party’s evidence. A member said that use of this term could be

used to justify exclusion of a case agent during closing argument, which does not involve
presentation of evidence.

A member said it would be preferable to use the federal “claim or defense” language
to ensure that no argument could be made that federal case law on the rule does not apply to
aid in interpretation of the state rule. Staff said the prior federal rule used “cause” and the
federal rulemakers did not intend to change the meaning of the rule by using “claim or
defense” in the revision.

A member said that normally any law officer will be sequestered when they are not
on the stand. A member replied that the prosecution is allowed to designate a case officer
to assist in presentation of evidence. A member said the federal explanatory note discusses
the importance of allowing an investigative agent to be present throughout trial and that the
language at lines 13-14 on page 310 specifically allows this.

Motion FAILED.
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A member questioned the grammar of the sentence “Or the court may do so on its

own,” at line 10 on page 210. The member suggested there were better ways to express this
idea.

Judge Fontaine MOVED to amend line 10 on page 310 to replace the period after
“testimony” with a comma and to lowercase the word “or.” Judge McLees seconded.
Motion CARRIED.

Mr. Dunﬁ MOVED to amend line 10 on page 310 to delete the word “but” and
capitalize the word “this.” Judge Herauf seconded. Motion CARRIED.

The main motion CARRIED. The rule proposal will be made part of the Evidence
Rules Package, which will be sent to the Supreme Court when complete.

RULE 701, N.D.R.Ev.. OPINION TESTIMONY BY LAY WITNESSES (PAGES 320-324
OF THE AGENDA MATERIAL)

Staff presented proposed amendments to Rule 701 based on the amendments to the
federal rule, including an amendment that would limit lay opinion testimony based on
scientific, technical or specialized knowledge. '

Mr. Quick MOVED to adopt the proposed amendments to Rule 701. Judge McLees
seconded. '

A member questioned the proposed amendment to limit lay witness testimony based
on scientific, technical or specialized knowledge. The member said that even lay witnesses
were likely to have knowledge of this kind and should be able to testify based on it. A
member said that, based on the federal commentary, law officers would be limited from
testifying as lay witnesses under the proposed amendment and would need to be disclosed
as expert witnesses. The member said that the treating physician may also need to be listed
as an expert too under the proposed amendments. '

A member said there was a lot of overlap between expert testimony and factual
testimony. A member said that, under the proposed amendments, every time a witness
testified about something they did not see, hear, smell or touch, there would be an issue about
whether that witness was testifying as an expert. The member said the proposed amendments
would create an unworkable rule. A member gave as an example of an oil field case, in
which people working in the field would have specialized knowledge and would naturally
use that knowledge in providing factual testimony. The member said such witnesses could
be excluded under the proposed amendments if not listed as experts.

29



Judge McCullough MOVED to delete lines 12-13 on page 321. Judge Herauf
seconded. '

A member said the proposed amendments are problematic because law enforcement
personnel, doctors, and health care workers would all probably need to be classified as
experts. The member said the motion should carry because the proposed amendments would
create-confusion. A member said that even a witness with no particular expertise, testifying
about what they saw and interpreting it based on their experience, could be challenged under
the proposed amendments and stopped from testifying.

A member said that the proposed amendments do provide protection to a party who
did not know ahead of time that an opposing lay witness, called as a fact witness, would be
using their specialized knowledge when providing “factual” testimony. A member said that
the proposal would provide clarity about how a particular witness should be characterized
- and whether the witness should be disclosed as an expert.

Motion CARRIED.

The main motion CARRIED. The rule proposal will be made part of the Evidence
Rules Package, which will be sent to the Supreme Court when complete.

RULE702.N.D.R.Ev.. TESTIMONY BY EXPERTS (PAGES 325-349 OF THE AGENDA
MATERIAL)

Staff presented proposed amendments to Rule 702 based on the amendments to the
federal rule, including amendments based on changes to the federal rule adopted after
Daubert v. Merrell Dow Pharms., Inc., 509 U.S. 579 (1993).

Judge Kleven MOVED to adopt the proposed amendments to Rule 702. Judge Herauf
seconded. '

A member said it would be useful to know how many states have adopted the Daubert
principles. A'member replied that it is not a simple issue, because some states have adopted
part and not all of the Daubert reasoning. The member said some states had acted through
judicial decisions and some through rulemaking.

A member said that adopting the proposed Daubert amendments would represent a
significant change in practice in state courts. The member said it would create an explosion
in pretrial practice and increase the cost of litigation for all sides. The member said federal
court does not handle the same types of cases as state court. The member said it would be
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in the kinds of cases that are not handled in federal court, such as family law cases, where
the Daubert fights would be seen.

Mr. Dunn MOVED to delete lines 11-13 on page 327, removing the proposed Daubert
amendments. Mr. Beehler seconded.

A mémber said this was an issue that applies to everyone in court and the proposed
rule change would create problems for plaintiffs and defendants in state court. A member
said based on brief research that 30 states have adopted some form of the Daubert rules. A
member said that if the motion carries, the standard for expert testimony will continue to be
the same as the state has followed for years and this would be appropriate.

A member said that adoption of the proposed Daubert amendments would give courts
a tool to get rid of junk science. The member said that the proposed specific standards are
helpful. A member replied that courts would be required to spend more time before trial
deciding motions on expert qualifications if the proposed changes are adopted. A member
said such issues usually come up pretrial rather than at trial.

Motion CARRIED.

By unanimous consent, the Committee decided that the word “expert” should be
restored to the title. -

The main motion CARRIED. The rule proposal will be made part of the Evidence
Rules Package, which will be sent to the Supreme Court when complete.

RULE703.N.D.R.Ev..BASES OF ANEXPERT’S OPINION TESTIMONY (PAGES 350-
354 OF THE AGENDA MATERIAL)

Staff presented proposed amendments to Rule 703 based on the amendments to the
federal rule.

Judge McCullough MOVED to adopt the proposed amendments to Rule 703. Judge
Herauf seconded.

The main motion CARRIED. The rule proposal will be made part of the Evidence
Rules Package, which will be sent to the Supreme Court when complete.
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RULE 704, N.D.R.Ev.. OPINION ON AN ULTIMATE ISSUE QEAGES 355 364 OF THE
AGENDA MATERIAL)

- Staff presented proposed amendments to Rule 704 based on the amendments to the
federal rule, including an amendment that would prohibit an expert from testifying on
whether a defendant’s mental state satisfied an element of a crime.

Mr. Olson MOVED to adopt the proposed amendments to Rule 704. Mr. Quick
seconded.

Staff explained that experts in North Dakota are currently allowed to tesﬁfy about a
defendarit’s mental state as it relates to the “ultimate issue” in a criminal case. A member
said that making a change consistent with the federal change would be inconsistent with state

_case law and statutes. The member said a key question was how the proposed change would
interact with statutes on the issue.

Judge Fontaine MOVED to table the rule until the September meeting so that staff can
conduct additional research on how the proposed change would interact with state statutes.
Judge McCullough seconded. Motion CARRIED.

RULE 705. N.D.R.Ev., DISCLOSING THE FACTS OR DATA UNDERLYING AN
EXPERT’S OPINION (PAGES 365-368 OF THE AGENDA MATERIAL)

Staff presented proposed amendments to Rule 705 based on the amendments to the
federal rule.

Mr. Quick MOVED to adopt the proposed amendments to Rule 705. Judge Herauf
seconded.

A member asked why the word “but” was used at the beginning of the second
sentence of the rule. The member said the word was unnecessary and its use did not seem
appropriate grammatically.

Judge McCullough MOVED to delete the word “but” in line 9 on page 366. Mr.
Dunn seconded. Motion CARRIED.

The main motion CARRIED. The rule proposal will be made part of the Evidence
Rules Package, which will be sent to the Supreme Court when complete.
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RULE 706. N.D.R.Ev.. COURT-APPOINTED EXPERT WITNESSES (PAGES 369-375
OF THE AGENDA MATERITAL)

Staff presented proposed amendments to Rule 706 based on the amendments to the
federal rule.

Judge Kleven MOVED to adopt the proposed amendments to Rule 706. Mr. Quick
seconded.

The main motion CARRIED. The rule proposal will be made part of the Evidence
Rules Package, which will be sent to the Supreme Court when complete.

RULE 707. ND.R.Ev.. ANALYTICAT, REPORT ADMISSION; CONFRONTATION
(PAGES 376-386 OF THE AGENDA MATERIAL) '

Staff explained that the Supreme Court had made several changes to Rule 707 since
the Committee had the opportunity toreview it. Staffsaid that some new language in the rule
had created disagreements between defense and prosecuting attorneys.

The Chair said the Supreme Court was currently considering a case in which the
defense had requested under the rule that the prosecution produce a nurse who drew blood
for a blood alcohol test. A member said that the issue of who could be requested to testify
about an analytical report had been raised in other cases. A member said that the language
in the rule’s subdivision (b) did not seem to require that the person requested to testify about
the report be a specific person. A member said that many different persons could have
knowledge about an analytical report. The Chair said that the U.S. Supreme Court also had
an analytical report confrontation clause case before it that had not yet been decided.

Judge McCullough MOVED to table the rule until the September meeting so that the
current pending court decisions could be decided. Mr. Quick seconded. Motion CARRIED.

The meeting adjourned at approximately 11:45 a.0p., on April 27, 2012.

Michael J. Hagburg
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MEMO

TO: Joint Procedure Committee
FROM: Mike Hagburg
DATE: August 30, 2012
RE: Rule 41, N.D.Sup.Ct.Admin.R., Access to Court Records

The committee has requested that staff prepare draft forms to be used to request
restrictions on Internet access to criminal records when charges have been dismissed or when
an acquittal has been obtained.

At the April meeting, the committee discussed the proposed notice of motion, motion
and brief, and findings of fact/conclusions of law forms. Based on its discussions, the
committee decided that additional forms would be needed. In response to the committee’s
instructions, staff has prepared a draft affidavit in support of motion, an affidavit of mailing,

and an affidavit of personal service.

The proposed forms are attached.
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STATE OF NORTH DAKOTA IN DISTRICT COURT

COUNTY OF CRIMINAL CASE NO.

THE STATE OF NORTH DAKOTA
Plaintiff,
AFFIDAVIT OF SERVICE

VS.

3

Defendant.

I swear that I am at least 18 years of age, not a party to or interested in the above
action, and that on the time and date shown above, I personally served a true copy of the
Notice of Motion, the Motion to Prohibit Public Internet Access and Supporting Brief, and
the Affidavit in Support of Motion in this case, at the offices of
, the state’s attorney for the county in which this matter was

prosecuted.

Affiant's Signature

Subscribed and sworn to before me this
day of 20
Clerk or Notary Public

County, North Dakota
If notary, my commission expires: ‘

C\Do and Settings\mikeh\Desktop\Sept2012\R4 1service. wpd
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STATE OF NORTH DAKOTA IN DISTRICT COURT

COUNTY OF CRIMINAL CASE NO.

THE STATE OF NORTH DAKOTA
Plaintiff,

AFFIDAVIT OF SERVICE

BY MAIL
VS.

5

Defendant.

I swear that I am at least 18 years of age, and that at the time and on the date shown
above, I deposited a true copy of the Notice of Motion, the Motion to Prohibit Public Internet
Access and Supporting Brief, and the Affidavit in Support of Motion in this case, securely
enclosed in an envelope with Restricted Delivery, Return Receipt postage duly prepaid,

addressed to , the state’s attorney for the county in which this
matter was prosecuted, at a United States Post Office.

Affiant's Signature

Subscribed and sworn to before me this

day of 20

Clerk or Notary Public

County, North Dakota
If notary, my commission expires:

C:\Documents and Settings\mikeh\Desktop\Sept2012\R4 1rnail.wpd
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STATE OF NORTH DAKOTA IN DISTRICT COURT

COUNTY OF CRIMINAL CASE NO.

THE STATE OF NORTH DAKOTA
Plaintiff,

VS. NOTICE OF MOTION

3

Defendant.

TO THE ABOVE NAMED PLAINTIFF AND OTHER INTERESTED PERSONS:

NOTICE IS GIVEN that on the defendant
submitted a MOTION TO PROHIBIT PUBLIC INTERNET ACCESS in the above-
captioned matter under N.D.Sup.Ct.Admin.R. 41, Section 6, and N.D.R.Ct. 3.2. The motion

will be decided on briefs unless oral argument is timely requested.

Dated this day of.

Defendant

Street Address

City, State, Zip

C:\Documents and Settingsimikeh\Desktop\Sept201 2\R4INOM.wpd
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STATE OF NORTH DAKOTA IN DISTRICT COURT

COUNTY OF CRIMINAL CASE NO.

THE STATE OF NORTH DAKOTA

Plaintiff, :
MOTION TO PROHIBIT
PUBLIC INTERNET ACCESS
Vs. AND SUPPORTING BRIEF
Defendant.
MOTION

The defendant indicated above now moves to prohibit public Internet access to the
records in this matter under N.D.Sup.Ct. Admin.R. 41, Section 6(a)(6), because there are
sufficient grounds to overcome the presumption of openness of court records and allow

access to be prohibited. The defendant requests that this motion be decided on briefs under
N.D.R.Ct. 3.2.

BRIEF

The defendant in this matter was charged on with

. On , the charges against the defendant

were dismissed / the defendant was acquitted of the charges.

When criminal charges against a defendant are dismissed or the defendant is acquitted,

CADocuments and Settingsbmikeh\Desktop\Sept2012\R4 1 MOTBRF.wpd
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N.D.Sup.Ct.Admin.R. 41, Section 6(a)(6), allows the court to prohibit public Internet access
to the individual defendant’s electronic court record if, after conducting a balancing analysis
and making findings under N.D.Sup.Ct.Admin.R. 41, Section 6(a), paragraphs (1) through
(5), it concludes that the interest of justice will be served.

Under the balancing analysis, the court must decide whether there are sufficient
grounds to overcome the presumption of openness of court records and prohibit access
according to applicable constitutional, statutory and case law. The court must consider that
the presumption of openness may only be overcome by a;:l overriding interest. The court must
articulate this interest along with specific findings sufficient to allow a reviewing court to
determine whether the closure order was properly entered.

In this case, the reason for dismissal of charges/acquittal was

. Consequently, the public

interest in maintaining open Internet access to the records of this matter is minimal.
In addition, because these records have remained available for open Internet access,

the defendant has sustained the following harms:

Because these harms are substantial, there is an overriding interest in protecting the
defendant from further harm by restricting Internet to the records of this matter.
Based on the minimal interest in maintaining open Internet access in this matter and

the substantial harm the defendant has sustained because Internet access has been allowed,

C:AD and Settings\mikei\Desktop\Sept2012\R4 IMOTBRF, wpd
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the interest of justice will be served by restricting open Internet access to the defendant’s

records in this matter.

Dated this day of ,

Defendant

Street Address

City, State, Zip

CADy and Settings\mikeh\Desktop\Sept2012\R4 IMOTBRF.wpd
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'STATE OF NORTH DAKOTA IN DISTRICT COURT

COUNTY OF CRIMINAL CASE NO.

THE STATE OF NORTH DAKOTA

Plaintiff,
AFFIDAVIT IN SUPPORT
OF MOTION TO PROHIBIT
VS. PUBLIC INTERNET ACCESS
Defendant.

The undersigned, being first sworn, on their oath states as follows:

1. I was charged on with
2. On , the charges against me were dismissed / I was
acquitted of the charges.

3. The reason for the dismissal of charges / acquittal was

(attach additional sheets if necessary).

4. Because the record of this case has remained available for open Internet access, I

have sustained the following harms:

(attach additional sheets if necessary).

C:ADc and Settings\mikeh\Deskiop\Sept2012\R4 1 affidavit wpd
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Affiant's Signature

Subscribed and sworn to before me this

day of 20

Clerk or Notary Public

County, North Dakota

If notary, my commission expires:

C\D and Settings\mikeh\Desktop\Sept2012\R4 1 affidavit.wpd
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STATE OF NORTH DAKOTA IN DISTRICT COURT

COUNTY OF . CRIMINAL CASE NO.

THE STATE OF NORTH DAKOTA

Plaintiff,
FINDINGS OF FACT
AND CONCLUSIONS OF LAW
vs. ON MOTION TO PROHIBIT
PUBLIC INTERNET ACCESS
Defendant.

The defendant indicated above submitted a motion to prohibit public Internet access
to the records in this matter under N.D.Sup.Ct.Admin.R. 41, Section 6(a)(6), on
. The State responded to the motion on .
The court considered the motion and decided it on briefs under N.D.R.Ct. 3.2.

FINDINGS OF FACT
|

The Court finds there are sufficient grounds to overcome the presumption of openness
of court records in this case to allow Internet access to defendant’s records to be prohibited.

II

The following specific facts show that the public interest in maintaining open Internet
access to the records of this matter is minimal :

A.
B.
C.

C:\Dec and Settings\mikeh\Deskiop\Sept2012\r4 1 Findings.wpd
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[C-8]
m

The following specific facts show that the defendant has sustained the following
substantial harms because these records in this matter have remained available for open
Internet access:

A.
B.
C.
CONCLUSIONS OF LAW
|

There is an overriding interest in protecting the defendant from further harm by
restricting Internet to the records of this matter. :

II

There is a minimal interest in maintaining open Internet access to the records in this
matter.

Based on the above, the court administrator is ordered to immediately restrict Internet
access to the records in this matter.

Dated this day of ,

District Judge/Magistrate

C:\Documents and Settings\mikeh\Desktop\Sept2012\r4 1Findings.wpd
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N.D.Sup.Ct.Admin.R..
RULE 41. ACCESS TO COURT RECORDS

Section 1. Purpose.

The purpose of this rule is to provide a comprehensive framework for public access
to court records. Every member of the public will have access to court records as provided
in this rule.

Section 2. Definitions.

(a) "Court record," regardless of the form, includes:

(1) any document, information, or other thing that is collected, received, or maintained
by court personnel in connection with & judicial proceeding;

(2) any index, calend_ar, docket, register of actions, afficial record of the proceedings,
order, decree, judgment, minute, and any information in a case management system created
by or prepared by court personnel that is related to a judicial proceeding; and

(3) information maintained by court personnel pertaining to the administration of the
court or clerk of court office and not associated with any particular case.

(b) "Court record" does not include:

(1) other records maintained by the public official who also serves as clerk of court;

(2) information gathered, maintained or stored by a governmental agency or other
entity to which the court has access but which is not part of the court record as defined in this
rule; and

(3) a record that has been disposed of under court records management rules.
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(c) "Public access" means that the public may inspect and obtain a copy of the
information in a court record.

(d) "Remote access" means the ability to electronically search, inspect, or copy
information in a court record without the need to physically visit the court facility where the
court record is maintained.

(e) "Bulk distribution" means the distribution of all, or a significant subset, of the
information in court records, as is and without modiﬁcaﬁon or compilation.

(f) "Compiled information" means information that is derived from the selection,

“aggregation or reformulation by the court of some of the information from more than one

individual court record.

(g) "Electronic form" means information in a court record that exists as:

(1) electronic representations of text or graphic documents;

(2) an electronic image, including a video image, of a document, exhibit or other
thing;

(3) data in the fields or files of an electronic database; or

(4) an audio or video recording, analog or digital, of an event or notes in an electronic
file from which a transcript of an event can be prepared.

Section 3. General Access Rule.

(a) Public Access to Court Records.

(1) Information in the court record is accessible to the public except as prohibited by

this rule.
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(2) There must be a publicly accessible indication of the existence of information in
a court record to which access has been prohibited, which indication may not disclose the
nature of the information protected.

(3) A court may not adopt a more restrictive access policy or otherwise restrict access
beyond that provided for in this rule, nor provide greater access than that provided for in this
rule.

(b) When Court Records May Be Accessed.

(1) Court records in a; court facility must be available for public access during normal
business hours. Court records in electronic form to which the court allows remote access will
be available for access subject to technical systems availability.

(2) Upon receiving arequest for access to information, the clerk of court must respond
as promptly as practical. If a request cannot be granted promptly, or at all, an explanation
must be given to the requestor as soon as possible. The requestor has a right to at least the

following information: the nature of any problem preventing access and the specific statute,

" federal law, or court or administrative rule that is the basis of the denial. The explanation

must be in writing if desired by the requestor.

(c) Access to Court Records Filed Before March 1, 2009. Court records filed before
the adoption of N.D.R.Ct. 3.4 may contain protected information listed under N.D.R.Ct.
3.4(a). This rule does not require the rgview and redaction of protected information from a
court record that Was filed before the adoption of N.D.R.Ct. 3.4 on March 1, 2009.

(d) Fees for Access. The court may charge a fee for access to court records in
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electronic form, for remote access, for bulk distribution or for compiled information. To the
extent that public access to information is provided exclusively through a vendor, the court
will ensure that any fee imposed by the vendor for the cost of providing access is reasonable.

Section 4. Methods of Access to Court Records.

(a) Access to Court Records at Court Facility.

(1) Request for Access. Any person desiring to inspect, exgmine, or copy a court
record must make an oral or written request to the clerk of court. If the request is oral, the
clerk may require a written request if the clerk determines that the disclospre of the record
is questionable or the request is so involved or lengthy as to need further definition. The
request must clearly identify the recor(;l requested so that the clerk can locate the record
without doing extensive research. Continuing requests for a document not yet in existence
may not be considered.

(2) Response to Request. The clerk of court is not required to allow access to more
than ten files per day per requestor but may do so in the exercise of the clerk's discretion if
the access will not disrupt the ‘clerk's primary function. If the request for access and
inspection is granted, the clerk may set reasonable time and manner of inspection
requirements that ensure timely access while protecting the integrity of the records and
preserving the affected office from undue disruption. The inspection area must be within full
view of court personnel whenever possible. The person inspecting the records may not leave
the court facility until the records are returned and examined for completeness.

(3) Response by Court. If a clerk of court determines there is a question about whether
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a record may be disclosed, or if a written request is made under Section 6(b) for a ruling by
the court after the clerk denies or grants an access request, the clerk must refer the request
to the court for determination. The court must use the standards listed in Section 6 to
determine whether to grant or deny the access request.

(b) Remote Access to Court Records. The following information in court records
must be made remotely accessible to the public if it exists in electronic form, 'unless public
access is restricted under this rule:

(1) litigant/party indexes to cases filed with the court;

(2) listings of new case filings, including the names of the parties;

(3) register of actions showing what documents have been filed in a case;

(4) calendars or dockets of court proceedings, including the case number and caption,
date and time of hearing, and location of hearing; and

(5) reports specifically developed for electronic transfer approved by the state court
administrator and reports generated in the normal course of business, if the report does not
contain information that is excluded from public access under Section 5 or 6.

(c) Requests for Bulk Distribution of Court Records.

(1) Bulk distribution of information in the court record is permitted for court records
that are publicly accessible under Section 3(a).

(2) A request for bulk distribution of information not publicly accessible can be made
to the court for scholarly, journalistic, political, governmental, research, evaluation or

statistical purposes when the identification of specific individuals is ancillary to the purpose
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of the inquiry. Prior to the release of information under this subsection the requestor must
comply with the provisions of Section 6.

(3) A court may allow a party to a bulk distribution agreement access to birth date,
street address, and sociél security number information if the party certifies that it will use the
data for legitimate purposes as permitted by law.

(d) Access to Compiled Information From Court Records.

(1) Any member of the public may request compiled information thaf consists solely
of information that is publicly accessible and that is not already in an existing report. The
court may compile and provide the information if it determines, in its discretion, that
providing the information meets criteria established by the court, that the resources are
available to compile the information and that it is an appropriate use of public resources. The
court may delegate to its staff or the clerk of court the authority to make the initial
determination to provide compiled information.

(2) Requesting compiled restricted information.

(A) Compiled information that inéludes information to which public access has been
restricted may be requested by any member of the public only for scholarly, jéurnalistic,
political, governmental, research, evaluation, or statistical purposes.

(B) The request must:

(i) identify what information is sought,

(ii) describe the purpose for requesting the information and explain how the

information will benefit the public interest or public education, and
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(iif) explain provisions for the secure protection of any information requested to which
public access is restricted or prohibited.

(C) The court may grant the request and compile the information if it determines that
doing so meets criteria established by the court and is consistent with the purposes of this
rule, the resources are available to compile the information, and that it is an appropriate use
Qf public resources.

(D) If the request is granted, the court may require the requestor to sign a declaration
that:

(i) the data will not be sold or otherwise distributed, directly or indirectly, to third
parties, except for journalistic purposes,

(11) the infqrmation will not be used direcﬂy or indirectly to sell a product or service
to an individual or the general public, except for journalistic purposes, and

(iii) there will be no copying or duplication of information or data provided other than
for the stated scholarly, journalistic, political, governmental, research, evaluation, or

statistical purpose.

The court may make such additional orders asmay be needed to protect information to which
access has been restricted or prohibited.

Section 5. Court Records Excluded From Public Access.

The following information in a court record is not accessible to the public:

(a) information that is not accessible to the public under federal law;

(b) information that is not accessible to the public under state law, court rule, case law
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or court order, including:

(1) affidavits or sworn testimony and records of proceedings in support of the issuance
of a search or arrest warrant pending the return of the warrant;

(2) information in a complaint and associated arrest or search warrant to the extent
confidentiality is ordered by the court under N.D.C.C. §§ 29-05-32 or 29-29-22;

(3) documents filed with the court for in-camera examination pending disclosure;

(4) case information and documents in Child Relinquishment to Identified Adoptive
Parent cases brought under N.D.C.C. ch. 14-15.1;

(5) domestic violence protection order files and disorderly conduct restraining order
files when the restraining order is sought due to domestic violence, except for orders of the
court;

(6) domestic violence protection order and disorderly conduct restraining order cases
in which the initial petition was dismissed by the court without further hearing;

(7) names of qualified or summoned jurors and contents of jury qualification forms
if disclosure is prohibited or restricted by order of the court;

(8) records of voir dire of jurors, unless disclosure is permitted by court order or rule;

(9) records of deferred impositions of sentences resulting in dismissal;

(10) unless exempted from redaction by N.D.R.Ct. 3.4(c), protected information:

(A) except for the last four digits, social security numbers, taxpayer identification

numbers, and financial account numbers,

(B) except for the year, birth dates, and
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(C) except for the initials, the name of an individual known to be a minor, unless the
minor is a party, and there is no statute, regulation, or rule mandating nondisclosure;

(11) judge and court personnel work material, including personal calendars,
communications from law clerks, bench memoranda, notes, work in progress, draft
documents and non-finalized documents.

(¢) This rule does not preclude access to court records by the following persons in the
following situations:

(1) federal, state, and local officials, or their agents, examining a court record in the
exercise of their official duties and powers.

(2) parties to an action and their attorneys examining the court file of the action,
unless restricted by order of the court, but parties and attorneys may not access judge and
court personnel work material in the court file.

(d) A member of the public may request the court to allow access to information
excluded under Section 5 as provided in Section 6.

Section 6. Requests to Prohibit Public Access to Information in Court Records or to
Obtain Access to Restricted Information.

(a) Request to Prohibit Access.

(1) A request to the court to prohibit public access to information in a court record
may be made by any party to a case, by the individual about whom information is present in
the court record, or on the court's own motion on notice as provided in Section 6(c).

(2) The court must decide whether there are sufficient grounds to overcome the
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presumption of openness of court records and prohibit access according to applicable
constitutional, statutory and case law.

(3) In deciding whether to prohibit access the court must consider that the presumption
of openness may only be overcome by an overriding interest. The court must articulate this
iﬁterest along with specific findings sufficient to allow a reviewing court to determine
whether the closure order was properly entered.

(4) The closure of the records must be no broader than necessary to protect the
articulated interest. The court must consider reasonable a?lterﬁaﬁves to closure, such as
redaction or partial closure, and the court must make findings adequate to support the
closure. The court may not deny access only on the ground that the record contains
confidential or closed information.

(5) In restricting access the court must use the least restrictive means that will achieve
the purposes of this rule and the needs of the requestor.

(6) If the court concludes, after conducting the balancing analysis and making findings
as required by paragraphs (1) through (5), that the interest of justice will be served, it may
prohibit public Internet access to an iridividual defendant's electronié court record in a
criminal case:

(A) if the charges against the defendant are dismissed; or

(B) if the defendant is acquitted.

If the court grants a request to prohibit public Internet access to an electronic court

record in a criminal case, the search result for the record must diéplay the words "Internet
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Access Prohibited under N.D.Sup.Ct. Admin.R 41 N

(b) Request to Obtain Access.

(1) A request to obtain access to information in a court record to which access is
prohibited under Section 4(a), 5 or 6(a) may be made to the court by any member of the
public or on the court's own motion on notice as provided in Section 6(c).

(2) In deciding whether to allow access, the court must consider whether there are
sufficient grounds to overcome the presumption of openness of court records and contjnue
to prohibit access under applicable constitutional, statutory and case law. In de;:iding this the
court must consider the standards outlined in Section 6(a).

(c) Form of Request.

(1) The request must be made by a written motion to the court.

(2) The requestor shall give notice to all parties in the case.

(3) The court may require notice to be given by the requestor or another party to any

" individuals or entities identified in the information that is the subject of the request. When

the request is for access to information to which access was previously prohibited under
Section 6(a), the court must provide notice to the individual or entity that requested tﬁat
access be prohibited.

Section 7. Obligations Of Vendors Providing Information Technology Support To
A Court To Maintain Court Records.

(a) If the court contracts with a vendor to provide information technology support to

gather, store, or make accessible court records, the contract will require the vendor to comply
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with the intent and provisions of this rule. For purposes of this section, "vendor" includes a

state, county or local governmental agency that provides information technology services to

a court.

(b) By contract the vendor will be required to notify the court of any requests for

" compiled information or bulk distribution of information, including the vendor's requests for

such information for its own use.
EXPLANATORY NOTE

Adopted on an emergency basis effective October 1, 1996; Amendéd and adopted
effective November 12, 1997; March 1,2001; July 1,2006; March 1, 2009; March 15, 20009;
March 1, 2010; March 1, 2012; Appendix amended effective August 1, 2001, to reflect the
name change of State Bar Board to State Board of Law Examiners.

Section 3(c) was adopted, effective March 1, 2010, to state that protected information
may be contained in court records filed before the adoption of N.D.R.Ct. 3.4.

Section 4(c) was amended, effective March 15, 2009, to allow parties who enter into
bulk distribution agreements with the courts to have access to birth date, street address, and
social security number information upon certifying compliance with laws governing the
security of protected information. Such laws include the Federal Fair Credit Reporting Act,
the Gramm Leach Bliley Act, the USA Patriot Act and the Driver's Privacy Protection Act.

Section 5(b)(8) was amended, effective March 15, 2009, to list types of protected

information open to the public.

The term "financial-account number" in Section 5(b)(8) includes any credit, debit or
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‘electronic fund transfer card number, and any other financial account number.

Section S(b)(g) was amended, effective March 1,2010, to incorporate the exemptions
from redaction contained in N.D.R.Ct. 3.4(b). A document containing protected information
that 1s eiempt from redaction under N.D.R.Ct. 3.4(b) is accessible to the public.

Section 6(a)(6) was added, effective March 1, 2012, to provide a method for the court
to prohibit public Internet access to an electronic case record when charges against a
defendant are dismisse'd or the defendant is acquitted. A request under Section 6(a)(1) is
required before the court can act to prohibit access under Section 6(a)(6).

Nothing in this rule or N.D.R.Ct. 3.4 precludes a clerk of court or the electronic case
management system from identifying non-confidential records that match a name and date
of birth or a name and social security number.

Source: Joint Procedure Committee Minutes of April 28-29, 2011, pages 9-12;
September 23-24, 2010, pages 16-20; September 24-25, 2009, pages 8-9; May 21-22, 2009,
pages 28-44; January 29-20, 2009, pages 3-4; September 25, 2008, pages 2-6; January 24,
2008, pages 9-12; October 11-12,2007, pages 28-30; April 26-27,2007, page 31; September
22-23, 2005, pages 6-16; April 28-29, 2005, pages 22-25; April 29-30, 2004, pages 6-13,
January 29-30, 2004, pages 3-8; September 16-17, 2003, pages 2-11; April 24-25, 2003,
pages 6-12. Court Technology Committee Minutes of June 18, 2004; March 19, 2004;
September 12,2003; Conference of Chief Justices/Conference of State Court Administrators:
Guidelines for Public Access to Court Records.

Cross Reference: N.D.R.Ct. 3.4 (Privacy Protection for Filings Made With the Court).
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MEMO

TO: Joint Procedure Committee
FROM: Mike Hagburg

DATE: August 30, 2012

RE: Rule 604, N.D.R.Ev., Interpreter

The committee discussed the proposed form and style amendments to Rule 604 at the
April meeting. During the discussion, the committee suggested that a cross-reference to
N.D.C.C. ch. 28-33 be included in the amendments to the rule. This has been added and the
supplemented rule proposal is attached.

The committee also suggested that staff should research whether Admin. Rule 50 on
interpreters supersedes the interpreter statutes. After examination of the statutes and the
admin rule, it appears that they are complimentary: N.D.C.C. § 31-01-11 provides basic
guidelines on when an interpreter should be obtained and how the interpreter should be
sworn in; Admin Rule 50 provides more details on how an interpreter should be used and
how a party can seek removal of an interpreter. Meanwhile, chapter 28-33 focuses primarily
on unique considerations for appointment and use of interpreters for the deaf. Copies of
these rules and statutes are attached.
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RULE 604. INTERPRETERS
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An interpreter must be qualified and must give an oath or affirmation to make a true

translation.

EXPLANATORY NOTE

Rule 604 was amended. effective March 1. 1990:
This rule merety includes within the evidence-code Rules of Evidence that which -
exists in North Dakota law. N.D.C.C. § 31-01-11 provides for the appointment of

interpreters and for their oath while N.D.C.C. ch. 28-33 provides additional standards for

interpreters for deaf Dersonsrﬁu{e—zgﬂy};—}@&&imf‘pmﬁdcs-fm*ﬂﬁ’?ppﬁmmf

Rule 604 was amended, effective March 1, 1990. The amendment is technical in
nature and no substantive change is intended.

Rule 604 was amended. effective . in response to the December 1.

2011. revision of the Federal Rules of Evidence. The language and organization of the rule

were changed to make the rule more easily understood and to make style and terminology

consistent throughout the rules. There is no intent to change any result in any ruling on

evidence admissibility.

Sources: Joint Procedure Committee Minutes: of . : April 26-
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27. 2012, pages 22-23: March 24-25, 1988, page 12; December 3, 1987, page 15; April 8,
1976, page27. Rule Fed.R.Ev. 604-FederatRutesof Bvidence; Rule 604, SBAND proposal.

Statutes Affected:

Considered: N.D.C.C. ch. 28-33: §§ 31-01-11, 31-01-12.

Cross Reference: N.D.R.Crim.P. 28 (Interpreters); N.D R.Ct. 6.10 (Courtroom Oaths):

N.D.Sup.Ct.Admin.R. 50 (Court Interpreter Qualifications and Procedures).
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FEDERAL RULES OF EVIDENCE
ARTICLE VL WITNESSES

Rule 604. Interpreter

An interpreter must be qualified and must give an oath or affirmation to make a true translation.

HISTORY:
(Jan. 2, 1975, P.L. 93-595, § 1, 88 Stat. 1934; Oct. 1, 1987.)
(As amended Dec. 1, 2011.) .

Notes of Advisory Committee on Rules. The rule implements Rule 43(f) of the Federal Rules of Civil Procedure and
Rule 28(b) of the Federal Rules of Criminal Procedure, both of which contain provisions for the appointment and
compensation of interpreters. o . . . '

Notes of Advisory Committee on 1987 amendments. The amendment is technical: No substantive change is
intended. : - :

Notes of Advisory Committee on 2011 amendments. The language of Rule 604 has been amended as part of the
restyling of the Evidence Rules to make them more easily understood and to make style and terminology consistent
throughout the rules. These changes are intended to be stylistic only. There is no intent to change any result in any
ruling on evidence admissibility.
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Rule 50. Court Interpreter Qualifications and Procedures

Section 1. Policy.

The Judicial System's policy is to ensure that adequate court interpreter services are provided for those persons who
are unable to readily understand or communicate in the English language because of a disability or a non-English
speaking background. This rule establishes court interpreter qualifications and general procedures to assist in ensuring
that effective interpreter services are provided.

Section 2. Court Interpreter qualifications.

Except as otherwise provided in this rule, in order to provide court interpreter services in a judicial proceeding as
required by statute, rule, or order of the court, a person must have the following qualifications:

A. If providing interpreter services for a person who is deaf or hearing impaired, certification by the Registry of
Interpreters for the Deaf, certification by the National or North Dakota Association for the Deaf, or approval by the
superintendent for the state school for the deaf. ' : s :

B. If providing interpreter services for a non-English speaking person, certification by a recognized interpreter
certification program in another jurisdiction and presence on a statewide roster of interpreters, if any, maintained by that
jurisdiction.

Section 3. Qualifications Exception.

If a court interpreter satisfying the requirements of Section 2 is not available, a court may obtain the services of any
other interpreter whose actual qualifications have been determined by examination or other appropriate means. For
purposes of this section, "actual qualifications" means the ability to readily communicate with 2 non-English speaking
person and orally transfer the meaning of statements to and from English and the language spoken by the non-English
speaking person, or the ability to interpret communicate with a hearing-impaired or otherwise disabled person, the
proceedings, and accurately repeat and interpret the statements of the hearing-impaired or otherwise disabled person.

Section 4. General Procedures - Requirements.

A. Interpreter Oath. Before commencing duties, an interpreter shall take an oath that the interpreter will make a
true, complete, and impartial interpretation in an understandable manner to the person requiring interpretation services

and that the interpreter will truly, completely, and impartially repeat the statements of the person to the best of the
interpreter's skills and judgment.

B. Conflicts of Interest - Bias. An interpreter shall disclose to the court any actual or perceived conflicts of interest
that may impair the interpreter's ability to adequately interpret the proceedings. An interpreter shall be impartial and
unbiased and shall refrain from conduct that may give the appearance of bias.

C. Objection to Interpreter. An objection regarding any circumstances that may render an interpreter unqualified to
interpret in the proceeding must be made in a timely manner. The court shall consider the objection and make a ruling
on the record.

D. Method of Interpretation. As the circumstances require, the court shall consult with the interpreter and the
parties regarding the method of interpretation to be used to ensure that a complete and accurate interpretation of the
testimony of a witness or party is obtained.

E. Recording of Proceeding. The court on its own motion or on the motion of a party may order that the testimony
of the person for whom interpretation services are provided and the interpretation be recorded for use in verifying the
official transcript of the proceeding. If an interpretation error is believed to have occurred based on review of the
recording, a party may file a motion requesting that the court direct that the official transcript be amended.

F. Additional Interpreter. As circumstances may require, the court may provide an additional interpreter to afford
relief and reduce fatigue if the time period of interpretation exceeds [2] continuous hours.

G. Removal of Interpreter. The court may remove an interpreter if the interpreter:
(1) is unable to adequately interpret the proceedings;
(2) knowingly makes a false interpretation;
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(3) knowingly discloses confidential or privileged information obtained while serving as an interpreter;
‘ (4) knowingly fails to disclose a conflict of interest that impairs the ability to provide complete and accurate
interpretation; or
_(5) fails to appear as scheduled without good cause.
Section 5. Effective Date.
This rule is effective March 1, 2005.

HISTORY: Adopted effective February 9, 2005.
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31-01-11. Interpreter for witness - When required - How subpoenaed - QOath or

~ affirmation.

When a witness does not understand the English language or speak the English language,

or is deaf or unable to talk, an interpreter must be sworn to interpret for the witness. Any person
who is a qualified interpreter may be subpoenaed by any court or judge to appear before such
court or judge to act as an interpreter in any action or proceeding. The subpoena must be
served and returned in like manner as a subpoena for a witness. Any person so subpoenaed
who fails to attend at the time and place named in the subpoena is guilty of contempt. The oath
or affirmation of the interpreter shall be as follows:

You do solemnly swear [affirm] that you will justly, truly, and impartially interpret to the

witness, , the oath [affirmation] about to be administered to the
witness; and the questions which may be asked the witness, and the answers that the

witness shall give to such questions, relative to the cause now under consideration before

this court (or officer). So help you God.

Any interpreter who has conscientious scruples as to taking the oath above described shall be

allowed to make affirmations, substituting for the words "So help you God" at the end of the
oath

the following: ,
This you do affirm under the pains and penalties of perjury.

31-01-12. Fees for interpreters.

Interpreters may be allowed such compensation for their services as the court shall certify

to be reasonable and just, to be paid and collected as other costs, but the same shall not
exceed five dollars per day.
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CHAPTER 28-33
INTERPRETERS FOR DEAF PERSONS

28-33-01. Definitions.

In this chapter, unless the context or subject matter otherwise requires:

1. "Appointing authority” means the presiding judge of any court, the chairman of any
board, commission, or authority, and the director or commissioner of any department
or agency before which a qualified interpreter is required pursuant to this chapter.

2. "Deaf person” means any person whose hearing is totally impaired or whose hearing
is so seriously impaired as to prohibit the person from understanding voice
communication, or the English language including, but not limited to, a person who is
deaf, mute, deaf-mute, or deaf-blind.

3. "Principal party in interest’ means a person in any proceeding in which that person is a
named party or a person with respect to whom the decision or action which may be
taken in any proceeding directly affects.

4. "Qualified interpreter” means an interpreter certified by the national registry of
interpreters for the deaf or North Dakota association for the deaf, or an interpreter who
has been approved by the superintendent of the school for the deaf, or, in the event
such an interpreter is not available, any other interpreter whose actual qualifications
have otherwise been appropriately determined.

28-33-02. Interpreter required.

1. At all stages of any judicial or administrative proceedings in which a deaf person is a
principal party in interest, the appointing authority shall appoint a qualified interpreter
to interpret or to translate the proceedings to the deaf person and to interpret or
translate the person's testimony.

2. Immediately after a deaf person is arrested for any alleged violation of criminal law and
penalty may include imprisonment or a fine in excess of one hundred dollars, or both,
an interpreter must be appointed. No attempt to interrogate or take a statement from
such person may be permitted until a qualified interpreter is appointed for the deaf
person and then only through the use of the interpreter.

3. Whenever any deaf person is a party to any proceedings involving, or is receiving any
services from, any agency under the authority of the state or any political subdivision,
the agency shall inform the deaf person of that person's right to a qualified interpreter
to interpret or translate the action of any personnel providing such service and to
assist the deaf person in communicating with each other person. The interpreter must
be appointed, at the expense of the agency, upon the request of the deaf person or the
deaf person's parent or guardian, if the deaf person is a minor.

28-33-03. Proof of disability.

An appointing authority may require a person requesting the appointment of an interpreter
to furnish reasonable proof of the person's disability when the appointing authority has reason to
believe that the person is not so disabled. In no event is a failure of a party or witness fo request
an interpreter to be deemed a waiver of the right.

28-33-04. Oath of interpreter.

Every interpreter appointed pursuant to the provisions of this chapter shall take an oath that
the interpreter will make a true interpretation in an understandable manner to the person for
whom the interpreter is appointed and that the interpreter will repeat the statements of such
person in the English language to the best of the interpreter's skill and judgment.

28-33-05. Compensation.

An interpreter appointed under this chapter must be compensated by the appointing
authority at a reasonable rate determined by the authority, including travel expenses. This
section does not prevent any state department, board, commission, agency, or licensing
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65



authority or any political subdivision of the state from employing an interpreter on a fuli-time
basis or under contract.

28-33-06. Privileged communications.

Whenever a deaf person communicates through an interpreter to any person under such
circumstances that the communication would be privileged and the deaf person could not be
compelled to testify as to the communications, the privilege applies to the interpreter as well.

28-33-07. Visual recording.
In any judicial proceeding, the appointing authority, on the appointing authority's own motion
or on the motion of a party to the proceedings, may order that the testimony of the deaf person

and the interpretation thereof be visually recorded for use in verification of the official transcript
of the proceedings.

28-33-08. Coordination of interpreter requests.

1. Whenever an appointing authority receives a valid request for the services of an
interpreter or on the appointing authority's own motion, the authority shall request the
superintendent of the school for the deaf to furnish the authority with a list of sources
of qualified interpreters at the time and place specified by the authority.

2. When requested by an appointing authority to provide assistance in providing an
interpreter, the national registry of interpreters for the deaf or the North Dakota
association of the deaf or the superintendent of the North Dakota school for the deaf
shall supply a list of sources and do everything necessary to assist the appointing
authority in obtaining a qualified interpreter; providing, however, if the choice of
qualified interpreter does not meet the needs of the deaf person, the appointing
authority shall appoint another qualified interpreter. '

Page No. 2
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MEMO

TO: Joint Procedure Committee

FROM: Mike Hagburg

DATE: September 5, 2012

RE: Rule 704, N.D.R.Ev., Opinion on an Ultimate Issue

The committee considered form and style amendments to Rule 704 at the April
meeting. In particular, the committee discussed language included in the federal rule that
was not made part of the North Dakota Rule. The committee requested that staff do
additional research to determine whether adding the federal language would be inconsistent
with North Dakota law.

The language at issue, which would bar an expert from testifying about whether a
defendant had a mental state constituting an element of a crime or a defense, was added to
the federal rule in accordance with the Insanity Defense Reform Act of 1984. The Supreme
Court discussed the federal provision briefly in State v. Schmidkunz, 2006 ND 192, stating
that its previous opinions and North Dakota statutory law allow expert testimony that may
embrace the ultimate “state of mind” issue in criminal cases. A copy of Schmidkunz is
attached.

The statutes cited in Schmidkunz are N.D.C.C. §§ 12.1-04.1-03 (Notice of defense
of lack of criminal responsibility); 12.1-04.1-04. (Notice regarding expert testimony on lack
of state of mind as element of alleged offense); and 12.1-04.1-13 (Notice of expert
witnesses). Copies of these statutes are attached. While these statutes do not directly address
what evidence is admissible at trial, they all assume that experts may be called to testify on
ultimate “state of mind” issues and they require notice when this is planned.

A copy of the proposed amended rule as presented at the April meeting (including the
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federal restriction on ultimate issue testimony) is attached. Also attachedisan alternate draft
that is intended to be consistent with the current rule and the statutes and case law cited in
Schmidkunz. The alternate draft also includes expanded explanatory note language and a
cross-reference to the statutes discussed above.
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(2) In General--Not Automatically Obj ectionable. An opinion is notobjectionable just

because it embraces an ultimate issue.

EXPLANATORY NOTE

Rule 704 was amended. effective

This rule is takernfromRule based on Fed.R.Ev. 704 of theFederatRulesof Evidence.
Tt should be noted that this rule applies to the opinions of lay witnesses, whenever admissible,
as well as to opinions of experts.

Rule 704 was amended, effective . in response to the December 1,

2011. revision of the Federal Rules of Evidence. The language and organization of the rule

were chaneed to make the rule more easily understood and to make style and terminology

consistent throughout the rules. There is no intent to change anvy result in any ruling on

evidence admissibility.

~ Sources: Joint Procedure Committee Minutes: of . June 3, 1976,

page 7. Rule Fed.R.Ev. 704;Federal Rulesof Evidence; Rule 704, SBAND proposal.
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An opinion is not objectionable just because it embraces an ultimate issue.

EXPLANATORY NOTE

Rule 704 was amended, effective

This rule is takenfromRute based on Fed.R.Ev. 704 oftheFederalRulesof Evidence.

Tt should be noted that this rule applies to the opinions of lay witnesses, whenever admissible,

as well as to opinions of experts.

This rule omits the language found in Fed.R.Ev. 704 (b). which bars opinion

testimony in a criminal case on whether the defendant had a “mental state or condition that

constitutes an element of the crime chareed or of a defense.” This rule does not bar this type

of testimony.

Rule 704 was amended, effective . inresponse to the December 1,

2011. revision of the Federal Rulevs of Evidence. The language and organization of the rule

were changed to make the rule more easily understood and to make style and terminology

consistent throughout the rules. There is no intent to change any result in any ruling on

evidence admissibility.

Sources: Joint Procedure Committee Minutes: of : June 3, 1976,

page 7. Rute Fed.R.Ev. 704;-Fc&era}—R1ﬁes—Uf‘E‘viﬁenC€; Rule 704, SBAND proposal.
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22 Statutes Affected:

Considered: N.D.C.C. §§ 12.1-04.1-03. 12.1-04.1-04,12.1-04.1-13.
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FEDERAL RULES OF EVIDENCE
ARTICLE VIL OPINIONS AND EXPERT TESTIMONY

Rule 704. Opinion on an Ultimate Issue

(a) In General—-Not Automatically Obj ectionable. An opinion is not objectionable just because it embraces an ultimate
issue. '

(b) Exception. In a criminal case, an expert witness must not state an opinion about whether the defendant did or did not
have a mental state or condition that constitutes an element of the crime charged or of a defense. Those matters are for
the trier of fact alone.

HISTORY:

(Jan. 2, 1975, P.L. 93-595, § 1, 88 Stat. 1937; Oct. 12, 1984, P.L. 98-473, Title IV, Ch 1V, § 406, 98 Stat. 2067.)
(As amended Dec. 1, 2011.)

Amendments:

1984. Act Oct. 12, 1984 substituted this rule for one which read: "Testimony in the form of an opinion or inference
otherwise admissible is not objectionable because it embraces an ultimate issue to be decided by the trier of fact.".

Notes of Advisory Committee on Rules. The basic approach to opinions, lay and expert, in these rules is to admit
them when helpful to the trier of fact. In order to render this approach fully effective and to allay any doubt on the
subject, the so-called "ultimate issue" rule is specifically abolished by the instant rule.

The older cases often contained strictures against allowing witnesses to express opinions upon ultimate issues, as a
particular aspect of the rule against opinions. The rule was unduly restrictive, difficult of application, and generally
served only to deprive the trier of fact of useful information. 7 Wigmore §§ 1920, 1921; McCormick § 12. The basis
usually assigned for the rule, to prevent the witness from "usurping the province of the jury," is aptly characterized as
"empty rhetoric." 7 Wigmore § 1920, p. 17. Efforts to meet the felt needs of particular situations led to odd verbal
circumlocutions which were said not to violate the rule. Thus a witness could express his estimate of the criminal
responsibility of an accused in terms of sanity or insanity, but not in terms of ability to tell right from wrong or other
more modern standard. And in cases of medical causation, witnesses were sometimes required to couch their opinions in
cautious phrases of "might or could,” rather than "did," though the result was to deprive many opinions of the
positiveness to which they were entitled, accompanied by the hazard of a ruling of insufficiency to support a verdict. In
other instances the rule was simply disregarded, and, as concessions to need, opinions were allowed upon such matters
as intoxication, speed, handwriting, and value, although more precise coincidence with an ultimate issue would scarcely
be possible. :

Many modern decisions illustrate the trend to abandon the rule completely. People v. Wilson, 25 Cal.2d 341, 153 P.2d
720 (1944), whether abortion necessary to save life of patient; Clifford-Jacobs Forging Co. v. Industrial Comm., 19
111.2d 236, 166 N.E.2d 582 (1960), medical causation; Dowling v. L. H. Shattuck, Inc., 91 N.H. 234, 17 A.2d 529 (1941),
proper method of shoring ditch; Schweiger v. Solbeck, 191 Or. 454, 230 P.2d 195 (1951), cause of landslide. In each
instance the opinion was allowed.

The abolition of the ultimate issue rule does not lower the bars so as to admit all opinions. Under Rules 701 and 702,
opinions must be helpful to the trier of fact, and Rule 403 provides for exclusion of evidence which wastes time. These
provisions afford ample assurances against the admission of opinions which would merely tell the jury what result to
reach, somewhat in the manner of the oath-helpers of an earlier day. They also stand ready to exclude opinions phrased
in terms of inadequately explored legal criteria. Thus the question, "Did T have capacity to make a will?" would be
excluded, while the question, "Did T have sufficient mental capacity to know the nature and extent of his property and
the natural objects of his bounty and to formulate a rational scheme of distribution?" would be allowed. McCormick §
12.

For similar provisions see Uniform Rule 56(4); California Evidence Code § 805; Kansas Code of Civil Procedures §
60-456(d); New Jersey Evidence Rule 56(3).

Notes of Advisory Committee on 2011 amendments. The language of Rule 704 has been amended as part of the
general restyling of the Evidence Rules to make them more easily understood and to make style and terminology
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consistent throughout the rules. These changes are intended to be stylistic only. There is no intent to change any result in <
any ruling on evidence admissibility.
The Committee deleted all reference to an "inference" on the grounds that the deletion made the Rule flow better and
easier to read, and because any "inference" is covered by the broader term "opinion." Courts have not made substantive
decisions on the basis of any distinction between an opinion and an inference. No change in current practice is intended.
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OPINION

[**390] Kapsner, Justice.

[*P1] Zachary Schmidkunz appealed from a
criminal judgment entered after a jury found him guilty
of murder, a Class AA Felony. We conclude the
prosecutor's improper comments during closing
arguments did not constitute obvious error, the district
court did not abuse its discretion in admitting testimony
by the State's expert witness, and the district court did
not abuse its discretion in making comments to the jury
before deliberations or in permitting the State's expert to
testify regarding [***2] his competency evaluation of
Schmidkunz. We affirm.

I

[*P2] On November 17, 2003, Minot police were
dispatched to Schmidkunz's parents' residence after his
parents contacted police upon discovering the body of a
dead woman in their basement. Police officers
determined the woman had been shot with a shotgun.
Further investigation revealed a shotgun belonging to
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Zachary Schmidkunz on a bed in the basement. Zachary
Schmidkunz was not at his parents' house, and his mother
indicated she had last spoken with him by telephone
earlier that day.

[*P3] Later that evening Schmidkunz surrendered
to Jamestown law enforcement officers and claimed to
have shot a woman in Minot. Upon confirming that a
shooting bad occurred in Minot, Jamestown law
enforcement officers placed Schmidkunz under arrest.
Schmidkunz was interviewed and gave a handwritten
statement to Jamestown law enforcement officers,
providing information and details implicating him in the
shooting. A typed transcript of Schmidkunz's interview
with Jamestown law enforcement officers was received
at his subsequent trial, as well as his handwritten
statement and his sketch of the basement.

[*P4] The State charged [***3] Schmidkunz with
Class AA Felony murder. During trial, Schmidkunz
presented expert testimony from Dr. Maureen Hackett.
Dr. Hackett testified that, in her opinion, "Schmidkunz
was in a state of mind of an 'automaton' that was induced
by extreme physiologic excitement fueled by a reaction
to a medication withdrawal that created an extreme
worsening of his psychiatric symptoms and a sudden
onset of novel rage resulting in a prolonged episode of
extreme emotional disturbance." The State provided
rebuttal testimony from Dr. Joseph Belanger and Dr.
James Roerig addressing Dr. Hackett's testimony about
Schmidkunz's competency. A jury convicted
Schmidkunz of the charge of murder. Schmidkunz
appealed from the criminal judgment entered upon the
jury verdict.

II

[*P5] Schmidkunz argues the prosecutor's improper
comments during closing argument constitute obvious
error and require reversal of his conviction. Schmidkunz
argues the prosecutor referred to taped recordings by
Schmidkunz's expert witness, Dr. Hackett, which were
made during her interviews of Schmidkunz and were not
admitted into evidence. Schmidkunz concedes, however,




he did not object to the prosecutor's comments during
[***4] closing argument and our review of this issue is
for obvious error.

[*P6] "This Court exercises its authority to notice
obvious error cautiously and only in exceptional
circumstances in which the defendant has suffered a
serjous injustice." State v. Clark, 2004 ND 85, P6, 678
N.W.2d 765 (citing State v. Anderson, 2003 ND 30, P8,
657 N.W.2d 245, and State v. Evans, 1999 ND 70, P9,
593 N.W.2d 336). In analyzing obvious error claims
under North Dakota law, we have [**391] applied a
plain error framework, explaining an appellate court may
notice a claimed error that was not brought to the district
court's attention if there was "(1) error, (2) that is plain,
and (3) affects substantial rights." State v. Olander, 1998
ND 50, PP13-14, 575 N.W.2d 658. Once the defendant
establishes that a forfeited plain error affects substantial
rights, this Court has discretion to correct the error, and
should correct the error where it seriously affects the
fairness, integrity or public reputation of judicial
proceedings. Id. at PI6.

[*P7] In controlling the scope of closing argument, the
district court is vested with discretion, [***5] and
absent a clear showing of an abuse of discretion, we will
not reverse on grounds the prosecutor exceeded the scope
of permissible closing argument. Clark, 2004 ND 85, P7,
678 N.W.2d 765. Unless the error is fundamental, a
defendant must demonstrate a prosecutor's comments
during closing argument were improper and prejudicial.
Id. In order to be prejudicial, the improper closing
argument must have "stepped beyond the bounds of any
fair and reasonable criticism of the evidence, or any fair
and reasonable argument based upon any theory of the
case that has support in the evidence." Id. (citing Evans,
1999 ND 70, P11, 593 N.W.2d 336).

[*P8] Here, Schmidkunz's expert witness, Dr. Hackett,
tape-recorded approximately six and a half hours of her
interviews with him. In cross-examining Dr. Hackett, the
prosecutor played a portion of those taped interviews.
The recordings themselves, however, were not admitted
into evidence.

[(*P9]
argued:

During closing argument, the prosecutor

[Dr. Hackett] testified in direct she liked
to make these tapes because she could go
back and review them. Remember I told
you in my opening [***6] statement a lot
of this information the State didn't get
until three weeks before trial, inundated
with material. Had to pour through them.

But we made time to listen to the
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tapes. And the thing that stuck out in my
mind--you read her report, the first report.
Nowhere in that tape or in that report,
excuse me, does she mention that he
advised her on the tape he took a pill on
Sunday.

That was important because, you
know, you heard in this discontinuation
syndrome, which was their defense, that
the best thing you can do is reintroduce
the drug. And within 24 hours it will--
things were going to get better. But
somehow that didn't make it in here. She
said I obviously would have put it in
there.

‘Was it an oversight or was it because
it just didn't fit? That is your call. But it
doesn't help the theory. Certainly it
doesn't.

And we played the tape. I would have
played the tape all day. There were other
things I would have liked to have shown
on the tape.

(Emphasis added.)

[*P10] Schmidkunz argues the prosecutor's comments
were improper because the State cannot rely or comment
on facts not in evidence during closing argument. It is
undisputed that [***7] the actual recordings of Dr.
Hackett's interviews with Schmidkunz were not admitted
into evidence so the evidence was limited to the portion
of the tape actually heard by the jury. We have
previously expressed our concern when a prosecutor
comments personally on evidence "because he or she is
acting as an unsworn witness for the prosecution who is
not subject to cross-examination and who may be
perceived as an expert witness." [**392] State v.
Skorick, 2002 ND 190, P15, 653 N.W.2d 698 (citing
State v. Schimmel, 409 N.W.2d 335, 343 (N.D. 1987)).
We have also stated that a prosecutor's improper
statements of fact not supported by the evidence "are
presumed to be prejudicial unless harmless in
themselves." Evans, 1999 ND 70, P12, 593 N.W.2d 336
(quoting State v. Mehralian, 301 N.W.2d 409, 418 (N.D.
1981)). In Evans, the prosecutor argued that the
defendants had been identified on tape, without
evidentiary support in the record. Evans, at P12. The
issue of identification was disputed at trial, and the
prosecutor's comments suggested the prosecutor knew of
evidence that supported the charges but was not
presented to the [***8] jury. Id. However, in Evans, the



prejudicial effect of the prosecutor's improper comiments
was compounded by the district court's failure to
admonish the jury to disregard the prosecutor's comments
about the identification issue, which were not supported
by any evidence. Evans, at P13.

[*P11] Here, the district court instructed the jury that
statemnents by counsel were not to be considered
evideice, any statements by counsel concerning facts not
supported by the evidence were to be disregarded, and
jury members were to rely on their own recollection or
observation. See, e.g., Clark, 2004 ND 85, P11, 678
N.W.2d 765 (concluding any possible prejudice was
minimized by the court's cautionary instruction and any
isolated -improper statements were not obvious error).
Moreover, although the prosecutor's comments in closing
arguments regarding the tapes were improper in
suggesting they provided more evidence not heard by the
jury, we cannot conclude that the comments were SO
prejudicial as to affect Schmidkunz's substantial rights.
The evidence against Schmidkunz was overwhelming,
and we cannot say that the prosecutor's single comment,
which did not [***9] state any specific evidentiary facts,

. carried with it enough weight to impact the jury's verdict
and Schmidkunz's ability to rteceive a fair trial
Schmidkunz has failed to demonstrate the prosecutor's
remarks affected his substantial rights.

[*P12] Based upon our review of the record, we are
unable to conclude the State's improper comment in
closing argument prejudiced Schmidkunz. We therefore,
conclude Schmidkunz was not denied a fair trial by the
prosecutor's comment and the claimed error does not rise
to the level of obvious error requiring reversal.

m

[*P13] Schmidkunz argues the district court
committed reversible error by allowing the State's expert
witness, Dr. Joseph Belanger, to testify to an element of
the criminal charge. The State argues Dr. Belanger's
testimony regarding criminal responsibility was
appropriate under the circumstances.

[*P14] Rules 702 through 706 of the North Dakota
Rules of Evidence govern the admissibility of expert
testimony. "The test for admission of expert testimony is
whether or not such testimony will assist the trier of fact
to understand the evidence or to determine a fact in issue
and whether or not the witness [***10] is qualified as an
expert." State v. Fontaine, 382 N.W.2d 374, 377 (N.D.
1986). Under N.D.R.Ev. 702, an expert may testify to
scientific, technical, or other specialized knowledge
which will assist the trier of fact. Rule 704, N.D.R.Ev.,
specifically provides: "Testimony in the form of an
opinion or inference otherwise admissible is not
objectionable because it embraces an ultimate issue to be
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decided by the trier of fact." Thus, an expert is authorized
to give his opinion even though it embraces an ultimate
issue of fact to be decided by [**393] the trier of fact.
See State v. Steinbach, 1998 ND 18, P12, 5 75 NW.2d
193. Rule 702, N.D.R.Ev., envisions "generous
allowance" of the use of expert witness testimony where
a witness is shown to have some degree of expertise in
the field of which the expert testifies. Steinbach, at P12;
Anderson v. A.P.I. Co. of Minnesota, 1997 ND 6, P9, 559
N.W.2d 204.

[*P15] The ultimate decision whether to admit expert
witness testimony rests within the district court's sound
discretion. Steinbach, 1998 ND 18, P12, 575 N.W.2d
193; Fontaine, 382 N.W.2d at 377. We will [¥***11] not
reverse the district court's decision on appeal unless the
court has abused its discretion. Steinbach, at P12,
Fontaine, at 377. "An abuse of discretion by the district
court is never assumed, and the burden is on the party
seeking relief affirmatively to establish it." Nesvig v.
Nesvig, 2006 ND 66, P12, 712 N.W.2d 299. "The district
court abuses its discretion only when it acts in an
arbitrary, unreasonable, or unconscionable manner, or
when its decision is not the product of a rational mental
process leading to a reasoned determination.” J/d.

[*P16] Schmidkunz argues that Dr. Belanger
improperly testified to the essential elements of murder
and definitions of "intentionally" and "knowingly."
Schmidkunz claims the district court erred in allowing
Dr. Belanger to testify that Schmidkunz's conduct was
insufficient to meet the mental disease and defect
standard because Dr. Belanger "just read what it means
to be knowingly." Schmidkunz asserts the testimony the
State solicited from Dr. Belanger wrongfully invaded the
province of the jury to determine Schmidkunz's mental
state and guilt or innocence because that testimony

addressed the essential [***12] elements of murder, the -~ -

definitions of intentionally and knowingly, and his
opinion that Schmidkunz's conduct was insufficient to
meet the appropriate standard for a mental disease and
defect.

[*P17] Schmidkunz's argument relies on cases
applying language from Fed R. Evid. 704(b), which
provides:

No expert witness testifying with
respect to the mental state or condition of
a defendant in a criminal case may state
an opinion or inference as to whether the
defendant did or did not have the mental
state or condition constituting an element
of the crime charged or of the defense
thereto. Such ultimate issues are matters
for the trier of fact alone.




In 1984, Congress amended Fed. R. Evid. 704 to include
that subsection. See United States v. Alexander, 805 F.2d
1458, 1460 n.1, 1461 (11th Cir. 1986) (explaining Rule
704 was amended by section 406 of the Insanity Defense
Reform Act of 1984, Pub. L. No. 98-473, 98 Stat. 2057,
2067, which is chapter IV of Title I of the
Comprehensive Crime Control Act of 1984, Pub. L. No.
98-473, 98 Stat. 1976). That subsection, however, has
never [**¥*13] been adopted in North Dakota, and the
Joint Procedure Committee has specifically declined to
recommend amending N.D.R.Ev. 704 to include that
Janguage. See Minutes of the Joint Procedure Comm. 19-
20 (April 27-28, 2006); Minutes of the Joint Procedure
Comm. 4 (Jan. 23, 1986). We decline to adopt that
language by judicial decision. See State v. Osier, 1997
ND 170, P5 n.1, 569 N.W.2d 441 (declining to adopt
procedural rule by opinion in litigated appeal).

[*P18] We agree with the State's observation that
N.D.C.C. §§ 12.1-04.1-03, 12.1-04.1-04, 12.1-04.1-13,
and N.D.R.Crim.P. 12.2, specifically authorize the
admission of evidence at trial relating to issues of lack of
criminal responsibility or lack of state of mind as an
element required for the alleged offense. Under those
statutes, that type of testimony may be relevant and
admissible, despite embracing [**394] an ultimate issue
for the trier of fact. In State v. Jensen, 251 N.W.2d 182,
189 (N.D. 1977), this Court stated:

Psychiatrists and other experts may
testify as to their conclusions, [***14]
even though based upon reports of
psychologists not in evidence. N.D.R.Ev.
703; Minot Sand & Gravel Co. v. Hjelle,
231 NW.2d 716 (N.D. 1975).

Psychiatrists and other experts may be
allowed to testify to their opinions on the
ultimate fact to be determined by the jury,
namely, whether the defendant, at the time
of the offense, had substantial capacity to
appreciate the criminality of his conduct
or to conform his conduct to the
requirements of law as of the time of the
alleged offense. It is not a proper
objection that an expert is testifying to an
ultimate fact. N.D.R.Ev. 704. Minot Sand
& Gravel Co. v. Hjelle, supra.

[*P19] Dr. Belanger's testimony was given in the
rebuttal phase of the trial after the defense had presented
its case. Dr. Belanger testified after Dr. Hackett testified
and provided evidence relating to Schmidkunz's intent,
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referring to the specific terms in the statute defining the
elements for the charged offense and Schmidkunz's state
of mind for his criminal responsibility.

[*P20] Under N.D.R.Ev. 704, Dr. Belanger's
testimony is the type of testimony that would assist the
trier of fact even though [***15] it may embrace an
ultimate issue to be decided by the jury. We conclude the
district court did not abuse its discretion in admitting Dr.
Belanger's expert testimony.

v

[*P21] Schmidkunz argues the district court's
comments to the jury before deliberations caused a
forced or coerced verdict. At the close of evidence the
district court told the jury:

Let me further advise that in all
likelihood we will not have the attorneys'
closing arguments today. We will start
with those at nine o'clock tomorrow
morning. Now, on the assumption that
process will be over about noon, you will
then be in charge of the bailiffs, and you
will start your deliberations. You will
have to give up your telephones for as
long as it takes you. And it is my policy to
the extent possible for you to continue
deliberation right through until you reach
a verdict or until the time gets too
unreasonable.

The reason I am telling you all this is
so you can plan your Friday or alert those
people that you may have to alert that
potential exists that you will be working
after five o'clock on Friday. I don't know
if that will be necessary. But you have a
right to plan your lives.

After the [*¥*16] final jury instructions, the court said:

I will advise you that I have no way of
knowing how long the deliberations will
take. Tt is my intention that you will in all
likelihood receive or start deliberations
some time mid-forenoon. And it is my
intention that you will deliberate--getting
a chance to have a noon break or noon
food brought in, or something--but
deliberate until you come up with a
verdict. I advise you this so that you
might know that deliberations, if it takes
that long, [are] not going to stop at five
o'clock tomorrow night, and you can
consequently notify your families of that



potential.

Schmidkunz claims the verdict was forced or coerced
because after an almost two-week trial, the jury returned
a verdict in about three hours. Schmidkunz did not object
to either comment. Thus we are limited to a review for
obvious error. See [**395] State v. Bertram, 2006 ND
10, P17, 708 N.W.2d 913.

[*P22] The district court has broad discretion over the
conduct of a trial, which includes scheduling the time for
jury deliberations, but the court must exercise its
discretion in a manner that best comports with substantial
Jjustice. State v. Parisien, 2005 ND 152, P11, 703 N.W.2d
306. [***17] "[TThe mere length of time a jury is kept in
deliberations, in itself, does not establish that a verdict
was coerced. . . ." Id. (internal quotation ornitted).

[*P23] In our view, the court's statements to the
jury merely informed the jury of the anticipated schedule
for deliberations so the members of the jury could "plan
your lives." Nothing in this record supports

Schmidkunz's claims that the jury's verdict was forced or.

coerced. Based upon our review of the record, we
conclude the district court did not coerce or force a
verdict and did not abuse its discretion in advising the
jury of the schedule for deliberations. Because we
conclude the district court did not abuse its discretion,
Schmidkunz cannot demonstrate an error under the
obvious error analysis.

A%

[*P24] Schmidkunz argues the district court erred
in admitting Dr. Belanger's testimony and his reports
because his evaluation of Schmidkunz was audio-
recorded, but not video-recorded.

[*P25] In support of his argumént, Schmidkunz
relies on language in N.D.C.C. § 12.1-04.1 -08(1), which
provides:

An examination of the defendant
conducted under section 12.1-04.1-05
[***]18] must be audio-recorded and, if
ordered by the court, video-recorded. The
manner of recording may be specified by
rule or by court order in individual cases.
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[¥P26] Before trial, the district court had ordered that
the State's examination of Schmidkunz be both audio-
recorded and video-recorded. In August 2004, the State
was notified by personnel at the State Hospital that the
Hospital did not have the capability to videotape the
examination and evaluation of Schmidkunz. The State
sent a letter to the State Hospital indicating an audio-
recording would be sufficient. The letter indicates it was
also sent to Schmidkunz's counsel and filed with the
court. In the State's supplemental discovery responses
filed in October 2004, Dr. Belanger was listed as an
expert witness for trial regarding the issue of lack of
criminal responsibility or the requisite state of mind.

[#P27] During trial and just before Dr. Belanger's
testimony, Schmidkunz objected to Dr. Belanger's
testimony and reports, arguing that evidence was
inadmissable because of the lack of a video-taped
examination. The district court ruled that, "in spite of the
fact the order was not strictly [***19] complied with,"
the State had provided timely notification upon learning
video-recording capacity was not available and, further,
that Schmidkunz had waived his right to object to the
Jack of a video-taped recording by failing to object, or
take appropriate and timely action, to that procedure
before trial.

[¥P28] We conclude the district court's decision to
admit Dr. Belanger's testimony was not arbitrary,
unreasonable, or unconscionable and was the product of
a rational mental process. We therefore conclude the
court did not abuse its discretion in admitting Dr.
Belanger's testimony and reports into evidence.

VI
[*P29] The district court judgment is affirmed.
[#*396] [*P30] Carol Ronning Kapsner
Mary Muehten Maring
Daniel J. Crothers
Dale V. Sandstrom
Gerald W. VandeWalle, C.J.




12.1-04.1-03. Notice of defense of lack of criminal responsibility.

1. If the defendant intends to assert the defense of lack of criminal responsibility, the
defendant shall notify the prosecuting attorney in writing and file a copy of the notice
with the court. The notice must indicate whether the defendant intends to introduce at
trial evidence obtained from examination of the defendant by a mental health
professional after the time of the alleged offense.

2. The defendant shall file the notice within the time prescribed for pretrial motions or at
such earlier or later time as the court directs. For cause shown, the court may allow
late filing of the notice and grant additional time to the parties to prepare for trial or
may make other appropriate orders.

3. If the defendant fails to give notice in accordance with this section, lack of criminal
responsibility may not be asserted as a defense.

12.1-04.1-04. Notice regarding expert testimony on lack of state of mind as element of -
alleged offense. o

1. If the defendant intends to introduce at trial evidence obtained from examination of the
defendant by a mental health professional after the time of the alleged offense to show
that the defendant lacked the state of mind required for the alleged offense, the
defendant shall notify the prosecuting attorney in writing and file a copy of the notice

with the court. ,

2 The defendant shall file the notice within the time prescribed for pretrial motions or at
such earlier or later time as the court directs. For cause shown, the court may allow

late filing of the notice and grant additional time to the parties to prepare for trial or

may make other appropriate orders.

12.1-04.1-13. Notice of expert witnesses.

Not less than twenty days before trial, each party shall give written notice to the other of the
name and qualifications of each mental health professional or other individual the respective
party intends to call as an expert witness at trial on the issue of lack of criminal responsibility or
requisite state of mind as an element of the crime charged. For good cause shown, the court

may permit later addition to or deletion from the list of individuals designated as expert
witnesses.
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MEMO

TO: Joint Procedure Committee
FROM: - Mike Hagburg
DATE: September 6, 2012
RE: Rule 707, N.D.R.Ev., Analytical Report Admission; Confrontation
The committee briefly discussed Rule 707 at the April meeting, but decided to defer

any action on the rule until the U.S. and North Dakota Supreme Courts had the opportunity
to rule on pending cases involving analytical reports. These courts have now ruled.

In State ex rel Roseland v. Herauf, the North Dakota Supreme Court held that,
because a signed statement attesting that a blood sample was properly drawn is required
before an analytical report can be admitted into evidence, the defendant may require the state

to produce the person who drew the sample to testify under Rule 707. A copy of the case is
attached. -

Tn Williams v, Illinois, the United States Supreme Court (in a split plurality decision)
held that an expert witness could use a DNA profile to develop opinion testimony without
the technician who produced the profile being required to testify about the profile first.
Justice Thomas’s concurrence, which provided the winning vote, stated that the DNA profile
was not sufficiently “formal” or “solemn” to qualify as “testimonial,” so the Confrontation
Clause was not implicated when the profile was used by the expert witness. An analysis of
the Williams opinion is attached.

A copy of Rule 707 is attached. No amendments are proposed, but the committee may
wish to discuss whether any additions to the rule or the explanatory note should be made
based on these recent court rulings.
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N.D.R.Ev.

RULE 707. ANALYTICAL REPORT ADMISSION; CONFRONTATION

(2) Notification to defendant. If the prosecution intends to introduce an analytical
repoﬁ issued under N.D.C.C. chs. 19-03.1, 19-03.2, 19-03.4,20.1-13.1,20.1-15, 39-06.2, or
39.20 in a criminal trial, it must notify the defendant or the defendant's attorney in writing
of its intent to introduce the report and must also serve a copy of the report on the defendant
or the defendant"s attdrney at least 30 days before the trial.

(b) Objection. At least 14 days before the trial, the defendant may object in writing
to the introduction of the report and identify the name or job title of the witness to be
produced to testify about the report at trial. If objection is made, the prosecutor must produce
the person requested. If the witness is not available to testify, the court must grant a
continuance.

(c) Waiver. If the defendant does not timely object to the introduction of the report,
the defendant's right to confront the person who prepared the report is waived.

(d) Juvenile proceedings. This procedure applies to juvenile proceedings that involve
analytical reports issued under N.D.C.C. chs. 19-03.1, 19—03.2., 19-03.4,20.1-13.1,20.1-15,
39-06.2, or 39-20.

EXPLANATORY NOTE
Rule 707 was adéﬁted effective February 1, 2010. Rule 707 was amended, effective

March 1, 2011.

Rule 707 requires the prosecution to notify a defendant if it intends to introduce an
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analytical report in a criminal trial. If the defendant objects to the admission of the report, the
defendant must identify the witness it seeks to examine about the report at trial and the
prosecution must produce the witness.

Some examples of analytical reports include: a certified copy of an analytical report
of a blood, urine, or saliva sample from the director of the state crime laboratory or the
director's designee; a certified copy of the checklist and test records from a certified breath
test operator; or a certified copy of an analytiéal repbrt signed by the director of the state

crime laboratory or the director's designee of the results of the analytical findings involving

* the analysis of a controlled substance or sample.

Under North Dakota law, if the person who prepared the report does not testify at trial,
a certified copy of an analytical report must be accepted as prima facie evidence of the results
of a chemical analysis. See N.D.C.C. §§ 19-03.1-37(4), 20.1-13.1-10(6), 20.1-15-11(8), 39-
20-07(8), and 39-24.1-08(6).

Sources: Joint Procedure Committee Minutes of September 23-24,201 0,pages 10-13;
Melendez-Diaz v. Massachusetts, 129 S.Ct. 2527 (2009)

Stamteé Affected: |

Superseded: N.D.C.C. §§ 19-03.1-37(5), 20. 1-13.1-10(7),20.1-15-11(9), 39-20-07(9),

and 39-24.1-08(7).

Considered: N.D.C.C. §§ 19-03.1-37(4), 20.1-13.1-10(6), 20.1-15-11(8), 39-20-07(8),

and 39-24.1-08(6).
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State ex rel. Roseland v. Herauf
No. 20120170

VandeWalle, Chief Justice.

[f1] The State of North Dakota, through Adams County State's
Attorney Aaron Roseland, petitioned for a supervisory writ directing
the district court to withdraw its pretrial order holding N.D.R.Ev.
707 required the State to produce at trial the person who drew Gwen
Bohmbach's blood on the charge of driving under the influence. We
conclude this is an appropriate case in which to exercise our
supervisory jurisdiction. Because we hold N.D.R.Ev. 707, when
construed with N.D.C.C. § 39-20-07, requires the State to produce at
trial the individual who drew Bohmbach's blood, we deny the State's
petition.
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L

[92] Bohmbach was arrested for driving under the influence and
submitted to a blood draw, which was conducted by a nurse. The
State notified Bohmbach that it intended to introduce the analytical
report at trial. Bohmbach sent the State a subpoena to serve on the
nurse who drew her blood. The State moved to quash the subpoena,
arguing N.D.R.Ev. 707 did not require it to produce the nurse who
drew Bohmbach's blood because the nurse had no knowledge of the
analytical report. The district court, after a hearing on the motion,
concluded the State was required to produce the nurse at trial.

L

[93] This Court's authority to issue supervisory writs under N.D.
Const. art. VI, § 2 and N.D.C.C. § 27-02-04 is a discretionary
authority exercised on a case-by-case basis. State V. Holte, 2001 ND
133, 1.5, 631 N.W.2d 595. We exercise this discretionary authority
rarely and cautiously and only to rectify errors and prevent injustice
in extraordinary cases in which no adequate alternative remedy
exists. Id. We generally will decline to exercise supervisory
jurisdiction if the proper remedy is an appeal. Id.

[94] We conclude this is an appropriate case to exercise our
supervisory jurisdiction because the State lacks another adequate
remedy. The State's ability to appeal is limited. See N.D.C.C. § 29-
78-07. If Bohmbach were found not guilty by a jury, the State could
not appeal. See State v. Bernsdorf, 2010 ND 123, 9.5, 784 N.W.2d
126; State v. Deutscher, 2009 ND 98, 9 7, 766 N.W.2d 442; City of
Bismarck v. Uhden, 513 N.W.2d 373, 379 (N.D. 1994). If
Bohmbach were found guilty by a jury, she would not likely raise
the issue on appeal and the possibility that the State could raise it is
remote. See Holte, 2001 ND 133, 1 6, 631 N.W.2d 595; State v.
Sabinash, 1998 ND 32, 19, 574 N.W.2d 827.

[§5] Bohmbach and the North Dakota Association of Criminal
Defense Lawyers, as amicus curiae, argue the State has two adequate
alternative remedies. The first suggested remedy, which would have
the State proceed to trial under N.D.C.C. § 39-08-01(1)(b) based
solely on the officer's testimony, is inadequate because it limits the
State to proceed under one theory of driving under the influence
when generally it can present the jury with two separate theories.
Under N.D.C.C. § 39-08-01(1)(a), the per se violation, a person can
be convicted of driving under the influence based on the results of a
chemical test. Section 39-08-01(1)(b), N.D.C.C., provides a person
can be convicted of driving under the influence of intoxicating liquor
regardless of the driver's blood alcohol level if the State proves the
person drove a motor vehicle on a public way lacking "the clearness
of intellect and control of himself that he would otherwise have."
State v. Knowels, 2003 ND 180, 1 8, 671 N.W.2d 816 (quoting State
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v. Whitney, 377 N.W.2d 132, 133 (N.D. 1985)). The second
suggested remedy, to produce the nurse at trial or depose her and

offer her deposition in lieu of testimony, requires the State to comply
with the district court order and, seemingly, reserve any challenge to
the order for appeal. However, as discussed above, the State is
unlikely to be able to raise the issue on appeal, making this remedy
inadequate.

III.

[46] The State argues the district court misinterpreted N.D.R.Ev. 707
to conclude the State was required to produce the nurse at trial. The
State asserts the rule only requires it to produce those persons who
have knowledge about the analytical report, and the nurse who drew
the blood sample has no knowledge about the report.

[{7] We interpret rules of court, including the rules of evidence, in
accordance with principles of statutory construction. Walker v.
Schneider, 477 N.W.2d 167, 172 (N.D. 1991); State v. Manke, 328
N.W.2d 799, 801 (N.D. 1982). Statutory interpretation is a question
of law, which is fully reviewable on appeal. Nelson v. Johnson, 2010
ND 23,912, 778 N.W.2d 773. Words used in statutes are to be
understood in their ordinary sense unless a confrary intention is
apparent. N.D.C.C. § 1-02-02. Statutes should be harmonized to give
meaning to related provisions and to avoid conflicts between
statutes. Great Western Bank v. Willmar Poultry Co., 2010 ND 50,
97, 780 N.W.2d 437; N.D.C.C. § 1-02-07. When construing
statutes, this Court considers "the context of the statutes and the
purposes for which they were enacted." Great Western Bank, at 7
(quoting Falcon v. State, 1997 ND 200, 19, 570 N.W.2d 719).
Statutes and rules are presumed to be constitutional and courts will
construe them to be constitutional if possible. Paluck v. Bd. of Cnty.
Comm'rs. Stark Caty., 307 N.W.2d 852, 857 (N.D. 1981); N.D.C.C.
§ 1-02-38(1). "[1]f a statute is susceptible of two constructions, one
which will be compatible with constitutional provisions or one
which will render the statute unconstitutional, we must adopt the

construction which will make the statute valid." Paluck, 307 N.W.2d
at 856.

[98] Rule 707. N.D.R.Ev., provides in part:

Analytical Report Admission; Confrontation

(2) Notification to Defendant. If the prosecution intends to
introduce an analytical report issued under N.D.C.C. chs.
19-03.1, 19-03.2, 19-03.4, 20.1-13.1, 20.1-15, 39-06.2, or
39.20 in a criminal trial, it must notify the defendant or the
defendant's attorney in writing of its intent to introduce the
report and must also serve a copy of the report on the
defendant or the defendant's attorney at least 30 days
before the trial.

(b) Objection. At least 14 days before the trial, the
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defendant may object in writing to the introduction of the
report and identify the name or job title of the witness to be
produced to testify about the report at trial. If objection is
made, the prosecutor must produce the person requested. If
the witness is not available to testify, the court must grant a
continuance.

(c) Waiver. If the defendant does not timely object to the
introduction of the report, the defendant's right to confront
the person who prepared the report is waived.

[99] Rule 707, N.D.R.Ev., was adopted in response to Melendez-
Diaz v. Massachusetts, 129 S.Ct. 2527 (2009). See N.D.R.Ev. 707,
Explanatory Note. In Melendez-Diaz, the United States Supreme
Court held that certificates of analysis, which showed the results of
forensic analysis performed on seized substances, were testimonial
statements for confrontation purposes. Melendez-Diaz, 129 S.Ct. at
2531-32. The Court outlined what qualifies as testimonial:

ex parte in-court testimony or its functional equivalent--
that is, material such as affidavits, custodial examinations,
prior testimony that the defendant was unable to cross-
examine, or similar pretrial statements that declarants
would reasonably expect to be used prosecutorially;
extrajudicial statements . . . contained in formalized
testimonial materials, such as affidavits, depositions, prior
testimony, or confessions; statements that were made under
circumstances which would lead an objective witness
reasonably to believe that the statement would be available
for use at a later trial.

1d. at 2531 (quoting Crawford v. Washington, 541 U.S. 36, 51-52
(2004)). The Court concluded the certificates constituted affidavits
and therefore were testimonial because they were "solemn
declaration[s] or affirmation[s] made for the purpose of establishing
or proving some fact." Melendez-Diaz, 129 S.Ct. at 2532 (quoting
Crawford, 541 U.S. at 51). Additionally, the certificates were made
under circumstances which would lead an objective, reasonable
witness to believe the certificates would later be used at trial, and
nunder Massachusetts law the sole purpose of the affidavits was to
provide 'prima facie evidence of the composition, quality, and the
net weight' of the analyzed substancel[.]" Melendez-Diaz, 129 S.Ct.
at 2532 (quoting Mass. Gen. Laws, ch. 111, § 13 (2004)) (emphasis
in original). See Williams v. Illinois, 2012 WL 2202981, at **10, 41
(U.S. June 18, 2012) (plurality opinion) (Kagan, J., dissenting)
(reaffirming the testimonial nature of the certificates in Melendez-
Diaz because they were created solely to provide evidence against
the defendant). Absent a showing that the analysts who prepared the
certificates of analysis were unavailable for trial and the defendant
had a prior opportunity to cross-examine them, the defendant was
entitled to confront the analysts at trial. Melendez-Diaz, 129 S.Ct. at
2532. The Court clarified its holding:
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Contrary to the dissent's suggestion, . . . we do not hold,
and it is not the case, that anyone whose testimony may be
relevant in establishing the chain of custody, authenticity
of the sample, or accuracy of the testing device, must
appear in person as part of the prosecution's case. While
the dissent is correct that "[i]t is the obligation of the
prosecution to establish the chain of custody," . . . this does
1ot mean that everyone who laid hands on the evidence
must be called.

1d. at 2532, n.1. The Court also held that a defendant's ability to
subpoena an analyst does not abrogate the prosecutor's obligation
under the Confrontation Clause to produce the analyst. Id. at 2540.
The Court acknowledged the validity of notice-and-demand statutes,
which require the prosecution to notify the defendant of its intent to
introduce an analytical report, after which the defendant may object
to admission of the report without the analyst's appearance at trial.
1d. at 2541.

[410] The Supreme Court recently revisited Melendez-Diaz in
Bullcoming v. New Mexico, 131 S.Ct. 2705 (2011). In Bullcoming,
the defendant was arrested for driving under the influence.
Bullcoming, 131 S.Ct. at 2709. At trial, the State presented a
forensic lab report certifying the defendant's blood-alcohol
concentration was over the legal limit. Id. Rather than calling the
analyst who prepared and signed the certification, the State called a
different analyst who was familiar with the 1ab's testing procedures
but did not participate in or observe the test performed on the
defendant's blood sample. Id. The Court held this procedure violated
the defendant's confrontation right because the certified report was
testimonial and the State did not produce the analyst who certified
the report. Id. at 2710. The Court rejected the argument that the
report was nontestimonial because it determined the report was
created for an evidentiary purpose as part of a police investigation.
Id. at 2717. See Williams, 2012 WL 2202981, at **11, 41 (plurality
opinion) (Kagan, J., dissenting) (reiterating that the report in
Bullcoming was testimonial because it was a signed document
created to prove factsina criminal proceeding). The Court also
concluded the fact that the report was unsworn was not dispositive in
determining if the report was testimonial, and the formalities
accompanying the report, including the preparer's signature, were
more than adequate to make the report testimonial. Bullcoming, 131
S.Ct. at 2717.

[411] Rule 707. N.D.R.Ev., must be interpreted in light of N.D.C.C.
§ 39-20-07, which governs the admission of analytical reports into
evidence, because the rule and the statute are interconnected
regarding analytical reports, as demonstrated by the language of the
rule. See N.D.R.Ev. 707(a) (referencing N.D.C.C. ch. 39-20 as one
of the chapters under which an analytical report may be introduced
into evidence). Significantly, the legislature intertwined analytical
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reports and blood draws within N.D.C.C. § 39-20-07, requiring us to
include blood draws, as well as analytical reports, in our
interpretation of N.D.R.Ev. 707.

[912] Section 39-20-07, N.D.C.C., provides in part:

Interpretation of chemical tests. Upon the trial of any civil
or criminal action or proceeding arising out of acts alleged
to have been committed by any individual while driving or
in actual physical control of a motor vehicle while under
the influence of intoxicating liquor, drugs, or a
combination thereof, evidence of the amount of alcohol
concentration or presence of other drugs, or a combination
thereof, in the individual's blood, breath, or urine at the
time of the act alleged as shown by a chemical analysis of

the blood, breath, or urine is admissible. For the purpose of
this section:

5 The results of the chemical analysis must be received in
evidence when it is shown that the sample was properly
obtained and the test was fairly administered, and if the test
is shown to have been performed according to methods and
with devices approved by the director of the state crime
Jaboratory or the director's designee, and by an individual
possessing a certificate of qualification to administer the
test issued by the director of the state crime laboratory or
the director's designee. The director of the state crime
laboratory or the director's designee is authorized to
approve satisfactory devices and methods of chemical
analysis and determine the qualifications of individuals to
conduct such analysis, and shall issue a certificate to all
qualified operators who exhibit the certificate upon
demand of the individual requested to take the chemical
test.

8. A certified copy of the analytical report of a blood or
urine analysis referred to in subsection 5 and which is
issued by the director of the state crime laboratory or the
director's designee must be accepted as prima facie
evidence of the results of a chemical analysis performed
under this chapter. The certified copy satisfies the
directives of subsection 5.

10. A signed statement from the individual medically
qualified to draw the blood sample for testing as set forth
in subsection 5 is prima facie evidence that the blood
sample was properly drawn and no further foundation for
the admission of this evidence may be required.

N.D.C.C. § 39-20-07(5), (8), and (10). Under this statute, an

analytical report is admissible if the State can establish: (1) the blood
sample was propeily obtained; (2) the blood test was fairly
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administered; (3) the method and devices used in testing the sample
were approved by the State Toxicologist; and (4) the blood test was
performed by an authorized individual or by a person certified by the
State Toxicologist as qualified to perform the test. N.D.C.C. § 39-
20-07(5); Schlosser v. N.D. Dep't of Transp., 2009 ND 173, 949, 775
N.W.2d 695.

[413] Prior to Melendez-Diaz and N.D.R.Ev. 707, an analytical
report could be received into evidence without testimony under
N.D.C.C. § 39-20-07. See State v. Schwab, 2008 ND 94, 1 8, 748
N.W.2d 696; State v. Jordheim, 508 N.W.2d 878, 881 (N.D. 1993).
The Court noted in Jordheim:

The report of a blood-test must be admitted under NDCC
39-20-07(8), even without the testimony of the chemist
performing the test, if the proper foundation is

developed. . . . For a blood-alcohol test, the technician who
drew the blood need not testify, if a written statement of
the technician is introduced showing that the sample was
drawn according to the methods approved by the State
Toxicologist. NDCC 39-20-07(5) and (10).

Jordheim, 508 N.W.2d at 881. Melendez-Diaz established that a
defendant was entitled to confront the individual who prepared the
analytical reports because the reports were testimonial statements.
Melendez-Diaz, 129 S.Ct. at 2532. That holding essentially negates
the shortcut provisions of N.D.C.C. § 39-20-07(5) and (8) as to the
admission of an analytical report if the defendant objects to
admission of the report without the analyst's testimony, as
exemplified by the adoption of N.D.R.Ev. 707.

[414] But, under the statute, a prerequisite to admission of an
analytical report is a signed statement from the individual medically
qualified to draw the blood sample that the blood sample was
properly drawn. N.D.C.C. § 39-20-07(5) and (10); Schlosser, 2009
ND 173, 19, 775 N.W.2d 695. Section 39-20-07(10), N.D.C.C,,
provides: "[a] signed statement from the individual medically
qualified to draw the blood sample for testing as set forth in
[N.D.C.C. § 39-20-07] subsection 5 is prima facie evidence that the
blood sample was properly drawn[.]" Rather than a foundational
requirement, see State v. Gietzen, 2010 ND 82, 91 16-1 9, 786
N.W.2d 1, State v. Friedt, 2007 ND 108, 1.7, 10-11, 13, 735
N.W.2d 848, we conclude the "signed statement" contemplated
under N.D.C.C. § 39-20-07(10) constitutes a testimonial statement.
The signed statement is akin to an affidavit, which is testimonial, see
Crawford, 541 U.S. at 51-52, because it is a "solemn declaration or
affirmation made for the purpose of establishing or proving" that the
blood sample was properly obtained. Melendez-Diaz, 129 S.Ct. at
2532 (quoting Crawford, 541 U.S. at 51). The fact that the signed
statement is unsworn is not dispositive in determining if the
statement is testimonial. Bullcoming, 131 S.Ct. at 2717. Also, as in
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Melendez-Diaz, the sole purpose of the signed statement in
subsection 10 is to establish prima facie evidence that the blood
sample was properly drawn. N.D.C.C. § 39-20-07(10); see
Melendez-Diaz, 129 S.Ct. at 2532.

[915] The signed statement contemplated under N.D.C.C. § 39-20-
07(10) is a testimonial statement. See Crawford, 541 U.S. at 51-52.
Therefore, the individual who signs such a statement is a witness for
confrontation purposes and the defendant is entitled to be confronted
with that individual at trial unless the individual is unavailable and
the defendant had a prior opportunity for cross-examination.
Melendez-Diaz, 129 S.Ct. at 2532. We presume statutes and rules
are constitutional, and we will construe them to be constitutional if
possible. Paluck, 307 N.W.2d at 857; N.D.C.C. § 1-02-38(1).
Statutes and rules should be harmonized to give meaning to related
provisions. Great Western Bank, 2010 ND 50, 1.7, 780 N.W.2d 437;
N.D.C.C. § 1-02-07. With these principles in mind, we conclude
N.D.R.Ev. 707, when construed with N.D.C.C. § 39-20-07 and the
constitutional rights it provides, requires the State to produce the
individual who drew the defendant's blood sample if the defendant
objects under N.D.R.Ev. 707(b) and identifies the individual who
drew the defendant's blood as a witness to be produced at trial. We
note this area of jurisprudence has continued to develop since
N.D.R.Ev. 707 was adopted in 2011. See Bullcoming,131 S.Ct.
2705; Williams, 2012 WL 2202981. To the extent our previous
cases, such as Gietzen, 2010 ND 82, 786 N.W.2d 1, and Friedt, 2007
ND 108, 735 N.W.2d 848, are inconsistent with our holding today,
they are overruled.

[]16] The Nebraska Supreme Court recently analyzed the same issue
under its statutory framework. State v. Sorensen, 283 Neb. 932
(Neb. 2012). Nebraska's relevant statutes are similar to North
Dakota's laws. In Nebraska, the admission of 2 certificate of the
individual who collects a defendant's blood sample is governed by
Neb. Rev. Stat. 60-6, 202, which provides in part:

Driving under influence of alcoholic liquor or drugs; blood
test: withdrawing requirements; damages: liability; when.
(1) Any physician, registered nurse, other trained person
employed by a licensed health care facility or health care
service defined in the Health Care Facility Licensure Act, a
clinical laboratory certified pursuant to the federal Clinical
Laboratories Improvement Act of 1967, as amended, or
Title XVIII or XIX of the federal Social Security Act, as
amended, to withdraw human blood for scientific or
medical purposes, or a hospital shall be an agent of the
State of Nebraska when performing the act of withdrawing
blood at the request of a peace officer pursuant to sections
60-6, 197 and 60-6, 211.02. . ..

(2) Any person listed in subsection (1) of this section
withdrawing a blood specimen for purposes of section 60-
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6, 197 or 60-6, 211.02 shall, upon request, furnish to any
law enforcement agency or the person being tested a
certificate stating that such specimen was taken ina
medically acceptable manner. The certificate shall be
signed under oath before a notary public and shall be
admissible in any proceeding as evidence of the statements
contained in the certificate.

Neb. Rev. Stat. § 60-6, 202 (2010). Compare N.D.C.C. §§ 39-20-02,

39-20-07(5) and (10). Nebraska also has a statute similar to
N.D.C.C. § 39-20-07(5) and (8):

Drivine under influence of alcoholic liquor or drugs:
chemical test; violation of statute or ordinance; results;
competent evidence; permit; fee.

(1) Any test made under section 60-6, 197, if made in
conformity with the requirements of this section, shall be
competent evidence in any prosecution under a state statute
or city or village ordinance involving operating a motor
vehicle while under the influence of alcoholic liquor or
drugs or involving driving or being in actual physical
control of a motor vehicle when the concentration of
alcohol in the blood or breath is in excess of allowable
levels.

(3) To be considered valid, tests of blood, breath, or urine
made under section 60-6, 197 or tests of blood or breath
made under section 60-6, 211.02 shall be performed
according to methods approved by the Department of
Health and Human Services and by an individual
possessing a valid permit issued by such department for
such purpose, except that a physician, registered nurse, or
other trained person employed by a licensed health care
facility or health care service . . . t0 withdraw human blood
for scientific or medical purposes, acting at the request ofa -
peace officer, may withdraw blood for the purpose of a test
to determine the alcohol concentration or the presence of
drugs and no permit from the department shall be required
for such person to withdraw blood pursuant to such an
order. The department may approve satisfactory techniques
or methods to perform such tests and may ascertain the
qualifications and competence of individuals to perform
such tests and issue permits which shall be subject to
termination or revocation at the discretion of the
department.

Neb. Rev. Stat. § 60-6, 201(1) and (3) (2010).

[417] In Sorensen, the Nebraska Supreme Court considered whether

the defendant's right to confrontation was violated when the

certificate of the nurse who drew the defendant's blood was admitted

at trial without the nurse's testimony. Sorensen, 283 Neb. at *1. The
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defendant was arrested for driving under the influence and submitted
to a blood draw, which was conducted by a nurse. Id. at *2. After the
blood draw, the nurse filled out a certificate indicating the following:
the nurse's name; the sample was taken at the request of law
enforcement; the name, date, and time of the subject; the sample was
taken in a medically acceptable manner; the nurse was qualified to
draw the sample under Nebraska law; the antiseptic solution used
was nonalcoholic; the sample was collected in a clean container that
contained an anticoagulant-preservative substance; the container was
labeled appropriately and initialed by the nurse; and the container
was sealed after collection of the sample. Id. The defendant's blood
sample was tested and found to have a blood alcohol content over
the legal limit. Id. The State offered the nurse's certificate at trial,
and the defendant objected on confrontation and hearsay grounds.
Id. The objection was overruled and the certificate was admitted into
evidence. Id. The nurse did not appear as a witness. Id. On appeal,
the Nebraska Supreme Court held that the nurse's certificate was
testimonial and the defendant's right to confrontation was violated
when the State was not required to produce the nurse at trial. Id. at
*4, The court reasoned:

the nurse's Certificate in this case was clearly testimonial.
To begin, it is, at its essence, an affidavit. It was admitted
to prove the facts in it, namely that the blood draw was
performed in a medically acceptable manner[.] . . . Here,
the Certificate was the statement of the nurse who actually
performed Sorensen's blood draw. This blood was then
tested, and those results were used against Sorensen to
convict him of DUL The Certificate itself was filled out at
the request of law enforcement under authority of Neb.
Rev. Stat. § 60-6, 202 (Reissue 2010), which expressly
provides that either law enforcement or the defendant may
request such a certificate when a blood draw is performed
in connection with an arrest under Neb. Rev. Stat. § 60-6,
197 (Reissue 2010)--one of the charged violations in this
case. Section 60-6, 202(2) further provides that the
certificate "shall be admissible in any proceeding as
evidence of the statements contained in the certificate."
Given this, . . . it cannot be said that this Certificate and its
statements were too attenuated to be testimonial.

Id. This reasoning is consistent with our decision and is particularly

supportive given the similarities between North Dakota's statutes and
Nebraska's laws.

20-07, requires the State to produce at trial the individual who drew
the defendant's blood sample to satisfy the constitutional
requirements of N.D.C.C. § 39-20-07.

[918] Rule 707. N.D.R.Ev., which we interpret with N.D.C.C. § 39-

Iv.
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[]19] The State's petition for a writ of supervision directing the
district court to withdraw its pretrial order that held the State was
required to produce at trial the individual who drew Bohmbach's
blood under N.D.R.Ev. 707 is denied.

(9201 Gerald W. VandeWalle, C.J.
Carol Ronning Kapsner
Mary Muehlen Maring

Crothers, Justice, concurring in part and dissenting in part.

[421] I concur with Part IT of the majority opinion determining this
matter is appropriate for exercising our supervisory jurisdiction
because the State lacks an adequate remedy for reviewing the
question presented. Majority Opinion at 9 4. I respectfully dissent
from the remainder of the decision concluding N.D.R.Ev. 707 and
the United States Constitution Confrontation Clause require the State
to produce at trial the nurse who drew blood from defendant, Gwen
Bohmbach.

[922] The majority, of course, correctly explains the recent history of
the Confrontation Clause. See Majority Opinion at Y1 9-10. Those
developments from the United States Supreme Court resulted in this
Court adopting Rule 707, N.D.R.Ev. Our rule was adopted to bring
North Dakota law in compliance with the standard set in Melendez-
Diaz: an analytical report is a testimonial statement, and analysts
who prepare an analytical report are witnesses for confrontation
purposes and must be produced at trial unless they are unavailable
and the defendant had a prior opportunity to cross-examine them.
Melendez-Diaz v. Massachusetts, 129 S.Ct. 2527, 2531-32 (2009);
Bullcoming v. New Mexico, 131 S.Ct. 2705, 2710 (2011); see
N.D.R.Ev. 707, Explanatory Note ("Sources: Joint Procedure
Committee Minutes of September 23-24, 2010, pages 10-13;
Melendez-Diaz v. Massachusetts, 129 S.Ct. 2527 (2009)").
However, the confrontation requirements announced by the United
States Supreme Court are not without limits. That Court made clear:

"Contrary to the dissent's suggestion, . . . we do not hold,
and it is not the case, that anyone whose testimony may be
relevant in establishing the chain of custody, authenticity
of the sample, or accuracy of the testing device, must
appear in person as part of the prosecution's case. While
the dissent is correct that '[i]t is the obligation of the
prosecution to establish the chain of custody,'. . . this does
not mean that everyone who laid hands on the evidence
must be called."

Melendez-Diaz, at 2532 n.1; see also State v. Gietzen, 2010 ND 82,
917,786 N.W.2d 1.
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[923] Rule 707, N.D.R.Ev., reflects this limitation in the Melendez-
Diaz holding and does not extend a defendant's confrontation rights
to include individuals whose statements "serve the evidentiary
function of establishing the propriety of [a defendant's] blood draw
[.]" Gietzen, 2010 ND 82, 1 17, 786 N.W.2d 1; Melendez-Diaz, 129
S.Ct. at 2532 n.1. Notwithstanding the limiting language in
Melendez-Diaz and notwithstanding our Rule 707 being adopted to
conform with and incorporate that limitation, the majority reaches its
decision by a combined reading of Rule 707 and N.D.C.C. § 39-20-
07(10).

[924] Section 39-20-07(10) provides, "A signed statement from the
individual medically qualified to draw the blood sample for testing
as set forth in subsection 5 is prima facie evidence that the blood
sample was properly drawn and no further foundation for the’

~ admission of this evidence may be required." We have long
recognized the procedures in N.D.C.C. § 39-20-07 are "to ease the
requirements for the admissibility of chemical test results while
assuring that the test upon which the results are based is fairly
administered.” See City of Bismarck v. Bosch, 2005 ND 12, 96, 691
N.W.2d 260, reh'g denied, cert. denied, 545 U.S. 1141 (2005) (citing
Lee v. North Dakota Dep't of Transp., 2004 ND 7, 910, 673 N.W.2d
245). Our case law confirms N.D.C.C. § 39-20-07(10) is aimed at
easing the foundational requirements connected with prosecuting
driving under the influence of alcohol cases. Those foundational
requirements are just the type of "chain of custody, authenticity of
the sample, or accuracy of the testing device" concerns that the
United States Supreme Court said in Melendez-Diaz did not

implicate the Confrontation Clause. Melendez-Diaz, 129 S.Ct. at
2532 n.1.

[925] I also note we have specifically rejected the argument that a
defendant's confrontation rights under Melendez-Diaz include
confrontation of the nurse who drew the defendant's blood. Gietzen,
2010 ND 82, 919, 786 N.W.2d 1 ("The district court did not err in
admitting Form 104 [containing the nurse's statements] or the deputy
state toxicologist's certification because those evidentiary documents
laid a foundation for the admission of [defendant's] chemical
analysis and because they did not attempt to directly prove an
element of the charged offense."). We should not voluntarily retreat
from our holding, and I do not read either Melendez-Diaz or
Bullcoming as requiring us to do so.

[926] Rule 707, N.D.R.Ev., speaks specifically to the analytical
report, and the amendment to the rule was intended to include
individuals who worked on the analytical report. Those requirements
are consistent with the holdings in both Melendez-Diaz and
Bullcoming. By concluding otherwise, I believe the majority has
vaulted from following the United States Supreme Court's
interpretation of the Constitution to joining Nebraska in breaking a
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trail into uncharted wilderness. See State v. Sorensen, 814 N.w.2d
371 (Neb. 2012); Majority Opinion at §116-1 7. By following
Nebraska, I believe the majority goes beyond the constitutional
requirements established in Melendez-Diaz and Bullcoming, and it
unnecessarily elevates the evidentiary dignity of the nurse's signed
writing to the level of a "testimonial" document. Doing so, the
majority opens the door to arguments that the Confrontation Clause
applies to acts in a criminal case where 2 signature or attestation is
required or used in handling evidence--such as United States mail
return receipts, commercial overnight package delivery
confirmations or even evidentiary chain of custody logs. Those
arguments were rejected at the federal level in Melendez-Diaz, 129
S.Ct. at 2532 n.1, but apparently have been given new life in North
Dakota's effort to apply that same law.

[927] I would grant the petition for a supervisory writ and direct the
district court to vacate the portion of its pretrial order holding
N.D.R.Ev. 707 requires the State to produce at trial the nurse who
drew Bohmbach's blood.

[928] Daniel J. Crothers
Dale V. Sandstrom
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The holdings and implications of Williams v.
Illinois

Justice William Brennan was famous for saying that the most important rule in constitutional
law is how to count to five. Rarely is close attendance to that rule more important than with

respect to Monday’s four-one-four opinion in Williams v. Illinois.

Williamns is the latest of the Court’s decisions involving the application of the Confrontation
Clause to forensic evidence. It involved a forensic analyst testifying, based on part on a DNA
profile performed by someone else, that DNA found inside a rape victim matched DNA taken
from the defendant. To understand the issue this fact-pattern presented, it is necessary first

to give a bit of background.

The Confrontation Clause guarantees the accused the right “to be confronted with the

witnesses against him.” Because “witnesses” are people to give testimony, a broad coalition of

Justices held in Crawford v. Washington(2004) that the Confrontation Clause prohibits the
prosecution from introducing out-of-court “testimonial” statements without putting the

declarants on the stand.

In Melendez-Diaz v. Massachusetts (2009), the Court held that forensic reports that certify

incriminating test results are testimonial. The case, however, was a closely fought five-to-four
decision. And last Term, in Bullcoming v. New Mexico (2011), a five-Justice majority
reaffirmed Melendez-Diaz and made clear that when the prosecution wishes to introduce a
certified forensic report, it does not suffice to call a supervisor or other “surrogate” witness to

the stand in place of the actual author of the report.

The Bullcoming decision nonetheless left open whether the prosecution could introduce an
analyst’s testimonial forensic report (or transmit its substance) through an expert witness.
The Court granted certiorari in Williams to answer that question, electing to review the
Tllinois Supreme Court’s holding that the prosecution may introduce testimonial statements
in the forensic reports through expert witnesses because statements introduced to show the

basis for an expert opinion are not introduced for the truth of the matter asserted.

The five Justices from the Bullcoming majority rejected this reasoning. Concurring in
Monday’s judgment in Williams and agreeing with the four dissenters (Justice Kagan, writing

also for Justices Scalia, Ginsburg, and Sotomayor), Justice Thomas explained that “[t]here is
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no meaningful distinction between disclosing an out-of-court statement so that a factfinder

may evaluate the expert’s opinion and disclosing that statement for its truth.”

This conclusion is the most important aspect of Williams. Before the Court’s decision,
numerous state and federal courts had held that the prosecution could introduce testimonial
statements not only through forensic experts, but also through mental health experts, “gang

experts,” and other experts. 130 The Confrontation Clause now prohibits this practice.

But as is sometimes the case, prevailing on the question presented was not enough for the
petitioner to prevail in the case. That was because J ustice Thomas also determined that the
forensic report at issue in the case — a DNA profile derived from a vaginal swab from a rape
victim — was not testimonial. Justice Thomas reasoned that, unlike the reports in Melendez-
Diaz and Bullcoming, the report in Williams was not sufficiently “formal” or “solemn” to rank

as testimonial.

Justice Alito’s plurality opinion (on behalf of the four dissenters from Melendez-Diaz and
Bullcoming) agreed that the DNA profile was not testimonial. Reciting many of the
arguments advanced in the Melendez-Diaz and Bulleoming dissents, that opinion emphasized
that the report did not accuse a targeted individual of a crime and that the report, for various
reasons, appeared reliable. But Justice Thomas rejected the plurality’s reasoning in its
totality. So it is his opinion (the narrowest in terms of assessing whether forensic reports are

testimonial) that will control future cases involving forensic evidence.

So where, in practical terms, does this leave us? In the realm of forensic evidence, the
Confrontation Clause continues to deem formal forensic reports testimonial. That means that
drug, blood alcohol, fingerprint, ballistics, autopsies, and related reports that typically involve
testing by one person and that are incriminating on their face will continue to be inadmissible
without the testimony of their authors (or some other method of satisfying the Confrontation
Clause). Even if some laboratories or jurisdictions are tempted to try to make such reports
less formal (imagine a ballistics report in crayon or on a cocktail napkin!) in order to fall
within Justice Thomas’s test, his opinion makes clear in footnote 5 that such efforts would be
in vain. That footnote says that “informal statements” are also testimonial when made to

“evade the formalize process” previously used to generate such statements.

By contrast, statements made as part of alab’s internal work product or in a subsidiary report
used to generate a final incriminating report will generally not be testimonial. Such

statements are not typically formal or solemn. Thus, in forensic testing involving multiple
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steps, it will often be enough for the prosecution to call to the stand the author of the final
report or at least those who performed the key steps.

None of this sorting is meant to suggest that Williams does not sow any confusion or leave us
with any big questions. But the biggest one I see is outside of the context of forensic evidence
— namely, will Justice Thomas’s formality test come to control whether statements besides
forensic reports are testimonial? In Hammon v. Indiana (decided in conjunction with Davis
v. Washington), an eight-Justice majority — all except Justice Thomas — held that statements
made for the “primary purpose” of “establish[ing] or prov[ing] past events potentially relevant
to a criminal prosecution” are testimonial, even when the statements are not part of
formalized dialogue. Thus, calling the case a relatively “eas[y]” one, the Court held that

statements made by a victim of a completed domestic assault to a responding police officer

were testimonial.

The Williams plurality, in footnote 13, expressly accepted Hammon as “binding precedent[].”
But at least some members of the plurality have clearly since soured on the Crawford doctrine

and may be willing to reconsider even their own previous votes in order to curtail its reach.

That would be pretty dramatic turn of events, and time will tell. For now, the Crawford
révolution — as some have called it — lives on. But its foothold also appears to be somewhat

more tenuous than before.

B A L
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MEMO
TO: Joint Procedure Committee
FROM: Mike Hagburg
DATE: September 11,2012
RE: Rule 4, N.D.R.Civ.P., Persons Subject to Jurisdiction; Process; Service

Judge Nelson has requested that the commiittee take a look at N.D.C.C. § 39-01-11
and consider whether to include it in Rule 4.

N.D.C.C. § 39-01-11 deals with service on nonresident motor vehicle users. It
provides that nonresidents who use roads in the state appoint the director of the DOT as their
agent for service of process in any action growing out of a motor vehicle accident in the state.
It provides a procedure for service on the DOT and establishes a fee for this service.

N.D.C.C. §§ 39-01-12, 39-01-13 and 39-01-14 support N.D.C.C. § 39-01-11 by
establishing requirements for the plaintiff to provide notice of the service on the DOT, for
the DOT to keep records of the service and for the defendant’s rights to be protected when
served in this manner. A copy of these statutes is attached.

The Supreme Court dealt with these statutes in Messmer v. Olstad, 539 N.W.2d 873
(N.D. 1995), a copy of which is attached. The case explains how the statutes work and how
the plaintiff failed to make proper service under the statutes because he did not provide
adequate proof that he mailed the N.D.C.C. § 39-01-12 notice.

These statutes deal tangentially with personal jurisdiction and directly with process
and service, so they are “procedural” statutes that are subject to being superseded by court
rule. A copy of Rule 4 is attached for the committee’s review, but staff has not drafted any
proposed amendments. The committee may wish to discuss whether it would be appropriate
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to integrate these statutes into Rule 4 and, if it decides to move forward with amendments,
it may provide staff with guidance on what approach to take. Staff can then prepare draft
amendments for consideration at the next meeting.
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Hagburg, Mike

From: Maring, Justice Mary

Sent: Wednesday, December 07, 2011 3:12 PM
To: Hagburg, Mike; Nelson, David

Subject: RE: Joint Procedure and 39-01-11

We will take a look at it.
Mary

Mary Muehlen Maring

North Dakota Supreme Court
600 E. Blvd. Ave.

Bismarck, North Dakota 58505
701-328-4207

From: Hagburg, Mike

Sent: Wednesday, December 07, 2011 2:55 PM
To: Nelson, David

Cc: Maring, Justice Mary

Subject: RE: Joint Procedure and 39-01-11

| will see about putting it on the January agenda. Mike

From: Nelson, David

Sent: Wednesday, December 07, 2011 2:55 PM
To: Hagburg, Mike

Cc: Maring, Justice Mary

Subject: Joint Procedure and 39-01-11

IThad my first use of NDCC 39-01-11 today. I was wondering if this would be better suited to be
in Rule 4 of the Rules of Civil Procedure?

Thanks, David
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N.D.R.Civ.P.

RULE 4. PERSONS SUBJECT TO JURISDICTION; PROCESS; SERVICE

(a) Definition of person. As used in this rule, "person," whether or not a citizen or
domiciliary of this state and whether or not organized under the laws of this state, includes:

(1) an individual, executor, administrator or other personal representative;

(2) any other fiduciary;

(3) any two or more persons having a joint or common interest;

(4) a partnership;

(5) an association;

(6) a corporation; and

(7) any other legal or commercial entity.

(b) Personal jurisdiction.

(1) Personal jurisdiction based on presence or enduring relationship. A court of this
state may exercise personal jurisdiction over a person found.within, domiciled in, organized
under the Jaws of, or maintaining a principal place of business in, this state as to any claim
for relief.

(2) Personal jurisdiction based on contacts. A court of this state may exercise personal
jurisdiction over a person who acts directly or by an agent as to any claim for relief arising
from the person's having such contact with this state that the exercise of personal jurisdiction
over the person does not offend against traditional notions of justice or fair play or the due

process of law, under one or more of the following circumstances:
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35

36

37

38

39

40

41

42

(A) transacting any business in this state;

(B) contracting to supply or supplying service, goods, or other‘things in this state;

(C) committing a tort within or outside this state causing injury to another person or
property within this state;

(D) committing a tort within this state, causing injury to another person or property
within or outsidé this state;

(E) having an interest in, using, or possessing property in this state;

(F) contracting to insure another person, property, or other risk within this state;

(G) acting as a director, manager, trustee, or officer of a corporation organized under
the laws of, or having its principal place of business within, this state;

(H) enjoying any other legal status or capacity within this state; or

(I) engaging in any other activity, including cohabitation or sexual intercourse, within
this state.

(3) Limitation on jurisdiction based on contacts. If jurisdiction over a person is based
solely on paragraph (2) of this subdivision, only a claim for relief arising from bases
enurﬁefated in ]A.:)%aragraph (2) may be asserted against that person.

(4) Acquisition of jurisdiction. A court of this state may acquire personal jurisdiction
over any person through service of process as provided in this rule or by statute, or by
voluntary general appearance in an action by any person either personally or through an
attorney or any other authorized person.

(5) Inconvenient forum. If the court finds, in the interest of substantial justice the
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45
46
47
48
49
50
51

52

54
55
56
57
58
59
60
61

62

action should be heard in another forum, the court may stay or dismiss the action in whole
or in part on any condition that may be just.

(c) Process.

(1) Contents of summons. The summons must:

(A) specify the venue of the court in which the action is brought;

(B) contain the title of the action specifying the names of the parties;

(C) be directed to the defendant;

(D) state the time within which these rules require the defendant to aiapear and defend;

(E) notify the defendant that, if the defendant fails to appear and defend, default
judgmentﬂ will be rendered against the defendant for the relief demanded in the complaint;
and

(F) be dated and subscribed by the plaintiff or the plaintiff's attorney and include the
post office address of the plaintiff or plaintiff's attorney.

(G) If the action involves real estate and service is by publication, include the
additional information required by Rule 4(e)(8).

(2) Sﬁnnnmsserve&mfh Copy of Complaint. A copy of the complaint must be served

with the summons, except when service is by publication under Rule 4(e).
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(d) Personal service.

(1) By whom service of all process may be made:

(A) within the state by any person of legal age and not a party to nor interested in the
action; and

(B) outside the state by any person who may make service under the law of this state

or under the law of the place where service is made, or by a person who is designated by a

court of this state.
(2) How service of process is made within the state.

(A) Serving an individual fourteen years of age and older. Service must be made on

an individual 14 or more years of age by:
(i) delivering a copy of the summons to the individual personally;

(ii) leaving a copy of the summons at the individual's dwelling or usual place of
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residence in the presence of a person of suitable age and discretion who resides there;

(iii) delivering, at the office of the process sefver, a copy of the summons to the
individual's spouse if the spouses reside together;

(iv) delivering a copy of the summons to the individual's agent authorized by
appointment or by law to receive service of process; or

(v) any form of mail or third-party commercial delivery addressed to the individual
to be served and requiring a signed receipt and resulting in delivery to that individual.

(B) Serving an individual under the age of fourteen. Service must be made on an
individual under the age of 14 by delivering a copy of the summons to:

(i) the individual's guardian, if the individual has one within the state;

(i) the individual's parent or any person or agency having the individual's care or
control, or with whom the individual resides, if the individual does not have a guardian
within the state; or

(iif) the person designated by court order, if service cannot be made under (i) or (ii).

(C) Serving an incompetent individual or appointed guardian. Service must be made
on an individual who has been judicially adjudged incompetent or for whom a guardian of
the individual's person or estate has been appointed in this state, by delivering a copy of the
summons to the individual's guardian. If a general guardian and a guardian ad litem have
been appointed, both must be served.

(D) Serving a corporation, partnership, or association. Service must be made on a

domestic or foreign corporation or on a partnership or other unincorporated association, by:
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(i) delivering a copy of the summons to an officer, director, superintendent or
managing or general agent, or partner, o1 associate, or to an agent authorized by appointment
or by law to receive service of process on its behalf, or to one who acted as an agent for the
defendant with respect to the matter on which the plaintiff's claim is based and who was an
agent of the defendant at the time of service;

(ii) if the sheriff's return indicates no person upoﬁ whom service may be made can be
found in the county, then service may be made by leaving a copy of the summons at any
office of the domestic or foreign corporation, partnershiﬁ, or uninéorporated association
within this state with the person in charge of the office; or

(iii) any form of mail or third-party commercial delivery addressed to any of the
foregoing persons and requiring a signed receipt and resulting in delivery to that person.

(E) Serving a municipal or public corporation. Service must be made on a city,
township, school district, park district, county, or any other municipal or public corporation,
by delivering a copy of the summons to any member of its governing board.

(F) Serving the state and its agencies.

(i) State. Service must be made on the state, by delivering a copy of the summons to
the governor or attorney general or an assistant attorney general.

(ii) State agency. Service must be made on an agency of the state, such as the Bank
of North Dakota or the North Dakota Mill and Elevator Association, by delivering a copy of
thé summons to the managing head of the agency or to the attorney general or an assistant

attorney general.
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(G) Serving an agent not authorized to receive process. If service is made on an agent
who is not expressly authorized by appointment or by law to receive service of process on
behalf of the defendant, a copy of the summons and complaint must be mailed or delivered
via a third-party commercial carrier to the defendant with return receipt requested not later
than ten days after service by depositing a copy of the summons and complaint, with postage
or shipping prepaid, m a post office or with a commercial carrier in this state and directed to
the defendant to be served at the defendant's last reasonably ascertaihable address.

(3) How service of process is made outside the state. Service on any person subject
to the personal jurisdiction of the courts of this state may be made outside the state:

(A) in the manner as service within this state, with the force and effect as though
service had been made within this state;

(B) under the law of the place where service is made for service in that place in an
action in any of its courts of general jurisdiction; or

(C) as directed by court order.

(e) Serviée by publication.

(1) When service by publication permitted. A defendant, whether known or unknown,
who has not been served personally under subdivision (d) of this rule may be served by
publication in one or more of the following situations only if:

(A) the claim for relief is based on one or more grounds for the exercise of personal
jurisdiction under paragraph (2) of subdivision (b) of this rule;

(B) the subject of the action is real or personal property in this state, and:
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(i) the defendant has or claims a lien or other interest in the property, whether vested

or contingent,

(ii) the relief demanded against the defendant consists wholly or partly in excluding |

the defendant from that lien or interest or in defining, regulating, or limiting that lien or
interest, or

(iii) the action otherwise affects the title to the property;

(C) the action is to foreclose a mortgage, cancel a cdntrac’g for sale, or to enforce a lien
on or a security interest in real or personal property in this state;

(D) the plaintiff has acquired a lien on the defendant's property or credits within this
state by attachment, garnishment, or other judicial processes and the property or creditis the
subject matter of the litigation or the underlying claim for relief relates to the property or
credits;

(E) the action is for divorce, separation or annulment of a marriage of a state resident;

(F) the action is to determine parenting rights and responsibilities of an individual
subject to the qourt'g jurisdiction; or

(G) the action is to Laward, partition, condemn, or escheat real or personal propérty n
this state.

(2) Filing of complaint and affidavit for service by publication. Before service of the
summons by publication is authorized, a complaint and affidavit must be filed with the clerk
of court where the action is venued. The complaint must set forth a claim in favor of the

plaintiff and against the defendant and be based on one or more of the situations specified
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in paragraph (e)(1). The affidavit must be executed by the plaintiff or the plaintiff's attorney

and must state one or more of the following:

(A) that after diligent inquiry personal service of the summons cannot be made on the

defendant in this state to the best knowledge, information, and belief of the affiant;

(B) that the defendant is a domestic corporation that has forfeited its charter or right
to do business in this state or has failed to file its annual report as required by law;
(C)thatthe defendantisa domestic or foreign corporétion and has no officer, director,

superintendent, managing agent, business agent, or other agent authorized by appointment

~ or by law on whom service of process can be made on its behalf in this state; or

(D) that all persons having or claiming an estate or interest in, or lien or encumbrance
on, the real property described in the complaint, whether as heirs, devisees, legatees, or
personal representative of a deceased person, or under any other title or interest, and not in
possession, nor appearing of record in the office of the register of deeds, the clerk of the
district court, or the county auditor of the county in which the real property is situated, to
have a claim, title or interest in the property, are proceeded against as unknown persons
defendant under N.D.C.C. Chs. 32-17 or 32-19 and stating facts necessary to satisfy the
requirements of those chapters.

(3) Number of publications. Service of the summons by publication may be made by
publishing the summons three times, once each week for three successive weeks, in a
newspaper published in the county where the action is pending. If no newspaper is published

in that county, publication may be made in a newspaper having a general circulation in the
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county.

(4) Mailing or delivering summons and complaint. A copy of the summons and
complaint, at any time after the filing of the affidavit for publication and no later than 14
days after the first publication of the summons, must be deposited in a post office or with a
third-party commercial carrier in this state, postage or shipping pfepaid, and directed to the
defendant to be served at the defendant's last reasonably ascertainable address.

(5) Personal servicé outside state is equivalent to publication. After the affidavit for
publication and the complaint in the action are filed, personal service of the summons and
complaint on the defendant outside the state is equivalent to and has the same force and
effect as the publication and mailiﬁg or delivery provided for in paragraphs (e)(3) and (4).

(6) Time when first publication or service outside state must be made. The first
publication of the summons, or personal service of the summons and complaint on the
defendant outside the state, must be made within 60 days after the filing of the affidavit for
publication. If not made, the action is considered discontinued as to any defendant not served
within that time.

(7) When defeﬁdant served by publication is permitted to defend.

(A) The defendant who is served by publication, or the defendant's representative, on
application and sufficient cause shown at any time before judgment, must be allowed to
defend the action.

(B) Except in an action for divorce, the defendant who is served by publication, or the

defendant's representative, on just terms, may be allowed to defend at any time within three
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years after entry of judgment if the defendant files an affidavit with the court that states:

(i) the defendant has a good and meritorious defense to the action; and

(i) the defendant had.no actual notice or knowledge of the action to enable the
defendant to make application to defend before the entry of judgment.

(C) If the defense is successful and the judgment, or any part of the judgment, has
been collected or otherwise enforced, restitution may be ordered by the court, but the title to
property sold under the judgment toa purchaser in good faith may not be affected.

(D) A defendant is considered to have had notice of the action and of the judgment

if the defendant:

(i) receives a copy of the summons in the action by mail or delivery under paragraph
(e)(4); or
(ii) is personally served the summons outside the state under paragraph (e)(5)-

E (8) Additional information to be published for real property. In all cases in which
publication of summons is made in an action that the title to, or an interest in or lien on, real
property is involved, 'the publication must also contain a description of the real property and
a statement of the object of the action. | |

(f) Serving a person in a foreign country. Unless otherwise provided by iaw, an
individual, other than a minor or an incompetent person, may be served at a place not within
any judicial district of the United States:

(1) by any internationally agreed means of service that is reasonably calculated to give

notice, such as those authorized by the Hague Convention on the Service Abroad of Judicial
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and Extrajudicial Documents;
(2) if thereisno internationally agreed means, orif an international agreement allows
but does not specify other means, by a method that is reasonably calculated to give notice:
(A) as prescribed by the foreign country's law for service in that country in an action
in its courts of general jurisdiction;

(B) as the foreign authority directs in response to a letter rogatory or letter of request;

or

(C) unless prohibited by the foreign country's law by:

(i) delivering a copy of the summons and the complaint to the individual personally;
or

(ii) using any form of mail or third-party commercial delivery that the clerk addresses
and sends to the individual and that requires a signed receipt; or

(3) by other means not prohibited by international agreement, as the court orders.

(4) Serving a minor or incompetent person. Unless otherwise provided by law, service

'~ must be made on a minor or an incompetent person in a place not within any judicial district

of the United States in the manner preécﬂbed by paragraphs -(2)(A),- (2)(B), and (3).

(5) Serving a foreign corporation, partnership, or association. Unless otherwise
provided by law, service must be made on a foreign corporation, partnership or other
unincorporated association, thatis subject to suit under a common name, ina place not within
any judicial district of the United States in the manner prescribed for individuals in this

subdivision except personal delivery under paragraph (2)(C)(®)-
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(g) When service by publication or outside state is complete. Service by publication
is complete fifteen days after the ﬁrsf publication of the summons. Personal service of the
summons and complaint upon the defendant outside the state is complete fifteen days after
the date of service.

(h) Amendment of process or proof of service. The court may allow any process or

proof of service to be amended at any time on notice and just terms, unless it clearly appears

. that the substantial rights of the party against whom the process was issued would be

materially prejudiced.

(i) Proof of service. Proof of service of the summons and the complaint or notice, if
any, accompanying the summons or of other process, must be made as follows:

(1) if served by the sheriff or other officer, by the officer's certificate of service;

(2) if served by any other person, by the server's affidavit of service;

(3) if served by publication, by an affidavit made as provided in N.D.C.C. § 31-04-06
and an affidavit of mailing or an affidavit.of delivery viaa third-party commercial carrier of
a copy of the summons and complaint under paragraph (€)(4), if the summons and complaint
has been deposited;

(4) in any other case of service by mail or delivery via a third-party commercial carrier
resulting in delivery under paragraph (@)(2) or (d)(3), by an affidavit of mailing or an
affidavit of delivery of a copy of the summons and complaint or other process, with return
receipt attached; or

(5) by the written admission of the defendant.
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(j) Contents of proof of service.

(1) The certificate, affidavit, or admission of service mentioned in subdivision (1) must
state the date, time, place, and manner of service.

(2) If the process, pleading, order of court, or other paper is served personally bya
person other than the sheriff or person designated by law, the affidavit of service must also

state that:

(A) the server is of legal age and not a party to the action nor interested in the action,

and

(B) the server knew the person served to be the person named in thé papers served and
the person intended to be served.

(k) Contents of affidavit of mailing or delivery via a third-party commercial carrier.
An affidavit of mailing or delivery required by this rule must:

(1) state a copy of the process, pleading, order of court, or other paper to be served
was deposited by the affiant, with postage or shipping prepaid, in the mail or with a third-
party commercial carrier and directed to the party shown in fhe affidavit to be served at the
parfy's last reasonably ascertainable address;

(2) contain the date and place of deposit;

(3) indicate the affiant is of legal age; and

(4) contain the return receipt, if any, attached to the affidavit.

(1) Effect of mail or delivery refusal. If 2 summons and complaint or other process is

mailed or sent with delivery restricted and requiring a receipt signed by the addressee, the
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addressee's refusal to accept the mail or delivery constitutes delivery. Return of the mail or
delivery bearing an official indication on the cover that delivery was refused by the addressee

is prima facie evidence of the refusal. Service is complete on the date of refusal.

(m) Service under statute. If a statute requires service and does not specify a method of
service, service must be made under this rule.
EXPLANATORY NOTE
Rule 4 was amended, effective 1971; January 1, 1976; January 1, 1977; January 1,
1979; September 1, 1983; March 1, 1986; March 1, 1990; March 1, 1996; March 1, 1998;

March 1, 1999; March 1, 2004; March 1, 2007; August 1, 2009; March 1,‘ 2011;

Rule 4 governs civil jurisdiction and service of process. In contrast, Rule 5 applies to
service of papers other than process.

Rule 4 was amended, effective March 1, 1999, to allow delivery via a third-party
commercial carrier as an alternative to the Postal Service. The requirement for a "third-party"
is consistent with the rule's requirement for personal service by a person not a party to nor
interested in the.action. The requirement for a "commercial carrier” means it must be the
regular business of the carrier to make deliveries for profit. A law firm may not act as its own
commercial carrier service for service of process. Finally, the phrase "commercial carrier"
is not intended to include or authorize electronic delivery. Service via e-mail or facsimile

transmission is not permitted by Rule 4.

Originally, Rule 4 concerned process, with no mention of jurisdiction. In 1971, what
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are now subdivisions (a) [Definition of Person] and (b) [Jurisdiction over Person] were
added. They were taken from the Uniform Interstate and International Procedure Act. Many
changes were also made to subdivision (d) [previously (c)] concerning personal service,
several of which were taken from that Act.

Subdivision (c) was amended, effective March 1, 1998, to provide a defendant with
the means to compel the plaintiff to file the action.

Paragralﬁh (c)(2) was amended, effective March 1, 2007, to require the complaint to

be served with the summons under most circumstances.

Paragraph (c)(3)

AT
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NGO IVLE .
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m1 ] 4 1 b i) % DY S k PP | e IR o) g | 4 . £ ~ | A3
Theamenament CrRares a4 1HudItipiv aeIremaant east, HULVILT UL 4 UCINIdIL Uy Ullv

3 ] i L s £, h i I Y o 1 PR b ) 3 4 vl s £, 1.1
aerengant s Trrecuveioranaliviiudily . 1T UL dIITCIIULIICHIL P.LU VIUUS A TALLD LIOITIOT TALU»AUIL

Llcglcbt 117 Lcoyuudiug to—a dmuaud to fite uuulplaiuf_. on making a demand to file the

complaint was transferred to Rule 5, effective

Subdivision (d) was amended, effective March 1, 1998, to allow personal service by

delivering a copy of the summons to an individual's spouse. The time of service for an item

served by mail or third-party commercial carrier under subdivision (d) is the time the item

is delivered to or refused by the recipient. A—problemmay-arise with-servicebymail-or
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pmomo{mve&reﬁmﬁehm‘%sﬁfﬁs‘cﬁ Refusal of delivery is tantamount to receipt

of the mail or delivery for purposes of service. On the other hand, if the mail or delivery is
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unclaimed, no service is made. Subdivision () was added in 1983, effective September 1,
1983, to make it clear that refusal of delivery by the addressee constitutes delivery.

Paragraph (d)(4) was deleted and subdivision (m) was added, effective March 1,2004,
to clarify that, when a statute requires service and no method of service is specified, service
must be made under this rule. Statutes governing special procedures often conflict with these
rules. As an example, N.D.C.C. § 32-19-32 concerning the time period for mailing the
summons and complaint after publication in a mortgage foreclosure conflicts with Rule 4
(e)(4).

Paragraph (e)(4) was amended, effective March 1, 2011, to increase the time to
deposit a copy of the summons and complaint with a post office or third-party commercial
carrier from 10 to 14 days after the first publication of the summons.

A new subdivision (f) was added, effective March 1, 1996, to provide procedures for
service upon a person in a foreign country. The new procedures follow Rule 26(f),
Fed R.Civ.P.

Rule 4 was amended, effective March 1, 2011, in résponse to the December 1, 2007,
revision of the Federal Rules of Civil Procedure. The language and organization of the rule
were changed to make the rule more easily understood and to make style and terminology

consistent throughout the rules.

Sources: Joint Procedure Committee Minutes of January 26-27. 2012, pages 12-13:

April 29-30, 2010, pages 5-6; May 21—22; 2009, pages 44-45; April 27-28, 2006, pages 11-

14; January 30-31, 2003, pages 6-10; September 26-27, 2002, pages 15-18; April 30-May 1,
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1998, pages 3, 8, and 11; January 29-30, 1998, pages 17-18; September 25-26, 1997, page
2; January 30, 1997, pages 6-7, 10-12; September 26-27, 1996, pages 14-16; January 26-27,
1995, pages 7-8; April 20, 1989, page 2; December 3, 1987, pages 1-4 and 11; May 21-22,
1987, page 5; November 29, 1984, pages 3-5; September 30-October 1, 1982, pages 15-18;
April 15-16, 1982, pages 2-5; December 11-12, 1980, page 2; October 30-31, 1980, page 31;
January 17-18, 1980, pages 1-3; November 29-30, 1979, page 2; October 27-28, 1977, page
10; April 8-9, 1976, pages 5-9; Fed.R.Civ.P. 4.

Statutes Affected:

Superseded: N.D.C.C. chs. 28-06, 28-06.1.

Cross Reference: N.D.R.Civ.P. 5 (Service and Filing of Pleadings and Other Papers),
N.D.R.Civ.P. 6 (Time); N.D.R.Civ.P. 12 (Defenses and objections - When and how
presented - By pleading or motion - Motion for judgment on pleadings); N.D.R.Civ.P. 45
(Subpoena), and N.D.R.Civ.P. 81 (Applicability--In General); N.D.R.Ct. 8.4 (Summons in

Action for Divorce or Separation).
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~-~9.01-11. Nonresident motor vehicle user - Service upon.

e use and operation by a resident of this state or that person's agent, or by a nonresident
or that person's agent, of a motor vehicle upon or over the highways of this state must be
deemed an appointment by such resident when that person has been absent from this state
continuously for six months or more following an accident or by such nonresident at any fime, of
the director of the department of transportation of this state to be the person's true and lawful
attorney upon whom may be served all legal process in any action or proceeding against the
person growing out of the use or operation of the motor vehicle resulting in damages or loss to
person or property, whether the damage or loss occurs upon a public highway or upon public or
private property, and such use or operation constitutes an agreement that any such process in
any action against the person which is so served has the same legal force and effect as if
served upon the person personally, or, in case of the person's death, that such process has the
same legal force and effect as if served upon the administrator of the person's estate. Service of

the summons in such case may be made by delivering a copy thereof to the director with a fee
of ten dollars. ’ ‘

39-01-12. Mailing notice to defendant upon service of nonresident motor vehicle user.
Within ten days after service of summons as provided in section 39-01-11, notice of such
service together with a copy of the summons and complaint in the action must be sent by the
plaintiff to the defendant at the defendant's last-known address by registered or certified mail
with return receipt requested, and proof of such mailing must be attached to the summons.

39-01-13. Director to keep record of process received for nonresident motor vehicle
users.

The director shall keep a record of all process served upon the director under the provisions

f section 39-01-11. Such record must show the day and hour of service. If any defendant
served under section 39-01-11 has made proof of financial responsibility by filing a certificate of
insurance coverage, as provided in section 39-16.1-09, the director shall mail a copy of such
summons and complaint to the insurance carrier named in such certificate.

39-01-14. Protecting rights of defendant served as nonresident motor vehicle user.
When service has been made as provided in section 39-01-11, the court, before entering
default judgment, or at any stage of the proceeding, may order such continuance as may be

necessary to afford the defendant reasonable opportunity to defend any action against the
defendant.
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Jon J. Jensen of Pearson, Christensen, Larivee and Fischer, Grand
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No appearance for defendant and appellee.

Messmer v. Olstad
Civil No. 940302

Levine, Justice.

_Kevin J. Messmer appeals from a district court order denying his
motion to vacate an order dismissing without prejudice his action
against John Charles Olstad for failure to prosecute. We affirm.

Messmer, a North Dakota resident, and Olstad, a Minnesota resident,
were involved in a collision on December 22, 1983, in Grand Forks.
Messmer instituted this negligence action on December 29, 1989.
Unable to locate Olstad to serve him personally, Messmer's attorney
served a copy of the summons and complaint on the North Dakota
Highway Commissioner (Commissioner) and argued that he mailed
a copy of the summons, complaint, and affidavit of service upon the
Commissioner by certified mail to Olstad at his-

[529 N.W.2d 874]

last-known address in Alexandria, Minnesota. SeeNDCC 39-01-12,
infra. The envelope was returned to Messmer marked "forward
expired."
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Messmer v. Olstad, 529 N.W.2d 873 (N.D. 1995)

No further action was taken in this case until October 15, 1991,
when the district court gave notice of its intention to dismiss the
action without prejudice, under Rule 40(e) of the North Dakota
Rules of Civil Procedure, for failure to prosecute, unless the parties
requested it do otherwise. Messmer's counsel received the court's
letter on October 17, 1991. That same day, he mailed a letter on
behalf of Messmer to the district court, requesting it not to dismiss
because of a statute of limitations problem. Apparently, the district
court never received Messmer's letter and, consequently, dismissed
the action without prejudice on November 12, 1991.

Although the order of dismissal was Filed, there is no indication in
the record that Messmer was ever sent notice of entry of the
dismissal order. Messmer's counsel first discovered that the case had
been dismissed on June 2, 1994, during a review of Messmer's court
file. Counsel immediately Filed this motion to vacate the order of
dismissal, under Rule 60(b)(1), NDRCivP, alleging that the case had
been dismissed inadvertently or mistakenly.

The district court held a hearing on Messmer's motion to vacate the

_order of dismissal. Messmer's attorney attempted to explain the
mistake or inadvertence of the dismissal. He submitted an affidavit
to the court and explained orally, at the hearing, that he received the
district court's notice of its intention to dismiss on October 17, 1991,
and submitted a copy of the letter he sent to the district court,
requesting that the action not be dismissed. He further explained that
he had not received notice of the November 12, 1991, order of
dismissal and that the order first came to his attention on June 2,
1994, during a review of Messmer's file.

During the hearing, the district court raised the issue of whether
original service on Olstad had been effected. The district court was
concerned that Messmer had not provided the court with proof of
service by mail upon Olstad in Minnesota as required under NDCC
39-01-12. Subsequent to the hearing, Messmer's attorney provided
the court with a photocopy of a certified envelope addressed to
Olstad's last-known address and marked "forward expired."

The district court denied Messmer's motion to vacate and issued a
memorandum opinion. The district court found that although
inadvertence had likely occurred, in that it never received, nor
considered, Messmer's letter requesting that the action not be
dismissed, Messmer had failed to establish that Olstad had been
originally served with notice of the action. The district court noted
that Messmer had failed to submit an affidavit of mailing or other
proof of service and concluded that, without proof of service, it
could not exercise personal jurisdiction over Olstad.

Messmer moved for reconsideration of the order and attempted to
establish proof of mailing by providing the court with the original
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Messmer v. Olstad, 529 N.W.2d 873 (N.D. 1995) Page 3 of 5

certified mail envelope containing copies of the summons,
complaint, and proof of service on the Commissioner, addressed to
Olstad's last known address, and stamped "forward expired." The
district court considered the motion on briefs only and issued a
second order and memorandum opinion, confirming its previous
order denying Messmer's motion to vacate. The court reasoned that
the returned envelope and its contents only proved that Olstad had
never received actual notice of the lawsuit. The district court
concluded that without either actual delivery of service or proof of
mailing sufficient to show constructive notice, the court had no
personal jurisdiction over Olstad under either Rule 4, NDRCivP, or
NDCC 39-01-12.

Messmer appeals, arguing that the district court abused its discretion
by requiring him to prove actual delivery of service to Olstad and for
refusing to vacate the dismissal order. We disagree.

Messmer misapprehends the substance of the district court's two
memorandum opinions. In its first opinion, the district court found
that Messmer had failed to provide proof of service on Olstad. We
believe the district court was correct in this regard.

[529 N.W.2d 875]

Rule 4(d)(4), NDRCivP, directs whenever a statute provides for
service of a summons upon a party not an inhabitant or found within
the state, "service must be made under the circumstances and in the
manner prescribed by the statute . . . or in any manner permitted by
these rules and not precluded by the statute . . . ."

Section 39-01-12, NDCC, permits service upon nonresident motor
vehicle users in the following manner:

"Within ten days after service of summons as provided in
section 39-01-11,1 notice of such service together with a
copy of the summons and complaint in the action must be
sent by the plaintiff to the defendant at his last known
address by registered or certified mail with return receipt
requested, and proof of such mailing must be attached to
the summons."

Section 39-01-12, NDCC, requires that a copy of the summons and
complaint, and proof of service on the Commissioner, be sent to the
"ast known address" of the defendant by registered or certified mail.
It also requires that plaintiff attach proof of that mailing to the
summons. NDCC 39-01-12.

Although NDCC 39-01-12 does not define what the "proof of
mailing" should entail, when words or phrases are not defined by our
statutes, we may rely on their meaning in the North Dakota Rules of
Civil Procedure. State v. Wolff, 512 N.W.2d 670 (N.D. 1994);
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Sande v. State, 440 N.W.2d 264 (N.D. 1989). Rule 4, NDRCivP,
defines "proof of service" by mail in the following manner:

"(h) Proof of service of the summons and of the complaint
or notice, if any, accompanying the same or of other
process, must be made as follows:

(4) in any case of service by mailing resulting in delivery
in accordance with paragraph (2) or (3) of subdivision (d)
of this rule, by an affidavit of the mailing of a copy of the
summons and complaint or other process, with return
receipt attached;

"(j) Content of Affidavit of Mailing. An affidavit of
mailing required by this rule must state that a copy of the
process, pleading, order of court, or other paper to be
served was deposited by the affiant, with postage prepaid,
in the United States mail and directed to the party shown in
the affidavit to be served at the party's last reasonably
ascertainable post office address, showing the date and
place of depositing and that the affiant is of legal age and
having attached thereto the return receipt, if any."

Messmer submitted no affidavit of mailing showing that he
deposited in the mail, with postage prepaid, a copy of the summons
and complaint and proof of service upon the Commissioner, as
required by section 39-01-12. Rather, following his motion to vacate
the order of dismissal, Messmer submitted only a photocopy of an
envelope as proof of mailing. When he submitted his motion to
reconsider, he attached the original envelope, its contents, and an
affidavit verifying the contents of the returned envelope. These
papers, without an affidavit complying with the requirements of
Rule 4(j), do not constitute

[529 N.w.2d 876]
proof of mailing as contemplated by the statute.

In Messmer's motion to reconsider, he attempted to show the district
court that he had complied with the mailing requirement of section
39-01-12 by submitting to the court the original certified envelope
addressed to Olstad and its contents. However, the district court was
not persuaded. It concluded that not only had Messmer failed to
provide proof of substituted service on Olstad, but the returned
envelope established that service on Olstad had not been completed
in accordance with the Rule 4, NDRCivP, requirements either.

When a statute sets out requirements for making service, parties
must strictly comply with the provisions authorizing and permitting
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such service. Bernhardt v. Dittus, 265 N.W.2d 684 (N.D. 1978);
Farrington v. Swenson, 210 N.W.2d 82 (N.D. 1973). The objective
of substituted service statutes, such as NDCC 39-01-12, is to provide
notice reasonably calculated to apprise interested parties of the
pending action and afford them an opportunity to present objections.
Berg v. Burke, 46 N.W.2d 786 (N.D. 1951). See also Bickel v.
Jackson, ~ N.W.2d (N.D. 1995). Strict compliance may be
excused if the party can demonstrate that actual service has been
accomplished. E.g., Berg, 46 N.W.2d 786.

In this case, it is undisputed that Olstad has never received actual
notice of this action. Because Messmer failed to comply with that
portion of section 39-01-12 requiring him to provide proof of
mailing to the court, the trial court could not conclude that Olstad
received any form of constructive notice "reasonably calculated" to
apprise him of this action. The trial court did not abuse its discretion
in refusing to vacate its order dismissing this action.

AFFIRMED.

Beryl J. Levine

William A. Neumann

Dale V. Sandstrom

Herbert L. Meschke

Gerald W. VandeWalle, C.J.

Footnote:
1 Section 39-01-11, NDCC, says:

"The use and operation by a resident of this state or his
agent, or by a nonresident or his agent, of a motor vehicle
upon or over the highways of this state must be deemed an
appointment by such resident when he has been absent
from this state continuously for six months or more
following an accident or by such nonresident at any time,
of the highway commissioner of this state to be his true and
lawful attorney upon whom may be served all legal process
in any action or proceeding against him growing out of the
use or operation of the motor vehicle resulting in damages
or loss to person or property, whether the damage or loss
occurs upon a public highway or upon public or private
property, and such use or operation constitutes an
agreement that any such process in any action against him
which is so served has the same legal force and effect as it
served upon him personally, or, in case of his death, that
such process has the same legal force and effect as if
served upon the administrator of his estate. Service of the
summons in such case may be made by delivering a copy

thereof to the commissioner together with a fee of ten
dollars."
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MEMO

TO: Joint Procedure Committee
FROM: Mike Hagburg

DATE: September 6, 2012

RE:‘ Rule 45, N.D.R.Civ.P., Subpoena

Mr. Reierson has raised an issue regarding Rule 45 and the objection notice
requirement. A copy of his email explaining his concerns is attached. He points out that
Rule 45(a)(1)(A)(iii) requires a copy of the notice with “every subpoena” while Rule 45(f)
limits the notice requirement to “subpoenas commanding pretrial or prehearing production

of documents, electronically stored information, or tangible things or the inspection of
premises.”

Mr. Reierson suggests that the requirements of Rule 45(a) and Rule 45(f) are
inconsistent and that some sort of amendment needs to be made so that the rule is clear. Two
alternate drafts of Rule 45 are attached for the Committee’s review: Alt. A contains a
proposed amendment to Rule 45(a) that would limit the notice requirement to subpoenas

demanding production; Alt. B contains a proposed amendment to Rule 45(f) that would
extend the notice requirement to all subpoenas.

The notice requirement is not part of the federal rule. It was added to Rule 45 as part
of the 1995 amendments. An excerpt of the Committee’s January 1994 minutes is attached
to provide some background on the rationale behind the notice requirement. The minutes say
that the purpose of the requirement was to advise non-lawyers of their right to object to a
subpoena and the procedure for making an objection. The Committee members amended the
original objection notice proposal to limit it to pretrial or prehearing production and to
require a valid reason for the objection to be stated.
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‘The language in Rule 45(a) requiring the objection notice to be included in all
~ subpoenas was added as part of the March 1, 2009, amendments to the rule. These
~ amendments were designed to be consistent with the federal form and style amendments.
The committee addressed Rule 45 before addressing the other civil rules because concerns
had been raised that subpoena power was being abused. The main concern was that non-
parties were being served with subpoenas without notice to all the parties and attorneys
involved in a case. There is no record in the minutes of the new language in Rule 45(a) being
specifically discussed. '

If the Committee decides that Rule 45 should be amended, it should also consider
whether any proposed amendment should be immediately to the Supreme Court so that it can
be considered with the proposed amendments to the rule that are currently pending as part
of the annual rules package. These amendments are included in the attached proposals.
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Hagburg, Mike

From: : Kent Reierson [kreierson@crowleyfleck.com]
Sent: Friday, May 25, 2012 9:53 AM
o: Hagburg, Mike
Subject: Rule 45 NDRCivP
Mike,

| was working with rule 45 subpoena issues on a case and found it confusing in terms of what
is required to be stated in a deposition subpoena. 45(a)(1)(iii) requires the notice under 45(f)
regarding objecting to the subpoena be included in all subpoena’s yet it appears that 45 (f) does not .
apply to a subpoena to appear for a deposition, hearing or trial. It appears there are two procedures
if one is subpoenaed. One if records or access is required then 45(f) objection applies and the once
there is an objection the burden falls upon the party serving the subpoena to get an order to compel.
The second procedure is if there is no requirement to produce documents just to appear to be
deposed or for a hearing or trial that the subpoenaed party must bring a protective order and cannot
just object.

There are two issues | see if | am understanding the rule correctly; 1) The notice under 45(f) is
required even if it is a deposition, hearing or trial subpoena even though the party cannot use that
objection provision for such a subpoena thus creating confusion for a subpoenaed party and 2) this
seems to value documents more that people in that a party can simply object to producing the
documents and the burden shifts to the party serving the subpoena to compel the production but if it
forces them to personally appear at a deposition in their county or at a hearing or trial anywhere in the
state the subpoenaed party must seek a protective order or order to quash.

Would you, at some time and no hurry, be able to confirm if my understanding is correct and
if it is then | would like to see it discussed by the Jt Pro Committee in terms of not requiring the 45(f)

anguage on a deposition that does not seek documents or access or better yet require that method
of objecting for all non-parties and shift the burden to the party seeking the appearance and serving
the subpoena to compel compliance with the subpoena. There are problems with the procedure
either way as often it would result in cancellation of a scheduled deposition and more court hearings,
but it also seems to burden non-party deponents to obtain an attorney to seek to quash a subpoena.
I would appreciate your thoughts on this situation.

Thanks and have a great long weekend.

Kent

KENT REIERSON

CROWLEY FLECK PLLP

PO Box 1206

111 East Broadway

Williston, ND 58802-1206

Phone 701.572.2200 Fax 701.572.7072
www.crowleyfleck.com

CROWLEY |FLECK.

ETPSapBYS

This electronic Mail Transmission may constitute an Attorney-Client communication that is privileged at law. It is not intended for the transmission to, or
receipt by, any unauthorized persons. If you have received this electronic transmission in error, please delete it from your system without copying it, and
')mti fy the sender by reply e-mail or by calling Crowley Fleck PLLP, 701.572.2200 so that our address record can be corrected. Thank you.

!
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11

12

13

14

15

16

17

18

19

20

21

N.D.R.Civ.P.
[Alt. A]
RULE 45. SUBPOENA

(2) In General.

(1) Form an& Contents.

(A) Requirements. Every subpoena must:

(i) state the title of the action, the court in which it is pending, and its civil-action
number;

(ii) command each person to whom it is directed to do the following at a specified
time and place: attend and testify; produce designated documents, electronically stored
information, or tangible things in that person's possession, custody or control; or permit the
inspection of premises; and

(iii) if the subpoena secks pretrial or prehearing production of documents,

electronically stored information, or tangible things. set out the text of the notice in Rule
45(%).
(B) Command to Attend a Deposition; Notice of the Recording Method. A subpoena
commanding attendance at a deposition must state the method for recording the testimony.
(C) Combining or Separating a Command to Produce or Permit Inspection; Specifying
the Form for Electronically Stored Information. A command to produce documents,
electronically stored information, or tangible things or to permit the inspection of premises

may be included in a subpoena commanding attendance at a deposition, hearing or trial or
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23
24
25
26
27
28
29
30

31

33
34
35
36
37
38
39
40
41

(}12

may be set out in a separate subpoena. A subpoena may specify the form or forms in which
electronically stored information is to be produced.

(D) Command to Produce; Included Obligations. A command in a subpoena to
produce documents, electronically stored information, or tangible things requires the
responding party to permit inspection, copying, testing, or sampling of the materials.

- (2) Issued by Whom. The clerk shall issue a subpoena in the name of the court for the
county in which the action is filed, signed and sealed but otherwise blank, to a party who
requests it. That party shall complete it before service. An attorney for a party also may issue

a subpoena, which must be signed by the attorney, include the attorney's office address and

identify the party the attorney represents.

(3) Subpoena in Out-of-State Action.
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N.D.R.Ct. 5.1 defines the procedure for discovery or depositions in an out-of-state

action.

(b) Service; Notice.

(1) Service of Subpoena.

(A) A subpoena to 2 named person must be served under Rule 4(d). A subpoena may |
be served at any place within the state.

(B) If the subpoena requires the person's attendance, fees for one day's attendance,
mileage and travel expense allowed by law must be tendered. If fees, mileage and travel
expense are not tendered with the subpoena, the person need not obey the subpoena. Feés,
mileage and travel expense need not be tendered if they are to be paid by the state or a
political subdivision.

(2) Service of Notices.

(A) Notice of Deposition. If the subpoena commands a person to attend, give
testimony and produce documents, electronically stored information or tangible things at a
pretrial deposition, then before the subpoena is served, a notice to take a deposition must be
served on each party.

(B) Notice of Demand for Production or Inspection. If a deposition notice has not

been served, and if the subpoena commands the production of documents, electronically
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65

66

67

68

69

70

71

72

73

75

76

77

78

79

80

81

82

83

stored information, or tangible things or the inspection of premises before trial, then before
it is served, a notice of demand for production or inspection must be served on each party.

(C) Notice Mandatory Before Service of Subpoena. The notice required by Rule
45(b)(2)(A) and (B) must be served on each party under Rule 5(b) before a subpoena for a
pretrial deposition, for pretrial production of documents, electronically stored information,
or tangible things or for the inspection of premises may be served.

(c) Protecting a Person Subject to a Subpoena.

(1) Avoiding Undue Burden or Expense; Sanctions. A party or attorney responsible
for issuing and serving a subpoena shall take reasonable steps to avoid imposing undue
burden or expense on a person subject to the subpoena. The issuing court must enforce this
duty and impose an appropriate sanction, which may include lost earnings and reasonable
attorney's fees, on a party or attorney who fails to comply.

(2) Command to Produce Materials or Permit Inspection.

(A) Appearance Not Required. A person commanded to produce documents,
electronically stored information, or tangible things, or to permit the inspection of premises
need not appear in person at the place of production or inépection unless also commanded
to appear for a deposition, hearing or trial.

(B) Objections. A person commanded to produce documents or tangible things or to
permit inspection may serve on the party or attorney designated in the subpoena a written
objection to inspecting, copying, testing or sampling any or all of the materials or to

inspecting the premises or to producing electronically stored information in the form or forms
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85

86
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90
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95

96

97

98

99

100

101

102

103

104

105

requested. The objection must be received before the earlier of 24 hours before the time
specified for compliance or ten days after the subpoena is served. If an objection is made, the
following rules apply:

(i) At any time, on notice to the commanded person, the serving party may move the
issuing court for an order compelling production or inspection.

(ii) These acts may be required only as directed in the order, and the order must

protect a person who is neither a party nor a party's officer from significant expense resulting

from compliance.

(3) Location.

(A) Resident Witness. A subpoena may require a resident of this state to attend a
deposition only in the county where the person resides, is employed or transacts business in
person, or at a convenient place ordered by the issuing court. A resident may be required to
attend a hearing or trial any place within this state.

(B) Nonresident Witness. A subpoena may require a nonresident of this state who is
served with a subpoena within this state to attend a deposition ,hearing or trial in any county
of this state.

(4) Quashing or Modifying a Subpoena.

(A) When Required. On timely motion, the issuing court must quash or modify a

subpoena that:
(i) fails to allow a reasonable time to comply;

(ii) requires attendance beyond the location requirements of Rule 45 (c)(3);
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(iii) requires disclosure of privileged or other protected matter, if no exception or

waiver applies; or
(iv) subjects a person to undue burden.

(B) When Permitted. To protect a person subject to or affected by a subpoena, the
issuing court may, on motion, quash or modify the subpoena if it requires:

(i) disclosing a trade secret or other confidential research, development, or commercial

- information; or .

(ii) disclosing an unretained expert's opinion or information that does not describe
specific occurrences in dispute and results from the expert's study that was not requested by
a party.

(C) Specifying Conditions as an Alternative. In the circumstances described in Rule
45 (c)(3)(B), the court may, instead of quashing or modifying a subpoena, order appearance
or production under specified conditions if fhe serving party:

(i) shows a substantial need for tﬁe testimony or material that cannot otherwise be met
without undue hardship; and

(ii) ensures that the subpoenaed person will be reasonably compensated.

(d) Duties in Responding to a Subpoena.

(1) Producing Documents or Electronically Stored Information.

(A) Documents. A person responding to a subpoena to produce documents shall

produce them as they are kept in the ordinary course of business or shall organize and label

them to correspond to the categories in the demand.
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(B) Form for Producing Electronically Stored Information. If a subpoena does not
specify a form for producing electronically stored information, the person responding must
produce it in a form or forms in which it is ordinarily maintained or in a reasonably usable
form or forms.

(C) Electronically Stored Information Produced in Only One Form. The person
responding need not produce the same electronically stored information in more than one
form.

(D) Inaccessible Electronically Stored Information. The person responding need not
provide discovery of electronically stored information from sources that the person identifies
as not reasonably accessible because of undue burden or cost. On motion to compel discovery
or to quash, the person from whom discovery is sought must show that the information
sought is not reasonably accessible because of undue burden or cost. If that showing is made,

the court may nonetheless order discovery from such sources if the requesting party shows

good cause, considering the limitations of Rule 26(b)2)A) 26(b)(1)B). The court may

specify copditions for discovery.

(2) Claiming Privilege or Protection.

(A) Information Withheld. A person withholding subpoenaed information under a
claim that it is privileged or subject to protection as trial preparation material must:

(i) expressly make the claim; and

(ii) describe the nature of the withheld documents, communications, or tangible things

in a manner that, without revealing information itself privileged or protected, will enable the
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149
150
151
152
153
154
155
156

157

159
160
161
162
163
164
165
166

167

parties to assess the claim.

(B) Information Produced. If information is produced in response to a subpoena that
is subject to a claim of privilege or of protection as trial-preparation material, the person
making the claim may notify any party that received the information of the claim and the
basis for it. After being notified, a receiving party must promptly return, sequester, or destroy
the specified information and any copies it has; must not use or disclose the information until
the claim is résolved; must take reasonable steps to retrieve the information if the receiving
party disclosed it before being notified; and may promptly present the information to the
court under seal for a determination of the claim. The person who produced the information
must preserve the information until the claim is resolved.

(e) Contempt. The issuing court may hold in contempt a person who, having been
served, fails without adequate excuse to obey the subpoena. A nonparty's failure to obey must
be excused if the subpoena purports to require the nonparty to attend or produce at a place
outside the limits of Rule 45(c)(3).

(f) Notice. All subpoenas commanding pretrial or prehearing production of
documents, electronically stored information, of tangible things 6r tile inspection of premises
must contain the following notice:

"Y oumay object to this subpoena by sending or delivering a written objection, stating
your valid reason, to [Insert the name and address of the party, or attorney representing the
party seeking production of documents, electronically stored information, or tangible things

or the inspection of premises]. Any objection must be received within ten days after you
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133

134

185
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189

receive the subpoena. If the time specified in the subpoena for compliance is less than ten
days, any objection must be received at least 24 hours before the time specified for
compliance.

If you make a timely objection, you do not need to comply with this subpoena unless
the court orders otherwise. You will be notified if the party serving the subpoena seeks a
court order compelling compliance with this subpoena. You will then have the opportunity
to contest enforcement.

Failure to obey this subpoena, without making a timely objection, and stating a valid
reason, may be contempt of court."

EXPLANATORY NOTE
Rule 45 was amended, effective July 1, 1981; January 1, 1988; January 1, 1995;

March 1, 1997; March 1, 1999; March 1, 2007; March 1, 2008; March 1, 2009; March 1,

2012;

Rule 45 was revised, effective January 1, 1995, in response to the 1991 federal
revision. Significant changes to North Dakota's rule include the following: (1) An action
must be filed before a subpoena may issue; (2) A subpoena may compel a non-party to
produce evidence independent of any deposition; (3) A subpoena may compel the inspection
of premises in the possession of a non-party; and (4) Notice must be printed on a subpoena
advising of the right to object when pretrial or prehearing production or inspection is

commanded. The scope of discovery under Rule 26 is not intended to be altered by the

revision.
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Rule 45 was amended, effective March 1, 2008, in response to the 2006 federal
revision. Language was added to the rule to clarify that production of electronically stored
materials may be demanded by subpoena and to provide guidance in dealing with requests
for electronically stored materials.

Rule 45 was amended, effective March 1, 2009, in response to the 2007 amendments
to Fed.R.Civ.P. 45. The language and organization of the rule were changed to make the rule

more easily understood and to make style and terminology consistent throughout the rules.

Paragraph (a)(3) was amended, effective Marclﬁ,—%@ﬂ,—toﬂeﬁneﬂstatcltomchidc

. to direct persons to N.D.R.Ct. 5.1 for information about how

to proceed with discovery in this state in an action pending in an out-of-state court. N.D.R.Ct.
5.1 outlines procedure for interstate depositions and discovery.

Subdivision (b) was amended, effective Marc':h 1, 2007, to eliminate the requirement
for parties to serve a separate notice for production when commanding a person to attend a
deposition to give testimony and ﬁfoduce documents or things.

Paragraph (b)(2) was amended, effective March 1, 2009, to make it clear that notice
must be served on each party in a matter before a subpoena to take testimony or for

production is served.

Subdivision (f) was amended, effective March 1, 1999, to allow an objection to a

subpoena to be sent via a commercial carrier as an alternative to mail.
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Sources: Joint Procedure Committee Minutes of : January 26-

27. 2012, pages 3-7: September 30, 2011. pages 12-15: April 28-29. 2011. page 25;

September 23-24, 2010, pages 32-33; April 24-25, 2008, pages 22-25; September 28-29,
2006, pages 25-27; April 27-28, 2006, pages 14-15; January 29-30, 1998, page 20; January
25-26, 1996, page 20; January 27-28, 1994, pages 11-16; April 29-30, 1993, pages 4-8,
18-20; January 28-29, 1993, pages 2-7; May 21-22, 1987, page 3; February 19-20, 1937,

pages 3-4; October 30-31, 1980, pages 26-29; November 29-3 0,1979, page 12; Fed.R.Civ.P.

45.

Statutes Affected:

Superseded: N.D.C.C. § 31-05-22

Cross Reference: N.D.R.Civ.P. 26 (General Provisions Governing Discovery),
N.D.R.Civ.P. 30 (Depositions Upon Oral Examination), and N.D.R.Civ.P. 31 (Depositions
of Witnesses Upon Written Questions); N.D.R.Crim.P. 17 (Subpoena); N.D.R.Ev. 510

(Waiver of Privilege by Voluntary Disclosure); N.D.R.Ct. 5.1 (Interstate Depositions and

Discovery).
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N.D.R.Civ.P.

[Alt. B]

RULE 45. SUBPOENA

(a) In General.

(1) Form and Contents.

(A) Requirements. Evefy subpoena must:

(i) state the title of the action, the court in which it is pending, and its civil-action
number;

(ii) command each person to whom it is directed to do the following at a specified
time and place: attend and testify; produce designated documents, electronically stored

information, or tangible things in that person's possession, custody or control; or permit the
g g P P y P

inspection of premises; and

(iii) set out the text of the notice in Rule 45(f).

(B) Command to Attend a Deposition; Notice of the Recording Method. A subpoena
commanding aﬁendance at a deposition must state the method for recording the testimony.

(C) Combining or Separating a Command to Produce or Permit Inspection; Specifying
the Form for Electronically Stored Information. A command to produce documents,
electronically stored information, or tangible things or to permit the inspection of premises
may be included in a subpoena commanding attendance at a deposition, hearing or trial or

may be set out in a separate subpoena. A subpoena may specify the form or forms in which

electronically stored information is to be produced.
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(D) Command to Produce; Included Obligations. A command in a subpoena to
produce documents, electronically stored information, or tangible things requires the
responding party to permit inspection, copying, testing, or sampling of the materials.

(2) Issued by Whom. The clerk shall issue a subpoena in the name of the court for the
county in which the action is filed, signed and sealed but otherwise blank, to a party who
requests it. That party shall complete it before service. An attorney for a party also may issue
a subpoena, which must be signed by the attorney, include the attorney's office address and

identify the party the attorney represents.

(3) Subpoena in Out-of-State Action.
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court-for-thecounty-where-the-subpoena-tssued:

N.D.R.Ct. 5.1 defines the procedure for discovery or depositions in an out-of-state
action.

(b) Service; Notice.

(1) Service of Subpoena.

(A) A subpoena to a named person must be served under Rule 4(d). A subpoena may

- be served at any place within the state.

(B) If the subpoena requires the person's attendance, fees for one day's attendance,
mileage and travel expense allowed by law must be tendered. If fees, mileage and travel
expense are not tendered with the subpoena, the person need not obey the subpoena. Fees,

mileage and travel expense need not be tendered if they are to be paid by the state or a

political subdivision.

(2) Service of Notices.

(A) Notice of Deposition. If the subpoena commands a person to attend, give
testimony and produce documents, electronically stored information or tangible things at a
pretrial deposition, then before the subpoena is served, a notice to taic;: a deposition must be
served on each party.

(B) Notice of Demand for Production or Inspection. If a deposition notice has not
been served, and if the subpoena commands the production of documents, electronically
stored information, or tangible things or the inspection of premises before trial, then before

it is served, a notice of demand for production or inspection must be served on each party.
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34

(C) Notice Mandatory Before Service of Subpoena. The notice required by Rule
45(b)(2)(A) and (B) must be served on each party under Rule 5(b) before a subpoena for a
pretrial deposition, for pretrial production of documents, electronically stored information,
or tangible things or for the inspection of premises may be served.

(c) Protecting a Person Subject to a Subpoena.

(1) Avoiding Undue Burden or Expense; Sanctions. A party or attorney responsible
for issuing and serving a subpoena shall take reasonable steps to avoid imposing undue
burden or expense on a person subject to the subpoena. The issuing court must enforce this
duty and impose an appropriate sanction, which may include lost earnings and reasonable
attorney's fees, on a party or attorney who fails to comply.

(2) Command to Produce Materials or Permit Inspection.

(A) Appearance Not Required. A person commanded to produce documents,
electronically stored information, or tangible things, or to permit the inspection of premises
need not appear in person at the place of production or inspection unless also commanded
to appear for a deposition, hearing or trial.

(B) Objections. A person comﬁanded to produce documents or tangible things or to
permit inspection may serve on the party or attorney designated in the subpoena a written
objection to inspecting, copying, testing or sampling any or all of the materials or to
inspecting the premises or to producing electronically stored information in the form or forms
requested. The objection must be received before the earlier of 24 hours before the time

specified for compliance or ten days after the subpoena is served. If an objection is made, the
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following rules apply:

(i) At any time, on notice to the commanded person, the serving party may move the
issuing court for an order compelling production or inspection.

(ii) These acts may be required only as directed in the order, and the order must

protect a person who is neither a party nor a party's officer from significant expense resultin
p p P p g

from compliance.

(3) Location.

(A) Resident Witness. A subpoena may require a resident of this state to attend a
deposition only in the county where the person resides, is employed or transacts business in

person, or at a convenient place ordered by the issuing court. A resident may be required to

attend a hearing or trial any place within this state.

(B) Nonresident Witness. A subpoena may require a nonresident of this state who is

served with a subpoena within this state to attend a deposition ,hearing or trial in any county

of this state.
(4) Quashing or Modifying a Subpoena.

(A) When Required. On timely motion, the issuing court must quash or modify a

subpoena that:
(i) fails to allow a reasonable time to comply;

(ii) requires attendance beyond the location requirements of Rule 45 (c)(3);

(iii) requires disclosure of privileged or other protected matter, if no exception or

waiver applies; or
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(iv) subjects a person to undue burden.

(B) When Permitted. To protect a person subject to or affected by a subpoena, the
issuing court may, on motion, quash or modify the subpoena if it requires:

(i) disclosing a trade secret or other confidential research, development, or commercial
information; or

(ii) disclosing an unretained expert's opinion or information that does not describe
specific occurrences in dispute and resuits from the expert's study that was not requested by
a party.

(C) Specifying Conditions as an Alternative. In the circumstances described in Rule
45 (c)(3)(B), the court may, instead of quashing or modifying a subpoena, order appearance
or production under specified conditions if the serving party:

(i) shows a substantial need for the testimony or material that cannot otherwise be met
without undue hardship; and

(ii) ensures that the subpoenaed person will be reasonably compensated.

(d) Duties in Responding to a Subpoena.

(1) Producing Documents or Electronically Stored Information.

(A) Documents. A person responding to a subpoena to produce documents shall
produce them as they are kept in the ordinary course of business or shall organize and label
them to correspond to the categories in the demand.

(B) Form for Producing Electronically Stored Information. If a subpoena does not

specify a form for producing electronically stored information, the person responding must
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produce it in a form or forms in which it is ordinarily maintained or in a reasonably usable
form or forms.

(C) Electronically Stored Information Produced in Only One Form. The person
responding need not produce the same electronically stored information in more than one
form.

(D) Inaccessible Electronically Stored Information. The person responding need not
provide discovery of electronically stored information from sources that the person identifies
asnot reasonably accessible because of undue burden or cost. On motion to compel discovery
or to quash, the person from whom discovery is sought must show that the information
sought is not reasonably accessible because of undue burden or cost. If that showing is made,

the court may nonetheless order discovery from such sources if the requesting party shows

good cause, considering the limitations of Rule 26(b3{2)tA) 26(b)(1)(B). The court may

specify conditions for discovery.
(2) Claiming Privilege or Protection.
(A) Information Withheld. A person withholding subpoenaed information under a

claim that it is privileged or subject to protection as trial preparation material must:

(1) expressly make the claim; and
(i1) describe the nature of the withheld documents, communications, or tangible things

in a manner that, without revealing information itself privileged or protected, will enable the

parties to assess the claim.

(B) Information Produced. If information is produced in response to a subpoena that
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is subject to a claim of privilege or of protection as trial-preparation material, the person
making the claim may notify any party that received the information of the claim and the
basis for it. After being notified, a receiving party must promptly return, sequester, or destroy
the specified information and any copies it has; must not use or disclose the information until
the claim is resolved; must take reasonable steps to retrieve the information if the receiving
party disclosed it before being notified; and may promptly present the information to the
court under seal for a determination of the claim. The person who produced the information
must preserve the information until the élaim is resolved.

(¢) Contempt. The issuing court may hold in contempt a person who, having been
served, fails without adequate excuse to obey the subpoena. A nonp arty's failure to obey must

be excused if the subpoena purports to require the nonparty to attend or produce at a place

outside the limits of Rule 45(c)(3).

(f) Notice. All subpoenas commanding—pretrial—or prehearing production of

documents;electronicatty stored information;ortangible thingsorthemspection of premises
must contain the following notice:
"You may object to this subpoena by sending or delivering a written objection, stating

your valid reason, to [Insert the name and address of the party, or attorney representing the

party seekingpr oductionrof-documents;electronicalty stored-informatron;or tangiblethings
or-the-mspectionof premises that issued the subpoena]. Any objection must be received
within ten days after you receive the subpoena. If the time specified in the subpoena for

compliance is less than ten days, any objection must be received at least 24 hours before the
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time specified for compliance.

If you make a timely objection, you do not need to comply with this subpoena unless
the court orders otherwise. You will be notified if the party serving the subpoena seeks a
court order compelling compliance with this subpoena. You will then have the opportunity

to contest enforcement.

Failure to obey this subpoena, without making a timely objection, and stating a valid
reason, may be contempt of court."
EXPLANATORY NOTE
Rule 45 was amended, effective July 1, 1981; January 1, 1988; January 1, 1995;

March 1, 1997; March 1, 1999; March 1, 2007; March 1, 2008; March 1, 2009; March 1,

2012;

Rule 45 was revised, effective January 1, 1995, in response to the 1991 federal
revision. Significant changes to North Dakota's rule include the following: (1) An action
must be filed before a subpoena may issue; (2) A subpoena may compel a non-party to |
produce evidence independent of any deposition; (3) A subpoena may compel the inspection
of prémise_s in the possession of a non-party; and (4) Noticé must be printed on a subpoena
advising of the right to object when pretrial or prehearing production or inspection is
commanded. The scope of discovery under Rule 26 is not intended to be altered by the
revision.

Rule 45 was amended, effective March 1, 2008, in response to the 2006 federal

revision. Language was added to the rule to clarify that production of electronically stored

148




190

191

192

193

194

195

196

197

198

199

200

201

202

203

204

205

206

207

208

209

210

materials may be demanded by subpoena and to provide guidance in dealing with requests
for electronically stored materials.

Rule 45 was amended, effective March 1, 2009, in response to the 2007 amendments
to Fed.R.Civ.P. 45. The language and organization of the rule were changed to make the rule
more easily understood and to make style and terminology consistent throughout the rules.

Paragraph (a)(3) was amended, effective March1;2612; to-define“state™ to-inctude

1 i i S S Ko o G | i D "3 ko 94 43 i il ST N N &.F 3 X7 M Yol | K A | 11
e onirci ol Cululiivia, TUCTTO IICU, LI UGG [@ ¥ § Rwi) V.Llslll oldiiuy, a VUCially

M B B S deeur ] & 4 . 1 . s s | b st £.41
ICLUELLLCU MIUIEITiIioT, Ul ally WCITILOLy UL 11I5UIal PUDDUDDLU.U SUUJOLLLY LG | I ISUICUIUIL U HIC

Ynited-States . to direct persons to N.D.R.Ct. 5.1 for information about how

to proceed with discovery in this state in an action pending in an out-of-state court. N.D.R.Ct.

5 1 outlines procedure for interstate depositions and discovery.

Subdivision (b) was amended, effective March 1, 2007, to eliminate the requirement
for parties to serve a separate notice for production when commanding a person to attend a
deposition to give testimony and produce documents or things.

Paragraph (b)(2) was amended, effective March 1, 2009, to make it clear that notice
must be served on each party in a matter before a subpoena to take testimony or for
production is served.

Subdivision (f) was amended, effective March 1, 1999, to allow an objection to a
subpoena to be sent via a commercial carrier as an alternative to mail.

Sources: Joint Procedure Committee Minutes of January 26-27, 2012, pages 3-7:

September 30,2011, pages 12-15; April 28-29.2011, Dagé 25; September 23-24, 2010, pages
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32-33; April 24-25, 2008, pages 22-25; September 28-29, 2006, pages 25-27; April 27-28,
2006, pages 14-15; January 29-30, 1998, page 20; January 25-26, 1996, page 20; January
27-238, 1994, pages 11-16; April 29-30, 1993, pages 4-8, 18-20; January 28-29, 1993, pages
2-7;May 21-22, 1987, page 3; February 19-20, 1987, pages 3-4; October 30-31, 1980, pages
26-29; November 29-30, 1979, page 12;‘ Fed.R.Civ.P. 45.

Statutes Affected:

Superseded: N.D.C.C. § 31-05-22

Cross Reference: N.D.R.Civ.P. 26 (General Provisions Governing Discovery),
N.D.R.Civ.P. 30 (Depositions Upon Oral Examination), and N.D.R.Civ.P. 31 (Depositions
of Witnesses Upon Written Questions); N.D.R.Crim.P. 17 (Subpoena); N.D.R.Ev. 510

(Waiver of Privilege by Voluntary Disclosure); N.D.R.Ct. 5.1 (Interstate Depositions and

Discovery).
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EXCERPT FROM MINUTES OF MEETING
Joint Procedure Committee
January 27-28, 1994

RULE 45. N.D.R.Civ.P. - SUBPOENA (PAGES 84-98 OF THE AGENDA MATERIAL)

The Committee considered the proposed notice contained in subdivision (f) on lines 212 through
233 on pages 93 and 94. The purpose of the notice is to advise a layperson of their right to object
and the procedure for objecting. The question was raised as to how a layperson will know
whether documents are privileged, and that they must include a description of the nature of the
documents when making an objection based on privilege. The danger is that if an objection is
improperly made, the layperson may waive their claim of privilege.

Committee members commented that they have no sympathy for laypersons acting on their own
without the advice of an attorney. Other Committee members commented that the layperson who
receives a subpoena is often not a party and they need to be protected.

-15-

Some Committee members suggested including a form that the person being subpoenaed could
sign in order to object. Other Committee members were concerned about the subpoena process
being undermined by making it too easy to object. Committee members were concerned about
people making groundless objections for the purpose of nullifying a subpoena when the return
date on the subpoena does not allow sufficient time to get a court order. Committee members
suggested that the right to object should be limited to pretrial or prehearing production and
inspection. Otherwise an objection will have the effect of cancelling the trial or the hearing, or
the party will not be able to get the needed information due to insufficient return time.

Committee members argued that people should be required to explain why they are objecting.
Committee members commented that the reason people will give for objecting is that they are
too busy or that they do not want to attend. Committee members suggested changing line 231
through 233 to require a "valid reason" for objecting. Committee members questioned how a
layperson is to know whether their objection is valid and whether the terminology "valid
objection" means that the person must prevail at the hearing.

Mr. McLean MOVED that line 231-233 be amended to provide as follows: "Failure to obey this
subpoena without making a timely objection, and stating a valid reason, may be deemed
contempt of court." Ms. Schmitz seconded. A vote was not called on the motion. Committee
members argued that an objection should not be required to be "valid." A "valid" objection is one
that prevails. Other Committee members noted that the court will have discretion as to whether
to impose contempt sanctions.
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Committee members suggested that an objection should be required to be received at least 24
hours before the time specified for compliance. Committee members also argued that 14 days is
too long a period to allow for making an objection. Committee members suggested that only 7
days should be allowed for making an objection. Other Committee members argued that 7 days
is not a long enough time period. If the objection is to be "received" within 7 days after service
of the subpoena, the witness may only have 4 days to get the objection to the attorney seeking
discovery. The Committee agreed to a 10 day time period because 3 days are not added for
mailing. The rule as amended will require objections to be "received" in 10 days. Committee
members noted that cutting the number of days for objecting from 14 days to 10 daysis a
significant reduction. Ten days is actually less than 10 days because the party objecting will need

to allow for mailing time. Mr. McLean MOVED to amend subdivision (f) with the changes
following:

"(f) Notice. All subpoenas commanding pretrial or prehearing production, inspection or copying
must

-16-

contain the following notice: "You may object to this subpoena by mailing or delivering a written
objection, stating your valid reason, to [insert the name and address of the party, or attorney
representing the party seeking production, inspection or copying]. Any objection must be made
received within 14 10 days after the date on which the subpoena was mailed or delivered. If the
time specified in the subpoena for compliance is less than 14 10 days, any objection must be
received at least 24 hours before the time specified for compliance.

If you make a timely objection, you do not need to comply with this subpoena unless the court
orders otherwise. You will be notified if the party serving the subpoena seeks a court order

compelling compliance with this subpoena. You will then have the opportunity to contest
enforcement.

Failure to obey this subpoena, without making a timely objection and stating a valid reason, may
be deemed contempt of court."

Ms. kSchmitz seconded. Motion CARRIED. Committee members noted that staff will need to

change subparagraph (b) on page 89 so that it is consistent with the requirement that objections
be "received" within "10" days on page 94.
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MEMO

TO: Joint Procedure Committee
FROM: Mike Hagburg

DATE: September 7, 2012

RE: Rule 11, N.D.R.Crim.P., Pleas

The Supreme Court recently released an opinion in Kooser v. State, a case that
involved a defendant’s claim that the trial court erred when it declined to allow him to
withdraw his Alford plea. When the Court discussed Kooser, the question of whether
allowing Alford pleas is consistent with Rule 11 was raised. The Chair has requested that
the Committee address this issue.

Rule 11 is based on the federal rule. As the attached notes to Fed.R.Crim.P. 11 point
out, an Alford plea is considered a nolo contendere plea in the federal system and the federal
rule allows these pleas. The original criminal rules committee proposed that North Dakota
allow nolo pleas under Rule 11, but the Court rejected this when it ultimately approved the
rule. This Committee discussed adding nolo pleas to Rule 11 when it reviewed the criminal
rules in 2004, but it declined to do so. An excerpt from the Committee’s September 2004
minutes is attached so the Committee can review the nolo plea discussion.

The original case of North Carolina v. Alford, 400 U.S. 25 (1970), involved a guilty
plea, not a nolo plea. Mr. Alford was charged with first degree murder and faced the death
penalty. While he maintained that he was innocent, he pled guilty to second degree murder
to avoid a possible death sentence. He later tried to withdraw his guilty plea. In analyzing
Mr. Alford’s claims that his plea was invalid, the court said “[a]n individual accused of crime
may voluntarily, knowingly and understandingly consent to the imposition of a prison
sentence even if he is unwilling or unable to admit his participation in the acts constituting
the crime.” After finding that Mr. Alford’s plea was voluntary and that the state had
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presented strong evidence of his guilt, the Alford court held that his plea was valid. A copy
of the case is attached.

The North Dakota Supreme Court has allowed Alford pleas since State v. McKay, 243
N.W.2d 853 (N.D. 1975), in which it was guided by the language from Alford quoted above.
McKay involved a defendant who could not remember whether he committed the crime or
not. The McKay court pointed out the two key factors involved in a valid Alford plea (or any
guilty plea): “The decision on how to plead must be based on an understanding of the
evidence against him and of the consequences of his plea. The trial court must ensure that

the facts on which defendant will base his decision are accurate and properly presented.” A
copy of McKay is attached.

In Kooser, the defendant sought to withdraw his Alford plea based on his claim that,
because he denied a key element of the offense, the factual basis to his plea was inadequate.
This seems to be a common argument among defendants seeking to withdraw Alford pleas.
The Kooser court analyzed the facts supporting the plea as presented by the state and rejected
Mr. Kooser’s argument. The court’s rationale was similar to that dffcKay and it quoted the
same language from Alford discussed above. A copy of Kooser is attached.

The Court is concerned that defendants in general do not understand that a guilty plea
can be valid even if they do not admit guilt. The Court would like the Committee to discuss
whether it might be appropriate to have some language in Rule 11 that would make it clear
that an admission of guilt is not a required component of a guilty plea. One approach could
be to follow the federal rule and adopt the nolo plea. Another possibility would be to add

language to Rule 11 that would address the question of whether a guilty plea was being made
as admission of guilt or as a convenience.

For the purposes of discussion, proposed amendments to Rule 11 are attached that

include language based on the Florida guilty plea rule. A copy of the Florida rule is also
attached. ’
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N.D.R.Crim.P.
RULE 11. PLEAS

(a) Entering a plea.

(1) In general. A defendant may plead not guilty or guilty.

(2) Conditional plea. With the consent of the court and the prosecuting. attorney, a
defendant may enter a conditional plea of guilty, reserving in writing the right to have an
appellate court review an adverse de.temlinétion of a specified pretrial motion. A defendant
who prevaiis on appeal must be allowed to withdraw the plea.

(3) Failure to Enter a Plea. If a defendant refuses to enter a plea, the court must enter
a plea of not guilty.

(b) Advice to defendant.

(1) The court may not accept a plea of guilty without first, by addressing the
defendant personally [except as provided in Rule 43(b)] in open court, informing the
defendant of and determining that the defendant understands the following:

(A) the right to plead not guilty, or having already so pleaded, to persist in that plea;

(B) the right to a jury trial; .‘

(C) the right to be represented by counsel at trial and at every other stage of the
proceeding and, if necessary, the right to have the counsel provided under Rule 44;

(D) the right at trial to confront and cross-examine adverse witnesses, to be protected

from compelled self-incrimination, to testify and present evidence, and to compel the

attendance of witnesses;
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(E) the defendant's waiver of these trial rights if the court accepts a plea of guilty;
(F) the nature of each charge to which the defendant is pleading;

(G) any maximum possible penalty, including imprisonment, fine, and mandatory fee;
(H) any mandatory minimum penalty; and

(D) the court's authority to order restitution.

(2) Ensuring that a plea is voluntary. Before accepting a plea of guilty, the court must

address the defendant personally in open court, unless the defendant's presence is not

required under Rule 43(c), and determine that the plea is voluntary and did not result from
force, threats, or promises other than promises in a plea agreement. The court must also
inquire whether the defendant's willingness to plead guilty results from discussion between
the prosecuting attorney and the defendant or the defendant's attorney.

(3) Determining the factual basis for a plea. Before entering judgment on a guilty
plea, the court must determine that there is a factual basis for the plea.

(4) Acknowledgment by Defendant. Before entering judgment on a guilty plea. the

court must determine that the defendant either:

(A) acknowledges his or her guilt: or

(B) acknowledges that he or she feels the plea to be in his or her best interest, while

maintaining his or her innocence.

(c) Plea agreement procedure.

(1) In general. The prosecuting attorney and the defendant's attorney, or the defendant

when acting pro se, may discuss and reach a plea agreement. The court must not participate
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in these discussions. If the defendant pleads guilty to either a charged offense or a lesser or
related offense, the plea agreement may specify that the prosecuting attorney will:

(A) not bring, or will move to dismiss, other charges;

(B) recommend, or agree not to oppose the defendant's request, that a particular

sentence is appropriate; or

(C) agree that a specific sentence or sentencing range is the appropriate disposition
of the case.

(2) Disclosing a plea agreement. The parties must disclose the plea agreement in open
court when the plea is offered, unless the court for good cause allows the parties to disclose

the plea agreement in camera.

(3) Judicial consideration of a plea agreement.

(A) To the extent the plea agreement is of the type specified in Rule 11(c)(1)(A) or
(C), the court may accept the agreement, reject it, or defer a decision until the court has
reviewed the presentence report.

(B) To the extent the plea agreement is of the type specified.in Rule 11(c)(1)(B), the
court must ad\}ise the defendant that fhe defendant has no right to withdraw ihe plea if the
court does not follow the recommendation or request.

(4) Accepting a Plea Agreement. If the court accepts the plea agreement, it must
inform the defendant that, t<; the extent the plea agreement is of the type specified in Rule
11(c)(1)(A) or (C), the agreed disposition will be included in the judgment.

(5) Rejecting a plea agreement. If the court rejects a plea agreement containing
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provisions of the type specified in Rule 11(c)(1)(A) or (C), the court must do the following

on the record and in open court:

(A) inform the parties that the court rejects the plea agreement;

(B) advise the defendant personally that the court is not required to follow the plea
agreement and give the defendant an opportunity to withdraw the plea; and

(C) advise the defendant personally that if the plea is not withdrawn, the court may
dispose of the case less favora’l.)ly toward the defendant than the plea agreement
contemplated.

(6) Time of plea agreement procedure. Except for good cause shown, notification to
the court of the existence of a plea agreement must be given at the arraignment or at such
other time, prior to trial, as may be fixed by the court.

(d) Withdrawing a guilty plea.

(1) In general. A defendant may withdraw a plea of guilty:

(A) before the court accepts the plea, for any reason or no reason; or

(B) after the court accepts the plea, but before it imposes sentence if:

(i) the court rejects a plea{ agreement under Rule 11(c)(5); or

(ii) the defendant can show a fair and just reason for the withdrawal.

(2) Finality of a Guilty Plea. Unless the defendant proves that withdrawal is necessary
to correct a manifest injustice, the defendant may not withdraw a plea of guilty after the court

has imposed sentence.

(3) Prosecution Reliance on Plea. If the prosecution has been substantially prejudiced
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by reliance on the defendant's plea, the court may deny a plea withdrawal request.

(¢) Admissibility or inadmissibility of a plea, plea discussions, and related statements.
The admissibility or inadmissibility of a plea, a plea discussion, and any related statement is
governed by N.D.R.Ev. 410.

() Recording the proceedings. A verbatim record of the proceedings at which the
defendant enters a plea must be made. If there is a plea of guilty, the record must include the
court's inquiries and advice to the defendant required under Rule 11(b) and (c).

(g) Defendant's presence at plea proceeding. A plea of guilty may be made only by the
defendant, in open court, unless the defendant is a corporation, in which case it may be made
by counsel; or in a non-felony case, the defendant may petition to enter a plea of guilty as
provided in Rule 43(b).

EXPLANATORY NOTE
Rule 11 was amended, effective March 1, 1986; March 1, 1990; March 1, 1996;

March 1, 2006; June 1, 2006; March 1, 2010;

Rule 11 is similar to Fed.R.Crim.P. 11. The rule is designed to accomplish a number
of objectives: (1) it prescribes the advice that the court must give to ensure the defendant who
pleads guilty has made an informed plea; and (2) it provides for a plea agreement procedure
designed to give recognition to the propriety of plea discussions between counsel, to bring
the existence of a plea agreement out in open court, and to provide methods for court
acceptance or rejection of the plea agreement.

Rule 11 was amended, effective March 1, 2006, in response to the December 1, 2002,
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revision of the Federal Rules of Criminal Procedure. The language and organization of the
rule were changed to make the rule more easily understood and to make style and
terminology consistent throughout the rules.

Subdivision (a) provides for the various alternative pleas which the defendant may
enter. This subdivision does not permit a defendant to enter a plea of nolo contendere and
differs from the federal rule in that respect.

Paragraph (a)(2) was adopted effective March 1, 1986. This provision allows the
defendant, with the approval of the court and the consent of the prosecuting attorney, to enter
a conditional plea of guilty and reserve in writing the right, on appeal of the adverse
determination of any specified pretrial motion. The conditional plea procedure is intended
to conserve prosecutorial and judicial resources and advance speedy trial objectives by
avoiding the necessity of a trial simply to preserve pretrial issues for appellate review.

Subdivision (b) prescribes the advice which the court must give to the defendant as
a prerequisite to the acceptance of a plea of guilty. The court is required to determine that a
plea is made with an understanding of the nature of the charge and the consequences of the
plea. Subdivision (b) also establishes the requirement that the court address the defendant
personally.

Paragraph (b)(1) requires the court to determine if the defendant understands the
nature of the charge and requires the court to inform the defendant of and determine that the
defendant understands the mandatory minimum punishment, if any, and the maximum

possible punishment. The objective is to insure that the defendant knows what minimum
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sentence the judge MUST impose and the maximum sentence the judge MAY impose and,
further, to explain the consecutive sentencing possibilities when the defendant pleads to more
than one offense. This provision is included so that the judicial warning effectively serves
to overcome subsequent objections by the defendant that the defendant's counsel gave the
defendant erroneous information. Paragraph (b)(1) also specifies the constitutional rights the
defendant waives by a plea of guilty and ensures a knowing and intelligent waiver of counsel -
is made. A similar requirement is found in Rule 5(b) governing the initial appearance.

Paragraph (b)(1) was amended, effective June 1, 2006, to remove a reference to court
appointment of counsel for indigents. Courts ceased appointing counsel for indigents on
January 1, 2006, when the North Dakota Commission on Legal Counsel for Indigents became
responsible for defense of indigents.

Paragraph (b)(2) requires the court to determine that a plea of guilty is voluntary
before accepting it. Paragraph (b)(2), together with subdivision (c), affords the court an

adequate basis for rejecting an improper plea agreement induced by threats or inappropriate

- promises. The rule specifies that the court personally address the defendant in determining

the voluntariness of the plea.
Paragraph (b)(3) requires that the court not enter judgment on a plea of guilty without
making an inquiry to ensure that there is a factual basis for the plea.

Paragraph (b)(4) was added to the rule, effective .and requires the

court to obtain an acknowledgment from the defendant about whether the defendant is

admitting guilt or pleading guilty based on the defendant’s best interest.
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Subdivision (c) provides for a plea agreement procedure. In doing so it gives
recognition to the propriety of plea discussions and plea agreements, provided they are
disclosed in open court and subject to acceptance or rejection by the trial judge. It is believed
that where the defendant by the defendant's plea aids in insuring prompt and certain
application of correctional measures, the proper ends of the criminal justice system are
furthered because swift and certain punishment serves the ends of both general deterrence

and the rehabilitation of the individual defendant. The précedure described in subdivision (c)

- is designed to prevent abuse of plea discussions and agreements by providing appropriate and

adequate safeguards.

Paragraph (c)(1) specifies that both the attorney for the prosecution and the attorney
for the defense, or the defendant when acting pro se, participate in plea discussions. It also
makes clear that there are three possible concessions that may be made in a plea agreement:
first, the charge may be reduced to a lesser or related offense; second, the attorney for the
prosecution may agree not to recommend or not oppose the imposition of a particular
sentence; or third, the attorney for the prosecution may promise to move for a dismissal of
other charges. The court is not permitted to participate in plea discussions because of the
possibility that the defendant would believe that the defendant would not receive a fair trial,
if no agreement had been reached or the court rejected the agreement, and a subsequent trial

ensued before the same judge.

Paragraph (c)(2) provides that the parties must disclose any plea agreement in open

court or, for good cause, in camera.
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Paragraph (c)(3) gives the court, upon notice of the plea agreement, the option of
accepting or rejecting the agreement or deferring its decision until receipt of the presentence
report. The court must inform the defendant that it may choose not to accept a sentence
recommendation made as part of a plea agreement. Decisions on plea agreements are left to
the discretion of the individual trial judge.

‘Paragraph (c)(4) requires the court, if it accepts the plea agreement, to inform the
defendant that it will embody in the judgméﬁt and sentence the‘ dispositioﬁ provided in the
piea agreement, or one more favorable to the defendaﬁt. This provision serves the dual
purpose of informing the defendant immediately that the agreement will be implemented.

Paragraph (c)(5) requires the court, on the record, upon its rejection of the plea
agreement, to inform the defendant of this fact and to advise the defendant personally, in
open court, or for good cause, in camera, that the court is not bound by the pleé agreement.
The defendant must be afforded an opportunity to withdraw the defendant's plea and must
be advised that if the defendant persists in the defendant's guilty plea, the disposition of the
case may be less favorable to the defendant than contemplated by the plea agreement.

Paragraph (c)(6) requires that the court be notified of the existence of a plea
agreement at the arraignment or at another time prior to trial fixed by the court unless it can
be shown that for good cause this was not done. Having a plea entered at this stage provides
a reasonable time for the defendant to consult with counsel and for counsel to complete any
plea discussions with the attorney for the prosecution. The objective of the provision is to

make clear that the court has authority to require a plea agreement to be disclosed sufficiently
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in advance of trial so as not to interfere with the efficient scheduling of criminal cases.

A new subdivision (d) on plea withdrawal was transferred to Rule 11 from Rule 32

effective March 1, 2010.

Subdivision (e) makes it clear that N.D.R.Ev. 410 governs the admissibility of plea

discussions.

Subdivision (f) requires that a verbatim record be kept of the proceedings. The record

-is important in the event of a post-conviction attack.

Subdivision (g) was ameﬁded, effective March 1, 1996, to reference Rule 43(c). In a
non-felony case, if the defendant wants to plead guilty without appeafing in court, a written
form must be used which advises the defendant of his or her constitutional rights and creates
a record showing that the plea was made voluntarily, knowingly, and understandingly. See
Appendix Form 17. A court may accept a guilty plea via interactive television using the
procedure set out in N.D. Sup. Ct. Admin. R. 52.

Rule 11 does not include a subdivision entitled harmless error and differs from the
1983 amendment to Fed R.Crim.P. 11({1) in that respect. Rule 52(a), Harmless Error, is
intended to have general application to all the criminal rules of procedure.

Sources: Joint Procedure Committee Minutes of : January 29-

30,2009, pages 11-13, 19-20; April 27-28, 2006, pages 2-5, 15-17; September 22-23, 2005,
pages 17-18; September 23-24, 2004, pages 5-9; April 29-30, 2004, pages 28-30; January 26-
27, 1995, pages 5-6; September 29-30, 1994, pages 2-4; April 28-29, 1994, pages 10-12;

April 20, 1989, page 4; December 3, 1987, page 15; June 22, 1984, pages 11-16; April 26,
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1984, pages 2-3; April 26-27, 1979, pages 4-7; May 25-26, 1978, pages 31-34; March 16-17,
1978, page 20; January 12-13, 1978, pages 5-6; January 10, 1977, page 4; April 24-26, 1973,
pages 8-9; December 11-15, 1972, page 43; May 11-12, 1972, pages 2-6; November 18-20,
1971, pages 34-38; September 17-18, 1970, pages 1-6; May 3-4, 1968, page 9.

Statutes Affected:

~ Superseded: N.D.C.C. §§ 29-13-02, 29-14-01, 29-14-02, 29-14-14, 29-14-15, 29-14-

16,29-14-17, 29-14-18,29-14-19,29-14-20, 29-14-21,29-14-22, 29-14-23,29-14-24,29-14-
26, 2§-14—27, 33-12-17, 33-.12—18. |

Considered: N.D.C.C. § 31-13-03.

Cross Reference: N.D.R.Crim.P. 43 (Defendant's Presence); N.D.R.Crim.P. 44 (Right
to and Appointment of Counsel); N.D.R.Ev. 410 (Offer to Plead Guilty; Nolo Contendere;

Withdrawn Plea of Guilty); N.D.Sup.Ct.Admin.R. 52 (Interactive Television).

165



FEDERAL RULES OF CRIMINAL PROCEDURE
TITLE IV. ARRAIGNMENT AND PREPARATION FOR TRIAL

Rule 11. Pleas

(a) Entering a Plea.

(1) In general. A defendant may plead not guilty, guilty, or (with the court's consent) nolo contendere.

(2) Conditional Plea. With the consent of the court and the government, a defendant may enter a conditional plea of
guilty or nolo contendere, reserving in writing the right to have an appellate court review an adverse determination of a
specified pretrial motion. A defendant who prevails on appeal may then withdraw the plea.

(3) Nolo Contendere Plea. Before accepting a plea of nolo contendere, the court must consider the parties' views and
the public interest in the effective administration of justice.

(4) Failure to Enter a Plea. If a defendant refuses to enter a plea or if a defendant organization fails to appear, the
court must enter a plea of not guilty. '

(b) Considering and Accepting a Guilty or Nolo Contendere Plea. K
(1) Advising and Questioning the Defendant. Before the court accepts a plea of guilty or nolo contendere, the

defendant may be placed under oath, and the court must address the defendant personally in open court. During this
address, the court must inform the defendant of, and determine that the defendant understands, the following:

(A) the government's right, in a prosecution for perjury or false statement, to use against the defendant any statement
that the defendant gives under oath;

(B) the right to plead not guilty, or having already so pleaded, to persist in that plea;

(C) the right to a jury trial;

(D) the right to be represented by counsel--and if necessary have the court appoint counsel--at trial and at every
other stage of the proceeding;

(E) the right at trial to confront and cross-examine adverse witnesses, to be protected from compelled self-
incrimination, to testify and present evidence, and to compel the attendance of witnesses;

(F) the defendant's waiver of these trial rights if the court accepts a plea of guilty or nolo contendere;

(G) the nature of each charge to which the defendant is pleading;

(H) any maximum possible penalty, including imprisonment, fine, and term of supervised release;

(1) any mandatory minimum penalty;

(7) any applicable forfeiture;

(K) the court's authority to order restitution;

(L) the court's obligation to impose a special assessment;

(M) in determining a sentence, the court's obligation to calculate the applicable sentencing-guideline range and to . -
consider that range, possible departures under the Sentencing Guidelines, and other sentencing factors under I8 US.C. §
3553(a); and L
(N) the terms of any plea-agreement provision waiving the right to appeal or to collaterally attack the sentence.
(2) Ensuring That a Plea Is Voluntary. Before accepting a plea of guilty or nolo contendere, the court must address the
defendant personally in open court and determine that the plea is voluntary and did not result from force, threats, or
promises (other than promises in a plea agreement).

(3) Determining the Factual Basis for a Plea. Before entering judgment on a guilty plea, the court must determine that
there is a factual basis for the plea.

(¢) Plea Agreement Procedure,

(1) In General. An attorney for the government and the defendant's attorney, or the defendant when proceeding pro se,
may discuss and reach a plea agreement. The court must not participate in these discussions. If the defendant pleads

guilty or nolo contendere to either a charged offense or a lesser or related offense, the plea agreement may specify that
an attorpey for the government will:

(A) not bring, or will move to dismiss, other charges;
(B) recommend, or agree not to oppose the defendant's request, that a particular sentence or sentencing range is

appropriate or that a particular provision of the Sentencing Guidelines, or policy statement, or sentencing factor does or
does not apply (such a recommendation or request does not bind the court); or
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(C) agree that a specific sentence or sentencing range is the appropriate disposition of the case, or that a particular
provision of the Sentencing Guidelines, or policy statement, or sentencing factor does or does not apply (such a
recommendation or request binds the court once the court accepts the plea agreement). ‘

(2) Disclosing a Plea Agreement. The parties must disclose the plea agreement in open court when the plea is offered,
unless the court for good cause allows the parties to disclose the plea agreement in camera.

(3) Judicial Consideration of a Plea Agreement.

(A) To the extent the plea agreement is of the type specified in Rule 11(c)(1)(A) or (C), the court may accept the
agreement, reject it, or defer a decision until the court has reviewed the presentence report.

(B) To the extent the plea agreement is of the type specified in Rule 11(c)(1)(B), the court must advise the defendant
that the defendant has no right to withdraw the plea if the court does not follow the recommendation or request.

(4) Accepting a Plea Agreement. If the court accepts the plea agreement, it must inform the defendant that to the
extent the plea agreement is of the type specified in Rule 11(c)(1)(A) or (C), the agreed disposition will be included in
the judgment.

(5) Rejecting a Plea Agreement. If the court rejects a plea agreement containing provisions of the fype specified in
Rule 11(c)(1)(A) or (C), the court must do the following on the record and in open court (or, for good cause, in camera):

(A) inform the parties that the court rejects the plea agreement;

(B) advise the defendant personally that the court is not required to follow the plea agreement and give the defendant
an opportunity to withdraw the plea; and

(C) advise the defendant personally that if the plea is not withdrawn, the court may dispose of the case less favorably
toward the defendant than the plea agreement contemplated.

(d) Withdrawing a Guilty or Nolo Contendere Plea. A defendant may withdraw a plea of guilty or nolo contendere:
(1) before the court accepts the plea, for any reason or no reason; or
(2) after the court accepts the plea, but before it imposes sentence if:
(A) the court rejects a plea agreement under Rule 11(c)(5); or
(B) the defendant can show a fair and just reason for requesting the withdrawal.

(e) Finality of a Guilty or Nolo Contendere Plea. After the court imposes sentence, the defendant may not withdraw a
plea of guilty or nolo contendere, and the plea may be set aside only on direct appeal or collateral attack.

(f) Admissibility or Inadmissibility of a Plea, Plea Discussions, and Related Statements. The admissibility or
inadmissibility of a plea, a plea discussion, and any related statement is governed by Federal Rule of Evidence 410.

(g) Recording the Proceedings. The proceedings during which the defendant enters a plea must be recorded by a court
reporter or by a suitable recording device. If there is a guilty plea or a nolo contendere plea, the record must include the
inquiries and advice to the defendant required under Rule 11(b) and (c).

(h) Harmless Error. A variance from the requirements of this rule is harmless error if it does not affect substantial
rights.

HISTORY:

(Amended July 1, 1966; July 31, 1975, P.L. 94-64, §§ 2, 3(5)-(10), 89 Stat. 371, 372; Dec. 1, 1975; Aug. 1, 1979;

Dec. 1, 1980; Ang. 1, 1982; Aug. 1, 1983; Aug. 1, 1985; Aug. 1, 1987; Nov. 18, 1988, P.L. 100-690, Title VII, Subtitle
B, § 7076, 102 Stat. 4406; Dec. 1, 1989.)

(As amended Dec. 1, 1999; Dec. 1, 2002; Dec. 1, 2007.)

Amendments:

1975. Act July 31, 1975, § 3(5)-(9) (effective 12/1/75, as provided by § 2 of such Act, which appears as a note to Rule
4), substituted subsecs. (c) and (e)(1)-(4) for ones which read:
"(c) Advice to defendant. The court shall not accept a plea of guilty or nolo contendere without first, by addressing the
defendant personally in open court, informing him of and determining that he understands the following:
"(1) the nature of the charge to which the plea is offered; and

"(2) the mandatory minimum penalty provided by law, if any, and the maximum possible penalty provided by law
for the offense to which the plea is offered; and
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"(3) that the defendant has the right to plead not guilty, or to persist in that plea if it has already been made; and

"(4) that if he pleads guilty or nolo contendere there will not be a further trial of any kind, so that by pleading guilty
or nolo contendere he waives the right to a tral.

"(e) Plea agreement procedure.

(1) In general. The attorney for the government and the attorney for the defendant or the defendant when acting pro
se may engage in discussions with a view toward reaching an agreement that, upon the entering of a plea of guilty or
nolo contendere to a charged offense or to a lesser or related offense, the attorney for the government will move for
dismissal of other charges, or will recommend or not oppose the imposition of a particular sentence, or will do both. The
court shall not participate in any such discussions.

"(2) Notice of such agreement. If a plea agreement has been reached by the parties which contemplates entry of a
plea of guilty or nolo contendere in the expectation that a specific sentence will be imposed or that other charges before
the court will be dismissed, the court shall require the disclosure of the agreement in open court at the time the plea is
offered. Thereupon the court may accept or reject the agreement, or may defer its decision as to acceptance or rejection
until there has been an opportunity to consider the presentence report.

"(3) Acceptance of plea. If the court accepts the plea agreement, the court shall inform the defendant that it will
embody in the judgment and sentence the disposition provided for in the plea agreement or another disposition more
favorable to the defendant than that provided for in the plea agreement.

"(4) Rejection of plea. If the court rejects the plea agreement, the court shall inform the parties of this fact, advise
the defendant personally in open court that the court is not bound by the plea agreement, afford the defendant the
opportunity to then withdraw his plea, and advise the defendant that if he persists in his guilty plea or plea of nolo
contendere the disposition of the case may be less favorable to the defendant than that contemplated by the plea
agreement.",

Such Act further (effective 8/1/75, as provided by § 2 of such Act, which appears as a note to Rule 4), substituted
subsec. (€)(6) for one which read: "(6) Inadmissibility of plea discussions. Evidence of a plea of guilty, later withdrawn,
or a plea of nolo contendere, or of an offer to plead guilty or nolo contendere to the crime charged or any other crime, or

of statements made in connection with any of the foregoing pleas or offers, is not admissible in any civil or criminal
proceeding against the person who made the plea or offer.".

1988. Act Nov. 18, 1988, in subsec. (c)(1), inserted "or term of supervised release".

Notes of Advisory Committee. 1. This rule is substantially a restatement of existing law and practice, 18 U.S.C.
[former] § 564 (Standing mute); Fogus v United States, 34 F.2d 97, (C.C.A. 4th) (Duty of court to ascertain that plea of
guilty is intelligently and voluntarily made).

2. The plea of nolo contendere has always existed in the Federal courts, Hudson v United States, 272 U.S. 451 , 47
S.Ct. 127, 71 L.Ed. 347; United States v Norris, 281 U.S. 619, 50 S.Ct. 424, 74 L.Ed. 1076. The use of the plea is
recognized by the Probation Act, 18 U.S.C. [former] § 724 [see § 3651]. While at times criticized as theoretically
lacking in logical basis, experience has shown that it performs a useful function from a practical standpoint.

Notes of Advisory Committee on 1966 amendments. The great majority of all defendants against whom indictments
or informations are filed in the federal courts plead guilty. Only a comparatively small number go to trial. United States
Attorney Statistical Report, Fiscal Year 1964, p 1. The faimess and adequacy of the procedures on acceptance of pleas
of guilty are of vital importance in according equal justice to all the federal costs.

Three changes are made in the second sentence. The first change makes it clear that before accepting either a plea of
guilty or nolo contendere the court must determine that the plea is made voluntarily with understanding of the nature of
the charge. The second change expressly requires the court to address the defendant personally in the course of
determining that the plea is made voluntarily and with understanding of the nature of the charge. The reported cases
reflect some confusion over this matter. Compare United States v Diggs, 304 F.2d 929 (6th Cir. 1 962); Domenica v
United States, 292 F.2d 483 (1st Cir. 1961); Gundlach v United States, 262 F.2d 72 (4th Cir. 1958), cert den 360 U.S.
904, 3 L.Ed.2d 1255, 79 §.Ct. 1283 (1959); and Julian v United States, 236 F.2d 155 (6th Cir. 1956), which contain the
implication that personal interrogation of the defendant is the better practice even when he is represented by counsel,
with Meeks v United States, 298 F.2d 204 (5th Cir. 1962); Nunley v United States, 294 F.2d 579 (10th Cir. 1961), cert
den 368 U.S. 991, 7 L.Ed. 2d 527, 82 5.Ct. 607 (1962); and United States v Von der Heide, 169 F. Supp. 560 (D.D.C.
1959).

The third change in the second sentence adds the words "and the consequences of his plea" to state what clearly is the
law. See, e.g., Von Moltke v Gillies, 332 U.S. 708, 724, 92 L.Ed. 309, 68 S.Ct. 316 (1948); Kerchevel v United States,
274 U.S. 220, 223, 71 L.Ed. 1009, 47 S.Ct. 582 (1927); Munich v United States, 337 F.2d 356 (9th Cir. 1964);
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Pilkington v United States, 315 F.2d 204 (4th Cir. 1963); Smith v United States, 324 F.2d 436 (D.C. Cir. 1963); but cf.
Marvel v United States, 335 F.2d 101 (5th Cir. 1964).

A new sentence is added at the end of the rule to impose a duty on the court in cases where the defendant pleads guilty
to satisfy itself that there is a factual basis for the plea before entering judgment. The court should satisfy itself, by
inquiry of the defendant or the attorney for the government, or by examining the presentence report, or otherwise, that
the conduct which the defendant admits constitutes the offense charged in the indictment or information or an offense
included therein to which the defendant has pleaded guilty. Such inquiry should, e.g., protect a defendant who is in the
position of pleading voluntarily with an understanding of the nature of the charge but without realizing that his conduct
does not actually fall within the charge. For a similar requirement see Mich. Stat. Ann. § 28.1058 (1954); Mich. Sup. Ct.
Rules 35A; In re Valle, 364 Mich. 471, 110 N.W.2d 673 (1961); People v Barrows, 358 Mich. 267, 99 N.W.2d 347
(1959); People v Bumpus, 355 Mich. 374, 94 N.W.2d 854 (1959); People v Coates, 337 Mich. 56, 59 N.W.2d 83 (1953).
See also Stinson v United States, 316 F.2d 554 (5th Cir. 1963 ). The normal consequence of a determination that there is
not a factual basis for the plea would be for the court to set aside the plea and enter a plea of not guilty.

For a variety of reasons it is desirable in some cases to permit entry of judgment upon a plea of nolo contendere
without inquiry into the factual basis for the plea. The new third sentence is not, therefore, made applicable to pleas of

‘ nolo contendere. It is not intended by this omission to reflect any view upon the effect of a plea of nolo contendere in
relation to a plea of guilty. That problem has been dealt with by the courts. See, e.g., Lott v United States, 367 U.S. 421,
426, 6 L.Ed.2d 940, 81 S.Ct. 1563 (1961).

Notes of Advisory Committee on 1974 amendments. The amendments to rule 11 are designed to achieve two
principal objectives:

(1) Subdivision (c) prescribes the advice which the court must give to insure that the defendant who pleads guilty has
made an informed plea.

(2) Subdivision (e) provides a plea agreement procedure designed to give recognition to the propriety of plea
discussions; to bring the existence of a plea agreement out into the open in court; and to provide methods for court
acceptance or rejection of a plea agreement.

Other less basic changes are also made. The changes are discussed in the order in which they appear in the rule.

Subdivision (b) retains the requirement that the defendant obtain the consent of the court in order to plead nolo
contendere. It adds that the court shall, in deciding whether to accept the plea, consider the views of the prosecution and
of the defense and also the larger public interest in the administration of criminal justice.

Although the plea of nolo contendere has long existed in the federal courts, Fludson v. United States, 272 U.S 451, 47
S.Ct 127, 71 L.Ed. 347 (1926), the desirability of the plea has been a subject of disagreement. Compare Lane-Reticker,
Nolo Contendere in North Carolina, 34 N.C.L.Rev. 280, 290-291 (1956), with Note. The Nature and Consequences of
the Plea of Nolo Contendere, 33 Neb.L.Rev. 428, 434 (1954 ), favoring the plea. The American Bar Association Project
on Standards for Criminal Justice takes the position that "the case for the nolo plea is not strong enough to justify a
minimum standard supporting its use," but because "use of the plea contributes in some degree to the avoidance of
unnecessary trials" it does not proscribe use of the plea. ABA, Standards Relating to Pleas of Guilty § 1.1(a)
Commentary at 16 (Approved Draft, 1968).

A plea of nolo contendere is, for purposes of punishment, the same as the plea of guilty. See discussion of the history
of the nolo plea in North Carolina v. Alford, 400 U.S. 25, 35-36 n. 8, 91 8.Ct. 160, 27 L.Ed.2d 162 (1 970). Note, The
Nature and Consequences of the Plea of Nolo Contendere, 33 Neb.L.Rev. 428, 430 (1954). A judgment upon the plea is
a conviction and may be used to apply multiple offender statutes. Lenvin and Meyers, Nolo Contendere: Its Nature and
Implications, 51 Yale L.J. 1255, 1265 (1942). Unlike a plea of guilty, however, it cannot be used against a defendant as
an admission in a subsequent criminal or civil case. 4 Wigmore § 1066(4), at 58 (3d ed. 1940, Supp. 1970); Rules of
Evidence for United States Courts and Magistrates, rule 803(22) (Nov. 1971). See Lenvin and Meyers, Nolo
Contendere: Its Nature and Implications, 51 Yale L.J. 1255 (1942); ABA Standards Relating to Pleas of Guilty §§ 1.1(2)
and (b), Commentary at 15-18 (Approved Draft, 1968).

The factors considered relevant by particular courts in determining whether to permit the plea of nolo contendere vary.
Compare United States v. Bogliore, 82 F.Supp. 714, 716 (E.D.N.Y. 1960), where the view is taken that the plea should
be rejected unless a compelling reason for acceptance is established, with United States v. Jones, 119 F.Supp. 288, 290
(S.D.Cal. 1954), where the view is taken that the plea should be accepted in the absence of a compelling reason to the
contrary.

A defendant who desires to plead nolo contendere will commonly want to avoid pleading guilty because the plea of
guilty can be introduced as an admission in subsequent civil litigation. The prosecution may oppose the plea of nolo
contendere because it wants a definite resolution of the defendant's guilty or innocence either for correctional purposes
or for reasons of subsequent litigation. ABA Standards Relating to Pleas of Guilty § 1.1(b) Commentary at 16-18
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(Approved Draft, 1968). Under subdivision (b) of the new rule the balancing of the interests is Jeft to the trial judge,
who is mandated to take into account the larger public interest in the effective administration of justice.

Subdivision (c) prescribes the advice which the court must give to the defendant as a prerequisite to the acceptance of
a plea of guilty. The former rule required that the court determine that the plea was made with "understanding of the
nature of the charge and the consequences of the plea.” The amendment identifies more specifically what must be
explained to the defendant and also codifies, in the rule, the requirements of Boykin v. Alabama, 395 U.S. 238, 89 S5.Ct.
1709, 23 L.Ed.2d 274 (1969), which held that a defendant must be apprised of the fact that he relinquishes certain
constitutional rights by pleading guilty.

Subdivision (c) retains the requirement that the court address the defendant personally. See McCarthy v. United States,
394 U.S. 459, 466, 89 S.Ct. 1166, 22 L.Ed.2d 418 (1969). There is also an amendment to rule 43 to make clear that a
defendant must be in court at the time of the plea.

Subdivision (c)(1) retains the current requirement that the court determine that the defendant understands the nature of
the charge. This is a common requirement. See ABA. Standards Relating to Pleas of Guilty § 1.4(a) (Approved Draft,
1968); Illinois Supreme Court Rule 402(a)(1) (1970), I1l.Rev.Stat. 1973, ch. 110A, § 402(a)(1). The method by which
the defendant's understanding of the nature of the charge is determined may vary from case to case, depending on the
complexity of the circumstances and the particular defendant. In some cases, a judge may do this by reading the
indictment and by explaining the elements of the offense to the defendants. Thompson, The Judge's Responsibility on a
Plea of Guilty 62 W.Va.L.Rev. 213, 220 (1960); Resolution of Judges of U.S. District Court for D.C., June 24, 1959.

Former rule 11 required the court to inform the defendant of the "consequences of the plea." Subdivision (c)(2)
changes this and requires instead that the court inform the defendant of and determine that he understands "the
mandatory minimum penalty provided by law, if any, and the maximum possible penalty provided by law for the
offense to which the plea is offered." The objective is to insure that a defendant knows what minimum sentence the
judge must impose and what maximum sentence the judge may impose. This information is usually readily ascertainable
from the face of the statute defining the crime, and thus it is feasible for the judge to know specifically what to tell the
defendant. Giving this advice tells a defendant the shortest mandatory sentence and also the longest possible sentence
for the offense to which he is pleading guilty.

It has been suggested that it is desirable to inform a defendant of additional consequences which might follow from his
plea of guilty. Durant v. United States, 410 F.2d 689 (Ist Cir. 1969), held that a defendant must be informed of his
ineligibility for parole. Trujillo v. United States, 377 F.2d 266 (5th Cir. 1967), cert denied 389 U.S. 899, 88 S.Ct. 224,
19 L.Ed.2d 221 (1967), held that advice about eligibility for parole is not required. It has been suggested that a
defendant be advised that a jury might find him guilty only of a lesser included offense. C. Wright, Federal Practice and
Procedure: Criminal § 173 at 374 (1969). See contra Dorrough v. United States, 385 F.2d 887 (5th Cir. 1967). The ABA
Standards Relating to Pleas of Guilty § 1.4(c)(iii) (Approved Draft, 1968) recommend that the defendant be informed
that he may be subject to additional punishment if the offense charged is one for which a different or additional
punishment is authorized by reason of the defendant's previous conviction.

Under the rule the judge is not required to inform a defendant about these matters, though a judge is free to do so if he
feels a consequence of a plea of guilty in a particular case is likely to be of real significance to the defendant. Currently,
certain consequences of a plea of guilty, such as parole eligibility, may be so complicated that it is not feasible to expect
a judge to clearly advise the defendant. For example, the judge may impose a sentence under /8 U.S.C. § 4202 making
the defendant eligible for parole when he has served one third of the judicially imposed maximum; or, under 18 U.S.C. §
4208(a)(1), making parole eligibility after a specified period of time less than one third of the maximum; or, under /8
U.S.C. § 4208(a)(2), leaving eligibility to the discretion of the parole board. At the time the judge is required to advise
the defendant of the consequences of his plea, the judge will usually not have seen the presentence report and thus will
have no basis for giving a defendant any very realistic advice as to when he might be eligible for parole. Similar
complications exist with regard to other, particularly collateral, consequences of a plea of guilty in a given case.

Subdivisions (c)(3) and (4) specify the constitutional rights that the defendant waives by a plea of guilty or nolo
contendere. These subdivisions are designed to satisfy the requirements of understanding waiver set forth in Boykin v.
Alabama, 395 U.S. 238, 89 S.Ct. 1709, 23 L.Ed.2d 274 (1969). Subdivision (c)(3) is intended to require that the judge
inform the defendant and determine that he understands that he waives his fifth amendment rights. The rule takes the
position that the defendant's right not to incriminate himself is best explained in terms of his right to plead not guilty and
to persist in that plea if it has already been made. This is language identical to that adopted in Illinois for the same
purpose. See Illinois Supreme Court Rule 402(a)(3) (1970), Ill. Rev.Stat. 1973, ch. 1104, § 402(a)(3).

Subdivision (c)(4) assumes that a defendant's right to have his guilt proved beyond a reasonable doubt and the right to
confront his accusers are best explained by indicating that the right to trial is waived. Specifying that there will be no
future trial of any kind makes this fact clear to those defendants who though knowing they have waived trial by jury, are
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under the mistaken impression that some kind of trial will follow. Illinois has recently adopted similar language. Illinois
Supreme Court Rule 402(a)(4) (1970), IIL. Rev.Stat. 1973, ch. 110A, § 402(2)(4). In explaining to a defendant that he
waives his right to trial, the judge may want to explain some of the aspects of trial such as the right to confront
witnesses, to subpoena witnesses, to testify in his own behalf, or, if he chooses, not to testify. What is required, in this
respect, to conform to Boykin is left to future case-law development.

Subdivision (d) retains the requirement that the court determine that a plea of guilty or nolo contendere is voluntary
before accepting it. It adds the requirement that the court also inquire whether the defendant's willingness to plead guilty
or nolo contendere results from prior plea discussions between the attorney for the government and the defendant or his
attorney. See Santobello v. New York, 404 U.S. 257, 261-262, 92 S.Ct. 495, 30 L.Ed.2d 427 (1971): "The plea must, of
course, be voluntary and knowing and if it was induced by promises, the essence of those promises must in some way be
made known." Subdivisions (d) and (e) afford the court adequate basis for rejecting an improper plea agreement induced
by threats or inappropriate promises.

The new rule specifies that the court personally address the defendant in determining the voluntariness of the plea.

By personally interrogating the defendant, not only will the judge be better able to ascertain the plea's voluntariness,
but he will also develop a more complete record to support his determination in a subsequent post-conviction attack. . . .
Both of these goals are undermined in proportion to the degree the district judge resorts to "assumptions" not based upon
recorded responses to his inquiries. McCarthy v. United States, 394 U.S. 45 9, 466, 467, 89 S.Ct. 1166, 22 L.Ed.2d 41 8
(1969).

Subdivision (e) provides a plea agreement procedure. In doing so it gives recognition to the propriety of plea
discussions and plea agreements provided that they are disclosed in open court and subject to acceptance or rej ection by
the trial judge.

Although reliable statistical information is limited, one recent estimate indicated that guilty pleas account for the
disposition of as many as 95% of all criminal cases. ABA Standards Relating to Pleas of Guilty, pp. 1-2 (Approved
Draft, 1968). A substantial number of these are the result of plea discussions. The President's Commission on Law
Enforcement and Administration of Justice, Task Force Report: The Courts 9 (1967); D. Newman, Conviction: The
Determination of Guilt or Innocence Without Trial 3 (1966); L. Weinreb, Criminal Process 437 (1969); Note, Guilty
Plea Bargaining: Compromises by Prosecutors To Secure Guilty Pleas, 112 U.Pa.L.Rev. 865 (1964).

There is increasing acknowledgement of both the inevitability and the propriety of plea agreements. See, e.g., ABA
Standards Relating to Pleas of Guilty § 3.1 (Approved Draft, 1968); Illinois Supreme Court Rule 402 (1970),
I11.Rev.Stat. 1973, ch. 1104, § 402.

In Brady v. United States, 397 U.S. 742, 752-753, 90 S.Ct. 1463, 25 L.Ed.2d 747 (1970), the court said:

Of course, that the prevalence of guilty pleas is explainable does not necessarily validate those pleas or the system
which produces them. But we cannot hold that it is unconstitutional for the State to extend a benefit to a defendant who
in turn extends a substantial benefit to the State and who demonstrates by his plea that he is ready and willing to admit
his crime and to enter the correctional system in a frame of mind that affords hope for success in rehabilitation over a
shorter period of time than might otherwise be necessary.

In Santobello v. New York, 404 U.S. 257, 260, 92 S.Ct. 495, 498, 30 L.Ed.2d 427 (1971), the court said:

The disposition of criminal charges by agreement between the prosecutor and the accused, sometimes loosely called
“plea bargaining," is an essential component of the administration of justice. Properly administered, it is to be
encouraged.

Administratively, the criminal justice system has come to depend upon pleas of guilty and, hence, upon plea
discussions. See, e.g., President's Commission on Law Enforcement and Administration of Justice, Task Force Report.
The Courts 9 (1967); Note, Guilty Plea Bargaining: Compromises By Prosecutors To Secure Guilty Pleas, 112
U.Pa.L.Rev. 865 (1964). But expediency is not the basis for recognizing the propriety of a plea agreement practice.
Properly implemented, a plea agreement procedure is consistent with both effective and just administration of the
criminal law. Santobello v. New York, 404 U.S. 257, 92 S.Ct. 495, 30 L.Ed.2d 427. This is the conclusion reached in the
ABA Standards Relating to Pleas of Guilty § 1.8 (Approved Draft, 1968); the ABA Standards Relating to The
Prosecution Function and The Defense Function pp. 243-253 (Approved Draft, 1971); and the ABA Standards Relating
to the Function of the Trial Judge, § 4.1 (App.Draft, 1972). The Supreme Court of California recently recognized the
propriety of plea bargaining. See People v. West, 3 Cal.3d 595, 91 Cal.Rptr. 385, 477 P.2d 409 (1970). A plea
agreement procedure has recently been decided in the District of Columbia Court of General Sessions upon the
recommendation of the United States Attorney. See 51 F.R.D. 109 (1971).

Where the defendant by his plea aids in insuring prompt and certain application of correctional measures, the proper
ends of the criminal justice system are furthered because swift and certain punishment serves the ends of both general
deterrence and the rehabilitation of the individual defendant. Cf. Note, The Influence of the Defendant's Plea on Judicial
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Determination of Sentence, 66 Yale L.J. 204, 211 (1956). Where the defendant has acknowledged his guilt and shown a
willingness to assume responsibility for his conduct, it has been thought proper to recognize this in sentencing. See also
ALIL Model Penal Code § 7.01 (P.0.D. 1962); NPPA Guides for Sentencing (1957). Granting a charge reduction in
return for a plea of guilty may give the sentencing judge needed discretion, particularly where the facts of a case do not
warrant the harsh consequences of a long mandatory sentence or collateral consequences which are unduly severe. A
plea of guilty avoids the necessity of a public trial and may protect the innocent victim of a crime against the trauma of
direct and cross-examination.

Finally, a plea agreement may also contribute to the successful prosecution of other more serious offenders. See D.
Newman, Conviction: The Determination of Guilt or Innocence Without Trial, chs. 2 and 3 (1966); Note, Guilty Plea
Bargaining: Compromises By Prosecutors To Secure Guilty Pleas, 112 U.Pa.L.Rev. 865, 881 (1964).

Where plea discussions and agreements are viewed as proper, it is generally agreed that it is preferable that the fact of
the plea agreement be disclosed in open court and its propriety be reviewed by the trial judge.

We have previously recognized plea bargaining as an ineradicable fact. Failure to recognize it tends not to destroy it
but to drive it underground. We reiterate what we have said before: that when plea bargaining occurs it ought to be
spread on the record [The Bench Book prepared by the Federal Judicial Center for use by United States District Judges
now suggests that the defendant be asked by the court "if he believes there is any understanding or if any predictions
have been made to him concerning the sentence he will receive." Bench Book for United States District Judges, Federal
Judicial Center (1969) at 1.05.3.] and publicly disclosed. United States v. Williams, 407 F.2d 940 (4th Cir. 1969). ... In
the future we think that the district judges should not only make the general inquiry under Rule 11 as to whether the plea
of guilty has been coerced or induced by promises, but should specifically inquire of counsel whether plea bargaining
has occurred. Logically the general inquiry should elicit information about plea bargaining, but it seldom has in the past.
Raines v. United States, 423 F.2d 526, 530 (4th Cir. 1970).

In the past, plea discussions and agreements have occurred in an informal and largely invisible manner. Enker,
Perspectives on Plea Bargaining, in President's Commission on Law Enforcement and Administration of Justice, Task
Force Report: The Courts 108, 115 (1967). There has often been a ritual of denial that any promises have been made, a
ritual in which judges, prosecutors, and defense counsel have participated. ABA Standards Relating to Pleas of Guilty §
3.1, Commentary at 60-69 (Approved Draft 1968); Task Force Report: The Courts 9. Consequently, there has beena
lack of effective judicial review of the propriety of the agreements, thus increasing the risk of real or apparent
unfairness. See ABA Standards Relating to Pleas of Guilty § 3.1, Commentary at 60 et seq.; Task Force Report: The
Courts 9-13.

The procedure described in subdivision (e) is designed to prevent abuse of plea discussions and agreements by
providing appropriate and adequate safeguards.

Subdivision (e)(1) specifies that the "attorney for the government and the attorney for the defendant or the defendant
when acting pro se may" participate in plea discussions. The inclusion of "the defendant when acting pro se" is intended
to reflect the fact that there are situations in which a defendant insists upon representing himself. It may be desirable that
an attorney for the government not enter plea discussions with a defendant personally. If necessary, counsel can be
appointed for purposes of plea discussions. (Subdivision (d) makes it mandatory that the court inquire of the defendant
whether his plea is the result of plea discussions between him and the attorney for the government. This is intended to
enable the court to reject an agreement reached by an unrepresented defendant unless the court is satisfied that
acceptance of the agreement adequately protects the rights of the defendant and the interests of justice.) This is
substantially the position of the ABA Standards Relating to Pleas of Guilty § 3.1(a), Commentary at 65-66 (Approved
Draft, 1968). Apparently, it is the practice of most prosecuting attorneys to enter plea discussions only with defendant's
counsel. Note, Guilty Plea Bargaining: Compromises By Prosecutors To Secure Guilty Pleas, 112 U.Pa.L.Rev. 865, 904
(1964). Discussions without benefit of counsel increase the likelihood that such discussions may be unfair. Some courts
have indicated that plea discussions in the absence of defendant's attorney may be constitutionally prohibited. See
Anderson v. North Carolina, 221 F.Supp. 930, 935 (W.D.N.C.1963); Shape v. Sigler, 230 F.Supp. 601, 606 (D.Neb.
1964).

Subdivision (e)(1) is intended to make clear that there are four possible concessions that may be made in a plea
agreement. First, the charge may be reduced to a lesser or related offense. Second, the attorney for the government may
promise to move for dismissal of other charges. Third, the attorney for the government may agree to recommend or not
oppose the imposition of a particular sentence. Fourth, the attorneys for the government and the defense may agree that
a given sentence is an appropriate disposition of the case. This is made explicit in subdivision (e)(2) where reference is
made to an agreement made "in the expectation that a specific sentence will be imposed." See Note, Guilty Plea
Bargaining: Compromises By Prosecutors To Secure Guilty Pleas, /12 U.Pa.L.Rev. 865, 898 (1964).
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Subdivision (e)(1) prohibits the court from participating in plea discussions. This is the position of the ABA Standards
Relating to Pleas of Guilty § 3.3(a) (Approved Draft, 1968).

Tt has been stated that it is common practice for a judge to participate in plea discussions. See D. Newman,
Conviction: The Determination of Guilt or Innocence Without Trial 32-52, 78-104 (1966); Note, Guilty Plea
Bargaining: Compromises By Prosecutors To Secure Guilty Pleas, 112 U.Pa.L.Rev. 865, 891, 905 (1 964).

There are valid reasons for a judge to avoid involvement in plea discussions. It might lead the defendant to believe that
he would not receive a fair trial, were there a trial before the same judge. The risk of not going along with the
disposition apparently desired by the judge might induce the defendant to plead guilty, even if innocent. Such
involvement makes it difficult for a judge to objectively assess the voluntariness of the plea. See ABA Standards
Relating to Pleas of Guilty § 3.3(a), Commentary at 72-74 (Approved Draft, 1968); Note, Guilty Plea Bargaining:
Compromises By Prosecutors To Secure Guilty Pleas, 112 U.Pa.L.Rev. 865, 891-892 (1964); Comment, Official
Inducements to Plead Guilty: Suggested Morals for a Marketplace, 32 U.Chi.L.Rev. 167, 180-183 (1964); Informal
Opinion No. 779 ABA Professional Ethics Committee ("A judge should not be a party to advance arrangements for the
determination of sentence, whether as a result of a guilty plea or a finding of guilt based on proof."). 51 4.B.4.J. 444
(1965). As has been recently pointed out:

The unequal positions of the judge and the accused, one with the power to commit to prison and the other deeply
concerned fo avoid prison, as once raise a question of fundamental fairness. When a judge becomes a participant in plea
bargaining he brings to bear the full force and majesty of his office. His awesome power to impose a substantially
longer or even maximum sentence in excess of that proposed is present whether referred to or not. A defendant needs no
reminder that if he rejects the proposal, stands upon his right to trial and is convicted, he faces a significantly longer
sentence. United States ex rel. Elksnis v. Gilligan, 256 F.Supp. 244, 254 (S.D.N.Y. 1966).

On the other hand, one commentator has taken the position that the judge may be involved in discussions either after
the agreement is reached or to help elicit facts and an agreement. Enker, Perspectives on Plea Bargaining, in President's
Commission on Law Enforcement and Administration of Justice, Task Force Report: The Courts 108, 117-118 (1967).

The amendment makes clear that the judge should not participate in plea discussions leading to a plea agreement. It is
contemplated that the judge may participate in such discussions as may occur when the plea agreement is disclosed in
open court. This is the position of the recently adopted Illinois Supreme Court Rule 402(d)(1) (1970), TlL.Rev.Stat. 1973,
ch. 1104, § 402(d)(1). As to what may constitute "participation," contrast People v. Earegood, 12 Mich.App. 256, 268-
269, 162 N.W.2d 802, 809-810 (1968), with Kruse v. State, 47 Wis.2d 460, 177 N.W.2d 322 (1970).

Subdivision (e)(2) provides that the judge shall require the disclosure of any plea agreement in open court. In People
v. West, 3 Cal.3d 595, 91 Cal.Rptr. 385, 477 P.2d 409 (1970), the court said:

[TThe basis of the bargain should be disclosed to the court and incorporated in the record. . ..

Without limiting that court to those we set forth, we note four possible methods of incorporation: (1) the bargain could
be stated orally and recorded by the court reporter, whose notes then must be preserved or transcribed; (2) the bargain
could be set forth by the clerk in the minutes of the court; (3) the parties could file a written stipulation stating the terms
of the bargain; (4) finally, counsel or the court itself may find it useful to prepare and utilize forms for the recordation of
plea bargains. 91 Cal.Rptr. 393, 394, 477 P.2d at 417, 418.

The District of Columbia Court of General Sessions is using a "Sentence-Recommendation Agreement" form.

Upon notice of the plea agreement, the court is given the option to accept or reject the agreement or defer its decision
until receipt of the presentence report.

The judge may, and often should, defer his decision until he examines the presentence report. This is made possible by
rule 32 which allows a judge, with the defendant's consent, to inspect a presentence report to determine whether a plea
agreement should be accepted. For a discussion of the use of conditional plea acceptance, see ABA Standards Relating
to Pleas of Guilty § 3.3(b), Commentary at 74-76, and Supplement, Proposed Revisions § 3.3(b) at 2-3 (Approved Draft,
1968); Tlinois Supreme Court Rule 402(d)(2) (1970), IlL.Rev.Stat. 1973, ch. 1104, § 402(d)(2).

The plea agreement procedure does not attempt to define criteria for the acceptance or rejection of a plea agreement.
Such a decision is left to the discretion of the individual trial judge.

Subdivision (e)(3) makes is mandatory, if the court decides to accept the plea agreement, that it inform the defendant
that it will embody in the judgment and sentence the disposition provided in the plea agreement, or one more favorable
to the defendant. This serves the purpose of informing the defendant immediately that the agreement will be
implemented.

Subdivision (e)(4) requires the court, if it rejects the plea agreement, to inform the defendant of this fact and to advise
the defendant personally, in open court, that the court is not bound by the plea agreement. The defendant must be
afforded an opportunity to withdraw his plea and must be advised that if he persists in his guilty plea or plea of nolo
contendere, the disposition of the case may be less favorable to him than that contemplated by the plea agreement. That
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the defendant should have the opportunity to withdraw his plea if the court rejects the plea agreement is the position
taken in ABA Standards Relating to Pleas of Guilty, Supplement, Proposed Revisions § 2.1(a)(ii)(5) (Approved Draft,
1968). Such a rule has been adopted in Ilinois. Ilinois Supreme Court Rule 402(d)(2) (1970), IlL.Rev.Stat. 1973, ch.
1104, § 402(d)(2).

If the court rejects the plea agreement and affords the defendant the opportunity to withdraw the plea, the court is not
precluded from accepting a guilty plea from the same defendant at a later time, when such plea conforms to the
requirements of rule 11.

Subdivision (e)(5) makes it mandatory that, except for good cause shown, the court be notified of the existence of a
plea agreement at the arraignment or at another time prior to trial fixed by the court. Having a plea entered at this stage
provides a reasonable time for the defendant to consult with counsel and for counsel to complete any plea discussions
with the attorney for the government. ABA Standards Relating to Pleas of Guilty § 1.3 (Approved Draft, 1968). The
objective of the provision is to make clear that the court has authority to require a plea agreement to be disclosed
sufficiently in advance of trial so as not to interfere with the efficient scheduling of criminal cases. .

Subdivision (€)(6) is taken from rule 410, Rules of Evidence for United States Courts and Magistrates (Nov. 1971).
See Advisory Committee Note thereto. See also the ABA Standards Relating to Pleas of Guilty § 2.2 (Approved Draft,
1968); Illinois Supreme Court Rule 402(f) (1970), Ill. Rev. Stat. 1973, ch. 1104, § 402(f).

Subdivision (f) retains the requirement of old rule 11 that the court should not enter judgment upon a plea of guilty
without making such an inquiry as will satisfy it that there is a factual basis for the plea. The draft does not specify that
any particular type of inquiry be made. See Santobello v. New York, 404 U.S. 257, 261, 92 8.Ct. 495, 30 L.Ed.2d 427
(1971); "Fed.Rule Crim.Proc. 11, governing pleas in federal courts, now makes clear that the sentencing judge must
develop, on the record, the factual basis for the plea, as, for example, by having the accused describe the conduct that
gave rise to the charge." An inquiry might be made of the defendant, of the attorneys for the government and the
defense, of the presentence report when one is available, or by whatever means is appropriate in a specific case. This is
the position of the ABA Standards Relating to Pleas of Guilty § 1.6 (Approved Draft, 1968). Where inquiry is made of
the defendant himself it may be desirable practice to place the defendant under oath. With regard to a determination that
there is a factual basis for a plea of guilty to a "lessor or related offense," compare ABA Standards Relating to Pleas of
Guilty § 3.1(b)(ii), Commentary at 67-68 (Approved Draft, 1968), with ALI, Model Penal Code § 1.07(5) (P.O.D.
1962). The rule does not speak directly to the issue of whether a judge may accept a plea of guilty where there is a
factual basis for the plea but the defendant asserts his innocence. North Carolina v. Alford, 400 U.S. 25, 91 S.Ct. 160, 27
L.Ed.2d 162 (1970). The procedure in such case would seem to be to deal with this as a plea of nolo contendere, the
acceptance of which would depend upon the judge's decision as to whether acceptance of the plea is consistent with "the
interest of the public in the effective administration of justice" [new rule 11(b)]. The defendant who asserts his
innocence while pleading guilty or nolo contendere is often difficult to deal with in a correctional setting, and it may
therefore be preferable to resolve the issue of guilt or innocence at the trial stage rather than leaving that issue
unresolved, thus complicating subsequent correctional decisions. The rule is intended to make clear that a judge may
reject a plea of nolo contendere and require the defendant either to plead not guilty or to plead guilty under
circumstances in which the judge is able to determine that the defendant is in fact guilty of the crime to which he is
pleading guilty.

Subdivision (g) requires that a verbatim record be kept of the proceedmgs If there is a plea of gmlty or nolo
contendere, the record must include, without limitation, the court's advice to the defendant, the inquiry into the
voluntariness of the plea and the plea agreement, and the inquiry into the accuracy of the plea. Such a record is
important in the event of a post-conviction attack. ABA Standards Relating to Pleas of Guilty § 1.7 (Approved Draft,
1968). A similar requirement was adopted in Illinois: Illinois Supreme Court Rule 402(e) (1970), IlL.Rev.Stat. 1973, ch.
1104, § 402(e).

Notes of Committee on the Judiciary on 1975 amendments (House Report No. 94-247). A. Amendments Proposed
by the Supreme Court. Rule 11 of the Federal Rules of Criminal Procedure deals with pleas. The Supreme Court has
proposed to amend this rule extensively.

Rule 11 provides that a defendant may plead guilty, not guilty, or nolo contendere. The Supreme Court's amendments
to Rule 11(b) provide that a nolo contendere plea "shall be accepted by the court only after due consideration of the
views of the parties and the interest of the public in the effective administration of justice."

The Supreme Court amendments to Rule 11(c) spell out the advise that the court must give to the defendant before
accepting the defendant's plea of guilty or nolo contendere. The Supreme Court amendments to Rule 11(d) set forth the
steps that the court must take to insure that a guilty or nolo contendere plea has been voluntarily made.

The Supreme Court amendments to Rule 11(e) establish a plea agreement procedure. This procedure permits the
parties to discuss disposing of a case without a trial and sets forth the type of agreements that the parties can reach
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concerning the disposition of the case. The procedure is not mandatory; a court is free not to permit the parties to present
plea agreements to it.

The Supreme Court amendments to Rule 11(f) require that the court, before entering judgment upon a plea of guilty,
satisfy itself that "there is a factual basis for the plea." The Supreme Court amendments to Rule 11(g) require that a
verbatim record be kept of the proceedings at which the defendant enters a plea.

B. Committee Action. The proposed amendments to Rule 11, particularly those relating to the plea negotiating
procedure, have generated much comment and criticism. No observer is entirely happy that our criminal justice system
must rely to the extent it does on negotiated dispositions of cases. However, crowded court dockets make plea
negotiating a fact that the Federal Rules of Criminal Procedure should contend with. The Committee accepts the basic
structure and provisions of Rule 11(e).

Rule 11(e) as proposed permits each federal court to decide for itself the extent to which it will permit plea
negotiations to be carried on within its own jurisdiction. No court is compelled to permit any plea negotiations at all.
Proposed Rule 11(e) regulates plea negotiations and agreements if, and to the extent that, the court permits such
negotiations and agreements. [Proposed Rule 11(e) has been criticized by some federal judges who read it to mandate
the court to permit plea negotiations and the reaching of plea agreements. The Advisory Committee stressed during its
testimony that the rule does not mandate that a court permit any form of plea agreement to be presented to it. See, e.g.,
the remarks of United States Circuit Judge William H. Webster in Hearings II, at 196. See also the exchange of
correspondence between Judge Webster and United States District Judge Frank A. Kaufman in Hearings I, at 289-90.]

Proposed Rule 11(e) contemplates 4 different types of plea agreements. First, the defendant can plead guilty or nolo
contendere in return for the prosecutor's reducing the charge to a less serious offense. Second, the defendant can plead
guilty or nolo contendere in return for the prosecutor dropping, or not bringing, a charge or charges relating to other
offenses. Third, the defendant can plead guilty or nolo contendere in return for the prosecutor's recommending a
sentence. Fourth, the defendant and prosecutor can agree that a particular sentence is the appropriate disposition of the
case. [It is apparent, though not explicitly stated, that Rule 1 1(e) contemplates that the plea agreement may bind the
defendant to do more than just plead guilty or nolo contendere. For example, the plea agreement may bind the defendant
to cooperate with the prosecution in a different investigation. The Committee intends by its approval of Rule 11(e) to
permit the parties to agree on such terms in a plea agreement.]

The Committee added language in subdivisions (¢)(2) and (e)(4) to permit a plea agreement to be disclosed to the
court, or rejected by it, in camera. There must be a showing of good cause before the court can conduct such
proceedings in camera. The language does not address jtself to whether the showing of good cause may be made in open
court or in camera. That issue is left for the courts to resolve on a case-by-case basis. These changes in subdivisions
(e)(2) and (€)(4) will permit a fair trial when there is substantial media interest in a case and the court is rejecting a plea
agreement.

The Committee added an exception to subdivision (e)(6). That subdivision provides:

Evidence of a plea of guilty, later withdrawn, or a plea of nolo contendere, or of an offer to plead guilty or nolo
contendere to the crime charged or any other crime, or of statements made in connection with any of the foregoing pleas
or offers, is not admissible in any civil or criminal proceeding against the person who made the plea or offer.

The Committee's exception permits the use of such evidence in a perjury or false statement prosecution where the
plea, offer, or related statement was made by the defendant on the record, under oath and in the presence of counsel. The
Committee recognizes that even this limited exception may discourage defendants from being completely candid and
open during plea negotiations and may even result in discouraging the reaching of plea agreements. However, the
Committee believes hat, on balance, it is more important to protect the integrity of the judicial process from willful
deceit and untruthfulness. [The Committee does not intend its language to be construed as mandating or encouraging the
swearing-in of the defendant during proceedings in connection with the disclosure and acceptance or rejection of a plea
agreement.]

The Committee recast the language of Rule 11(c), which deals with the advice given to a defendant before the court
can accept his plea of guilty or nolo contendere. The Committee acted in part because it believed that the warnings
given to the defendant ought to include those that Boykin v. Alabama, 395 U.S. 238 (1969), said were constitutionally
required. In addition, and as a result of its change in subdivision (€)(6), the Committee thought if only fair that the
defendant be warned that his plea of guilty (later withdrawn) or nolo contendere, or his offer of either plea, or his
staternents made in connection with such pleas or offers, could later be used against himina perjury trial if made under
oath, on the record, and in the presence of counsel.

Notes of Conference Committee on 1975 amendments (House Report No. 94-414). Subdivision (c). Rule 11{c)
enumerates certain things that a judge must tell a defendant before the judge can accept that defendant's plea of guilty or
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nolo contendere. The House version expands upon the list originally proposed by the Supreme Court. The Senate
version adopts the Supreme Court's proposal.

The Conference adopts the House provision.

Subdivision (e)(1). Rule 11(e)(1) outlines some general considerations concerning the plea agreement procedure. The
Senate version makes nonsubstantive change in the House version.

The Conference adopts the Senate provision.

Subdivision (e)(6). Rule 11(e)(6) deals with the use of statements made in connection with plea agreements. The
House version permits a limited use of pleas of guilty, later withdrawn, or nolo contendere offers of such pleas, and
statements made in connection with such pleas or offers. Such evidence can be used in a perjury or false statement
prosecution if the plea, offer, or related statement was made under oath on the record, and in the presence of counsel.
The Senate version permits evidence of voluntary and reliable statements made in court on the record to be used for the
purpose of impeaching the credibility of the declarant or in a perjury or false statement prosecution.

The Conference adopts the House version with changes. The Conference agrees that neither a plea nor the offer ofa
plea ought to be admissible for any purpose. The Conference-adopted provision, therefore, like the Senate provision,
permits only the use of statements made in connection with a plea of guilty, later withdrawn, or a plea of nolo
contendere, or in connection with an offer of a guilty or nolo contendere plea.

Notes of Advisory Committee on 1979 amendments. Note to Subdivision (e)(2). The amendment to rule 11(e)(2) is
intended to clarify the circumstances in which the court may accept or reject a plea agreement, with the consequences
specified in subdivisions (e)(3) and (4). The present language has been the cause of some confusion and has led to
results which are not entirely consistent. Compare United States v. Sarubbi, 416 F.Supp. 633 (D.N.J. 1976); with United
States v. Hull, 413 F.Supp. 145 (E.D.Tenn. 1976).

Rule 11(e)(1) specifies three types of plea agreements, namely, those in which the attorney for the government might
(A) move for dismissal of other charges; or
(B) make a recommendation, or agree not to oppose the defendant's request, for a particular sentence, with the
understanding that such recommendation or request shall not be binding upon the court; or
(C) agree that a specific sentence is the appropriate disposition of the case.

A (B) type of plea agreement is clearly of a different order than the other two, for an agreement to recommend or not
to oppose is discharged when the prosecutor performs as he agreed to do. By comparison, critical to a type (A) or (C)
agreement is that the defendant receive the contemplated charge dismissal or agreed-to sentence. Consequently, there
must ultimately be an acceptance or rejection by the court of a type (A) or (C) agreement so that it may be determined
whether the defendant shall receive the bargained-for concessions or shall instead be afforded an opportunity to
withdraw his plea. But this is not so as to a type (B) agreement; there is no "disposition provided for" in such a plea
agreement so as to make the acceptance provisions of subdivision (¢)(3) applicable, nor is there a need for rejection with
opportunity for withdrawal under subdivision (e)(4) in light of the fact that the defendant knew the nonbinding character
of the recommendation or request. United States v. Henderson, 565 F.2d 1119 (9th Cir. 1977); United States v. Savage,
561 F.2d 554 (4th Cir. 1977).

Because a type (B) agreement is distinguishable from the others in that it involves only a recommendation or request
not binding upon the court, it is important that the defendant be aware that this is the nature of the agreement into which
he has entered. The procedure contemplated by the last sentence of amended subdivision (e)(2) will establish for the
record that there is such awareness. This provision conforms to ABA Standards Relating to Pleas of Guilty § 1.5
(Approved Draft, 1968), which provides that "the court must advise the defendant personally that the recommendations
of the prosecuting attorney are not binding on the court."

Sometimes a plea agreement will be partially but not entirely of the (B) type, as where a defendant, charged with
counts 1, 2 and 3, enters into an agreement with the attorney for the government wherein it is agreed that if defendant
pleads guilty to count 1, the prosecutor will recommend a certain sentence as to that count and will move for dismissal
of counts 2 and 3. In such a case, the court must take particular care to ensure that the defendant understands which
components of the agreement involve only a (B) type recommendation and which do not. In the above illustration, that
part of the agreement which contemplates the dismissal of counts 2 and 3 is an (A) type agreement, and thus under rule
11(e) the court must either accept the agreement to dismiss these counts or else reject it and allow the defendant to
withdraw his plea. If rejected, the defendant must be allowed to withdraw the plea on count 1 even if the type (B)
promise to recommend a certain sentence on that count is kept, for a multi-faceted plea agreement is nonetheless a
single agreement. On the other hand, if counts 2 and 3 are dismissed and the sentence recommendation is made, then the
defendant is not entitled to withdraw his plea even if the sentence recommendation is not accepted by the court, for the
defendant received all he was entitled to under the various components of the plea agreement.
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Note to Subdivision (e)(6). The major objective of the amendment to rule 11(e)(6) is to describe more precisely,
consistent with the original purpose of the provision, what evidence relating to pleas or plea discussions is inadmissible.
The present language is susceptible to interpretation which would make it applicable to a wide variety of statements
made under various circumstances other than within the context of those plea discussions authorized by rule 11(e) and
intended to be protected by subdivision (€)(6) of the rule. See United States v Herman, 544 F.2d 791 (5th Cir. 1977),
discussed herein.

Fed.R.Ev. 410, as originally adopted by Pub.L. 93-595, provided in part that "gvidence of a plea of guilty, later
withdrawn, or a plea of nolo contendere, or of an offer to plead guilty or nolo contendere to the crime charged or any
other crime, or of statements made in connection with any of the foregoing pleas or offers, is not admissible in any civil
or criminal action, case, or proceeding against the person who made the plea or offer." (This rule was adopted with the
proviso that it "shall be superseded by any amendment to the Federal Rules of Criminal Procedure which is inconsistent
with this rule.") As the Advisory Committee Note explained: "Exclusion of offers to plead guilty or nolo has as its
purpose the promotion of disposition of criminal cases by compromise." The amendment of Fed.R.Crim.P. 11,
transmitted to Congress by the Supreme Court in April 1974, contained a subdivision (€)(6) essentially identical to the
rule 410 language quoted above, as a part of a substantial revision of rule 11. The most significant feature of this
revision was the express recognition given to the fact that the "attorney for the government and the attorney for the
defendant or the defendant when acting pro se may engage in discussions with a view toward reaching" 2 plea
agreement. Subdivision (e)(6) was intended to encourage such discussions. As noted in H.R. Rep. No. 94-247, 94th
Cong., 1st Sess. 7 (1975), the purpose of subdivision (¢)(6) is to not "discourage defendants from being completely
candid and open during plea negotiations." Similarly, HR. Rep. No. 94-414, 94th Cong., 1st Sess. 10 (1975), states that
"Rule 11(e)(6) deals with the use of statements made in connection with plea agreements." (Rule 11(e)(6) was thereafter
enacted, with the addition of the proviso allowing use of statements in a prosecution for perjury, and with the
qualification that the inadmissible statements must also be "relevant to" the inadmissible pleas or offers. Pub.L. 94-64;
Fed.R.Ev. 410 was then amended to conform. Pub.L. 94-149.)

While this history shows that the purpose of Fed.R.Ev. 410 and Fed.R.Crim.P. 11 (e)(6) is to permit the unrestrained
candor which produces effective plea discussions between the "attorney for the government and the attorney for the
defendant or the defendant when acting pro se," given visibility and sanction in rule 11(e), a literal reading of the
language of these two rules could reasonably lead to the conclusion that a broader rule of inadmissibility obtains. That
is, because "statements" are generally inadmissible if "made in connection with, and relevant to" an "offer to plead
guilty," it might be thought that an otherwise voluntary admission to law enforcement officials is rendered inadmissible
merely because it was made in the hope of obtaining leniency by a plea. Some decisions interpreting rule 11(e)(6) point
in this direction. See United States v Herman, 544 F.2d 791 (5th Cir. 1977) (defendant in custody of two postal
inspectors during continuance of removal hearing instigated conversation with them and at some point said he would
plead guilty to armed robbery if the murder charge was dropped; one inspector stated they were not "in position" to
make any deals in this regard; held, defendant's statement inadmissible under rule 11(e)(6) because the defendant "made
the statements during the course of a conversation in which he sought concessions from the government in return for a
guilty plea"); United States v Brooks, 536 F.2d 1137 (6th Cir. 1 976) (defendant telephoned postal inspector and offered
to plead guilty if he got 2-year maximum; statement inadmissible).

The amendment makes inadmissible statements made "in the course of any proceedings under this rule regarding"
either a plea of guilty later withdrawn or a plea of nolo contendere, and also statements "made in the course of plea
discussions with an attorney for the government which do not result in a plea of guilty or which result in a plea of guilty
later withdrawn." It is not limited to statements by the defendant himself, and thus would cover statements by defense
counsel regarding defendant's incriminating admissions to him. It thus fully protects the plea discussion process
authorized by rule 11 without attempting to deal with confrontations between suspects and law enforcement agents,
which involve problems of quite different dimensions. See, e.g., ALI Model Code of Pre-Arraignment Procedure art.
140 and § 150.2(8) (Proposed Official Draft, 1975) (latter section requires exclusion if "a law enforcement officer
induces any person to make a statement by promising leniency"). This change, it must be emphasized, does not compel
the conclusion that statements made to law enforcement agents, especially when the agents purport to have authority to
bargain, are inevitably admissible. Rather, the point is that such cases are not covered by the per se rule of 11 (€)(6) and
thus must be resolved by that body of law dealing with police interrogations.

If there has been a plea of guilty later withdrawn or a plea of nolo contendere, subdivision (e)(6)(C) makes
inadmissible statements made "in the course of any proceedings under this rule" regarding such pleas. This includes, for
example, admissions by the defendant when he makes his plea in court pursuant to rule 11 and also admissions made to
provide the factual basis pursuant to subdivision (f). However, subdivision (e)(6)(C) is not limited to statements made in
court. If the court were to defer its decision on a plea agreement pending examination of the presentence report, as
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authorized by subdivision (e)(2), statements made to the probation officer in connection with the preparation of that
report would come within this provision.

This amendment is fully consistent with all recent and major law reform efforts on this subject. ALI Model Code of
Pre-Arraignment Procedure § 350.7 (Proposed Official Draft, 1975), and ABA Standards Relating to Pleas of Guilty §
3.4 (Approved Draft, 1968) both provide:

Unless the defendant subsequently enters a plea of guilty or nolo contendere which is not withdrawn, the fact that
the defendant or his counsel and the prosecuting attorney engaged in plea discussions or made a plea agreement should

not be received in evidence against or in favor of the defendant in any criminal or civil action or administrative
proceedings.

The Commentary to the latter states:

The above standard is limited to discussions and agreements with the prosecuting attorney. Sometimes defendants
will indicate to the police their willingness to bargain, and in such instances these statements are sometimes admitted in
court against the defendant. State v Christian, 245 S.W.2d 895 (Mo. 1952). If the police initiate this kind of discussion,
this may have some bearing on the admissibility of the defendant's statement. However, the policy considerations
relevant to this issue are better dealt with in the context of standards governing in-custody interrogation by the police.

Similarly, Unif R.Crim.P. 441(d) (Approved Draft, 1974), provides that except under limited circumstances "no
discussion between the parties or statement by the defendant or his lawyer under this Rule," i.e., the rule providing "the
parties may meet to discuss the possibility of pretrial diversion . . . or of a plea agreement," are admissible. The
amendment is likewise consistent with the typical state provision on this subject; see, e.g., Il.S.Ct. Rule 402(f).

The language of the amendment identifies with more precision than the present language the necessary relationship
between the statements and the plea or discussion. See the dispute between the majority and concurring opinions in
United States v Herman, 544 F.2d 791 (5th Cir. 1977), concerning the meanings and effect of the phrases "connection
to" and "relevant to" in the present rule. Moreover, by relating the statements to "plea discussions" rather than "an offer
to plead," the amendment ensures "that even an attempt to open plea bargaining [is] covered under the same rule of
inadmissibility." United States v Brooks, 536 F.2d 1137 (6th Cir. 1976).

The last sentence of Rule 11(e)(6) is amended to provide a second exception to the general rule of nonadmissibility of
the described statements. Under the amendment, such a statement is also admissible "in any proceeding wherein another
statement made in the course of the same plea or plea discussions has been introduced and the statement ought in
faimess be considered contemporaneously with it." This change is necessary so that, when evidence of statements made
in the course of or as a consequence of a certain plea or plea discussions are introduced under circumstances not
prohibited by this rule (e.g., not "against” the person who made the plea), other statements relating to the same plea or
plea discussions may also be admitted when relevant to the matter at issue. For example, if a defendant upon a motion to
dismiss a prosecution on some ground were able to admit certain statements made in aborted plea discussions in his
favor, then other relevant statements made in the same plea discussions should be admissible against the defendant in
the interest of determining the truth of the matter at issue. The language of the amendment follows closely that in
Fed R.Evid. 106, as the considerations involved are very similar.

The phrase "in any civil or criminal proceeding” has been moved from its present position, following the word
"against,” for purposes of clarity. An ambiguity presently exists because the word "against" may be read as referring
either to the kind of proceeding in which the evidence is offered or the purpose for which is is offered. The change
makes it clear that the latter construction is correct. No change is intended with respect to provisions making evidence
" rules inapplicable in certain situations. See, e.g., Fed.R.Evid. 104(a) and 1101(d).

Unlike ABA Standards Relating to Pleas of Guilty § 3.4 (Approved Draft, 1968), and ALI Model Code of Pre-~
Arraignment Procedure § 350.7 (Proposed Official Draft, 1975), rule 11(e)(6) does not also provide that the described
evidence is inadmissible "in favor of" the defendant. This is not intended to suggest, however, that such evidence will
inevitably be admissible in the defendant's favor. Specifically, no disapproval is intended of such decisions as United
States v Verdoorn, 528 F.2d 103 (8th Cir. 1976), holding that the trial judge properly refused to permit the defendants to
put into evidence at their trial the fact the prosecution had atterpted to plea bargain with them, as "meaningful dialogue
between the parties would, as a practical matter, be impossible if either party had to assume the risk that plea offers
would be admissible in evidence."

Effective date of 1979 amendment of subsec. (e)(6). The amendment of subsec. (e)(6) by Order of the United States
Supreme Court of April 30, 1979, is effective 12/1/80 as provided by Act July 31, 1979, P.L. 96-42, § 1(1), 93 Stat. 326,
which appears as /8 USCS § 3771 note.

Notes of Advisory Committee on 1982 amendments. Note to Subdivision (c)(1). Subdivision (c)(1) has been
amended by specifying "the effect of any special parole term" as one of the matters about which a defendant who has
tendered a plea of guilty or nolo contendere is to be advised by the court. This amendment does not make any change in
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the law, as the courts are in agreement that such advice is presently required by Rule 11. See, e.g., Moore v. United
States, 592 F.2d 753 (4th Cir. 1979); United States v. Eaton, 579 F.2d 1181 (I Oth Cir. 1978); Richardson v. United
States, 577 F.2d 447 (8th Cir. 1978); United States v. Del Prete, 567 F.2d 928 (9th Cir. 1978); United States v. Watson,
548 F.2d 1058 (D.C. Cir. 1977); United States v. Crusco, 536 F.2d 21 (2d Cir. 1976); United States v. Yazbeck, 524
F.2d 641 (Ist Cir. 1975); United States v. Wolak, 510 F.2d 164 (6th Cir. 1 975). In United States v. Timmreck, 441 U.S.
780 (1979), 99 S.Ct. 2085, 60 L.Ed.2d 634 (1979), the Supreme Court assumed that the judge's failure in that case to
describe the mandatory special parole term constituted "2 failure to comply with the formal requirements of the Rule."

The purpose of the amendment is to draw more specific attention to the fact that advice concerning special parole
terms is a necessary part of Rule 11 procedure. As noted in Moore v. United States, supra:

Special parole is a significant penalty. . . . Unlike ordinary parole, which does not involve supervision beyond the
original prison term set by the court and the violation of which cannot lead to confinement beyond that sentence, special
parole increases the possible period of confinement. It entails the possibility that a defendant may have to serve his
original sentence plus a substantial additional period, without credit for time spent on parole. Explanation of special
parole in open court is therefore essential to comply with the Rule's mandate that the defendant be informed of "the
maximum possible penalty provided by law."

As the aforecited cases indicate, in the absence of specification of the requirement in the rule, it has sometimes
happened that such advice has been inadvertently omitted from Rule 11 warnings.

The amendment does not attempt to enumerate all of the characteristics of the special parole term which the judge
ought to bring to the defendant's attention. Some flexibility in this respect must be preserved, although it is well to note
that the unique characteristics of this kind of parole are such that they may not be readily perceived by laymen. Moore v.
United States, supra, recommends that in an appropriate case the judge inform the defendant and determine that he
understands the following:

(1) that a special parole term will be added to any prison sentence he receives;

(2) the minimum length of the special parole term that must be imposed and the absence of a statutory maximuny

(3) that special parole is entirely different from--and in addition to--ordinary parole; and

(4) that if the special parole is violated, the defendant can be returned to prison for the remainder of his sentence and
the full length of his special parole term.

The amendment should not be read as meaning that a failure to comply with this particular requirement will inevitably
entitle the defendant to relief. See United States v. Timmreck, supra. Likewise, the amendment makes no change in the
existing law to the effect that many aspects of traditional parole need not be communicated to the defendant by the trial
judge under the umbrella of Rule 11. For example, a defendant need not be advised of all conceivable consequences
such as when he may be considered for parole or that, if he violates his parole, he will again be imprisoned. Bunker v.
Wise, 550 F.2d 1155, 1158 (9th Cir. 1977). '

Note to Subdivision (c)(4). The amendment to subdivision (c)(4) is intended to overcome the present conflict between
the introductory language of subdivision (c), which contemplates the advice being given "[b]efore accepting a plea of
guilty or nolo contendere," and thus presumably after the plea has been tendered, and the "if he pleads" language of
subdivision (c)(4) which suggests the plea has not been tendered.

As noted by Judge Doyle in United States v. Sinagub, 468 F.Supp. 353 (W.D. Wis. 1979):

Taken literally, this wording of subsection (4) of 11(c) suggests that before eliciting any plea at an arraignment, the
court is required to insure that a defendant understands that if he or she pleads guilty or nolo contendere, the defendant
will be waiving the right to trial. Under subsection (3) of 11(c), however, there is no requirement that at this pre-plea
stage, the court must insure that the defendant understands that he or she enjoys the right to a trial and, at trial, the right
to the assistance of counsel, the right to confront and cross-examine witnesses against him or her, and the right not to be
compelled to incriminate himself or herself. It would be incongruous to require that at the pre-plea stage the court insure
that the defendant understands that if he enters a plea of guilty or nolo contendere he will be waiving a right, the
existence and nature of which need not be explained until after such a plea has been entered. I conclude that the
insertion of the words "that if he pleads guilty or nolo contendere," as they appear in subsection (4) of 11(c), was an
accident of draftsmanship which occurred in the course of Congressional rewriting of 11(c) as it has been approved by
the Supreme Court. Those words are to be construed consistently with the words "Before accepting a plea of guilty or
nolo contendere," as they appear in the opening language of 11(c), and consistently with the omission of the words "that
if he pleads" from subsections (1), (2), and (3) of 11(c). That is, as they appear in subsection (4) of 11(c), the words,
“that if he pleads guilty or nolo contendere" should be construed to mean "that if his plea of guilty or nolo contendere is
accepted by the court."

Although this is a very logical interpretation of the present language, the amendment will avoid the necessity to
engage in such analysis in order to determine the true meaning of subdivision (c)(4).
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Note to Subdivision (c)(5). Subdivision (c)(5), in its present form, may easily be read as contemplating that in every
case in which a plea of guilty or nolo contendere is tendered, warmings must be given about the possible use of
defendant's statements, obtained under oath, on the record and in the presence of counsel, in a later prosecution for
perjury or false statement. The language has prompted some courts to reach the remarkable result that a defendant who
pleads guilty or nolo contendere without receiving those warpings must be allowed to overturn his plea on appeal even
though he was never questioned under oath, on the record, in the presence of counsel about the offense to which he
pleaded. United States v. Artis, No. 78-5012 (4th Cir. March 12, 1979); United States v. Boone, 543 F.2d 1090 (4th Cir.
1976). Compare United States v. Michaelson, 552 F.2d 472 (2d Cir. 1977) (failure to give subdivision (c)(5) warnings
not a basis for reversal, "at least when, as here, defendant was not put under oath before questioning about his guilty
plea"). The present language of subdivision (e)(5) may also have confributed to the conclusion, not otherwise supported
by the rule, that "Rule 11 requires that the defendant be under oath for the entirety of the proceedings” conducted
pursuant to that rule and that failure to place the defendant under oath would itself make necessary overturning the plea
on appeal. United States v. Aldridge, 553 F.2d 922 (5th Cir. 1977).

When questioning of the kind described in subdivision (c)(5) is not contemplated by the judge who is receiving the
plea, no purpose is served by giving the (c)(5) warnings, which in such circurnstances can only confuse the defendant
and detract from the force of the other warnings required by Rule 11. As correctly noted in United States v. Sinagub,
supra,

subsection (5) of section (c) of Rule 11 is qualitatively distinct from the other sections of the Rule. It does not go to
whether the plea is knowingly or voluntarily made, nor to whether the plea should be accepted and judgment entered.
Rather, it does go to the possible consequences of an event which may or may not occur during the course of the
arraignment hearing itself, namely, the administration of an oath to the defendant. Whether this event is to occur is
wholly within the control of the presiding judge. If the event is not to occur, it is pointless to inform the defendant of its
consequences. If a presiding judge intends that an oath not be administered to a defendant during an arraignment
hearing, but alters that intention at some point, only then would the need arise to inform the defendant of the possible
consequences of the administration of the oath.

The amendment to subdivision (c)(5) is intended to make it clear that this is the case.

The amendment limits the circumstances in which the warnings must be given, but does not change the fact, as noted
in Sinagub, that these warnings are "qualitatively distinct" from the other advice required by Rule 11(c). This being the
case, a failure to give the subdivision (c)(5) warnings even when the defendant was questioned under oath, on the record
and in the presence of counsel would in no way affect the validity of the defendant's plea. Rather, this failure bears upon
the admissibility of defendant's answers pursuant to subdivision (€)(6) in a later prosecution for perjury or false
statement.

Notes of Advisory Committee on 1983 amendments. Subdivision (a). There are many defenses, objections and
requests which a defendant must ordinarily raise by pretrial motion. See, e.g., I8 U.S.C. § 3162(a)(2);
Fed.R.Crim.P.12(b). Should that motion be denied, interlocutory appeal of the ruling by the defendant is seldom
permitted. See United States v. MacDonald, 435 U.S. 850 (1978) (defendant may not appeal denial of his motion to
dismiss based upon Sixth Amendment speedy trial grounds); DiBella v. United States, 369 U.S. 121 (1962) (defendant
may not appeal denial of pretrial motion to suppress evidence); compare Abney v. United States, 431 U.S. 651 (1977)
(interlocutory appeal of denial of motion to dismiss on double jeopardy grounds permissible). Moreover, should the
defendant thereafter plead guilty or nolo contendere, this will usually foreclose later appeal with respect to denial of the
pretrial motion. "When a criminal defendant has solemnly admitted in open court that he is in fact guilty of the offense
with which he is charged, he may not thereafter raise independent claims relating to the deprivation of constitutional
rights that occurred prior to the entry of the guilty plea." Tollett v. Henderson, 411 U.S. 258, (1973). Though a nolo plea
differs from a guilty plea in other respects, it is clear that it also constitutes a waiver of all nonjurisdictional defects in a
manner equivalent to a guilty plea. Lott v. United States, 367 U.S. 421 (1961).

As a consequence, a defendant who has lost one or more pretrial motions will often go through an entire trial simply to
preserve the pretrial issues for later appellate review. This results in a waste of prosecutorial and judicial resources, and
causes delay in the trial of other cases, contrary to the objectives underlying the Speedy Trial Act of 1974, 18 U.S.C. §
3161 et seq. These unfortunate consequences may be avoided by the conditional plea device expressly authorized by
new subdivision (a)(2).

The development of procedures to avoid the necessity for trials which are undertaken for the sole purpose of
preserving pretrial objections has been consistently favored by the commentators. See ABA Standards Relating to the
Administration of Criminal Justice, standard 21-1.3(c) (2d ed. 1978); Model Code of Pre-Arraignment Procedure § SS
290.1(4)(b) (1975); Uniform Rules of Criminal Procedure, rule 444(d) (Approved Draft, 1974); 1 C. Wright, Federal
Practice and Procedure--Criminal § 175 (1969); 3 W. LaFave, Search and Seizure § 11.1 (1978). The Supreme Court
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has characterized the New York practice, whereby appeals from suppression motions may be appealed notwithstanding < :
a guilty plea, as a "commendable effort to relieve the problem of congested trial calendars in a manner that does not )
diminish the opportunity for the assertion of rights guaranteed by the Constitution.” Lefkowitz v. Newsome, 420 U.S.

283, 293 (1975). That Court has never discussed conditional pleas as such, but has permitted without comment a federal
appeal on issues preserved by a conditional plea. Jaben v. United States, 381 U.S. 214 (1965). In the absence of specific
authorization by statute or rule for a conditional plea, the circuits have divided on the permissibility of the practice. Two
circuits have actually approved the entry of conditional pleas, United States v. Burke, 517 F.2d 377 (2d Cir. 1975);
United States v. Moskow, 588 F.2d 882 (3d Cir. 1978); and two others have praised the conditional plea concept, United
States v. Clark, 459 F.2d 977 (8th Cir. 1972); United States v. Dorsey, 449 F.2d 1104 (D.C.Cir. 1971 ). Three circuits
have expressed the view that a conditional plea is logically inconsistent and thus improper, United States v. Brown, 499
F.2d 829 (7th Cir. 1974); United States v. Sepe, 472 F.2d 784, aff'd en banc, 486 F.2d 1044 (5th Cir. 1973); United
States v. Cox, 464 F.2d 937 (6th Cir. 1972); three others have determined only that conditional pleas are not now
authorized in the federal system, United States v. Benson, 579 F.2d 508 (9th Cir. 1978); United States v. Nooner, 565
F.2d 633 (10th Cir. 1977); United States v. Matthews, 472 F.2d 1173 (4th Cir. 1 973); while one circuit has reserved
judgment on the issue, United States v. Warwar, 478 F.2d 1183 (Ist Cir. 1973). (At the state level, a few jurisdictions

by statute allow appeal from denial of a motion to suppress notwithstanding a subsequent guilty plea, Cal. Penal Code §
1538.5(m); N.Y.Crim. Proc. Law § 710.20(1); Wis.Stat.Ann. § 971.31(10), but in the absence of such a provision the
state courts are also in disagreement as to whether a conditional plea is permissible; see cases collected in Comment, 26
U.C.L.A.L.Rev. 360, 373 (1978).)

The conditional plea procedure provided for in subdivision (a)(2) will, as previously noted, serve to conserve
prosecutorial and judicial resources and advance speedy trial objectives. It will also produce much needed uniformity in
the federal system on this matter; see United States v. Clark, supra, noting the split of authority and urging resolution by
statute or rule. Also, the availability of a conditional plea under specified circumstances will aid in clarifying the fact
that traditional, unqualified pleas do constitute a waiver of nonjurisdictional defects. See United States v. Nooner, supra
(defendant sought appellate review of denial of pretrial suppression motion, despite his prior unqualified guilty plea,
claiming the Second Circuit conditional plea practice led him to believe a guilty plea did not bar appeal of pretrial

issues).
The obvious advantages of the conditional plea procedure authorized by subdivision (2)(2) are not outweighed by any <
significant or compelling disadvantages. As noted in Comment, supra, at 375: "Four major arguments have been raised
by courts disapproving of conditioned pleas. The objections are that the procedure encourages a flood of appellate
litigation, militates against achieving finality in the criminal process, reduces effectiveness of appellate review due to
the lack of a full trial record, and forces decision on constitutional questions that could otherwise be avoided by
invoking the harmless error doctrine." But, as concluded therein, those "arguments do not withstand close analysis."
Ihid.

As for the first of those arguments, experience in states which have permitted appeals of suppression motions
notwithstanding a subsequent plea of guilty is most relevant, as conditional pleas are likely to be most common when
the objective is to appeal that kind of pretrial ruling. That experience has shown that the number of appeals has not
increased substantially. See Comment, 9 Hous.L.Rev. 305, 315-19 (1971). The minimal added burden at the appellate
level is certainly a small price to pay for avoiding otherwise unnecessary trials.

As for the objection that conditional pleas conflict with the government's interest in achieving finality, it is likewise
without force. While it is true that the conditional plea does not have the complete finality of the traditional plea of
guilty or nolo contendere because "the essence of the agreement is that the legal guilt of the defendant exists only if the
prosecution's case" survives on appeal, the plea

continues to serve a partial state interest in finality, however, by establishing admission of the defendant's factual

guilt. The defendant stands guilty and the proceedings come to an end if the reserved issue is ultimately decided in the
government's favor.

Comment, 26 U.C.L.A L Rev. 360, 378 (1978).

The claim that the lack of a full trial record precludes effective appellate review may on occasion be relevant. Cf.
United States v. MacDonald, supra (holding interlocutory appeal not available for denial of defendant's pretrial motion
to dismiss on speedy trial grounds, and noting that "most speedy trial claims . . . are best considered only after the
relevant facts have been developed at trial"). However, most of the objections which would likely be raised by pretrial
motion and preserved for appellate review by a conditional plea are subject to appellate resolution without a trial record.
Certainly this is true as to the very common motion to suppress evidence, as is indicated by the fact that appellate courts :
presently decide such issues upon interlocutory appeal by the government. <
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With respect to the objection that conditional pleas circumvent application of the harmless error doctrine, it must be
acknowledged that "[a]bsent a full trial record, containing all the government's evidence against the defendant,
invocation of the harmless error rule is arguably impossible." Comment, supra, at 380. But, the harmless error standard
with respect to constitutional objections is sufficiently high, see Chapman v. California, 386 U.S. 18 (1967), that
relatively few appellate decisions result in affirmance upon that basis. Thus it will only rarely be true that the
conditional plea device will cause an appellate court to consider constitutional questions which could otherwise have
been avoided by invocation of the doctrine of harmless error.

To the extent that these or related objections would otherwise have some substance, they are overcome by the
provision in Rule 11(a)(2) that the defendant may enter a conditional plea only "with the approval of the court and the
consent of the government." (In this respect, the rule adopts the practice now found in the Second Circuit.) The
requirement of approval by the court is most appropriate, as it ensures, for example, that the defendant is not allowed to
take an appeal on a matter which can only be fully developed by proceeding to trial; cf. United States v. MacDonald,
supra. As for consent by the government, it will ensure that conditional pleas will be allowed only when the decision of
the court of appeals will dispose of the case either by allowing the plea to stand or by such action as compelling
dismissal of the indictment or suppressing essential evidence. Absent such circumstances, the conditional plea might
only serve to postpone the trial and require the government to try the case after substantial delay, during which time
witnesses may be lost, memories dimmed, and the offense grown so stale as to lose jury appeal. The government is in a
unique position to determine whether the matter at issue would be case-dispositive, and, as a party to the litigation,
should have an absolute right to refuse to consent to potentially prejudicial delay. Although it was suggested in United
States v. Moskow, supra, that the government should have no right to prevent the entry of a conditional plea because a
defendant has no comparable right to block government appeal of a pretrial ruling pursuant to 18 U.S.C. § 3731, that
analogy is unconvincing. That statute requires the government to certify that the appeal is not taken for purposes of
delay. Moreover, where the pretrial ruling is case-dispositive, § 3731 is the only mechanism by which the government
can obtain appellate review, but a defendant may always obtain review by pleading not guilty.

Unlike the state statutes cited earlier, Rule 11 (a)(2) is not limited to instances in which the pretrial ruling the
defendant wishes to appeal was in response to defendant's motion to suppress evidence. Though it may be true that the
conditional plea device will be most commonly employed as to such rulings, the objectives of the rule are well served
by extending it to other pretrial rulings as well. See, e.g., ABA Standards, supra (declaring the New York provision
"should be enlarged to include other pretrial defenses"); Uniform Rules of Criminal Procedure, rule 444 (d) (Approved
Draft, 1974) ("any pretrial motion which, if granted, would be dispositive of the case™).

The requirement that the conditional plea be made by the defendant "reserving in writing the right to appeal from the
adverse determination of any specified pretrial motion," though extending beyond the Second Circuit practice, will
ensure careful attention to any conditional plea. It will document that a particular plea was in fact conditional, and will
identify precisely what pretrial issues have been preserved for appellate review. By requiring this added step, it will be
possible to avoid entry of a conditional plea without the considered acquiescence of the government (see United States
v. Burke, supra, holding that failure of the government to object to entry of a conditional plea constituted consent) and
post-plea claims by the defendant that his plea should be deemed conditional merely because it occurred after denial of
his pretrial motions (see United States v. Nooner, supra).

It must be emphasized that the only avenue of review of the specified pretrial ruling permitted under a rule 11(a)(2)
conditional plea is an appeal, which must be brought in compliance with Fed.R.4pp.P. 4(b). Relief via 28 U.S.C. § 2255
is not available for this purpose.

The Supreme Court has held that certain kinds of constitutional objections may be raised after a plea of guilty. Menna
v. New York, 423 U.S. 61 (1975) (double jeopardy violation); Blackledge v. Perry, 417 U.S. 21 (1974) (due process
violation by charge enhancement following defendant's exercise of right to trial de novo). Subdivision 11(2)(2) has no
application to such situations, and should not be interpreted as either broadening or narrowing the Menna-Blackledge
doctrine or as establishing procedures for its application.

Note to Subdivision (k). Subdivision (h) makes clear that the harmless error rule of Rule 52(a) is applicable to Rule 11.
The provision does not, however, attempt to define the meaning of "harmless error," which is left to the case law. Prior
to the amendments which took effect on Dec. 1, 1975, Rule 11 was very brief; it consisted of but four sentences. The
1975 amendments increased significantly the procedures which must be undertaken when a defendant tenders a plea of
guilty or nolo contendere, but this change was warranted by the "two principal objectives" then identified in the
Advisory Committee Note: (1) ensuring that the defendant has made an informed plea; and (2) ensuring that plea
agreements are brought out into the open in court. An inevitable consequence of the 1975 amendments was some

increase in the risk that a trial judge, in a particular case, might inadvertently deviate to some degree from the procedure
which a very literal reading of Rule 11 would appear to require.
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This being so, it became more apparent than ever that Rule 11 should not be given such a crabbed interpretation that
ceremony was exalted over substance. As stated in United States v. Scarf, 551 F.2d 1124 (8th Cir. 1977), concerning
amended Rule 11: "It is a salutary rule, and district courts are required to act in substantial compliance with it although .
.. ritualistic compliance is not required." As similarly pointed out in United States v. Saft, 558 F.2d 1073 (2d Cir. 1977),

the Rule does not say that compliance can be achieved only by reading the specified items in haec verba. Congress
meant to strip district judges of freedom to decide what they must explain to a defendant who wishes to plead guilty, not
to tell them precisely how to perform this important task in the great variety of cases that would come before them.
While a judge who contents himself with literal application of the Rule will hardly be reversed, it cannot be supposed
that Congress preferred this to a more meaningful explanation, provided that all the specified elements were covered.

Two important points logically flow from these sound observations. One concerns the matter of construing Rule 11: it
is not to be read as requiring a litany or other ritual which can be carried out only by word-for-word adherence to a set
"script." The other, specifically addressed in new subdivision (h), is that even when it may be concluded Rule 11 has not
been complied with in all respects, it does not inevitably follow that the defendant's plea of guilty or nolo contendere is
invalid and subject to being overturned by any remedial device then available to the defendant.

Notwithstanding the declaration in Rule 52(a) that "[a]ny error, defect, irregularity or variance which does not affect
substantial rights shall be disregarded," there has existed for some years considerable disagreement concerning the
applicability of the harmless error doctrine to Rule 11 violations. In large part, this is attributable to uncertainty as to the
continued vitality and the reach of McCarthy v. United States, 394 U.S. 459 (1969). In McCarthy, involving a direct
appeal from a plea of guilty because of noncompliance with Rule 11, the Court concluded

that prejudice inheres in a failure to comply with Rule 11, for noncompliance deprives the defendant of the Rule's
procedural safeguards, which are designed to facilitate a more accurate determination of the voluntariness of his plea.
Our holding [is] that a defendant whose plea has been accepted in violation of Rule 11 should be afforded the
opportunity to plead anew . . ..

McCarthy has been most frequently relied upon in cases where, as in that case, the defendant sought relief because of
a Rule 11 violation by the avenue of direct appeal. It has been held that in such circumstances 2 defendant's conviction
must be reversed whenever the "district court accepts his guilty plea without fully adhering to the procedure provided
for in Rule 11," United States v. Boone, 543 F.2d 1090 (4th Cir. 19 76), and that in this context any reliance by the
government on the Rule 52(2) harmless error concept "must be rejected." United States v. Journet, 544 F.2d 633 (2d
Cir. 1976). On the other hand, decisions are to be found taking a harmless error approach on direct appeal where it
appeared the nature and extent of the deviation from Rule 11 was such that it could not have had any impact on the
defendant's decision to plead or the fairess in now holding him to his plea. United States v. Peters, No. 77-1700 (4th
Cir., Dec. 22, 1978) (where judge failed to comply fully with Rule 11(c)(1), in that defendant not correctly advised of
maximum years of special parole term but was told it is at least 3 years, and defendant thereafter sentenced to 15 years
plus 3-year special parole term, government's motion for summary affirmance granted, as "the error was harmless");
United States v. Coronado, 554 F.2d 166 (5th Cir. 1977) (court first holds that charge of conspiracy requires some
explanation of what conspiracy means to comply with Rule 11(c)(1), but then finds no reversible error "because the rule
11 proceeding on its face discloses, despite the trial court's failure sufficiently to make the required explication of the
charges, that Coronado understood them").

But this conflict has not been limited to cases involving nothing more than a direct appeal following defendant's plea.
For example, another type of case is that in which the defendant has based a post-sentence motion to withdraw his plea
on a Rule 11 violation. Rule 32(d) says that such a motion may be granted "to correct manifest injustice," and some
courts have relied upon this latter provision in holding that post-sentence plea withdrawal need not be permitted merely
because Rule 11 was not fully complied with and that instead the district court should hold an evidentiary hearing to
determine "whether manifest injustice will result if the conviction based on the guilty plea is permitted to stand." Unifted
States v. Scarf, 551 F.2d 1124 (8th Cir. 1977). Others, however, have held that McCarthy applies and prevails over the
language of Rule 32(d), so that "a failure to scrupulously comply with Rule 11 will invalidate a plea without a showing
of manifest injustice." United States v. Cantor, 469 F.2d 435 (3d Cir. I 972).

Disagreement has also existed in the context of collateral attack upon pleas pursuant to 28 U.S.C. § 2255. On the one
hand, it has been concluded that "[n]ot every violation of Rule 11 requires that the plea be set aside" ina § 2255
proceeding, and that "a guilty plea will be set aside on collateral attack only where to not do so would result in a
miscarriage of justice, or where there exists exceptional circumstances justifying such relief." Evers v. United States,
579 F.2d 71 (10th Cir. 1978). The contrary view was that McCarthy governed in § 2255 proceedings because "the
Supreme Court hinted at no exceptions to its policy of strict enforcement of Rule 11." Timmreck v. United States, 577
F.2d 377 (6th Cir. 1978). But a unanimous Supreme Court resolved this conflict in United States v. Timmreck, 441 U.S.
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780 (1979), where the Court concluded that the reasoning of Hill v. United States, 368 U.S. 424 (1962) (ruling a
collateral attack could not be predicated on a violation of Rule 32(a))

is equally applicable to a formal violation of Rule 11.. ..

Indeed, if anything, this case may be a stronger one for foreclosing collateral relief than the Hill case. For the
concern with finality served by the limitation on collateral attack has special force with respect to convictions based on
guilty pleas.

"Every inroad on the concept of finality undermines confidence in the integrity of our procedures; and, by
increasing the volume of judicial work, inevitably delays and impairs the orderly administration of justice. The impact is
greatest when new grounds for setting aside guilty pleas are approved because the vast majority of criminal convictions
result from such pleas. Moreover, the concern that unfair procedures may have resulted in the conviction of an innocent
defendant is only rarely raised by a petition to set aside a guilty plea."

This interest in finality is strongest in the collateral attack context the Court was dealing with in Timmreck, which
explains why the Court there adopted the Hill requirement that in a § 2255 proceeding the rule violation must amount to
"a fundamental defect which inherently results in a complete miscarriage of justice" or "an omission inconsistent with
the rudimentary demands of fair procedure." The interest in finality of guilty pleas described in Timmreck is of
somewhat lesser weight when a direct appeal is involved (so that the Hill standard is obviously inappropriate in that
setting), but yet is sufficiently compelling to make unsound the proposition that reversal is required even where itis
apparent that the Rule 11 violation was of the harmless error variety.

Though the McCarthy per se rule may have been justified at the time and in the circumstances which obtained when
the plea in that case was taken, this is no longer the case. For one thing, it is important to recall that McCarthy dealt only
with the much simpler pre-1975 version of Rule 11, which required only a brief procedure during which the chances of a
minor, insignificant and inadvertent deviation were relatively slight. This means that the chances of a tfruly harmless
error (which was not involved in McCarthy in any event, as the judge made no inquiry into the defendant's
understanding of the nature of the charge, and the government had presented only the extreme argument that a court
"could properly assume that petitioner was entering that plea with a complete understanding of the charge against him"
merely from the fact he had stated he desired to plead guilty) are much greater under present Rule 11 than under the
version before the Court in McCarthy. It also means that the more elaborate and lengthy procedures of present Rule 11,
again as compared with the version applied in McCarthy, make it more apparent than ever that a guilty plea is not "a
mere gesture, a temporary and meaningless formality reversible at the defendant's whim," but rather " 'a grave and
solemn act,' which is 'accepted only with care and discernment.' " United States v. Barker, 514 F.2d 208 (D.C.Cir.1975),
quoting from Brady v. United States, 397 U.S. 742 (1970). A plea of that character should not be overturned, even on
direct appeal, when there has been a minor and technical violation of Rule 11 which amounts to harmless error.

Secondly, while McCarthy involved a situation in which the defendant's plea of guilty was before the court of appeals
on direct appeal, the Supreme Court appears to have been primarily concerned with § 2255-type cases, for the Court
referred exclusively to cases of that kind in the course of concluding that a per se rule was justified as to Rule 11
violations because of "the difficulty of achieving [rule 11's] purposes through a post-conviction voluntariness hearing."
But that reasoning has now been substantially undercut by United States v. Timmreck, supra, for the Court there
concluded § 2255 relief "is not available when all that is shown is a failure to comply with the formal requirements of
the Rule,” at least absent "other aggravating circumstances," which presumably could often only be developed in the
course of a later evidentiary hearing.

Although all of the aforementioned considerations support the policy expressed in new subdivision (h), the Advisory
Committee does wish to emphasize two important cautionary notes. The first is that subdivision (h) should not be read
as supporting extreme or speculative harmless error claims or as, in effect, nullifying important Rule 11 safeguards.
There would not be harmless error under subdivision (h) where, for example, as in McCarthy, there had been absolutely
no inquiry by the judge into defendant's understanding of the nature of the charge and the harmless error claim of the
government rests upon nothing more than the assertion that it may be "assumed" defendant possessed such
understanding merely because he expressed a desire to plead guilty. Likewise, it would not be harmless error if the trial
judge totally abdicated to the prosecutor the responsibility for giving to the defendant the various Rule 11 warnings, as
this "results in the creation of an atmosphere of subtle coercion that clearly contravenes the policy behind Rule 11."
United States v. Crook, 526 F.2d 708 (5th Cir. 1976).

Indeed, it is fair to say that the kinds of Rule 11 violations which might be found to constitute harmless error upon
direct appeal are fairly limited, as in such instances the matter "must be resolved solely on the basis of the Rule 11
transcript" and the other portions (e.g., sentencing hearing) of the limited record made in such cases. United States v.
Coronado, supra. Tllustrative are: where the judge's compliance with subdivision (¢)(1) was not absolutely complete, in
that some essential element of the crime was not mentioned, but the defendant's responses clearly indicate his awareness
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of that element, see United States v. Coronado, supra; where the judge's compliance with subdivision (c)(2) was
erroneous in part in that the judge understated the maximum penalty somewhat, but the penalty actually imposed did not
exceed that indicated in the warnings, see United States v. Peters, supra; and where the judge completely failed to
comply with subdivision (c)(5), which of course has no bearing on the validity of the plea itself, cf. United States v.
Sinagub, supra.

The second cautionary note is that subdivision (h) should not be read as an invitation to trial judges to take a more
casual approach to Rule 11 proceedings. It is still true, as the Supreme Court pointed out in McCarthy, that thoughtful
and careful compliance with Rule 11 best serves the cause of fair and efficient administration of criminal justice, as it

will help reduce the great waste of judicial resources required to process the frivolous attacks on guilty plea
convictions that are encouraged, and are more difficult to dispose of, when the original record is inadequate. It is,
therefore, not too much to require that, before sentencing defendants to years of imprisonment, district judges take the
few minutes necessary to inform them of their rights and to determine whether they understand the action they are
taking.

Subdivision (h) makes no change in the responsibilities of the judge at Rule 11 proceedings, but instead merely rejects
the extreme sanction of automatic reversal.

It must also be emphasized that a harmless error provision has been added to Rule 11 because some courts have read
McCarthy as meaning that the general harmless error provision in Rule 52() cannot be utilized with respect to Rule 11
proceedings. Thus, the addition of subdivision (1) should not be read as suggesting that Rule 52(a) does not apply in
other circumstances because of the absence of a provision comparable to subdivision (h) attached to other rules.

Notes of Advisory Committee on 1985 amendments. Note to Subdivision (c)(1). Section 5 of the Victim and
Witness Protection Act of 1982, Pub. L. No. 97-291, 96 Stat. 1248 (1982), adds 18 U.S.C. § 3579, providing that when
sentencing a defendant convicted of a Title 18 offense or of violating various subsections of the Federal Aviation Act of
1958, the court "may order, in addition to or in lieu of any other penalty authorized by law, that the defendant make
restitution to any victim of the offense.” Under this law restitution is favored; if the court "does not order restitution, or
orders only partial restitution, . . . the court shall state on the record the reasons therefor." Because this restitution is
deemed an aspect of the defendant's sentence, S. Rept. No. 97-532, 97th Cong., 2d Sess., 30-33 (1982), it is a matter
about which a defendant tendering a plea of guilty or nolo contendere should be advised.

Because this new legislation contemplates that the amount of the restitution to be ordered will be ascertained later in
the sentencing process, this amendment to Rule 11(c)(1) merely requires that the defendant be told of the court's power
to order restitution. The exact amount or upper limit cannot and need not be stated at the time of the plea. Failure of 2
court to advise a defendant of the possibility of a restitution order would constitute harmless error under subdivision (h)
if no restitution were thereafter ordered.

Notes of Advisory Committee on 1987 amendments. The amendments are technical. No substantive change is
intended.

Notes of Advisory Committee on 1989 amendments. The Committee believes that a technical change, adding the
words "or supervised release," is necessary to recognize that defendants sentenced under the guideline approach will be
concerned about supervised release rather than special parole. See 18 U.S.C. 3583, and 3624(¢). The words "special
parole" are left in the rule, since the district courts continue to handle pre-guideline cases.

The amendment mandates that the district court inform a defendant that the court is required to consider any
applicable guidelines but may depart from them under some circumstances. This requirement assures that the existence
of guidelines will be known to a defendant before a plea of guilty or nolo contendere is accepted. Since it will be
impracticable, if not impossible, to know which guidelines will be relevant prior to the formulation of a presentence
report and resolution of disputed facts, the amendment does not require the court to specify which guidelines will be
important or which grounds for departure might prove to be significant. The advice that the court is required to give
cannot guarantee that a defendant who pleads guilty will not later claim a lack of understanding as to the importance of
guidelines at the time of the plea. No advice is likely to serve as a complete protection against post-plea claims of
ignorance or confusion. By giving the advice, the court places the defendant and defense counsel on notice of the
importance that guidelines may play in sentencing and of the possibility of a departure from those guidelines. A
defendant represented by competent counsel will be in a position to enter an intelligent plea.

The amended rule does not limit the district court's discretion to engage in a more extended colloquy with the
defendant in order to impart additional information about sentencing guidelines or to inquire into the defendant's

knowledge concerning guidelines. The amended rule sets forth only the minimum advice that must be provided to the
defendant by the court.
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Notes of Advisory Committee on 1999 amendments. Note to Subdivision (a). The amendment deletes use of the
term "corporation” and substitutes in its place the term "organization," with a reference to the definition of that term in
18US.C.§18.

Note to Subdivision (c)(6). Rule 11(c) has been amended specifically to reflect the increasing practice of including
provisions in plea agreements which require the defendant to waive certain appellate rights. The increased use of such
provisions is due in part to the increasing number of direct appeals and collateral reviews challenging sentencing
decisions. Given the increased use of such provisions, the Committee believed it was important to insure that first, a
complete record exists regarding any waiver provisions, and second, that the waiver was voluntarily and knowingly
made by the defendant. Although a number of federal courts have approved the ability of a defendant to enter into such
waiver agreements, the Committee takes no position on the underlying validity of such waivers.

Note to Subdivision (e). Amendments have been made to Rule 11(e)(1)(B) and (C) to reflect the impact of the
Sentencing Guidelines on guilty pleas. Although Rule 11 is generally silent on the subject, it has become clear that the
courts have struggled with the subject of gnideline sentencing vis a vis plea agreements, entry and timing of guilty pleas,
and the ability of the defendant to withdraw a plea of guilty. The amendments are intended to address two specific
issues.

First, both subdivisions (e)(1)(B) and (e)(1)(C) have been amended to recognize that a plea agreement may
specifically address not only what amounts to an appropriate sentence, but also a sentencing guideline, a sentencing
factor, or a policy statement accompanying a sentencing guideline or factor. Under an (e)(1)(B) agreement, the
government, as before, simply agrees to make a recommendation to the court, or agrees not to oppose a defense request
concerning a particular sentence or consideration of a sentencing guideline, factor, or policy statement. The amendment
makes it clear that this type of agreement is not binding on the court. Second, under an (€)(1)(C) agreement, the
government and defense have actually agreed on what amounts to an appropriate sentence or have agreed to one of the
specified components. The amendment also makes it clear that this agreement is binding on the court once the court
accepts it. As is the situation under the current Rule, the court retains absolute discretion whether to accept a plea
agreement.

Notes of Advisory Committee on 2002 amendments. The language of Rule 11 has been amended and reorganized as
part of the general restyling of the Criminal Rules to make them more easily understood and to make style and
terminology consistent throughout the rules. These changes are intended to be stylistic only, except as noted below.

Amended Rule 11(b)(1) requires the court to apprise the defendant of his or her rights before accepting a plea of guilty
or nolo contendere. The Committee determined to expand upon the incomplete listing in the current rule of the elements
of the "maximum possible penalty" and any "mandatory minimum” penalty to include advice as to the maximum or
minimum term of imprisonment, forfeiture, fine, and special assessment, in addition to the two types of maximum and
minimum penalties presently enumerated: restitution and supervised release. The outmoded reference to a term of
"special parole" has been eliminated.

Amended Rule 11(b)(2), formerly Rule 11(d), covers the issue of determining that the plea is voluntary, and not the
result of force, threats, or promises (other than those in a plea agreement). The reference to an inquiry in current Rule
11(d) whether the plea has resulted from plea discussions with the government has been deleted. That reference, which
was often a source of confusion to defendants who were clearly pleading guilty as part of a plea agreement with the
government, was considered unnecessary.

Rule 11(c)(1)(A) includes a change, which recognizes a common type of plea agreement -- that the government will
"not bring" other charges.

The Committee considered whether to address the practice in some courts of using judges to facilitate plea
agreements. The current rule states that "the court shall not participate in any discussions between the parties concerning
such plea agreement." Some courts apparently believe that that language acts as a limitation only upon the judge taking
the deferidant's plea and thus permits other judges to serve as facilitators for reaching a plea agreement between the
government and the defendant. See, e.g., United States v. Torres, 999 F.2d 376, 378 (9th Cir. 1993) (noting practice and
concluding that presiding judge had not participated in a plea agreement that had resulted from discussions involving
another judge). The Committee decided to leave the Rule as it is with the understanding that doing so was in no way
intended either to approve or disapprove the existing law interpreting that provision.

Amended Rules 11(c)(3) to (5) address the topics of consideration, acceptance, and rejection of a plea agreement. The
amendments are not intended to make any change in practice. The topics are discussed separately because in the past
there has been some question about the possible interplay between the court's consideration of the guilty plea in
conjunction with a plea agreement and sentencing and the ability of the defendant to withdraw a plea. See United States
v. Hyde, 520 U.S. 670 {137 L. Ed. 2d 935] (1997) (holding that plea and plea agreement need not be accepted or rejected
as a single unit; "guilty pleas can be accepted while plea agreements are deferred, and the acceptance of the two can be
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separated in time."). Similarly, the Committee decided to more clearly spell out in Rule 11(d) and 11(e) the ability of the
defendant to withdraw a plea. See United States v. Hyde, supra.

Amended Rule 11(e) is a new provision, taken from current Rule 32(e), that addresses the finality of a guilty or nolo
contendere plea after the court imposes sentence. The provision makes it clear that it is not possible for a defendant to
withdraw a plea after sentence is imposed.

The reference to a "motion under 28 U.S.C. § 2255" has been changed to the broader term "collateral attack” to
recognize that in some instances a court may grant collateral relief under provisions other than § 2255. See United States
v. Jeffers, 234 F.3d 277 (5th Cir. 2000) (petition under § 2241 may be appropriate where remedy under § 2255 is
ineffective or inadequate).

Currently, Rule 11(e)(5) requires that unless good cause is shown, the parties are to give pretrial notice to the court
that a plea agreement exists. That provision has been deleted. First, the Committee believed that although the provision
was originally drafted to assist judges, under current practice few counsel would risk the consequences in the ordinary
case of not informing the court that an agreement exists. Secondly, the Committee was concerned that there might be
rare cases where the parties might agree that informing the court of the existence of an agreement might endanger a
defendant or compromise an ongoing investigation in a related case. In the end, the Committee believed that, on
balance, it would be preferable to remove the provision and reduce the risk of pretrial disclosure.

Finally, revised Rule 11(f), which addresses the issue of admissibility or inadmissibility of pleas and statements made
during the plea inquiry, cross references Federal Rule of Evidence 410.

Notes of Advisory Committee on 2007 amendments. Nofe to subdivision (b)(1)(M). The amendment conforms Rule
11 to the Supreme Court's decision in United States v. Booker, 543 U.S. 220 (2005). Booker held that the provision of
the federal sentencing statute that makes the Guidelines mandatory, 18 U.S.C. § 3553(b)(1) (Supp.2004), violates the
Sixth Amendment right to jury trial. With this provision severed and excised, the Court held, the Sentencing Reform Act
"makes the Guidelines effectively advisory," and "requires a sentencing court to consider Guidelines ranges, see / 8
US.C.A. § 3553(a)(4) (Supp.2004), but it permits the court to tailor the sentence in light of other statutory concerns as
well, see § 3553(a) (Supp.2004)." Id. at 245-46. Rule 11(b)(M) incorporates this analysis into the information provided
to the defendant at the time of a plea of guilty or nolo contendere.
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EXCERPT FROM MINUTES OF MEETING
Joint Procedure Committee
September 23-24, 2004

RULE 11, N.D.R.Crim.P. - PLEAS (PAGES 39-60 OF THE AGENDA MATERIAL)

Staff reviewed the actions taken by the Committee on Rule 11 at the April 2004 meeting and
pointed out the changes that had been made to the Rule 11 proposal.

The Chair explained that the Committee was considering the rule as part of its survey of all the

criminal rules and that, if the proposed changes were approved, the rule would be presented to

the Supreme Court with the rest of the amended criminal rules as part of the criminal rules
package.

Mr. Sturdevant MOVED for approval of the rule as amended. Mr. Kuntz seconded.

The Committee discussed correction of a typographical error in the proposal. Without objection,
the Committee approved correction of the error.

A member asked whether the harmless error provision in the rule was necessary, since case law
already holds that errors in plea procedure are not automatically reversible errors.

A member asked whether adopting the federal nolo contendere plea would be appropriate. The
member observed that North Dakota already had accepted the Alford plea.

-5

A member announced opposition to adoption of the nolo contendere plea, indicating that it
would serve no purpose. The member said the plea was an easy way out for offenders who do
not want to admit they did anything wrong, in particular sex offenders. The member said that

allowing offenders to escape admission of wrongdoing was harmful to rehabilitation and to
victims.

A member said that the nolo contendere plea was acceptable in the federal system because of the
greater number of white collar crimes under federal law. The member said it would be a problem
allowing sex offenders to make nolo contendere pleas under state law.

A member said that not allowing a defendant to plead guilty when facts are questionable is
preferable to allowing nolo contendere or Alford pleas.

A member asked why there was an exception in the proposed rule allowing organizational
defendants to avoid appearances to enter pleas. A member responded that the amendment
seemed to be an expansion of the original North Dakota rule, which specifically allowed a
corporation, not the more generic organization, to avoid being present to enter a plea.
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A member said that no organization, including a corporation, should be able to avoid being
absent at a court proceeding. A member responded that the rule proposal did not bar a judge from
requiring a corporation's presence at a plea proceeding.

M. Hoffman MOVED to strike language on page 40, lines 11-12, regarding organizational
defendants. Judge Leclerc seconded.

A member said the proposed language made sense because entry of a not-guilty plea triggers
significant events in the case calendar and should not be automatic.

The motion CARRIED unanimously.

A member said the old rule language on page 40, lines 14-17, was superior to the proposed
language because, even when a defendant does not appear personally, the defendant should be

advised of the listed rights in the Rule 43 statement, Form 17. The member said the old language
made this clear.

Mr. Hoffan MOVED to reinstate page 40, lines 14-17, delete the proposed new language at
lines 18-21, and renumber accordingly. Judge Leclerc seconded.

A member said that Form 17 seemed to inform defendants of all necessary

-6-

information. A member said that the proposed new language was cleaner than the old language
and conveyed the same meaning.

The motion CARRIED 11-7.

The Committee discussed how the rule should be renumbered to reflect the approved change and
without objection decided the restored language should be renumbered as paragraph (b)(1).

A member said that some elements of the revised federal rule should be adopted to replace the

former items at page 41, lines 22-33. The member said the federal language was cleaner and
more logical.

Mr. Hoffman MOVED to delete page 41, lines 22-33, and replace with language from the federal

rule's paragraph (b)(1)(B), (C), (D), (E), (F), (G), (H), (1), and (K) and renumber accordingly,
with language in (F) referring to "or nolo contendere" not to be included. Judge Leclerc
seconded.

A member asked whether exclusion of certain federal provisions from a state plea proceeding
could be attacked under federal habeas corpus law. A member responded that it was unlikely
since the state handled some things, like forfeiture, differently from the federal government.
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A member asked whether it was necessary to advise of the possibility of forfeiture proceedings
or of prosecution for perjury if the defendant lies. A member said that courts did not advise
defendants about everything and that guilty plea proceedings could last for days if the court was
required to advise a defendant about every conceivable consequence of a guilty plea.

A member pointed out that the Supreme Court had recently stated that defendants need to be
advised whether they will have to register as sex offenders if they plead guilty. A member said
the Committee should attempt to be inclusive in determining what advice to require courts to
provide defendants. The member said that the federal list was developed based on exhaustive
research and inclusive because giving a defendant full advice best serves the interest of justice.

A member said that the better approach is to have general requirements for guilty plea
proceedings. A member said that compiling specific requirements that must be recited in every
case, regardless of whether applicable, just wastes time. The member also said that parallel
changes to Rule 5 on initial appearances need to be made to match any change made

-7-

to Rule 11.

A member observed that the federal courts in North Dakota only have a few hundred guilty plea
proceedings a year while state courts handle many thousands, so it doesn't necessarily make
sense to include all the federal requirements or a lot of too specific requirements.

A member said that requiring courts to cover too much questionably relevant material in a guilty
plea proceeding takes the focus off of the important items that need to be covered. The member

said defendants may tune information out if too much is presented. The member said the law is
clear on the basic things defendants need to be told.

A member agreed it would be better to limit the number of items courts are required to discuss

with defendants to those things that are of real importance so that defendants will be able to hear
and focus on the important information.

A member said that the federal language is clearer than the language in the present rule. The
member said that the federal list contained some items that were not applicable in state court and
that those items were not part of the pending motion.

Judge Hagerty MOVED to substitute federal rule paragraph (b)(1)(H) with some language

regarding supervised release stricken and the term "mandatory fee" added. Judge Nelson
seconded.

A member asked why the supervised release language should be deleted. A member explained
that North Dakota does not have supervised release.
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The motion to substitute CARRIED 18-1.
Mr. Hoffman's motion, with substituted language, CARRIED 14-5.

Mr. Hoffman MOVED to add a new paragraph (C) to page 42 after line 55 incorporating
language from the federal rule regarding sentencing range. Judge Bohlman seconded.

A member asked whether the language regarding types of plea bargains needed to be separated
into (A), (B) and now a proposed (C). The member said that, in practice, the various types of
plea bargains that the proposed rule categorizes are often combined together.

The motion CARRIED 18-1.

Mr. Hoffman MOVED to strike page 45, lines 119-120. Ms. Moore seconded.

A member said the harmless error section was not useful--that whether a given error was
harmless needed to be decided by the courts. A member replied that the section was important

because it made clear that substantive rights needed to be implicated before an error would cause
reversal.

A member said that, by having the section, the definition of harmless error was not expanded--

instead, the section simply made it clear that error needed to impact substantive rights before
there could be a reversal.

The motion DEFEATED 5-14.

A member commented that adoption of a new type of plea agreement in subparagraph (c)(1)(C)
and division of plea agreements into types under paragraph (c)(1) was unnecessary and might
lead to the end of oral plea agreements and create a need for a written plea agreement
requirement. The member said the proposed new requirements were way too complicated.

A member said that plea agreements could encompass all the different