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PREFACE L

This is the third, and last, volume entitled “Working Papers of the-"
Nationnl Commission on Reform of Federal Criminal Laws.” The . =
other two volumes, published in August 1970, contain materials s *
by the Commission in drafting its Study Draft of a new Federal Crim-
inal Code, published on June 17, 1970. Those materials consist of the-
consultants’ reports and staff memoranda which served as a basis for
statutory provisions submitted to the Commission and its Advisory
Committes for discussion, and, in addition, staff notes which deal wig
issues raised at those discussions or considered subsequently. Those
volumes are available for purchase in sets which include the
Draft from the Superintendent of Documents, U.S. Government
Printing Office, Washington, D.C. 20402 for $8.25. The Commission’s
Final Beport, issued January 7, 1971, is available from the samé'source N
for TL.75. It contains the Commission’s proposals regarding a new
Federal Criminal Code, including revision of the Study Draft.

Junn 15, 1971
P

P
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Statement of Emanuel Celler, Chairman, The House Judiciary
Committee

The National Commission on Reform of Federal Criminal Laws
was established by Congress in 1966 to undertake a complete review
and to recommend revision of the federal criminal laws. The legis-
Jation establishing the Commission (P.L. 89-801, 80 Stat. 1516)
originated in the House Judiciary Committee (IL Rept. 1891). The
membership of the Commission included a bipartisan array of Con-

ressmen, each of whom was also a member of the House Judiciary

‘ommittee: Robert W. Kastenmeier (D.-Wis.) [Chairman of Sub-
committee No. 3 on revision of the lnws], Abner J. Mikva (D.-111.)
and Richard H. Pofl (R.-Va.), who had been elected Vice Chairman
of the Commission by his fellow Commission members.

The Commission ended its work on January 7, 1971, with the trans-
mission of its Final Report to the President and Congress.

The Commission’s Working Papers, which to date had comprised
two volumes, are now completed by the publication of Volume III. The
Working Papers contain comprehensive reviews of many aspects of the
present law and detail the legal bases and policy foundations for the
Study Draft provisions and for alternate formulations.

This volume of the Working Papers contains additional memoranda
on particular recommendations of the Commission as well as guide-
lines for conforming Title 18, Parts JI-V and other Titles of the
United States Code to the recommendations of the Final Report. This
will stimulate incisive comment of which the Committee will ulti-
mately be the beneficiary in insuring our citizens a comprehensive,
rational and modern federal criminal Jaw.

Gorcmst Setter

Emanver CeLLEr,
Chairman, T he House Judiciary Committee.
June 15, 1971.
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COMMENT
by
PROF. JOHANNES ANDENAES
COMPARING STUDY DRAFT OF PROPOSED
NEW FEDERAL CRIMINAL CODE TO

EUROPEAN PENAL CODES

(Prof. Johannes Andenaes, University of Oslo,
Oslo, Norway, August 31, 1970)

I NTrRODUCTION

The present Study Draft must be welcomed as a remarkable effort to
make Federal criminal law coherent, rational and intellighle. The
“ommission has had the advantage of being able to build on the
epoch-making work embodied in the Model Penal Code and some
newer State Codes. Through these Codes and the present Study Draft,
American draftsmanship 1n criminal law has reached a level far higher
than previously. F'rom o technienl point of view the Study Draft com-
pares well with modern Criminal Codes of the Continental brecd.
On many points, of course, different legal traditions and different
social mores have resulted in different solutions, both in substance and
in form. Sometimes, especially in the General Part, the draft is more
detailed and explicit than most Furopean Codes. The draftsmen have
boldly chosen the statutory solution of questions which most Kuro-

ean legislators have found it more cautious to leave to the courts and
egal scholarship, for instance the definition of different types of
culpability. The Draft deals with the general questions of criuminal
law more fully than any existing Code known to the author. This
method has its obvious risks, since it is very difficult to foresee how
well general provisions will cover the enormous variety of life situa-
tions, but the lack of a uniform tradition in the various Federal and
State courts probably calls more strongly for a statutory solution than
would be the case in most European states.

The systematization of criminal law in n comprehensive Code will
facilitate international comparison and discussion. For foreign stu-
dents of American criminal law the Study Draft will in the future
be a primary source. The distinguishing between definition of offense
and scope of Federal jurisdiction represents from a technical point of
view a Jecisive step forward.

The following comments will primarily deal with points about
which the author has doubts as to the solution chosen 1n the Study
Draft. Some points are of a trivial and technical nature, others con-
cern fundamentals, It goes without saying that it is a dangerous
enterprise for a forcign scholar to comment on a national Code; luck

(14561)
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of familiarity with the background ma i i

! ) y easily lead to -
:s;andm or mistaken conc!us%ons, the more soysince then;?l\ggx'}lgi?)r
En‘agersf alve not been at my disposal. In the short time available for
or,‘uavl (r)nnti ;: rgrfgﬁ it }}:asbof cou;'sq beeil1 impossible to form an opinion
: . T'he shortness of time has led me to limit
to the General Provisions and The Sentenci SRR R
questions of definitions of speciﬁc:o&er?sg.mmg System, loaving out ol

I. Tre OnreaNizaTion or Tine Conr

The Code is divided into three . Genetial P}
de it A parts: Part A. General isions;
Part B, ?grlpegilfgti()ﬂc;.s&)s; and Part , musemehém?sfsr@gsms’
Tg: on differs from most European.Cod hich
the provisions on penalties and pri D tonCing it Plnce
prov. _penalt principles of sentencing in th
'II‘)lm t. I: rom a logical point of view this can be said to b% mmtzgts?;?::;
apl[(;l;r” ;:)v:g;ong on sonf:tpcnfng are general provisions in so far as they‘
Dly to all offenscs. It is, for example, technically som what unsatis-
f}?;t:)’f‘r znf;é; t,h(ls)e ;;row.sxons on the various offensesyin Pue;:; llgttz“dsgfti;?e
] as belonging to certain classes of feloni i
;3;)02" th(; whole scheme of claissification is not ;;reir(:trexg lus;ll;r;l:;&(:r::;
3 in Part C. Nevertheless I feol that much is to be said in faveur gf
¢ e ot ganmization of the draft. There is & fundamental difference b
ween the provisions on jurisdiction and liability in Part A an'((i) tlf(;
prov:sfxons on sentencing in Part C. Part A and Part B belong together
g;es;)) ro:t/ris?snth?y Igief-itn% tgle conditions of criminal liability, whereas
sin Pa ecome operative only where liabili ist
ItI\:oul_d, ({fA course, be easy to let Part B and gart C oh:&bgl'giiy]u%gs‘ts.
h strikes me as somewhat surprising that the provisions on criminal
ilm galnptt :131 plac:}d 1ndPalrt BLSpecihc Offenses. All European Codes
'n to the author deal with criminal attempt, in the G
As 1 see it, it is artificial to look upon crimir al P
] rtif criminal attempt i
offense. The conviction should notpb‘e for crimi Bt e o
attempt. of murder, attempt of larcen nd 0. o e mbes bub for
ton ; [ Y, and 8o on. The definiti '
criminal attempt represents an extension. of tl initi hoae,
X , ) -of the definition -
cific offenses. Since there is a %:wral definition of attemp?,,otﬁhe:)p?
sions on specific offenses can be formulated with an eye onl o the
cogsummnted offensa. ~ y ¥ to the
am inclined to think that the whole of Ct '
. | i t. wapter 10
more naturally in Part A. To start the Parbopn “Sqec‘ivlgg léi)ﬁ}?e(g(s):sg’

with a chapter on “Offen. f icabili
o, i chapter on - Offer ses of GGeneral Apphcablhty ’ sounds almost

II. GenrrAL Provisions .

A. VOLUNTARY CONDUCT

* In section 301(1) voluntary conduct i ared ecessn>
cti uct is declared to
prerequisite of an offense, and voluntary conduct is deﬁl;lees ans incl y
m% u}l]n x:i:t,]an omissior, or possession.” * ' A
uch declarations of principle are usually lacking §
. . . I3 Y ]
‘(‘33)&?:8‘}\11”(1 in legal literature on criminal lmg the coh%eplzs Pal:(",? tlxmill
on"are considered to cover all kinds of punighable conduct. "

[ ]
In the Final Report, the word “voluntary” was deleted.

1453

1 raise the question whether “voluntary conduct” is required in
cases of self induced intoxication where the person violates a penal pro-
vision which is satisfied by recklessness, section 502(2). It is under-
stood that such provisions are applicable even in cases where the person
has been quite out of his mind because of the intoxication, and if this is
correct, section 502(2) is hardly compatible with section 301 (1{ with-
out giving “voluntary” a meaning so wide that it does not rea ly sig-
nify anything. The Norwegian Criminal Code has the following pro-
vision s section 45 : “Unconsciousness due to voluntary intoxication
{})toduced by alcohol or other means) does not exclude punishment.”

nconsciousness and voluntary conduct seem to be contradietory con-
cepts. If drunkenness is excluded as an cxcuse, this seems to be an
exi?)tion to the general principle of voluntary conduct.

orcover, I tend to think that analytically it is not correct to list

ossession ns & category separato from acts ind omissions. To be

punishable, the possession must be due to the cul({mble act of acquiring
possession or the culpable omission of getting rid of it. ‘

Consequently I should prefer to omit the somewhat textbook-like

definition in section 301(1).
B. OMISSIONS

Section 301, subsection (2) provides that a person who omits to per-
form an act does not commit an offense “unless a statute provides that
the omission is an offense or otherwise provides that he has a duty to
perform the act.” *

The first alternative, where the statute itself specifically makes the
omission un offense, does not raise special difficulties. The gecond alter-
native is, I take it, meant to solve problems as to whether an omis-
gion can amount to violation of a penal statute which, on the face of it,
seems to be directed against criminal actions, for instance homicide,
burglary or perjury.

It seems to me that there must be a slip in the text, The Comment
gnys that the subsection restates present ederal law: a person is not
liable for an omission unless he has a duty to act. The proposed provi-
sion itself says something different : That a statute must %;o'vl e that
the person has a duty to perform the act. This can hardly be intended.
More often the duty wilP:exrise out of administrative regulations (for
example the duties of railway personnel), of a contractual relation-
ship (the nursemaid must see to it that the child does not hurt itself)
ot of the creation of a dangerous situation (he who has made a fire
has to extinguish it before leaving). Whether the duty has a statutory
basis or not seems immaterial.

The criminal liability for omissions is not specifically regulated in
most European Codes. The Italian Code of 1930 has a provision in
article 40, subsection (2) which comes close to the provision of the

Study Draft: “Not to prevent an event which one has a legal obligation
to prevent, is equivalent to causing it.” The Greek Code of 1950 has a
gimilar provision in article 15. The question has been thoroughly dis-
cussed during the preparations of a new German Code. By the Second

¢ In the Final Report this clause reads “unless he has a legal duty to perform
the act’.
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Criminal Law Reform Act of 4 July 1969  the following provision was
inserted in the Criminal Code as section 13: “Anyboﬁy who fails to
avert the harm specified by a penal law, is only punishable uinder this
Code, if it was his legal obligation to avert the harm, and if the omis.
sion is tantamount to perpetration by commission.”

The intent of the last words in the German provision is that not
every omission in breach of duty incurs liability as a perpetrator, but
only an omission which could reasonably be equalized with the normal
{)er(s)ctrntion through an act. This restriction seems to be well founded.

t does not seem justified that every legal duty, for example every
contractual obligation to avert a harm, should lead to criminal respon-
sibility for causing the harm in case of breach of the contract. Suppose
X comes across a man with a broken leg in the woods in wintertime, far
nway from people, and accepts an amount of money to go to the nearest
village for help. Later X changes his mind and continues his trip, let-
ting the injured man freeze to death. This is certainly reprehensible
conduct, and many European Codes have specific provisions against
the omission of bringing assistance to a person in danger of death, but
can nonfulfilment of & promise make a man a murderer?

On the other hand it is doubtful whether » legal duty, existing
independently of the penal provision, shonld always be a prerequisite
to_criminal liability. There are cases in which a moral obligation
arising out of a personal relationship should not be denied protection
by criminal law.z Of course, if a court declares a man guilty on the
basis of an_omission, this implies that he has violated a legal duty.
But it can be asked: Is there criminal responsibility because there is
legal duty, or is there legal duty hecause there is responsibility. I the
reference to a legal duty as a prerequisite for punishability shall have
a tangible meaning, it must be that there shall exist such a duty in-
dependent of the penal provision in question,

To conclude: the proposed provision, even if the term “statutory
duty” is replaced by “legal duty,” seems to 2o both too far and not fur
enough to give an adequate solution of the complex problem of criminal
omissions, and that this is n field where it would be wiser to abstain
from a statutory solution.®

It is noted that under section 401(1) (b) on complicity a person is
considered an accomplice if, with intent that an offense be committed,
“having a legal duty to prevent its commission, he fails to make proper
offort to do s0.” The requirement of intent in this ense will exelude
the harsh results to which the provision would otherwise have led. It
is not to be seen from the comment whether any difference is contem-

plated between (statutory) “duty” in section 301(2) and “legal duty”
In section 401(1).

*The General Part of the German Criminal Code was totally revised by the
Second Criminal Taw Reform Act of 4 July 1069. This reform comes into force
1 October 1973, An intermediate and less thorough revision, coming into force
partly 1 September 1969, partly 1 Apri) 1970, was undertaken by the First Crimi-
nal Law Reform Act of 25 June 1969, '

*Bee, c.g., R. v. Ingtan, 1 OB, 150, quoted in PAULSEN AND KADISH, CRIMINAL
LAW AND IT8 Processes nt 25,

' For a more detafled discusslon 1 refor to my hook, THE GENFRAL PART OF THE
CRIMINAL LAw or Nonway § 1361065),
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C. KINDS OF CULPABILITY

i 1) defines the different kinds of culpability: inten-
tioi?x(iti;)nkr?gvgvi(nél ,lgckleasly and negligently. “Willfully” c{))‘]nugnszs_;
the first threo kmgs According to subsection (2) the cquu. ili lr
duired if nothing else is stated in the specific statute, 1s wil 1f‘ullgi. 11113
means that the most general line of division is between recklessly
" 1111§e§:111§y Draft differs from the Continental tradition, which ‘onaiy
has three main degrees of cylpla.bi.lit% h plarrg(;tslt;lydlllgtir;tg.lﬁzgrl}g]r (blq (1111‘ d-
Ly oo e A o ilmowingly”) 16 the kind of enlpability
intention (corresponding to “knowingly”) is f“:l kin of culpabibty
ordinarily required, the most important line o 63]‘1;,‘1‘ on gees be.
tween intention and negligence. Few Codes'trg to define th Torent

i culpability; normally this task is left to the cour S ang
ls{({,{:gﬁxﬁi tragition.)"l"he German Drafts of 1960 and 1962 l}zt\éi élcfhnrll;
tions of purpose, intention and negligence, but they were omitte ro
the final text in the revision of the Code in lf‘)(‘).). ) sektulcine

Negligence includes, in Buropean systems, the (,onscmlus Y Am aking

(“conscious negligence,” roughly corresponding to the merican
“recklessness”) as well as the inadvertent creat.m§ of a risk ( lqncgm
scious negligence”). It is conceded that the two forms of n}(:g |}getqtz
are psychologically very different, but it is generally thoug t t} tugl 1
would be difficult in practice to distinguish between thcm.] Some ‘nnes
specific penal provisions distinguish between gross neg dlgenf,fh utx}l1 d
ordinary negligence, but this distinction does not clqmcl e wi the
distinction between conscious and unconseious negligence (sec,
instance, section 18 of the German Draft 1960). here

The solution of the draft simplifies the decision 1n some casesd\ lere
European courts have difficulties in deciding whether the con uc s
intentional or merely negligent, and where there }ms_,’per}mpsf, somoc-
times been a tendency to extend the concept of intention too far. 3
the other hand it seems that the distinction between reck]essr:(;ss 'g(l) d
negligence inust be difficult to draw in practice. As I read sec imn 2

(2) (c) and (d), the objective deviation from the stundar(‘l is t‘ he same
for the two kinds of culpability : the conduct mugt represent “a grlqss
doviation from'acceptable standards of conduct.” The difference 11;33

in the degree of awareness in the actor. If A and B are driving Bglua st,)s
wildly, and 4’ is acutely aware of the risk he is taking whereas Fubed
compYetely in his own competence and good luck, 4 couldg): conv!cted

of manslaughter if somebody is killed, while B could lb(‘,o.nv‘lrc t

of negligent homicide only. It seems that the court woxvx‘l(] e lfr[n' ,_,rlea :

trouble: making its decision about the state of mind of the offender,

if it wag not ‘assisted by an admission from the defendunt: ndurds of
The draft requires a gross deviation from acceptable stan ].Inr}s o

conduct to ‘esml()Hish negligence. European systems «lo not tm\mf yl {l\‘\:
this requirement, but in some—not all—countries it is accepted t .jl]
there must. be a greater deviation from the standard to m(:ufl ?]r ”3[“}‘}
rather than civil liability. T sympathize with the solution o btfel ra t
with regard to offenses such as homicide, but T am more doubt.ful with
regard to regulatory offenses, Here 1t seems to me that even a §13u}.llqr
deviation from the acceptable norm Sh()ll].d. ncur h.ul)lhty. I.}n‘s is
more appealing than to fall back on the traditional device of Am(\rlcmﬁ
law, strict liability. The definition in the druft seems to exclude suc

a flexibility of the negligence concept.
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D. CAUSAL RELATIONSHIP BETWEEN CONDUCT AND RESULT

In section 305 the draft gives a definition of causal relationship.
Although the concept of causation has attracted great interest in Eu-
ropean literature of criminal law, legislatures have normally abstained
from giving it a definition. The Italian Code of 1930 is an exception.
In section 41 it gives rather complicated rules on concurrent causes
distinguishing hetween preexisting, simultaneous and su ervening:
causes—rules which it is suspected, have created more: difficulties of
Interpretation than they have solved, . ‘

The comment in the Study Draft mentions that an alternative ap-
proach would be to have no specific provision on causation, leaving
the matter of judge-made law, but tI:at the proposed section is in-
tended to be an aid to uniformity and clarification. Tt is doubted
whether the provision will be of much help. Legal questions concern-
ing causality occur rather rarely in criminal cases. When questions of
cuusntion arise they will most often be questions of a factual nature
pertaining to the competence of the expert. But, although infrequentz
mn_practice, the logal questions may be very complex and not easily
solved through one short formula. The proposed provision deals only
with a part of the problem of causation. Thus it does not deal with the
solution of cases in which the chain of causation has been of an irreg-
ular kind (the question of “adequate causation” in Continental
tel:i};mology).‘

1 meaning of the provision is, if I interpret it correctly, i
the case of concurrent causcs, the “hut for” tzgt. should not g’:ll;;ltiég
to each single cause, but to the concurrent causes taken togother, If
< and B each mderondently administer one ounce of a poison to the
victim, and one half ounce is the lethal dose, the death would have
‘f"ollmvcd”even if either A or B had not acted. According to a strict

but for” test, none of them could be said to have causes the death
but according to the proposed provision they will both be held re-
sponsible. If 4 administered one ounce and B one quarter ounce, 4
will be responsible, whereas B can only be punished for attem sted
murder. If 4, B and € each administer one quarter ounce they willl all
ggtr::g?g?xl;gi. {)f E,wo tqr nl(z)re ersons have acted in complicity it is
1 305, but section ici 1 1mi
fa(I',il]itwtion) o 0 ppiice 1 (complicity) or section 1002 (criminal
have no objection to these solutions, but have

application of rfjle proposed rule when the unlawful gg;lgge::&gtcgg?
currently with a cause for which nobody is responsible, for instance a
disense or defect, or an accident. 4 gives a sedative to a railrond signal
lgmn, with the effect that he is unconscions when he should have per-
}ormcd his duties, In the meantime a flood destroyed a bridge which
e h]nd to cross to perform his duties, so even without the ive he
\v]ou d? have been missing. Is A responsible if a railroad accident takes
place? It seems doubtful whether in such cases responsibility for
%t}us.u.tmn should be stated unless the unlawful act has led to a change
{ i)tl Instance with regard to the time or the circumstances of the re-
u ) ‘“‘?}nch makes it natural to look upon the outcome as a different
lesllllntnf r;)ml@hntl wluc]h would otherwise have occurred.

M nclined to think it would be wiser to d i
leave it to the courts to solve the problems. eloto the soction and

4
Beo ANnENARS, THR GENERAL PART or THE CRIMINAL L.Aw or NoRwAY §12. V.
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E. COMPLICITY, FACILITATION AND CONSPIRACY

Section 401(1) defines the liability for accomplices. I have had
some difficulties with the interpretation of these provisions, which do
not seem to be drafted with t}le same clarity as most other parts of
the draft.

Subsection (1)(a) deals with the case where one person acts
through an innocent, or irresponsible person—in Continental termi-
nology the responsible person is here spoken of as “indirect perpetra-
tor.” * Subsection (1) 8)0) is apparently intended to cover the ordi-
nary type of complicity, but as the paragraph is drafted, it seems to
dux;f with the same cafegory ns subsection (1)(a). The difficulty lies
in the words “such other person,” ** which refers to the “innocent
or irresponsible person” who is mentioned in the preceding para-

raph.

. There are two differences in wording between paragraph (a) and
paragraph (b), the justification for which secms dubious.

Subsection (1) (c) defines as a separate category of cmnplicitfv the
case where a person “is a co-conspirator and his association with the
offense meets the requirements of either of the other paragraphs of
this subsection.” This scems redundant and confusing. 1f the conduct
of the defendant is covered under paragraph (a) or (b) it is im-
material for the question of guilt whether he is also a conspirator.
The comment explains that subsection (1) (c{) rejects the doctrine of
Pinkerton v. United States, that mere membership in a conspiracy
creates criminal liability for all specific offenses committed in fur-
therance of the conspiracy. Lf paragraph (c) is omitted it seems to

follow from the principle of legality that liability as accomplice only
exists when the requirements in paragraph (a) or paragraph (b)
are met. Moreover, t‘xe intended result seems to follow explicitly from
soction 1004, IT it is felt appropriate for the sake of clearness to men-
tion the limited liability for conspirators also in section 401, it would
be proferable to do it by a specific provision, rather than by listing
the conspiracy cases as a se;'mrut(-. category in addition to the cate-
gories mentioned in paragraphs (a) and (b).

In paragraph (a) the act of the accomplice is described as to cause
or aid the innocent, or irresponsible person to engage in the criminal
conduct. In paragraph (b) the act is described as to command, induce,
procure, or aid the other person to commit the offense. Is a difference
intended between “causes” in pnragmph (a) and the more detailed
“commands, induces, procures” in paragraph (b), and if so, what
should be the justification for this giﬂ'erence? The linguistic reasons
which are given in comments to a similar provision in the Model Penal
Code (Tentative Draft No. 1, at 16-17) are not perfectly convincing.

Secondly, the omission to prevent the commission of the offense is
explicitly mentioned in paragraph (b), but not in paragraph (a).
Is there any reason why the intentional omission, in breach of duty,
to prevent the commission of an offense should be punished if the
perpetrator himsel{ is guilty, but not if he is innocent or irresponsible?

¢ In the I"inal Report, “an innocent or Irresponsible person” was changed

to “the other”,
** In the Final Report, *'such other person” was changed to “the other".
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Several modern Codes have dropped the distinction between com-
plicity to & guilty and to an innocent perpetrator, just stating in a
general provision that the penalties provided in the specific provisions
shall apply not only to the one who committed the act but also to
any who f}l'll'thel'ed it by instigation, advice or deed.® This seems a
simple and logical solution, which seems to work well in practice.

I'mote that the Study Draft deals differently with the two categorics
insofar as “the kind of culpability required for the offense” is suf-
ficient for the accomplice to an innocent or irresponsible person,
whereas “intent that an offense be committed” is necessary for an ac-
complice to n guilty person. Aiding with knowledge that the other
intends to commit a crime is punishable, if at ull, as the lesser offense
of facilitation (section 1002). This distinction is foreign to modern
turopean Codes, where the general rulo is that the requirement of
guilt is the same for the accomplice as for the perpetrator. If it is felt
that justice requires a limitation of the accomplice concept to cases in
which there is intent that an offense be committed, and accordingly
that special provisions on criminal facilitation are necessary, the ques-
tion is raised whether the same should not apply when the perpetrator

.

is innocent or irresponsible.

It should be mentioned that in Furopean Codes solicitation as well
as participation in a conspiracy normally would be considered com-
plicity if the offense is committed according to plans. If the offense
18 not committed, the soliciting or conspiring person could, according
to most modern Codes, be punished for attempt, provided his activity
has progressed beyond mere preparation which does not fall under the
definition of eriminal attempt. Conspiracy itself is only punishable
with regard to offenses for which this isexpressly provided.

F, senrarn DISFEASE OR DEFECT (SECTION 503)

The diflienlt problem of the effects of mental disease or defect is, as
in the Model Penal Code, solved through the formula that responsibil-
ity is excluded if the person as a result of the disease or defect “lacks
substantial capacity to nppreciate the criminality of his conduct or to
conform his conduct to the requirements of law.” The formula comes
close to the solutions chosen by several Touropean Codeg, for instance
the German Code of 1871 (as amended in 1969) and the Swiss Code
of 1937. The German Code has this wording (section 20) :

Anybody who at the time of the act is incapable of ap-
preciating the unlawfulness of his act or of acting in accord-
ance with such an appreciation, by reason of 2 morbid mental
disturbance, a serious disturbance of consciousness, mental de-

ficiency, or other serions mental abnormality, acts without
guilt,

As will be noted, the (ferman Code uses the expression “is incapable
of appreciating” whereas the Study Draft has the expression “lacks

substantinl capacity to appreciate. . . .” It is not clear to me whether
thisis a real difference or not.

—— e

*See, c.g., Swenisn Crim. Cone ch. 23, §4; Danisu Crir. Cone §28.
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i isi i : bly well, and that
Tt seems as if provisions of this type work reasonab! )
sychiatrists fegl competent to testify on the question \v!}etherdth(z
gefendunt was capable of appreciating the criminality of his con tl}l)(}: y
or of acting in accordance with such appreciation. In my opm(;on 2
is bound to be an illusion. When a mentally disturbed person oel?_ no
conform to law I do not see how it could be decided whether tflS 1s
because ho was unable to conform or because he chose not to con (’i}'lm
although he was able to. The test is of a metaphysical character. The
law, by presupposing, in accordance wml:i unr:flgcte(t] gor'rl‘(lirézo:xlpi?zst(:;
that the normal person has n power to act or not to act, bui
ix:deterministic Eypothesis. Fpl_xrther it reé;\}{)p?seez trll:)atr ;ﬁea;g?él;a;g
isturbed person may lack this power, but 1 ;
?:t;lle )deterr)'minﬂtionyof when thgs is the case. % therefore SUb'mltft?{:g
when a court or a psychiatrist makes a decision on the b;tlsm 0 s:)
test, what they real{’y do is make a moral judgment: V%as he Ellx:lr; s
derz,mged that it seems unreasonable or unjust to hold lm‘(:tf*n. ; th%
responsible 2 For this reason I find mtell]ectua:}y n}orfehsa(tllrsmgtn:& the
for which was put forward as an alternative In the draft of &
{\?:)g](:{l%erxal Code: wI\)'hether his capacity to ap{)recm.tc. the cnmmfa{lt‘z
of his conduct or to conform his conduct to the reqlurelge{gs o (z)xn-
“is so substantially impaired that he cannot justly be held resp
e i jatric diagnosis, is used by
Another wav, which sticks closer to psychiatric ¢ mbnc sis, Is used by
some of the Scandinavian Codes. The N;)rweg:}ll?lbler{;nég;zn mijt rde
i i act is not puni
states simply (section 44) that an ac , Dl ore o
while the perpetrator was insane or unconscious. Insane : mens
i i iatric terminology. The law does not a
sychotic according to psychiatric oy e e eed on tho
connection between the disease and the act s b 0
v?;‘: that such a connection must always be S“?}?eﬁtfﬂ tv;ig:tt zg; ;22::22
ommits a crime, and that in any case the nent of insn
ggzg;l\scshould be a matter of mental health, not of crumf;al ]tustlgg.
The Swedish Code has a more elaborate provision as chapter 33,
section 2: .
i i itted under the in-
For a crime which someone has commi )
fluence of insanity, feeble-mindedness or other nbnor_mnlht.l{
of such profound nature that it must be coq&de;ed equlvz:1 (oier
to insanity, no other sanction may be applied than surre o
for special care or, in cases specified in the second paragraph,
fine or probation. -, ity alto
i isi ons 0-
will be seen, this provision does not exclude resp ty al
et%ir' some sanz:tionspnre prohibited, others allowed. A}ptwog:tx;r{
this, the Swodish Code differs from the 'I;Ttnrlwcgllsm (t‘}(l)jf: :l?“ éwnccypof s
i i g naer 3 d 2
it requires that the act has been committed u e ericion 1o
: bnormality; on the other hand the scope o the 1
:31‘;2:1‘:110?1 ?(? covery;tbnmvmal ity which cannot be (h.l}gl\ﬂj(c‘;d as in
By (DO b e eovision somewhi i betveen
My personal preference woulc a provision son ntion. Trom
the Norwegian and the Swedish Codes: abs to exemption, trom
imi inbility in tho case of insanity (psychosis), with m
g;;:lgrl\gi‘:)lnlglfbthig rule to cover mentally” abnormal states which are

« MopgL PexNATL Copr, comment at 27,157 (Tent. Draft No. 4).

-
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rofound enough to be considered equivalent to insanity. I realiz

owever, that the workability of the system may be highly correlat
to the organization of forensic psychiatry. In the Scandinavian coun-
tries the defendant is always examined by court-appointed psy-
chiatric experts whenever there is a suspicion of mental illness or
defect, and organizational measures are taken in order to secure a
uniform terminology and practice. Thus, in Norway there is estab-
lished a Commission of Forensic Psychiatry which examines the writ-
ten reports of the experts and males the comments it may find appro-
priate. In the United States the situation is very different.

(G. BELF-DEFENSE (SBECTIONS 603—607)

One cannot. but be struck by the difference in drafting techniques
between European Codes and the Study Draft on this subject. Euro-
pean Codes tend to deal with the subject in short. provisions in general
terms, whereas the Study Draft has ve dctaileé provisions, dealing
sepamte]g with self-defense, defense of others, and defense of pre-
mises and property, and within each of these categories it makes dis-
tinctions between the use of deadly force and other force. The provision
of the German Code (as amended by the Criminal Law Reform Act
of 4 July 1969) on self-defense (including defense of others and de-
fense of property), consists of 30 words only (section 32). In addi-
tion there is a section on marginal transgression of the limits of jus-
tification, consisting of 17 words (section 33). The Swedish Code
deals with the subject in more detail (chapter 24, section 1), but is
nevertheless very short as compared with the Study Draft. Contrari-
wise, the provisions of the German Code which correspond to the
sections of the Study Draft on “conduct which avoids greater harm”
(section 608) and “duress” (seetion 611)* are rather more elaborate
tChan their American counterparts (see sections 34-35 of the German

ode).

I note these differences without drawing any conclusions. For the
person engaged in defense of himself or others I do not think a detailed
statutory regulation gives more guidance than a provision framed in
general terms, leaving more to sound judgment and common sense.
But for judge and jury the detailed statutory solution gives, of course,
more stringent guidance than general formulations (compare the re-
marks of Professor Schwartz in the Study Draft at Ixi-Ixii. And it
may well be that the situation in American Federal law, described as
“non-statutory and chaotic” (Study Draft at 1xi, and the reformative
goals of the draft, make a highly detailed statutory regulation
appropriate.

H. MISTARE OF LAW (BECTION** 810)

The draft has a rather narrow description of circumstances under
which mistake of law excuses from criminal liability. As far as the
{)rowsmn goes no objection could be made. Some Kuropean Codes
1ave taken a holder conrse, Tn Norway the rule, as worked out. by the
Supreme Court in interpretation of the relevant provision of the
01;‘%“1;31{\ 3';2::;"-‘;‘;12}&2?‘?;;\‘;"9 deleted in the Final Report, Study Draft section

**Study Draft section 610 s Final Report section 609,
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Criminal Code, is that ignorance of law excludes ligbility when it is
wexcusable,” which here means the opposite, not of “inexcusable,” but
of negligent. The ignorance of law exonerates if no blame or fault can
be attributed to the offending person. Thus the principle of blame-
worthiness or fault as n prerequisite for criminal liability is upheld also
in this connection. In Germany the same rule has been accepted by the
Federal Supreme Court after World War 1I, and it is now given
statutory force in the Criminal Code (section 17), as amended in 1969.
The provision reads as follows:

If the perpetrator in committing the act lacks the under-
standing to {))e acting unlawfully, he acts without guilt pro-
vided he was unable to avoid the mistake. If he could have
avoided the mistake the punishment may be mitigated in
accordance with § 49, subsection (1).

The well-known Swedish Professor Thornstedt in his remarkable
monograph on mistake of law, after a thorough discussion of various
solutions, comes to the conclusion that the solution thus embodied in
Norwegian and German law—“the doctrine of fault"—is to be pre-
ferred “de lege ferenda.” A person who has shown reasonable care in
observing the law should not be declared guilty of a criminal offense,
and Thornstedt does not think that law enforcement should have to
suffer through this solution, provided the requirement of heedfulness
is made relatively severe.” Experience from Norway and Germany
would seem to support this view.

The comment, of the Study Draft (at 47) explains that not even the
limited defense defined in section 610 is available for infractions
where proof of culpability is generally not required. It seems to me
tough justice to inflict a fine or other sanction, be it called punishment
or not, on a person who has acted in good faith on the words of a
statute, a judicial decision, an administrative order, or an official in-
terpretation by the appropriate public authority.

III. Tun SENTENCING SYSTEM
A. GENERAL REMARKS

The sentencing system is a battlefield of differing ideologies and
assumptions concerning the functions and possibilities of punishment.
1t is also a field in which American experiments have met with great
interest and exerted a considerable influence in Europe. Of the pro-
posals in the Study Draft some are in accord with the prevailing
trend in European systems whereas others, especially the sections on
indefinite sentences, run counter to them,

According to section 3001 the sentencing provisions of the draft are
applicable to “every person convicted of an offense against the United
States”. I assume from the context that “offense against the United
States” here means offense falling under Federal jurisdiction, and that
the provision does not contain a substantive limitation as section 109
(ae)* might seem to indicate.

*For a fuller discussion with reference to the book by Thornstedt, see Ande-
naes, Ignorantic Legis in Scandinavian Criminal Law in Fesays 1x CriMINaL
SoenNcE (Muelier, ed. 1961).

*Study Draft section 100 (ae) is Final Report section 109 (an),
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The draft does not contain a general statement on the purposes of
sentencing, but inferences can be drawn both from the section on Gen-
eral Purposes of the Code (section 102, especially subsections (a) and
(c)) and from the criteria mentioned for the applications of special
sanctions, for example, section 3003 on persistant misdemeanants, sec-
tion 3101 on probation and section 3202 on extended terms for fel-
onies.* For comparison it might be interesting to quote the general
statements on sentencing in two modern Codes, which represent very
different philosophics of criminal law, the Swedish and the German

The Swedish Code of 1962, chapter 1, section 7 provides: '

In the choico of sanctions, the court, with an eye to what is
required to maintain general law obedience, shall keep par-

ticularly in mind that the sanction shall serve to foster the
sentenced offender’s adaptation to society.

The German Code, section 46, as amended by the S 1 Crimi
Law Reform Act,4J l,xly 1969, prZ)vides: y scond Griminal

. :The guilt of the offender is the basis for the choice of pun-
ishment, The effects of the punishment which are to be ex-

pected on the future life of the offender in society, are to be
taken into consideration. ’

Subsection (2) of the provision contains an enumeration of cirenm-
stances which the courts must take into consideration, for example
the motives and goals of the offender, his previous life and his conduct
after the act, especially his endeavors to make amends for the harm‘

B. CLABBIFICATION OF OFFENSES (SECTION 3002)

The draft classifics offenses into six categories: three classes of
felonies, two classes of misdemeanors, and the category of infractions
which is not further classified. Infractions are declared to be non-
criminal. )

This classification is much more detailed than the classifications
which are found in Kuropean Codes. Most Codes only have two or three
classes, for example, crimes, delits and contraventions in the French
Code and Verbrechen, Vergehen and Ubertretungen in the German
Code. Somne codes have no cﬁlssiﬁcaﬁion at all, but speak uniformly of
crimes or offenses, for instance the Danish and the Swedish Code, or
English law after the Criminal Law Act of 1967. German law has, in
the post World War II period, in addition to the three cate, ories of
criminal offenses, created the noneriminal Ordnungswidrigkeit. which
may be the closest, parallel to the infractions of the Study raft

he classification in the draft has purposes different from those of
the classifications in European Codes. The purpose of the Iatter classi-
fications is threefold: (1) to have denominations which express the
greater or lesser gravity of the offense, (2) to facilitate technically the
restriction of some rules to one or two of the categories (for example‘
that only attempt of a crime, not attempt of a misdemeanor, is punf

*In the Kinal Re . ' ¢
Tnprisonene port, “Extended Terms" was cbanggd to “Upper-Range
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ished), (3) to work asa demarcation line for procedural purposes. The
clussification in the draft, on the other hand, has its main purpose in
defining the limits of punishment. The classes are primarily categories
of maximum punishment. The classification of Kuropean Codes has
no corresponding function, since each criminal provision contains the
maximum, and sometimes the minimum, penalty. (For example, rob-
bery is punished with imprisomment from 6 months to 10 years; lar-
ceny is punished with imi)risonment up to 3 years.

A direct comparison of the draft with the classification of European
Codes therefore is of little interest. The classification of offenses in the
draft is one aspect of the sentencing system, but an aspect which can
be isolated and discussed apart. The question could be put thus: is it
preferable to express the statutor maximum punishment directly in
ench eriminal provision or through reference to one of a limited num-
her of eategories? I do not consider this a very important question,
since the court will have a wide range of choices within each category.
The choice of category therefore will not strongly restrict the choice
of maximum term. Moreover, there will exist a possibility of reducing
the category (section 3004).* The designation of an offense as felony
or misdemeanor represents an exemptton from this flexibility. The
maximum term ﬁxeg by the court for a felony will be at least 5 years (3
years imprisonment and 2 years parole, see section 3201(3) ), whereas
the maximum term for a misdemeanor will be—dependent on further
consideration of the draft—1 year, 6 months or 3 months (scction 3204
and comment at pp. 286-7).** Lspeciully if one of the two lust terms
are decided upon by the legislature there will be a gap between the most
serious sentence for a misdemeanor and the most lenient sentence for a
felony, and 1 understand that the draft purposelg has tried to avoid
an intermediate sentence—“one too short for rehabilitation but longer
than necessary for shock purposes” (Study Draft at 290).

It appears from the comment that the draftees of the Study Draft
felt little doubt about the advantages of the classification system, and
that similar classifications have been provided in other modern Amer-
ican Code revisions (Study Draft at xxii, xxxiii and 268). Neverthe-
less I feol inclined to prefer the traditional European solution, It
seems to be simpler, and I ses no real advantage in confining the
choice of the legislator to six defined steps on the lndder. The comment
to the draft refers to and exemplifies the chaotic and inconsistent
categories in pregsent Federal law (Study Draft at xxxil-xxxiii and
968). But as indicated there this state of affairs is the result of
historical accident, not of considered judgment. When sentencing
maxima are contemplated in the setting of a systematic and compre-
hensive Code there is no reason to expect inconsistencies or chaos
because the limits for judicial discretion are fixed in connection with
ench offense. And it may well be that there is greater need for judi-
cinl disoretion in one type of offense than in another—that one type
et | ' o -

® This secton was deleted in the Final Report and appears only as bracketed
subsection (8) of section 3001

eeIn the Final Report the maximum term for a felony does not have to be §
years; it may be any term up to the statutory maximum. The statutory maximum
fixed far a Class A mlsdemeanor by the Final Report is 1 year with 6 months In

brackets. All statutory maxima are set forth In Final Report sectlon 3201,
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of oflense covers a wider range of gravity than another. I am aware
that the classification system has some terminological functions in

formulating various rules (for example, sections 607, 3301 and 3105),
but I do not think this is essential. ‘ \

C. PROBATION AND UNCONDITIONAL DISCHARGE

Section 3101 gives the court wide discretion to sentence to probation
(or unconditional discharge) for all categories of offenses, and, in
subsection (2), restricts the application of prison sentences to cases
in which such a sentence is called for by one of the reasons enunciated
under subparagraphs (a), (b) or (((:f ,

This regulation differs from traditional European Codes in several
respects, but is, on the whole, in harmony with recent trends of law
reform. T shall briefly comment on some points.

1. Form of Suspended Sentence. When suspended sentences were
introduced on the European continent towards the end of last century
it was in the form of suspension of execution of a fixed prison sen-
tence. The sentence may or may not be combined with supervision by
a probation officer. This is still the dominant form, but law revisions
in several countries in the {)ost World War II period have, inspired
by English and American law, introduced suspension of sentence as
an alternative. This is the case in Denmark, Norway, and Sweden.
(In Germany, on the other hand, this alternative has been discussed,
but not, accepted.) .

The difference between such modern legislation and the Study Draft
is that the Study Draft does not give the court the possibility of meas-
uring out a fixed prison term, the execution of which is suspended. I
realize that this would not fit in well with the system of indefinite sen-
tences which the draft establishes for felonies, but I am inclined to
think it might be a useful alternative in the field of misdemeanors. I
mention that English law introduced suspension of execution of sen-
tence as an alternative through the Criminal Justice Act of 1967,

2. Choice Between Suspended and Unsuspended Sentences, In Con-
tinental Codes the unsuspended sentence has traditionally been con-
sidered as the rule, suspension of sentence as an exception which needs
justification. In practice, however, the suspended sentence has in many
countries become the normal sanction against first offenders who have
committed less serious crimes. And newer Codes tend to accept suspen-
sion of sentence as a normal or even preferable choice for the judge.

8. Restrictions on the Use of Suspended Sentences. European
Codes used to have rather strict limitations on the use of suspension
of sentence. Suspended sentences were, for instance, excluded for
serious crimes, for prison terms of more than 8 (or 6 or.12) months, and
for persons who had previously served a prison sentence. The develop-
ment in recent reforms goes towards the;mlnx%xon,q", abolishmant of
such restrictions. The formulation of Study Draft section 8101 (2)
seems to me very adequate. It could be asked whethser the list of factors
to be considered (subsection (3)) is very useful, but it certainly does
no harm, N I T

4. Supervision. It is not explicitly stated in thé, draft whethér a
sentence of probation always includes supervision by a probation of-
ficer or another fit person, but as far as I know this is traditionally
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considered an essential part of probation. Modern Furopean Codes
give the judge the chajce of cstablishing supervision or not. In manz
ises where o suspended sentence is adequate, supervision 'of the o -
onder seems quite useless, as for example, when a middle-aged house-
wife is convicted of ‘shoplifting. Economy as well a$ the wish to avoid
ﬁhqecmg' assary humilitation of the offender seems to commend the pos-
sibility of a suspended sentence without supervision. In the Swedish
Ctiminal Code, probation (chapter 28) is always combined with stiper;
vision, but if supervision scems uhnecessary the cotrt may hand out &
suspended sentence withont supervision (chapter 27, section1). .~ |
5. Periods of Probation. Section 3102 fixes the period of probation
at, 5 years for felonies, 2 years for misdemeanors anid 1 year fof in;
fractions. The comment to the provision says that the draft changes
present law in denying the court the powét to fix initially a shorter
iod of probation. , o
peﬁo Continental Codes the modern tendency has been to shorten thé
periods of probation. Thus the Norwegian de in 1955 changed the
normal period from 3 to 2 years but empowers the.court to go up to
5 years in special cases. The Danish Code, as amended in 1961, pro-
vides “not more than 3 vears”, but under exceptional circumstances
up to 5 years. The Swedish Code has a fixed period of 3 years. The
German Code, as amended in 1969, authorizes a period of at least 2
. L most 5 years, .
m((ii. a[f/ﬂrgonditvy;onal Discharge. The power of the judge to grant un-
conditional discharge is unknown in most European Codes, and in most
countries legislators would probably be hesitant to introduce this in-
stitution, because of foar that the public would not grasp clearly the
distinction between ncquittal and discharge. However, bhoth the Swed-
ish Codsé of 1962 and the German Second Criminal Law Reform Act of
1969 authorize unconditional discliarge nnder certain circumstancos.
The Swedish Code, chapter 33, section 4(3), provides: “A sanction
may be completely dispensed with, if becanse of special circumstances
it is found obvious that no sanction for the crime is necessary.” The
German law (Criminal Code, section 60) has a more narrow scope, It
authorizes an unconditional (ilsch'arge only “when the consequences of
the act, which have hit the offender, are so serious that the imposition
of a penalty would obviously be out of place.”’) . L
Personally T do not feel.stronFl({ about the objections raised against
the institution of unconditional dischargé. On thg other hand_ a gus-
pended sentence which does not fix a penalty and does not impose
supervision comes very close to serving the same function as ar un-
conditional dischargs. ' ' ‘ .
| 'D. DEFINITE AND INDEFINITE SENTENCES .

t makes a fundamental distinction between felonies and
mi'gl:m%::lf)rs with regard to the sentencing system. A sentence of
imprisonment for a misdgmeanor shall be for a definite berrnf fixed b
the court. A sentence of imprisonment for a felony, on the other hand,
shall be indefinite.* The maximum term is fixed by the court within

oIn the Final Report, a sentence of imprisonment of more than six months,

whether for a felonyor i misdenieanor, i Indefinite. A shorter gentence 1 definite
whéthér for a felony or a misdeménnor,

BR-BOR  Tloovol i - -3
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certanin limitations. The ordinary maximum prison term for all cate-
gories of felonies is 3 years (in addition to a parole component of 5
years for Class A felonies, 3 years for Class B felonies and 2 years for
Class G, felonies).* Extended terms of up to 25 years’ imprisonment
for Class A felonies, 12 years for Class B felonies and 5 years for
Class C felonies ¢an be imposed under the conditions specified in sec-
tion 3202(2), but the reasons must then be set forth in detail.**
Normally the sentence has no minimum term, but for Class A and
Class B felonies the court may under exceptional circumstances im-
pose a minimum term. The release date will be determined by the
Bourd of Parole.

In European Codes the prison sentence for all types of offenses is
for a definite term, but with certain powers for the prison authorities
to grant Hm;‘ole after the prisoner has served, for example, two thirds
or one half of the term. Indefinite sentences are known in the form of
measures of safety and rehabilitation, which may be imposed on special
categories of offenders, for instance mental defectives or persistent
reciﬁivists, and which are not considered as punishments.

Up to World War II the principle of indefinite sentences was met
with great interest among many European penal reformers, The idea
that the offender should be kept in prison as long as necessary for his
reform, not longer and not shorter, is easy to grasp and gives the penal
system a seeming rationality which is felt lacking in the ordinary
meting out of punishunent. The trend has, however, definitely changed.
Few European criminalists would, today, favor a system of indefinite
prison sentences. In fact the indefinite sentences for certain categories
of offenders (the measures of safety and rehabilitation) have come
inereasingly under attack.

The reasons for this change of trend might be summarized as fol-
lows: (1) Thereis a breakdown in the belief that a hospital analogy can
be applied to a prison. Criminological rescarch has shown that many
beliefs have been based on wishful thinking, and has made us realize
that we know little about how to reform offenders, and still less about
the criteria for deciding that reform has been achieved. (2) It is felt
that decisive decisions about & man’s life should be taken by the courts,
working in the light of publicity, not by administrative agencies, be-
hind closed doors and without procedural safeguards. (3) An indefi-
nite sentence is considered to be a harder strain on the prisoner than a
sentence where he can calculate the day of his relcase. ?4) Experience
seems to show that the so-called measures for safety and rehabilitation
have come to sweep in a great many petty recidivists, more a nuisance
than a danger to society, thus violating the principle of a reasonable
proportion between offense and sanction (although the measures, as
previously mentioned, are not considered as punisﬁment).

[, SENTENCING FFOR MISDEMEANORS
The different principles applied for misdemeanors and felonies in

the Study Draft is motivated by the different aims of punishment in
the two categories,

*Phere s no “ordinury maxinium tevm” in the Final Report for all clnsses
of felontes, Additionnlly, In the Final Report, the parole component is not statu-
torily fixed according to the class of felony, but rather, is generally one-third of
the term actunlly hnposed, See section 3201,

**1n the Finnl Report, a hearing must be held.
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For misdemeanors deterrence is the only end to be served, since
neither the, time available under misdemeanor sentences nor the place
where, suchsentences are, served, lend themselves, to educational pro--

ams; for incapacitative purposes short sentences are inadequate.

ince no reeducatien or: re}:?bﬂlwtlon program 18 or can be under-

taken in short terms, there 15 no occasion to measure the prisoner’s
progress towards reform with a view to eurly relense, (Study Draft at
xxxiv and 286-287.) | Ny ; . . A
1 huve three comments; none of them contradicts the conclusion of
the draft that a system of definite sentences is preferable for mis-
demeanors: (1) Deterrence refers both to the effect on.the prisoner
and on others who might be tempted to violate the law. This some-
times seems to be forgotten in the comments to the draft. It is stated
that there “is growing awareness that misdemeanor sentences longer
than six months, and even long‘ﬂ;r than three months, serve little, if
any, penological purpose, may harm rather than help the prisoner,
and thus impose unnecessary drains on the correctional system” (Study
Draft at 286). Even if a three months’ sentence has as good or better
effects on the offender than a longer sentence, this does not preclude
that the longer sentence may have u superior and useful general deter-
rent effect (as implicitly accepted at xxxiv). (2) Deterrence should not
be taken in a narrow sense, comprising onl?( the conscious fear, but
should also include the moral effects of penalization—criminal law as
u means of creating and strengthening moral inhibitions against so-
cially reprehensible conduct.® The graduation of sentences may have a
certain fll)mction in this direction. (3) It seems unduly defeatist when
the comment to the draft categorically excludes the rehabilitative
purpose of short sentences. As will be seen from the next section of
this paper, I am not a strong believer in rehabilitative effects of im-
prisonment. However, penological literature gives examples of in-
teresting therapeutic experiments in short term institutions, Certainly,
many misdemeanants do not need any kind of “trentment” or “rehabili-
tation” plan—this will apply for many white collar offenders. In many
other cases lack of time, resources and, above ull, knowledge make
possibilities small. But all this should not exclude an effort to do what-
eyer ible. To deprive 2 man of his liberty for several weeks or
months is such a far reaching infringement on his life that there seems
to be a kind of duty for society to do whatever it can to help him solve
the emotional and social problems which may have brought him to
rison. This question may look somewhat different from, say a Scan-
inavian perspective, where only n small fraction of offenders ure
sentenced to mote than one year of imprisonment, than in the United
States which has rélied so heavily on long prison sentences.®
The comments to the draft express the opinion that if the maximum
for misdemeanors is fixed at 1 year, provisions permitting parole of
a defendant after sorving 6 months should be considered (see p. 287).
I wholeheartedly agree with this suggestion. Scandinavian Codes au-

8 Yee Hawkins, Punishment and Deterrence: The Educative, Moralizing and
Hubituative Effects, 1969 Wis. L. Rev. 550.

% Thus, in Norway in 19868, 2,055 persons were sentenced to unconditional im-
prisonment for felonies, but only 157 sentences were for more than 1 year, and
only 8 for more than 3 years, Of the more thun 3000 prison sentences for mis-
demeanors the great bulk were for less than 3 months,
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thorize release on parole for considernbly lower séntences. This ques-
tion has been the subject of coordinated legislation in all the Sean-
dinavian countries in recent years! In Denmark, Finland, Norway and
Sweden the rule now is that a prisoner is eligible for parcle wheii he
has served two thirds of the sentence, but at least'4 months. The ¢ reat
majority of prisoners are released on this date; otily when spetial tif-
cumstances make rolease inudvisable is the date of releass postponed;
and perhaps the whole term served. When special refisons so warrant
the prisoner may be released aftor having served half of the sentence
at least 4 months. This rule is used rather restrictively,’and has its Tost
mportant field of applicition for long prison sentotces. The German
Code. section 57 (as amended in 1969) has rulés similar to' the'Scaric
dinavian laws, but the minimum term which has fo be served before
release is here fixed at only 2 months. ‘ : h 1

.1 note that the draft has no minimum for a' prison 'Sentence, '‘and
since the maximum for a Class B misdemeanor is 80 days, I take it that
the great bulk of misdemeanor sentences will be of Very short duration.
The question of an absolute minimum is not mentioned in the 'tom.-
ments (but is perhaps discussed in the Working Papers). Many mod-
ern European Codes try to avoid the very short prison sentences, which
are thought to degrade the offender and expose him to undesirable
prison acquaintances without having a great 5eterr’ent effect. The rea-
soning is that if the offense does not necessitate more than a few days
of imprisonment a fine may be sufficient. The Swedish Criminal Code
of 1962 establishes 1 month as a minimum, and the same applies for the
German Code, as amended in 1969 (section 38). In Norway a minimum
of 21 days was introduced through the Criminal Code of 1902 and
I do not think there would be any sympathy for a change. It is diffi-
cult to say whether the reasons which have been invoke aghinst the
very short prison sentences are valid. T know of no research which
could validate or negate them, but in any case the question seems
onr:t].hy ((31” seriou(s} colnsidcmtion.

. The German Code, section 47 (as amended in 1969 i
imprisonmnent under 6 months shall be imposed only if)itpi:)co‘?lr?seiflzx}}:(;
necessary because of special circumstances concerning the commission
of the act or the person of the defendant. I am inclined to think that
this goes too far and is based on unsubstantiated beliefs in the super‘Ior-
ity of long prison sentences as compared with short ones,

F. 8SsENTENCING FOR FELONIES

. For felonies the comment indicates that the draft t bili
tion as its ]Point of departure. Thus the shortest mglx{ie:x;.;nhabi}i;ar;
component for a felony 1s fixed by statute at 3 years, “becanse a gse‘fu]
rehabilitative program frequently takes several. years, and the neces-
sary period of confinement cannot be determined in advance” (com.
ment, at 280).* The date of release will be determined by the Board of
Parole “based on the prisoner’s rogre&a”. The comment further speaks
;)f the]tlme”w}]Len o plrigmmr is “ready for release”, “the optimumpf(::rm
Tor release”. Extended sentences (section ¢ i '
Incapacitative function. (soction 3202) nnulnly porform un

——

*The Pinal R
felonles, eport does not fix a shortest maximum prison component for
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, These statements reflect the rebabilitative ideology which lies at the
bottem of the system of indeterminate sentences. 1f the basic premise
is accepted that the goal of prison reform, and that the prisoner should

‘be kept there as long as necessary to achieve this goal, it Inevitably

leads to.a system of indeterminate sentences, since it must be admitted

that-the prison administration, which has followed the. development

of the, prisoner during the execution of the sentence, is in a better
position to judge his future behaviour than the judge at the trial

stage. .
Personally T am highly skeptical of a system basing release on the
progress of the prisoner. An appraisal of the principle of indetermi-
nacy involves both value judgments and empirical questions. Perhaps
the main points could be summarized in the following three questions:
(1) Is the principle compatible with justice? An unqualified ac-

-ceptance of the principle of indeterminacy could lead to the release

of & murderer as soon as the necessary examination has been performed,
whereas a petty offender might be kept for a lifetime. In fact, homi-
cides are o}tcn committed under circumstances which make repetition
of the crime seem very unlikely ; on the other hand many petty thicves
seem next to incorrigible.

(2) Is the principle compatible with considerations of general pre-
vention, meaning both the purely deterrent and the educative functions
of criminal law in the commumty? Is it not more important to deter
serious ¢rimes than more trivial ones, and therefore better to grade the
community disapproval inherent in the sentence according to the
gravity of the erime?

(3) 1s it really possible to dingnose with any reliability when the
offender is reformed and thus ought to be released under the rehabili-
tative theory? Research of recent years, both on the prison commun-
ity and on the relative effectiveness of various sanctions, has created
serious doubt. about the rehabilitative possibilities of prison. The
destructive influence of fellow inmates and the prison atmosphere
works strongly against the efforts of the prison personnel. There is
little evidence that a long prison sentence has a rehabilitating cffect
stronger than that of a short sentence. The traditional skepticism
aguainst short prison sentences seems as well founded against long sen-
tences (exception made for the very long sentences which consume
the active years of the prisoner). gytill more important in this con-
nection : there is little evidence that it is possible from the conduct of
the prisoner to tell what real progress he has made and what is the

"best moment 'for release, In some cases, especially those including a

psychiatric aspect, there inay be a reliable basis for determining the
right moment, for release. In other cases the whole ideology of reform
n./{ld: tehabilitation seems quite ont of place, for instance when an officer
or a scientist is convicted of delivering defense secrets to a foreign

ower, In soma cases, for example murder out of unhappy marital
relations, one may say with great' certainty from the beginning that
thereis a very small risk of recidivism. In many other cases, for exam-
ple eases of repeated Jarceny, it is equally clear that prospects for the
future are bad whether the offender is kept for a long or a short period.
'Modern techniques of prediction afford possibilities of giving a rea-
‘sonably gfmd prediction about the suceess rates of inmates, Eut this
ig a prediction irrespective of the term served. We have littlo basis
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for relating the chances of success to the length of time served. In'the
Scandinavian countries most prison staff, including prison psychia-
trists, would agree with these propositions. Tt is-p‘besigle thatiAmeri-
can prison stafls have more advanced methods of trestment and 'of
assessing the effects of treatmyient, If this is so, it' is' the more
admirable since American institutions norinally are much bi ger and
have a more unfavorable' staff-inmate ratio than Scﬂnglnévfhn
institutions, ' R ‘ et

The preceding discussion refers to the principle of indeterminacy
as stated in the comment to the draft, and does not have the same
validity with regard to the draft itsslf. Through the grading of of-

fenses, tho drafi has accepted that'the length of the sentences of im-
prisonment must rest in part’ upon’ thé'seriousness of the erime, and
thus the draft limits the degree of indeterminacy. And a S(}l'lltil,ly of
the criteria for parole reveals that the system of the draft is not really
based on the principle of an assessment of the progress of the pris-
oner, but on a more workable scheme. < o

After 1 year (or any minimwn torm) the prisoner is to be released
unless the Board of Parole finds that his release should be deferred
for one of the four reasons stated in section 3402. The first reason is
that there is o substantial risk that he will not conform to reasonable
conditions of parole. The most important condition is that the parolee
not commit. another crime during the period of parole (c¢f. § 3404).
A substantial risk will in fact exist in the majority of cases,® As T
read the draft, this does not in itself exclude release, but only when
the Board is of the opinion that release ought to he deferred for this
reason. 1f the Board finds that a prolonged stay in prison would be
in disproportion to the gravity of the offense it may grant parole
although the chances of success are not too bright. It is certainly not in
the spirit of the draft to prolong Lhe institutionalization of relatively
minor offenders indefinitely because they are, and in all probability
will continue to be, poor risks.

_ The second reason stated in section 3402 for excluding release
1s that release at that time would unduly depreciate the seriousness
of his crime or promoto disrespect for the law. This refers to the
%fanern] deterrent and, perhaps, retributive function of punishment.

he question of a reasonable proportion between crime and punish-
ment will here be in focus.

. The third reason deals with the effect of the release on institu-
tional discipline. Indeterminacy of sentence is, in this case, used as
o means of discipline, which may be perfectly reasonable, but has
little to do with the effects of the prison on the offender. ’ ‘

Only the last of the stated reasons is based on the idea of the re-
habilitative effects of the treatment in prison. Release may be de-
ferred if the Board finds that “his continued correctional treatment
medical care or vocational or other training in the institution will
substantially enhance his capacity to lead a law-abiding life if he is

- . &

*®The commentary to the Mod i
. ' A g el Penal Code states that data on parole viola-
lt‘lnolr; qu u;mntisfnct,ory, but the data presented seems to indiente that about one-
f the paroles from State institutions are revoked during a perfod of 3 to 4

years, Se¢ Mober, 'ENATL Cope 118-120 (Tent. D
I s 3 2 . Draft No. 5). 2
group the risk is of course considerably grgen ter. 0 B)- Tor the wecldiviut
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released at a later date.” As previously stated I am skeptical with
regard to the:possibility of making assessments of this kind, at least
apart from special cases of personality disorders, It is, of course,
difficult to foresee how the Parole Board will exercise its discretion.
But from the text of the draft it seems reasonable to infer that re-
lease after 1 year (or the minimum period) will be standard pro-
codure unless this is felt to be too lenient, considering the seriousness
of the crime. And the same goes for the fater reconsiderations of the
parole question, which: are to take place at least once a year (cf.
section 8401).

These somewhat loose speculations may or may not be correct.
What seems undeniable.is that the decision on release cannot be taken
on the basis of the prisoner’s progress alone, but will be the outcome
of & compromise between different aims of punishment. The prevail-
ing view in Europe, in any case in the Scandinavian states, would
be that decisions of this kind ought to be made by the courts, not
by administrative agencies. The difference between the system is miti-
gated by the power of prison authorities in Kurope to grant parole
after the prisoner has served part of his sentence, but the difference
is still of great importance.

There are, however, two features of the penal system in the United
States, which may make the indeterminate sentence, and the corre-
sponding authority for the Board of Parole, more atiractive than it
would be in a European setting. The first is the great discrepancies
in the sentencing policies of American courts (cf. infra, under Apel-
late Review of Sentence). In European states there are ample
opportunilies for judicial review of sonteneing. This results in fairly
uniform sentencing practices; to leave the decision of the length of
imprisonment to a Parole Board would be felt to be a serious impair-
ment of judicial safeguards. In the United States this is different.
Under American conditions the transfer of authority from the courts
to a Parole Board could mean more uniformity, not less.'*

The second feature is the wide use of very long sentences by Ameri-
can courts, even for crimes which are not very serious. May it be that,
historically, the indeterminate sentence in the United States has fune-
tioned as a dovice to bring down the actual terms served in prison?
Another device effectively serving the same end is the eligibility for

arole after having served only a small part of a fixed sentence, for
Instance one third or one fourth of the sentence. The difference be-
tween, a “fixed” sentence of this kind and an indeterminate sentence
is purely formal. ' ‘ ‘

M #Indeed, the original purpose of the indeterminate sentence law of
California was less:to permit an ‘individunlization’ of treatment. by a cen-
tral bonrd than to ‘equalize’ seiitences which under older legiglation had
‘been imposed by judges, each of whom used his own standard so that
prisomers arrived from different conrts with sentences of sometimes very
different length for the saane crime;”

Thorsten Sellin, The Adult Authority of California us a Benlenoing and Parole
Board (a rescarch paper prepared for The American Law Institute, not printed).
The release practices which Sellin describes in his paper no doubt' contribute
strongly towards the end. Paradoxical as it may seem, the Adult Authority could
be suld to perform a function similar to that of an Appeal Court of Sentencing.
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G. SENTENCE OF DEATH OR LIFE IMPRISONMENT

The Study Draft has not made a definite’ decision whether to recom-
mend rotention of the dehth penalty, but chaptet 86 -has. provisions
for the eventuality that the answer is affirmative. In this case life im-
prisonment will be an alternative to the death penalty. If the deatli
pennlty isiabolished the maximum penalty will bes the 30 years pre-
scribed in section 3201 .(including b yeats ng's. parole component).*

(1) With regard to the death penalty 'lvshou})d ionly like to make
oné point. The animated discussions on the subjeéct have mainly concen:
trated on capilal punishment. for murder. In my view thett is a much
stronger case for capital punishment for treason, espionage and sab-
otage. I mention threo reasons: (a) The interests which the sanction
is intended to protect may be much greater in the ense of these politi-
cal erimes than in the case of murder. Acts of treason, cgpionage or
sabotage, committed by a trusted member of the civil or military
leadership; or on an organized, fifth column scale, may endanger vital
national mterests and the lives of thousands or even millions of citi-
zens. (h) The deterrent effect of the death penalty for murder is
reduced by the fact that the crime is often commitfed under excep-
tional circumstances of tension and excitment, or hy people who are
used to taking ultimate risks (gang murders and gang warfare).
Acts of treason, espionage or sabotage usually represent well planned
conduet, often committed by otherwise respectable, middle-class peo-
ple. It seems reasonable to assume that the deterrent effect of the threat
of the death penalty has greater possibility of making itself felt under
these circumstances. (c) I take it for granted that the death penalty
will be retained in martial law. In wartime, and in the preparation of
war. acts of eivilians may be as detrimental to the interests of defense
as acts by members of the armed forces. The wisdom of making an
absolute distinetion with regard to punishment seems to me doubtful.

In Norway, capital punishment for ordinary crimes was abolished
by the Criminal Code of 1902; in fact no death sentence had been
executed since 1876. In the Military Criminal Code capital punish-
ment was retained in time of war, and when the legislation on treason
and other political crimes was revised in 1950 it was felt that, with a
view to experiences of modern warfare, the restriction to armed
forces and wartime was no longérapproprinte. Accordingly the law
now authorizes the death penalty for “war treason”—a concept which
comprises also espionage and sabotage—for civilians as well as for
military personnel, and not only in time of war or military attack
but allso under certain specified conditions with a view ‘to a future
attack. ‘

(2) European Codes usually 'have imprisonment for life as an
alternative i!:)r the most serious crimes: On the other hand the upper
limit of other' prison sentences i§ often much lower than the 30 years
of the draft, for example 10 (Sweden), 15 (Germany) and 20 (Nor-
way). A sentence for life does not exclude parole or reprieve. In the
Scandinavian countries in the last decades the average time served

*In the Final R‘t«;rort, fibolition of thie death pemalty 18 recommended with life
Imprisonment fs'the muximom Temalty ‘for' treason’ and intentiohdl murdor, The
bracketed alternative wonld retain the death pevalty for treason and intentional

;:;’urde:l with life imprisonment or 30 years as the sentence if death were not
posed,
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i has been around 11.years in Norway and Sweden, 13
Pf]];?lif:]z?:(]it irxll(‘(ﬁ'i to 15 in Denmark. Served times of more than 15 years
n;e most exceptional. This means that the difference between o :qn-
aten(-,e for life and » sentence for a definite number of years 1s Wr;ﬁ as

t as could be expected on the face of it. Whether them , in
acunl practice, be a difference in time served between adSO-y::}Llr
gentence and a sentence of imprisonment for life will depend on }(:
rules on parole for those sentenced to life. Nor do T think it has mt;c
bearing on the deterrent effect whether  sentence is for 30 years or for
life, alﬁmugh the latter alternative may have 4 somewhat stronger r;:;g;
chological 1mpact. Consequently, I do not consider it a very ﬁlm!(’i(')é.t. nt
question whether the maximum term of jimprisonment is‘ x}(: w3

ears or at life, and if the last alternative 1s chosen, whet 1erbt e r{m i-
%um of sentence not for life is, say, 20 or 30 years. 1t mf}).y e or}by1 'i;n
offect of habit that I personally would prefer to retain t 1ehpogl é hl y
of a sentence for life, and on the other hand have a limit shorter than
30 years for other sentences.

. CONCORRENT AND CONSECUTIVE TERMS OF IMPROVEMENT
(BECTION 3206)*

The section continues the authority of a Federal court to }mpgse
either concurrent or consecutive terms in the case of (jonwctmnt.or
more than one offense, but tries to restrict the use of consecutive
sentences and fixes an aggregate maximum of such Sente.noes..'l‘hel pro(i
posed provision will no doubt substantially reduce the 1rrs}t1(;na s.n
sometimes harsh results of the present system. A more radica A an t}l\g
my view more rational solution would be to abolish altoget. eg he
choice of the court between concurrent and consecut.l_ve terms, an da‘ <
it to fix a joint sentence for the several offenses. It is hard to und :lr
stand how & judge can mete out the sentence for several oﬁ'ens‘cs :1” . olr
out taking into account whether they are to be served cqncun}e_n hy}
consecutively. The fixing of a joint sentence is the solution whic t:}x:s
Qrevailed in the modern Scandinavian Codes. See, for instance, the
Swedish Criminal Code, chapter 1,section 6:

‘ i ided, a joi jon for the crimes
Tnless otherwise provided, a joint sanction for t
shkll be imposed whgn some&ne gs to be sentenced for several
crimes. ‘ t ) ‘ '
If there are special reasons for it, a person may be sentcn(pd
for one or more crimes to pay a fine together with a smxct;pa
for additional criminality, or to imprisonment toy l}})er wit]
conditional sentence or probation for the rest of his crimi-
.. nality. , o L )
- The same J)rincipm is adopted in Gg;'xdnan 11;;;‘).(See the |G‘rermam
ini sections 53-5b, as amended in L) . ;
Qx:ruﬁ;n :lta(t)\(:toe:’-y maximum: term for multiple offenses is eomow?ut
extended as compared with the.term for one offense only. . (Mr
instance, the Norwegian Code, section 62 and -the Swedxsl‘; Jode,
chapter 26,section 2.) - ‘- : C |

*Study Draft pection 3208 is Final Report spctlon 8204.
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1. FINES (CHAPTER 33)

Section 3302(1) prescribes that in determining the amount and the
method of payment of a fine, the court shall, insofar as practicable,
progortlon the fine to the burden that payment will impose in view
of the financial resources of an individual, This seems to be a just and

reasonable principle, which is in accord with modern Kuropean Codes.
I infer from section 3001 34) that the principle applies also to con-
victed organizations, and that here the finuncial resources of the orga-
nization will be decisive, but the use of the expression “financial
resources of an individual” in section 3302(1) makes me feel some
doubt about the meaning.*

The dollar limits in section 3301, which range from $10,000 for a
Class A or Class B felony to $500 for a Class B misdemeanor or an
infraction will, however, substantially restrict the application of the
principle of subsection (1), in & way which might be attacked as a pro-
tection of the well-to-do offenders, Moreover it may be argued that a
high maximum of fines may be ever more necessury for misdemeanors
and infractions, sometimes consisting of sizenble economic dispositions,
than for the crimes categorized as Class A and Class B felonies. Rather
narrow limits of fines have been the tradition from a time with a differ-
ent social organization than our own, but several modern Codes go
further than does the draft in authorizing fines which make it possible
to apply the principle of section 3302 also against a rich offender.
Some Codes do it through the system of day fines, originally a Swedish
device. The sentence of a fine falls, according to this system, in two
parts: (1) the im%)osit;ion of a number of day fines which expresses
the seriousness of the offense, and (2) the amount of every day fine,
which is proportioned to the financial resources of the offender. In
the Swedish Code the maximum number of duy fines is 120, and the
maximum amount of each day fine is 500 Swedish kroner. The German
Code, as amended in 1969, authorizes up to 360 day fines, with a maxi-
mum of 1,000 DM for each day fine, that is a compounded maximum
of 360,000 DM. The Norgegian Criminal Code has not adopted the
day fine system, but in 1946 abolished all maxima, on the grounds
that minima and maxima for the fine are in contradiction to the idea
that the fine shall be proportioned to the financial resources of the
offender. Tt seems difficult to understand why is should be necessar
to severcly curtail the power of the courts with regurd to the imposi-
tion of fines when they are entrusted with such broad discretion with
regard to imprisonment.

It is true that in many cases much higher fines than those authorized
under section 3301 (1) of the draft will be possible as alternative
measure under subsection (2), but there may well bé o need for higher
limits also in cases which are not covered by subsection (2). Thus,
under-subsection (2) a person who has been convicted of an offense
through which he derived peeuniary. gain, may be sentenced to a fine
up to twice the gain so derived. The comment mentions that subsection
(2) will be particularly useful for economic offenses—offenses such

*In the Final Report, “individual” was changed to “defendant”.
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as pricefixing, tax evasion, currency gnugglmg, share pushing or other
offenses which may represent tempting financial propositions come to
mind. Bat the magnitude of the offense and the necessity of a stern
economic sanction may be the same even if the plan has been thwarted,
so that only a small gain or none at all has actually been achieved. The
éomment mentions that it might be desirable to set a separate and
higher fine limit for organizations for use when subsection (2) 1s
unsatisfactory. With the low fine limits in subsection (1) this seems
a reasonable proposition. But 1 am inclined to think that the most
rational solution would be to abolish all fine limits altogether or at
Jeast to fix them at a level which would make them suitable for corpo-
rations as well us for individuals, . .

Section 3302 (2) is intended, according to the comment, to discour-
ago the use of fines, unless some aflirmative reason indicates tl_mt,:lrflne
is peeuliarly appropriate.* Fine is thus made a “gecond choiee.” The
wording of the provision, which makes it a condition for using a fine as
the sanction “that the fine alone will suffice for the protection of the

public “leads one to think of the choice between fine and imprisonment.
But scetion 3101(2) restricts the applicability of imprisonment, giving
a certain priority to probation, and it is not clear to me what the effect
of the two provisions taken together will be, .

In at least several European countries it is considered a goal of penal
reform to restrict the use of short prison sentences, inter atia I»X an
extended use of fines (see for instance the German Code, section 47 2).
The comment to section 3302 gives as reasons for the reserved attitude
toward the use of fines that fines do not have affirmative rchabilitative
value and that the impact of the imposition of a fing is uncertain, for
example, it may hurt an offender’s dependents more than the offender
himself. This is not entirely convineing. It is true that a fine can work
only as a deterrent, but this does not mean that it is ineffective, A great
many of the offenders who may be eligible for a {ine do not need re-
habilitation, but a stern admonition. In research on the comparative
effectiveness of various sanctions the fine fares well, not, only‘m com-
parison with prison, but also in comparison with [‘)‘r:ob.ﬂtmn. Thus, the
English erimimnologist Nigel Walker slates that “it is worth noting
that there is no direct evidence whatsoever to suggest that this (Z.e., a
fine) is less effective than a reformative measure sug:h'_ as probation;
indeed, prima facie, the opposite seems to be the case,” **

I am inclined to think it would be better to delete subsection (2) of
section 8302, thus leaving the choice between a fine and other measures
to the diseretion of the court. The sume applies for subsection (%)
which deals with fines in combination with other sanctions.** In the
Seandinavian countrics a fine in combination with a suspended prison
sentence has in recent years been frequently used where a suspended
sentence alone is felt to be too lenient and an unsuspended sentence
unnecessarily severe.

12 \jaen WALKER, SENTENCING IN A RATIONAL SoCIETY ( London 1969). Walker
refers especiully to the research carrled out by W. I1I. Hummond of the lHome
Office Research Unit, . i

*hig subsection was doleted in the Final Report, )

s+ the Final Report subsection (3) was merged with subsection (1).
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J. APPELLATE REVIEW OF BENTENCE.

To a European observer it secems that perhaps the most serious
weakness in present criminal justice in the United Stateg,lies in the
lack of a consistent and uniform policy of sentencing. For similar
crimes differcnt courts give highly different sentences, perhaps based
on different philosophies of punishment. Whereas appellate review
of sentence is taken as a matter of course in European systems, the
traditional American approach has that. sentencing, belo
bﬁ;ﬁa}lly tfo t;hel ré)evinoq of tfhe trial court. a(c)t:;lg recéntly has the

ion of appellate review
?nberest. pp of sentences attr more widespread

For these reasons the provision of the Study Draft (28 U.S.

§ 1201) is to bo welcomed. It is, however, hatdyto undorgtand \%h(;v
the power of the appellate court should be restricted to reducing the
sentence given by the court below. The comment gives no reason for
this restriction. In European systems it is taken for granted that the
appellate court has power to correct errors both ways, except that
many of the Codes of criminal procedure deny the court the power
to increase sentence when only the defendant has appealed.

COMMENT
by _
DR. MIRJAN DAMASKA
COMPARING STUDY DRAFT OF PROPOSED
' NEW FEDERAL CRIMINAL CODE TO

‘ EUROPEAN PENAL CODES
(Dr. Mirjan Damaska, Professor of Law, University of Zagreb,
Zagreb, Yugoslavia, September 26,1970)

1. ProLEMs oF CraMINAL J URISDICTION

A, THE ALLOCATION OF PENAL JURISDICTION BETWEEN BTATE AND
FEDERAL GOVERNMENTS

As regards the delineation of law enforcement. responsibilities
between 2 Federal government and its constituent units, European
Federal systems differ so much from that of the United States that
the comparative perspective may hardly be a source of illumination to
those who grapple with the complexities of American law in this field.
A few illustrations will justify the broad statement.

In the Soviet Union, for instance, the Federation has the power
to pass only “fundamental principles” (osnovy). The constituent
republics promulgate their Criminal Codes upon these fundamental
principles. The fundamental principles are binding on the republics,
but are limited to the enunciation of doctrines generally found in
the “general part” of Continental Codes. No definitions of specific
offenses are contained therein. Thus there is actually no Federal
criminal law. Arguably the Federation could pass individual penal
statutes in a limited number of areas.

In the West German IFederal Republic the constituent units
(Lnender) may ennct criminal statutes only in matters not covered
by the very comprehensive Federal Penal éode applicable in all of
Germany. The traditional principle obtains that “Federal law prevails
over State law” in criminal matters (Bundesrecht bricht Landesrecht).
Only in o fow areas (such as fish and game laws, offenses aflecting
the preservation of forests, etc.), is the reverse true: Federal law ap-
plies only in the absence of State law. As a result West German
criminal wa is by and large Federal.

Prior to the constitutional amendments at. the turn of the century,
jurisdictional problems in Switzerland were similar to those found in
America. Presently, however, criminal law is in the Federal legisiative
domain; individual cantons may only create some (not al]g) peotty
offenses, and pass criminal statutes in a few areas. Thus, in Switzes-
land substantive criminal law (as opll;osnd to the laws of evidence and
procedure) is, as a rule, within the Federal legislative jurisdiction.

(1477)
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One more point should perhaps be added. Those accustomed to
thinking of l?c';leralism in American terms would probably find it
difficult to relate Buropean to American jurisdictional problems in this
area on account of diﬂgmnt court organizations. For example, neither
in West Germany nor in the Soviet Union are there separate hier-
archies of Federu{und State courts.

B. DISTINGUISHING BETWEEN CRIME DEFINITION AND JURISDICTIONAL
BASE

The analysis of the authors of the Study Draft by which they ar-
rived at differentiating between crime definition and jurisdictional
base is not unknown to Continental lawyers. They were sometimes led
to follow very similar lines of thought, although in diflerent contexts
and for different reasons. Occasionally a term or phrase was inserted
in a Code description of an offense which was obviously without peno-
logical significance. Rather it was intended to indicatp a prerequisite
to prosecution (Prozessvornussetzung) or to furnish what came to be
called in German speaking countries “an objective basis of culpa-
bility” (die objektive Bedingung der Strafbarkeit). Realizing tl?is,
Continental lawyers declared that such terms (phrases) fell outside
the crime definition (Tatbestandt). As a result, proof was no longer
needed that the defendant knew or should have known the circum-
stances indicated by the term (phrase). The anulogy is obvious.

C. EXTRATERRITORIAL FEDERAL JURISDICTION

It is on this question that American law, and to a lesser extent Eng-
lish law, are opposed to the legislation of much of the rest of the
world. It is almost everywhere recognized that there are several points
of contact between a eriminal case and the jurisdiction upon which the
applicability of domestic criminal law may be based. The first is that
the criminu{oifense occurred within the territorial limits of the coun-
try. This is the territorinlity principle, which is usually the starting
point. in the assertion of junsﬁction. The second “contact” is the fact,
that the offense (committed abroad) was perpetrated by a citizen of the
country claiming jurisdiction. This is historically the oldest principle,
the “personality principle” (iura ossibus inhaerent). In West Germany
it is the basic principle pursuant to which Germany has jurisdiction
over a case (Penal Code art. 3). The third contact lies in the fact that
the criminal offense, though committed abroad, aflected very impor-
tant interests of the country claiming jurisdiction. This is the protec-
tive principle (Realprinzip). Lastl Y, an increasing number of modern
criminul Codes provide for jurisdiction on the universality principle
(systéme de compétence universello), whereby most heinous crimes
committed by a foreigner abroad without aflectin important domestic
interests may be prosecuted, on condition that the actor is not extra-
dited. (The principle is “aut dedere aut. punire.”) The first three prin-
ciples at least are so widely accepted in conteniporary systems that
they are often referred to ag ® principles of internutional criminal lnw.”

Traditional American concepts of jurisdictional reach are based on
t projection of the medieval English notion that the defendant. must
be tried by n jury of the vicinage in which the crime was committed.
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. . e g e imed) only
law applies (and jurisdiction may be clained)

:Is:iltll]f }ei;mw?ocucis‘wlﬁgh occurred within the jurisdictional bt?.;r}%ow:
True, this rigid and restrictive z%g:éo?chtf liﬁ:bbiﬁtd t;) iz) mxfx;x Woi?l degé ‘

ions. For example, section c) of the ) vould be
gfggfhfd by Contixll)en’tals 88 ex meszl‘x‘lg ﬂ;‘e‘ “;Bmtﬁi:::r gg}gi&l& ’
Also, courts have developed the idea of construg 'mf courrence” Wikl
i jurisdiction thus spreading the jurisdictional reach over
:?h?(:ﬁ ;‘étrfa(.}]l;uocouon' rlred:a!{)voad. N evgrt}neleTS, (iqutmlenm]‘s g:r(())lllxﬁl t(i(x);x;
sider traditional common law. jurisdictional no 1ons less rat) t,‘ han

i isguisi al policy issues by fictions, The present writer
gwcl); mll;’sg‘l:%v}l;:g:ti:f de:mrtu);es from the traditional approach may
be declared unconstitutional by Awmerican courts, ‘

I1. Tur SENTENCING SYSTEM . N
A. CLABBIFICATION OF OFFENSES

ificati [ i ite ¢ in Europe and civil law
lassification of offenses is quite common in It \
ju?isdictions in general. However, cross-i)unsdl.ct'umal compzll)zlson of
classification systems in the comman and the civil law may 'lll‘é‘:ar(li
ingless or misleading if the purposes of classification are dlsreig.xr .
E\gen casual reflection reveals that these purposes are not 3 he Igz;‘r:}i
even within a single Criminal Code. For example, the Stu );l raft
distinguishes among three basic classes of offenses, and subdivi (»l) W
of the%n into subclasses so that six types of offenses result. Two basic
classes—felonies and misdemeanorsl—-argluably still carry ,t,h:‘ali?]c:n‘;:)c;-
i ious crime” “legs than serions crime h ves-
tation of “very serious crime” and “less than sertous crime’” h ves-
igi i Jy ation. The five classes
onsequences flowing from this discrimination. ‘Th
:’:'tftjﬁncthesse?elony and misdemeanor %mupslwercteitablli_shlzzlsff(i)lxh ltllllge
i idi nishment for offenses |
obvious purpose of providing ranges of punis ne for offenses fu fing
in, The third busic clags, that of infractions, has been provide
311]1(1?::]1: dil}?et;'ent Teason. ﬁ’was thought useful to discriminate be-
iminal and noncriminal offenses. ) L
twsenri crfor the last distinction is there a ready analogue in the civil
law. The idea that one should discriminate l)et]wee(l)t crtl'nun:l Knd n(;ll\);
' i is qui n ea
imi unishable conduct is quite old on the Continen - An ear
ggar,lxlnlgﬁ ig. the distinction, found in eighteenth c]entu;y G}r?)manlh:%;(s)-
imi » {Kriminalstrafrecht) and “po-
i etween ‘“criminal penal law” (Kriminalst
}zil(f(:gn(,)rb“administmt»ive xgml law” (Polizeistrafrecht, Verwa]tunFsd-
strafrecht). The bulk of what in the zln,rgor}l oflth_e da:ly l‘x‘y(?? ::iltlhi d
CGapim ere prohibita” were entrusted to the administration rathe
tﬁ:rini},ﬂg cnc:urt,s1 of law. The administration was authorized to impose
fines and even short terms of imprisonment. Under the FFrench sys-
tem, the least serious class of offenses (contrmz(tm_tl;ons) w:(mls c?nflx)(]i(;
' rimi % ial courts (tribunaux de simp
ered criminal, but handled b special courts , iple
i stration. Special courts were estn
olice), rather than the adminis : | courts wore estub-
i isencumber the higher courts and allow 2 to rese
]z?l?hieddgr);kgé:e for serious crimes. The first Penal Code of unified Ger-
enr of 1871 discarded the German tradition, incorporated adminis-
tlzlrl:tize offenses into the Code as the lowest class of criminal offenses
(Udbertretungen ), and brought them within the jurisdiction of courts
of law. This arrxu;gcment. was subject to vigorous criticism with the
riso in this century of regulatory offenses. After 1945 the Germans
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reverted to the old system and: reestablished non-criminal i i

A he ¢ , - nfraction

( Qrdnungsmdnfkelbm;) handled by the administration. However ixf
tc(<))th‘a,st to the old system the administration is no longer authorized

Impose prison terms, ind may only imgose fines: For reasons that

need not detain us here “Usbertretungen” which existed at the time
'(i‘fh reform remained in the Penal Code as the lowest category of crime.
i is arbitrary division of petty criminality is obvious to German

awyers and reform movements ate afost. The Draft Code of 1062
would delete “Usbertretungen™ and include them among administra-
tive infractions. The situation in Austria is quite similar: some petty
offenses are handled administratively, some tried by the lowest courts
of original jurisdiction. Administrative offenses are also known in
Italy (illicito amministrativo). They exist in all Eastern European
countries and in the Soviet Union. T 1958 even the French introduced
changes into their system. The least serious cate ory of offenses (con-
traventions) was declared to be n matter of aﬁmmistrative regul
mo’i‘ll rather than slubject. to legislation. v

hus, 1t may be said that Continental countries t, 7 classi

regulatory and minor, merely annoying offenses inmytf) i%fézl.ICIﬂif:xfy
Conduct falling therein is either h:‘mdleg by the administration 0% triel()i'
by special courts. The reasons advanced i favor of such 'system are
essentially the same as those voiced in the United States, It is felt that
some types of conduet, although punishable, do not deserve to I(Je
branded as criminal, and it is feared that the seribus nature of criminal
convictions may be diluted in the sea of triviality. Also noted is the
need to clear the dockets of those courts which consider really serious
crimes, Scholarly opinion is almost unanimons in approving the dis-
crimination between eriminal and noneriminal offenses n{(;tn‘b]. in
such areas as traflic offenses, economic offenses, ete, Where ’110ncr;irr‘1‘;nnl
offenses aro handled by the administration, those systéms in which
sanctions more severe than fines may be imposed are usnnll_}; criticized
There is, however, an argument advanced on the Cohtinent in i’a;i :
of a separate noncriminal class of offense which does not appl (1);
America. It is the argnment that corporations—as a rule not su I"et}"t to
criminal sanctions—inay be punished for administrative iﬁfragti;)lhs.
In contrast to the Study Draft, Continental “infractions” are not of.
fenses of strict liability, but, culpability requirements are somewhat
changed so as to facilitate conviction, and occasionally pre;um tions
of guilt are established (for example, in France). This diﬁ'eren[;e be-
tween the Study Draft and Contirlental law shoiild not, however, be
overemphasized. Perculiarities of the Continental law of evidence and
procedure make it much easier to arrive st a finding of culpabilit
than s the chse ini the United States, and civil law'jurisdictions cag
afford the luxury of retaining the idea of culpability even in an area i
whéch qssemblﬁ igé justice prevails, , e
. Coming to the division of criminal offenses by the St i)
five classes, it must be observed that, such a divi s?‘:m has fr:::igezg Z(l)fl!ltnjt!;ato
part in Continental crimiinal law. True, where classification of crimjn;i
offenses exists, it is predicated on differences in the punishment threat
ened for the offense. But the purposes of classification are not. identical.
I!lrl?. classifieation in Enrope originated in procedural consiélomti'm':ls:
offenses of different gravity were entrusted to different courts and
somewhit different rules of procedure were devised. ‘Also, clnssiﬁ%-atio;)

1481

becomo a useful tool in drafting the “general part” of Continental
Clodes; For example, in drafting culpability requirements different
rules were contemplated for different classes of offenses. In defining
gpecific crimes, Continental Codes also provide the framework of pun-
ishment for every individual offense. Thus, classification is not used, as
in the Study Draft, as a convenient shorthand way of providing ranges
of punishment for individual offenses. In contrast to the Study Draft,
det{)nitibns of offenses are accompanied, on the Continent, with frame-
works of punishments for each criminal offense. Bearing this different
classification purpose in mind, one can ecasily understand why Con-
tinentals never established more than three classes of criminal offenses,
and some jurisdictions do not classify criminal offenses at all. The tri-
partite system which originated in France, can also be found in juris-
dictions such as Greece, Austria, Belgium, some Swiss cantons and a
number of Latin American countries. The bipartite system has been
adopted by Italy, Holland, Portugal, Spain, and some atin American
countries such as Colombia and Venezuela.!

The law of Eastern European countries, as well as Danish and
Swedish law, does not recognize any division of criminal offenses.
But, as noted above, most of the latter jurisdictions do differentiate
between criminal and noncriminal punishable acts. It follows from
our presentation that comparison with the Continental system on
this score is not fruitful. Iaving studied the present Study Draft, a
Continental lawyer would probably agree with the proposition that
five grades of offenses—if established for the purpose the drafters -
had in mind—are not too many. It would scem to the author that the
number of classes does not exceed the number appropriate for a
rational choice of sanction. It does not lead to arbitrary distinctions-
among criminal offenses in regard to punishment prescribed.

1B. LEGISLATIVELY PRESCRIBED MINIMUM SENTENCES

1t is quite common for Continental legislators to prescribe minima
for sentences for specific crimes. But, in contrast to present American
Federal law such minima are not mandated and do not preclude re-
leuse on parole. It is gencrally felt that the legislator cannot foretell
all the concrete mitigating cireumstances which may appear in a
given case. The provision of the Russian Criminal Code of 1960
(Article 43) is quite typical of Continental legislation on this point:

If the court, taking into consideration the exceptional cir-
cumstances of a case and the personality of the guilty per-
son, deems it necessary to assign a_punishment less than the
Jowest litnit provided by statute for the given crime or to
resort to another milder type of punishment, it may permit
such mitigation but shall be obliged to indicate its reasons.

Similar provisions may be found in the French (article 463),
Swiss Federal (article 64),and Yugoslav (article 42) Penal Codes and
in almost all other Kuropean jurisdictions. Not a single instance is
known to this writer in which a Continental legislature by provid-
ing a minimum sentence also precluded the normal use of parole.

1 A wenlth of data on varlous classifieation systems of criminal offenses muy
be fonnd in 11T JIMENEZ DE ASUA. TRATADO DE DERECHO PENAL 123 ef 8eq. (24 ed,

1068).
Hronos Jl-enl b 4
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Discussion has herctofore been directed at the usual case in which
the Continental logislature provides a framework within which the
judge sets the sentence. In a few rare instances some Continental
jurisdictions still provide legislatively fixed sentences. Thus the Swiss
Federal and West German laws provide for mandatory life im-
prisonment for murder. However, this relic of nineteenth century
criminal legislation is subject to so much criticism that reforms may
soon be expected. If is only in these rare instances that the Con-
tinental judge has no leeway in fixing the punishment.

C. SENTENCING BY THE JUDGE

In the Study Draft, classification of criminal offenses into six groups
pertains to those decisions about,sentencing which fall within t}le
province of the legislature, Within a class of offense, the decision on
sentencing falls on the judge. It is in this area that there is another
pronounced difference between the Study Draft and criminal legisla-
tion in Kurope. The Study Draft adopts the indefinite sentence, quite
common in American jurisdictions., Those who seriously espouse a
multiple purpose theory of punishient would readily endorse this
system of sentencing. The judge is strongly influenced by the deter-
rent and possibly retributive aspects of punishment and can only spec-
ulate as to how the convicted person will respond to treatment in the
correctional process, so it would seem only natural that the final deci-
sion about sentencing should be reached {)y the correctional authori-
ties. While this allocation of roles in deterimining punishment aunong
various agencies is approved by many Continentals, notably criminolo-
gists, Continental legislation as a rule rejects the indeterminate sen-
tenco system. The arguments advanced by Continental lawyers in sup-
port of such rejection do not carry much weight in the scheme of values
prevailing among American lawyers. They are for the most part ideo-
logical, seldom utilitarian, Notwithstanding doctrinal pronouncements
to the contrary, deterrent and latent retributive considerations in set-
ting the punishment still Erevail.

,glso punishment must be commensurate with culpability ( guilt). As
the latter is determined by the judge he should also set the sentence,
Response to the correctional process should play only a very limited
volo in that the prisoner may be permitted to serve the last part of his
determined sentence outside the institution (parole). It is also often
stated on the Continent that indefinite sentences are inhumane (oven if
the maximum term is set), and that the convicted person “has a right”
to know the precise time of release from the institution. But, oven if
most Continentals would grudgingly agree—if pushed very hard by
criminologists—that mere maximum sentencing by the judge be
adopted, they would still be strongly opposed to the proposition that
the definite duration of the imprisonment term be determined by cor-
rectional authorities, It would seem to them as a postulate of the
“legality principle” that this decision be rescrved for the judiciary
(the judge who supervises the execution of sentence). Why is this so?
It would seem to the writer that this mistrust of correctional author-
1ties is rooted in Continental history (absolute monarchy, police state),
during which correctional authorities were (and often still are)
attached to the police and hardly considered as guardians of the rule

1483

. ly as a result of this general climate of opinion, correc-
(zifohaﬂ all)lrﬁg?il’:iisﬂin most European jurisdictions (with the possxl;!e
exception of some Scandinavian countries) are hard pressed for (}.\(11{1 i
fied and well trained personne(lito which important decisions regarding

i uld be entrusted.: L -

pl%i)sgrv’ilfl?sttxdiﬁg the opposition thereto, indeterminate sentenc‘es
can still be found on\the'gontipent,. usually accompanied by the 'le o-
viso that the final decision on discharge must be entrust;ed I.:o the { u 3-
ciary. Viewed from t'hG'Amh‘i'lc‘nn‘ perspective, indeterminate sent('inccs
are a3 a rule adopted covertly. They are classified by gontme_nt_m 8 :;s
oither “security measuies” or'“‘educational measures, pertz‘m.ulnn r , 0
protective rather’ than punitive law. This distinction, chep.s' red | 3'
Continentals, does not spy very much to Americans unfamiliar wi %
the “dual track” system.? Also, on a realistic and functional view o
punis}uricilt,-security and educational measures consisting of dle rlﬁvu(i
tion of liberty are p\mishment indeed.® Tndefinite sentencg,sl, ihe e
as measures, exist in Belginm under the 1964 statute on social de ]Lns',c,.
Indeterminate sentences can be found smm:whm; more fmq\mnfiy in
criminal law relating to juveniles (West Germany and Yug}o.s avia,
for example). Only two instances are known to the author where ltnl
determinate punisl?:ments, classified as such, appear In Cont_n;wn' n'
legislation. The Greek Code of 1950 (articles 90 and 91) pl:()}’l( es m1
determinate sentences in regard to habitual offenders and pro eslsmnz(tl
criminals. ‘The other piece of legislation 1s st;‘ll on the druwm% _)(.inr. .
It is the Portuguese Draft Criminal Code (Correia Draft), which, in
its article 94, provides indeterminate sentences.

D. panoLk

With the exception of Scandinavia,* Continental criminal legisla-
tion still clings to the traditional model of purole, release off the )xi;s-
.oner prior to expiration of his sentence, on_ condition kO lgoo( . ?-
haviour. In addition, not all Continental jurisdictions make t 1e p].u ole
.decision a matter for correctional authorities. Thus, for example, 1n
France the decision is made by the Ministry of Justice, an]d an im-
portant role in the decision making is played by the judge who super-
vises the execution of sentence. In' West Germany and all of E“‘?‘mi I:
Europe the decision to release the prisoner is in the province o t‘ 10
judiciary. Whatever the competent authority, only those pr |s<]m.us
who behave well in the institution are ehglbl(i for conditional re %a:&se.
But, because in the majority of Continental European copntx}*:eslt :LI‘(::
is very little parole supervision, the paradox referred to }m t 1;:‘“ :)11‘.1"0s
duction to the Study Draft (p. xxxviii) is very s‘o‘]dom”t hought o d.e
a serious problem: neither the unsafe nor the “good [‘)I‘lS()ll(‘l. 'ml‘o
under effective supervision after release. Fven so the mandatory parvole

i ' w1 to the cognilive needs
*A ription of the dual track system, atuned t nitive needs
of Ami(:-(l]{-lm(llclsncws?ers. can be found in Sn.vn;u, Ty, CONSTITUENT IILEMENTS OF
- 2 einafter elted as Siwvinal, , . .
C':"Fl‘;ls“h(lu:l{g? t[ohes‘;ly 1thnt the distinction between “measures’ and “punish-
ments,” even it mostly verbal, is without significance in Com.inen‘ml S)‘S‘t(‘)ll:i.
C'Wt'lre Silving, Toward ¢ Contemporary Concept of Criminal Justice, 4 I8RAEL
L. REv. 49 39). . )
‘ 8ee “Svlvénlx%(;?)mnu Cooe, Pt. 8, §7 (1963) on “mandalory probation,
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component of all extended prison terms is~~where known—highly
raised as a useful “transition period” between imprisonment and
wll freedom. It is quite probable that only. the shortage of parole
supervision officers prevents some European countries from adopting
the system recommended by the Study Draft.

E. COMULATIVE SENTENGING

The Study Draft departs from conventional Continental views on
the problem of multiplicity of offenses, charges and convictions. Clar-
ity of presentation could perhaps be increased by discussing all these
problems together with provisions on cumulative sentencing. Even so,
following the system adopted by the Study Draft, cuomulative sen-
tencing will be discussed sesmmt.ely. Tn order to avoid undue com-
plexity the presentation shall be limited to instances in which several
prison sentences are contemplated by the judge. :

A number of systems of punishment in cases involving more than
one conviction were developed in the civil law. Under one, of them,
a unitary sentence (Einheitsstrafe) is set for all offenses, without any
indication as to which portion of the unitary sentence relates to the
individual offenses. This system is often advocated by the proponents
of the “treatment view” of punishment, but does not seem to be much
in favor with lawyers. If one of the convictions covered by the unita
punishment is pardoned or reversed, intricate questions arise. Still,
the system has been adopted by the 1953 West German Statute on
Juvenile Courts. ‘ ‘

In a number of jurisdictions the system of “absorption® prevails.
Here only the sentence for the gravest crime is actually imposed. Such
is the case in France (article 5 of the Penal Code), Austria (articles
23, 35, 267 of the Penal Code) and for a special type of crime multi-
plicity in West Germany. Also all jurisdictions following the Soviet
pattern of criminal legislation (article 35 of the Fundamental Prin-
ciples of Criminal Legislation) have adopted this system, but in the
court’s discretion an alternativa system may be applied.

The prevailing solution is for the judge to impose separate sen-
tences, but thers is a branching off at this point. In one of the pessible
variants individual sentences are merely added up: This is the old
system of cumulation of sentences which prevailed in Europe prior
to the French Revolution. It can still be found in Italy (article 73 et
seq., article 81 of the Penal Code) and, as an alternative to absorption,
in jurisdictions following the Russian pattern. Mere addition of indi-
vitgual sentences ig criticized by scholarly opinion on the ground of
its soverity; as with wholesale purchases, it is thought that the
defendant deserves a “discount.” The other variant is more common
and probably favored over all other systems, In this;variant the judge,
having set the individual sentences, proceeds to determine an nggre-

to ﬁotul) sentence by aggravating to a variously defined maximum
the gravest sentence, never to exceed or, even reach the sym total of
individual sentences. 1llustrations of this system can be found for all
cases of crime concurrence in Switzerland +(artiole 866 of the Penal
Code) and Yugoslavin (article 46 of the Penrl Code), and for a typ
of crime coneurrence in West Germany (sectjon 74 of the Penal Code).
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‘ -urrent running of sentences is unknown to the
The sySteTxtgifeso.o'i,‘gllls, the questio% arises as to how the Continental
c.mtlehw colum to the system recommended by the Study Draft. In
e awhich the {atwr bars consecutive sentencing (for exam-
instam‘*:? ]r'xl 3206(2) (), (b)),* there is to a Continental mind onl
le, ”E"Zes' and accordingly only one sentence may be imposed.
o ho 0?1 in the civil law there may—in this situation—be only pnt;
Althoug d conviction, from the defendant’s point of view t,.he pl‘a.ctlc:l,‘
clmr‘gﬂ e similar. Where, under the Study Draft (section 3206(4)), \
rest e v centences may be ordered, it would appear at first blush
mnsecutvlt\?\énm] lawyers would consider the draft’s soh’l’tmn NS corre-
o 1 'lm the much criticized “cumulation system. Due to the
spopdm od ()v the denft on maximum terms, cumulation will ofter%
g p;‘;blo and the practical resnlts will resemble the systemn o
}:e lmp:r)ation » Qince the concurrent running of sentences 1s qontem;
latednbv'tho. draft as a rule, (,‘ontine'x;m:}s “\;oilﬁltgﬁil(;\:l;;:g riro”t'rlgl’:e
i amounting in essence to the “absorpt stem.” The
wfo?'o}: tfi?&r?iriticized lgy scholarly opinion as dmr;,gn,r(hnt mr,\ld;]nle
tiona] culpability” stemming from the commission o ;’T;sojr?ews n one
offense. But the weight of the argmnent-_deppnds on on s view
role culpability must play n the determination of punishment.

F. FiINES

3 ‘ ith the
r 33 of the Study Draft very favorably compares wit ;
m(?sim n[;itfunccd Continentx}lllegnsl;gt'!on m“tllzsalm’g(;ﬁe’ljli os:;r:;m[::‘i
ticularly to be the case with provisions (“l 1 se e o
Concerning the assessment of the fine, t\e‘ a e-nl“ obviously 18
reduce the inequity of fines by scaling fines according t the financh
ituati the defendant. Tere, however, some Continental legis ‘
!t;:::snntll(?;\s ?nfuy be of interest, even it: the Thyren system 18 r;ot. flo‘tf';_r,](::]t‘:]x‘lt
Even if one has regard to the financial resources o}f\ the de (:mi'ous
in assessing o fine, equal treatment need not. result, ln lmpe:vealth‘
defendant. may- feel a very small fine much more t. mraa 'n]mz
defendant does a much greater one in absolute terms. A ] erma o
professor has recently snggested n possible solution, to tl\g {emfxe). mg1
inequality. Fines should be expressed in dnys (Laufzeit Ge ls? rafe)
which the defendant is reduced to a minimal gtandard of living.

G. ' ADDITIONAL OBSERVATIONA ON SENTENCING PROVIBIONS

i S '
i | i the B class
1. The ranges of prison sentences:for misdemeanors of
seem veryvsl\grt indged when viewed from the ]perspectwe of modern
penological thinking and Jegislative trends. The commentary to seﬁ-
tion,3'2%11 1of the Study Draft*** accurately notes that doubts as to the

i | U : .
*Study Draft section 3206(2) (a) and (b) Is Final Report section 3204,(2)

(b‘)ﬁzl:‘lh(l‘;v)-& ‘comments cbnceml'dg' {Aetonses againat unfah" proée‘cqtion (p;osé—’-
‘multiple related offénses). o . ! ‘
mﬁ'f&ff:{ymﬁl::‘& eoecdon 8206(4) !s Final Report section 3204(5), "lé
*8ent I, BaUMANN; KLEING STBEITSCHRIFTEN ZURL STRAFECHTREFORM 217, 2
(19%&11(!, draft section 8204 appears as part of Final Report section 8201.
T | e Lot ' f i ’

L
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value of short jail terms prompted proposals to abolish them alto-
gether. It should be added that under recent amendments to the Ger-
man Penal Code (1969) most prison sentences under 6 months were
replaced by fines. Imprisonment for periods under 7 months has been
totally eliminated.

2. The ban on increase of sentence at retrial Sor upon the proposed
appellate review of sentence) refleets not only modern erican
opinion on the subject, but nlso cherished and deeply felt Continental
convictions that it is unfair to “put the defendant to the Hobson’s
choice” of either accepting errors committed at trinl or appealing with

the possibility of deteriorating his Fosition. The ban is known in the.

civil law under the label of “prohibition against disadvantageous
change” (prohibition against “reformatio in peius”). The ban is found
with minor variations in all civil law countries. In some (such as
Japan) it is even embedded in the Const; tution, The only country tem-
porarily to abolish the prohibition was Germany during the Nazi era.
Following the end of World War 1T it was reinstated in the West
gmim)an procedural law (article 331 of the German Criminal Procedure
ode).

It must be stated, however, that the civil lawyers would never insert
the ban into a codification of substantive criminal law. Because of the
great store sct by them on systematic purity, the situs of section 3006
of the Study Draft* (not the contents thereof) would surprise them.

3. What has just been said also applies to the Study Draft amend-
ment of 28 U.S.C. § 1291, which introduces appellate review of sen-
tences. While such review is of long standing in civil law jurisdictions
from Japan to the Soviet Union to Spain, the natural situs of the
provision is in the law of procedure.

II1. Basis oF Criminar Liasiniey

A. orMissions

The Study Draft provision on commission of an offense by omission
raises a few questions from a comparative perspective. Although it is
commonplace that civil law systems place far fewer limitatious on
crimes by inaction than do common law jurisdictions, the draft’s
limitation of responsiblity for omissions to cases where there is a
statutory duty to act sounds nnusnal to a comparalivist,** Are duties
arising from previous action by the defendant, or duties not. provided
I a statute but still legal, not covered? It may be said that the draft’s
regulation is only fragmentary, but if this is so it could erhaps be
stated. Otherwise interpretation problems may result, (P Expressio
unius exclusio alterius.) Tt would appear to the writer that the refer-
ence in seetion 401(1) (b) of the draft to “legal duties” in dealing with
omisstons provides much more leeway for decisional law,

On the other hand, the language of section 301(2) may, in a
specific instance, have a broader reach than many civil laws on the
subject. Suppose a statute imposed a dnty to render assistance to 2
person in danger. X disregards the duty and ¥ dies. Many important
civil law jurisdictions wonld not be prepared to find X guilty for homi-
—_————.

pidy Dratt section 3008 18, with certain chanes, Final Report seetion 3006,

**In the Pinal Report what i required is ‘g leg 5 Her 'he act”
% statutory duty, *uired iy “a legal duty to perform (,h(' aet” not
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. I ish-
ide. Rather they would convict him under specific statutes punis
iy’ L sendo 3 ”7 .
. . ‘to- assistance. . imin
I ocion 401 renderd Is i last clause with a problem pertal
ion ! oals in the las -
i SiCt::(l)'rilr:i(r)llaﬁlo)xr(x})slaions and is-also broader than many repr(lsze%tlf;tlllze
nil\%l ?zriminal laws. There cannot be complicity by omission
[} : N

Illls IOVlSl()ll llﬂ.s "110 p : el 1 ent €, lﬂ,trl()ll. CO“. -
ne g AN

C. CAUSATION

tion would be regu-

Sontinental scheme, problems of causy | e

Il(li ‘:')l;o(;e?nggﬁems of cu‘lpa,lbihty, as they precede then‘l 1::11;1111&%0&“

late 1 dgr of analysing a criminal case. ﬂawssylel, st

Fnvope OrCriminnl Codes I(glo not_define causation. i\ xf/[o‘x\\ yre;vsons

E(l)lxl;o ﬁzl:vxl to thiz author is the 1Italmn l)ex‘:lvg'(;d%ex's::ws},ive. iSut,
is. Some of them are no aSive \

as advanc%lefcl): gsllltfmre has not thought through the rehitlé);s;glg

iy '11 tigx on the ground of lack of causation anc erien}: X

o oo the. o nd that there is no culpability, civil law exp rieuce
o e o i \tion is better not defined by statu

[ indic t caust te ‘ :
&Ou\lr((l)icsie(ibglte?fé?gllé: t:'):'i:;;llllascholarl y and decisional development. Also
& [

i reate confusion.
fragmentary regulation may crea

1V. Provisions oF CULPABILITY
A. GENERAL OBSERVATIONS

? of 6ivil law Codes usually define only two busic

“General pu ligence. The latter is subdivided

Kinds o o omea. e the situations the Study Draft
e '?id‘-rerm?'ttci{lleegsgg:sg? nglxgo?lﬁa(()lfvermut. negligence (negll l(glgu:ul,o 11::
((‘lllaf?Sl Lﬁ) asthe draft). Intent is also subdivided, but thlese Sel:'w; i)‘; ;udly
df}ﬂ'n?‘ frg;n iurisdiction to jurisdiction. One can on y]v‘l v broacly

ate hat C ]ntinental intent encompasses states of mind w ]d > unde
state b 1‘5 ](5‘ ft. would fall under intent, knowledge, an [;O::b V
ol I{Ll ssness. The “special part” of Continental Codes ;l.bttl
e;rlen grosl‘z‘sr?f(szsﬂ; t;alified egrees of intent (purpos]ei, rtll)rel(?et( i xls
tion Sp&t} . Decisional law'aid 'scholarly opinions on a‘] 1esort)i'}m.;
tli?’n’ ]‘3 i))fiiit ‘and their differentiation have a.s§um.cd such propl rtions
alac(:l‘i‘t[:n;si 'gOSsiblle‘ without gross oversimplification tafﬁlx ‘t:; i(t;r tibe
the di'méns’?ons'df problems. Fortunately, it seems to this

; ted in 11
decls y an Supreme Courtl as repor n 1
L Jompare, the Qe it pive Ge';!?;. "Ii’aghu‘e to render assistance” is

J sehrift 300 (196 u
Nel\ée J“r:)st‘g::;]: Xrgflg:“ﬁhggdern Continentn) legislation. Where it exists it
quite a c

1 a “lex specialis.” . eune Thewriof
r\l;es e e Ia'wxa?‘%ision ?)[f the Cour de Cagsation in the T (;m‘m 7 It ‘l
Ry JO ; 952). Tn Germany one cannot be a

YORT 15pRUDENCE T, 65 (X ¢ e n
me’mnfmfﬂfy %ﬁ;f;élgﬁunless he Is acting through n‘u "lul?:c;?;:(tl 1:1%?121) uuc cgm-
I‘,;‘lfotlL l)dlssputed among scholars whether or not onep c‘ilﬁ L o)

Plice, g"nc AraiN KAUFMANN, UNTERLABSUNGBDELIKTE & 59) .
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Continental law with its traditional types of culpability has little to
teach. It is based on largely obsolete psychology. Perhaps the cul-

ability types under the Study Draft are more in tune with modern
wehavioural insights, at least in their core meaning if not in all details
of definition, Thus, rather than attempting to present Continental
doctrines of culpability, a few somewhat more specific observations of
the draft’s provisions concerning culpability will be made.

3. STABILITY VERSUS INSTABILITY OF THE MENTAL ELEMENT OFFENSES

In the view of a number of civil law lawyers, including this writer,
the A.L.I. Model Penal Code has made an improvement over tradi-
tional Continental thought on the mental clement in individual of-
fenses. Its dralters realized that the mental element of a single offense
may vary in regard to various definitional elements. (See comments
to section 2.02 of the A.L.I. Model Penal Code.) If one can say that
- desires to have intercourse with. his sister zpurpose as to inter-
course) it is psychologically grotesque to say that he desires or
wants her to be his sister. In Incest cases it is knowledge that the
woman is X’s sister that suffices. If this, writer reads section 302(3)
(a) of the Study Draft correctly, the latter seems.to have retained
the conventional view that culpability requirements remain stable in
regard to one offense.* If this is so, the A.L.I. Model Penal Code
approach would seem preferable.

, .
. . o
C. “TRANSFERRED INTENT” AND “ABERRATIO ICTUS”
In medieval Continental decisions and scholarly opinion it was not
required that intent be directed to a definite object. Rather “aeneral
intent” to cause harm sufliced. Under this view, in the “erroneous hit’
(aherratio ictus) situntions, X was guilty of intentional assault of B,
if he intended to injure A but mis'se(ﬁmd hit B. It is settled in modern
civil Inw that intent must be directed to a specific object as required
by statutory dafinitions of offenses. Accordingly, “erroneous hit” situa-
tions are treated in the civil law exactly as under the draft. X is guilty
of reckless assault on B and attempted assault of 4.
, ‘

D. rrovistons ON MISTAKE AND: IGNORANCH?®

Until recently, civil law systems have opposed the distinction be-
tween mistake of fact and mistake of law, %ut the distinction has of
late either changed its meaning or come under serious criticism. We
shall leave aside doctrines that would equate the two types of mis-
takes.!” What remains is the changed meaning of the opposition of the
two kinds of mistakes. Today the distinction ig usually made between.
mistake abont circumstances falling within definitional elements of an

offense, and mistake about the fact that one’s conduct is prohibited by

' Lo . e ) [ .
*The Final Report 2dded “except that where the required cplpability is “lnten-
tance {8 ‘knowingly' "

tonally, the culpability required as to an attendant circumstace is

to'sludy draft section 802(8) (n). o, .. Lp A T
For the sake, of simpliclty, mistake and ignorance are not distinguished in

1‘ll&f(bllowlng toxt, o y . [ L, S
As an example of this radical and quite perceptive view in the common law

world, sec S1LVING, supra note 2, at 370. ‘ '

' oot
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law. The first type is called “mistake of fact gle_sc'ml')’g,lon” (b T:tlst:b‘eitar)l-
S the other “mistake regarding prohibition (Verbotsirrtuz ).
slrrtum),d istake of fact description, it is irrelevant whether the
As rch'tlr t;q"t]o fact perception or norm a]pplicnthn. If an element. of
O ory € ime description calls for a legal evaluation, erroneous norm
St treated just as an ordinary error of “factual” pc};ceptum.
b [‘m(‘”?tt:]on l'Srv:on {w'l{y the old labels “mistake of fact” and “mistake
Thls,ls"’ 1e'1e. i)e misieadine and are inereasingly ropluc(‘.d by new
of 'lmlen‘Mgtudy Draft st iT] refers to Tactual and legal mistake, but
&m:l?ibvi]obn; that the actual opposition comes ('!()S(‘, "Q»ﬂl"‘] T\O‘T C.(?n{.
:En](:nta] Jistinction. (For example, section 304 recognizes legal erro

it i inition.) )

ranted by a crime defini o

i ‘I‘;zr)ortfmt (i)i fferences between the Study Draft and c1v1(11'1aw 'seirg

to foliow from the draft’s provisions on error conceirmng 02 .;n:,:? ]:)x“ d

ive def ;. inasmueh as justifications and execuses 1y art

wtive defenses, mmasnni justificati ' s from ;

a{ﬁ zr:g concerned. For the sake of mmphcltyi;\efm\is(ti dt]q(;((;lgl‘t\llrilm]lz;ql
. al differ stemming from the fact that Continent:

. -ocedural differerices stemming It tal
Do P justificati : def from a procedural poin

: re not defenses fron I po

»xeuses and justifications are s fron pro : nt

:J}cview 1 Re]n'minmg thus on purely substantive law grounds, diffe

ences still seem to be quite substantial. Under modern Continental law,

mistake is treated equally no matter whether excuses, ]uﬁhh(:ﬂflon:; :le
definitional elements of an offense are in jssue.” }et l(l]s quote ]s")rqft
example the provision of section 20 of the 1962 West German Draft

Penal Code: .
Anybody who in committing an act mistakenly assumes 2

te of affai i justi ¢ that act, shall
state of affairs which would justify or excuse t ,
not be punished for intentional [ the _Contmg_nm} SE(I‘ISO]
. commission. He will be punished for negligence [in t e 'glli
tinental sense] if he can be blamed for such mistake, providec

that negligent commission is punishable at all.

i i ; [ ft to the

) the wording of section 302(3) (d) of the Study Dra  th
g(é;nnr‘):;e Draft. Add%he provision of section 303 of the Study Draft.
The gap seems to be wide. Upon analysis, however, the two systems are

.t apart. . e
nom) o“fz;r s ordinary defenses, section 609 of the Study 111)‘(‘3"“
makes the reasonable “mistake of fact” applicable to alinost a tgnr-l'
tinental justification grounds. In view of this, the exprossm? 1rtn sefl ;zh’
302(3) (d) that “no culpability is required with respect t,? ac ]s;1 wh ch
establish that a defense lEdeﬁned in Part A] does not exist” wonld pro
ably be criticized by Continentals as confusing.

3 iver) would be

n uences of ordinary defenses (for exnmple: wa )
unnfc%?&tﬁ%nsfgqml Continental procedures, while nﬂ‘ir:'natwe defenﬁesf ynoll:::e
At least two hasic postulates of Continental pr(;]cedure.tl'he [prl;u‘r‘lrlgll(:t : prtl)‘)gring'
4" pequires that all issues of relevance in the case be ralsed ) '
'(t;(:l:ltle‘m‘:‘tfewmle the preswunption of innm;’cnr(;;a a8 ;mdorﬂti(;iognb{, (ggu&;rgggg?
’ TECONC ith the reversal of the burden of persnasion. Ve e
=:a1knrlt;€ttll)1em> tw;i:fm'zlples, Continentals allow almost no exceptions to them in

s erime, o .
mml?lflzg;;?;;:i?x sliplit oversimplifieation. True, Rome systems bar all diatine-
tive frn;xtment. (1.g.. Alternative West German Draft Penal C‘('!de.ﬁ 191 (198(})'.’

an Oﬂén r differentintion is made nmong various types of "miamkc:’ of \f\vlv;.
Thﬁa our statement in the text applies with precision only to “factual mistake.
'Sfudy Draft section 609 is Final Report section 608,
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As regards situations classified as affirmative defenses, the actual
difference is again not as pronounced as it might appear, Some situa-
tions (for example, section 1306(4) of the draft) would probibly be
regarded by Continentals as purely objective conditions for liability
(see supra, I-A), and thus mistake would not excuse. Also, while'iinder
the draft mistake of law is in limited situations exonerating and is
treated as an aflirmative defense, in the majority of civil law juris-
dictions mistake of law is no excuse at all. Mistake as to a duress situ-
ation would probably be declared to be an excuse by European scholars,
but would hardly ever be recognized in actual cases.?®

So far discussion has centered on mistake of fact. Mistake as to pro-
hibition (mistake of law) is variously treated in the civil law. Most

jurisdictions still cling to the maxim that “error of law is no excuse.”

ut, while the mistake cannot lead to an outright acquittal, if justifisd
it may cause reduction or even remission of sentence. (See article 5 of
the Ttalian Penal Code, article 3, 233 of the Austrian Penal Code, arti-
cle 10 of the Yugoslav Penal Code, French decisional law.) Almost
everywhere scholarly opinion which criticizes this traditional view
can he found. Even so, opposition to change is quite strong. More than
anything else it is based on fears of the evidentiary difficulties which
would arise if the excuse were admitted. The dogmatic rigor with
which the presumption of innocence is interpreted in the area of bur-
den of proof precﬁldes the shifting of the burden of proof to the de-
fendant on this specific issue.

Departures from conventional views can, however, be observed in
Switzerland,* West Germany ** and in Eastern European countries
other than Yugoslavin. Leaving aside differences of detail, the idea as
developed in the West is roughly as follows. If the defendant has mis-
takenly assumed that the conduct he engaged in is not prohibited and
his mistako cannot be blamed on him, he must be acquitted. If, how-

ever, the mistake is due to his fault in not securing the necessary knowl-
edge, he must be convicted and punished according to the degree of his
fault (practically, negligence). The idea as developed in Eastern Eu-
rope is somewhat different. Here one of the prerequisites of criminality
is that the conduct falling under the statutory crime definition be
“socially dangerous.” Unless it may be attributed to negligence, mis-
take as to “social dangerousness” of one’s conduct excuses, while mis-
take asto the legal prohibition does not.® '

Where does the Study Draft’s solution to the “mistake of law”
problem fall on the spectrum of these different solutions? While more
“eonservative” than, for example, West. German ideas, the provision

B Nee JeseHECK, LEHRRWUCH pES STRAFRECHTS, 335-336 (1969) ([hereinafter
cited 03 JrCHECK], with reference to court cases. Some jurisdictions (for
ex:nnple, Yugoslavin) have no provisions on duress in their leglalation.

“ See articles 19 and 20 of the Penal Code, ng well as declsionnl law. See
chl\\'ANI)ulg, DES SCHWEIZFRISOHE STG B 08 (1963).

This s, since 1952, the attitude of West German courts. It has been adopted
by l‘l he 1902 Draft Penal Code. ) :
Sovlet legislation is silent on the matter, but the view expressed in the text
1§ that of prevailing opinlon, Compare KIRIOHENKO, ZNACHENTE OBHIBKI PO
SoverskoMu UdorovNomu Pravo 36 (1952). This view has been adopted by some

?ﬁ::\orn Buropean legislation, Sce article 24(2) (3) of the 1961 Hungarian Penal
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i ft is sti ical Continental

tion 610* of the Study Draft is still ahead of typical Con
?\frsigcdiotions‘ which reject the excuse altogether. True, the reversal of
the burden of proof in regard to mistake of law is without precedent
on the Continent. But it may be argued that any defense is better

than none,

E. LIABILITY OF OORPORATIONS AND OTHER ORGANIZATIONS

Since the Enlightment in the gighteenth century the view has
r(?\i::ili,d (;,n the gCor‘lt,inent that c;ﬁninul luw _should not apply to
egal entitics. Arguments advanced in favor of this proposition are
mostly dogmatic : corporations cannot. act, they have no mind wh,ti‘zie-
as “conduct” and a “guilty mind” are prerequisites of criminality. ‘The
most often advanced pragnatic argument is that punishment falls OIE
innocent members of the corporation. No matter what the yulqe o
these arguments, the principle still holds in civil law legislation from
the Soviet Union to West Germany to Spain. Practical necessities,
notably for misconduct in the field of economic life, have caused the
relaxation of the principle in only a number of jurisdictions. Thus,

for example, in France the maxim “societas delinquare non potest” 1s
viddled with exceptions, Typically, Continental jurisdictions have
chosen another approach to the practical need to punish organizations
in somne instances. Punishments are imposed for offenses which are not
considered criminal, Such is, for example, the case In West G‘:?r:nmny
and Yugoslavia. The types of punishments (and “measures” n the
civil law jargon) imposed for noncriminal offenses are numerous.

Prominent, however, are stiff fines and giving publicity to the con-
viction. < .
V. DErFENSES V7
A. TUE USE OF DEADLY FORCE

Most modern civil law Codes have consolidated self-defense, defense
of others, prevention of crime, protection of property and similar
narrowly conceived defenses into a comprehensive, broadly couched
defense. Special provisions are usually found in statutes dealing with
use of force in law enforcement. This is the reason the use of deadly
force is discussed by Continentals in terms which seem somewhat
general to American lawyers. The issue on which Continental legisla-
tion is dissimilar is whether some kind of proportionality is required
between the value protected against the attack and the dam:t,«zre cansed
by the protection, The minority view is best illustrated by West Ger-
man law. There is an absolute right of defense, provided that the
defense activity is the (least injurious) only way of protecting a
value attacked. Thus, for example, deadly force may be used if there
is no other way to prevent a_man from earrying away your brief-
case.'® In most civil law jurisdictions, however, deadly force may be

*§ rfit section 610 is Final Report section 609.
"qStoutgse, I(;(rs'fguses (such as mistake of law) have alrendy been discussed in
x see supra, 1V, D). .
Ot"‘:‘z:r:n;:::?Ti:scllxtg gupra note 13, at 230. This position seems to ('ontr{ndlct
article 2. T1n, of the Furopean Convention for the Protection of Fuman Rights
and ‘Fun'dnmc'mtal Freedoms (1950). German lawyers maintain, however, that
the Convention i binding only on government agencies, not on private persons.
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used only in situations in which there is no other way of protecting a
value which is not unproportionately less important than the value of
life. Accordingly, deadly force cannot be used for the protection of
property and most interferences with freedom.® It ig’ only on: the
question of withdrawal from an encounter that almost all civil laxe
jurisdictions differ from the Study Draft. The no-retreat rule domi-
nates. This is sometimes even rationalized as a moral imperative.?
As regards the draft rules on use of force in law enforcement, they
resemble corresponding rules in_many Continental jurisdictions.
Differences of detail cannot. be discussed here. Most would centdt
around self-help against official acts, ' . C

oo,

B. insantTY

Three systems of defining “nonimputability” (the civil law term
for insanity) are known in Continental jurisdictions. Under the first,
a ground for exemption exists if specified biological or medical con-
ditions are ascertained. Underlying is the curious assumption that
certain medical conditions possess an inherent power to exempt from
criminal liahility. This first system is largely discarded, but can still
be found in the French Penal Code (article 64). The other system
(the “psychological” system) defines nonimputability as lack of ca-
gacity either to understand the “nature of one’s conduct” or “freely
ecide” (“conform one’s conduct” in the newer variant). This test
comes close to the M Naghten test coupled with the “irresistible im-
pulse test.” The third and last system dominates in modern civil law
legislation and prohably inspired the drafters of the A.L.I. Model
Penal Code. Tt is called the “mixed system” hecause under it exemy-
tion is granted only to the defendant who lacked the cognitive or
volitive capacity as a result of a “biologica, ”? . (medical) condition.
The system has heen adopted in Wost (ﬁlrmn.ny. Switzerland, Aus-
tria, Ttaly, Spain, Hungary and other Eastern European countries

and the criminal legislation of the Soviet Union.=
When compared with the available ¢ivil law tests on insanity, the
test submitied by the Study Draft is substantially identical with the
Continental “mixed tests.” Tn that it discards the A.L.I. Model Penal
Code’s exclusion of “sociopaths” (the now fashionable label for the
group formerly called psychopaths), it comes even closer to modern
Continental legislation which rejects such limitation of the ground
for exemption.?? * o
** This s the view held in all Eastern Furopean countries, as well as in Italy,
Switzerland and France. '

® For the Soviet Union, see FELDBRUGGE, SOVIET CRIMINAL Law 111 (1964).
Some rationalizations In Western Europé smack of chivalrous ethicg (distaste
of cowardirce, ete, . . ;

™ Article 11 of the Fundamental Principles of Criminal Legislation :

A person shall not be subject to eriminsl resgponsibility who % * % aqpn
not. realize the significance of his actions or control them by renron of
® chronic menta) lllneus, temporary mental dérangement, mental de-
ficlency or other condition of illness, : v ' '

" Compare YRRCARCK, supra note 18, at 200, No propwsals to aholish the defense
nJlif;zether. at least by thoge who would retain pimishinent, are known to this
author, e '

*Final Report section 503 followa the A.LT. formulation by explicitly deny-
ing the defense to “soclopathe,” o '
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rly opinion has advanced certain criticisms of the tests un-
dgcillftln“glixgd system,” but, agreeing with the draft’s Introduc-l
tion that they are more ideological than practical, we shall not dea

i re. )

‘wglntah?]?;e};aon must, however, be asked. If a sick person lacks the
capacity to be aware of the criminality of his conduct (and crnzr;m:lll-
ity must not be confused with unlawfulness or wropgfu]neg ) he
is exempted from criminal hLability. W_’Vh)‘r‘ is 1§’ that the mistake at
Jeast as to wrongfulness is no excuse with “sane” people?

C.' DEFENSES AGAINST UNFAIR OR OPPRESSIVE PROSECUTION

Entrapment. Before turning to a description of how problems
)oé.e(lﬁvﬁ;agltmpment can be trﬁlted in the Continental ﬂni.l.]yth:ll
}mmcwork, a brief observation should perhaps be made on the ‘t,c§t
of entrnpment as submitted by the Study Draft. IT the dc{?nsia is
available only ‘where means are used likely to cause nomm} y law
abiding persons to commit the oflense, then it would seem that (-.n-l
trapment is not an issue distinct from defenses lllVOIVIU%‘. guilt anc
innocenté. Notice that the Study Draft suggests a more limited de-
fense than the A.L.L. Model Penal Code (section 2.13). Let us sup-
pose that the view is rejected, as optimistic of human nature, that
there are no means short of duress to cause a law abiding person to
commit a crime. Still, if a person acted as the majority of people
would under the circumstances, can such person be properly blamed
(i.e., declared guilty) ? Is it not morally questionable to exact morg
from the defendant than one can exact from the average person?
1f such reasoning is sound, the defense of entrapment—as suggested
by the draft—would systematically belong to defenses involving an
e‘\(i.ltzsgéems to the writer that the usual statement that there are no
functional equivalents to the defense of entrapment in the civil law
system is inaccurate. In fact there are several. A government agent
may tempt the defendant to commit a crime whose victim consented to
the entrapment scheme. 1f consent is operative in the case, there exists
a justification under most civil law systems. Where, however, an offense
is involved in regard to which consent is nonoperative, the answer
turns on the definition of entrapment. Wo shall assume that entrap-
ment is defined as it is under the Study Draft. If such means are used
in entrapment which would cause an average person to commit a crime,
at least some Continental jurisdictions would recognize the excuse that
“law abiding conduct cannot be demanded” (Unzumutbarkeit normge-
massen Verhaltens). It is predicated on the view that punishment does
not make sense if an average person would act as the defendant did.

Where the excuse is unavailable, the entrapped person is punishable,
but so is the government agent (agent: provn.oa.tm:r) 24 There is no fur-
ther exemption possibility under substantive Continental ]my. It is
probably not an overgeneralization to state that such u state of affairs

* fiven the draft distinguishes between cri:m_lr.ml and nonecriminal offenses,

% For a. pereeptive discunsion of the responsibility of the agent Prov.omtcur. 'svce
HrrLnorn, DER AGENT PROVOCATEUR (196}). Also Sﬂwrm'vwmn'r_n in va',?m.
SONRIFT FUR DEUTSCHES Rrconr 717 (1058) ; SALAMA, L'AGENTE PROVOCATORE

(1964),
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is acceptable to most Continental systems for the 'same reasons for
which they accept trustworthy though illegally obtained evidence.
This brings us to an additionurand last possibility for the entrapped
person to avoid criminal punishment in a minority of civil law juris-
dictions, In some jurisdictions—at least as far as the law on the books
is concerned—evidence obtained through the commission of crime is
inadmissible. As the “agent provocateur” is punishable, evidence was
seoured through the commission of an offense, and an argument can be
made that it should be excluded. C o

2. Statute of Limitation. Two differences between the draft and
Continental legislation come to mind. The limitation statute on the
Continent is never a defense in the sense that it can be waived. Such a
solution follows from basic procedural principles in the civil law sys-
tem. Adjudication in criminal matters cannot be shaped by parties,
The implementation of criminal policy is a matter of public concern
and the court must raise all relevant issues if the parties fail to do so.
It is unanimously held that the statute of limitations pertains to mat-
ters concerning implementation of criminal policy. The other differ-
ence indicated at the outset concerns the running of the statute. In all
civil law systems it is possible for a prosecution to commence beforoe the
expiration of the limitation period and yet be barred if the period
expires before the case has been finally adjudicated. Section 701(1) of
the draft suggests the contrary.

3. Bar on Multiple Trials and Charges. Most civil law procedural
systems provide for joinder of prosecutions where a person has com-
mitted more than one offense and they are all known to the prosecutor
at the time when he contemplates prosecution, Joinder of prosecutions
is, in_this situation, also the usual practice. In contrast to the draft,
Continental procedural legislation does not provide for compulsory
joinder.?® However, if a prosecution is instituted for an offense which
could have been subject to joint trial, the provisions on cumulative sen-
tencing devised for joint trials mandatorily apply.?s This is thought
to preclude abusive and oppressive prosecution. In the Continental
setting it probably does.

ITow many charges may be preferred depends in the civil law sys-
tem on the number of offenses. If there is no crime plurality, there can
be only one charge. As flexible rules apply on amending charging
papers (indictments, informations), Continentals usually consider any
other regulation of the problem as unduly technical and possibly
absurd.

4. Multiple Convictions. How many convictions can be obtained
seems naturally to depend on how many offenses have ben committed.
But it is precisely on this issue (crime plurality v. singularity) that
universally accepted doctrines were developed in the civil law which
are practically unknown in the common law world. The comparison
of the two legal systems on this score is bedeviled by the differences
in procedure and evidence. Thus, only a panoramic overview of the
problems may be offered.

" Compare as n drafting example the following Codes of procedure: West
German (section 2), Japanese (article 313), Russian (article 26) and Yugoslav
(article 31),

" 8ee supra 11, V. As a drafting example, compare articles 46 and 47 of the
Yugoslav Penul Code. They are representntive of the law in the area.
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¥ situptions treated under the Study Draft as cf)nshtlltlf\g
oﬁm %‘ilelgli J,gf:.he .'g:i'y.i‘l;]ﬁw,‘ would everywhere be cons}dered as a
single offense. Accordingly, whereas there would be two or more cpqi
victions under the draft, there. would be only one conviction in eivi
1av§ecc%u1:n 3 66,(2)[(&5 ‘a8 well as section 703(3) of the Study Pgﬁt
relate to situations wherg one pflense consists of an attempt, SO}lcl o
tion or other form of preparation of the other. As an aside, 1t ?‘lqu C
be -said that the nqtgqr aes not .kl.l()w _wh'n‘t the precise re d.{;lOlt}-
ship between these two draft provisions is. They partially app { 0
the sgme facts.an yg{, are treated on the (:on“\:lctlon level Ilin aecgoq
703(3) and on the sentencing level in section 3206(2) (a). Be mtl as
it may, there is little, doubt that under the draft there is momd mfx;
one offense. By contrst; the situation contemplated by the ‘tx{o_ : ra
provisions is in the civil Jaw a schoolroom example of the “subsidiary
principle” under which there is only one offense. Att:exr.lpt,l sohcxt:}t:
tion and similar offenses come to life only if the criminal pursui
has not passed them and gone to a more advanced stage, "I,‘hey merge
in the provision on the “last stop” on the “iter criminis (route to
crime). Thus, these oﬁcinsgs cl(;n_u]a_ to 1,1’fe only in a subsidiary way.
“ imari rogat legi subsidiara. o
Ig:ct}:ggng;&?ée; (%1; o?githe draft deals with “offenses” differing
only in that one is defined to prohibit a designated kind of conduct
enerally and the other to prohibit a specific instance of such c._oggi
uct.** KIultiple convictions are possible in this %ltuut..xon. In t‘,hq_cn il
law system this is & schoolroom example of thc) specialty prmc}pl.e
under which again there is only one offense. Psychologically, socio-
logically and historically there is only onc unit of conduct. For a1 nln-
inological purposes (such as measuring delinquency) there is also
only one unit of condyet. What l\t}f)pen§ is that seveyal crime deﬁm:
tions compete for ap !lication to that smg‘zle conduct unit. Only ]thc-
more m&:{pwbﬁ erime description applies. “Lex specialis derogat legi
P ' } )
gexas o;;posed to the two situations mentioned thus far, the situa-
tion contemplated by section 703 33) of the draft comes close to the
civil law view. In the civil law the maxim “lex consumens derognt
legi consumptae” requires that only the definition of the graver in-
clnded crime apply. The residual difference is that under the draft
there can still be several charges (if not convictions), while under the
ivil 1o ro can be only one. o
mgliill'?e?e;}é:s' between th{a two slystems do not stop here. Additional
situations are known in the civil law system in which several crime
descriptions compete but there is only one penological unit. For exam-
ple, if one offense may be conceived as a sequel of another penologically
overshadowing offense, prosecution cannot be brought for both but
only for the lattor., A usual example is the destruction of the stolen

Hon 8206(2) (a) is Final Report Bectio‘n 3204(2) (b). St‘x‘x‘dy
Dr‘asftt:uggct]l)orr?tgog?g)o:vas déle{ed in the Final Report. The definition of “in-
cluded offense” appears as Final Report section 109(q). A prohibition on multi-
ple sentencing for included and inclusive offenses appears as Final Report sce-

a).
uogg%gtl(yzi)(ra}t section 3208(2) (b) is Final Report section 3204(2) ().
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object by the thief. Much more significant is the Continenal construct
known as “continuing criminal conduct,” but it is too complex ‘to be
discussed here. , s R P

Although technical tools used by lawyers differ greatly. the results
reached in the two diverging systems are not too dissimilar; In in-
stances in which, to the surprise of the ¢ivil liw' lawyer, there are two
offenses rather than one under the draft, cdhsecutive sentencing is pro:
hibited. Nor should the disparities be neglected. Neither from a pro!
cedural nor a criminology point 0f vidW aré ‘the two ‘approaches
identical. Perhaps a dispassionate observer' might declare the Conh-
tinental approach simpler and less legalistie and fragmentary. Bt he
would recommend it only if one were to bégih‘ S E and réthink the
problems systematically. As it is, Américhhi'law oh doublé jeopardy
and some related problems requirds “fall-balck” vofivictions wherd the
Continental system may safely obtain only 6ne. * " L

5. Other Defenses. Most other défenses containéd 'iﬁ'.'(’}hapter ' of
the draft would be found in Continental procedural législation. Evén
here some of them would not. be regiluted 48 specificully as in the
draft. Discussion of these procedural issues Thvdlves' so much tech-
nical detail that it cannot be attempted here. It s éily say that the
¥rov1smns of sections 705(b) and 708(b) éeorn'étt‘agﬁ 'to a lawyer

rom the civil law system.* Continental judgments, ¢ivil ag well as

criminal, do not as a rule have any collateral estoppe] effect.’ Also th
effect accorded by the draft to former prosecution in"ahdther jurisdic:
tion has little precedent in civil law legislation. Foreign judgménts
very seldom operate as a bar to prosecution gAnerl(énuhg‘szprinzip)
and where they do, domestic jurisdiction is claimed on grounds un.
known to American law (for example, the “ferdonality prindiple,”
supra I, C). However, it is considered a postulate of fairndss that for-
eign sentences served bo given credit (Arechnifigsprinzip.)? Nor
does the bar—if it exists—relate to offenses covered by joinder provi-
sions. Rather, it solely relates to the “identical oﬂ'ense’y 11 the sense of
the same conduct rather than identical crime deﬁnit',ionsg . P

VI. OnservaTions oN IncroarTe Criss '
. R A

" A. ATTEMPT
R b
There is some measure of confusion in ideas ‘underlying punishment
policies in attempted crime. Small wonder that a'comparative “tour
d’horisont” reveals a galaxy of solutions in civil law legislation. Every-
where, however, general provisions on attempt are fourtd, thus obviat-
ing the need for specific statutes to prohibit conduct that amounts to
an attempt. Also the tendency may Be observed that general attempt
provisions do no apply to less serious offenses. For misdemeanors,
attempt is punishable only if so provided in provisions deiling with

*Study Draft section 706(b) is Final Report section 707(b).

" Typically the credit is mandatory. Only {n some Rastern Huropean jurisdic
tions (but not in Yngoslavin) is it optional. Sce article 5(8) of, thé Funidamental
Principles of Soviet Criminal Legislation. For detatls and drafting -exampl
sce JEROHEOK, 3upra note 13, at 122 ¢t seq.; SOUWANDER, Das Sonwmzmmo;:;
SteaverserzaucH 41 (1966) ; BrrTion, DIRITTO PENALE 187 (1866) : TIANDO. Jara
NESE Law oF CHIMINAL ProCEDURE 48 (1965). ' ' )
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spocific offenses falling within this class. Exceptions to this are Fast-
ern Europclm_copn!.rms #Hu.vu Yugoslavin) _und an occasional Western
Furopean jurisdiction (for example, Austria, section 239 of the Penal
Code). Withdrawal from attempt operates as an exemption from con-
viction in many civil law jurisdictions, but this is far from a universal
rule. (The contrary is the case, for example, in Italy, Japan and Yugo-
glavia.) As the reader will have expected, withdrawal is not structured
as an affirmative defense because the reversal of the burden of proof
would violate the presumption of innocence as interpreted in the civil
law.?® The draft's Fosition in regard to “impossible attempt” (inept
attempt in the civil law jargon) corresponds to the modern civil law

trends.®
B. CRIMINAL FACILITATION

A glance at the civil lnw Codes shows that there is no offense of

neral applicability corresponding to Section 1002 of the Study
g’mft. It 1s submitted, however, that if Continental systems required
of an accomplice intent (within the meaning of the Study Draft) that
the crime be committed, they would probably be driven to resort to a
similar construct. Iowever, the usual culpability requirement for an
accomplice *° is not solely that he “desires” the offense or even fore-
sees its commission s a certainty. If he “foresees the likelihood” that.
the offense be committed and :moeYts it, or resigns himself ¢o it,* the
culpability requirements of complicity are met.

C. CRIMINAL BOLICITATION

The draft and modern civil law come very close together on this
issue, Not only is solicitation viewed as an attempted complicity, but it
is often defined as such (Wersuchte Anstiftung}. As in attempt, so
in solicitation, this offense, of “general applicability” does not apply
to misdemeanors (for example, Italy, Qgest Germany and Yugo-
slavia). If exceptions to this general tendency are found, it is in those
jurisdictions which punish attempt for all offenses. In view of this it
may ierhaps be considered as an inconsistency in the Study Draft to
punish only solicitation of felonies but attempt across the board. The
reason for the distinction may, however, lie 1n the fact that solicita-
tion is committed by speech. Provisions on withdrawal will seldom be
inserted in this context, but almost identical results would be reached
by civil lawyers by interpretation (the argument procecding from the
law on attempt).

* Sce supra, note 11, It is the author's educated guess that it is easier for a
party 'to sustain the burden of proof in a civil rather than in a common law pro-
cedural setting. The remark has been made only ag a caveat to those American
lawyers to whom the Continental view seems very attractive, e

» For example, impossibility is an excuse in Austria, See NowWAROVSKY, Das
OESTERREICHISCHE STRAFRECHT IN SEINEN GRUNDZUGEN 80 (1953),

® The term “accomplice” has not beén used in the sense traditional with Anglo-
Amerioans. Clvil law, disregnrding a few exceptions, differentiates between co-
principals (whose purpose is to promote or facilitate the erime) and accomplices
“stricto sensu” (subdivided Into “instigatars” and “aiders”). The ohservation in
the text as to the culpability of nccomplices relates only to accomplices “stricto
sensu.” T . : .

" The last state of mind i called “dolus eventunlis,” For detalls on (his kind

of cmipabllity see SiLviNg, supra note 2. nt 220.

88-110B—T1—vol, 3—8
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As the conspiracy laws perform a wariety of purposes in the system,
the search. for civil law functional analogues must lead,into several
arens.* e . TRER |

- Some civil law legislation defines criminal conspiracy as.a'specific
crime of agreeing to perpetrate an offense. (for example, sectipn 49a(2)
of the West Gexman Penal Code, article 115 'of the Italian Penal Code,
article 298 of the Yugoslav Penal Code). The object of conspiracy
must be a felony. If the latter is perpetrated, conspiracyimerges into
it. Some .jurisdictions know. enly conspiracies' to commit specific
felonies, usually political offenses (for example, article 275 of. the
Swiss Penal Coge and article,64 of the Russian E’enal Code) .3 In addi-
tion to this type of erime, some jurisdictions punish membership in a
criminal organization, if the aim of such organization is the comnis-
sion of several felonies (for example, article 116 of the Italian Penal
Code and Article 99 of the Yugoslav Penal Code). Here a distinction is
usually made between mere members of the organization and its lead-
ers and organizers, who are more severely punishell. There is typically
no provision that an overt act must be done in' furtherance of the
conspiracy or by the organization, but such act will in practice be
necessary to establish serious agreementior the existence of an
or%anizntion. e b ‘

Vhere a_crime has been committed in furtherance of a conspiracy
(or a criminal organization) only the substantive crime remains as
a result of merger. Thus the guestion:of who shall be considered to
have perpetrated the substantive offense becomes crucial. There ig in
the' civil law no liability for the substantive offense based -on mere
membership in a conspiracy ( organization) . Ideas of guilt by associa-
'tion and “gorl'owed criminality” on which such liability rests are alien
to the Continental principle of “personal guilt.” Ort{inat’y rules of
partnership in crime apply, requiring at'least knowledge and “accept-
ance” of the substantive crime. But the fact that the offense has been
committed as a result of previous conspiracy ‘(and particularly by
leaders and organizers) is taken as an aggravating circumstance. Ex-
plicit provisions to this effect exist, however, only in a small number
of jurisdictions (for example, article 39 of the Russian Penal Code).

In a number of Eastern European countries liability for the sub-
stantive offense may follow special rules if leaders and organizers of
a eriminal association are involved. Leading and organizing a crimi-
nal association is conceived as a special, severe kind of complicity.
Under this system the leaders and organizers are made responsible for
all substantive offenses falling within the framework of the “criminal
plan” of the association thoy léend or have organized. (See article 17 of
the Russian Penal Code and article 3 of the Yugoslav Ponal Code.) 3
The limits of such liability as an accomplice are marginally vague. All
that can safely be said is that the leaders and organizers are not auto-
matically liable for offenses which deviate from those they contem-

:" We nre leaving aside the evidentiary impact of complieity charges.
In West Germany there is, in addition to a general provision, n special con-
zg::gggy provision on agreements to perpetrate murder (section 40b of the 'Penal

" Some Eastern European jurisdictio
> sdictlons, such as Hungary, no »
Soviet pattern in this regard, Ky, do ot follos. thi
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lated. 'Soe scholi ve argued that this type of liability was im-

‘pi’g‘tﬁ% iﬁ ehﬁg%ﬁz II? li(:)‘r\ om' Ameérican decisional ]'u,my'!‘he' fact
Fs ‘113&86 F A khe' punishifient o Ig ‘organizers along similar lines was

; vn i revolutiona yssia. o . o

'!}‘(?;t(l’zntm(’)"f‘&rilllg‘:' t)!tl;crfi}g:mder ‘will 'have. noticed, traditional ‘American
Thv "!.Q) - clhdptracy differs greatlyfeom the cvil law approach just
il nted. The! Study! Draft, Hbtwevér, eomes close to the civil law
Eresl?ddch"cb‘ tonpiracy problems. “['rue, the substantive offense doe?
ot anmil-the' congpiracy. ‘But; this is only an offshoot of gemgu.

Amarican Views, and, as'cotisecttive sentencing 18 prohibitedi uxt) or
‘t}\n'nzll“zifb'('sbctj't}n‘ ‘3‘31206‘),‘tlm‘ptvnctlcn] results under the two systems
“come 'cloe.® "Thé gpecific offdnse nlternative (section 1004) for crimi-
hig] congpiracy gnd organized ‘orime lendership (sect;op;lO?S) is vtgry
Smhildt t6 ‘Continental legislatioil. Even the sentencing alternative
»(s'e,ctidxi‘ } ‘26T organized criine leadership does not appea;;;trange
to o Chntinental lawyer.** Withdrawn) is regulated somqw] -moge
strictly than it is undet Continental Codes. (Compare article 2&1)?( )l
of théxY\‘n‘goslnleenn\ Code,section 49 (a) of the West GermanA ena

Code.) 'Ald0 provisions on the duration of :coigpiracy differ. . b: rxp-
spiracy to chtnmit - felony '(as'opposed to the crime of memb _1_;;
in' the cFiminal organization) merges into the consummated crime, 1

‘is'treated onexistent as of ‘the moment of commission of the sub-
g&ﬁ:&ﬁf?ﬁ&,'uﬁd the statute of lﬁx!}it.ati011s commences tosrm;. But
‘all these aid ssine othérs are differences. of detail rather than do. tglgen-
“eral'principles. What inatters is that in most civil law juris t}c ons
as well as under the draft there is no longer guilt by assacia u_)n,t;:s
mere membership in a conspiracy does not constituto complicity 1n tlm
substantive offense. Only in regard to leaders and organizers does the

y tries come close to Pinkerton v.
law of some Eastern Eur opean countries ¢

Ly 01 some LesLer :
Umteoi Stgtes™: "VIT.'Speciric OFFENSES
BEAREN ' Ve v o [

A T Y ¥ CONTEMPT ' OF COURT
3 ta.et s L g [ N . . L.

_ Thellaw of contempt has no real counterpart in the civil 1av:v'.. E_ver}
0, those.areas of the civil law system mn which civil and. c.nmm.:}]
contempt are operative will be sketched. Perhaps a perspe}cltlve ‘;lt’
thus be'gained in controversies wlnﬂ:‘ will surely rage over the draft’s

‘curtailme the eonterpt powor. . ) .
cui'ls}t::shfri‘glbt: Ofestion an ‘Al:nérican would ask in this context 1s: when
does ‘a:ciﬁl‘ﬁw.judge have authority to 1mpose q:lplshment outside
of regular criminal procedure? (By “punishment” is meant penalty
for past conduct rather than sanction to coerce complmnce.[) here 18
no such power as far as criminal punishment is concerned. Imposition
of such punishment would violate the maxim “nulla poena criminalis
sine processu.” Also if the offense were directed toward tlle,’]\ltjge an-
other maxim would be violated: “nemo judex in causa sua” (i.e., the
judge would have to disqualify himself rather than consider the case).
owever, the civil law judge possesses the power to 1mpose disciplinary

——— it [ R ¢! '

o e is Fnal Report section 3204,
“Stuhy ]}\’ﬂft section 3208 3 were deleted. Fina! Report section 8202

. *r8tydy | tion 1005 and 320
( 2} § (j})?ﬁf?r? J‘et\-md Aspects of organized crime leadership.
"'Th‘g%lm %114%43& did not so curtail the contempt power.
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penalties. The dpower is limited to conduct which is violative of a
court order and/or disrespectful to the court, as well as failure of a
witness to appear (and, in a limited number of jurisdictions, also
failure of a witness to testify).

The usual penalty is a disciplinary fine, but in some systems short
prison terms may be imposed als0.2 This would surely not suffice as
the court’s sole power to defend itself. Obstreperous persons (includ-
ing the defendant) may in all civil law countries be removed from the
courtroom, and lawyers forced to withdraw from the case. If the dis-
orderly or disrespectful conduct falls under the definition of an ordi-
nary criminal offense, regular prosecution can also be instituted; the
previous disciplinary judicial penalty does not constitute a bar. Let
us add .at this point that some eriminal offenses which are separated
from contempt by the Study Draft do not exist in the civil law (for
example, hindering prooeedings by disorderly conduet, failure to ap-
'‘pear as a witness, disobodience of a judicial order and—-outside.n few
Jnrisdiotions such gs the Soviet Union—failure to testify). .,

Instead, the civil law judge has the power to impose sandtions to
coerce compliance with orders issued. These sanctions can, of course,
be avoided by compliance with the court order. But even here the judi-
cial power is quite limited in comparison with American civil con-
tempt. Sanctions can only be imposed for failure to testify and failure
to surrender physical evidence. The limit imposed on these sanctions
is also striking to Americans. The maximum limit found by this writer
in a civil law jurisdiction is 6 months’ imprisonment for failure to
testify in a felony case. :

B. rHRFT OFFENSES. . |

The consolidation of various offenses directed against property rela-
tionships into the offense of theft is unknown to the civil law. The
various types of punishable conduct integrated into the offense of
theft are considered by Continentals as criminologically quite dis-
tinet. Nor is there in civil law jurisdictions a unitary term for un-
lawful deprivation of property corresponding to “theft” in its'broader
meaning. As far as this writer knows, it has never 'been suggested by
Continental lawyers that any kind of consolidation in this area be
undertaken. Tegal distinctions hetween punishable conduct entailing
logs or misuse of property roughly correspond to lay distinctions, and
this fact is fegarded us quite ‘valuable, ({:msolidutibn along the lines
followed by the Study Draft would disrupt the existing harmony.

American lawyers may be surprised at this difference and a Krief
explanation seems in order. As is often the case with differences be-
tiveen the common and civil Inw gystiims; the differences are rooted in
different historienl development. e

With the advent of commercialism and the breakdown of medieval
rural life in England new types of conduttharmful: to property rela-

IRERE '

™ The West German law I8 quite typical in this respect. Scoithe 'German Odde
of Criminal Procedure, articles 51, 70(1X) and 77, and the German Statute on
Court Organization, section 178, As typical of Boviet legislatlon, seo grticle 268 of
the Ruasian Code of Orlminal Procedure. . -+ ... - ; L T

" West German Code of Orlminal Procedure, article 70 (II). I Yngo‘slav!a, for
example, the limit in 30 daya. T
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peared. They were often brought _nn(]?r the pr(-oxis]l]ing
g M v I} INY v . - ¢ '] oY oy AT
concept of larceny. Originally l.ll'(.(";ll_\ meart—in l,ll.l{_‘_'].lll'(l as we ilh
ihe Continent—the Roman law “furtum™, 7.e.. taking aw ity an ob-
" i belonging to another with intent.to permanently deprive the owner
IJILn((inxof sradually, and by the nse of fictions, the pristine larceny
Jefinition was inflated so ns to encompass some eases of fraud (Im‘von:v
by trick) and embezzlement. (sorvzmts. were declared not to lm\:(- pos-
session of objects entrusted). After this k‘l‘pd of treatment. by fictions
for & century, the distinction between the “inflated™ larceny on the one
hand and “deflated™ embezzlement. nn.(l nbl‘:nnmi: by falso H)r(-t(:nses
on the other became binrred and occasionally perhaps somewhat jrra-
tional. The iden seems quite natural that one shmlltl‘g(‘t.l'l(l of the un-
wieldy apparatus of technical distinetions, Thus, a Continental lawyer
ean readily understand the idea of consolidation, and the provisions
which charge theft offenses in order to lessen the importance of distin-
guishing between varions punishable conduet, presently falling under
theft. . ) .
The legal development on the European C(.)nl.ment followed a dif-
ferent course. At the eritical moment (1n the elghtpcnth cor;tury) Con-
tinental law was under the influence of systematically oymntcd legal
scholars. In classifying various types of conduct damaging property
relationships they proceeded from lay concepts merely refining them
by introducing somewhat more !'(‘ﬁll(}(i distinetions. The pristine mean-
ing of larceny. making away with a thing belonging to another “lueri
causa,” was retained.® Fraud retained its esscnce—obtaining some-
thing of value (an object. service, etc.) by false representation—and
acquired a much broader reach than the offense of obtaining by falsc
pretenses in the common luw.® In regard to offenses in which the loss of
an object is not initiated by the defendant, the distinetion between em-
bezzlement. and unauthorized borrowing and use was maintained.
Also extortion was delined to preserve the lay core meaning.*® As a
result of this different. development a Continental lawyer would, for
example, be hard put to understand how the making away from a hotel
without puying ean be classified as “theft™ (of service). Theft to him
implies the uctivity of “taking awny.” and a realistic concept of
taking. One cannot take away service.? Similar communications diffi-
culties are legion. Thus, clarification of differences cannot even be ai-
tempted here. Nor is it necessary. The civil law example could be of
interest to American legnl draftsmen only in the unlikely event that,
they decided to neglect. the preexisting law and proceed afresh.

tionships n,

™ Only an object may be taken away in larceny. The act of “taking’ has a rather
nirrow meaning by American standards. Also the emplhasin in the stolen object.
is on title not. possession. For example, one cannot steal his own sharey deposited
in n safe by breaking In. Other erime deflnitions are spplicable. The speeifie in-
tent is usually required to be directed taward pecuninry gain. If an ohject ig
tnken away for some other purpose, other offenses may be committed (sce, e.g.,
article 143 of the Swiss Penal Code).

™ Most cases of theft of service under the draft wonld be classified as fraud on
the Continent,

“ Blackmall {8 usually distinguished from extortion, e.g., articles 261 nnd 26
of the Yugoslay Pensl Code, In some xystems two are lumped together into
one offenge (article 148 of the Russinn Penal Code),

Y Compare section 257 of the 1962 Draft German Ienal Code.
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C. ASSAULT AND MENACING DISTINGUISHED

The Study Draft, by “disintegrating” the common law offense of
assault and battery, removes a difference between American and civil
law legislation. Under the latter “bodily injury” (assault in the sense
of the draft) designates actual infliction of injury, while attempt to
inflict injury is dealt with under provisions on attempt. The offense
of menacing (usually not limited solely to threats to inflict immi-
nent serious injury) can be found not among offenses against life
and limb (as bodi?'y injury), but rather in the chapter dealing with
offenses against personal frecdom or public safety. (See, for example,
article 180 of the Swiss Penal Code, article 207 of the Russian Penal
Code and sections 40 and 41 of the West German Penal Code.) This
underscores the conventional Continental view that menacing and
bodily injury are offenses directed against different social values.

D. raer

A glance at civil law legislation shows that the grading of rape as
suggested by the Study Draft is an improvement over the usual civil
law regulation of the matter. Continental courts may differentiate
among situations contemplated under section 1641 (2) of the draft and
set different sentences within the general framework of punishment
for vape, but there is no separate legislative grading. As the situations
diflerentinted by the draft are penologically and sociologically quite
apart, it seems proper for the legislator to treat thein separately.

E. ESCAPE AND FLIGHT T0 AVOID PROSECUTION

These two offenses do not appear in the majority of civil law codi-
fications. The underlying policy is essentially the same as the one
underlying the privilege against self incrimination as understood by
Continental lawyers, The ceriminal’s desire to avoid punishment is
natural and must not be disregarded by legal provisions. Thus, ac-
tivity consisting in avoidunce of punishment per se (if not accom-
punied by an ordinary erime) must not be made criminal.

F. FELONY MURDER

Variant A of section 1601 contracts the traditional felony murder
rule, in that involvement in a felony only presumptively evinces the
kind of recklessness of life required for murder.* If this variant is
adopted, the Continental criticisms of the “felony murder rule” as a
medieval relic would become unjustified. Although modern Conti-
nental law rejected rules similar to felony murder, its construct of the
“preterintentional crime” leads to essentially the same result as the
restricted felony murder rule submitted by the draft. Under the con-
struct of “preterintentional crime,” the defendant is punished for the
consequences caused by his crime even if he did not anticipate them.
True, negligence in regard to these unintended consequences of a
eriminal act must be found, but it is always found in court practice
where the crime engaged in is 2 felony, notably of a violent type. Thus,

*Final Report section 16801 includes Alternative B of (he Study Draft, not
Alternntive A,
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only the technical tpols are different. The technique of civil law legis-
lation is as follows. In Seﬁping certain violent crimes (such as robbery)
the statute (or Code) provides for a more serious grade of such
violent crimes in cases where the victim has died as an unintended
consequence of the “basic” offense. The punishment maxima cor-
respond to that of intentional homicide (murder). This different tech-
nique has a deeper meaning. It reflectsithe reluctance of Continentals to
label as a murderer a man who, no matter how violent, did not intend
to kill. '
. BURGLARY

‘This is another type of punishable conduct developed by common law
which has no counterpart in the civil law system. Under the latter,
unlawful entry is punished as mere trespass, no matter what intent
has accompanied such entry, provided that there is no attempt to
perpetrate a crime in the unlawfully entered premise or enclosure.
If there is attempted or consummated larceny, trespass in most juris-
dictions merges nto larceny. Any other solution appears to Conti-
nentals as unfair as it punishes intent to commit larceny twice.

The draft’s definition of burglurty does not speak of felonious intent,
but rather of intent to commit a “crime” (section 1711). “Crime” is
defined in section 109 as either a misdemeanor or a felony. It is to
be assumed that the drafters did not intend to broaden the offense of
burglary so as to encompass illegal entry with intent to commit u
misdemeanor therein. If the latter were the case, however, the solution
would be subject to criticism in the Continental scheme of values. Is it
proper to upgrade a misdemeanor (trespass) into a felony on the sole
ground that the actor intended to commit a misdemeanor therein?
Tf he realized his intent, the offense would still be a misdemeanor.

FI. bRUG CRIMES

The Study Draft, as opposed to present law, introduces a significant
distinction between “tragicking” and possession of drugs for personal
use, While both are punishable, unless the user proves lfiepondency on
the drug, the scales op punishment differ.* ) i

This innovation brings the contemplated legislntion closer to typical
Continental laws, many of which were drafted to meet the various
League of Nations and United Nations conventions and protocols on
intoxicant drugs. Yet an important difference still remains. Under the
prevailing Continental approach only “traflicking” in drugs is crimi-
nal, Possession for personal use, and often purchase for personal use,
fall outside the criminal law. Whether the user is dependent on the
drig or merely experimenting with ‘it, is irrelevant. The following
may be mentipned as examples of European legislation in the field:
section’ 367(8) of the West German Penal Code, the German Statute
of 1929 on Opiates, article 208 of the Yugoslav Penal Code, and articles
224 anq 225 of the Russian Penal Code.

The flexible classification of drugs contemplated by the Study Draft,
with all its consequences on drug crimes, seems to be an improvement

—————————

*The Study Draft defense to a charge of possession for own uge, that the pos-
8essor was 8o dependent on the drug that he lacked substantial capacity to refrain
from use, wag deleted in the Fionl Report. See Study Draft section 1824(2).
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over typical European legislation, True, many Continental judges
treat pushers of “hard” and “soft” narcotics differently, but legislation
seldom provides gnidelines for uniform treatment.

1. osscrNITY

1. Cloncept. Those who draft obscenity laws usually seem o little
uneasy about the ambiguity of the definition of obscenity. Continental
legislators, perhaps acquiescing to the fact that the definition of ob-
scenity is imprecise, uso very general terms in referring to objection-
able erotic expression. American legislation in general and the Study
Draft, in particular scem quite elaborate by comparison.* Thus, Conti-
nentals cannot accuse the Study Draft of excessive vagueness in at-
tempting to capture the elusive meaning of obscenity. Perhaps they
would eriticize the first definitional prong of section 1851(1) of the
Study Draft. “Appeal to prurient interest,” the successor of “tendency
to corrupt,” would probably seem to Continentals as a bit superan-
nuated in that it implies subjective judgments and moral condemna-
tion. For Continentals the “objective” test of section 1851(1) (b) would
probably suffice. Not. unlike the varions insanity tests, the practical
problem is to use language which makes sense in the culture at large.
Also, study of Continental decisional law indicates that the tendency
seems to he that. “obscenity” should be narrowly construed so as to
include “hard core” obscenity only.*

Some students of the problem maintain that obscenity remains im-
precise only insofar as it is approached as a quality of the thing ap-
praised. The problem of definition is seen “as one of aceommodating
the competing claims of freedom of expression and suppression of im-
morality”.#* Tf obscenity is conceived as a nuisance, ambiguity van-
ishes, The only problem remaining is to “keep the more obvious forms
of public (erotic) display under control”.** While the “nuisance ap-
proach”™ must be serionsly considered, it is submitted that ambiguity
would remain even if obscenity were defined as an offense to sensibili-
ties. The problem of what the “more obvious kinds of erotic display™
are would remain, ’

One more minor point. regarding the definition of obscenity is in
order. Under the Study Draft “redeeming social value” negates oh-
scenity. While legal concepts sometimes differ from philosophical and
popular concepts relating to the same phenomenon, this separation
should be avoided unless 1t seems unavoidable or otherwise warranted.
Many redeeming values, such as artistic value, are independent of ethi-
cal considerations which enter into the judgment of what is “prurient”
in sexual desires and interests. What is art lies in the realm of estheti-
cal judgment ; what js “obscene” pertains to the realm of cthical values.
Thus, art may be obscene. Under similar analysis. “redeeming social

*The Final Report does not include the definition .of “obscene” contained in
Study Draft seetion 1851 (1), o '

“The only possible sourte of tnspiration i drafting definitions of “hdrd cdre”
Obacenity seems to be the approach of the ‘West. German Supreme Qourt. n the
Gﬂrmnn_ ‘:Fﬂnny HI" case, Judgment of July 22,4960, 20 JZ 72-74. Unfortunately,
the decision is limited to verbal obscenity. Antfquated terms of moral peference
are avolded nfid moderh research is takeh into co sfd'e‘r'ut{on by the German
court, Kro Daktasga, In' Lresr. Anarvars (Vol. 2, Technféal Reposts, Coimis:
kion on Ohscentty nndPornoghxphy (avallable mid-19717). ' v

" }:;mktm"té;]‘nm LimiTs or THE CRIMINAL SANCTION 323 (1968).

R 1 A N
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value” wounld not negate the “ohscene” character of an nbjoct, },t, ‘i"(‘ml(‘l
only negate criminality of conduct with respect to the ob.s.ccl‘lle object.
g, Forbidden Conduct With Respect to Qbscene Matter.'L tere is ng
substantial difference on this matter between the S_tudy‘ Dlzlf‘::tfrfl
modern Continental legislation. The :1!!:91‘1}:1(‘.1\’9 which the d .1».I ers
ceent (0 favor, “the traditional :!ppmnch, isin !{(}01::11;{ with pm‘»’ml n.]]g
Furopean legislation. The “offense to sensibilities’ :mpplfoacvll,lso dl‘l -
liantly advanced by Packer,*® and technically developed by the Con-
sultant on obscenity,* comes close to Danish l:uy. ) . .
It. would seem to the author that the trend is in the direction of t.,he
woffense to sensibilities” approach. The only values whose protection
lias not. been undermined by the changing moral ountlook are ])n.l’o}l!'.:ul
standards in education and strongly felt feelings of erotophobes. The
vegulation I would favor would be to incriminate dissemination on
erotica only under circumstances involving exposure to children and
imposition upon nonconsenting adults.

J. nior

The tenor of the Study Draft provisions on riots are very aceeptable
{o one trained in the Continental systems. The existing Federal Jaw
sounds a little strange. .

Prevention of riots, as noticed by the drafters, requires efforts to
disperse unruly crowds. Thus, almost. all Continental Codes contain
offenses for disobeying orders to disperse, for example, section 116 of
the West German Penal Code and article 292 of the Yugoslav Penal
Code. In some jurisdictions, such as Yugoslavia, disobeying orders is
punishable only in riot cirenmstances, whereas in other jurisdictions,
such as West Germany, failure to disperse upon order of authorities 1s
eriminal as such. The offense is usually analogous to American mis-
demeanors. For example, both in West Germany and Yugoslavia the
maximum punishment provided is 3 months’” imprisonment.

ITow large must a group be in “failure to disperse” offenses ? Usually
the tests are quite general. For instance, in some jurisdictions the as-
semblage must be such as to make it impossible to establish the number
of persons at first glance. Or, in some others, a general f(')rm.ul.u is used
that the group should not be substantially aflected by “individual de-
partures or additions.” . .

In addition to offenses of failing to disperse, most. Continental juris-
dictions have variously conceived offenses of engaging in a riot, for
example, the West German Penal Code, section 115, and the Yugoslav
Penal Code, article 302. But in order for participation to be punish-
able, certain specific offenses (for example, malicious destruction of
property, bodis y injury, etc.) must be committed in riot circumstances.
The offense is often a felony and punishment maxima are increased for
leaders. L. ]

Regarding incitoment to riot, which is punishable almost every-
where, typical Continental legislation is stricter than the Study Draft.
This is particularly the case in those instances in which riots have o
political overtone. Quite often incitement to politically “coloured
riots is classified as a crime against the State, or to use a popular term,
18 a “political offense.” Very serious punishments are threatened. This
phenomenon is not restricted to Bastern European jurisdictions.

“T1d. at 323, = ~
* See Consultant’s statutes reproduced at Study Draft pp. 250-265.
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" ASSIMILATED OFFENSES: SECTION 209
L (Amata; July 10, 1970)

. ‘ I. INTRODGCTION

The Study Draft comment on proposed section 209 (Study Draft
at pp. 20:21) assets the major change in current law which would be
effected by replacing 18 U.S.C. § 13 with Study Draft section 209,
’pi‘ovidinfg 4 limitation on the penalty for commission of an assim-
ilated offense.* The purport of the rest of that comment and of
the Working Papers (pp. 77 el seq.) is that the existing law of
nssimilated offenses is intended to be continued by applying the same
‘general principles which the courts have been applying to 18 1J.5.C.
14 Professor Abrams discussed these principles in the Working
Papers (pp. 89 et seq.) and proposed that they be codified. The lan-
,‘%u:i of proposed section’209 differs from both 18 U.S.C. § 13 and

rofessor Abrams’ proposal, although it purports to achieve the
same results.”’ ‘ ,

It should be noted that when it is said that section 209 does not
make anymajor ¢hange in the law of assimilated offenses, the reference
is only to the general principles and not s to how it affects any specific
offense. Thus it is clear that, in contrast to existing law, burglary
would not, be an ‘assimilated offense under the proposed Code because
a burglary offenss is proyided for in the Code (section 1711). At the
very least, section 209 would preclude assimilation of burglary and any
_other.offense within an enclave when the State and Federal definitions .
of the ‘offense ‘are identical. Section 209 clearly accomplishes this ‘by
its exprpss inapplicability to “conduct” which “Federal {aw penalizes”.
Whether the language of section 209 also excludes State offenses
related to burglary but pot specifically defined in the Code is con-
sidered herein.” " a

¥

T II' ‘Ogmxgng Ass1MILATED AND NorT ASSIMILATED

! ,’,"'" a " - A, BABIC ASSUMPTIONS AND PRINCIPLES
T R P S
: +~ In -congidering whether an offense would be assimilated or not, it
‘ I‘Wlll‘be"apparmt that with respect to certain offenses no general prin-
Cody cipleiresolves the question. 1t is submitted that the uneven character
e of theseloffenses requires reliance on judicial construction for border-
—rere—e———— o .
i L

*The ouly major ¢ifference between the Study Draft and the Final Repaort
version of section 209 s that the Study Draft version did not contgin the second
Sentence of Winal Report subsection (1) : “Conduct is immunizéd within the
Meaning of ‘this subsection if, having regard to federal legislation as to the
couduqt: constituting the type of offense and the failure of Congress to penalize
the Specific.conduct in question, It may be inferred that Congress did uot intend

10 extend penyl sanction to such conduct.”

i\ (1507)
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critical evaluation of any proposed formulation of section 209. The
odes examined are the New York Revised Penal Law, the Illinois
Criminal Code, the Virginia Criminal Code, the Model Penal
Code and, as an example of what Con had done when a¢ting
essentially as a State or local legislature, the District of Columbia
Criminal Code. C o

1. Offenses Against Public Order and Decency. One major area in
which the Codes examined have many specific offenses which do not
appear in the proposed Code is in the category of “public order and
decency.” Generally this area embraces disorderly conduct, vagrancy,
and loitering.”* These offenses are often multi-headed and may em-
brace conduct clearly covered by the proposed Code. For example,
those dealing with maintaining brothels are covered by proposed
sections 1841-1849 and would nov-be assimilated.* o

Disorderly ponduct with respect to official proceedings is covered by
proposed section 1344 and therefore a state offense would not be as-
similated under the proposed provision.! However, many of the other
specific provisions and the gencral provisions applied to other situ-
ations would be assimilated. Other State provisions which create simi-
lar problems are “loitering” laws, unlawful assembly, obstructing
public ways and disrupting meetings and processions. ﬂ]xcept to the
extent that the proposed Code provisions dealing with riot (sections
1801-1804), loitering to solicit sexual activity (section 1853),* and
hindering proceedings by disorderly conduct (section 1344), apply
to areas ofp State law just mentioned, those State provisions would
all be assimilated.

In view of the possible constitutional vulnerability of some of these
provisions and their potential abuse, should the Federal Criminal
Code rely on assimilation or should it define the area of punishable
misconduct for enclaves? A Federal policy for enclaves would be ap-
propriate, particularly if the enclave 1s a residential area, but where it
1s merely a building, a separate Federal policy could make it an anach-
ronistic haven for persons who might constitutionally be susceptible
to prosecution under State law. The sensitivity of the issues raised by
theso offenses could, as with abortion, lead to the conclusion they
should be assimilated. On the other hand, the blanket assimilation of
offenses involving serious constitutional issues would support under-
taking the task-of defining offense in the Federal Criminal Code.

2. I'gamily and Sex-Related Offenses. A second major area in which
the Froposed Code does not speak i offenses involving the family or
kinship. Clearly bigamy is assimilated.® Bigamy has only one signifi-
cant clement—the establishiment of a family relationship. Other of-

"8ee, e.g., D.C. Conr §§22-1121 (disorderly conduct), 22-3302-8304 (va-
grancy) ; Moben Penan Cobe §§ 250.2 (disorderly conduct), 260.6 (loltering or
prowling), 250.5 (public drunkenness) (I.O.D. 1962) ; N.Y. Rev. P’en. L. §§
240,34 (loitering), § 240.20 (disorderly conduct). :

The Final Report contains a disorderly ¢conduct offense (§ 1861) which was not
corntalued in the Study Draft. .

* 8ee e.g., D.C. Cobe § 22-3302(4), (vagraney). o

*See United States v. Woodward, 376 F.2d 136 (7th Cir. 1687), nssimilating
Ilinois disorderly conduct statute in conneetion with hearings before the House
Un-American Activities Committee, )

" Rut note, bignmy iy often n felony, Nee, e.g., 88 11, Rev 8ta 1Mn-~12: M
Cobr § 22-6801 (2-7 years). v ™ $11-12; DG,
*This section, which uppenred in the Study Deaft

» W leleto v
Report, But sec Final Report § 1861(1) (£) ns deleted u-the Final
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deal with the family relationship but have other elements:
if::g::ts,’ adultery,® tzlx)nd philcf:relglt,ed offenses,’ such as abandonent,
nonsupport of a child, and endangering the welfare of a ¢hild. ™
" In considering incest and adultery, it would be useful to consider
them in the context of the disposition of other sex-related oﬁ'onsgsi
consensual sodomy, seduction and fornication. The last three offenses
are not intended to be assimilated even if the conduct is not an offense
in the proposed Code, and the Code structure su‘ﬂ)orts this conclusion.
Aggravated forms of sodomy (sections 1648, 1644) and solicitation to
engage in sodomy (section 1853)* (as well as indecent exposure (sec-
tion 1852)) are offenses under the proposed Code. It is the mtende‘d'
conclusion that haying covered public golicitation and involuntary
acts of sodomy, the consensual act itself is not to be a Federal offense
at all, Similarly treated are fornication, in the light of Code coverage
of substantial aspects of consensual sexual relations by section 1647 (1)
and (g), and ;ﬁﬁlic solicitation, (section 1853)* and seduction, which
involves deception, an aspect.covered by section 1642 (h) (gross sa'xuul
imposition). (Compare the felony offenses under D.C. Code §§ 3001,
3002, which are covered by the proposed Code Abuse of wards offense).
One aspect of incest is covered by proposed section 1646 (sexual abuse
of wards), but the significant feature of the Code offense is the viola-
tion of a relationship which permits the actor to impose himself on
the victim, and that offense thus does not express a determination
based on the fact of kinship alone. Flence, incest should be assimilated.
Adultery presents a more difficult problem. The violation of matri-
monial integrity provides an element not necessary to th?‘ fornication
offense. Yet proposed section 1647 deals with a person who know-
ingly has sexual contact with another not his spouse” and can be said to
cover all such conduct where this relationship (or nonrelationship)
exists. The conclusion would be that because proposed section 1647 an-
nounces coverage of nonspousal sexual contact and deals explicitl
with a variety of conditions when such conduct would be a Federal of-
fense under the proposed Code, the failure to cover adultery evidences
an intent to exclude it as a Federal offense and therefore it would not
be assimilated. On the other hand, it could be argued thut adultery is
closer to bigamy because of the essential aspect of violation of matri-
monial intzgrity; it 1s the affirmative grw‘,ncg of a matrimonial re_la—
tionship which dlstin{(.guishes adultery from the arca covered by section
1647. Further, if the “family” element is ignored here, it makes it more
difficult to take it into account with respect to incest and its relation-
ship to section 1646, discussed supra.

"E.g., 38 ILL. Rev, §1aT. §§11-11 (1-10 years), 11-10 (2-20 years) ; D.C. Cone
§22-1001 (12'years)’; N.Y. Rrv. PEN. L. § 2655-25 (Class B felony).

*R.9., 38 1L, REV. STAT, § 11-7 (1 year) ; D.C. Cone § 22-301 (1 year).

1* B.g., D,0. Copr, § 22-008 (nonsupport, 12 months) ; N.Y. Rr.:v. PE_N. L. art, 260,
which provides felony treatmept for abandonment of a child (§2060.00), and
misdemeanor treatment for nonsupport of a child (§ 260.05), endangering the
welfare of a child (§ 260.10), and endangering the welfare of an incompetent
person (§ 260.25). C ) .

"l‘hlé gzse(:tlon,) which appeared in the Study Draft, was deleted in the Final
Report. But see Final Report § 1861(1) (f).
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Presumably, if fornication cannot be assimilated under general
[:rinciples, the determination is made that such conduct should not
e criminal in Federal enclaves. The conclusion is a bit at odds with
one policy of the assimilated offense provision—that enclaves should
not become havens for offenders against State policy. If adultery is
assimilated heeause of the matrimonial aspeet and fornication is not
assimilated, the conceptual possibility is presented that enclaves may
hecome havens for fornicators, provided they are not adulterers. The
writer prefers assimilating neither offense, but is not certain that. any
general provisions can assure this result.

It is believed that nonsupport and child abuse generally would be
assimilated. Where the conduct tonstitutes the offense of assault or
reckless endangerment, the proposed Code provisions (chapter 16)
would apply. A question raised by nonsupport offenses and similar
offenses wgnch speak of persons “legally charged with the care or cus-
tody of a child,” ** is whether there is an offense of nonsupport to be
assimilated in view of the fact that the obligation is established by
State law. No reported case of enclave prosecution for nonsupport
of a child has been found and, as a practical matter, the purpose of
sanctions in this area js aimed primarily at securing compliance with
obligations. In diversity cases, the State law defining the obligation
is sa1d to govern; presumably, the same rule will apply in enclaves. As
an alternative to assimilating the criminal sanction, adoption of a
nonsupport offense similar to the Model Penal Code provision should
be considered.’!

3. Miscellaneous Offenses. We now turn to a miscellaneous group of
offenses which is difficult to classify.

(a) Causing or aiding suwicide of another (Model Penal Code
§210.5; New York Revised Penal Law § 120.830). Under some cir-
cumstances, if rules of causation permit, this could be murder or at-
tempted murder under the proposed Code; and failing to rise to mur-
der, attempted murder, facilitation of murder or a similar offense in
the Code, the conduct should not be punishable as n Federal offense by
assimilation becanse the Code purports to cover all intentional death-
resulting conduet.”?

(b) Deceptive business practices. This involves such offenses as false
at(‘lo\('lertising, false weights and measures, and false statements to obtain
credit.!?

Where theft or attempted theft is adequate, the State offense would
not be assimilated ; but where the State provision is essentially regula-
tory, there is no equivalent offense in the Code and the State offense
should be assimilated. Much of this conduct falls in the theft aren ; but
a false going out of business sale, for example, might not be theft if
proper value is received by a purchaser., »

There is a possibility that the proposed Code structure could support
the view thak some of the false ndvertising and mislabelling offenses
would not be assimilated and also would not be Federal offenses under
any other Code provision. Consider the going out of business sale in

** N.Y. Rev. Pen. L. §§ 260.00, 200.05.

"' MoneL PENAL Conr. § 230.5 (perslatent nonsupport) (P.0.D. 1062),
* 01 NY.Rev. EN. L § 120,35,

¥ MobeL Penan Cooe §224.7 (P.O.D. 1062) ;: N.Y. Rrv. Py, L. § 190.20.
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- ‘ e
, last two sentences of the definition of “deception

|| , ' ‘] \ . R
!::ilfg lt,lt:;*);'(t :')xfm[l)}ex in the proposed Code (Section 1741(a})):
in the t

The term “deception” does not, however, include falgifica-
tions ns to matters having no pecumary s.lgmﬁcan‘cc, or, pl:lﬂ'-
ing by gtatements nnhk.e]y”to decelve 01'(]"1:11‘).’ pcl1 s?ns in ile

oup addressed. “Pufling” means an exaggerated commecia-

fion of wares in communications addressed to the public or

to a classor groupl.] -

If the false advertising .cnn(lomlled by the State oﬁ'ense_d(ies not rise

the level of deception in the Code (1ehmt,lo_n because it has no pe-
o . gignificance, then it would not constitute a theft ungler the
o (i (g‘mlo. Argzml,wlv, it would not be assimilated under (z_lt}ger of
I,Impf(();ql(;mv{ng views: (i} it is not a Federal offense because 1t 1s the
{;i'gd of deception explicitly excluded by section 17/%1(114)__1|.t|t(]1 !mnce
it is “immunized” within the meaning of section 2095 or (11)_ e gire:
las been generally covered by F ederal theft h{ (!e(:(;ptlont rovision l,
as evidenced hy the need _oxphmtly to (-‘:fcl‘me it lr]om_ }e‘.genet_';li
definition in order to avoid coverage. Similar prob en;s a liqq “l:l, h
offenses involving mislabeling of kosher ment and ot m:l 0 )]fecl.f:_.l

(c) Interference with (:U{:tr)(ig/. Interference with custo y o]dc 11;
dren is a common State offense which in substnntl_al part. would not
he assimilated by virtue of the defense to unlawful 1mpnsomn(ml';r pro(i
vided in proposed section 1633(2), and the ln’mt;‘ttlon to !)orsnnsé 1 and .,
under in the definition of “without consent™ in Study Draft §'l (:;). i

(d) Tampering with records; falsifying business records; fraudu- ..
lent destruction, removal or concealment of rvecordable ms.tru,‘men;tis.
Provisions covering theft, forgery and tampering with puhh(l'. records |
(chapter 17 and § 1355)* cover most of the conduct eovered )y]Statf
provisions governing record alteration, destruction :_md‘ C(])llce-l }r]nonl x
As attempted thefts, forgeries or violations of (cg11]=t§1011h. t l(‘l}(’,sgfil‘l «
be no difficulty relying on proposed Code provisions msfgugl of al lqte ,
provision when intent to injure or deceive is involved. This would in-
clude such highly particularized provisions as unlawfully concealing

wille ) .
' ‘(le] Animals. There is nothing in the proposed Code dealing with
crue?ty to animals or other rleguli\tory schemes concerning animals and
hence, these would be assimilated. .

(f)’Jostlz'nq; fraudulent accosting. 'I‘hc_New_York Revised Pena]‘
Law contains the offenses of jostling (section 165.25) and frandulent
accosting (section 165.30). They are misdemeanors and _require no
culpability concerning the harm against which they are directed, z.f..:
pic[:pocketing and confidence games. Their constitutionality 1(;10.)1 nf.
m doubt in the light of Benton v, United States,' which required pr 00f
of intent for some prosecutions of a possession of burglars tools o} -
fense. Arguably, they are regulatory or prophylactic, hnt‘ fol lln.wmiztt \(;
argument set. forth with respect to possession of burglus mf, Ih and bac
checks, supra, they would not be assimilated. Rather, I:udm nO prosecu-
tion would rely on attempted theft in the proposed Code. Of course,

“ &ee c.qr., D.C. Covk: § 22-340(:‘ et § 1850
*8 ) 36k is Final Repo 358,
‘“q;(l}é]%f\f?‘lfltm?/.llﬁ;n L. § 19080 (concealing a will with Intent to defraud).
232 B, 2d 341 (D.C, Cir, 1950).
BCBOK- T1—vol 3 —4
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this would result in different standards for a Federal post office and
the surrounding area, but the substantial doubt concerning the wisdom
and constitutionality of these provisions justifies this result.' 1 :

(g) Fortune telling. Some States prohibit engagm% in certain
occupations. Fortune telling is prohibited in New York.}” Pro hylactic

in ngture and designed to protect the gullible even if bo parties
believe in the power to exorcise evil spirits, it would be assimilated.
Otherwise, Federal enclaves could become havens for such entepprises,

Sh) Abortion.'® Here too, nonassimilation could result in }*I:sdeml
enclaves being havens for practices condemned by the concerned State.
Although argusibly homicide, abortion has not heen so viewed and,
hence, the silence of the proposed Code would result in assimilation.

(1) Obstruction of State governmental functions and justice.
Btate offenses relating to obstruction of State governmenta] func-
tions, é:g., bribery of officinls, and obstruction of State justice, e.g.,
intimidation of witnesses, would not be assimilated by virtue of the fact
that, while Congress has not seen fit to cover all State cases, the mis-
conduct s penai.ized by the proposed Code (Chapter 13). Under the
Study Draft there wonld be Federal jurisdiction over the misconduet
in_these areas when a Federal function, official or proceeding is in-
volved and, in some circumstances, when there is bribery or intimida-
tion of a local officinl (see section 1368(2)).

An issue is whether it should be a Federal offense if obstruction of
State governmental functions or of State justice occurs in a Federal
enclave. Tf it is desired that such obstruction be subject to Federal
prosecution, it could be effected in one of three ways: (i) adding sec-
tion 201(a) as a jurisdictional base to all, or selected, offenses defined
in Chapter 13, in which case Federal encluve jurisdiction would extend
to use of the enclave for commission of the offense against any State,
or (ii) adding a special jurisdictional base to such offenses which pro-
vides for enclave jurisdiction when the offense involves a function, an
official or proceeding of the State in which the encluve is located, or
(iii) stating explicitly in section 209 that certain kinds of offenses are
assimilated, notwithstanding the fact that they are also penalized in
the Code.

It does not appear, however, that States generally make offenses
of this kind agninst other State’s offenses against the State in which
the misconduct occurs. See N.Y. Rev. Pen. .. § 200.00 (bribery) and
§10.00(15), defining public servant. The difference between the actors
in the crime crossing a State border and their crossing into an enclave
does not seem to warrant a different policy for enclaves, unless the
political relationship between the Federal povernment and the State
with respect to the enclave is deemed sufficient reason. o

(1) Unlawfrlly solemnizing a marriage; wnlawfully issuing a dis-
solution decree or proeuring a marriage license. Where doouments
nre issued, they wou{(’l be covered by the Code deceptive writings offense
(section 1753) ; otherwise theso offenses wounld be asgimilated. ‘

(k) Unlawfully dealing with a ehild; sale of aleokol and tobacco
to minors. These offenses” would be assimilated. The proposed Code
contains no coverage of this conduct and the policy of preventing

' N.Y. Rev. Pen, L. § 165.85.

Y VA, Crim, CopE § 18.1-62 (abortion is a felony, 1-10 H Y
. . .1-62 , 1-10 years) ; D.C. Cooe § 2
201 (1-10 years; second degree murder, if mother dies). ‘ §oe-
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i dictates assimila-
a Federal enclave from becoming haven therefor dictates assi

ti(m]') Weapons. Proposed sections 1811-1814 contain a fairly com-

. S ] base.
y \ing firearms with an enclave jurisdictiona

gllggve gggﬁ, éfgr'egxagple, also has lfxte(rllswe ﬁ;ulvav&o;)lo [?Sf nf;nevgglx{l?;

isi ern other danger well,

bml tc}llftls)'alx:::rg i)(:)‘;lssgst)slilglg (X fairly complete firearms ‘oomplex in_the

I;)le:);)lozv.e(i3 Code makes it difficult to a,sse?s 1tis tgltft?f; (i)enk?‘t;s:t; 1:;%?3;?23

overning other weapons. Possession oI swit knives 15 covored

State provisions would no g

Ve T C- 8 1244 i oo b » other weapons and to avoid the

lated. If it appears desirable to cover oth capons and to Aved Lot

ibility that State legislation concerning other ver ?r?cluded L not

mssimi ated, it is recommended that a provision neluded in the

de cither expressly assimilating State provis s -

Ft,gd (;3::11 s(\iobstantive conE)ent. Note United States v. Uofaﬁez ”;o 11;({::«;

tion under 18 U.S.C. § 13 based upon a California s l u ’Fl ibic-

E131‘\1 ossession of concealable weapons by convicted felons. The issug

co%cgrning assimilation was not discusseti. od. It is believed, howw{lev:a(l;,f b‘:r .

if it is intended to provide for nonassimilation of the oixl of bur-

lars’ tools and tfle bad check offenses but to oontutlllle éssd ilation
gf offenses involving possession of concealed weapons, the Code

expressly so provide.

.85.
:’gég. :‘ : V'NP;N.RI;L’I”IES? &2358;305 which deals with all kinds of weapons,

4 illy, bludgeon, or blackjack.
su;hlgg u]Ef Syupp. "7‘3 (N.D. Calif. 1956).

.
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In Chapter 18: §§ 1805; 1811-1814; 1821-1829; 1831-1832; 1841-
1849.

» ] * * * * ]

In Parts D and E: [Present 18 1.S.C.] §§ 3042, 3059, 3105, 3109,
3187, 3195, 3500. [sections of 18 UJ.S.C. explic-
itly referring to the Canal Zone are: §§ 3183,
3241, 3771, 3772, 4210]. -t

(3) Inchoate Offenises in the Canal Zone. The sections of Title 18
defining criminal attempt (§1001), criminal facilitation (§ 1002),
criminal solicitation (§ 1003) and criminal conspiracy (§ 1004) apply
to un attempt, facilitation, solicitation or conspiracy to comnit, within
the Canal Zone, an offense applicable to and[ within the Canal Zone
under subsection 2 of thissection. ‘ ‘

{

o CosmENT P "

The problein of correlating the sections of I'itle 18 whichtare appli-
cable in the Canal Zone, 238 enumerated in present 18 U.S.C. § 14, with
the comparable sections of the proposed Code has-been rather difficult.
The problem arises because the Panama Canal-Zone has its own crimi-
nal code, which covers the basic orimes—homicide, assault, theft; ete.
In the previous codification of the Federal eriminal law, the: Governor
of the Canal Zone expressed concern that a general codification of
Federal law “would have undesirable effects insofar as concerns the
continued operation of the Canal Zone Criminal Code and Code of
Criminal Procedure, established by Congress as Titles I and 6 ‘of the
Canal Zone Code, . . . and also wonld perhaps have undesirable ef-
fects insofar as concerns the continued applicability to the Canal Zone
of the body of general eriminal Jaws which are now applicable.” (letter
of September 22, 1945, filed with the House Judiciary Committes and
quoted in Historical and Revision Notesto 18 U.S.C.A. § I4). L

Asa result, present 18 T1.8.C. §§ 5 and 14 were enacted. 18 U.S.C. § 5
excludes the Canal Zone from the general definition of the United
States. This definition is carried forward in propoesed Code § 109 (am).
Present 18 1)S.C. § 14, which the above section of the Canal Zone
Code would replace, lists n host of offenses defined in Title 18 which
are applicable in the Canal Zone. In this way, the basic criminal laws
of the Canal Zone are defined by its own criminal code, while othar
Federally-defined offenses, not. in conflict with those defined in the
Canal Zone Code, nre added by reference in 18 U.S.C. § 14.

Ironically, this method of defining Canal Zone law was easier under
existing Title 18 than it is under the proposed Code, for the very reason
that we have, in the proposed Code, greatly simplified Federal law.
Almost all of the offenses listed in 18 11.5.C. § 14 concern government,
operation of the Canal Zone—espionage, sabotage, forgery of govern-
ment. documents, bribery of Federal officials, fraud against the govern-
ment, interference with foreign commerce. There is no problem, in
translating these references into the terminology of the pronosed Code,
with those types of offenses which are sntirely o concern of the Federal
government—espionage, offenses involving foreign relations, obstruc-
tion of justice or government. funetions, The problen: is'in those areas
(Chapters 16 and 17 of the proposed Code) in which we have con-
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solidated offenses and existing Federal jurisdiction so that theft and
forgery are identically defined, whether the theft or forgery involves
government property or any property on a Federal’ encluve. In
upplyin the proposed Code provisions to the _Cmml Zone, we are
requu'edg to differentiate again among the various types of juris-
diction the Federal government may exercise over the same offense;
we must distinguish jurisdiction when the government 1s the victim
from enclave jurisdiction. . ) .

Because we must be guided here by the existing relationship of the
Canal Zone Code to Title 18, and the precedent of 18 U.S.C. § 14, we
have been cautious and careful in listing the proposed Code statutes
which are equivalent to the present statutes hsted in 18 U.S.C. §14.
There is some expansion by use of the piggyback concept ; we propose
that the proposed Code definitions of felonies agninst the person he
applicable when a crime such as murder or terrorizing 1s committed
in the course of committing any of the other enumerated proposed
Code offenses applicable in the Canal Zone. We also suggest that of-
fenses in the proposed Code such us threats to the President, or assault
on or assassination of the President or other high oflicinls, be applicable
in the Canal Zone. And we would apply the general offenses of at-
tempt, solicitation, facilitation or conspiracy to commisson of any of
the proposed Code offenses applicable m t;he Cunal Zone. The pro-
posed list does not go any further than this, however, and apparent
existing gaps are not filled—e.g., ns at present, introducing contra-
band useful for escape is not included as a Canal Zone crime under the
proposed Code, though the offenses of escape and public servants per-
mitting escape are included. . ]

Additionally, in the course of preparing the proposed { ,m‘le, we
have defined felonies now defined outside Title 18 of the U.S. Code—
e.g., tax evasion (from Title 26), offenses against the national defense
(from Title 50), narcotics offenses (from Titles 21 a nd 26) , securities
offenses (from Title 15), firearms offenses (from Titles 15 and 26),
forgery of documents in commerce (from Title 49). Insofar as tpese
offenses now apply to and within the Canal Zone, their proposed Code
equivalents are regxrred to in the proposed section.

Finally, note that those sections which by their terms apply, to the
Canal Zone have not been listed in subsection (2). For example, pro-
posed Code § 210 includes within the special maritime and territorial
jurisdiction “aircraft within the special aircraft jurisdiction of the
United States as defined in 49 U.S.C. §1301(32)”. Title 49 defines
that jurisdiction to include inter alia aircraft within the United States
or Sc%leduled to land and which next actually land within the United
States. “United States” includes the Canal Zone. Thus, it is not neces-
Sal’{ to list jurisdiction over proposed Code offenses on aircraft to or
within the Canal Zone if the offenses have Code § 201(a) as a jurisdic-
tional base.
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JURISDICTION IN INDIAN COUNTRY: 25 U.S.C. §212
(Stein, July 20, 1970, as revised January 7, 1971)

STATUTE

95 1U.S.C. § 212. Jurisdiction in Indian Country.

(1) Indian Country Within Special Jurisdiction. Yxeept as provided
in subsections (2) and (3), Indian country shall be deemed to be
purt of the special marit.ime and terr_‘itoriul j urisd.iction of the United
States, as defined in section 210 of Title 18.* “Indian country” means:
(@) all land within the limits of any Indian reservation under the
jurisdiction of the United States, notwithstanding the issuance of any
patent and including rights-of-way running through the reservation;
(3) all dependent Indian communities within the borders of the
United States whether within the original or subsequently acquired
territory thereof and whether within or without the limits of a state;
(¢) all Indian allotments, the Indian titles to which have not been
extinguished, including rights-of-way running through the same,

(2) State Jurisdiction Qver Indian Country

(n) Offenses Not Involving Indians. Any state’s jurisdiction over an
offense committed within Indian country but not committed by or
against an Indian or against his property, and the force and effect.
of its criminal laws with respect thereto, shall be the same as elsewhere
within the state.

(b) Any Offense. A state’s jurisdiction over any offense commitied
within the areas of Indian country listed below, and the force and
effect of its criminal laws with respect thereto, shall be the same as
elsewhere within the state:

(1) all Indian country within California, Kansas, Nebraska and
Wisconsin ; _

(ii) all Indian country within Alaska, except that on the Annette
Islands over which the Metlakatla community may exercise juris-
diction;

(iii) all Indian country within Minnesota, except the Red Lake

ervation ; . ‘ ‘

(iv) all Indian country within Oregon, except the Warm Springs

vation, '

Except. for Kansas, such Indian country shall not. be deemed to be
gnrt of the special maritime and territorial jurisdiction of the United
(=

tates,

*The section numbers used fn this draft are the section numbers of the proposed
Federal Criminal Code, ‘

(1521)



1522

(¢) Matters Not Affected. Nothing in this subsection shall authorize
the alienation, encumbrance, or taxation of any real or personal prop-
erty, including water rights, belonging to any Indian or any Indian
tribe, band, or community that is held in trust by the United States
or is subject to n restriction against alienation imposed by the United
States; or shall authorize regulation of the use oé such property in a
manner inconsistent. with any federal treaty, agreement, or statute
or with any regulation made pursuant thereto; or shall deprive any
Tndian or any Yndian tribe, band, or community of any right, privilege,
or immunity atfovded under federal treaty. agreement, or statute with
respect. to hunting, trapping, or fishing or the control, licensing, or
regulation therenf,

(3) Offenses Committed by Indians

(a) Nonfelonies. Federal jurisdiction under this section shall not
extend to any offense which is not a felony it it is committed by one
Indian against the person or property of another Indian, unless section
202 of Title 18 npplies.

(b)Y Multiple }’ro.semtions. Punishment of an Indian under the local
Inw of the tribe for conduet constituting a federal offense which is
not a felony shall be a bar to o subsequent federal prosecution of such
Indian under this section. Otherwise sections 707 and 709 of Title 18
apply to a federal prosecntion subsequent to a prosecution or similar
proceeding under the law of the tribe as if such tribal prosecution or
similar proceeding were n prosscution in n state.

CoyateNT

L. Present Law. An exeeptionally intricate jurisdictional relation-
ship exists between Indian tribes living on their tribal lands, the Fed-
eral government, and the States, The relationship is a peculiar product
of American history; the tribes, once sovereign, beenme wards of the
Federal government while the étntos, as they were admitted into the
(Tnion, otherwise assumed general jurisdiction over wmatters within
their own boundaries. As a result, Jurisdiction over an offense com-
mitted on tribal land (the “Indinn” country”) is subject to complex
division,

The Federal government retains the basic jurisdiction over offenses
committed in Indian country. This jurisdiction exists because the
Federal government, vather than the ¢ tates, has historically had the
duty to protect the Indian tribes.® It is currently expressed in 18
U.S.C. § 1152, which provides that the laws applicable in Federal
enclaves shall apply in Indian country. !

But the Indian country is large and, in many places, non-Indian
communities and towns have been built in Indian count ; the non-
Indian population often outnumbers the Indian population,® Tt has
long been recognized, therefore, that when an offense does not involve
Indians, either ns victims or perpetrators, the Federal duty to protect
does not come into play, and the State has the primary role in prose-

"F?.r Parte Wilson, 140 U.S. 575 (1891),

; United States v, Kagama, 118 1.8, 375, 384-385 (1886).
, Hee, eg., People ex rel. Ray v. Martin, 320 U.S. 498 (1946) : Seymour v,
Superintendent of Washington State Penitentiary, 368 U.S. 851 (1062).

-
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ting the offense, even if it occurs in Indian country.® In practice,

o : i State. _

5 always tried by the Stats . .

bu%l‘i gl:ébéitrg g::?linu.rify has no jurisdiction, however, when dt}f{l};;::;a}::
u‘xiits an offense in Indian country, or is the v1ctu‘nlof an (?ed e I

cIo::iian countrz_! However, the Federal go;re(zir_lment uﬁy ccm 4 r_]] uris

et involving Indians in Indian coun
diction over offenses 1nvolving 2 I Indiun country B ot -
; extent that prosecutions n s ot act

the‘blt“t::f?egg :(laftuin existing lrigh‘ts of Indians, for qu.n(ll)_l(:éi(\) l.l\l.:d; "

Yl?xx;?gigg or property rights. N hese cefssug;xs o(f:egs ﬁ;:a(l) ul‘fl'il 01;,&1 ju;‘is-
id: islation authorizes further ns -

g}llg .nljfsetfllfelgﬂ.t% if the affected tribes consent; on the Of,lls.ll llll:;till((}’

t‘}iz ‘lI?edeml government can also accept retrocessions of such juri

jon from the States.’
m)\l{fﬁlu(l)'gl thl: Federal government retains jurlsdxct‘lon.o\{exl‘gg;xscii
committed by or against Indians in In}t\lmtu_ l<):oimt1 y;;s ]1(1;";5{.; :l ction Is
i ‘ sour ‘ -ibal courts.

ivi tween the Federal courts and the t1 ut
gév;(igélnlzed form of tribal sovereignty; they are, }’is)lwe;/:‘xi;atlarlt;;ulltyb
' ﬁ'ect to regulation by the Federal government.” he t T
?u vje jurisdiction over u number of minor offenses comm i by
IlﬁdiuxJIS, defined for most tribestb5; %hCI‘IlI:ltllel‘:‘?(l) ﬁogllc‘ahgrgl\;';) 111% Inder

: v . ) \
the guidance of the Department of the [nterior® The major penu ty
! iz nder this Code is 6 months’ impri y e ex-
l():: tltli?;:ﬂ({gsg oqr' eyote) which is punishable by up to. 9 monlt]lllﬁ llllllll:}
[31-11)son111ex1t Tribal courts have no jurisdiction to try non- \

| try any felony cases. . . .
noi'fc z;r;;h:: elge is)::ommly;te&l by] a]pc;n_-ltn((i:l;t:; tag::::is(frmll? 53((31:21“’] lt;!‘l‘e

\ is trinble in a Federal district , federal law
(I)'if’f ;'rlldfxfdint’cg!r;mits one of thim? fe}og}tsats gn;lm:lll'z;:e(tl:l(:ulghUéz.l(tg
i court, St
153, he must be tried by a Federal distric L '
géﬁn?&ions of the offense must be used for some qutl}te?(ai caltr?tiss, ‘(Y’}‘:l(fgl
are not presently defined in Title 18 of the (',-"E'L x,f “18 Lad

(Present 18 U.S.C. §3242 is, essentinlly, repetitive 'Od’ 8 ;‘cr
§1153). Federal district courts otherwise have no ]un? 1c(1 el:*t or
crimes committed “by one Indian against the person or rop ﬂ%nso
another Indian, nor [over] any Indian committing any [ot. 1lu] 0 fense
in'the Indian c,ountry who has been punished by the local lnw of the
tﬁbe.”“

< . e rel. Ray v. Martin,
: , ‘ tes, 164 1.8, 240 (1808) ; People cx re . Mar
n“pizrc:?g{evé U rg‘:z:i:;‘tg v, Superintendent of Washington State Penitentiary,
H 9. M
™ 6:'506? g'tawn v. Kagema, supra note 2; Donnelly v. United States, 228 1.8
LY ) . \
Ji;éiz)ﬁ)&prn 11, 1968, titte IV, § 101, 82 8tat. 78, 26 U.3.C. § 1321, Id., § 403, 8
o 23 USC. § 122, tion, 231 F.2d 89 (8th
\ y Biour Tribes of Pine Ridge Reserva . A
(‘lr.l 'i(:)'(;(}c)rmsbez '2203?11. Part 11, establishing "Courts of Indlan Offenses” for

the'tribhes,

sap ~ ) . o 3
° Ig ggg 3“:1?;‘%1&735? 1152 of Title 18 alko excludes Fed&é’:hﬂ‘éﬂ'éééifé&
diction where “by treaty stipulation, the exclusive jurisdiction Ovlqlon ¢h offenses
la .. . secured to the Indlan tribes .'. .” but no such treaty provision appears o
be now in force and Indlans tribes are no 1longer dealt ‘\‘lewyow_mY_; %04
ABHOOIATION OF AMERIGAN INDIAN AFFAIRS, F'EDERAL INDIAN LAw, 2] 12, 32

(F. Coben ed. 1964).
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prosecuted federally for thé offense except in the rare instance: of
Attorney General certification. At the same time, if the defenilant-is
improperly tried for a minor offense when his crime was‘a serious
one, proposed section 709 will apply, and Federal prosecution’ will
not be frustrated. Sro etk
The remaining present limitation on the ‘general ‘Federal jurisdic-
tion over Indian offenses—when the local tribe liolds exelusive,jul‘is-
diction by virtue of a treaty—is not provided for in the' proposed
section, since this limitation is now obsolgte. e
3. Remaining Problems Concerning Federal Criminal Law' and
Indian Jurisdiction. ‘As noted ubove, the present Criminal Qodc
reform will hdve no effect on some related serious problems concern-
ing offenses involving Indians. There are serious problems coneérhing
the existing jurisdictional relationship in its entirety-—whether the
tribes, or the States, or the Federal government 'ought' to beé given
greater authority in’ such '‘matters. There are problems coneerning the
due’ process rights of Indians before tribal courts, problems of law
enforcement authority among tribal, Federal and -State officials;
problems on the procedure 'by which the Federal government mal
accept retrocessions of ju'risdlctioxi over Indian problems; mdeed} on
definition .of who is' an' ' Indian tribal member. sfspeéiﬁc"cl‘ta,mpies:
Indian law enforcement officers often cantiot “arrest non-Indjan
offenders in Indian country; they can only evict ther, 'Moreover,
while an Indian who commits & minor'offense against 2 non-Indian in
Indian’ country is subject to immedjate trial by his tribal ¢ourt, a
non-Indian offender against an Indian must be brotight before a
Federal court, often far away. Federal prosecutors are understund-
ably reluctant to go to such lengths for ininor offenses: But)'if they
do not,.an Indian may be punished for conduct which a non-Indian
will not be punished for. ’ ST
These problems are the results of the present tangled three-party
jurisdictional relationship. Fuller investigation of the present struc-
ture might lead to more extensive reform than what is proposed

here,*

'

M 8ee, generally: President Nixon’s message to Congress on Indlan Affalrs,
July, 8, 1070 Views of Senator Ervin on a Bill of Rights for American Indians,
supplementing S. Rep. No. 721 on the Civil Rights Acts of 1968 (1968 U.S. CouE,
Cona. AND ADp. NEws 810, 819), Mundt, Indian Autonomy and Indian Legal
Problems, 15 KaN, L. Rev, 505 (1968) ; Crosse, Criminal and Civil Jurisdiction
in Indian Country, 4 Ariz, L. Rev. 57 (1062), American Indfan Law: A Sympo-
atum, 20 Fep. B, J. 211 (1960) ; Davis, Criminal Jurisdiction over Indian Country
in Arizone, 1 Aryz. L. Rev. 62 (1060); Richards, Federal Jurisdiction over
Criminal Matters Involving Indians, 2 8. DAK. L. REv, 48 (1967) ; Gohen, Erosion
of Indian Rights, 1950-53: A Case Study in Bureaucracy, 62 YaLe IL.J., 848
(1953) ; and Note. Indians, The Forgotten Americans, 81 Harv. L. Rev' 1818
(1968) ; Applicability of Constitutional Limitations to Indian Tridal Govern-
ment, 16 OKLA. L. REv. 4 (1963) : Problems of State Jurisdiction over Indian
Reservations, 13 DEPAUL L. REv. T4 (1063) ; Jurisdictional Problems, Indians
-and Indian Reservations, 3¢ Rocky Mr. L. REv. 546 (1062) ; Oriminal Jurisdic-
tion over Indians and Post-conviction Remoedies, 22 Mowr. L, Rev, 165 (1961) ;
Jurisdiction over Indian Country in North Dakota, 36 N. DAK. L. Rev, 51 (1960) :
Extent of Washington Oriminal Jurisdiotion over Indians, 83 Wasu. L. Rev, 289
(1058). ‘ .

Parr II: GumeLines For ConrorMiNg TitLe 18, Parrs 11I-V, anp
OtaEer Trries oF THE UNrrep StaTes Cope To THE Prorosars
For A New Feperar Criminar Cobg
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A. TransITIONAL PROVISIONS

some provisions should deal explicitly with the question of which
laws apply to persons charged wit:ﬁ or convicted of crimes committed
prior to the effective date of the new code. The simplest approach
would be a provision to the effect that the laws in existence at the time
of the erime should govern. See, e.g., N.Y, Pen, L. § 5.05; Ga. Crinu
Code § 26-103 ; Wis. g‘rim. Code i 939.01.

Before that approach is taken, several questions ought to be
considered :

(1) Should a person tried or sentenced after the effective date be
perniitted to claim the benefit of more favorable provisions in the new
code, e.g., changes in defenses, changes in sentencing authority ? Sce
Model Penal Code § 1.01 (P.0.1. 1962) ; Vt. Proposed Crim., Code § 1.

(2) Where sentences were imposed prior to the effective date; should
the Board of 1’arole be encouraged to make adjustments to accord
with the policies of the new code? Should such adjustments be made by
statute where, under the old law, the Board of Parole had no dis-
cretion, e.g., death sentence, term of years without parole eligibility
(mandatory minimum) ?

(3) It ﬂ)le good-time allowance system is abolished, should it con-
tinne to run along side the new system for old-law prisoners, or
should some adjustment be made as of the etfective date?

{1531)
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EPLY I T P

Part I. D—CRIMINAL PROCEDURE

Chap. Sec.
230+ 40. General plowsmus ____________________________ 300+ 4001
203 41. Arrest und commitment. ... ... ___ 304+ 4101
2306 42. Searches and seizures____.______ ... __._._. s 4201
207 43. Release. .. ... s+ 4301
209 44. Exteadition. . ... 8 4401
a4+ 45, Jurisdietion and venwe_ ... ___ . _____._____. 3233+ 4601
313 B ORS .. ... 338+
M5 46, Grand Jury ... 832+ 4001
+6: | Speem* G“‘H“N" -------------------------- 35+
47 47. Indictiment and information.__________________ 36t 4701
219 48. Trial by United States Muagistrates ____________ 340+ 4801
923+ 49. Arraignment, pleas and trial__________________. 343+ 4901
923 50. Witnesses and evidence_ .- _____ .. ___________. 38+ 5001
935 51, Verdiet. o . oo 363t 5101
337 62. Sentence, judgment, and execution...._.__..__. A6t H201
429 53. Fines, penaltles and f()lfellllleb _________________ 364+ 5301
23+ 54. Probation_ . .. __ 3681 5401
233 55. Contempts. . .. .. 369+ 5501
945 66, Aplpeal. . ... ¥+ 50601
237 57. Rues of criminal procedure______.. . ______ 37 5701
‘ 58. Interception of wire and oral communication. .. _ . 5801
| 59. Investigative authority end jurisdiction..._.....__ 5901
! 60, Ca p:tal offenses_ .. ... . _. 6001
7
' Chapter 201+ 40.—General Provisions
Sec. ’
effeot: definition of tepm loesl pules: forma—Ruler
40063~ 3 _
3664~ Deeopum i eourt room—Rule:
3606~ Assigniment of eounsel —Rule:
3866A 4007, Adequate representation of defendants.
?‘99;' Metrona—Rule:
3608- Serviee and filing of papers— Rule-
3;2““" . Reecords—Rule:
341

8642 4002,  Orders respectmg persons in (,ustody
Note: Title 18 U.S.C. §§3001-04, 3006 and 3007-11 should be

deloted for
(- 8uprq.,

A

* the reasons set forth in the Introductory Note, paragraph

(15850)



Title 18 Sections

3012

Sec.
304+ 4101.
A4 41082,
3043 4103,
3844~
3845 4104,
3046~

347 4105,
3048
3049 4106.
3050-

3053
"“)‘i";-
3064
30656~
3067 4107.
2058 4108.
3669 4109,
40868 4110,
3064

Note: Tit
deleted for
(2), supra.

1536

Guidelines

,,,,,,,,,,,,, Repeal and reenact in proposed Chapter 60
and there consolidute with other provisions
relating to capital cases. Sce Introductory
Note, paragraph (3), supra. '

............ Renumbbr as 4001, Subsections (n) and
(b)—delete references to felonies and mis-
demeanors other than petty offenses and
substitute a reference to offenses ngainst.
the United States “for which o term of
unprisonment in excess of six months is
nuthorized by law’". This will preserve the
six month maximum  sentence  require-
ment of present. law currently expressed in
terms of “petty offenses,” a classification
not used in the Code. Note that, pursuant.
to Code § 3006, offenses outside Tidle 18
may have penaltios fixed at levels hetween
six months and 1 year and that the Code’s
Class B misdemeanor is less than six
months.

_____________ Renumber as 4002,

Chapter 203 4].—Arrest and Commitment

Power of courts and magistrates.

o SOTES ARG g

Extraterritorial jurisdietion.

.S‘emrxty of the peace und good behavior.

Internal revenue violations.
F 8 ap stHHRens——Rule:
Multiple warrants unnecessary:. '

Warrant. for removal.

Bureat of Prisehn employees o
Rowers of Federnd Barean of Lyvosbigbior:

Bnnkrupt(?; invedtigations,

Interned belligerent nationals.
Rewards and appropriations therefor,
Preliminary examination. = -

of

le 18 U.S.C. §§3044, 3046, 3048, and 3060 should be
he reasons set forth in the Introductory Note, parngraph

I

Title 18 Sections

3041 ..

3042

3044 . -
3045

3047

3049, .-

3050-3053.

Guidelines

Renwmber as 4101, Amend by deleting
the reference (o chapter “207” and sub-
stituting “48". .

Kenumber ns 4102, Amend by substituting

- T oag 11”? for “8041. Conform the phrase-

ology to Clode §208 which provides for
extraterritorinl jurisdiction over “places”
ontside of any “conntry”, and, in some
limited instances, over forcign nationals.
Renumber ns 4103,

Renumiber as 4104,

Renmuber ns 4105,

Renumber as 4106,

Repeal and reenact in proposed Chapter
59 with other provisions relating to n-
vestigative jurisdiction. See Introductory
Note, paragraph (4), supra.

Repeal and reenact in Title 16, where the

Y. S —

A5 oo predicate provisions, 81 U.S.C. §§ 43-44,
are to be transferred.

3055 . e Repeal and reenact in Title 2{), where the

o predicate provisions, 18 U.S.C. ch. 53, are
to he transferred, in lnrge part.

BOB6 - See guideline for seetions 3060-53, supra.

3057, e Renumber as 4107,

BOS8. oo .. Renumber as 4108,

3069 L Renumber as 4109, Consolidate with sub-
seetion (g) of present 18 US.C. § 1751,
with appropriate amendment. of the refer-
ences to the seetions involved.

3060, oo Renumber as 41140,

3061 o .. See guideline for sections 3050-53, supra.

Chapter 205 42.—Searches and Seizures

Sec

it Bffeet of pales of eourt—IRle: ,

3H03a 4201, Additional grounds for issuing warrant.

A4 Tosusnee of search wapant: eontents—Rule:

306 4202.  Persons authorized to serve search warrant.

3460 4203, Breaking doors or windows for entry or exit,
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Reeords of examining megistrate: rebusn to olerk of

eourt— Rule:
T RS A R R «
Note: Title 18 U.S.C. §§ 3101-03, 3104, 3106, 3108, 3110, 3111 and

3114-3116 should be deleted for the reasons set forth in the Introdue-

tory Note, puragraph (2), supra.

Title 18 Sections

3112-3113__ .. _.__

Guidelines

Renumber as 4201, A ]

nun) s 4201. Amend by substituting
ufm(t‘n!m.n L(]) gule 41 of the Federal Rule:
of Criminal Procedure for “section 310
of this title,”. soction 3103
Renumber as 4202,

Repeal and reenact in Chapter 59. Sce
Introductory Note, paragraph (4), supra.
Renumber as 4203,

Repeal and reenact in Titles 16 and 25
:](ssl)e(:t.ll;!(il'.)?, for the reasons set forth in
1e guidelines to sections 30f 5
ot 3054 and 3055,

Chapter 207 43.—Release

Sec.

4t 4301.
342 4302,
8+43 4303.
s+ 4304. Cases
148+ 2ot
348 4305. Release in
4% 4306.
SH8 4307,
348 4308.
50 4309.
&5+ 4310,
362 4311.

Re

Contempt.

Power of courts and magis s
Snrr.ex_lder by bl nuagistrates.
Additional bail.

‘removed. fro‘n.x )?ﬂtute courts.

eases prior to trial.

Apf)tml from conditions of relense.

s Ieuse i enpital eases er ufter conviction. ’
Release of materinl witnesses.

Penalties for failure to appear.

L

Definition of “Judicial Officer”. "

Note: Title 18 US.C. § ‘ .
U $.0. § 3145 should be deleted for the rensons
forth in the Introductory I\‘Int‘o, purngmp?l (él)?l;l(llpf'((;l the rousong set

{

et — ————— e ——

i
|

Title 18 Sectjons, ..

3151
3152

1539

\ I

T . Guiqelinw

Renumber as 4301, Amend by deleting the
second clwse relating to capital offenses
and, f capital punishment is retained, in-
serting as all opcniug phrase: SExeept o

otherwise provided in this Code”. "Trans-
fer, ‘the deleted  provision 1o proposed

Chapter 60 to be there consoliduted with
other proyisions pertaining to capital of-
fonses. Sce Introductory Note, puragraph
(3), supra.

Renumber us 4302 Amend by deleting
“eriminal” and substituting “federal” to

comport with the definition of “offense”
in Code § 109 (ab).

Renumber as 4303,

Renumber as 4304,

Renumber as 4305, Amend subsection
() by inserting “federal” before “offense.”
See guideline for seetion 3142, supra. De-
lote the reference to the death penalty and
addd the same opening phrase as provision-
ally suggested i the guideline for section
3141, supra.

Renumber as 4306. Amend by substitut-
ing 4305" for «3146”, and by inserting
dfaderal’” before “offense” in subsection
(n). See guidelines to sections 3142 and
3146, supra.
Renumber us 4307. Amend by deleting the
reference to the death penalty and by in-
serting “federnl”  before “offense’”. See
guidelines  to section 3142, Substitute
14305 und “4306" for 31467 and “31477
respectively.

Renumber us 4308. Anend by substituting
4305 for “4146".

Renumber as 4309, Repeal the entire text
and substitute “‘A person who violates sec-
tion 1305 shall, subject to the provisions

“ of the Federal Rules of Crimina! Proce-

dure, incur n forfeiture of any security which

was given or pledged for his ratense.”” Code
. § 1305 displaces all but the forfeitire pro-

vision of dl.lﬁ dection.

Renumber as 4310

Renumber as 4311, Repenl subsection (2)

defining “offense” since it is covered by

Code §§ 101 and 109(ab).
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Chapter 209 44.—Extiradition
See.
HEE 4401,

Scope and limitation of chapter.
382 4402

F ll,git,ix{es from State er Ferritory to State, Distriet or

Fugitives from State, Fersi ar Possessien into extra-
territorial jurisdiction of United States.

Fugitives from foreign country to United States.

Fugitives from country under control of United States
into the United States.

Secretary of State to surrender fugitive.

Provisional arrest and detention within extraterritorial
jurisdiction.

Time of commitment. pending extradition.

Place and charncter of henring,

Evidence on hearing,

Witnesses for indigent fugitives.

Protection of accused.

Receiving agent’s authority over offenders.

Transportation of fugitive by receiving agent.

Payment of fees and costs.

383 4403,

B4 4404,
B85 4405,

386 4400,
8T 4407,

3H8% 4408
3489 4409,
309 4410,
B0+ 411
B2 4412,
3403 4413.
B4 4414,
306 4415,

Title 18 Sections Guidelines

I8 .. Renumber as 4401.

3182-3183. . ... ___ Renumber as'4402 and 4403 respectively.
Amend by deleting references to entities
other than “state” since they are covered
hy the comprehensive definition of “state”
in Code § 109(ak).

3184 Renumber ns 4404,

3I8h ... Renumber as 4405, Consideration should
he given to conforming the deseription of
listed offenses to the Code deseriptions.

BISGo oo L. Renumber ns 4406. Amend by substituting
“4404” and 4405 for 3184 and “3185"
respectively,

BI87. ... Renumber as 4407. Amend by substituting
“4102" and “4403” for 3042 and “3183"
respectively.,

SIS .. Renumber as 4408.

31RO L. Renumber as 4409,

390 Renumber as 4410.

319 L. Renumber as 4411.

192 ... Renumber as 4412,

3198 ... Renumber ns 4413,

3194 e Renumber as 4414. Amend by substituting
“4402" for “3182” and by deleting “or
Territory” sinee it is covered by the com-
prehensive definition of “state” in Code
§ 109(nk).

JIOh_ . Renumber as 4415,

r

O

1541

Chapter 31 45—Jurisdiction and Venue

e District courts

3234 4501, District coutis.

e Diotriet of come il

'l'!'lﬁl ente eRHes . oid

3236 4502. Murder, ¥ munsluughter or negligent homicide.

3237 4r03. Offenses begun in one district and completed in another.
3238 25)0'4 Offenses not conunitt,pd in any district.

3339 4505' Threatening communientions,

3340 4506. Creation of new district or division.

334+ jadicti Tenses under certain sections,
¢ 507. Jurisdiction of ofl )
I3 4 M

3243 Indians eommitting certain offenser; aets o reservabions: bt

: .C - » deleted for the reasons
Note: Title 18 U.S.C. §§3232-3234 should be «
sel,\;'l(,):th in the Introductory Note, paragraph (2), supra.

Title 18 Sections Guidelines

3231 e Renumber as 4501.

Repeal and reenact in proposed Chapter
60. See Introductory Note, paragraph
(3), supra.

3236 e Renwumnber as 4502, Add “negligent. homi-
’ cide” (Code § 1603). Also, amend as
indieated in the ehapter analysis.
Renumber s 4503, Amend subsection (b)
by substituting referenees to the appro-
priate subsections of Code §§ 1401 and
1402, See the guidelines for Title 26.
Renumber as 4504,

Renumber as 4505, Amend by deleting
“indicted under sections . to com-
' munications origingting’’ and substitut-
ing “charged with making a threat under
sections. 1614, 1617, 1618, 1732 or 1733,
where the jurisdictional base is p_umf(mph
(¢) of se¢tion 201 and the threat is alleged
to have originated”.

Renumber as 4506. o ‘
Renumber as 4507. o o
Repeal and reenact in Title 25, See Intro-
ductory Note, paragraph (5), supra.

-

K521, S .
3239 ...

3240 .. ...
3241. ... I
3242-3243
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. Chapter 318—Limitati
Sec.

097, Wartirme « tort of Bribab

6—399—' 3 0 F‘fgw x .. fﬁ)ﬁ-}- 3 } - ' '
Note: Repeal of this chupter is recommended because its provisions
are covered by Code § 701. o

Chapter 215 46.—~Grand Jury
Sec.
?3-‘3-1:46‘01. I.\{umber'(ff grand jurors; sl}nurlouihg‘ﬁ(ldit,ibm;l jurors,

333h- present ub proeecdings —Rule:

Persona
Note: Title 18 U.S.C. §§ 3322-38 should be deleted for the reasons
set forth in the Introductory Note, paragraph (2), supra.

Title 18 Sections Guidelines
332) .. Renumber as 4601.

GChapter 216—Speeinl Grand Jury

Bec.
83&!— 4609. Summoning and term; special grand jury.
3333 4610. Powers and duties; special grand jury.
8333 4611 Reports; special grand jury.
3334 4612. General provisions; special grand jury.

Note: Repeal chapter heading because consolidation into Chapter
46, supre, is suggested. Add “gpecial grand jury” to the section head-
ings, as indicated.

Title 18 Sections Guidelines

3331-8334._____________ Renumber ns 4609, 4610, 4611, and 4612
respectively.  Consolidate into  Chapter
40, supra, with approprinte renumbering
of internal section references.
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Chapter 217 47.—Indictment and Information

Note: Title 18 U.S.C. §§ 3361-67 are reconmended for repeal but
the chapter is reserved, for the reasons set forth in the Introductory

Note, paragraph (2), supra.

Chapter 219 4:8.-;-'lfrial i)y Uhited States Magistrziies

Sec.
340+ 4801. Minor offenses; npplication of probation laws.
#4602 4802. Rules of procedure, practice and nppeal.

Title 18 Sections Guidelines

3400 - Renmmber as 4801, Amend subsection (f)
by defining “minor offenses’” as mis-
demennars and  infractions, delete cita-
tions to present. Title 18 sections and
substitute their counterpurt in the Code.
Note that Code § 1361, a partial ana-
logue of 18 U.S.C. § 211, should not be
included since it is classified as a felony.
Title 5 will contain the balance of 18
U.S.C. § 211 not carried forward in Title
18 by Code §§ 1361 and 1364-65. Sub-
section (2) of Code § 3301 permits fines
substantially in excess of the standard
amounts there prescribed in  subsec-
tion (1).
Renumber as 4802.

Chapter 49.—Arraignment, Pleas and Trial
Sec. [Reserved.]

%deﬁm#%&mﬁeﬁﬁ&weﬁﬁmﬁﬁﬁmﬂu&r
3432: Indietment and Hob of jurers and witheses for privoner in
43 Appaipnment



BHZ: Jurers; examination; peremptory ehallenses: adternates— Rule

. judge
Note: Title 18 U.S.C. §§ 3431, 3433-34, 3436-46 should be deleted

and the chapter reserved for the reasons set forth in the Introductory
Note, paragraph (2), supra.

Title 18 Sections

Guidelines

34320 .. Repeal and reenact in proposed Chapter
60 and  there " consolidate with other
provisions relaling to capital cases. See
Introductory ~ Note, paragraph  (3),
supra.

3436, . .. This section should be repealed because
it has been rendered obsolete by Code
§ 401, as well as modern cases, regarding
accomplices,

Chapter 223 50.—Witnesses and Evidence

Sec.

248+ 5001. Competency of accused.

mm& Indigent defendants; proeess to produce evidenee Rule:
AT efiant to pay ae evidence of embesplement-

349+ 5002. Foreign documents, ‘

3492 5003. Commission to consular officers to authenticate foreign
documents. .

#4083 5004. Depusition to authentitate fureign documents.

#4604 5005. Certifieation of genuineness of foreign document.

#4865 5006, Fees and expenses of consuls, counsel, interpreters and
witnesses,

#4496 5007. Regulations by President as to comumissions, fees of

witnesses, counsel and interpreters.

Pepeositions—Rule: ‘
#6669 5008. Demands for production of stutements and reports of
witnesses,
#50+ 5009. Admissibility of confessions,
A0 5010, Admissibility in evidence of eye withess testinony,

2502 5 Depositions to preserve testimony.
:—’M‘” ,;g)]’é Litigration concerning sources of evidence.

1o Title 18 U.S.C. §§ 3482-85, 3480-90, wnd 3498-99 should be
;\ro!(’l. [ml' the reasons set forth in the Introductory Note, puragraph

deletec
(2), supra.
Title 18 Sections Guidelines .
—___ Renumber as 5001, Amend by deleting
3481, .o references to entities other than “‘state”

since they are covered by the comprehen-
sive definition of “state” in Code § 109(uk).
__. This section should be repenled. It is
BTt covered by Code § 1739(2)(n).
Repeal and reennct in Title 25. See Intro-
ductory Note, paragraph (5), supra.
Renumber as 5002, Amend by deleting
43494” (twice) and “3492’" and substitut-
ing “5005” and ‘5003 respectively.
3402 e Renumber as 5003. Amend subsection (c)
""""" by deleting “3493-3496" and substituting
“5004-5007".
- --- Renumber as 5004 and 5005, respectively.
3403-3404- oo oo Amend by deleting “3492"" and substitut-
ing “5003",
3495 . e Renumber as 5006, Amend by (l(\lol,ing
o “3492-3494"" and substituting “5003-5005
and by deleting 3493”7 (twice) and 3496”7
and substituting  “5004”  (twice) and
“5007" respectively,
3496, . ool Renumber as 5007. Amend by deleting
43492-3494" and *3495” and substituting
“5003-5005"" and “5006"".

3497 This section should be repealed. Tt is
covered by Code § 1739(2).

3500, . - oo Renumber as 5008,

3601 . e Renumber as 5009,

3502, e . Renumber as 5010,

3503, ... ~ .. Renumber as 5011,

3504 ... Renumber as 5012. Amend subsection
(b) by deleting ©2510(5)”" and substituting
“1563(d)".

Chapter 226 51 —Verdict
Sec. [Reserved.)
Abdt Returny covoral dofendant; sonvietion of Jems offense; poll of
AH33- mm vopdiot of guilbys jfidement nobwithatanding
rerciet—-Rule:

Note: Tide 18 U.S.(1. §§ 3531-32 are recommended for repeal but
the chapter is resorved, for the reasons set forth in the Introdnetory
Note, prngraph (2), supra.

T N
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Chapter 227 52.—Sentence, judgment, and execution
Sec.

3563~ Gorpuption of blood or forfeiture of estate:
A56%= Botth sentoree may presesibe disseetion:
3668~ mm&mwm«mmem

3668: . Divehesge of privoner. -
3578 5201. Presidentinl remission as uffecting unremitted part.
A . ; : e

367 Gorreotion or reduetion of sentenee—Rule-

85¥3+ Aprent pr sobting avide of judgment—Rule- o or

3676 H202. Review of sentence; time for appealing conviction Jor which
sentence tmposed under section 3202.

85+F 5203. Use of information for sentencing.

86%8 6204. Conviction records,

Note: Title 18 U.S.C. §§3561-62 aud 3671-74 should be deloted for
the reasons set forth in the Introductory Note, paragraph (2), supra.

Title 18 Sections Guidelines '

3563-3564 These scctions should be repealed. The
exclusive language in Code §3001 fore-
closes the consequences of conviction pro-
hibited by these sections.
This section should be repealed. Relevant
portions are displaced by Code §3304(5).
Repeal and reenact in proposed Chapter 60
an(l there consolidate with other provisions
relating to capital cases. See Introductory
Note, paragraph (3), supra.

3568 ... This section should be repealed. It is
covered by Code § 3205.

3569 _____ This section should be repealed. It is
covered by Code §3304.

3570

Renumber as 5201, Amend by delcting in-
apposite references to l)vc\mim’y and ¢or-
poral punishment and substituling ref-
erences Lo finos under Code Chapter 33
(§3341) or as condition of probation under
Code Chapter 30 (§3103(2)(f)) or im-
prisonment under Code Chapter 32. -

= — i

1647

Amend by deleting all but subsection (®),
which should be consolidated in section
3576 (5202), infra. There make reference
to Code §3202. The balance (zf l.‘lmf ‘sectqmn
has been carried forward in ( Aode’ §3202 or
rendered inapposite by other (,9(_[0, pro-
‘ visions, e.g., §§3575(a) and (d), 3601 and
’ | 3101(1). (éee also Final Report, comment
to §3101, last paragraph.) .
‘Renumber as 5202, Amend by deleting
- 43575 of this chapter,”” and subs