




Amended effective March 1, 2012

RULE 3.8  SPECIAL RESPONSIBILITIES OF A PROSECUTOR

The prosecutor in a criminal case shall:1

(a) refrain from prosecuting a charge that the prosecutor knows is not supported by probable2

cause;3

(b) make reasonable efforts to assure that the accused has been advised of the right to, and4

the procedure for obtaining, counsel and has been given reasonable opportunity to obtain counsel;5

(c) not seek to obtain from an unrepresented accused a waiver of important pretrial rights,6

such as the right to a preliminary hearing; when communicating with an unrepresented person:7

(1) charged with a misdemeanor, infraction, or traffic offense, be permitted to discuss the8

matter, provide information regarding settlement, and negotiate a resolution that may include9

a waiver of constitutional and statutory rights:10

(2) charged with a felony, unless the defendant has on the record waived the right to counsel:11

(i) avoid providing advice to the defendant, including advising the defendant not to12

obtain counsel, whether to accept or reject a settlement offer, whether to waive13

important procedural rights, or how the tribunal is likely to rule in the case; and14

(ii) refrain from assisting the defendant in the completion of forms for the waiver of15

a preliminary hearing or jury trial..16

(3) charged with a felony, make any settlement offer in writing, which must include at least17

a general notice to the unrepresented person that significant consequences other than any18

consequences the court imposes may follow from a guilty plea.19

(d) disclose to the defense at the earliest practical time all evidence or information known20

to the prosecutor that tends to negate the guilt of the accused or mitigates the offense, and, in21

connection with sentencing, disclose to the defense and to the tribunal all unprivileged mitigating22

information known to the prosecutor, except when the prosecutor is relieved of this responsibility23

by a protective order of the tribunal;24

(e) not subpoena a lawyer in a grand jury or other criminal proceeding to present evidence25

about a past or present client unless the prosecutor reasonably believes:26

(1) the information sought is not protected from disclosure by any applicable27
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