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STATEMENT OF THE ISSUES

[if I]

Whether an individual has a reasonable expectation of privacy m a package

intended for him?
STATEMENT OF THE CASE

[if2]

Appellant, Steven Gardner ("Mr. Gardner"), appeals the Order Deferring

Imposition of Sentenced entered by the Cass County District Court. App. at 40-44. The
Order follows Mr. Gardner's conditional plea of guilty to the amended charge of
Conspiracy to Possess a Controlled Substance (Methamphetamine) with Intent to Deliver.
App. at 10-14. Mr. Gardner reserved the right to appeal the district court's adverse ruling
on his pretrial motion to suppress evidence.

App. at 6-8.

Mr. Gardner argues he

possessed a reasonable expectation of privacy in the package unreasonably seized by law
enforcement. Mr. Gardner asks this Court to reverse the district court's ruling on his
motion to suppress.
STATEMENT OF THE FACTS

[if3]

On October 13, 2017, North Dakota law enforcement received a call regarding a

suspicious package sent to Fargo from Arizona by way of United Parcel Service ("UPS").
App. at 3. The package was addressed to "Paulie Mccaff'' at 2501 9111 Street North in
Fargo. Id. Fargo law enforcement contacted UPS in Fargo to request that the package be
set aside to allow law enforcement to perform a canine search of the package. Id.
[if4]

The following day, on October 14, 2017, law enforcement received a call from

UPS advising the package had arrived in Fargo. Id. However, UPS indicated it would not
permit a police canine on UPS property for the requested search. Id. UPS alternatively
offered to allow law enforcement to temporarily take the package to another location to
conduct the search if it desired by law enforcement. Id.

[~5]

Law enforcement retrieved the package from UPS, and transported the package to

the City of Fargo Public Safety Building. Id. There, law enforcement conducted free air
sniff with a canine, and the canine ale1ied on the suspect package. App. at 4. Based on
the alert, law enforcement applied for, and received, a search warrant for the package. Id.
Law

enforcement

then

physically

searched

the

package,

finding

suspected

methamphetamine. Id.
[~6]

Law enforcement previously established the 2501 9111 Street N01ih address was for

an apartment building. App. at 3. Law enforcement contacted the owner of the prope1iy.
App. at 4. The prope1iy owner did not provide information on "Paulie Mccaff," but told
law enforcement that Paul Metcalf ("Mr. Metcalf') lived in apartment #4 in the building.
Id. Law enforcement assumed Mr. Metcalf must be "Paulie Mccaff," and assumed the
package should be delivered to him at apartment #4. Id. Law enforcement attempted to
deliver the package to Mr. Metcalf twice that day, but received no answer during the
attempted controlled deliveries. Id.
[~7]

Law enforcement attempted another controlled delivery of the package on

October 16, 2017. App. at 4-5. Law enforcement made contact with Mr. Metcalf, and
entered his apartment after announcing their presence and the possession of a search
warrant for the apartment.

App. at 5.

Law enforcement questioned Mr. Metcalf

regarding the package. Transcript (tr.) at 8, line(s) (1.) 24-tr. at 10, l. 1. Mr. Metcalf told
law enforcement his brother would send packages to his residence for Mr. Gardner. Id.
When Mr. Metcalf would receive a package, he would contact Mr. Gardner, who would
retrieve the package from Mr. Metcalf. Id. Mr. Metcalf told law enforcement the
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methamphetamine in the package was Mr. Gardner's. Id. Mr. Gardner later actually
retrieved the package originally seized by law enforcement. Id.

LAW AND ARGUMENT
I.

The State Violated Mr. Gardner's Fourth Amendment Rights bv
Unreasonably Seizing a Package in which Mr. Gardner Held a Reasonable
Expectation of Privacy

[~8]

The crux of this case is whether an individual possesses a reasonable expectation

of privacy in a package intended for him.

The district comi e1Ted by denying the

existence of a reasonable expectation of privacy. This Comi should reverse.

A.
[~9]

Standard of Review

This Comi's standard for review of a district court's decision on a motion to

suppress is well established:
"[The Comi] will defer to a trial court's findings of fact in the disposition
of a motion to suppress. Conflicts in testimony will be resolved in favor
of affirmance, as [the Court] recognizes the trial court is in a superior
position to assess credibility of witnesses and weigh the evidence.
Generally, a trial comi's decision to deny a motion to suppress will not be
reversed if there is sufficient competent evidence capable of supporting
the trial court's findings, and if its decision is not contrary to the manifest
weight of the evidence."
State v. Gatlin, 2014 ND 162,

~

4, 851 N.W.2d 178 (citation and internal quotation

omitted). "Questions of law are reviewed under the de novo standard of review." Id.
(citation and internal quotation omitted).

As the underlying facts in this case are

undisputed, the Court reviews the district court's legal conclusions de novo.
B.
[~1 OJ

The State Committed an Unreasonable Seizure

The Fourth Amendment to the United States Constitution protects "the right of the

people to be secure in their persons, houses, papers[,] and effects, against unreasonable
searches and seizures[.]" State v. Ressler, 2005 ND 140, ~ 10, 701 N.W.2d 915 (citations
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and internal quotations omitted). Shipped packages are protected "effects." Id. (citation
omitted). Law enforcement's taking of a package from a private carrier is a "seizure"
within the meaning of the Fomih Amendment. Id.

at~~

12-14. Absent a warrant, or an

exception to the wmTant requirement, such seizure is unreasonable. Id. at ~ 25.
[~11]

It is undisputed law enforcement committed an unreasonable seizure in this case.

A package was sent through UPS-a third-party carrier. Law enforcement seized the
package when it took the package from UPS. This seizure occurred without a wmTant,
and without an exception to the wmrnnt requirement.

The State conceded law

enforcement unreasonably seized the package within the meaning of the Fourth
Amendment. Accordingly, the sole remaining issue is whether Mr. Gardner possessed a
reasonable expectation of privacy in the unreasonably seized package.
C.
[~12]

Mr. Gardner Possessed a Reasonable Expectation of Privacy in the
Seized Package

"An individual is only entitled to the protection of the exclusionary rule if the

individual's own Fomih Amendment rights were violated and not the rights of a third
paiiy." State v. Oien, 2006 ND 138, ~ 8, 717 N.W.2d 593 (citation omitted). Whether an
individual's own Fourth Amendment rights were violated depends on whether "the
disputed search and seizure has infringed an interest of the defendant in which the
protection of the Fourth Amendment was designed to protect." Rakas v. Illinois, 439
U.S. 128, 140 (1978); see also State v. Huether, 453 N.W.2d 778, 780 n. l (N.D. 1990).
[ii13]

A defendant bears the burden of establishing his or her "legitimate expectation of

privacy" in the item searched. Rawlings v. Kentucky, 448 U.S. 98, 105 (1980). The
"capacity to claim the protection of the Fourth Amendment depends ... upon whether the
person who claims the protection of the Amendment has a [reasonable] expectation of
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privacy in the invaded place." Rakas, 439 U.S. at 143. The reasonableness of a person's
expectations of privacy "do no hinge on the nature of a defendant's activities-innocent
or criminal." United States v. Fields, 113 F.3d 313, 321 (2d Cir. 1997) (citation omitted),
cert. denied, 522 U.S. 976 (1997). Here, Mr. Gardner had a reasonable expectation of
privacy in the seized package.
[ifl4] As established by Mr. Metcalfs statements, Mr. Gardner was the true owner of
the intercepted package.

When the package arrived, Mr. Metcalf was to call Mr.

Gardner, and Mr. Gardner would retrieve the package. In other words, the understanding
between Mr. Metcalf and Mr. Gardner was that Mr. Gardner was the true owner of the
package, with complete interest in the contents thereof.

[ill 5] The fact that the package was addressed to "Paulie Mccaff' does not defeat Mr.
Gardner's reasonable expectations of privacy in the package. Here, there was no ''Paulie
Mccaff" "There is nothing inherently wrong with a desire to remain anonymous when
sending or receiving a package, and thus the expectation of privacy for a person using an
alias in sending or receiving mail is one that society is prepared to recogmze as
reasonable." United States v. Pitts, 322 F.3d 449, 459 (7th Cir. 2003). That is why
recipients retain a reasonable expectation of privacy in packages shipped to aliases or
fictitious personas. See, e.g., United States v. Villarreal, 963 F.2d 770, 774-75 (5th Cir.
1992) (intended recipients of 55-gallon drums shipped by common carrier had reasonable
expectation of privacy therein and could assert that expectation even though consignee of
drums was a fictitious person).

The "Paulie Mccaff' package was intended for Mr.

Gardner, and use of the fictitious name did not defeat Mr. Gardner's reasonable
expectations in the package.

5

[ifl 6]

Moreover, even if "Paulie Mccaff' was Mr. Metcalf, the result remams

unchanged. Case law is clear that an individual's reasonable expectations of privacy are
not defeated simply by giving another person temporary possession of an object. See,
~,

United States v. Rodriguez-Ramos, 704 F.2d 17, (1st Cir. 1983) (expectation of

privacy not defeated by giving luggage to a traveling companion to carry), cert. denied
463 U.S. 1209 (1983); United States v. Canada, 527 F.2d 1374, 1378 (9th Cir. 1975)
(expectation of privacy not defeated by giving luggage to a traveling companion to
carry), cert. denied, 429 U.S. 867 (1976); United States v. Lonabaugh, 494 F.2d 1257,
1262 (5th Cir. 1973) (same). Consider United States v. Presler, 610 F.2d 1206 (4th Cir.
1979). In Presler, the defendant left two locked briefcases in the safekeeping of a friend,
Houghton.

Id. at 1212. Houghton later consented to a search of the briefcases, and

incriminating evidence was found. Id. The Fourth Circuit required suppression of the
evidence, reasoning the defendant did not lose his reasonable expectation of privacy in
the briefcases by entrusting them to Houghton when the evidence showed the
understanding between the defendant and Houghton was that the defendant was not
surrendering his interest in the briefcases.

Id. at 1213-14; see also United States v.

Basinski, 226 F.3d 829, 837-38 (7th Cir. 2000) (noting that the defendant
"demonstrate[ d] a strong desire to preserve both his possessory and privacy interests" in
his locked briefcase when he entrusted it to a friend and instructed him to hide it, and
concluding that the defendant retained a legitimate expectation of privacy in the
briefcase).
[if l 7]

The same logic holds here, Mr. Gardner did not relinquish his reasonable

expectation of privacy in the sealed package simply because he and Mr. Metcalf agreed
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that Mr. Metcalf would receive the package for Mr. Gardner. Mr. Metcalf statement to
law enforcement established that he did not have any subjective right to access the
contents of the package. He received the package solely as an intennediary for Mr.
Gardner. That is why, applying similar circumstances, numerous courts have held the
true owner and ultimate intended recipient of a package has a reasonable expectation of
privacy in the package. See, e.g., United States v. Bates, 100 F. Supp. 3d 77, 84 (D.
Mass. 2015) (true owner of a package had a reasonable expectation of privacy in package
addressed to another); United States v. Sheldon, 351 F. Supp. 2d 1040, 1044 (D. Haw.
2004) (defendant's "ownership interest in the parcel, along with her control and
supervision of the parcel, is sufficient to manifest a subjective expectation of privacy);
United States v. Evans, No. IP 00-99-CR-01 H/F, 2001 WL 243287, at *5-6 (S.D. Ind.
Jan 31, 2001) (true owners of packages have subjective and objectively reasonable
expectations of privacy in packages); United States v. Allen, 741 F. Supp. 15, 17-18 (D.
Me. 1990) (totality of circumstances showed true owner of package had reasonable
expectation of privacy package addressed to a temporary bailee).
[~18]

Mr. Gardner, as the true owner of the contents of the package, had a reasonable

expectation of privacy in the same. Cf. United States v. Powell, 929 F.2d 1190, 1195
(7th Cir. 1991) ("Ownership creates, in other words, an expectation of privacy 'that
society is prepared to recognize as "reasonable.""' (citation omitted)).

The State

implicitly concedes that if Mr. Gardner's name was on the package he would have a
reasonable expectation of privacy in the same.

In other words, the State concedes

temporary possession by a third-party alone-UPS-does not strip a recipient of his or
her privacy interest in a sealed package when it is understood the package is to be
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delivered to another. Cf. also Ressler, 2005 ND 140, if 25 (Fourth Amendment protected
package unreasonably seized by law enforcement from third-party carrier). The same
reasoning dictates that Mr. Metcalf' s temporary possession of the package does not strip
Mr. Gardner's reasonable privacy interest when Mr. Metcalf understood the package
belonged to Mr. Gardner.

Cf. United States v. Jacobsen, 466 U.S. 109, 114 (1984)

("Letters and other sealed packages are in the general class of effects in which the public
at large has a legitimate expectation of privacy; warrantless searches of such effects are
presumptively unreasonable." (footnote omitted)). Law enforcement unreasonably seized
a package in which Mr. Gardner had a reasonable expectation of privacy as the true
owner.

The unreasonable seizure of an effect in which Mr. Gardner possessed a

reasonable expectation of privacy requires reversal.
CONCLUSION

(if l 9] As elegantly elucidated by Justice Jackson, the protections promised through the
Fourth Amendment:
"are not mere second-class rights but belong in the catalog of
indispensable freedoms. Among deprivations of rights, none is so
effective in cowing a population, crushing the spirit of the individual and
putting terror in every heart. Uncontrolled search and seizure is one of the
first and most effective weapons in the arsenal of every arbitrary
government. And one need only briefly to have dwelt and worked among
a people possessed of many admirable qualities but deprived of these
rights to know that the human personality deteriorates and dignity and
self-reliance disappear where homes, persons and possessions are subject
at any hour to unheralded search and seizure by the police.
But the right to be secure against searches and seizures is one of the most
difficult to protect. Since the officers are themselves the chief invaders,
there is no enforcement outside of court.
Only occasional and more flagrant abuses come to the attention of the
courts, and then only those where the search and seizure yields
incriminating evidence and the defendant is at least sufficiently
compromised to be indicted. If the officers raid a home, an office, or stop
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and search an automobile but find nothing incriminating, this invasion of
the personal liberty of the innocent too often finds no practical redress.
There may be, and I am convinced that there are, many unlawful searches
of homes and automobiles of innocent people which tum up nothing
incriminating, in which no arrest is made, about which courts do nothing,
and about which we never hear.
Courts can protect the innocent against such invasions indirectly and
through the medium of excluding evidence obtained against those who
frequently are guilty .... [C]omis have used this method of enforcement
of the Amendment, in spite of its unfortunate consequences on law
enforcement . . . . This inconsistency does not disturb me, for local
excesses or invasions of liberty are more amenable to political correction,
the Amendment was directed only against the new and centralized
government, and any really dangerous threat to the general libe1iies of the
people can come only from this source .... So a search against Brinegar's
car must be regarded as a search of the car of Everyman."
Brinegar v. United States, 338 U.S. 160, 180-81 (1949) (Jackson, J., dissenting).
[~20]

Just as the search of Brinegar's car was a search of the car of Everyman, the

seizure of Mr. Gardner's package was a seizure of the packages of Everyman. That
vindication of Mr. Gardner's Fourth Amendment rights allows suppression of evidence of
illicit activity is the price imposed by the Constitution to protect a free society. Mr.
Gardner did not lose his reasonable expectations of privacy simply by entrusting his
receipt of his package through UPS and Mr. Metcalf.

Because law enforcement

unreasonably seized an effect in which Mr. Gardner possessed a reasonable expectation
of privacy, the district co mi's decision must be reversed.
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Respectfully submitted this J.f&ay of August, 2018.

VOGEL LAW FIRM

By:

121//n

Luke T. Heck (#08133)
Drew J. Hushka (#08230)
218 NP Avenue
PO Box 1389
Fargo, ND 58107-1389
Telephone: 701.237.6983
lheck@vogellaw.com
dhushka@vogellaw.com
ATTORNEYS FOR APPELLANT

10

IN THE SUPREME COURT
STATE OF NORTH DAKOTA
State of North Dakota,

SUPREME COURT NO. 20180239
District Court No. 09-2017-CR-04617

Appellee,
vs.
Steven Gardner,
Appellant.

ON APPEAL FROM ORDER DEFERRING IMPOSITION OF
SENTENCE, ENTERED JUNE 11, 2018, CASS COUTY
DISTRICT COURT
EAST CENTRAL JUDICIAL DISTRICT
STATE OF NORTH DAKOTA
THE HONORABLE WADE L. WEBB, PRESIDING
CERTIFICATE OF SERVICE

[¶1]

I hereby certify that on August 29, 2018, the following documents:

APPELLANT’S APPENDIX
AND
APPELLANT’S BRIEF
were electronically served upon:
Mark Boening
SA-defense-notices@casscountynd.gov
Dated this 29th day of August, 2018.
VOGEL LAW FIRM
/s/ Luke T. Heck
Luke T. Heck (#08133)
lheck@vogellaw.com
Attorneys for Appellant
218 NP Avenue
PO Box 1389
Fargo, ND 58107-1389
Telephone: 701.237.6983

20180239
FILED
IN THE OFFICE OF THE
CLERK OF SUPREME COURT
SEPTEMBER 5, 2018
STATE OF NORTH DAKOTA

IN THE SUPREME COURT
STATE OF NORTH DAKOTA
State of North Dakota,

SUPREME COURT NO. 20180239
District Court No. 09-2017-CR-04617

Appellee,
vs.
Steven Gardner,
Appellant.

ON APPEAL FROM ORDER DEFERRING IMPOSITION OF
SENTENCE, ENTERED JUNE 11, 2018, CASS COUTY
DISTRICT COURT
EAST CENTRAL JUDICIAL DISTRICT
STATE OF NORTH DAKOTA
THE HONORABLE WADE L. WEBB, PRESIDING
CERTIFICATE OF SERVICE

[¶1]

I hereby certify that on September 5, 2018, the following document:
APPELLANT’S APPENDIX

was electronically served upon:
Mark Boening
SA-defense-notices@casscountynd.gov
Dated this 5th day of September, 2018.
VOGEL LAW FIRM
/s/ Luke T. Heck
Luke T. Heck (#08133)
lheck@vogellaw.com
Attorneys for Appellant
218 NP Avenue
PO Box 1389
Fargo, ND 58107-1389
Telephone: 701.237.6983

