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STATEMENT OF THE ISSUES
[if 1]

Did Deputy Thompson unlawfully expand the scope of the stop to conduct a dog

sniff of Mr. Vetter's vehicle?
STATEMENT OF THE CASE
[if2]

The Appellant, Dylan Benjamin Vetter ("Mr. Vetter") appeals the Judgment

entered by the District Court in the above-captioned case. App. 10-12. The Judgment
follows Mr. Vetter's conditional guilty plea, and the district court's acceptance of the
same, preserving his right to appeal. App. 7-9. Mr. Vetter argues that law enforcement
lacked reasonable suspicion to expand the scope of his traffic stop to conduct a canine
sniff of his vehicle to determine whether controlled substances with present inside.
STATEMENT OF THE FACTS
[if3]

On March 1, 2018, at approximately 11:33 P.M., Cass County Sheriffs Deputy

Chad Thompson ("Deputy Thompson") conducted a traffic stop on an SUV for speeding,
just as the vehicle was exiting State Highway 18. Transcript (tr.) 6, lines (1.) 20-25; tr. at
7, 1. 1-13; app. 3 at if 2. Prior to approaching the vehicle, Deputy Thompson observed the

vehicle shaking for a very brief period of time, and the vehicles' occupants moving
within the vehicle. Tr. 7, 1. 14-17; tr. 15, 1. 10-11. Deputy Thompson approached the
vehicle and observed two individuals, identifying the driver as Mr. Vetter. Tr. at 8, 1. 3-7.
Upon his approach of the vehicle, Deputy Thompson observed an empty "Twisted Tea"
bottle on the floorboard. Id. at 1. 8-11. At 11:39 P.M., Deputy Thompson requested that
Mr. Vetter come back to his squad car. Tr. 15, 1. 22-24; tr. 20, 1. 3-6; see Motion Hr' g Ex.
1 (Squad Car Video), Index #25.
[if4]

Once in the squad car, Deputy Thompson began questioning Mr. Vetter regarding

his consumption of alcohol. Tr. 16, 1. 2-9. Mr. Vetter provided responses and engaged in

1

additional casual and friendly conversation with Deputy Thompson. Tr. 20, 1. 22-25; tr.
21, 1. 1-9. Deputy Thompson then had Mr. Vetter submit to multiple field sobriety tests,
including an on-site screening test, none of which evidenced that Mr. Vetter was
impaired. Tr. 18, 1. 3-13. After determining that Mr. Vetter was not impaired, Deputy
Thompson advised Mr. Vetter that he saw the car rocking when he stopped, and began
interrogating him regarding the existence of illegal drugs were in the vehicle; which Mr.
Vetter denied. Motion Hr'g Ex. 1 (Squad Car Video), Index #25; tr. 18, 1. 21-25; tr. 19, 1.
1-15. Shortly thereafter, at 11:47 P.M., Cass County Sheriff's Corporal Joseph Hedin
("Cpl. Hedin") arrived on scene. App. 4 at i1 5. Deputy Thompson asked Cpl. Hedin to
prepare a written warning for Mr. Vetter. Id.
[i15]

Deputy Thompson determined to conduct a canine sniff of Mr. Vetter' s vehicle on

1) the initial movements inside the vehicle; 2) Mr. Vetter's "nervousness;" and 3) Mr.
Vetter's past criminal history. Tr. 20, 1. 20-25; tr. 21-22. Deputy Thompson conducted
the canine sniff of the vehicle. App. 4-5 at i1 5-6. At 11 :49 P .M., the canine hit on Mr.
Vetter' s vehicle. Id. A search of the vehicle was conducted, producing controlled
substances and paraphernalia that Mr. Vetter was charged with. Id.; tr. at 12-13.
LAW AND ARGUMENT
I.

Standard of Review

[i16]

This Court gives deference to the district court's findings of fact and resolves

conflicts in testimony in favor of affirmance. State v. Kaul, 2017 ND 56, i15, 891 N.W.2d
352. This Court "will not reverse a district court decision on a motion to suppress ... if
there is sufficient competent evidence capable of supporting the court's findings, and if
the decision is not contrary to the manifest weight of the evidence." Id. (quoting State v.
Gefroh, 2011 ND 153, i1 7, 801 N.W.2d 429). Questions of law are fully reviewable on
2

appeal, and whether a finding of fact meets a legal standard is a question of law. Id.
Whether law enforcement violated constitutional prohibitions against unreasonable
search and seizure is a question of law. Id.
II.

Deputy Thompson unlawfully expanded the scope of the traffic stop to
conduct a dog sniff of the vehicle.

[~7]

The Fourth Amendment of the United States Constitution and Article I, section 8

of the North Dakota Constitution protect against unreasonable searches and seizures.
State v. Holly, 2013 ND 94,

~

12, 833 N.W.2d 15. "To realize this protection of

individual rights, all evidence obtained by unreasonable searches and seizures is
inadmissible against the defendant at trial." State v. Linghor, 2004 ND 224,

~

4, 690

N. W .2d 201. A warrantless search or seizure is constitutionally impermissible unless it
falls within a recognized exception to the warrant requirement. State v. Nickel, 2013 ND
155,

~

22, 836 N.W.2d 405. The State has the burden of showing a warrantless search or

seizure falls within a recognized exception, and if no exception is established, the
exclusionary rule requires suppression of evidence obtained in violation of the Fourth
Amendment's protections against warrantless searches or seizures. Id.
[~8]

In this instance, the district court erred in concluding that, because Cpl. Hedin was

still writing the warning ticket while the dog sniff occurred, the dog sniff was within the
parameters of the Fourth Amendment. As will be discussed below, law enforcement
expanded the scope of the stop at the time Deputy Thompson began questioning Mr.
Vetter regarding illegal narcotics inside the vehicle. At that time, Deputy Thompson
lacked reasonable and articulable suspicion to extend the traffic stop, and therefore the
further expansion of the stop to conduct a drug dog sniff was done in violation of Mr.
Vetter' s state and federal protections against unreasonable searches and seizures.

3

A.

[if9]

The Fourth Amendment prohibits extending a traffic stop absent
reasonable suspicion.

Under the Fourth Amendment, a seizure occurs "whenever an officer stops an

individual and restrains his freedom." State v. Gay, 2008 ND 84, if 14, 748 N.W.2d 408.
A "person has been 'seized' within the meaning of the Fourth Amendment only if, in
view of all of the circumstances surrounding the incident, a reasonable person would
have believed that he was not free to leave." City of Devils Lake v. Grove, 2008 ND 155,
if 9, 755 N.W.2d 485, 489-90. When conducting a traffic stop, an officer can temporarily
detain the traffic violator at the scene of the violation. State v. Fields, 2003 ND 81, if 8,
662 N.W.2d 242 (citing State v. Mertz, 362 N.W.2d 410, 412 (N.D.1985)). The
constitutionality of an investigative detention is judged under the framework established
in Terry v. Ohio, 392 U.S. 1, 20 (1968), requiring that an investigative detention be
"reasonably related in scope to the circumstances which justified the interference in the
first place." Id.
[ifl OJ

Furthermore, this Court has established that "[a] reasonable period of detention

includes the amount of time necessary for the officer to complete his duties resulting
from the traffic stop." Fields, 2003 ND 81, at if 8 (quoting Mertz, at 412). The
investigative detention may continue "as long as reasonably necessary to conduct these
activities and to issue a warning or citation." Id. However, on-scene investigation into
other crimes detours from the purpose of the stop. State v. Asbach, 2015 ND 280,

if 12,

871 N.W.2d 820 (citing Rodriguez v. United States, 135 S.Ct. 1609, (2015)) (emphasis
added). Once the purposes of the initial traffic stop are completed, a continued seizure of
a traffic violator violates the Fourth Amendment unless the officer has a reasonable
suspicion for believing that criminal activity is afoot. Fields, 2003 ND 81, at if 10 (citing

4

United States v. Jones, 269 F.3d 919, 924 (8th Cir.2001)). Absent reasonable and
articulable suspicion, "a police stop exceeding the time needed to handle the matter for
which the stop was made violates the Constitution's shield against unreasonable
seizures." Rodriguez, 135 S.Ct. at 1612 (emphasis added).
B.

Law enforcement lacked reasonable suspicion to expand the scope of
the stop.

[ill 1] As a threshold issue, the district court did not find that Deputy Thompson had
reasonable and articulable suspicion to extend the stop. Instead the district court, in
relying on Mertz, held that "[a]s the citation was still being issued while the free air sniff
was being conducted, the purposes of the traffic stop were not yet completed." The
court's finding here was proper in the sense that at the time Deputy Thompson expanded
the scope of the stop, he lacked reasonable suspicion of criminal activity.
[i112] Deputy Thompson lacked reasonable suspicion to conduct a drug investigation
and dog sniff of the vehicle when viewed objectively. This Court must consider the
totality of the circumstances when deciding whether reasonable suspicion exists. State v.
Fields, 2003 ND 81, at

ii 13. "Although we have recognized that the concept of

reasonable suspicion is not readily reduced to a neat set of legal rules, it does require
more than a 'mere hunch."' State v. Kenner, 1997 ND 1,

ii 8, 559 N.W.2d 538 (quoting

Salter v. North Dakota Dep't of Transp., 505 N.W.2d 111, 114 (N.D.1993)). To
determine whether reasonable suspicion exists, we apply an objective standard, taking
into account the inferences and deductions that an investigating officer would make that
may elude a layperson. See Kenner, at ii 8. "The question is whether a reasonable person
in the officer's position would be justified by some objective manifestation to suspect the

5

defendant was, or was about to be, engaged in unlawful activity." Id. (quoting State v.
Smith, 452 N.W.2d 86, 88 (N.D.1990)).
[i113] Aside from Mr. Vetter's previous criminal record, by itself insufficient to
establish reasonable suspicion, there was absolutely no objective indication that any
contraband was in the vehicle. A vehicle "rocking" side-to-side in the middle of nowhere,
North Dakota, is not suspicious activity in any way relatable to the presence of
contraband. Moreover, an individual attempting to actually have a conversation with law
enforcement is by no means suspicious. In reality, had Mr. Vetter not have been chatty,
such silence would have been held against him as well. In short, the basis to detain Mr.
Vetter beyond the purpose for which the traffic stop was initially made, and then further
detain him after field sobriety testing in order to interrogate him regarding contraband in
his vehicle, was based on a mere hunch that illegal substances were in the vehicle. A
hunch that proved correct, but a hunch that is impermissible nonetheless.
C.

[ill 4]

Law enforcement impermissibly expanded the scope of the stop.

More importantly, the district court erred in focusing on the duration of the

expansion, and the timing of when the citation or warning was completed. In doing so,
the district court overlooked that expanding the scope of the stop, regardless of when or
for how long, requires reasonable suspicion to make such an expansion. On-scene
investigation into other crimes detours from the purpose of the stop, and is barred absent
reasonable and articulable suspicion. Asbach, 2015 ND 280, at

ii 12; Rodriguez, 135 S.

Ct. at 1612. Further, if no reasonable suspicion exists, "a police stop exceeding the time
needed to handle the matter for which the stop was made" is also barred. Id. In this case,
Deputy Thompson both wrongfully detoured from the purpose of the stop - a traffic
violation - into interrogation about drug activity, and extended the duration of the stop
6

beyond the time needed to handle the matter - the time required to simply issue the
speeding ticket to Mr. Vetter.
[ifl 5] In Fields, the North Dakota Supreme Court identified certain duties an officer
may engage in that are still related to a traffic stop. These duties include requesting the
driver's license and registration, requesting the driver step out of the vehicle, requesting
the driver wait in the patrol car, conducting computer inquiries to determine the validity
of the license and registration, conducting computer searches to investigate the driver's
criminal history and to determine if the driver has outstanding warrants, and making
inquiries as to the motorist's destination and purpose. Fields, 2003 ND 81, at if 8. While
Deputy Thompson performed several of these duties, he then began interrogating Mr.
Vetter as to whether there was contraband within his vehicle. This interrogation was
made after his initial suspicions of impairment were dispelled.
[if l 6]

Pursuant to Fields and Asbach, Deputy Thompson's investigation into his hunch

regarding contraband in the vehicle was not related to the purpose of the stop (speeding,
and possible DUI, later dispelled) and is plainly a per se expansion of the scope of the
stop. Pursuant to Rodriguez, Deputy Thompson's interrogation of Mr. Vetter, and his
conferring with Cpl. Hedin about issuing a written warning on his behalf so he could
perform the canine sniff, indisputably added time to the duration of the stop. In this
instance, time is of the essence: Cpl. Hedin was literally in the process of writing the
warning when the canine gave its response on the vehicle. Had Deputy Thompson not
frontloaded the delay into the time prior to the issuance of the written warning, Mr.
Vetter would have been on his way by the time Cpl. Hedin arrived on scene.

7

[ill 7] Law enforcement cannot take more time than necessary to complete the stop. Any
additional time beyond what is required is unreasonable ("A reasonable period of
detention includes the amount of time necessary for the officer to complete his duties
resulting from the traffic stop.") Fields, 2003 ND 81, at

ii 8 (quoting Mertz, at 412). In

prolonging the stop to interrogate Mr. Vetter about contraband, Deputy Thompson took
more time than necessary to complete his duties, thereby violating Mr. Vetter's Fourth
Amendment rights. The fact that Deputy Thompson delayed the issuance of a warning
ticket does not cure the expansion of the stop; all it does it evidence an attempt to "game"
this Court's, and the United State's Supreme Court's, prior holdings on the issue.
[ill 8] It is not necessary to account for each second of time during a stop to determine
whether the stop was extended unreasonably. The duration is not as important to a
defendant's Fourth Amendment rights as the purpose for which the stop is extended.
Specifically, if the stop is extended for any amount of time for an impermissible purpose,
the subject's rights are violated. Terry, 392 U.S. at 20 (investigative detention must be
"reasonably related in scope to the circumstances which first justified interference").
Here, Deputy Thompson extended the stop for the purpose of investigating other criminal
activity, for which he had no reasonable suspicion. Even ifthe stop was extendedfor only
a few seconds, the extension is still unreasonable, simply by virtue of why it was
extended. Asbach, 2015 ND 280, at

ii 12; Rodriguez, 135 S. Ct. at 1612. Law

enforcement cannot simply delay the completing of authorized duties in an effort to allow
for advantageous circumstances to develop allowing for additional and unrelated
investigation. Such behavior by its own metric is unreasonable and repugnant to the
Fourth Amendment's protections.

8

CONCLUSION
[ifl 9]

For the reasons stated below, Mr. Vetter respectfully requests this Court

REVERSE the District Court's June 8, 2018 Order Denying Mr. Vetter's Motion to
Suppress.
Respectfully submitted December fEA2o 18.
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