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transcript of that appearance is referred to as MH in this brief. The change of
plea for this matter was held on November 13, 2018. The transcript of that
appearance is referred to as CoP in this brief. The sentencing hearing for this
matter was held on February 25, 2019. The transcript of that hearing is
referred to as Sent. in this brief.
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JURISDICTION
[¶ 1] Appeals shall be allowed from decisions of lower courts to the
Supreme Court as may be provided by law. Pursuant to constitutional
provision article VI § 6, the North Dakota legislature enacted Sections 29-2803 and 29-28-06, N.D.C.C., which provides as follows:
“An appeal to the Supreme Court provided for in this chapter may be
taken as a matter of right. N.D.C.C. § 29-28-03. An appeal may be taken by
the defendant from:
1. A verdict of guilty;
2. A final judgment of conviction;
3. An order refusing a motion in arrest of judgment;
4. An order denying a motion for new trial; or
5. An order made after judgment affecting any substantial right of the
party.”
N.D.C.C. § 29-28-06.
STATEMENT OF THE ISSUES
[¶ 2] I. Whether the district court denied Mr. Legare his Sixth
Amendment right to present a defense.
STATEMENT OF CASE
[¶ 3] This is an appeal from the McHenry County Criminal
Judgment, filed February 25, 2019 (Appendix 18). On February 5, 2018 the
information was filed alleging one count of attempted murder in violation of
N.D.C.C. § 12.1-16-01, a class A felony, one count of aggravated assault in
violation of N.D.C.C. § 12.1-17-02, a class C felony, and one count of Burglary
in violation of N.D.C.C. § 12.1-22-02, a class B felony.
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[¶4]

A motion in limine hearing was held on October 5, 2018. Mr.

Legare requested the court allow him to present an affirmative defense of
justification. The court denied the motion. Mr. Legare pleaded guilty to
attempted murder in violation of N.D.C.C. § 12.1-16-01, a class A felony.
[¶ 5] Mr. Legare was sentenced to thirteen (13) years with all but ten
(10) years suspended and five years of supervised probation. Mr. Legare
timely appealed the final criminal judgment.
STATEMENT OF FACTS
[¶ 6]

Jane Doe was in a dating relationship with Mr. Legare for

several months prior to the events that occurred on January 30, 2018. MH p.
6. Ms. Doe told Mr. Legare that the alleged victim, John Doe, a priest, had
befriended her. Id. Ms. Doe indicated that John Doe arranged for her to have
everyday necessities including a car and paid apartment. Id. This allowed
Mr. Doe to assert power over her and ultimately abuse his position. Id. at pp.
6-7. Ms. Doe told Mr. Legare that she had been sexually abused and raped by
Mr. Doe at times when her child was present. Id. at p. 6. Ms. Doe told Mr.
Legare that because of Mr. Doe’s position within the church that he had the
power to have Ms. Doe’s daughter removed from her care. Id. at 7. Ms. Doe
didn’t know how to stop Mr. Doe, feared it may continue in the future, and
she relayed that fear to Mr. Legare. Id. at p. 8.
[¶ 7] The defendant believed that [John Doe] had committed a crime.
Sent. p. 4. The crime had been reported to the Fargo Diocese and the Minot
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police department. MH p. 8. No action was taken on those reports. Id. at p. 9.
Ms. Doe feared for her safety. She told Mr. Legare that she feared for her
safety and Mr. Legare believed what she told him. Id. p. 10.
[¶ 8] On January 30, 2018 Mr. Legare left Alexandria, Minnesota,
where he lived, and traveled to Anamoose, North Dakota to confront Mr. Doe
about Ms. Doe. CoP pp. 10-11. Mr. Legare arrived in Anamoose, North
Dakota, gained entry into the dwelling of Mr. Doe. CoP p. 12. Mr. Legare
confronted Mr. Doe when he came into the room. Id. Mr. Lagare picked up
speaker wires for a computer. Id. He choked Mr. Doe with the wire causing
serious bodily injury. Id.
[¶ 9] Mr. Legare’s motion to present the affirmative defense of
justification or excuse was denied because the court found there was no
imminent danger to Ms. Doe. MH. p. 17 ln. 11. Mr. Legare changed his plea
pursuant to an Alford plea on November 13, 2018 to the charge of attempted
murder. The change of plea that was made to the court acknowledged that
Mr. Legare did not perpetrate any actions against Mr. Doe with the intent to
commit a murder or with the intent to attempt to murder him. CoP. p. 5.
However, given the facts of the case that would be presented to a jury, Mr.
Legare and his counsel believed the State could prove the charge of
attempted murder beyond a reasonable doubt. CoP p. 6.
LAW AND ARGUMENT
I.

Whether the district court denied Mr. Legare his
Sixth Amendment right to present a defense.
7

Standard of Review
[¶ 10] This Court reviews alleged violations of constitutional rights de
novo. See State v. Sorenson, 2009 ND 147, ¶ 16, 770 N.W.2d 701. Mr. Legare
has a constitutional right to present a defense. The right stems from and is
equal to the other rights protected by the Sixth Amendment. “Just as an
accused has the right to confront the prosecution’s witnesses for the purpose
of challenging their testimony, he has the right to present his own witnesses
to establish a defense. This right is a fundamental element of due process of
law.” Washington v. Texas, 388 U.S. 14, 19 (1967); Taylor v. Illinois, 484 U.S.
400, 407-09 (1988).
[¶ 11] The Sixth Amendment to the United States Constitution
provides: “In all criminal prosecutions, the accused shall enjoy the right to a
speedy and public trial, by an impartial jury of the State and district wherein
the crime shall have been committed, which district shall have been
previously ascertained by law, and to be informed of the nature and cause of
the accusation; to be confronted with the witnesses against him; to have
compulsory process for obtaining witnesses in his favor, and to have the
Assistance of Counsel for his defense.” U.S. CONST. amend. VI.
[¶ 12] Although Mr. Legare pleaded guilty in this case, pursuant to an
Alford plea, the plea by itself does not bar him from challenging the
constitutionality of a conviction on appeal. Class v. United States, 138 S. Ct.
798 (2018). In Class, the defendant made pretrial Second Amendment and
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Due Process challenges of the statute barring firearms on U.S. Capital
grounds. Class at 802. He later pleaded guilty to the charge and then
subsequently directly appealed his conviction. Id. The Court in Class
referenced the Menna-Blackledge doctrine and explained that a defendant
does not relinquish their right to appeal the court’s constitutional
determinations simply by pleading guilty.
[¶ 13] In United States v. Broce, the U.S. Supreme Court explained the
scope of the Menna-Blackledge doctrine reasoning an appeal is available,
“where on the face of the record the court had no power to enter the
conviction or impose the sentence.” United States v. Broce, 488 U. S. 563,
569, 109 S. Ct. 757 (1989). However unlike in Class, because the defendants
in Broce could not “prove their claim by relying on those indictments and the
existing record” and “without contradicting those indictments,” the Court
held their claims were “foreclosed by the admissions inherent in their guilty
pleas.” Id. at 576.
[¶ 14] The facts of the present case are like those in Class rather than
Broce. The Motion in Limine made by Mr. Legare was to get advanced court
approval, “for certain testimony in support of his defense to be presented.”
MH p. 5. Mr. Hartl, the attorney for Mr. Legare went on to explain, “There’s a
constitutional right to present evidence and defenses.” Id. And unlike in
Broce, Mr. Legare’s challenge is not foreclosed by the admissions inherent in
his guilty plea. His admissions were to his physical actions, which would not
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be disputed in an affirmative defense. Mr. Legare’s plea agreement
specifically allowed him to maintain his innocence as to his intent. This is
also consistent with his defense that his actions were justified or excused
under the defense of others theory. Furthermore, the record can prove the
denial of Mr. Legare’s right to present a defense. Therfore, this Court can
review the trial court’s constitutional determinations regardless of Mr.
Legare’s plea.
[¶ 15] The court erred by not allowing Mr. Legare to present his
defense of justification or excuse pursuant to N.D.C.C. § 12.1-05-01.
Specifically, Mr. Legare wanted to present a theory of defense of others found
in N.D.C.C. § 12.1-05-04. For the purposes of the motion hearing the State
accepted Mr. Legare’s proffered facts. MH. p. 11. Force is justified to protect
against sexual assault under the statute. The issue for the trial court turned
on the definition of “imminent” in the statute.
[¶ 16] For the Defense of Self-Defense, under N.D.C.C. § 12.1-05-03,
the question whether a defendant was, or in good-faith believed himself to
be, in such imminent danger that he was justified in using force to protect
himself is factual. State v. Graber, 77 N.D. 645, 44 N.W.3d 798.
“In the context of self-defense, this means that a person who believes
that the force he uses is necessary to prevent imminent unlawful harm
is justified in using such force if his belief is a correct belief; that is to
say, if his belief corresponds with what actually is the case. If, on the
other hand, a person reasonably but incorrectly believes that the force
he uses is necessary to protect himself against imminent harm, his use
of force is excused.”
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State v. Leidholm, 334 N.W.2d 811, 815 (N.D. 1983). By foreclosing
Mr. Legare’s ability to present evidence to the fact-finder that he believed
Ms. Doe was in imminent danger the trial court denied his constitutional
right to present a defense.
[¶ 17] In Leidholm, the Court explained that an honest but
unreasonable belief could result in a conviction based on a theory of
recklessness or negligence. Id. at 816. And that the standard is subjective to
the person’s mental and physical condition who is claiming the affirmative
defense, not that a of an objectively reasonable person standard. The Court
goes on to acknowledge battered woman syndrome and explain that the
psychological syndrome is not a defense unto itself, but must be considered in
the context of the evidence presented for self-defense. This is therefore
ultimately a factual determination for a jury to decide. The trial court did not
allow the evidence to be presented which ultimately denied Mr. Legare’s
right to present a defense.
CONCLUSION
[¶ 18] WHEREFORE, Mr. Legare respectfully requests that the
conviction be vacated and the district court’s order denying his motion in
limine reversed.
Dated this 1st day of July, 2019
/s/ Kiara Kraus-Parr
ND Bar No. 06688
Kraus-Parr, Morrow, & Weber
424 Demers Avenue
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