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IN DISTRICT COURT
COUNTY OF MCINTOSH
STATE OF NORTH DAKOTA

_

I
i

SOUTHEAST JUDICIAL DISTRICT
Donna Mae Wald,

I

CASE NO.

J

7

Plaintiff,

1

,

v.

I

Gerard Wald,
Defendant.

Complaint
Plaintiff, for

her claims for relief, against the Defendant, alleges and states as followsz

and resident of Bismarck, Burleigh County, North Dakota.

1I1

Plaintiff is a citizen

112

Defendant

113

This court has jurisdiction over the parties and the subject matter of this action.

114

The parties were married on April

115

The

is

parties

a citizen and resident of Wishek, McIntosh County, North Dakota.

5,

1975.

were divorced following a divorce

consistent therewith (Said

trial

and a Judgment of Divorce entered

Judgment being entered on the 28m day of January 2019). Following

Motions presented to the court under Rule 59 and 60, an Amended and Final Judgment was issued

by the District Court on May 2, 2019.
116

Under the terms of the Divorce Judgment(s),

Plaintiff

was awarded

the

2017 and 2018

bales of hay cropf,
117

Said hay crop consisted of 1,372 alfalfa round bales and 541 hay/meadow/grass round

bales, for a total

of 1,913

bales.

Page 1 of 6

Complaint

132

At

118

trial

plaintiff valued these bales at a total

and 563,396 for the 2018 hay

of S242,2l6 (S17 8,820 for the 2017 hay crop

crop).

This value of S242,216 was utilized by the divorce court in the
context of providing for an

119

Hequitableli distribution

of the marital estate. Absent plaintiff receiving these bales, she is deprived

of this

Nassetli

1110

Said Divorce Judgment further provided that nAs to the
hay crop,

and the uequitablen distribution of the marital estate

fourteen (14) days, notice of her intent to

is

no longer Hequitablen.

remove the bales and they

shall

Donna

shall provide

be removed from the

property awarded to Gerard within thirty (30) days of entry of J udgmentfi

For varying reasons, Plaintiff was unable to remove hay bales within

1111

of Judgment

remove

/

Amended Judgment.

Plaintiff did seek to

the bales after a restraining order

30 days after the entry

communicate with the defendant and

which defendant had

filed against her Plaintiff

had

expired in August of 201 9. At such time, defendant refused to turn
over the hay bales

112

Plaintiff filed an action within the context

of the divorce case seeking to hold defendant in

contempt and / or for a redistribution of marital property to account for
said hay bales and

to

those hay bales turned over to her or to require that defendant
pay her for the hay bales,

have

all

of

which had remained on his property.
1113

Plaintiffs motions within the context of the divorce case

were denied. The divorce court

determined that Defendant was not in contempt of the divorce
Judgment since plaintiff was
required provide notice within 14 days, and pick up the bales
within 30 days of entry of Judgment.

The divorce

court additionally denied the motion for redistribution of the
marital estate to account

for the value of the

hay bales which had been kept by defendant since N.D.C.C. Q14-05-24 required

Plaintiff to establish that defendant

had

failed to disclose the bales or

had

failed to

comply with an

order of the court for the distribution of property and debts. Since
neither of these pre-conditions
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had occurred, the Court determined that uthere is no method for which the Court

for re-distribution

could order redistribution of the propertyf,
1114

Defendant has admitted, during testimony under oath, that he had not turned any portion

of the 2017 and 2018 hay crop over to
1115

plaintiff.

Defendant has additional made the following admissions under oathz
a.

Although he had a few bales left of the 2017 hay crop, most of that crop was uwiped
outl, as

b.

Between the time
trial,

c.

Plaintiff

to his cattle

took photos and inventoried the bales and the time of

defendant continued to feed the 2017 hay crop.

He has no idea how many bales remained from the 2017 hay crop as of the date of
trial,

d.

he had fed the 2017 hay crop

As

in fact having

to the

2018 hay

no clue if it was one bale or 2,000

bales.

crop, Defendant could 11ot identify

how many of the 2018 hay

bales existed at the time of trial, noting that the only thing he could
that
e.

it

tell

the court

is

was Hmore than one but less than 2,0002.

Defendant

testified that after he figured Plaintiff was

the bales, he started feeding the

not going to

come out and get

2018 hay crop, however he could not identify how

many bales he had actually fed.
f.

Defendant also admitted that a

DVPO

located on his property, and that the

one day prior to Donna asking
g.

Finally,

existed against Donna, that

all

bales were

DVPO did not expire until August

19,

2019,

to retrieve the bales.

Defendant admitted that he could see nothing in the Judgment which

provided that

if Plaintiff did

not pick up the bales within 30 days, those bales

became his property.
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At no time has

116

plaintiff received

even one of the 1,913 hay bales awarded

to her in the

divorce Judgment.

At no time has

1117

plaintiff received

one dollar of the S242,000 in

hay awarded to l1er as her share of the equitable

distribution

of the marital

At

all

times, defendant

1119

At

all

times, defendant has either kept these hay bales for his

own

gain, or fed

them

the sole person

to his cattle for his

of the

estate.

who had control and use of these assets.

118

is

assets in the context

own use,

sold them for his

own benefit, engaging in some of these

actions even

prior to the divorce trial in this matter.
1120

At

all

times, plaintiff has

been deprived of the value, use and benefit of S242,000 in hay

bales.

Unjust Enrichment
1121

Plaintiff incorporates

122

At

all

by reference paragraphs l through 20 above.

pertinent times the Defendant has been unjustly enriched as a result of the use,

control, sale, and/or disposition (via feeding to cattle)

of the 2017 and 2018 hay bales which were

awarded to the plaintiff.
1123

At all pertinent times, plaintiff has been impoverished and deprived of the use, control, sale

and value of S242,000 in hay (1,913 bales).
1124

At

all

pertinent times, there exists a direct comiection

and defendantis enrichment as a result
plaintiff and the value gained

of, inter alia, the loss

by defendant in using,

betterment of himself, his business and/or his

125

At

all

between plaintiffs impoverishment
of use and value of the hay bales by

selling and/or feeding these

hay bales

to the

cattle.

pertinent times, there exists an absence of justification for the enrichment and

impoverishment.
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1126

At

all

peitinent times, plaintiff has sought and progressed through the other remedies

available to her by law and via the divorce action and thus

is

legally justified in bringing this action

for Unjust Enrichment.

Tortious Conversion

by reference paragraphs

through 20 above.

1127

Plaintiff incorporates

1128

At all pertinent times, defendant has wrongfiilly kept, retained and/or fed assets which were

awarded

1

to plaintiff in the divorce case, thus converting those assets to his

own use,

benefit and

gain and depriving the plaintiff of the benefit of these assets.
1129

At

all

pertinent times,

many of these

assets

had been converted

to defendantls

benefit and gain and did not in fact even exist at the time of trial as testified

own

use,

upon by defendant

under oath.

Damages
1130

Plaintiff incorporates

1131

As

by reference

all

paragraphs above.

a result of defendantls actions, either via unjust enrichment, tortious conversion, or

both, plaintiff has been deprived of assets valuing S242,0()O (1,913 bales).
1132

Plaintiff is entitled to

damages, and defendant

is

obligated to provide compensation

/

remuneration in the context of these damages, to Plaintiff in the amount of 35242,000 and/or 1,372
alfalfa

round bales and 541 hay/1neadow/ grass round bales.

WHEREFORE, Plaintiff demand Judgment against the Defendant as followsz
A.

For damages in excess of S242,000, with interest thereon

commencing September

1,

at

the appropriate Judgment rate

2020 and proceeding forward.
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B.

That the Court award plaintiff costs, disbursements
and attomeyis fees incurred in

action as appropiiate under North
C.

this

Dakota law,

That the Court award further any just relief and
post-Judgment interest as

it

deems

appropriate.

Dated

this

lst

day of March, 2021

PAGEL LAW, PLLC
1715

Bumt Boat Drive

Madison Suite

Bismarck,

ND 58503

(701) 401-1000
rpagel(rQdak0 ta. lawyer. com

Byz

/s/Rodney E. Pazel

Rodney E. Pagel

ND Lic. No.2 05090
ATTORNEY FOR PLAINTIFF
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IN

DISTRICT COURT,

COUNTY OF MCINTOSH, STATE OF NORTH DAKOTA

Donna Mae Wald,
Civil

No. 26-2021-CV-00023

Plainti

ANSWER

vs.
\./\./\./\_/\_/\/g/\/\/

Gerard Wald,
Defendant.
Defendant, for his Answer to Plaintiffs Complaint, states and alleges as followsz
I11

Unless otherwise admitted,

qualified, or explained herein, the

denies generally each and every allegation
I21

and

in

Defendant

the Complaint.

Admits the allegations contained

in

paragraphs

1, 2, 3, 4, 5, 6, 8,

10, 12,

13.
I31

utilized

As

to the allegations in

paragraph

admits the value of S242,216

9,

by the divorce court. Defendant denies the remaining allegations

in

was

paragraph

9.
I41

As

to the allegations in

information regarding

why

remaining allegations

in

I51

Plaintiff failed to retrieve

Admits the allegations

retrieving the
I61

is

without sufficient knowledge or

the hay bales. Defendant denies the

paragraph 11.

obligation, pursuant to the divorce
in

paragraph 11,

in

paragraph 14, but asserts that he

Judgment or any other agreement,

was under no

to assist Plaintiff

hay bales.

As to the
a.

allegations

in

paragraph 15, Defendantz

With respect to the allegations
admits that

was

in

subparagraphs

(a), (c),

and

(d),

the extent of his knowledge at the time of

138

testifying.

With respect to the allegations

b.

subparagraph

in

(b),

asserts

it

is

unclear and ambiguous, and therefore denies the same.

Admits the allegations

c.

time, the

hay was

the hay to

and

rotting

make room

in

(e),

losing value,

for his current

Admits the allegations

d.

subparagraph

in

but asserts that at the

and he needed

move

hay crop.

subparagraph

(f)

insofar as admitting a

domestic violence protective order (DVPO) against
effect at the time, but denies that the

to

Plaintiff

DVPO expired

was

on August

in

19,

2020.

Denies the allegation

e.

his

in

subparagraph

testimony at the hearing on

(g)

Plaintiffls

and alleges

it

misstates

Motion for Contempt or

in

the Alternative for Redistribution of Property (tC0ntempt Motion
Hearingn),

November

held

18,

2019. (See Contempt Motion

Hearing Transcript, Docket 4412).
L71

based on the

Admits paragraph
District

in

(81

and use

ff

payment

Law and Order Denying

387), affirmed

Case 26-2017-

on appeal

to the

Supreme Court (Docket H401).
Denies paragraph

of said assets, but

I91

not entitled to

the Alternative for Redistribution of Property,

(tOrder Denying Motion for Contemptii) (Docket

North Dakota

is

Courtls Findings of Fact, Conclusions of

Motion for Contempt or

DM-7

17, but asserts that Plaintiff

18,

and

chose not

Denies paragraphs

to

affirmatively asserts that Plaintiff

had control

comply with the divorce Judgment.

7, 16, 19,

and 20, 21, 27, and

2

30.

139

I101

Paragraphs 22, 23, 24, 25, 26, 28, 29, 31, and 32

conclusions, which do not require a response.

call for legal

To the extent a response

opinions or
is

required,

Defendant denies the same.
E111

Denies that

Plaintiff is entitled to

the

relief

requested

in

the Complaint.

AFFIRMATIVE DEFENSES

held

I121

Defendant, for his defenses, states and alleges as followsz

E131

Plaintiff

admitted the following under oath at the Contempt Motion Hearing

November 18 2019 (see Contempt Motion Hearing
She

did not contact

Transcript, Docket iit412)z

Defendant about

retrieving the

hay bales

August 20, 2019, one hundred and seventy-four (174) days

until

after

said deadline.

By

failinglto retrieve

the hay by said deadline, she did not comply

with the terms of the divorce
It

was her decision

Judgment (Docket 11275).

not to retrieve the hay bales by said deadline.

Prior to said deadline, there

was

legal

method through which

it

possible for Plaintiff and Defendant to communicate with

was
one

another and/or meet with one another without violating the

domestic violence protection order (DVPO), but

Plaintiff failed to

exercise this option.
L141

The

District

Court previously

made

the following findings of fact and

conclusions of law (see Order Denying Motion for Contempt, Docket H387), which were
affirmed on appeal to the North Dakota

a

The deadline

Supreme

to retrieve the

3

Courtz

hay bales was February 27, 2019.

140

Plaintiff did not

move

for

an extension of time

to retrieve

the hay

bales.

Defendant, through his attorney, contacted

Plaintiff prior to

the

deadline to retrieve the hay bales, with an invitation to discuss

Defendant purchasing the hay bales from
respond
Plaintiff

Plaintiff.

Plaintiff did

not

to this invitation until after the deadline.

could have, but chose not

the Complaint

to,

raise the claims asserted

her Rule 59 and Rule 60

in

post-trial

(Docket H287), or during the hearing on said motions, held

in

motions
April 3,

2019.
fhas taken no affirmative steps to remove the hay bales

Plaintiff

awarded

to

herf and

this inaction is the

reason she never obtained

possession of the hay bales.

The hay bales do

not have the

time of the divorce
District Courtis
Plaintiff

is

trial in

same

value today as they did at the

September 2018, or

at the time of the

divorce Judgment, January 28, 2019.

not entitled to

redistribution

of property equal

to

S242,000.
I151

In

S242 000 the

determining
District

Plaintiff is

not entitled to redistribution of property equal to

Court necessarily concluded that

property nor that Defendant

was

Plaintiff

was

not deprived of

unjustly enriched, by Plaintiffs failure to retrieve the

hay bales, thus barring her claims for conversion and unjust enrichment.
E161

Plaintiff

had a remedy

at law,

4

which she asserted and

lost,

thus barring

141

her claim for unjust enrichment.
j17j

Plaintiffs

Complaint

is

barred by the doctrine of res judicata, or claim

Plaintiffs

Complaint

is

barred by the doctrine of collateral estoppel, or

preclusion.
j18j

issue preclusion.
claim for unjust enrichment

Plaintiffs

j19j

is

by her claim for

forfeited

conversion, as conversion and unjust enrichment are distinct causes of action.
j20j

Plaintiff

abandoned the hay,

barring recovery, including under N.D.C.C. 5

31-11-05(6).
j21j

reliance

Defendants possession and use

on the divorce Judgment.

j22j

retrieve the
j23j

That

title

to the

of the

hay bales

is

privileged

by

his

I

hay transferred

to

Defendant upon

Plaintiffs failure to

same within 30 days.
Plaintiffs

Complaint

barred by the doctrine of laches, including under

is

N.D.C.C. 5 31-11-05(18).
j24j

Defendant

the approximate
j25j

sum

is

entitled to

of 83,200.00,

Plaintiffs

Complaint

an

and a
is

offset/set-off for storage fees,

moving fees

in

credit forthe reduction in the hayls value.

frivolous,

and Defendant

is

entitled to

reasonable

actual and statutory costs, including reasonable attorneyls fees, pursuant to N.D.C.C. 5

28-26-01.
j26j

WHEREFORE,

that

he be awarded

just

and proper.

his costs

Defendant requests that the Complaint be dismissed and

and disbursements and such other and further

5

relief

as

is

142

Datedi April 19, 2021.

MARING WILLIAMS LAW OFFICE, P.C

Byz

M

tch
r(08407)
Duane A. Lillehaug (03232)
1220 Main Ave., Ste. 105
ry E.

Fargo, ND 58103
(701) 224-0430

mbatchellerQmaringIaw.com

dlilIehaug(_D,maringlaw.com
Attorneys for Defendant

6

143

144

145

146

147

148

149

150

151

152

153

154

155

156

157

158

159

160

161

162

163

164

165

166

167

168

169

IN DISTRICT COURT
COUNTY OF MCINTOSH
STATE OF NORTH DAKOTA
SOUTHEAST JUDICIAL DISTRICT
Donna Mae Wald,

CASE NO. 26-2021-CV-00023
Plaintiff,

v.
Gerard Wald,
Defendant.

Response to Motion for Summary Judgment

¶1

Plaintiff Donna Wald herein responds to Defendant’s Motion for Summary Judgment.

¶2

At the commencement of this response, plaintiff would note that so as to avoid

unnecessary duplication of Exhibits, plaintiff will rely upon the exhibits filed with the brief of
the defendant. Any exhibits separately submitted by the plaintiff will be identified numerically
rather than alphabetically.
Statement of the Case
¶3

Plaintiff has brought the instant matter alleging causes of action for Unjust Enrichment

and Tortious Conversion against Defendant as associated with Gerald Wald’s use, consumption
and retention of hay bales awarded to Donna Wald in the context of the parties’ divorce case.
Plaintiff asserts that she has been deprived of assets valuing $242,000 for which she seeks
compensation and damages against the Defendant.

Statement of Material Facts
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¶4

The parties to this matter were married for over 42 years, having been married on April 5,

1975 in Linton, North Dakota. (Ex A). The parties separated in June of 2017 and were divorced
by Amended Judgment issued subsequent to trial on May 1, 2019. (Ex E) At the time of trial
Gerard was 64 years old and Donna was 63. (Ex A)
¶5

Following the presentation of evidence at trial, and primarily utilizing Gerard Wald’s

Rule 8.3 Property and Debt figures and proposal for distribution of the marital estate, the District
Court in the parties’ divorce matter determined that the net marital estate was worth
approximately $5,827,118.44. (Ex. D)
¶6

Relative to the distribution of this marital estate, the trial court determined that Donna

should be awarded a net marital estate of $1,587,584.44 (accounting for 27.25% of the total
estate) whereas Gerard would be awarded a net marital estate of $4,239,534 (accounting for
72.75% of the total marital estate). (Ex D)
¶7

Donna appealed that decision. Following the filing of Donna’s initial Notice of Appeal

and Statement of Issues, Donna filed a post-Judgment Motion seeking to hold Gerard in
contempt or, in the alternative, to seek a re-distribution of property. This matter was thus
remanded back down to the Trial Court to address Donna’s motion. Donna’s post-Judgment
contempt / redistribution motion resulted from Donna not receiving $242,000 in hay bales which
had been awarded to her by the Trial Court and which had either been used by Gerard or
remained on Gerard’s property post-divorce. Following an evidentiary hearing on December 6,
2019, the Trial Court denied Donna’s motions, thus effectively resulting in Gerard receiving, and
Donna being deprived of, $242,000 more in assets (the value which the Trial Court placed on the
hay bales awarded to Donna).
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¶8

The Trial Court’s Conclusions of Law relative to the Donna’s Contempt / Redistribution

Motion very specifically stated as follows:
CONCLUSIONS OF LAW
¶1

CONTEMPT. Contempt is defined at North Dakota Century Code Section 27-10-

01.1. There is no evidence that Gerard has failed to comply with an Order of this Court.
¶2

REDISTRIBUTION OF PROPERTY. Donna asserts that N.D.C.C. § 14-05- 24(3)

would allow this Court to redistribute property. While that is correct, prior to doing so,
the statue requires a finding that a party has failed to disclose property and debt or failed
to comply with a Court order that distributes property and debt. Neither occurred in this
case.
¶3

Gerard assets that Donna's Motion to Redistribute Assets is untimely and even if

timely, Rule 59 or 60 would not have application.
¶4

As it was Donna's inaction that resulted in the situation that she does not have

possession of the hay bales, and she presented insufficient evidence for the Court to
determine their value at this time; therefore, there is no method for which the Court could
order redistribution of the property.
…..
ORDER
¶1

MOTION FOR CONTEMPT. Donna's Motion for Contempt is denied.

¶2

MOTION TO REDISTRIBUTE PROPERTY. Donna's Motion to Redistribute

property is denied.
….
(Ex. J)
Page 3 of 19

Response to Motion for Summary Judgment
26-2021-CV-00023

172

¶9

Donna also appealed that Order as well as the Judgment / Amended Judgment. The

North Dakota Supreme Court upheld the District Court’s decision as to Donna’s Motion for
Contempt / Redistribution, stating “Donna Wald failed to exercise her rights under the judgment
relating to the hay bales. We conclude the district court did not abuse its discretion in denying
her motion.” (Ex K)
¶10

Donna Wald has now commenced the instant action seeking compensation from Gerald

Wald under causes of action for Tortious Conversion and Unjust Enrichment.
¶11

Plaintiff would briefly clarify and comment upon a few of the statements made by

defendant in his Brief in Support of his Motion for Summary Judgment.
•

At ¶3 of his brief, defendant states “In fact, Donna never removed the bales for Gerard’s
property, nor did she ever give Gerard a 14-day notice of intent to remove them.” This
statement is not entirely accurate. Donna did provide Gerard with notice and did make a
request to be able to remove the hay bales. On August 20, 2019 a request was made
through Donna’s counsel for her to be able to get the bales and for Gerard to cooperate.
The communications between counsel for the parties were entered into evidence in the
divorce case and are attached hereto as Exhibit 1. As such while it is accurate that Donna
did not remove the hay bales, it is not accurate that she never provided a notice of intent
nor communicate with Gerard and his counsel of her desire to gain his cooperation in
removing the hay bales.

•

At ¶4, defendant’s timeline and/or description of events is inaccurate. Defendant states
that “On June 3, 2019, Donna filed a Notice of Appeal to the North Dakota Supreme
Court to remoand the case to the district court to address another post-trial motion.”
That description and timeline is not accurate. To clarify, the following is an accurate
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description of events:
o On June 3, 2019 Donna filed a Notice of Appeal to appeal the Divorce Judgment /
Amended Judgment.
o On August 19, 2019, Donna retained new counsel (the undersigned) for the
appeal.
o On August 20, 2019 Donna’s counsel communicated with Gerard’s counsel as to
the hay bales.
o Being unable to resolve the hay bale situation, on October 9, 2019 Donna filed a
motion to remand the case back to the district court for purposes of allowing the
district court to address a motion for contempt and/or to redistribute property.
o On October 10, 2019, the ND Supreme Court remanded the case back to the
district court.
o On December 12, 2019, after the District Court’s Findings and order on the
Motions for Contempt / Redistribution, Donna filed a Second Notice of Appeal.

Legal Argument
A.
¶12

Summary Judgment Standards

Rule 56 of the North Dakota Rules of Civil Procedure addresses summary judgment

motions, stating that “[t]he judgment sought shall be rendered if the pleadings, the discovery and
disclosure materials on file, and any declarations, show that there is no genuine issue as to any
material fact and that the moving party is entitled to judgment as a matter of law. Summary
judgment, when appropriate, may be rendered against the moving party. N.D.R. Civ. P. Rule 56
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¶13

Under Rule 56, “the movant for summary judgment has the initial burden of showing that

there is no dispute as to either the material facts or the inferences to be drawn from undisputed
facts, and that he or she is entitled to judgment as a matter of law on the facts shown. See Dakota
Bank & Trust Co. v. Grinde, 422 N.W.2d 813 (N.D. 1988). "Because the burden is on the
movant, the evidence presented to the court is always construed in favor of the party opposing
the motion and the opponent is given the benefit of all favorable inferences that can be drawn
from it." Wright, Miller & Kane, Federal Practice & Procedure: Civil 3d, Section 2727.

Plaintiff’s Claims are NOT barred by the doctrines of
Res Judicata and Collateral Estoppel
¶14

Defendants core assertion is that plaintiff is not permitted to bring claims for tortious conversion

nor unjust enrichment against him because those claims are barred by the doctrines of res judicata and / or
collateral estoppel.
¶15

As noted by the North Dakota Supreme Court in Hofsommer v. Hofsommer Excavating, 488

N.W.2d 380 (ND 1992),
Res judicata "is a term often used to describe such doctrines as merger, bar, and collateral
estoppel, or the more modern terms of claim preclusion and issue preclusion." Borsheim v. O & J
Properties, 481 N.W.2d 590, 596 (N.D. 1992). These doctrines promote efficiency for both the
judiciary and litigants by requiring that disputes be finally resolved and ended. Borsheim, supra.
But the doctrines are not "'to be applied so rigidly as to defeat the ends of justice. . . .'"
Borsheim, supra, [quoting 46 Am.Jur.2d Judgments § 402 (1969)]. The applicability of res
judicata or collateral estoppel is a question of law. Peacock v. Sundre Township, 372 N.W.2d
877, 879 (N.D. 1985).
Although collateral estoppel is a branch of the broader law of res judicata, the doctrines are not
the same. Res judicata, or claim preclusion, is the more sweeping doctrine that prohibits the
relitigation of claims or issues that were raised or could have been raised in a prior action
between the same parties or their privies and which was resolved by final judgment in a court of
competent jurisdiction. E.g., Byron's Const. v. Department of Transportation, 463 N.W.2d 660,
662-663 (N.D. 1990); Wolf v. Anderson, 422 N.W.2d 400, 401-402 (N.D. 1988); Peacock, supra,
372 N.W.2d at 878; Perdue v. Knudson, 179 N.W.2d 416, 421-422 (N.D. 1970). On the other
hand, collateral estoppel, or issue preclusion, generally forecloses the relitigation, in a second
action based on a different claim, of particular issues of either fact or law which were, or by
logical and necessary implication must have been, litigated and determined in the prior suit. E.g.,
First State Bank v. Anderson, 452 N.W.2d 90, 93 (N.D. 1990); Vanover v. Kansas City Life Ins.
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Co., 438 N.W.2d 524, 526 (N.D. 1989); Schiele v. First Nat'l Bank of Linton, 404 N.W.2d 479,
481 (N.D. 1987); Reko v. Moore, 44 N.D. 644, 176 N.W. 115, 116-117 (1920); Carter v. Carter,
14 N.D. 66, 103 N.W. 425, 426 (1905).
Historically, collateral estoppel was limited by the principle of mutuality, which means that "a
judgment can operate as collateral estoppel only where all the parties to the proceeding in which
the judgment is relied upon were bound by the judgment." Annot., Comment Note.-Mutuality of
Estoppel as Prerequisite of Availability of Doctrine of Collateral Estoppel to a Stranger to the
Judgment, 31 A.L.R.3d 1044, 1048 (1970). Although the principle of mutuality has been
abandoned in numerous jurisdictions [e.g., Blonder-Tongue Laboratories, Inc. v. University of
Illinois Foundation, 402 U.S. 313, 91 S.Ct. 1434, 28 L.Ed.2d 788 (1971)], this court has applied
the mutuality rule as a prerequisite to the application of collateral estoppel. See Armstrong v.
Miller, 200 N.W.2d 282, 286-288 (N.D. 1972). "For all practical purposes, the mutuality rule is
coextensive with the requirement that the plea of res judicata is available only to a party to the
judgment and his privies." Armstrong, supra, 200 N.W.2d at 287.
Four tests must be met before collateral estoppel will bar relitigation of a fact or issue involved in
an earlier lawsuit: (1) Was the issue decided in the prior adjudication identical to the one
presented in the action in question?; (2) Was there a final judgment on the merits?; (3) Was the
party against whom the plea is asserted a party or in privity with a party to the prior
adjudication?; and (4) Was the party against whom the plea is asserted given a fair opportunity to
be heard on the issue? Armstrong, supra.
…..
For purposes of both res judicata and collateral estoppel in this state, only parties or their privies
may take advantage of or be bound by the former judgment. See Flaherty v. Feldner, 419 N.W.2d
908, 910 (N.D. 1988); Armstrong, supra; Stetson v. Investors Oil, Inc., 176 N.W.2d 643, 651
(N.D. 1970); see also 1B Moore's Federal Practice P0.411[1], at p. 386 (2d ed. 1992) [a judgment
can be "invoked as res judicata only by a party to the prior proceeding or his privy against another
party to the proceeding or his privy."]
Hofsommer v. Hofsommer Excavating, 488 N.W.2d 380 (ND 1992)(emphasis added).
¶16

In Hector v. City of Fargo, 2014 ND 53, the North Dakota Supreme Court provided further

clarification on the doctrines of res judicata and collateral estoppel, stating as follows:
Thus, res judicata means a valid, existing final judgment from a court of competent
jurisdiction is conclusive with regard to claims raised, or those that could have been raised
and determined, as to their parties and their privies in all other actions. Res judicata applies
even if subsequent claims are based upon a different legal theory. Collateral estoppel, or issue
preclusion, forecloses relitigation of issues of either fact or law in a second action based on a
different claim, which were necessarily litigated, or by logical and necessary implication
must have been litigated, and decided in the prior action.
Hector v. City of Fargo, 2014 ND 53, ¶7 (emphasis added).
¶17

As stated in Fettig v. Estate of Fettig, 2019 ND 261,
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The primary differences between res judicata claim preclusion and collateral estoppel issue
preclusion can be summarized as follows:
The basic difference between claim preclusion and issue preclusion is simply put: claim
preclusion applies to whole claims, whether litigated or not, whereas issue preclusion applies to
particular issues that have been contested and resolved. Claim preclusion is broader in scope than
issue preclusion as to the claims that come within its purview, but narrower in scope as to the
parties to whom the doctrine can be applied. While claim preclusion and issue preclusion advance
the same basic principle-the need for finality in judicial proceedings-they do so in substantially
different ways. Claim preclusion prevents parties and those in privity with them from raising
legal theories, claims for relief, or defenses which could have been raised in the prior litigation,
even though such claims were never actually litigated in the prior case. Issue preclusion, on the
other hand, precludes litigation of issues actually litigated and necessary to the outcome of the
prior case, even if such issues are subsequently presented as part of a different "claim." Id. at ¶
14 (quoting 18 James W. Moore, Federal Practice § 131.13[1] (3d ed. 2006)).
Fettig v. Estate of Fettig, 2019 ND 261, ¶16
¶18

Res Judicata / Claim Preclusion.

Specifically addressing defendant’s assertion that the

doctrine of res judicata bars plaintiff’s claims, res judicata means that “a valid, existing final judgment
from a court of competent jurisdiction is conclusive with regard to claims raised, or those that could have
been raised and determined, as to their parties and their privies in all other actions.” Hector v. City of
Fargo, 2014 ND 53, ¶7. “Claim preclusion prevents parties and those in privity with them from raising
legal theories, claims for relief, or defenses which could have been raised in the prior litigation, even
though such claims were never actually litigated in the prior case.” Fettig v. Estate of Fettig, 2019 ND
261, ¶16.
¶19

Plaintiff does not deny that the parties to this action were in privity to the parties in the divorce

action. Regardless of defendant’s legal dancing around, however, res judicata does not apply to the
instant action.
¶20

The prior action between Donna Wald and Gerard Wald was a divorce action. In that divorce

action, Donna Wald was awarded 1,913 hay bales. The Divorce Court valued those 1,913 pay bales at
$242,216. (Ex A). Donna Wald did not receive any of those hay bales; not one. Again, it cannot be
understated that these hay bales were awarded to her within the context of a divorce case in which the
divorce court split up the marital estate of the parties. At the time the marital estate was split up, there did
not exist any cause of action or basis for any claims for tortious conversion nor for unjust enrichment.
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The fact is that until Judgment in the divorce case was entered, the hay bales had not been awarded to her
and Donna Wald was not aware of what assets or debts would be awarded to her. As a result of having
not received any of the hay bales, Donna Wald, at the time the divorce Judgment was entered, had no
claim for unjust enrichment nor tortious conversion of assets which had been awarded to her.
¶21

Only after the final Judgment had been entered in Donna Wald’s divorce case did the possibility

of claims for tortious conversion and unjust enrichment even exist. This undeniable fact in and of itself
defeats Gerard’s claims that the instant matter is barred by res judicata and/or collateral estoppel. All
claims which have been litigated between Donna Wald and Gerald Wald are associated with the divorce
case. The divorce case was commenced and litigated through trial before even the possibility of a claim
for unjust enrichment or tortious conversion existed. All motions filed after the final judgment are
associated with that original divorce case and have nothing to do with a any new claims which now exist
following the divorce Judgment being entered.
¶22

Moving beyond the District Court’s divorce Judgment, Gerard Wald then argues that res judicata

and / or collateral estoppel apply because Donna Wald filed a motion to hold Gerard in contempt and/or
seeking a redistribution of property in the divorce case as provided for by N.D. Cent. Code, § 14-05-

24.
¶23

At the time Donna Wald filed her motion for contempt / redistribution, she was seeking

to obtain the assets (hay bales) which had been definitively awarded to her by the divorce court.
She was seeking to uphold the Divorce Judgment and obtain the assets which, by terms of the
Divorce Judgment, had been awarded to her. Gerard Wald had clearly communicated that he
was not going to cooperate in turning over those assets and he considered Donna Wald to have
waived her right and interest in those assets (See Exhibit 1 (also entered as exhibits in the
evidentiary hearing on the contempt motion)). As a result of these communications and as a
result of Donna Wald having not received the hay bales, her initial recourse was to remain in the
divorce court and seek to hold Gerard in contempt for failing to turn over the bales and/or to seek
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a re-distribution of assets if Gerard refused to turn over the hay bales. Donna’s rights in the
context of the divorce case were limited to a contempt motion or redistribution of assets. By
asserting those rights and filing such a motion, she did not waive any other claim which she had.
¶24

The divorce court ultimately decided two things. First, it determined that Gerard Wald

was not in contempt because there did not exist evidence that he had failed to comply with an
Order of the Court. The Divorce Court’s findings and order as to the issue of the contempt
motion were strictly limited to that - Gerard Wald was not in contempt.
¶25

Second, the Divorce court determined that under N.D. Cent. Code, §14-05-24, there

existed no evidence that Gerard Wald had “failed to comply with a Court Order that distributes
property and debt” and as such, there existed no basis for the Divorce Court to grant Donna’s
motion to redistribute other property. (Ex J). Once again, the District Court’s findings and order as
related to the motion for redistribution were strictly limited to that - the Divorce Court would not
redistribute property because there was no evidence that Gerard failed to comply with a Court order.
¶26

Both of those finding, and the Order, were based on the determination by the Divorce Court that

there was no evidence that Gerard Wald and had not complied with the Divorce Judgment. None of those
findings or Order made any determination that Gerard Wald had the right to keep property which had
been awarded to Donna Wald.
¶27

Restated, what is glaring and blatant is that the Divorce Court at no point held that the hay bales

which had been awarded to Donna Wald in the Divorce case were now the property of Gerard Wald. No
order, no judgment, no finding and no verbiage exists which would allow any party to mistakenly
determine that any Court had ordered that 1,913 hay bales now belong to Gerard Wald. Rather, the
limited findings of the Divorce Court were that were was no basis for contempt or re-distribution of assets
as associated with the divorce Judgment and the parties’ compliance with the same.
¶28

Plaintiff makes two further points to drive across her assertion that res judicata and collateral

estoppel does not apply.
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¶29

First, as emphasized above, until the divorce Judgment was entered awarding Donna Wald the

hay bales, there did not exist in the context of the divorce case, any ability to bring an action against
Gerard Wald for unjust enrichment or tortious conversion of property which was awarded to her by the
Divorce Court. Donna Wald then appealed that Judgment to the ND Supreme Court. The Supreme Court
remanded the case back down to the district court “for the limited purpose of consideration and
disposition of a motion for contempt or, in the alternative, to redistribute property.” (Ex G) The
Supreme Court’s remand was very limited and very clear. The sole issues which the Divorce Court had
in front of it on remand was to determine a motion for contempt and/or to redistribute property. As a
result of that Order, Donna Wald had no other right to bring other claims, actions, causes of action, issues
or otherwise in front of the District Court. All of her motions and actions related back to the divorce
Judgment and enforcement of the same. When the Divorce Court issued it’s decision denying those
motions, the case was immediately returned to the ND Supreme Court on appeal. As such, Donna had no
right or ability to bring claims or causes of action for unjust enrichment or tortious conversion in the
Divorce Court.
¶30

The second point which Donna Wald makes is the hypocrisy of the argument which Gerard Wald

is making in an effort to deny Donna Wald her rights to the recovery of property which had been awarded
to her. Gerard Wald assets that Donna Wald is estopped from bringing an action to recover for the hay
bales awarded to her under the Judgment because she failed to pick them up within thirty days of the
Judgment being entered and because she should have apparently commenced an action, or included in her
motions, a separate and distinct action for unjust enrichment. However, had she engaged in this very
action and actually picked up the hay bales, Gerard would have then asserted that Donna waived her right
to appeal the District Court’s divorce Judgment. In fact, Gerard Wald made this very assertion and
motion to the ND Supreme Court in the context of Donna’s appeal when Gerard filed a Motion to
Dismiss Donna’s Appeal, asserting within his motion that Donna had “voluntarily accepted substantial
benefits of the Judgment” and thus had waived her right to appeal. (Ex 2). While the North Dakota
Supreme Court ultimately denied Gerard’s motion seeking to dismiss Donna’s appeal, the fact is that the
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nominal actions which Donna took in receiving assets awarded to her resulted in Gerard arguing that she
had no right to appeal. Had Donna actually taken the proactive and substantial steps of picking up 1,913
hay bales and then keeping or selling them as assets awarded to her under the Judgment, such an action
would have further supported Gerard’s motion to dismiss Donna’s appeal. As such, under Gerard’s legal
analysis, Donna was in, and has been in, a no-win situation. If she didn’t pick up the hay bales, she
waived her right to them and if she did pick up the hay bales, she waived her right to appeal the entire
Judgment. To now assert that res judicata or collateral estoppel applies to preclude Donna from having
her day in Court in this type of situation is the extreme of hypocrisy and injustice.
¶31

As stated by our North Dakota Supreme Court, “the doctrines (of res judicata and collateral

estoppel) are not ‘to be applied so rigidly as to defeat the ends of justice.’” Hofsommer v. Hofsommer
Excavating, 488 N.W.2d 380 (ND 1992) citing Borsheim v. O & J Properties, 481 N.W.2d 590, 596
(N.D. 1992).
¶32

As a further comment on the factual scenario with which the court is faced, it is also important to

note some specific nuances as related to the arguments of res judicata and collateral estoppel.
¶33

The Divorce Court, in it’s Findings and Judgment (Ex A), determined that the following

assets in the form of hay bales existed on the parties’ property and were in the parties’ possession
as of trial:
a. 2016 crop:
b. 2017 crop:
c. 2018 crop:
¶34

$4,400 worth of hay
$178,820 worth of hay
$63,396 worth of hay

Prior to the divorce trial, Donna had been allowed to go to the parties’ residence and

business property to take pictures of the farm, property and the bales. During this process Donna
took photos and counted 1,372 alfalfa bales and 542 meadow hay bales from the 2017 and 2018
hay crop which existed on the property. (Transcript of November 18, 2019 Evidentiary hearing,
attached as Exhibit 3), p5:13-6:25). Donna valued these 1,914 bales at a total value of $242,000
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(Ex 3, 5:13-6:25), valuing the 2017 crop at $178,820 and the 2018 crop at $63,396 (Ex A).
These amounts were utilized for Donna’s values in her Property and Debt Listing evaluation of
the hay crop for these years. Gerard felt that Donna had over-valued the hay bales and testified
at trial that Donna could thus have these bales. As such, the court awarded Donna these bales at
the total value of $242,216 (Ex A).
¶35

The Judgment and Amended Judgment both directed that Donna was to provide Gerard

with 14 days notice of her intent to remove the bales and that the bales were to then be removed
within 30 days of entry of Judgment. Whether one calculates the deadline for removing the bales
as being 30 days from the original Judgment entered in January of 2019 or the Amended
Judgment entered on May 2, 2019, the bales did not get removed within any 30-day window.
However, there is no dispute that Donna has never received any portion of the 2017 or 2018 hay
crop which was awarded to her.
¶36

At the evidentiary hearing on Donna’s motions for contempt and redistribution, Gerard

admitted that he has turned over no portion of the 2017 and 2018 hay crop (Ex 3, 40:12-17). In
fact, during testimony, Gerard made some very surprising admissions, including that although he
had a few bales left of the 2017 hay crop, most of that crop was “wiped out” as he had fed the
2017 hay crop to his cattle (Ex 3, 40:18-41:24). At the evidentiary hearing, for the first time
Gerard admitted that between the time Donna took photos and inventoried the bales
(which had occurred prior to trial) and the time of the divorce trial, he continued to feed
the 2017 hay crop (Ex 3, 43:6-13). Gerard testified that he had no idea how many bales
remained from the 2017 hay crop as of the date of trial, in fact having no clue if it was one
bale or 2,000 bales (Ex 3, 44:19-25). Similarly, as to the 2018 hay crop, Gerard could not
identify how many of the 2018 hay bales existed at the time of trial, noting that the only
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thing he could tell the court is that it was “more than one but less than 2,000”. (Ex 3, 47:915). Gerard testified that after he figured Donna was not going to come out and get the bales, he
started feeding the 2018 hay crop, however he could not identify how many bales he had actually
fed (Ex 3, 48:1-19). Gerard also admitted that a DVPO existed against Donna, that all bales
were located on his property, and that the DVPO did not expire until August 19, 2019, one day
prior to Donna asking to retrieve the bales (Ex 3, 57:5-58:6). Finally, Gerard admitted that he
could see nothing in the Judgment which provided that if Donna did not pick up the bales within
30 days, those bales became his property (Ex 3, 62:23-63:20).
¶37

What is remarkable about Gerard’s testimony, in the context of his present motion

seeking summary judgment on the basis of res judicata and collateral estoppel, is that at no time
prior to the evidentiary hearing on Donna’s motions for contempt and redistribution did Gerard
ever advise the Court or Donna that he had continued to feed up the 2017 hay crop and that in
fact those assets did not even exist as of the date of the divorce trial. A similar situation had
occurred as related to the 2018 hay bales. Gerard specifically testified that by the time the
divorce trial had occurred he didn’t know if there was one bale or 2,000 bales which still existed
and had not already been fed to the cattle. As such, Gerard had, by his own admission, already
fed up and used a significant portion of the hay bales that had been awarded to Donna.
Donna was not aware that the hay bales and been fed up. The divorce court had never been
made aware that the hay bales had been fed up and no longer existed by the time of the divorce
trial. Only Gerard knew that these assets did not in fact even exist. Nonetheless, he allowed this
misperception to exist, the Divorce Court then awarded hay bales to Donna based on this
misperception and directed her to pick up 1,913 hay bales which did not even exist and which
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Gerard had been unjustly enriched with (since had already fed the bales to his cattle) when
Donna failed to pick up non-existent hay bales.
¶38

This information having not even been known until Gerard Wald testified at the

evidentiary hearing on Donna’s motion for contempt / redistribution, it would have been
impossible to for Donna to previously bring claims for tortious conversion and unjust enrichment
on these facts and basis.
¶39

For the above reasons, Plaintiff submits that her claims are not barred by res judicata.

¶40

Further, “a valid, existing final judgment” on the issues associated with Gerard Wald’s

inappropriate use and possession of the hay bales never occurred. Rather, there was a decision that he
was not in contempt and that there was no legal grounds to redistribute property.
¶41

Finally, while the parties were in privity to the divorce action, the claims of unjust enrichment

and tortious conversion were not at issue and could not have been raised in the divorce court at the time of
the divorce action being started nor at the time of the contempt / redistribution motion. Based on the
above, defendant’s motion must fail.
¶42

Collateral Estopopel / Issue Preclusion. Collateral estoppel, or issue preclusion, forecloses

relitigation of issues of either fact or law in a second action based on a different claim, which were
necessarily litigated, or by logical and necessary implication must have been litigated, and decided in the
prior action. Hector v. City of Fargo, 2014 ND 53, ¶7. Issue preclusion precludes litigation of issues
actually litigated and necessary to the outcome of the prior case, even if such issues are subsequently
presented as part of a different "claim." Fettig v. Estate of Fettig, 2019 ND 261, ¶16.
¶43

As stated in Norberg v, Norberg
For collateral estoppel to bar relitigation of an issue in a new proceeding, the issue must satisfy
four tests:
(1) Was the issue decided in the prior adjudication identical to the one presented in the action
in question?
(2) Was there a final judgment on the merits?
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(3) Was the party against whom the plea is asserted a party or in privity with a party to the
prior adjudication?; and
(4) Was the party against whom the plea is asserted given a fair opportunity to be heard on
the issue?
Norberg v. Norberg, 2017 ND 14, ¶12.
¶44

The only component of these four tests which Gerard Wald satisfies is that of privity.

¶45

The issue as to whether Gerard Wald was unjustly enriched or whether he tortiously converted

property which was awarded to Donna Wald in the divorce case was never presented nor decided by the
Divorce Court. As previously stated, and as is clear from the procedure and orders of the courts in the
divorce, case, the only relevant issues which were decided was: 1) the equitable distribution of the
marital estate, 2) whether Gerard Wald was in contempt of the Divorce Judgment, and 3) whether there
was a basis for redistribution of property based on N.D. Cent. Code, § 14-05-24. Neither the Divorce

Court nor the Supreme Court made any determination that Gerard Wald had a right to keep the
property or a right to feed up the property before Donna Wald could even receive it. The sole
issue was to award that property to Donna and then to determine that Gerard Wald was not in
contempt of the Divorce Judgment or there was a legal basis for redistribution. Further, the
remand Order from the ND Supreme Court limited the remand to only those issues. Donna Wald could
not raise issues of Unjust Enrichment and Tortious Conversion at the remand. The fact that one is in not
determined to be in contempt does not then justify and give that person the right to keep property awarded
to another. Those, indeed, are two entire distinct issues for which collateral estoppel does not apply.
¶46

There was also no final judgment on the merits of claims for unjust enrichment or tortious

conversion. There was a final judgment determining the equitable distribution of the marital estate
(which in fact awarded $242,000 in hay bales to Donna Wald) and a final Judgment determining there
was no contempt and no legal basis for redistribution, but certainly no where in any final order, findings,
or Judgment was there a final determination that Gerard Wald is entitled to keep $242,000 in hay bales

Page 16 of 19

Response to Motion for Summary Judgment
26-2021-CV-00023

185

and in fact was entitled to feed up $242,000 in hay bales before trial had even occurred and well before
Donna Wald was ordered to pick these bales up, and then hide this from the Court and Donna Wald.
¶47

Finally, Donna Wald has not been given a fair opportunity to be heard on these issues. She was

heard on the motions for contempt and redistribution, not the issue of unjust enrichment and / or tortious
conversion of property awarded to her.
¶48

In addressing conversion, Gerard’s own brief notes that “the district court made absolutely no

findings that Gerard wrongfully exercised control over the hay bales in such aa way that Donna was
deprived of her right to her property.” Defendant’s Brief, ¶38. This is correct. The issue of conversion
was never tried to the court and Donna has not been given, nor had a proper opportunity to try the issue of
conversion, nor of unjust enrichment. The issue having never been tried, there was no need to make such
a finding. As previously noted, it was in fact not until the evidentiary hearing that Donna and her counsel
became aware that Gerard had, before, during and after trial converted or been unjustly enriched by the
hay bales as a result of feeding them to his cattle. This conversion and/or unjust enrichment had, by
Gerard’s own admission, largely occurred before Donna Wald even had an opportunity to pick up the hay
bales.
¶49

Lack of Remedy at law on the Unjust Enrichment claim. As a final legal argument defendant

asserts that he is entitled to summary judgment because Donna has other remedies at law. Gerard makes
a passing and half-hearted argument on this issue knowing the lack of substance for his argument.
¶50

"To recover under a theory of unjust enrichment one must prove five elements (1) an enrichment;

(2) an impoverishment; (3) a connection between the enrichment and the impoverishment; (4) absence of
a justification for the enrichment and impoverishment; and (5) an absence of a remedy provided by law.
The essential element in recovering under a theory of unjust enrichment is the receipt of a benefit by the
defendant from the plaintiff which would be inequitable to retain without paying for its value." Erickson
v. Brown, 2012 ND 43, ¶25.
¶51

Donna Wald has established an enrichment in that Gerard Wald received and benefited from all

of the 2017and 2018 hay crop which had been awarded to her in the divorce case.
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¶52

Donna has established an impoverishment in that she has received none of those hay bales.

¶53

There is a definitive and undeniable connection between the enrichment and impoverishment as

has been detailed herein (Gerard kept and fed the bales to his cattle and Donna received none of those
benefits)
¶54

The issue as to whether there is an absence of justification for the enrichment and

impoverishment is one which need to be tried.
¶55

There is no other remedy “provided by law” under which Donna can recover for being deprived

of these hay bales. Gerard asserts that she “chose not to exercise her possible remedies”, however by
Gerard’s own admission at the evidentiary hearing, the hay crop for 2017 and 2018 which Donna had
been awarded had already been fed up by the time of trial. What remedy allowed her to retrieve hay bales
which did not exist? There is no legal remedy available to Donna other than in the context of the current
action.
¶56

The essential element in recovering under a theory of unjust enrichment is the receipt of a benefit

by the defendant from the plaintiff which would be inequitable to retain without paying for its value."
Erickson v. Brown, 2012 ND 43, ¶25. It is very clear in this matter that Gerard Wald, by his own
admission, received the benefit of the 2017 and 2018 hay crop which he largely fed up prior to the divorce
trial. The value of this crop was awarded to Donna Wald in the divorce case. She has received none of
this value. Gerard Wald has received all of this value. It is grossly unjust and inequitable for Gerard
Wald to retain and keep this value without having had to pay one dollar to Donna Wald.

Conclusion
¶57

Based on the aforementioned law and reasoning, plaintiffs respectfully requests the court

deny Defendant’s Motion for Summary Judgment and allow this matter to proceed to trial on the
merits
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Dated this 15th day of September, 2021.
PAGEL HAGER LAW FIRM
1715 Burnt Boat Drive
Madison Suite
Bismarck, ND 58503
(701) 401-1000
rpagel@dakota.lawyer
By:

Rodney Pagel
Rodney Pagel
ND Lic. No.: 05090

ATTORNEY FOR PLAINTIFF
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IN

DISTRICT COURT

COUNTY OF MCINTOSH

STATE OF NORTH DAKOTA

NOTIFICATION OF ASSIGNMENT AND CASE

NUMBER

DONNA WALD

3400 Edgewood Village Court
Bismarck, ND 58503

CASE NO. 26-2021 -CV-00023

VS.
\_/\./\_/\_/\/\/\/\/s_/\/

GERARD WALD

9070 State Hwy 3 SE
ND 58495

Wishek,

INTERESTED PARTIESZ
Defendant
Plaintiff

Defendant Attorneys
Plaintiff

Attorneyz

Gerard Wald

Donna Wald
Mary E. Batchellerg Duane A
Rodney Ervin Pagel

Lillehaug

REI Contract / Collection
This case has been assigned to the Hon. Daniel
be before this judge.

D Narum on 09/20/2021.

All future

proceedings

will

Pursuant to Rule 3.1 of the North Dakota Rules of Court, it is incumbent upon you to place the
assigned file number on the front or title page in the upper right-hand corner ofthe instrument to
be filed.

Dated

this

20th day of September, 2021
Byg
District

Court

i

rgkil

P.O. Box 179
Ashley ND 58413
(701) 288-5147
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IN DISTRICT COURT
COUNTY OF MCINTOSH
STATE OF NORTH DAKOTA

SOUTHEAST JUDICIAL DISTRICT
CASE NO. 26-2021 -CV-00023

Donna Mae Wald,
Plaintiff,
V.

Gerard Wald,
Defendant.

Demand for Change of Judge

111

Plaintiff,

Demand

for

Donna Wald, herein tiles with the Clerk of Court for the above-named county a

Change of Judge, seeking

the removal of the Honorable Daniel D.

Narum in the

above-referenced matter, pursuant to North Dakota Century Code Section 29-15-21. Plaintiff
certifies that the

Honorable Judge Narum has not rul ed upon any matter pertaining

to the

proceeding herein. This demand has been filed in good faith and not for the purpose of delay.

Si

Dated thisii day of

2359-i

-

,

2021

0

jbem N1. \i5Q5\\ WW
Donna Wald N Plaintiff
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STATE OF NORTH DAKOTA

IN DISTRICT COURT

COUNTY OF MCINT O SH

SOUTHEAST JUDICIAL DISTRICT

Donna Mae Wald,
Plaintiff,

File No.

VS.

26-2021-CV-OOO23

Gerard Wald,
.4

Defendant.

ORDER DENYING DEMAND FOR CHANGE OF JUDGE
lll

This

is

Wald,

an action brought by

for

damages

Donna Wald,

plaintiff,

arising out of unjust enrichment

against defendant, Gerard

and

tortious conversion.

A

review of the complaint shows your undersigned that the facts arise out of a
divorce between plaintiff
l2l

and defendant

in File No.

The Honorable Daniel D. Narum was assigned
September 20, 2021.
change

On September

of judge seeking the

to N.D.C.C.

529-15-2 l.

262017-DM-OOOO7.

to File No.

26--2021-CV-00023 on

23, 2021, plaintiff filed her

removal of the Hniioraible Daniel D.

Plaintiff certifies that the

demand

for

Narum pursuant

Honorable Judge Narum has not

ruled upon any matter pertaining to the proceeding herein. Judge

Narum was the

presiding judge in the divorce action, which facts give rise to the current lawsuit.

A

review of the case at bar shows your undersigned that many,

factual issues of the case at bar were considered

if

not

all,

of the

and decided by Judge Narum as

part of the divorce proceedings. Both plaintiff and defendant were represented by
l
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counsel and had an opportunity to be heard in the divorce proceeding. Because

Judge Narum has ruled upon matters pertaining to this action or a proceeding

in

which the moving party was heard or had an opportunity to be heard the demand
for

change ofjudge

Dated

this

denied.

is

27th day of September, 2021.

BY THE COURT-

/

M--11

game

fHde5,7
it
Dist
Judge of the Southeast Judicial District

.

3

w

it

f

s

-I
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IN THE SUPREME COURT
STATE OF NORTH DAKOTA
Donna Mae Wald,

Supreme Court Case No:
Petitioner,

v.

District Court Case No.:
26-2021-CV-00023

The Honorable James D. Hovey, Judge of
District Court, Southeast Judicial District,
and Gerard Wald,
Respondents.

Petition for Supervisory Writ from
Order Denying Demand for Change of Judge
McIntosh County District Court
Southeast Judicial District
Honorable James D. Hovey, Presiding

Rodney E. Pagel
Attorney for Petitioner
N.D. License #: 05090
PAGEL HAGER LAW FIRM
1715 Burnt Boat Drive, Madison Suite
Bismarck, ND 58503
(701) 401-1000
rpagel@dakota.lawyer
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JURISDICTIONAL STATEMENT
¶1

Donna Wald petitions this Court for a supervisory writ directing the district court to

vacate the September 27, 2021 Order of the Honorable James Hovey, denying Wald’s Demand
for Change of Judge, and assign this matter to a new District Court Judge.
¶2

This Court’s “authority to issue supervisory writs is derived from N.D. Const. art. VI, §

2, and N.D.C.C. § 27-02-04. Plains Trucking, LLC v. Cresap, 2019 ND 226, ¶ 6, 932 N.W.2d
541. The Supreme Court’s “authority is discretionary, and we determine whether to exercise the
authority on a case-by-case basis. We exercise our authority to issue supervisory writs rarely and
cautiously, and only to rectify errors and prevent injustice in extraordinary cases in which there
is no adequate alternative remedy." Smithberg v. Jacobson, 2020 ND 46, ¶6, 939 N.W.2d 405.
¶3

"The supreme court . . . in its superintending control over inferior courts, may issue such

original and remedial writs as are necessary to the proper exercise of such jurisdiction." Our
power to issue supervisory writs is discretionary, and we use our superintending control over
inferior courts "only to rectify errors and prevent injustice in extraordinary cases where no
adequate alternative remedy exists.” Traynor v. Leclerc, 561 N.W.2d 644, 646-647.
¶4

This Court has already determined in prior cases that orders denying demands for change

of Judge are not appealable and are appropriate for purposes of exercising supervisory
jurisdiction.
Although reviewable on appeal from a final judgment, orders denying demands for
change of judge are not appealable. In re Estate of Ketterling, 515 N.W.2d 158, 161
(N.D. 1994). The Bureau has no alternative remedies to supervisory writs. We conclude
these cases are appropriate for exercise of our supervisory jurisdiction.
N.D. Const., Art. VI, § 3, authorizes this court to promulgate rules on disqualifying trial
court judges: The supreme court shall have authority to promulgate rules of procedure,
including appellate procedure, to be followed by all the courts of this state.
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In NDCC 27-02-08 and 27-02-09, the Legislature has codified the superior power of the
supreme court in promulgating rules." City of Fargo v. Ruether, 490 N.W.2d 481, 483
(N.D. 1992). However, as State v. Vetsch, 368 N.W.2d 547, 552 (N.D. 1985) (quoting
State v. Seidel, 142 Ariz. 587, 691 P.2d 678, 682 (1984)), explained, "that we possess the
rule-making power does not imply that we will never recognize a statutory rule. We will
recognize 'statutory arrangements which seem reasonable and workable' and which
supplement the rules we have promulgated."
…..
The change-of-judge statutes were ultimately codified in NDCC 28-13-01 and NDCC 2915-13 for civil and criminal actions, respectively. In 1971, though, the Legislature
repealed those sections and enacted a new procedure for demanding a change of judge in
both civil and criminal actions. 1971 N.D. Laws, ch. 316. That legislation, codified at
NDCC 29-15-21, eliminated the former requirement of an affidavit of prejudice to get a
change of judge, and adopted the present procedure that allows a party to get a change of
judge by filing a written demand for change of judge, which must state that it is filed in
good faith and not for the purpose of delay. State v. Zueger, 459 N.W.2d 235, 236 (N.D.
1990), explains, under NDCC 29-15-21, "a party is entitled to a peremptory challenge of
an assigned judge, without alleging bias or prejudice."
Traynor v. Leclerc, 561 N.W.2d 644, 647-648 (ND 1997)(emphasis added).
¶5

Petitioner submits that this Court has already determined that denials of demands for

changes of judge are appropriate situations in which to exercise supervisory jurisdiction.
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STATEMENT OF THE ISSUES
¶6

Did the District Court err in Denying Petitioner’s Demand for Change of Judge?

STATEMENT OF THE CASE
¶7

Petitioner Donna Wald commenced an action against Gerard Wald, her former husband,

asserting causes of action for Tortious Conversion and Unjust Enrichment. On August 13, 2021,
Gerard Wald filed a Motion for Summary Judgment to which Petitioner filed a response. On
September 20, 2021 the matter was assigned to the Honorable Daniel Narum. Three days later,
on September 23, 2021, Petitioner filed her Demand for Change of Judge as provided by NDCC
29-15-21. (App 9). On September 27, 2021, the Honorable James D. Hovey issued an Order
Denying Donna Wald’s Demand for Change of Judge. (App 10)
¶8

Donna Wald herein petitions this Court for a supervisory writ directing the District Court

to vacate the Order Denying Demand for Change of Judge and in said capacity, granting
Petitioner’s Demand.
STATEMENT OF THE FACTS
¶9

Petitioner commenced the instant matter against her former husband, Gerard Wald,

alleging causes of action for Unjust Enrichment and Tortious Conversion as associated with
Gerald Wald’s use, consumption and retention of hay bales awarded to Donna Wald in the
context of the parties’ divorce case. Donna Wald asserts that she has been deprived of assets
valuing $242,000 for which she seeks compensation and damages against Gerard Wald.
¶10

Donna Wald and Gerard Wald are former spouses. The Walds were married for over 42

years. The parties separated in June of 2017 and were divorced by Amended Judgment issued
subsequent to a Trial on May 1, 2019.
Page 6 of 12
Petition for Supervisory Writ
26-2021-CV-00023

198

¶11

Following the presentation of evidence at trial, at which the Honorable Daniel Narum

presided, Judge Narum determined that Donna should be awarded a net marital estate of
$1,587,584.44 (accounting for 27.25% of the total estate) whereas Gerard would be awarded a
net marital estate of $4,239,534 (accounting for 72.75% of the total marital estate).
¶12

Donna appealed that decision. Following the filing of Donna’s initial Notice of Appeal

and Statement of Issues, Donna filed a post-Judgment Motion seeking to hold Gerard in
contempt or, in the alternative, to seek a re-distribution of property. This matter was thus
remanded back down to the Trial Court (Judge Narum) to address Donna’s motion. Following
an evidentiary hearing on December 6, 2019, the Judge Narum denied Donna’s motions.
¶13

Donna also appealed that Order as well as the Judgment / Amended Judgment. This

Court, in the appeal of that divorce case, upheld Judge Narum’s decisions.
¶14

Donna Wald subsequently commenced a separate action against Gerard Wald seeking

compensation from Gerald Wald under causes of action for Tortious Conversion and Unjust
Enrichment. (App 2).
¶15

On August 13, 2021, Gerard Wald filed a Motion for Summary Judgment to which

Petitioner filed a response.
¶16

On September 20, 2021 the matter was assigned to Judge Narum. Three days later, on

September 23, 2021, Petitioner filed her Demand for Change of Judge as provided by NDCC 2915-21. (App 9). On September 27, 2021, the Honorable James D. Hovey issued an Order
Denying Donna Wald’s Demand for Change of Judge. (App 10). The Order of Judge Hovey, in
justifying the Denial of the Demand for Change of Judge, states as follows:
Plaintiff certifies that the Honorable Judge Narum has not ruled upon any matter
pertaining to the proceeding herein. Judge Narum was the presiding judge in the divorce
action, which facts give rise to the current lawsuit. A review of the case at bar shows your
undersigned that many, if not all, of the factual issues of the case at bar were considered
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and decided by Judge Narum as part of the divorce proceedings. Both plaintiff and
defendant were represented by counsel and had an opportunity to be heard in the divorce
proceeding. Because Judge Narum has ruled upon matters pertaining to this action or a
proceeding in which the moving party was heard or had an opportunity to be heard the
demand for change of judge is denied.
¶17

Order Denying Demand for Change of Judge, ¶2 (Index #35)(App 10)(emphasis added).

¶18

Having no other remedy for the situation, Donna Wald herein petitions this Court for a

supervisory writ directing the District Court to vacate the Order Denying Demand for Change of
Judge and in said capacity, granting Petitioner’s Demand for Change of Judge.

ARGUMENT
A.
¶19

The District Court should have Granted Petitioner’s Demand for Change of
Judge

North Dakota Century Code section 29-15-21 addresses demands for change of judge,

stating in relevant part as follows:
…..
4.
The demand for change of judge must state that it is filed in good faith and not for
the purposes of delay. It must indicate the nature of the action or proceeding, designate
the judge sought to be disqualified, and certify that that judge has not ruled upon any
matter pertaining to the action or proceeding in which the moving party was heard or had
an opportunity to be heard.
N.D. Cent. Code, § 29-15-21
¶20

On September 20, 2021 the matter was assigned to Judge Narum. Three days later, on

September 23, 2021, Petitioner filed her Demand for Change of Judge as provided by NDCC 2915-21 and which complied with all of the requirements of N.D.C.C. 29-15-21. (App 9). There
is no assertion by Judge Hovey nor any respondent that Petitioner did not comply with the
provisions of N.D.C.C. 29-15-21.
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¶21

Rather, Judge Hovey denied the Demand for Change of Judge because “Judge Narum has

ruled upon matters pertaining to this action or a proceeding in which the moving party was heard
or had an opportunity to be heard” Order Denying Demand for Change of Judge, ¶2 (Index
#35)(App 10).
¶22

The instant matter is an action brought by Donna Wald against Gerard Wald based upon

causes of action of Tortious Conversion and Unjust Enrichment. It is not the divorce action. It is
not a motion for contempt, not a motion to redistribute property, not a motion to amend the
Judgment or otherwise as associated with the divorce action. In fact, as this court is aware, even
under certain motions to amend the Judgment in divorce actions, some of those motions are
considered to be new and separate proceedings which allow for a Demand for Change of Judge
to be granted. Subsection 3 of N.D.C.C. §29-15-21 provides that “[a]ny proceeding to modify an
order for alimony, property division, or child support pursuant to section 14-05-24 or an order
for child custody pursuant to section 14-05-22 must be considered a proceeding separate from
the original action and the fact that the judge sought to be disqualified made any ruling in the
original action does not bar a demand for a change of judge.” N.D. Cent. Code, § 29-15-21(3).
¶23

If indeed matters of the nature addressed in subsection (3) are separate proceedings and

considered distinct from the original action, it is difficult to conceive how an entirely distinct and
separate complaint asserting causes of action for unjust enrichment and tortious conversion is not
a separate proceeding entitling a party to have their demand for change of Judge granted when
that demand for change of judge is filed in conformance with N.D. Cent. Code, § 29-15-21.
¶24

The issue as to whether the matter is barred by the legal concepts of res judicata and/or

collateral estoppel is the subject of a motion for summary judgment which is pending in the
underlying matter. At this point, however, the only issue is whether Judge Narum has ruled on
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any matters pertaining to “this action or a proceeding in which the moving party was heard or
had an opportunity to be heard”. N.D. Cent. Code, § 29-15-21(4)(emphasis added).
¶25

This action is an action for unjust enrichment and / or tortious conversion. It is NOT an

action for divorce, not an action for contempt and not an action for re-distribution or to amend
the divorce Judgment. Further, in this action and in this proceeding, no moving party has been
heard on any motion and no moving party has had the opportunity to be heard on any motion.
Respectfully, Judge Hovey is intermingling and pulling the parties back into their divorce action
when that action is in fact separate and distinct from an action for unjust enrichment and/or
tortious conversion.
CONCLUSION
¶26

Based on the aforementioned law and reasoning, Petitioner respectfully request that this

Court issue a supervisory writ directing the District Court to vacate the Order Denying Demand
for Change of Judge and in said capacity, granting Petitioner’s Demand for Change of Judge.

CERTIFICATION OF COMPLIANCE
¶27

The undersigned certifies that this Brief complies with the page limitations as provided

by Rule 32.
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Dated this 29th day of September, 2021.
PAGEL HAGER LAW FIRM
1715 Burnt Boat Drive
Madison Suite
Bismarck, ND 58503
(701) 401-1000
rpagel@dakota.lawyer
By: /s/ Rodney E. Pagel
Rodney E. Pagel
ND Lic. No.: 05090
ATTORNEYS FOR PETITIONER
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CERTIFICATE OF SERVICE
¶28

I hereby certify that on September 29, 2021, I caused to be electronically filed the

Petition for Supervisory Writ and Petitioner’s Appendix with the Clerk of the North Dakota
Supreme Court via the North Dakota Supreme Court E-Filing Portal and served the same on
Mary Batcheller, attorney for Gerard Wald, and the Honorable James D. Hovey via the North
Dakota Supreme Court E-Filing Portal as follows:
Email to Mary Batcheller at: mbatcheller@maringlaw.com
Email to Honorable James D. Hovey at: jhovey@ndcourts.gov

Dated this 29th day of September, 2021.
PAGEL HAGER LAW FIRM
1715 Burnt Boat Drive
Madison Suite
Bismarck, ND 58503
(701) 401-1000
rpagel@dakota.lawyer
By: /s/ Rodney E. Pagel
Rodney E. Pagel
ND Lic. No.: 05090
ATTORNEYS FOR PETITIONER
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