20220016
FILED
IN THE OFFICE OF THE
CLERK OF SUPREME COURT
SEPTEMBER 6, 2022
STATE OF NORTH DAKOTA

IN THE SUPREME COURT
STATE OF NORTH DAKOTA
_______________________________________________
2022 ND 148
_____________________________________________

Robert V. Bolinske, Sr.

Plaintiff and Appellant

v.
Dale V. Sandstrom, Gail Hagerty,

Defendants and Appellees

and
Robert R. Port,

Defendant
________________________________________
No. 20220016
_________________________________________

Appeal from the District Court of Burleigh County, South Central Judicial District, the
Honorable Michael P. Hurly, Judge.
PLAINTIFF-APPELLANT BOLINSKE’S PETITION FOR REHEARING
Dated September 15, 2022

Respectfully Submitted,

/s/ Robert V. Bolinske
Robert V. Bolinske (03266)
Attorney Pro Se
7600 Northgate Drive
Bismarck, North Dakota
58504 (701) 390-6015
FirstRVB@gmail.com
1

TABLE OF CONTENTS
Table of Authorities

P. 2

Statement of Issues Present for Review

P. 3

Statement of Case

¶2

Statement of Facts and Argument

¶3

Conclusion

¶13

Certificate of Compliance

¶14

TABLE OF AUTHORITIES
Case Law
Fox v. Higgins, 149 NW2d 369 (N.D. 1967)

¶10

Ghorbanni v. N.D. Council on the Arts, 2002 ND 22, ¶ 8, 639 N.W.2d
507

¶5

Roemmich v. Eagel Eye Development, 386 F. Supp. 1090 (2005)
(U.S. District Court, North Dakota, Southwestern Division)

¶10

Constitutional Provisions
N.D.C.C. § 28-01-16

¶10

N.D.C.C. § 28-01-24

¶10

N.D.C.C. § 32-12.2-01(2)

¶5

N.D.C.C. § 32-12.2-01(4)

¶5

N.D.C.C. § 32-12.2-03(1)

¶5

N.D.C.C. § 32-12.2-03(2)

¶5

N.D.C.C. § 32-12.2-04(1)

¶4, 5

N.D.C.C. § 32-43

¶10

2

STATEMENT OF ISSUES PRESENTED FOR REVIEW

(1) Did the Court err in concluding that a Notice of Claim was here necessary, when it
was not, because Sandstrom and Hagerty’s wrongful acts were outside the course
and scope of their employment?
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[¶1]

No Notice of Claim was here required nor necessary because Sandstrom and

Hagerty’s wrongful acts were outside the course and scope of their employment.
STATEMENT OF CASE
[¶2]

In this action against Sandstrom and Hagerty, I (Bolinske) alleged that they

committed defamation, civil conspiracy, malicious prosecution, abuse of process,
intentional and negligent infliction of emotional distress, governmental bad faith, and
tortious outrage.
STATEMENT OF FACTS and ARGUMENT
[¶3]

This Court dismissed each alleged cause of action except defamation based upon

the erroneous conclusion that because I, Bolinske, filed no Notice of Claim, the district
court had no jurisdiction.
[¶4]

Thus, the Court stated in paragraph of its decision that:
“[¶9] Accordingly, Bolinske failed to comply with N.D.C.C. § 32-12.204(1) and the district court properly dismissed his claims of civil
conspiracy, malicious prosecution, abuse of process, intentional and
negligent infliction of emotional distress, governmental bad faith, and
tortious outrage for lack of subject matter jurisdiction.”

[¶5]

The Court in its decision, also stated at paragraph 6:
“[¶6] “An action for injury proximately caused by the alleged negligence,
wrongful act, or omission of a state employee occurring within the scope of
the employee’s employment must be brought against the state.” N.D.C.C.
§ 32-12.2-03(1). “A state employee is not personally liable for money
damages for an injury when the injury is proximately caused by the
negligence, wrongful act, or omission of the employee acting within the
scope of employment.” N.D.C.C. § 32-12.2-03(2). “ A person bringing a
claim against the state or a state employee for an injury shall present to the
director of the office of management and budget within one hundred eighty
days after the alleged injury is discovered or reasonably should have been
discovered a written notice stating the time, place, and circumstances of the
injury, the names of any state employees known to be involved, and the
amount of compensation or other relief demanded.” N.D.C.C. § 32-12.204(1) (emphasis added). “Injury” includes “injury to a person’s rights or
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reputation.” N.D.C.C. § 32-12.2-01(2) and (4). The district court lacks
subject matter jurisdiction absent a timely filing of a notice of claim under
N.D.C.C. § 32-12.2-04(1). Ghorbanni v. N.D. Council on the Arts, 2002 ND
22,
¶
8,
639
N.W.2d
507.”
(Emphasis
added)
[¶6] In paragraph 5 of its decision the Court erroneously claims that:
“[¶5] Boinske argues he timely notified the office of management and budget
(OMB) of his alleged injuries.”
[¶7]

That statement is demonstrably erroneous. What I, Bolinske, actually said at

paragraphs 50 and 51 of my Brief to this Court:
“¶50 Attorney Sagsveen claims that Bolinske failed to file a Notice of
Claim in a timely manner (180 days). Frankly, Bolinske does not know at
this time if he did or not. He does use the date “September 19, 2019” as the
date a Notice of Claim was filed, but it appears that could have been either
an error on his part or a typographical error. Please note that Attorney
Sagsveen states that Bolinske alleges that he filed a Notice of Claim on that
date, but please note that the date of another Notice of Claim Bolinske filed,
is dated 9-17-17. It may be that Bolinske erroneously used the wrong date.
He doesn’t know because has been unable to located a Notice of Claim
against Sandstrom and Hagerty.
¶51 However it is Bolinske’s contention that no matter the date of any
Notice of Claim or whether one was ever filed, it just doesn’t matter. That
is because such a Notice of Claim is not here required. The wrongs for
which Bolinske is making claim in this action were personal to Sandstrom
and Hagerty. They had nothing at all to do with their jobs. They do not
involve state business. They were done entirely outside the scope of their
employment as governmental officials. If Sandstrom and/or Hagerty were
driving their own vehicle and, through their intentional or negligent action,
injured someone, that person certainly would not have to file a Notice of
Claim with the state. Same here. Sandstrom and Hagerty are not Kings,
Queens, or Ambassadors who are above and beyond the reach of the law.
They are merely mortal beings who have no higher standing than you, or I
or anyone else. Further, Sandstrom was not even a state employee or judge
when the alleged defamation took place. He was a former politician and
Supreme Court Justice.
¶52 Attorney Sagsveen also claims that both defendants are “immune
from suit”, and have “qualified immunity” or “judicial immunity”. These
claims are not accurate for the very same reasons set forth in paragraph 51
above.
¶53 Attorney Sagsveen claims at page 1 of Defendants’ Brief in Support
of Motion to Dismiss that the “amended Complaint” also fails to state a
claim because Bolisnke neither alleges nor claims that [Sandstrom and
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Hagerty] played and role in the adjudication of the disciplinary complaint
against him. What Bolinske does allege throughout the Amended Complaint
is that they conspired with and acted through their “agents” and/or friends
who are suspected to be on the Inquiry Committee, in the office of
Disciplinary Counsel, members of the Disciplinary Board or otherwise. See,
for example, paragraphs 28, 29, 30, 31, 32, and/or 23 of the Amended
Complaint. Bolinske says “suspected” because he is hardly in the inner
circles of these persons, and no one is going to go around admitting such
activity. There are just too many strange and unusual events, decisions and
procedures, as set forth in the above reference Exhibits, for it to be simply
“coincidental”. Those things happened, and they happened for a reason.
This is exactly why Bolinske needs to employ the tools of discovery and his
skills of investigation and cross-examination, which he has successfully
employed for over 50 years as a trial lawyer. Of course, no one can prove
allegations if they are not allowed to obtain discovery and litigate the issues.
That is exactly why our system of justice allows us to employ all the
discovery and other tolls available to us. Bolinske should not have to litigate
this case “on paper” as defendants are attempting to here require. Bolinske
believes they are afraid, and he strongly suspects tht they have every reason
to be. His intuition, his “hunches” if you will, have, over these many years
as a litigator, proved to be right time after time after time. And, Bolinske,
firmly believes that he is right in this case. All he asks is a chance to prove
it through discovery and trial, where persons will be put under oath and
cross-examined.”
[¶8]

I, Bolinske, made the very same claim to the District Court.

[¶9]

The decision of this Court, at ¶8, also erroneously claims, with respect to my

(Bolinske’s) causes of action that:
“The only claim alleged to have occurred outside of the State Defendants’ scope
of employment is the defamation claim against Sandstrom, where Bolinske
alleged Sandstrom made defamatory statements to Port, who published the
statements in an article. The State Defendants do no assert, nor does the record
show, that the alleged statements from Sandstrom were made while he was acting
on behalf of the State in performing his duties as a Justice of the Court. Thus, the
defamation claim does not fail for lack of subject matter jurisdiction.”
[¶10] This conclusion is also demonstrably erroneous. Bolinske’s brief is replete with
references to all his causes of action, and must be combined with his claim that Defendants,
Sandstrom and Hagerty, were acting outside the scope of their employment. (Please see
Paragraph 6 above.) Just how, pray tell, can fraud, if proven, not be outside the scope of
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their employment? Same with conspiracy. Same with abuse of process. Same with
intentional infliction of emotion distress. My Complaint and Brief must be considered in
their entirety. Here is just a part of my, Bolinske’s, Brief discussing the other causes of
action:
“¶34 Bolinske is entirely confident that if given a chance to litigate his
allegations against defendants Sandstrom and Hagerty that he would be able
to convince a jury of the accuracy of all or virtually all of them. He suggests
that justice, and our legal system, requires that he be given that chance.
Bolinske didn’t make his allegations against Sandstrom and Hagerty lightly,
and certainly is not dumb enough to risk everything he has worked for his
entire life, his career, and reputation, if he were not certain he could prove
them”
And
“¶39 Bolinske has alleged in his Amended Complaint many distinct
causes of action having separate and distinct limitations: Defamation,
Malicious Prosecution; Abuse of Process; Conspiracy; Governmental Bad
Faith; Intentional Infliction of Emotional Distress and/or Negligent
Infliction of Emotional Distress; Tortious Outrage; Denial of Substantive
and Procedural Due Process.
¶40 Each of Bolinske’s claims for relief, it is believed, have a six-year
statute of limitations (N.D.C.C. § 28-01-16), except defamation, which is
2 years. (But which time may be tolled by the provisions of N.D.C.C. § 3243, the Uniform Correction or Clarification of Defamation Act.) Here the
2-year status of limitations was in fact tolled because Bolinske served a
Demand for Retraction on defendants, Sandstrom and Hagerty on January
14, 2017.
¶41 Further, Bolinske also contends that defendants, Sandstrom and
Hagerty, have engaged in the commission of a continuing tort against
Bolinske, which, if proven, would tie all of Sandstrom and Hagerty’s
actions against Bolinske together, essentially thereby tolling the status of
limitations until 6 years after their last wrongful, tortious act. See, e.g., Fox
v. Higgins, 149 NW2d 369 (N.D. 1967) and Roemmich v. Eagel Eye
Development, 386 F. Supp. 1090 (2005) (U.S. District Court, North Dakota,
Southwestern Division).
¶42 Further, if Bolinske can establish through discovery that defendants,
Sandstrom and Hagerty, have fraudulently concealed wrongful tortious
conduct, he can commence an action within one year from the time that
discovery is made. See N.D.C.C. § 28-01-24.” (Emphasis added).
[¶11] It appears that the Supreme Court may be trying to hang its hat on Bolinske’s
allegation that defendants were “acting under color of state law.” If so, that conclusion is
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also erroneous. First, it is only an “allegation,” and hardly proof of anything. Second, it is
clear that I, Bolinske, am claiming that Sandstrom’s and Hagerty’s wrongful acts require
NO Notice of Claim because they are ALL outside the scope of their employment.
I, Bolinske, respectfully suggest that, at a bare minimum, I be allowed to litigate the scope
of employment issue before a fair and impartial tribunal. Read as a whole, it is respectfully
suggested that it is clear exactly what I, Bolinske, am alleging in this case. To conclude
otherwise is indeed an erroneous, and unfair, and unjust conclusion.
[¶12] Finally, that portion of the Court decision which states that no civil action can be
commenced against a Complainant or witness for matters they allege in a Disciplinary
Proceeding has here absolutely no application. Sandstrom was neither the Complainant nor
a witness in the referenced Disciplinary Proceeding. Besides, that rule certainly cannot
protect someone from criminal and/or fraudulent action.
CONCLUSION
[¶13] It is therefore respectfully requested that this Court reverse that portion of its
decision dismissing the above-described causes of action.
Respectfully re-submitted this 15th day of September, 2022.
/s/ Robert V. Bolinske
Robert V. Bolinske
(03266) Attorney Pro
Se
7600 Northgate Drive
Bismarck, North Dakota
58504 (701) 390-6015
FirstRVB@gmail.com
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CERTIFICATE OF COMPLIANCE
[¶14] The undersigned certifies pursuant to N.D.R.App.P. § 40(b) that the PLAINTIFFAPPELLANT BOLINSKE’S PETITION FOR REHEARING contains 8 pages.
Respectfully re-submitted this 15th day of September 2022.
/s/ Robert V. Bolinske______
Robert V. Bolinske
Attorney Pro se
7600 Northgate Drive
Bismarck, ND 58504
701-390-6015
Firstrvb@gmail.com
Bar No. 03266
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