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I.

NORTH DAKOTA IS A "NOTICE PLEADING" JURISDI CTION.

The Chapman Brief is written as if "facts" presented within the Chapman
Admissions concerning its representation of Mr. MalateJTe are the only "facts" o f the
case. To the contrary, before the Court are all the allegations Complaint. The
Complaint puts Chapman on notice that it is alleged not to reimburse tort victim medical
costs of the Federal Government or treating hospitals. "Malaterre" is but one example.
Federal law cited in the Complaint was never limited to the Federal Medical Care
Recovery Act, (MCRA) 42 U.S.C. §§ 2651-2653, but rather, the Complaint cites such
Act as one example. (Complaint, Para. 14)
The Complaint al paragraph 13 gives notice of North Dakota's Hospital Lien law
(Chapter 35- 18, N.D.C.C.), whjch, when taken with the Chapman Ad missions, presents
an additional example of attorney misconduct and unfair trade practices premised upon
state law violation. (Chapman Admissions #5 through # 13)
North Dakota is a "notice pleading" jurisdiction for purposes of detem1ining
whether a plai ntiff is entitled to relief.
•i ] l 8) Under North Dakota's notice pleading requirements, a complaint need
contain only "a short and plain statement of the claim showing that the pleader is
entitled to relief." N.D.R.Civ.P. 8(a); [citation omitted]. The purpose of this
liberalized pleadi ng requirement is to "place the defendant on notice as to the
general nature of a plaintiffs claim .... ln determining the sufficiency of a pleading,
we wi ll look to the substance of the claim alleged." [citation omitted]. North
Dakota's rules do not require plaintiffs to "allege every element o f their claim."
[citation omitted] "If the complaint contains a short and plai n statement apprising
the defendant of plaintiffs claim, it is sufficient." [citation omitted]. Indeed, "[a]ll
pleadi ngs shall be so construed as to do substantial j ustice." N.D.R.Civ.P. 8(f).
This provision has been interpreted to mean that complaints should be 'construed

liberally so as to do substantial justice.' [citation omitted]."
Grain, LLC, 682 N.W.2d 294, 2004 ND 133

Tibert v. Minto

Chapman is on notice Mr. Ackre alleges unlawful conduct and unfair trade practices
premised on Federal and State law, including but nol limitecl to lhe Federal Medical
Recovery Act, 42 U.S.C. Sections 2651 -2653, and Chapter 26.1 -4 1; and/or Chapter 35-18
or the North Dakota Century Code. (Complaint, Para. 13 & 14). Malaten-e is but one
example nushed out during a single step of discovery completed prior to Chapman' s Rule
12(b)(vi) Motion.

II.

UNTIL UNCONDITIONALLY PAID IN FULL, A HOSPITAL LIEN IS
NOT DISCHARGED.
Chapman argues "Only medical expenses paid by the government" are at issue,

implying the unpaid Trinity Hospital expenses are not at issue. (Chapman Br. 3)

Such

argument ignores the statutory hospital lien for the "reasonab le value of hospitalization
services" rendered - the difference between the amounl billed and that received from
IHS, believed to be in excess of $15,000.
North Dakota's Hospital Li en law does not provide discharge by partial payment.
To the contrary, the statute grants a lien " for the reasonable value of hospitalization
services" which "attaches to the proceeds of the settlement of such claims or demands."
§ 35-18-0 1, N.D.C.C,, without qual ification. A hospital lien is on ly extinguished to the

extent of unconditional payments received.
An example of conditional payments would be payments received under Medicare
Part B under the MSP. All such Medicare payments are "conditional" subject to
2

repayment. Similar examples include subrogation clauses found in insurance policies and
subrogation provisions of many state Workforce Insurance statutes. A hospital's lien
continues both as to the unpaid portions of its bil ling for services and that portion paid
conditionally.
Chapman assert: "Trinity hospital does not have and has not claimed a hospital
lien since it has been paid in foll for the treatment of Mr. Malaterre." (Chapman Br. 3
and 11) Chapman has introduced no document or accounting show ing the Trinity
Hospital to be paid in full. To the contrary, Chapman admits never asking Trinity
Hospital about payment status. (Chapman Admission No. 13)
Chapman argues because the federal government has authori ty to proceed directly
against the tortfeasor and/or his insurer, the "federal government does not need" a
subrogated interest in tort settlement funds. (Chapman Br. 9)

It is not for Chapman to

detem1ine what the government does or does not need - that is a job of the Congress
which has granted a subrogation interest in tort settlement funds.

III.

THE PURPOSE OF TH E FEDERAL AND STATE LAW IS TO DENY A
TORT VICTIM DOUBLE RECOVERY WINDFALLS.
MCRA's purpose is to prevent victims from obtai ning double recovery of medical

expenses. McCotter v Smithfield Packing Co. 868 F Supp 160 (E.D. Va. 1994) In
enacting MCRA, Congress did not intend to create uniform basis for recovery to
detriment of ex isting expectations under state law, but rather to prevent windfalls. United
States v Neal, 443 F Supp 1307 (D. Neb. I 978). The purpose of FMC RA is to avoid
3

windfall recoveries to accident victims who are immune from direct government suits.
United States v Leonard, 448 F Supp 99 (W.D. N.Y. 1978). North Dakota law parallels
this intent and purpose. § 32-03.2-06, N.D.C.C.; Leingang v. George, 1999 ND 32, 589
N.W.2d 585.
By allowing the United States to recover from tortfeasors, MCRA returns to the
federal coffers vast sums that would have been recovered as bonuses by the tort victims
or avoided as windfalls by the tortfeasors or their insurers.

It does so by providing for

recovery against the third-party tortfeaso r, not against the injured party whose claims are
statutorily subrogated to those of the Federal Government.
What if the government has not yet brought suit or intervened? The legal
representative of a federal health care beneficiary has the option to join the government as
plai ntiff in suit under Rule 19(a) of Federal Rules of Civil Procedure or to seek a
declaratory action. See Babcock v Maple Leaf, rnc., 424 F Supp 428 (D. Tenn. 1976).
Just because the federal government has yet to take action to claim its property does not
make the money the property of the tort victim or the tort victim's attorneys.
All of the enforcement options granted the United States under MCRA
(subrogation, assignment, intervention, joinder, and independent action) need not be
pursued to perfect the subrogation interest of the United States. The United States does
not lose its rights merely because it fails to proceed in accordance with the permissive
enforcement options of 42 U .S.C.A. § 2651(b). Such provisions relate to subrogation
"enforcement" not "creation". The government does not lose its interest merely because
4

it has not yet e lected an enforcement procedure. See, U. S. v. Bates, 360 F. Supp. 1195
(M.D. Fla. 1973).
Correction: the Ackre Brie f stated the Indian Health Service (II-JS) was a part of
the Federal Government's Medicare program, subject to the Medicare Secondary Payor
Act (MSP) (42 U.S.C. § 1395y(b)). That is a mis-statement. IHS is a division of and
administered by the Department of Health and Human Services, United States Health
Service. By statute, the !H S is "subject to" (as opposed to being "a part of ') the
Medicare Program, its rules and regulations. Health care costs paid by IHS for the benefit
of Medicare eligible beneficiaries (i.e. Indian who are aged, permanently disabled, etc.)
are credited as Medicare Payments, subject to MSP rules and regulations. See 42 USC §
1395qq (e)(l) and (2), "under the same situations, terms, and conditions" as do all other
Medicare recipients.

IV.

THE PROVISIONS OF SECTION 27-13-08, N.D.C.C., "MISCONDUCT OF
ATTORNEY" ARE NOT LIMITED IN SCOPE TO ACTIONS IN DECEIT.
§27-13-08 (1), N.D.C.C. applies to one who "Is guilty of any deceit or collusion

or consents to any deceit or collusion with intent to deceive the court or any party."
Such language is not limited to simple decei t, but also includes "collusion" and "consent
to any deceit or collusion with intent to deceive the court or any party." In the instant
case, Chapman is alleged to be regularly engaging in collusion with clients to evade the
government and hospitals lien and subrogation interests.
§27-13-08 (3), N .D.C.C. sets out another basis for the imposition of liability of an
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attorney who : "W ill fully receives any money or other property for or on account of any
money or debt which the attorney has not laid out or become answerable for."

In the

Malaterre example Chapman seized money rightfully belonging to the United States
Government and Trinity Hospital -

both of who m had priority claims secured by lien or

right of subrogation. The tortfeasor' s insurance company de livered such moneys under
the express promise and agreement that Chapman would "honor all liens and subrogation
interests." Had either the hospital or the Federal Government timely discovered such
conversion, they could have sued the insurance carrier, which in tum, would have sued
Chapman for breach of trust.
Chapman argues it has done nothing wrong because the Government and the
Hospital, in their own right, can sue the insurance carrier. (Chapman Br. 9) Such
argument does not absolve the intentio nal misconduct of Chapman. If one steals the
property of another, it is no defense that a civi l act ion lies for the asset's recovery, either
directly or indirectly against the thief.
So why didn't the hospital and the Federal Government recover nearly $50,000.00
in health care costs? Because this was nearly a perfect crime buried in attorney-client
privilege and health care privacy laws. Real parties in interest such as IHS , Indian Tribes
and Tribal Members for whose benefit such health care funds s ho uld have been recovered
would never know and the client wou ld never tell. Competing attorneys had no ability to
discover what Chapman did with the recovered funds.
Criminal in appearance - the taking of assets to which Chapman had not laid out a
6

claim. Both Federal and State law preclude the taking of attorney fees by an attorney
representing the tort victim upon the recovery of such moneys. United States v Nation
299 F Supp 266 (D. Okla. 1969); § 35-18-01, N.D.C.C.
The Ackre Complaint alleges unlawful conversion of government and hospital
assets.

Federal law makes it unlawfol when one "conceals or fails to disclose such event

with an intent fraudulently to secure such benefit or payment either in a greater amount or
quantity than is due or when no such benefit or payment is authorized" 42 U.S.C.
§ l 320a-7b(a)(3)(B). North Dakota law defines theft as:
1.

Knowingly takes or exercises unauthorized control over, or makes an
unauthori zed transfer of an interest in, the property of another with intent
to deprive the owner thereof;

2.

Knowingly obtains the property of another by deception or by threat with
intent to deprive the owner thereof, or intentionally deprives another of his
property by deception or by threat; .. . "§ 12.1 -23-02, N.D.C.C.

The government and hospital prope1ty was "entrusted" with Chapman, which had
promised the insurance company it would "honor all liens and subrogation interests".
By its actions in the Malaterre example alone, Chapman has violate§ 12.1-23-07,
N .D.C.C. "Misapplication of entrusted property; committed "Deception" as defined at
length by § 12.1-23-10 (2) N.D.C.C.; "Deprived"both the government and the hospital of
their property, § 12.1-23- IO (3), N .D.C.C.; and did so as a "fiduciary" § 12.1-23-10 (4)
N.D.C.C.
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V.

IT IS PREMATURE TO ADDRESS T HE NATURE AND SCOPE OF
DAMAGES.

The question of calculation of damages was not briefed to the District Court.
Until facts are detem1ined by the trier of facts, arguments concerning the amount and
nature of damages suffered by Mr. Ackre are premature, but there are bas is for an award.

§ 27-13-08, N.D.C.C. , provides an offending attorney "forfeits to the party injured
treble damages to be recovered in a civil action."

§ 51-15-09, N .D.C.C., provides a

"claim for relief by any person against any person who has acquired any moneys or
property by means of any practice declared to be unlawful in this chapter. .... ".
There has been no opportunity to present evidence of actual damages, but prior
holdings of this Court are applicab le. In Bergquist-Walker Real Estate v. Wi lliam
C lairmont, 333 N.W.2d 414,419 (N.D. 1983) the Court held:
"Thus the uncertainty which prevents recovery of damages is the uncertainty as
to the fact of damages, not the uncertainty as to the amount thereof. Where it is
reasonably certain that damages have resulted, mere uncertainty as to the amount
"viii not preclude recovery o r prevent the jury from awarding damages. The proof
must show with reasonable certainty that the pl aintiff suffered damages and that
such damages resulted from defendant's wrongful breach. Where 1he cause of and
existence of damages have been established w ith sufficient certainty, recovery is
not going to be denied because the exact amount of damages is difficult to
ascertain .... "
Detem1ination of damages are within the province of the jury "Amount of damages is to
be left to sound discretion of finder o f fact if damages arc hard to prove. BWS
Investments v. Mid-am Restaurants, 459 N.W.2d 759 (N.D. 1990).
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A criminal conviction of Chapman is not a prerequisite to an award of damages
under an action brought under§ 27-13-08, N.D.C.C.
"Construing a statute almost identical to § 27-13 -08, New York courts have ruled
that a criminal conviction is not a condition precedent to civil use of the statute
based on the general rule that where a statute grants a civil as well as a criminal
remedy, the two are separable. [citation omitted] We find these decisions
persuasive and conclude that a criminal conviction need not precede use of the
civil damage provision of§ 27-13-08." Bjorgen v. Kinsey. 466 N.W.2d 553
(N.D. 1991):

Mr. Ackrc has been injured by the complained of conduct of Chapman. No
attorney can compete with the competitive edge Chapman obtains by promoting to
clients hospital liens and Government subrogation interests may be totally ignored - they
get double recoveries! At this point in the completion of discovery process, one can only
speculate concerning the extent of the wrongful enrichment recognized by Chapman, but
it is believed to be in the Hundreds of Thousands of Dollars. Discovery has not yet
established w hat the Chapman "take" was in the Malaterre example, but it appears to be
in excess of $15,000.00.
Damages awarded may also include an award of reasonable atlomey fees and
costs. The Complaint also makes prayer: "For such other and further relief as to the trier
of fact shall deem just and equitable." Such may include injunctive or other equitable
relief, orders of restitution to the government and affected hospitals, publication of
public notices, etc ..
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CONCLUSION
Attorneys always act as Officers of the Court. An attorney's sole source of
authority to act nows from the Court. An attorney's duty to honesty and integrity does
not tum on and off with a formal filing or appearance before a Court.
For the reasons stated herein, the Order and Judgment of the District Court
should, in all things, be reversed and the case remanded for trial.

~

y>---

Larry M. Baer ~284

Attorney for Plaintiffs
1550 South Deer Road.
West Des Moines, Iowa 50266
(515) 225-9054
LMBAER@ BAERLODGE.COM
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