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STATEMENT OF THE ISSUES

I.

Was the District Court's application of N.D.R.Civ.P.23 and denial of Baker's
motion for class certification arbitrary, unreasonable, or unconscionable?

IV

STATEMENT OF THE CASE

ffll]

Plaintiff Darilyn Baker (Baker) appeals the Order issued by the District Court on

January 27, 2014, denying her motion for class action certification. Doc ID# 104. The
District Court ruled that Baker's claim failed to meet the essential elements of

N.D.R.Civ.P. 23, as well as the criteria enumerated by this Court in Ritter. Laber and
Associates v. Koch Oil. 2000 ND 15, 605 N.W.2d 153.

[1[2]

It should be noted at the outset that counsel for Baker has filed similar actions

against the defendants/appellees on prior occasions, in Delorme v. Autos. Inc.. et al.. 511l-C-00325 & 4:1 l-cv-00039, and again in Davis v. Autos. Inc.. 51-2012-CV-01124. In
Delorme. the U.S. District Court, District of North Dakota, denied class certification of a

claim essentially identical to Baker's.

[|3]

Darilyn Baker brought this action against Autos, Inc. d.b.a. Global Autos, RW

Enterprises, Inc. (RW Enterprises), Robert Opperude (Opperude), James Hendershot
(Hendershot) and Randy Westby (Westby) in November, 2011. The case was initially
filed in Ward County District Court but removed to the U.S. District Court, District of

North Dakota, on January 12, 2012 based on federal question jurisdiction. See Doc ID#
16. On January 27, 2012, Baker moved to remand the case back to state court or, in the

alternative, to decide the federal law question and then remand to Ward County District
Court. On April 19, 2012 the U.S. District Court, Hon. Daniel Hovland, denied Baker's
motion to remand, finding that she had alleged violations of both state and federal law.
Therefore, the U.S. District Court had federal question jurisdiction under 28 U.S.C. §
1331 and supplemental jurisdiction over state law claims under 28 U.S.C. § 1367.

[1)4]

On January 29, 2013, Baker moved to amend her Complaint, the effect of which
1

was to abandon her claims under federal law. Baker's Amended Complaint only asserts a
single claim against RW Enterprises and Westby: usury. Doc ID# 65. Two days later, on
January 31, 2013, she filed a motion seeking certification of a class action. On February

28, 2013, RW Enterprises and Westby served and filed a Response, opposing Baker's
motion for class certification.

Complaint was granted.

On March 25, 2013, Baker's motion to amend her

However, the U.S. District Court retained discretionary

jurisdiction over the remaining state law claims under 28 U.S.C. § 1367.

fl[5]

On May 7, 2013, Baker filed a post-amendment brief "renewing" her motion for

class certification. On June 11, 2013, the U.S. District Court, sua sponte, declined to
exercise its supplemental jurisdiction over the remaining state law claims of Baker's
Complaint and remanded the action to Ward County District Court without ruling on
Baker's motion for class certification. See Doc ID# 22-23.

[f6]

On August 22, 2013, Baker served and filed a motion for class action certification

in state court. See Doc ID# 30. On January 27, 2014, the court denied class action

certification. This appeal follows.
STATEMENT OF THE FACTS

[K7]

Baker purchased a 2003 Pontiac Grand Am from Global Auto on July 28, 2007.

See ID# 68. Baker financed the purchase in part by agreeing to a retail installment sales

contract with Global Auto. Id Global Auto conducted the credit investigation, prepared

the loan documents, and negotiated the finance rate and fees that would apply to the
contract. Baker was directed to make payments to Global Auto. However, she failed to

make the agreed upon payments, and eventually the vehicle was repossessed. Baker did
not make any further payments or attempt to recover the vehicle.
2

[^|8]

RW Enterprises and Global Auto are separate and distinct business entities. RW

Enterprises is owned solely by Westby, and has no officers, agents, or employees in
common with Global Auto. RW Enterprises is in the business of financing automobile
purchases.

Prior to Baker's default, Global Auto assigned her contract to RW

Enterprises. Global Auto continued to service the loan, and collected whatever payments
Baker made prior to her default.
[1)9]

Baker's current motion to certify a class action covers a putative class of over 500

persons who, over the course of the preceding five years, have purchased a vehicle from
Global Auto. Baker claims these purchases involve retail installment contracts similar to
her own. The contracts, as well as the other documents included therewith, consist of

nearly 3000 pages.

Significantly, none of the 500 retail installment contracts are

identical. Each transaction consists of different purchase amounts, payment histories,

finance charges, annual percentage rates, etc.
LAW AND ARGUMENT

I.

Standard of Review

[f10] The district court has broad discretion in deciding whether to certify a class action
under Rule 23(b), N.D.R.Civ.P. Peterson v. Dougherty Dawkins. Inc.. 1998 ND 159, ^ 9,
583 N.W.2d 626. The district court's decision will not be overturned on appeal unless the
court abuses its discretion.

Id. An abuse of discretion by the district court is never

assumed, and the burden is on the party seeking relief affirmatively to establish it.

Martin v. Trinity Hosp.. 2008 ND 176, K 17, 755 N.W.2d 900. The district court abuses
its discretion only when it acts in an arbitrary, unreasonable, or unconscionable manner,
or when its decision is not the product of a rational mental process leading to a reasoned
3

determination. Id. The party seeking relief must show more than the district court made
a "poor" decision. Instead, the Appellant must convince this court that the District Court
abused its discretion under Rule 23. Id.

II.

Requirements for Class Certification

[fll] The trial court has broad discretion in determining whether to certify a class
action under N.D.R.Civ.P. 23. Klagues v. Maintenance Eng'g. 2002 ND 59, ^ 6, 643

N.W.2d 45. Rule 23 imposes four essential requirements. All four requirements must be

met, and the party moving for class certification carries the burden of proving each:
1) The class is so numerous or so constituted that joinder of all members, whether or
not otherwise required or permitted, is impracticable;
2) There is a question of law or fact common to the class;

3) A class action should be permitted for the fair and efficient adjudication of the
controversy; and

4) The representative parties fairly and adequately will protect the interests of the
class.

Ritter. Laber & Associates. Inc. v. Koch Oil. Inc.. a Div. of Koch Indus.. Inc.. 2001 ND

56, 623 N.W.2d 424, 426.

[1J12] Rule 23(c) provides thirteen factors that a trial court is directed to consider in
determining whether a class action should be permitted for the fair and efficient
adjudication of the controversy:
(A) whether a joint or common interest exists among class members;
(B) whether prosecuting separate actions by or against individual class members
would create a risk of inconsistent or varying adjudications with respect to
individual class members that would establish incompatible standards of
conduct for a party opposing the class;

(C) whether adjudications with respect to individual class members as a practical
matter would be dispositive of the interests of other members not parties to
the adjudication or substantially impair or impede their ability to protect their
interests;

(D) whether a party opposing the class has acted or refused to act on grounds that
apply generally to the class, so that final injunctive relief or corresponding
declaratory relief is appropriate with respect to the class as a whole;
(E) whether common questions of law or fact predominate over any questions
affecting only individual members;
(F) whether other means of adjudicating the claims
impracticable or inefficient;

and defenses are

(G) whether a class action offers the most appropriate means of adjudicating the
claims and defenses;

(H) whether members not representative parties have a substantial interest in
individually controlling the prosecution or defense of separate actions;

(I) whether the class action involves a claim that is or has been the subject of a
class action, a government action, or other proceeding;
(J) whether it is desirable to bring the class action in another forum;
(K) whether management of the class action poses unusual difficulties;
(L) whether any conflict of laws issues involved pose unusual difficulties; and
(M) whether the claims of individual class members are insufficient in the
amounts or interests involved, in view of the complexities of the issues and
the expenses ofthe litigation, to afford significant relief to the class members.
The trial court is to weigh these factors, with no one factor predominating over the others.
Klagues. 2002 ND 59, J 8, 643 N.W.2d 45.

fl|13]

The District Court analyzed Baker's claim with regard to each of the Rule 23

factors and sub-factors and determined, overall, they weigh against certification.

On

appeal, Baker conducts her own analysis, arguing the district court abused its discretion

in reaching its ultimate conclusion. A thorough review of the facts of the case, as well as
controlling precedent, shows that Baker's analysis is faulty.
III.

N.D.R.Civ.P. 23(c): Fair Adjudication of the Controversy

A. Whether a joint or common interest exists among class members;

[1(14] A joint or common interest is not the same as the requirement for a common
question of fact or law. Klagues. 2002 ND 59, | 11, 643 N.W.2d 45. Factor (A) is not
satisfied simply by showing a common interest in recovery, or a common nucleus of

facts. Id. U 12. "Generally, a common interest exists if one class member's failure to

collect would increase the recovery of the remaining members, of it the defendant's total
liability does not depend on how the recovery of the claim is distributed among the class
members." Id. f 11.

ffll5]

As the District Court correctly noted in its analysis, the remedy for usury is

defined by statute. Assuming a member of the putative class puts forth a meritorious
claim, they will recover twice the amount of the interest paid plus 25% of the principal
paid, or an offset against principal of twice the amount of interest remaining to be paid, or
a forfeiture of all interest due plus a forfeiture of 25% of the principle. NDCC § 47-1410. The recovery of one class member would have absolutely no bearing on the recovery
of another. On the contrary, each potential class member has an individualized amount

they claim is owed to them. A plaintiff advancing a meritorious cause of action under the

Retail Installment Sales Act ("RISA") would likewise receive individualized damages,
defined by statute, consisting of recovery of finance, delinquency, and collection charges.
NDCC §51-13-07.

fl[16] Factor (A), as Baker concedes, does not favor class certification.
6

B. Whether prosecuting separate actions by or against individual class
members would create a risk of inconsistent or varying adjudications
with respect to individual class members that would establish
incompatible standards of conduct for a party opposing the class;
[1(17]

Baker argues that differences between the federal court findings in Delorme. her

counsel's previous action against the defendants, and state court findings in the current

action, tend to show that factor (B) favors class certification. She specifically highlights
federal court's holding in Delorme that Global Auto's sale to Delorme fell under the
Retail Installment Sales Act, NDCC § 51-13, which, under this Court's holding in

Mandan Supply. Inc. v. Steckler. 244 N.W.2d 698 (N.D. 1976), meant the contract was

subject to RISA, rather than usury statutes. When RW Enterprises moved for summary
judgment on the usury claim in Baker's case, the state district court denied summary
judgment, stating a question of material fact existed. ID# 104 at t 19-24. The court
looked specifically at the numerous disclosure requirements of RISA, and determined

that a question of material fact existed regarding whether Baker's contract complied with
each requirement. Those disclosure requirements include, among other things, the cash
price of the purchase, down payment, trade in allowance, unpaid balance, insurance costs,
official fees, amount financed, finance charges, total payments, and number of payments.

[1(18] More importantly, these rulings actually illustrate the high degree of variance
between the merits of individual claims which Baker seeks to certify into her class. The

discrepancy between these two claims illustrates the case-by-case analysis required of
each member of the putative class, thus affirming the district court's concern that
allowing a class action to proceed would be no more efficient than requiring individual
lawsuits.

Each claim would present varying facts, and would rise or fall based on

individual, and differing, merit.
C. Whether adjudications with respect to individual class members as a
practical matter would be dispositive of the interests of other
members not parties to the adjudication or substantially impair or
impede their ability to protect their interests;

fl[19] The District Court determined that because each potential class member's claim
rises or falls on its own merit, one potential class member emerging unsuccessful in

prosecuting his claim would not substantially affect or impede any other member from
pursuing their claim. ID# 104 at ^ 43. This argues against class action certification. On
appeal, Baker speculates that the trial court could issue a blanket ruling that any contract

containing certain provisions, such as a $25.00 late fee, ipso facto violates the Retail
Installment Sales Act. This hypothetical dramatically oversimplifies the scope of inquiry

that would be required by the Court in order to determine the worthiness of each claim.

[1(20] Significantly, the cash price and total balance due, as set forth in the individual
contracts, differ from purchase to purchase, as does the finance charges and amount
financed. Likewise, loan fees and document administration fees vary from purchase to

purchase, and late charge fees may or may not have been collected depending on whether
the buyer defaulted on payment. By now, many of the putative class members will have
finished making payments altogether.

Determining whether all 500-plus contracts

support Baker's theory, again, necessitates the scrutiny of a broad range of variables,
encompassing nearly 3000 pages of individual contracts. As a practical matter, the trial
court adjudicating one individual claim would present far less common applicability to
the remaining claims than Baker would have the court believe. Therefore, this factor

does not support class certification.

8

D. Whether a party opposing the class has acted or refused to act on
grounds that apply generally to the class, so that final injunctive relief
or corresponding declaratory relief is appropriate with respect to the
class as a whole;

[1(21] Injunctive relief would provide only nominal, if any, benefit to the proposed class
members. Assuming Global Auto has failed in a particular case to make satisfactory
RISA disclosures, statutory remedies are available to the affected party with or without
the court issuing a superfluous injunction. Declaratory relief is not practical, because

once again, an individualized determination that the act was violated must be made for
each contract. The District Court correctly determined that factor (D) does not favor
class certification.

E. Whether common questions of law or fact predominate over any
questions affecting only individual members;

[1(22] There is no precise test governing the determination of whether common
questions predominate over individual claims. Weriinger v. Champion Healthcare Corp..
1999 ND 173, %33, 598 N.W.2d 820. Rather, a pragmatic assessment of the entire action
and all of the issues is involved in making the determination. Id.

[1(23] Baker's argument on appeal is essentially that, even though each contract will
contain different loan amounts, percentage rates, payment histories, etc., factual

uniformity exists because putative class members would all claim their contracts violate
RISA and/or usury laws.

While Baker might allege the same statutory violation

pertaining to each putative class member, the questions of fact predominating over each
claim will vary widely.

[1J24]

While RISA does specify uniform requirements, the basic question of whether a

violation occurred in a particular case must still be determined by looking at what
9

disclosures were made in each individual contract. Regarding usury, each contract differs
as to cash price, amount financed, finance charges, loan fees, whether late fees were
collected, etc. This means that even if the court were to find that one or more contracts

fell under usury law, rather than RISA, individual calculations would still be required to
determine whether the statute was actually violated.

[^[25] While certain elements of uniformity may exist between some contracts,
individual questions predominate. The District Court was correct in holding that factor
(E), on balance, does not support class action certification.
F. Whether other means of adjudicating the claims and defenses are
impracticable or inefficient;

flJ26]

The District Court noted that the wording of factor (F) is "impracticable", and not

"impractical."

Something is impracticable if it is incapable of being performed or

accomplished by the means employed or at command. Merriam-Webster's Collegiate

Dictionary, 11th Edition. The District Court found that, considering the claims, the Court
system was capable of accomplishing resolution on an individual basis, and that separate
adjudication was not impracticable.

Baker's counter-argument relies on the faulty

presumption that liability for each claim is a given, and the only function remaining is
meting out damages. As previously noted, this is incorrect. Each contract presented by
Baker requires individualized scrutiny by the Court. The District Court did not abuse its

discretion in determining that such scrutiny was no more efficiently accomplished by
reviewing 500 claims at once, rather than on an individual basis when presented by those
individuals affirmatively seeking relief.

10

G. Whether a class action offers the most appropriate means of
adjudicating the claims and defenses;

[1J27] Baker's argument on appeal as to factor (G) is essentially that the District Court
abused its discretion in failing to presuppose that each of the approximately 500 putative
class members has a meritorious claim against the defendants, and that damages are

easily computed by compelling the defendants to produce records of every putative class
member's transactional history, and then allowing each class member to produce their
own evidence if they wish to challenge the outcome. This is a self-serving, one-sided

proposal.

While it would undoubtedly provide a convenient method for Baker to

prosecute a class action claim, it would also eviscerate the ability of the defendants to
fairly defend themselves in court.

[1(28] Factor (G) does not ask whether a class action offers the easiest path to a
particular litigant's desired outcome. Rather, it asks whether a class action offers the
most appropriate means of adjudicating the claims and defenses (emphasis added). The
defendants must be given the opportunity to compel each claimant to prove that they are

actually entitled to relief. Therefore, the District Court correctly held that factor (G) does
not favor class certification.

H. Whether members not representative parties have a substantial
interest in individually controlling the prosecution or defense of
separate actions;

[1(29] Addressing factor (H), the District Court held: "The Court can conceive of some
potential members having no interest whatsoever in pursuing any claim at all... Others
may want to simply initiate an action on their own, negotiate a quick settlement, and
move on without waiting for a class action to move through Court. Still others may want

11

to fully litigate their own claims, and control their own destinies without reliance on the
attorneys chosen by Baker... This factor neither favors, nor disfavors class certification."

[11^0]

Baker attacks this holding as merely speculative.

She then offers her own

speculation that claimants in this matter would be unwilling to pursue individual actions.

"They may very well choose to stay within the class because of lack of personal
resources to advance individual claims." Appellant Brief, ^ 43. While this could be
possible in some cases, it is unsupported by any facts presented by Baker. At best, this

argument is no less speculative than the analysis of the District Court. There is no

justification to find that the District Court abused its discretion in making a neutral
determination as to factor (H).
I.

Whether the class action involves a claim that is or has been the

subject of a class action, a government action, or other proceeding;
[1(31]

In addressing this factor, the District Court considered Delorme v. Autos. Inc.. et.

ah, 4:1 l-cv-039, one of the cases brought by Baker's attorneys against the same present
defendants.

Delorme brought claims similar to Baker's, and applied for class action

certification. The U.S. District Court identified many of the same problems found by the
state court in the current action, and denied certification. Noting the defendants had
already defended themselves in a substantially similar proceeding, the Baker state court
determined factor (I) does not favor class certification.

fl|32] On appeal, Baker erroneously claims that class action certification was denied in

Delorme simply because the plaintiff settled her case prior to trial, in tribal court. This is
demonstrably not true.

See Delorme v. Autos. Inc. et. al.. 2012 WL 1606636 (Not

Reported in F.Supp.2d). The U.S. District Court fully considered Delorme's request for

12

class certification, and denied certification on the merits. Id. See also Doc ID# 45. The

District Court correctly held that because the defendants have already defended
themselves in a similar action in which class certification was likewise sought, factor (I)
argues against certifying Baker's claim.
J. Whether it is desirable to bring the class action in another forum;

fl[33] The District Court noted that a class action claim would likely not be viable in
federal court, based on the federal court's earlier ruling on essentially the same issues in
Delorme. This leaves Ward County as potentially the only forum still available for Baker

to attempt certification of a class action against the appellees.
K. Whether management of the class action poses unusual difficulties;

fl|34] Baker argues the entire putative class will benefit if the Court makes a declaratory
ruling that charging a $25.00 late fee is a willful violation of RISA, which she claims will

apply to every proposed class member. Under her theory, the Court can then lump the
claims together and apply the statutory damages formula to the loan records provided by
Baker. This would present many of the same difficulties discussed under factor (G), and
lead to an inequitable adjudication of non-meritorious claims.

[Tf35] Contrary to Baker's argument, there is not one action which would control the
outcome for the entire class. As the District Court noted, there are essentially 500 or
more "mini-actions" that will need to be individually analyzed. The Court did not abuse

its discretion is holding that this complexity would pose unusual difficulties to
management of a class action.
L. Whether any conflict of laws issues involved pose unusual difficulties;

[1J36] There do not initially appear to be any difficulties relating to conflict of laws.
13

M. Whether the claims of individual class members are insufficient in the

amounts or interests involved, in view of the complexities of the issues
and the expenses of the litigation, to afford significant relief to the
class members.

ffl37]

Based on the theory of recovery promulgated by Baker, the prevailing members

of her proposed class would recover offsets of interest and fees, but little or no monetary
recovery. With that in mind, Baker and many of the proposed class members may find it
difficult to obtain individual legal representation. The District Court determined this to
favor class certification.

[^[38] In their totality, factors (A) through (M) very clearly do not favor class
certification. It cannot be said that the District Court abused its discretion in holding that
a class action would fail to promote a fair and efficient administration ofjustice.
IV.

Fair and adequate representation of the interests of the class.

[^[39] On October 15, 2012, Baker's attorneys commenced a third action based upon a
motor vehicle purchase from Global Auto. In Davis v. Autos. Inc.. Case No. 51-2012CV-01124, Brandy Davis, individually and on behalf of all similarly situated persons,

alleges that Autos, Inc. charged a "usurious interest rate". Paragraph 3 of the Davis
Complaint alleges "Brandy Davis brings this action on her own behalf, and on behalf of
all other persons who have engaged in retail consumer credit transactions with the
Defendant."

[f40]

Davis was the third, putative class action filed by Baker's attorneys based upon

automobile purchases from Global Auto. Although Davis was dismissed by stipulation

of the parties, that did not occur until after the Notice of Appeal was filed in this
14

action. Under these circumstances, the "adequacy" of representation requirement of Rule

26(b)(2)(C) remains a relevant factor that does not favor certification.
CONCLUSION

CTJ41] Certification of a class action requires the essential elements of N.D.R.Civ.P. 23
to be satisfied.

The District Court did not abuse its discretion in determining that

certification of Baker's action would fail to promote a fair and efficient administration of

justice, or that Baker does not fairly and adequately represent the class.
fl[42] The District Court made a reasoned holding, fairly weighing the facts before it,
and applying them to the appropriate rules and standards. The Court did not abuse its
discretion in reaching its ultimate conclusion. Therefore, Appellees RW Enterprises and
Randy Westby respectfully request that the Supreme Court affirm the District Court's
judgment.

Dated this 14th day of April, 2014.
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