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STATEMENT OF THE ISSUES
1.

Whether Job Service North Dakota erred in applying the 20 factor
common law test, rather than the test contemplated by N.D.C.C. §5201-01(18)(k), in determining that landmen referred by BAHA were
employees rather than independent contractors.

2.

Whether the decision by Job Service North Dakota is supported by the
preponderance of the evidence.

3.

Whether the conclusions of law made by Job Service North Dakota
are supported by the findings of fact.
STATEMENT OF THE CASE
[1]

Job Service North Dakota (“JSND”) conducted a random audit

of BAHA Petroleum Consulting Corp. (“BAHA”) in April, 2013. As part of
the audit, BAHA submitted a Worker Relationship Questionnaire on the
landman position requested by JSND.

(App. 006).

In answering the

Questionnaire, BAHA incorrectly stated that landmen were paid an hourly
rate. (App. 008). However, hundreds of invoices provided for the field
representative’s review during the audit substantiated payment of a daily rate
and testimony further confirmed this. (App. 010; 074). The Questionnaire
also showed that the specific tasks performed by the landmen are identical to
those identified in N.D.C.C. §52-01-01(18)(k)(1)-(6). (App. 006). The
1

invoices supplied by BAHA confirmed that the payment of the daily rate
was directly tied to the performance of the specific tasks. (App. 010).
[2]

On June 21, 2013, a JSND field representative issued a Notice

of Determination to BAHA which found that landmen referred by BAHA to
its oil company clients were actually employees of BAHA rather than
independent contractors. (App. 001). BAHA appealed that determination to
JSND on June 27, 2013. (App. 005). A telephonic hearing was held before
a JSND appeals referee on January 15, 2014. (App. 004). Brad Hingtgen,
landman and co-owner of BAHA, and Brett Brothers, an experienced
landman, testified on behalf of BAHA. (App. 0024). No other witnesses
offered testimony that conflicted with theirs.
[3]

The appeals referee issued his decision on January 29, 2014

affirming the initial determination that landmen were employees. (App.
138). In reaching his decision, the referee used the 20 factor common law
analysis under N.D. Admin C. §27-02-14-01(5).

Id.

BAHA requested

bureau review of the decision on February 3, 2014. (App. 123). Bureau
review was denied on February 14, 2014 (App. 127); a petition for judicial
review was filed on March 7, 2014. (App. 129). The District Court, Judge
Paul Jacobson, affirmed the decision of the appeals referee in an Order dated

2

September 24, 2014. (App. 133). Notice of Entry of Order was served on
October 24, 2014 and BAHA thereafter timely served and filed its Notice of
Appeal to this Court on December 15, 2014. (App.135).
STATEMENT OF FACTS
[4]

The nature of BAHA’s business is to provide referrals to

exploration and production companies including referrals of individuals to
provide landman services. (App. 061). BAHA itself is not an exploration
and production company, but is strictly in the business of referring others
who provide services to oil companies. Id.
[5]

The general responsibilities of a landman include acquiring

mineral and surface rights for oil company use; developing contracts and
right of way agreements; negotiating leases; researching public and private
records to determine ownership of mineral rights; reviewing the status of
titles and so forth. (App. 062). These responsibilities are carried out on
behalf of the oil companies; not BAHA. Id. Both Mr. Hingtgen and Mr.
Brothers provided testimony in this regard.
[6]

Mr. Brothers, who began his landman experience in Oklahoma

and has been in the business for over eight years, testified that his work as a
field landman involved working primarily from his home office, his car and
the courthouse as he researched property ownership and negotiated oil and
3

gas leases. (App. 098, 106). Mr. Hingtgen, who has worked as a field
landman since 1995, provided similar testimony. (App. 062).
[7]

Brothers and Hingtgen testified that landmen referred by

BAHA were paid a “day rate”.

(App. 067).

Documentary evidence

consisting of invoices offered into evidence supported their testimony.
(App. 010). These invoices substantiated that the compensation paid to the
workers was tied directly to performance of the specific tasks rather than the
number of hours worked. Id.
[8]

Landmen referred by BAHA received no benefits such as

vacation, health or life insurance, profit sharing, or 401K contributions.
(App. 068). They were issued 1099s rather than a W-2. (App. 011-018).
No federal or state taxes were withheld from their wages. Id. Most landmen
had their own federal Tax Identification Numbers. (App. 082).
[9]

Hingtgen testified that prior to 2013, BAHA had no formalized

independent contractor agreements with the landmen referred to oil company
clients. (App. 062, 067).
LAW AND ARGUMENT
A.

STANDARD OF REVIEW
[10] The question of whether a worker is an employee or

independent contractor is a mixed question of law and fact. Matter of BKU
4

Enterprises, Inc., 513 N.W. 2d 382, 387 (N.D. 1994); Turnbow v. Job
Service North Dakota, 479 N.W. 2d 827, 830 (N.D. 1992); Midwest
Property Recovery, Inc. v. Job Service North Dakota, 475 N.W.2d 918, 922
(N.D. 1991). On review of a JSND decision, the Court must “separately
inquire whether the order or decision is 'not in accordance with the law';
whether 'the findings of fact made by the agency are not supported by a
preponderance of the evidence'; and, whether the conclusions of the agency
'are not supported by [the] findings of fact'.” Midwest Property, 475 N.W.2d
at 922. Furthermore, “the underlying predicate facts are treated as findings
of fact, and the conclusion whether those facts meet the legal standard is a
question of law.” Matter of BKU Enterprises, 513 N.W.2d 382, 387 (ND
1994). Questions of law are fully reviewable on appeal. Bishop v. N.D.
Workforce Safety & Ins. Fund, 2012 ND 217 ¶ 6, 823 N.W. 2d 257; Sloan v.
N.D. Workforce Safety & Ins. Func, 2011 ND 194 ¶ 5, 804 N.W. 2d 184;
Auck v. N.D. Workforce Safety & Ins. Fund, 2010 ND 126 ¶9. 785 N.W. 2d
185; Workforce Safety & Ins. Fund v. Larry’s On Site Welding, 2014 ND
81, ¶13.
B.

APPLICABLE LAW
[11] The question of how the position of landman is to be treated

from an employment standpoint is a case of first impression in North
5

Dakota. In a typical scenario under N.D.C.C. §52-01-01(17)(e), JSND is
required to establish that the services performed by an individual are for
wages or under a contract of hire. According to the statute, a presumption of
employment then arises subjecting the individual to the North Dakota
Unemployment Compensation law unless it is shown that the individual is
an independent contractor as determined by the “common law test”. Id.
This “common law test”, however, has no application to landmen since the
passage of SB2245 in 2011, codified as N.D.C.C. §52-01-01(18)(k).
[12] Landmen have long been recognized as falling outside the
conventional definition of employment and treated as exempt under most
states’ unemployment insurance programs.

(ADD. 004)

The general

practice of an independent field landman is to serve oil companies by
researching courthouse records to determine ownership, prepare the
necessary reports, and locate mineral and land owners. They also negotiate
oil and gas leases and various other agreements, obtain necessary corrective
documents and conduct surface inspections for the oil companies before
drilling begins. (App. 062).
[13] Historically, landmen across the country have been treated as
independent contractors who owned and operated their own businesses and
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performed similar tasks which essentially required no control or supervision
by the oil company client. (ADD. 003) In the early 1980’s, the North
Dakota Legislature created an exemption from unemployment coverage for
landmen if certain criteria were met. Id. The initial legislation, however,
did not include the payment of a “daily rate” language which unfortunately
created inconsistency and confusion in the industry and with JSND. Id.
[14] After a random audit was conducted of a broker, one similar to
BAHA, the oil industry sought clarification of the exemption so that
landmen and brokers alike had assurances that the position would be treated
by JSND as an independent contractor. Id. In 2011, the oil industry sought
to amend §52-01-01(18)(k), through SB2245, to include language specifying
the exemption would include a “daily rate of pay”; the common method of
payment among landmen throughout the country.
[15] The Chair of the House Business, Industry and Labor
Committee noted at its hearing on SB2245 that, “the request [for the
amendment] came from the oil industry addressing the historical utilization
of landmen and their non-participation in as [sic] being exempt from Job
Service fees and also from the benefits associated with unemployment”. Id.
Ron Ness, then the Executive Director of the North Dakota Petroleum
Council, confirmed the Chairman’s observations and further explained that
7

“the individuals who are landmen who own and operate their own
companies are not involved in the UI claim benefit process whatsoever”. Id.
[16] JSND’s position on the SB 2245 was neutral. (ADD. 005) In
testimony before the Committee, former JSND Executive Director, Maren
Daley stated that the “driving force for the amendment is the risk of liability
and the uncertainty of determinations under the 20 point common law
test”. (Emphasis supplied). (ADD. 016)
[17] After passage of the amendment in 2011, landmen were
considered to be independent contractors if they were paid a daily rate,
worked under a contract and performed the specific tasks that coincide with
those that are contained in §52-01-01(18)(k). (ADD. 019)
[18] The 20 factor common law test was no longer implicated
unless, as Daley testified:
…[i]f a random audit were done, we would expect to see
some connection between the payment of a daily rate and
specific tasks done. We are flexible, we are not hardline
on what type of documentation there is but payment of a
daily still has to be tied to the performance of the specific
landman task. This statute only applies to landmen, so
you can’t call everybody a landman. If they get paid
vacation and if they are doing tasks other than
landman tasks, it could put them in jeopardy. What I
mean by jeopardy, then we would go to the 20-point
test and there is serious concern as to whether they could
pass the 20-point test. (Emphasis supplied). (ADD. 006)

8

[19] She further testified regarding application of the test:
This is a much easier test to pass, but still not a complete
exemption from analysis under the 20 point test if there
is not evidence to show connection between payment
of a daily rate and completion of the tasks. (Emphasis
supplied). (ADD. 017)
Here there was strong evidence to show connection between the daily
rate paid to the landmen referred by BAHA and the performance of
the specific tasks done by those landmen. JSND improperly analyzed
this position using the 20 point common law test.
C.

THE APPEALS REFEREE APPLIED THE INCORRECT
TEST IN DETERMINING EMPLOYMENT STATUS OF
BAHA LANDMEN
[20] BAHA does not challenge the fact that, prior to 2013, it did not

use the formalized independent contractor agreements as envisioned by
N.D.C.C. §52-01-01(18)(k) and this made it subject to an analysis of the
relationship between the company and the landmen it referred to oil
company clients.

This does not, however, automatically subject it to

analysis under the common law test. Of significance to the issue of the
proper analysis to be used is the acknowledgement by the appeals referee
that these landmen were paid a day rate and the uncontroverted evidence in
the record that the work performed coincided directly with those tasks set

9

out in N.D.C.C. §52-01-01(18)(k). (App. 062, 067, 145). The landmen met
two of the three key criteria former JSND Executive Director Daley testified
were “strong indicia of an independent contractor status.” (ADD. 016)
[21] The appeals referee had before him uncontroverted evidence
showing payment to landmen of a daily rate. (App. 010). The evidence
further provided the requisite substantiation that the compensation paid to
the landmen was tied directly to performance of the specific tasks they were
required to perform by the oil company rather than the number of hours
worked. Id.
[21A] Moreover, the Questionnaire and testimony given at the hearing
on this matter showed unequivocally that the landmen received no benefits
such as vacation, health or life insurance, profit sharing, or 401K
contributions. (App.068) They were issued a 1099 rather than a W-2; (App.
011-18) no federal or state taxes were withheld from their wages. (App.068)
Most landmen have their own federal Tax Identification Number. (App.
082) These are the types of acceptable evidence JSND attested to would not
give rise to implication of the 20 factor common law test to avoid the risk to
landmen of liability. (ADD. 017)

10

[22] The test advocated by JSND to the Legislature should have
been applied when this random audit was performed of BAHA. BAHA met
two of the three strong indicia of independent contractor status. When
requested to provide evidence that the work performed by the landmen it
referred to its oil company clients was directly tied to the payment of a daily
rate, BAHA did so. No evidence was introduced to contradict it. Despite
this, JSND conducted a full analysis under the 20 factor common law test
and from that made a determination that BAHA had the “right to control”
these landmen and, therefore, they were employees rather than independent
contractors of BAHA. This decision is not supported by the weight of the
evidence and the resulting conclusions of law are not supported by the
findings of fact. The decision must, therefore, be reversed.
D.

APPEALS REFEREE’S FINDINGS ARE NOT SUPPORTED BY A
PREPONDERANCE OF THE EVIDENCE
[23] Inquiry under the 20 factor common law test was unnecessary.

Yet, JSND continued with its analysis under the common law test and did so
improperly. N.D. Admin. C. §27-02-14-01(5)(b) sets forth the 20 factors of
the "common law test" for determination of employment status. In his
application of the facts to these factors, the appeals referee erred in
concluding that the landmen referred by BAHA to oil companies in western
North Dakota were BAHA’s employees. No reasoning mind could have
11

reasonably determined that the factual conclusions were supported by a
preponderance of the evidence. In fact, in most instances, the facts prove the
converse. See, Sonterre v. Job Service North Dakota, 379 N.W.2d 281, 28384 (N.D. 1985) (quoting N.D. Real Estate Comm’n v. Boschee, 347 N.W.2d
331,335 (N.D. 1984).
[24] BAHA submits that the following findings of fact made by
JSND are not supported by a preponderance of the evidence.

The

undisputed evidence shows that these landmen met the legal standard of
independent contractors.
1.

Error in Application of Weighted Factors under the
Common Law Test

[25] The appeals referee determined that the following seven of
eight weighted factors weighed in favor of “employee” versus “independent
contractor” status. In doing so, he failed to consider the undisputed evidence
and erred as a matter of law in applying the factors to the evidence as he
perceived it. As a result, the determination must be reversed.

N.D.C.C.

§28-32-46.
Finding 14. Factor-Furnishing of tool and materials “The
fact that the person or persons for whom the services are
performed furnish significant tools, materials, and other
equipment tends to show the existence of an
employer/employee relationship.” N.D. Admin. C. §2702-14-01(5)(b)(14).

12

[26] The appeals referee’s findings here are in conflict. He finds
that landmen are “required” to own a certain type of equipment or “gear” in
order to perform their work. (App. 145). He found also that because of the
“nature of the costs associated with this equipment and the vehicle
investment, this factor would normally weigh in favor of an independent
contractor.” Id. He concludes, however, that because BAHA required the
landmen to use this equipment and drive a specific type of vehicle, it
indicated a right of control.

Nothing in the record substantiates these

findings and that conclusion.
[27] The evidence actually establishes that landmen referred by
BAHA possess their own equipment usually comprised of a computer, home
office, office supplies, printer, fax machine, scanner and 4-wheel drive
vehicle. (App. 069). This equipment is not provided by or paid for by
BAHA. It is a “cost of doing business” for the landman. Id., (App. 099).
No testimony was offered that BAHA “require” the landmen to use a 4wheel drive, or any other specific type of, vehicle to perform their work for
the oil companies. These are the tools purchased and used by landmen in
order to accomplish the work they do for the oil company. BAHA has no
right to require them to purchase any specific equipment; therefore, no right
of control. (App. 157)
13

Finding 15. Factor-Significant investment “If the person
invests in facilities that are used by the person in
performing services and are not typically maintained by
employees, that factor tends to indicate that the person is
an independent contractor.” .” N.D. Admin. C. §27-0214-01(5)(b)(15).
[28] While the appeals referee acknowledged the significant
investment on the part of the landmen, he erroneously attributes that to
BAHA. The significant investment in the equipment and vehicle is that of
the landman; not BAHA, the referral source. (App. 070, 103-4) These are
the tools of his/her trade which they bring to the job. (App.069-70) The
evidence here, which again is uncontroverted, establishes that the landmen
referred by BAHA made the investment. (App. 157, 161) This factor weighs
in favor of independent contractor status.
Finding 16. Factor-Realization of Profit or Loss “A
person who may realize a profit or suffer a loss as a result
of the person's services (in addition to the profit or loss
ordinarily realized by employees) is generally an
independent contractor, but the person who cannot is
an employee. If the person is subject to a risk of
economic loss due to significant investment or bona fide
liability for expenses that indicates that the person is an
independent contractor." N.D. Admin. C. §27-02-1401(5)(b)(16). (Emphasis supplied).
[29] In concluding the landmen were not in a position to realize a
profit or loss from the services performed, the appeals referee ignored the
record evidence and significant legislative and industry history.
14

The

uncontroverted testimony in this record establishes that landmen referred by
BAHA could, and did, realize profit and some suffered losses in their
businesses. The manner in which landmen work and are paid is much
different than an individual who is an employee.
[30] In his testimony, BAHA’s owner and long-time landman, Brad
Hingtgen gave two examples of how landmen have lost a day’s wages by
mishandling the business. In one example, the landman has driven to the
wrong area or courthouse so must forfeit the time and wages spent engaged
in that erroneous task. (App. 070). Another example is that of the landman
obtaining incorrect information and, thereafter, not being able to charge the
client for making the necessary corrections. The landman’s time is lost; the
profit is lost and the landman must absorb the expenses associated with the
work. Id. Mr. Brothers gave similar testimony that as a landman, he is able
to realize profit and is susceptible of suffering losses depending on how he
operates his business. (App. 103-4).
[31] The proper application of their undisputed testimony to this
factor leads to the logical conclusion that landmen operate their businesses
as do other business owners. They buy their own equipment, supplies,
vehicles, computers and rent office space. It is only the landman who has an
investment in this business and only the landman who can profit or lose from
15

it depending on how the business is managed. In this sense, he is more akin
to an independent contractor.
[32] Moreover, a landman can make a greater profit by contracting
to work for more than one oil company at a time, which testimony and
practice in the industry shows occurs. (App. 107) In those cases, the
landman may do title searches at the same courthouse for two or three
different oil companies on the same day and charge three separate daily
rates. As an independent contractor he is allowed to do that; an employee is
not. The greater weight of evidence in the record on this factor weighs in
favor of independent contractor status.
Finding 17. Factor-Working for more than one firm at a
time. “If a person is able to perform services under
multiple contracts for unrelated persons or firms at the
same time that indicates that the person is an independent
contractor.” N.D. Admin. C. §27-02-14-01(5)(b)(17).
[33] In his analysis of this factor, the referee found that although
landmen referred by BAHA were free to work for others, there was “no
indication that the workers perform their services for other firms.” (App.
146) As with several other factors, the appeals referee ignored the direct
record evidence on this factor, as well. The record evidence establishes
BAHA landmen did work for other firms.

16

[34] Mr. Hingtgen testified he knew landmen who, while working for
his clients, also worked for other oil companies and other businesses. (App.
062). In fact, he testified that “…there were four Landmen in 2013, 2012,
actually I guess and into 2013, that worked for two different
companies…who requested that we bill on an hourly rate”. (App. 068).
This testimony shows unequivocally that at the time the audit was
conducted, four of BAHA’s landmen were actually working for different
companies.

This evidence demonstrates an independent contractor

relationship existed here; an employee would be prohibited from doing this.
[35] Despite evidence establishing that landmen referred by BAHA
were free to work for other oil companies, and did so, the appeals referee
found an “absence of such a showing” and concluded this factor weighed in
favor of landmen being employees of BAHA.

This finding is directly

contrary to the record evidence and legislative intent. When the evidence is
properly analyzed, it supports a finding of an independent contractor
relationship. The appeals referee’s finding on this factor disregards the
undisputed facts and must be reversed. See, N.D.C.C. § 28-32-46.
Finding 18. Factor-Making services available to the
general public . "If a person makes the person's services
available to the general public on a regular and consistent
basis that indicates an independent contractor
relationship." N.D. Admin. C. §27-02-14-01(5)(b)(18).
17

[36] On this factor, the appeals referee concluded because there was
no evidence that the landmen “advertised themselves as independent
contractors or otherwise make themselves available to the general public as
independent contractors”, they were BAHA’s employees. (App. 146)
[37] Nowhere in this rule is there a requirement that the workers
“advertise” their services to the public in order to qualify as independent
contractors. The record, however, shows that some of the landmen referred
by BAHA advertised their availability through the American Association of
Professional Landmen and other association networks. (App. 063, 110).
[38] BAHA had no exclusive or non-compete agreements with these
landmen; they were free to seek out other business opportunities while
working for the oil companies to whom BAHA referred them. (App. 07071) Many of them did so. Id. In the industry, landmen will make their
services available to other brokers and/or oil companies. (App. 107-108).
[39] When the evidence is analyzed correctly, this factor weighs in
favor of independent contractor status. The appeals referee’s decision is not
in accordance with the law and must be reversed. N.D.C.C. § 28-32-46.
Finding 19. Factor-Right to Discharge: "The right to
discharge a person indicates that the person is an
employee and the person possessing the right is an
employer." N.D. Admin. C. §27-02-14-01(5)(b)(19).

18

Finding 20. Factor-Right to Terminate: “If the person
has the right to end his or her relationship with the person
for whom the services are performed at any time he or
she wishes without incurring liability, that factor
indicates an employer-employee relationship. “ N.D.
Admin. C. §27-02-14-01(5)(b)(20).
[40] Of the 20 factors in the common law test, the right to discharge
and terminate are perhaps the most difficult to analyze within the context of
the landman position and which give greater credence to the Legislature’s
efforts to remove this position from what the former Executive Director
called “the risk of liability and uncertainty of the determinations under the
20 factor common law test”. (App. 016 ) Given the nature of the oil
business, landmen go where the work is; find projects for oil companies and
continue to work for them until no work is available. When the project
comes to an end, it shuts down. The landmen then look elsewhere for work.
That is the nature of the profession. (App 105). It is rare that a landman is
discharged. Id.
[41] On the issue of the right to discharge on this record, the
landmen BAHA referred to clients, both experienced landmen who offered
testimony at the hearing stated uncontrovertedly that landmen are generally
not discharged. (App. 071-72) Hingtgen testified BAHA never discharged a
landman for performance reasons. Id.

19

[42] There was no evidence in this record of any right of control on
the part of BAHA to discharge the landmen it referred to its oil company
clients.

Evidence established that, once assigned a project by the oil

company, landmen received direction and control relative to the work to be
performed only from the oil company.

(App. 104).

BAHA had no

supervisory or performance responsibilities; no ability to determine if the
landman’s work was performed satisfactorily or to discharge if it wasn’t.
(App. 071-72).
[43] The same is true from the landman’s perspective relative to
termination. Landmen generally do not walk off the job prior to completion
of the project, but will stay until no further work is available. (App. 104105) This has been the practice in the industry for over 30 years. The
appeals referee’s finding on this factor is not in accordance with the
uncontroverted facts and is contrary to the law. It must be reversed.
2.

Error in Application of Other Factors under Common Law
Test
Finding 2. Training. “Training a person…indicates that
the person or persons for whom the services are
performed want the services performed in a particular
method or manner”. N.D. Admin. C. §27-02-1401(5)(b)(2).
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[44] The appeals referee’s finding that the landmen work on behalf
of BAHA and, if unfamiliar with the job, are required to “job shadow “a
BAHA landman is not supported by the evidence.
[45] In applying this factor, the IRS generally finds that where an
individual is trained to perform services in a “particular manner” by the
entity for which those services are provided, he is an employee.
Independent contractors are free to use their own methods and manner of
doing the tasks. (ADD. 020)
[46] The record evidence actually established that landmen placed
by BAHA had the necessary experience to perform landman work for the oil
company, not BAHA. Landmen are not required to follow any particular
method or manner to accomplish their work; just that they do so on a timely
basis. (App. 101).
[47] Landmen who might require some training are asked by the
client to work for a time with a more experienced landman; not a landman
referred by BAHA. (App. 083). Mr. Brothers testified that he undertook
training on his own; not through a broker, and not through BAHA. (App.
106). He stated that most oil companies hire landmen who are experienced
and know what they are doing in the field. Id.
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[48] Nothing in the record supports the findings made by the appeals
referee that the work performed by the landmen was done for BAHA or that
BAHA wanted the services performed in a particular method or manner. To
the contrary, BAHA hired experienced landmen who knew the business and
worked without direction or interference from BAHA.

(App.

083)

Application of the IRS test and N.D. Admin. C. §27-02-14-01(5)(b)(2)
shows that these landmen were independent contractors.

The appeals

referee’s decision is contrary to the law and must be reversed.
Finding 3. Factor- Integration. "Integration of the person's
services into the business operations generally shows that the
person is subject to direction and control. When the success or
continuation of a business depends to an appreciable degree
upon the performance of certain services, the persons who
perform those services must necessarily be subject to a certain
amount of control by the owner of the business." N.D. Admin.
C. §27-02-14-01(5)(b)(3). (Emphasis supplied).
[49] The appeals referee found here that even though BAHA does
not work on the oil company sites, its business interests are “interwoven into
the very fabric of the services provided by the landmen on behalf of” BAHA
as to make their work integral to BAHA’s business. (App. 143). There is no
evidence in the record to support such a conclusion.
[50] Generally, when a worker provides the services that the
employing entity exists to provide or are essential to the company, courts
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will find that his job is “integral” to the employer’s business. (ADD. 020)
Where work performed is only peripheral to the organization’s business, the
worker is usually determined to be an independent contractor. Id.
[51] While BAHA is in the business of referring individuals to oil
companies who need services related to the work to be done in that industry;
the services provided by the landmen for those oil companies (as set out
supra), is only a small portion of that business and peripheral to the business
itself. There was no evidence offered by JSND to support a finding that the
success or continuation of BAHA’s existence depends to an appreciable
degree on the referral of landman services. As JSND noted, BAHA is also
in the business of placing other workers with oil companies. (App. 143)
Mr. Hingtgen testified that even if the landman business “dried up”,
BAHA’s referral business would survive. (App. 065). This factor favors
independent contractor status. The appeals referee’s conclusion of law is not
supported by the findings of fact and must be reversed.
Finding 11. Factor-Oral or Written Reports.
“A
requirement that the person submit regular or written
reports to the person or persons for whom the services
are performed indicates a degree of control. N.D.
Admin. C. §27-02-14-01(4)(b)(11).
[52] The appeals referee found that the landmen were required to
provide invoices and “duplicate copies of their work” to BAHA …’to ensure
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that the work has been accomplished in accordance with proper procedure
and verification the assigned project has been completed”. (App. 145) The
referee then concluded that this evidence tipped “slightly in favor” of
employment given there was “sufficient control with regard to the
submission of the completed project(s) to the employing unit”. Id. The
appeals referee not only erred in the application of this factor, but relied
upon non-existent evidence in doing so.
[53] Uncontroverted testimony on this issue came from Hingtgen
who testified that landmen would report back only to the oil company on the
status of the project to which they were assigned.(App. 064-65).

The

landmen did not report this information, written or orally, to BAHA who had
no need for it. Id. BAHA never required or requested reports from the
landmen. Id. (App. 084). This is acknowledged by the appeals referee in
his findings. (App. 145).
[54] Testimony further established that, on occasion, either the client
or a landman might provide a duplicate copy of a lease to BAHA for safekeeping. (App. 084-85). As Hingtgen’s sworn testimony shows:
MR. SCHNASE: Just a minute Brad, who provides, does the
Landman or the client provide you with a full set of what the
client has?
MR. HINGTGEN: Now, when I say a full set, I’m talking
about, for example they secure a mineral lease…
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MR. SCHNASES: Correct.
MR. HINGTGEN: They make a copy. The copy is retained for
our records in case the client ever loses it. (Emphasis
supplied) Id.
[55] The copies retained by BAHA were for safe-keeping, and done
for the convenience of the client. This does not suggest any manner of
control over any aspect of the project or the landmen referred.
[56] As the record shows, landmen placed by BAHA were only
required by the oil companies, for whom the work was performed, to
provide written reports to the oil company clients. This factor weighs in
favor of independent contractor status. JSND’s decision is not in accordance
with the law and must be reversed.
Finding 12. Factor-Payment by hour, week, month.
“Payment by the hour, week, or month generally points
to an employer-employee relationship.” N.D. Admin. C.
§27-02-14-01-(5)(b)(12).
[57] Despite the fact the landmen were paid a daily wage, not by the
hour, week, or month, the appeals referee concluded that their status was
more akin to that of an employee than independent contractor. (App. 145).
This was based on his erroneous conclusion that they were not free to
negotiate that rate. Id. Whether the rate was a negotiated rate was not a
proper factor for consideration in this analysis.
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[58] Landmen generally do not negotiate wages relying instead on
averages in the industry. (App. 086) As noted hereinbefore, the practice in
the landman industry for the past 30 years has been payment of a daily rate.
(ADD. 003) In her testimony before the House Committee, former JSND
executive director Daley explained the analysis to be applied here was
whether the payment of the daily rate was “directly related to the completion
by the individual of the specific tasks contracted for rather than the number
of hours worked by the individual.” (ADD. 017)
[59] The appeals referee applied the wrong analysis of this factor. A
proper analysis would have shown that landmen were paid a day rate for the
performance of work tied directly to those services set out in §52-0101(18)(k)1-6. Rather than tipping slightly in favor of employee status, the
determination on this issue should have tipped in favor of independent
contractor status.
Finding 13. Factor-Payment of business or traveling expenses,
or both. “If the person or persons for whom the services are
performed ordinarily pay the person’s business or traveling
expenses, or both, the person is ordinarily an employee.” N.D.
Admin. C. §27-02-14-01(5)(13).
[60] The appeals referee found that landmen were BAHA’s
employees because BAHA reimbursed their costs. (App. 145). Nothing in
the record supports this finding.
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[61] While landmen referred by BAHA were paid a per diem
including meals, mileage and in some cases, lodging, those expenses were
agreed upon and paid by the oil companies. (App. 069). All invoices were
approved by the client before being paid. (App. 086). Expenses were billed
directly through to the client with no responsibility for payment on the part
of BAHA. (App. 070). While the landmen were reimbursed their costs, it
was not BAHA that was responsible for the reimbursement. Id. The appeals
referee’s decision is not supported by the evidence and must be reversed.
3.

Factors Determined to Favor Independent Contractor
Status or Were Neutral

[62] Among the factors the appeals referee correctly determined
weighed in favor of independent contractor status were:
Factor 1. Instruction. “A person who is required to
comply with other persons’ instruction about when,
where, and how the person is to work is ordinarily an
employee. The control factor is present if the person or
persons for whom the services are performed have the
right to require compliance with instructions.” N.D.
Admin. C. §27-02-14-01(5)(b)(1).
[63] The appeals referee found that BAHA did not provide landmen
with instruction on how to perform the work done for the oil companies. It
had no right to require compliance and, therefore, the control factor was not
present. (App. 142).
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Factor 4. Services rendered personally. ‘If the services
must be rendered personally, presumably the person or
persons for whom the services are performed are
interested in the methods used to accomplish the work as
well as in the results.” N.D. Admin. C. §27-02-1401(5)(b)(4).
[64] Here, the appeals referee accurately found that landmen were
not required to perform the services personally, and in some situations, hired
assistants to work for/with them. (App. 143).
Factor 5. Hiring, supervising and paying assistants. “If
the person or persons for whom the services are
performed hire, supervise, and pay assistants, that factor
generally shows control over the persons on the job since
the two factors are said to considerably overlap each
other.” N.D. Admin. C. §27-02-14-01(5)(b)(5).

[65] As the testimony reflected, and the appeals referee determined,
landmen have the right to hire, supervise and pay assistants; this favors
independent contractor status. (App. 143).
Factor 6. Continuing relationship.
“A continuing
relationship between the person and the person or
persons for whom the services are performed indicates
that an employer-employee relationship exists.” N.D.
Admin. C. §27-02-14-01(5)(b)(6).
[66] The evidence established that landmen work by the project;
when the project is completed or the oil company has no more work, the
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landmen move on to another oil company. (App. 101) Relying on this
evidence, the appeals referee correctly concluded there was no continuous
relationship and, therefore, no employee/employer relationship. (App. 143).
Factor 7. Set hours of work. “The establishment of set hours
of work by the person or persons for whom the services are
performed is a factor indicating control.” N.D. Admin. C. §2702-14-01(5)(b)(7).
[67] Given the nature of the landman’s work, there is no requirement
that it be performed during a set time of the day. A landman is free to work
whenever s/he is able and willing. (App. 144) In this respect, the appeals
referee’s decision is supported by the record evidence.
Factor 8. Full time required. “If a person must devote
substantially full time to the business of the person or
persons for whom the services are performed, such
person or person have control over the amount of time
the person spends working and impliedly restrict the
person from doing other gainful work.” N.D. Admin. C.
§27-02-14-01(5)(b)(8).
[68] Relying on the record evidence that landmen referred by BAHA
were not required to work for the oil company clients on a full time basis
and were free to work when they wished, (App. 124-5) the appeals referee
correctly concluded this factor weighed in favor of independent contractor
status. (App. 144).
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Factor 9. Doing work on premises. “If the work
performed on the premises of the person or persons for
whom the services are performed, that factor suggests
control over the person.” N.D. Admin. C. §27-02-1401(5)(b)(9).
Factor 10. Order or sequence set. “If a person must
perform services in the order or sequence set by the
person or persons for whom the services are performed,
that factor shows that the person is not free to follow the
person’s own patter of work.” N.D. Admin. C. §27-0214-01(5)(b)(10).

[69] The evidence on this record unqualifiedly shows that landmen
performed no work on BAHA’s premises; all work was conducted at county
courthouses, landmen offices or on landowner’s property. The evidence
established that BAHA had no right to control the order or sequence of the
work done by the landmen. The appeals referee dismissed these factors as
unimportant or “neutral” given the “nature of the working relationship”.
(App. 144). The nature of the working relationship is the very reason the oil
industry sought to have the legislature exempt landmen from the definition
of employment. It is a unique profession and difficult to analyze under the
common law test.
[70] When all relevant, undisputed facts are considered and the law
properly applied, the vast majority of the factors under N.D. Admin. C. §27-
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02-14-01(5)(b) weigh in favor of independent contractor status, not
employee status. JSND’s decision is against the weight of the evidence and
contrary to the law; it must be reversed.
[71] As further evidence of the inconsistency and “the uncertainty of
determination under the 20 point common law test’, as explained by former
JSND executive director in her testimony on SB2245; (ADD. 016)
Workforce Safety & Insurance made a contrary determination on the same
evidence after conducting an audit of BAHA’s landmen for the years 20112013. (ADD. 021) In a November 13, 2014 Notice of Determination, WSI
reported that the results of its investigation of the relationship between
BAHA and the landmen it referred to oil company clients was that of
independent contractor status. Id.
[72] In order to remove this uncertainty and permit the industry in this
state to operate as it does in other parts of the country, JSND must
discontinue its practice of analyzing “employment” under outdated law. The
Legislature enacted N.D.C.C. §52-01-01(18)(k) for the reasons stated herein.
Just as WSI is required to follow that law, so is JSND. In this case, JSND
failed to do that. As a result, the decision must be reversed.
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E.

UNSUPPORTED FINDINGS AND MISAPPLICATION OF LAW
LED TO CONCLUSIONS WHICH MUST BE REVERSED
[73] The appeals referee’s reasons for his decision that the landmen

referred by BAHA were employees rather than independent contractors are
unsustainable. As noted supra, the wrong test was applied in the analysis.
Instead of applying the test contemplated by the Legislature in the
amendment to N.D.C.C. §52-01-01(18)(k), he analyzed this case using the
common law test.
[74] In addition to incorrectly performing an analysis using the
“common law” test, the appeals referee undertook another, completely
unnecessary analysis under the now outdated “ABC” test. This test is no
longer used by JSND or worker’s compensation after 1991 to determine
independent contractor status.
[75] The North Dakota Legislature in 1991 amended §52-01-01 and
§65-01-03 to reflect that the “common law” test was to be applied in both
Job Service and workers’ compensation determinations. 1991 N.D. Sess.
Laws Ch. 533 §§1, 3.

The legislative history of this amendment was

discussed in the case of Midwest Property Recovery, Inc. v. Job Service of
North Dakota, 475 N.W. 2d 918 921 fn. 5 (N.D. 1991), clarifying that the
“common law test” is in fact the “right to control test.” JSND’s position on
analysis to be applied after passage of the legislation was that it would apply
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the “ABC” test to claims arising prior to July 17, 1991 and the “common
law” test to those arising after that date. Id.
[76] Since 1991, therefore, the analysis to be applied to determine
independent contractor status is the “common law test”, not the “ABC” test.
The appeals referee so acknowledged. (App. 149)
[77] Despite this acknowledgement, he nevertheless undertook an
analysis here using the “ABC” test, ostensibly to lend credibility to his
conclusions under the common law test. His analysis under the “ABC” test,
however, was likewise flawed resulting in findings that were not supported
by the record evidence and conclusions completely unsupported by the
findings.
[78] Under the antiquated “ABC” test, the appeals referee focused on
three primary factors of independent contractor status:
“1) freedom from the control or direction over the individual’s
performance;
2) such service is either outside the usual course of the business for
which such service is performed or that such service is performed
outside of all the places of the enterprise for which such service is
performed; and
3) such individual is customarily engaged in an independently
established trade, occupation, profession or business.
(App. 149).
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[79] All evidence in the record, as discussed supra, establishes that
these three elements weigh in favor of independent contractor status for
landmen referred by BAHA. No evidence was offered to show otherwise.
JSND’s decision reached under the ABC test, as under the common law test,
is against the weight of the evidence and contrary to the law; it must be
reversed.
[80] The findings of the appeals referee are misguided and contrary
to the law for a number of reasons, foremost among them his finding that
“[t]he issue of being paid a day rate specifically excludes the landmen from
being classified as independent contractors under the provisions of N.D.C.C.
§52-01-01(18)(k) . (App. 150) (Emphasis supplied).
[81] This statute categorically links payment of a day rate to
independent contractor status. There is no evidence in the record that shows
the landmen referred to BAHA’s clients were paid an hourly rate; all
evidence establishes payment of a day rate.

The rate was an industry

average that the landmen in the area agreed to accept for the work performed
for the oil company. (App. 086) The only interpretation to be given this
statute is that which the Legislature intended when SB 2245 was passed; i.e.
to assure that all landmen would continue to be treated as independent
contractors.
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[82] Despite the fact that BAHA did not have formal written contracts
with its landmen until 2013, its practices had always been in compliance
with the industry standards relative to payment of a day rate for the services
performed as set out in N.D.C.C. §52-01-01(18)(k). (App. 069). The intent
of the Legislature should not be disregarded, but respected and the obvious
language of the law followed. For this reason alone, the appeals referee’s
decision should be reversed.
CONCLUSION
[83] The record evidence is undisputed. Regardless which of the
above tests is used to analyze the evidence, the unqualified result is
landmen BAHA referred to its oil company clients are independent
contractors. “No reasoning mind could have reasonably determined that the
factual conclusions reached were proven by the weight of the evidence from
the entire record” in this case. See, Workforce Safety & Ins. Fund v. Larry’s
On Site Welding, 2014 ND 81, ¶13.
[84] For the foregoing reasons, the appeals referee’s decision was
not in accordance with the law and the District Court’s decision affirming
that decision should be reversed.
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