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ISSUES ON APPEAL

Was issuance of an Information dated November 20, 2013, proper when the Cass
County State’s Attorney was without sufficient information, knowledge or belief to
justify the offense charged as the medical record was not known until months later?
Was it appropriate to bind over the Defendant on June 18, 2014, after a preliminary
hearing failed to disclose necessary evidentiary legal prerequisites so as to require a
jury trial?
Did the District Court err in failing to dismiss the Information as a matter of law, and
also failing to recognize the inherent vagueness and overbreadth of the underlying
statute?
Did the District Court err in not allowing the Defendant to call the prosecutor and
prosecutorial staff?
Did the District Court err in its evidentiary decisions over Defendant’s objection?
Did the District Court err by failing to give an advised verdict of acquittal at the
conclusion of the State’s presentation?
Did the District Court err by failing to give original requested or later advised jury
instructions?
Did the District Court fail to sentence in accordance with discretion allowed as a
matter of law?

STATEMENT OF THE CASE

This is an appeal from a Criminal Judgment entered on December 1,2014 [Appendix,

page 350], and earlier proceedings.



[112] On November 14, 2013, Assistant State’s Attorney Leah J. Viste, prepared an
Information [filed on November 20, 2013] alleging that Defendant Steven James Montplaisir
[*MONTPLAISIR”] committed the offense of Criminal Vehicular Injury in violation of
N.D.C.C. § 39-08-01.2(2) and N.D.C.C. § 12.1-32-01(4), based upon an event occurring on
September 20, 2013 [App., p. 5].

[113] The Information’s deficiency was early made known. Transcript of December 19,
2013, page 4-5.

[§14] MONTPLAISIR does not deny that he operated a vehicle while under the influence
of alcohol — this appeal relates to the procedure(s) utilized by the Cass County State’s
Attorney, orders of the District Court Judge allowing or excusing such procedures, and also,
invading MONTPLAISIR’S right to a fair jury trial by use of jury instructions and/or answers
to jury question(s) compelling a verdict based upon a form of strict liability — if you drive
drunk, any injury compels a felony conviction, followed by blind sentencing.

[115] Much of MONTPLAISIR’S appeal relates to the actual knowledge of the Cass
County State’s Attorney during the criminal process at specific times. MONTPLAISIR will
intersperse the various criminal procedural event(s) within the Statement of Facts because
certain alleged “facts” changed as time passed affecting MONTPLAISIR’S rights.

[116] STATEMENT OF FACTS

[117] On September 20, 2013, MONTPLAISIR operated a motor vehicle while under the
influence of alcohol. From behind, MONTPLAISIR’S vehicle struck a stopped motorcycle
driven by Jeffrey Eisert waiting for ared light to change. Eisert’s motorcycle ended up under

MONTPLAISIR’S pickup, and Eisert, when asked by Fargo Police Officer Ferris whether



he was injured, Eisert “said his legs hurt and he was very shaken up.” Affidavit of Probable
Cause; App., p. 7. At the hospital, Officer Ferris’ report indicates only a slightly different
version including, “Jeffrey said he felt pain in his legs and on his left leg he had a deep cut
which was requiring medical attention.” App., p. 8.

[118] When the Information was signed on November 14, 2013, the Cass County State’s
Attorney had such account(s) by Eisert, but had no medical records, nor medical information
to indicate any greater injury. App., p. 5. Four (4) months after the Information, the parties
stipulated to a continuance of a Dispositional Conference scheduled for March 12, 2014
[further, MONTPLAISIR had no notice of any proceedings], so the Cass County State’s
Attorney could get Eisert’s medical records. App., p. 10. The medical records first became
available to the prosecution on, or after, March 14, 2014 [Preliminary Hearing Exhibit #3;
App., ps. 17-56, following their request of March 10, 2014]. App., p. 18. Tr. of 6/18/2014,
ps. 20,1. 12to 1. 10, p. 21.

[119] MONTPLAISIR early submitted a legal brief advising the Court that the existing
charges were unfounded for the reason that an essential element for a felony did not exist.
App., p. 11. While erroneously asserting that Title 12.1 definitions could be applied to a
criminal charge arising under N.D.C.C. § 39-08-01.2(2) [Addendum], MONTPLAISIR
sought to attack the State’s generalized allegation in the nature of a legal conclusion — a
statement without alleging the actual facts of injury. N.D.R.Crim.P. 7(c)(1) requires “aplain,
concise, and definite written statement of the essential facts constituting the elements of the
offense charged.” N.D.R.Crim.P. 3(a) requires “a written statement of the essential facts

constituting the elements of the offense charged.”



[920] Atthe preliminary hearing of June 18, 2014, the District Court Judge heard testimony
of Fargo Police Officer Bridgitte Larson paraphrasing Officer Ferris’ report [Tr. of
6/18/2014, p. 8, Is. 21-25; p. 10-12], and Eisert testifying that he was “so scared at the time
that (he) was going to get run over (so he) jumped up, tried to get out of the way of other cars
from getting hit. Really deep cuts in (his) left leg. (His) neck is not the same. (His)
shoulders are hurting.” Tr. of 6/18/2014, p. 14, Is. 11-14. Eisert also claimed a large bulge
on his left leg, a repairable muscle, two huge lacerations of the left side of his leg causing
“severe pain from shooting pain to tingling to constantly hurting” [p. 14, Is. 22-1. 1, p. 15],
and some other minor problems [p. 15, Is. 2-7], and ultimately, “extreme pain the whole —
the whole night.” Bolding for emphasis by MONTPLAISIR; Tr. of 6/18/2014, p. 15, 1s. 15.
[121] The use of the phrase “extreme pain” by Eisert never appears in any medical record.
App., ps. 17-56; 139-159; 170-236; 249-288. The term “extreme pain” is first used by
Assistant State’s Attorney Renata J. Selzer in the State’s Return to Defendant’s Brief dated
May 29, 2014 [Y8, App., p. 14-2], when attempting to justify the Information and
paraphrasing the observations of Officer Ferris [“screaming in pain”] and Dr. Schenck
[““[c]ontinued reportedly severe pain’”]. To justify the Information’s allegation of
conclusion, not facts, the attorney magically parses the doctor ’s recorded, patient’s reported
words — “severe pain”— into “extreme pain” which are statutory words necessary to justify
the felony charge if utilizing the definitions found within Title 12.1 [specifically, N.D.C.C.
§ 12.1-01-04(29)]. App., ps. 14-2 to 14-3. Simply put, the State sought a felony conviction
relying solely upon “extreme pain” as the only component of the Title 12.1 definition for

“serious bodily injury” that could reasonably be used to justify the felony charge. The State



summarized its position, “Certainly, the question of whether Eisert’s ‘severe pain’
constituted ‘extreme pain’ would be a question for the jury to consider.” 9, App., p. 14-2.
“Get it to the jury, the law and process should not stand in the way.” Only as a back-up, the
State asserted that “severe pain in his leg, a laceration requiring sutures, and a wound
infection” would meet the Title 12.1 definition of “substantial bodily injury” [N.D.C.C. §
12.1-01-04(31)] as a “‘substantial temporary disfigurement, loss or impairment of the
function of any bodily member or organ.”” §9, App., p. 14-3.

[22] MONTPLAISIR did further research resulting in diverse dismissal motions,
supported by legal brief. App., ps. 59-61; 62-88. Recognizing the State was relying upon
“extreme pain” as the basis for the felony charge, and nothing in the medical records [or
investigatory records] justified the State’s use of the phrase on or before May 29, 2014, when
first used by the Assistant Cass County State’s Attorney to justify the Information alleging
a felony — almost seven (7) months after preparation of the Information - MONTPLAISIR
also put the prosecution on notice that they would be witnesses under principles recognized
in Brady v. Maryland, 373 U.S. 83 (1963) based upon several concepts, including (a) alaw’s
vagueness or being overbroad, (b) failure to honor mandatory pleading requirements for
“attendant circumstances specified in the definition and grading of the offense [N.D.C.C. §
12.1-01-03(1) and/or N.D.C.C. § 39-08-02.2(3); N.D.R.Crim.P. 3(a)), and most importantly,
(c) implied “coaching”. App., ps. 57; s 15-16, ps. 60, 63-79; Tr. of 10/16/2014, p. 3.
[123] The District Court issued its Orders Denying Motions to Dismiss and an Order
precluding the calling of the prosecutor or staff as witnesses. App., p. 94.

[124] Pursuant to directive of the Court, proposed Jury Instructions were provided by the



State predicated upon Title 12.1 definitions for “serious bodily injury” and “substantial
bodily injury” [App., ps. 100-104], and by MONTPLAISIR without regard to the refere’nced
Title 12.1 definitions. App., ps. 105-137. MONTPLAISIR notes his jury instructions were
not predicated upon the referenced Title 12.1 definitions — the law forbids such definitions
as hereinafter advanced. See specifically, App., ps. 113-114; 115-116; 117-118; and 122.
MONTPLAISIR also asserted there exists a “willfully” culpability requirement under
N.D.C.C. § 12.1-02-02, an argument rejected by the District Judge who instead determined
that the felony is committed — making it essentially a strict liability crime — whenever three
elements exist: (1) driving, (2) alcohol concentration over eight one-hundredths of one
percent by weight when tested properly (or being under the influence of intoxicating liquor),
and (3) “(a)s a result, caused substantial or serious bodily injury to another.” App., ps. 305-
306.

[25] At time of trial, various witnesses testified, but no medical provider testified that
Eisert ever complained of “extreme pain” —the statutory basis advanced by the State of North
Dakota to justify the felony charge for the first time on May 29, 2014, almost seven (7)
months after the Information was signed. App., p. 14-2.

[126] Neither Dr. Jason Schenck, nor Dr. Philip Johnson — the two medical providers
testifying — would support a claim of “extreme pain”. Tr. of 11/4/2014, p. 42, Is.2-10; p. 42,
1.21to . 13, p. 43; 52-53; p. 45, Is. 14-16, p. 52, 1s. 4-10; p. 71,1. 22, t0 1. 7, p. 73; p. 80, Is.
16-19 & p. 87, Is. 8-11, and p. 97, Is. 20-23; p. 76, Is. 24-25; ps 97-102; p. 90, Is. 2-6; p. 91,
Is. 10-22;p. 96,1.22,t01. 97, 1. 2.

[127] Eisert claimed “bad extreme pain in (his) left leg and (his) back” after the accident



[Tr. of 11/4/2014, p. 121, Is. 8-9], but his legs and arms worked [p. 153, Is. 16-23], and he
was conscious [p. 158, Is. 15-19]. He also testified to some stitches to his left leg, but he was
not admitted to the hospital. Tr. of 11/4/2014, p. 126, Is. 13-20. Eisert has some scarring on
his leg. Tr. of 11/4/2014, ps. 138-139.

[928] Dr.JohnR. Baugh, Jr., the physician on duty after the accident when Eisert first came
to Essencia Health reported Eisert as having a “Laceration of the left lower leg” and “Right
ankle pain” as of September 20, 2013. Tr. of 11/5/2014, p. 215; App., p. 63.

[129] Beau Billadeau, the driver of the vehicle in front of Eisert’s motorcycle, reported that
Eisert, after the accident, was jumping up and down, and that he observed nothing indicating
Eisert’s ability to walk was in any way stopped, disabled, or impaired; Eisert was freely
moving voluntarily. Tr. of 11/5/2014, p. 243, Is. 5-14.

[930] At the conclusion of the State’s case, MONTPLAISIR sought an advised verdict of
acquittal, which was denied by the District Court Judge. Tr. of 11/5/2014, ps. 276-277,
App., ps. 289-290.

[931] MONTPLAISIR presented the testimony of private investigator Ross Rolshoven
indicating that four (4) events of surveillance disclosed Eisert walked “without any limp”,
and was able to enter and exit his pickup [that had a floor 20" above the ground] “without
difficulty” or “show(ing) no restriction”. Tr. of 11/5/2014, ps. 281; 286, Is. 10-22.
According to the private investigator, Eisert displayed no abnormality of gait, nor walk, nor
was his ability to traverse impaired; Eisert did not use baby steps, small half steps, or halting
steps. Tr. of 11/5/2014, p. 287, 1s. 1-12. During trial, Eisert walked abnormally, using baby

steps, a point noted during arguments. Tr. of 11/5/2014, ps. 320-321; 328-329; Defendant’s



Exhibit 2a, App., ps. 160-169.

[132] Afterthe defenserested, the District Judge held a conference to discuss proposed jury
instructions. MONTPLAISIR properly objected to the Court’s failure to instruct as to all
essential elements [Jury Request Nos. 4 and 8; App., ps. 111-112; 121-122; 125], degree of
culpability [Jury Request No. 8; App., ps. 123-125], inclusion of definitions from Title 12.1
[Tr. of 11/5/2015, p. 302, Is. 5-11; App., ps. 307-308], and failure to include
MONTPLAISIR’S Requested Jury Instructions 2 through 8 [Jury Request No. 5 involves
correct legal definition of Serious Bodily Injury and/or Substantail Bodily Injury]. Tr. of
11/5/2014,p.294,1. 13, t0 1. 10, p. 296. MONTPLAISIR’S jury instruction objections were
ignored when the jury instructions were read. Tr. of 11/5/2014, p. 297,1. 1, to L. 1, p. 308;
p-331,1. 7,10 L. 11, p. 333; App., ps. 291-327.

[933] Repugnant to the State’s primary reliance on “extreme pain” to justify the
Information charging a felony [App., ps. 14-2 &14-3; also asserting a jury question under
“substantial bodily injury”], during the State’s argument(s), the prosecutor urged the jury
instruction based upon the Title 12.1 definitions of “serious bodily injury” and “substantial
bodily injury” to include “temporary disfigurement”, “permanent disfigurement”, “loss of
bodily function”, and also, “extreme pain”. Tr. of 11/5/2014, p. 310, 1. 18,t0 1. 9, p. 312;
330.

[134] During jury deliberations, two questions were posed by the jury. The first question
posed: “Is there a legal definition of the word ‘disfigurement’?” MONTPLAISIR requested
that a definition be given consistent with the statute, and that it be a “gross abnormality of

the body and not of the limb.” Tr. of 11/5/2014, p. 335, 1. 16,t0 1. 17, p. 338; App., ps. 328;



329-334. The District Judge declined to give a definition. /d., p. 339, Is. 1-13.

[935] The second question posed starts with a statement, followed by a request for
evidence: “The jury all saw Mr. Eisert’s leg from various angles and don’t all feel they had
an adequate view. We request to see Mr. Eisert’s leg, and preferably both legs for
comparison.” The District Judge properly declined to allow entry of new evidence by further
visual observation. Tr. of 11/5/2014, p. 340, 1. 5, to 1. 13, p. 341; App., ps. 335-337.

[136] The jury verdict was adverse to MONTPLAISIR - he was adjudged “guilty of the
crime of Criminal Vehicular Injury as charged in the Information.” Tr. of 11/6/2014, p. 348,
Is. 1-2; App., p. 338. This is the Information MONTPLAISIR always complained of — it
forced him to trial on a criminal offense judicially determined to be virtually a strict liability
offense.

[937] MONTPLAISIR submitted the Defendant’s Memorandum on Sentencing dated
November 24, 2014 [App., ps. 339-354], which was also ignored when the District Judge
determined a minimum mandatory sentence could only exist despite law to the contrary. Tr.
of 12/1/2014, p. 8, Is. 8-14; p. 9, Is. 2-4.

[938] Timely Notice of Appeal dated December 18, 2014, was duly filed. App., ps. 355-
356.

(139] LAW AND ARGUMENT

[140] MONTPLAISIR’S legal presentation will be presented in chronological order as the
criminal process unfolded. The areas of legal controversy involve judicial decisions at three
(3) stages— pre-trial, trial, and post-trial. Early erroneous judicial decision(s) necessarily had

later adverse impact upon MONTPLAISIR’S legal rights — the results of a broken dam only



increase.
[741] Standard of Review
[142] Under the decision announced in State v. Arot, 2013 ND 182, 9§ 7, 838 N.W.2d 409,
mixed questions of law and fact result in different standards - de novo with respect to law,
and clearly erroneous with respect to facts. See also, State v. Genre, 2006 ND 77,9 12, 712
N.W.2d 624, citing State v. Tollefson, 2003 ND 73, § 9, 660 N.W.2d 575.
[143] POINT 1. MONTPLAISIR was wrongfully subjected to a felony
prosecution.
[144] A. The Cass County State’s Attorney had no basis for an information
alleging the felony of criminal vehicular injury.
[145] Atthe onset, MONTPLAISIR took issue with the charge lodged against him because
if failed to allege the “facts” of actual injury. Tr. of 12/13/2013, ps. 4-5. Under
N.D.R.Crim.P. 7(c)(1), the information “must be a plain, concise, and definite written
statement of the essential facts constituting the elements of the offense charged.” Instead of
alleging the “facts” of the injury, the Information only asserts legal conclusions of
“substantial or serious bodily injury to Jeffrey Eisert” — there is not one word describing the
nature of any injury — in this case, injuries to the lower extremities, his legs. The entire
criminal process was tainted by the prosecuting attorney’s failure to allege the nature of the
claimed injury so as to allow MONTPLAISIR to defend his legal rights. A defendant has a
constitutionally protected right under the Sixth Amendment to be advised of the charges
against him. State v. Loomer, 2008 ND 69, {6,747 N.W.2d 113; City of Fargo v. Schwagel,

544 N.W.2d 873, 874 (N.D. 1996); State v. Bethke, 2009 ND 47, 15, 763 N.W.2d 492.

10



[146] When MONTPLAISIR took issue with the pleading only referencing the legal
standard, and not “facts of injury” prior to the preliminary hearing [App., ps. 11-12], the
prosecuting attorney sought to justify the November, 2013, Information on the basis of a
statutory definition including “extreme pain” because the medical records first obtained by
the Cass County State’s Attorney in March, 2014 —five (5) months after the Information was
signed — said that Dr. Jason Schenk noted that “Eisert had ‘[c]ontinued reportedly severe
pain’” so “(c)ertainly, the question of whether Eisert’s ‘severe pain’ constituted ‘extreme
pain’ would be a question for the jury to consider.” App., p. 14-2. Essentially, let the jury
decide if the facts will warrant making the charge in the first place — and ignoring the proper
role of a district judge as determined in State v. Perrealt, 2002 ND 14, 12,638 N.W.2d 541:
be presented with sufficient evidence to satisfy the court that a crime has been committed and
that the accused is probably guilty. That required first, a proper factual allegation, and
secondly, actual presentation of evidence of injury meeting the statutory definition. As is
clear, the district judge erred in binding MONTPLAISER over for felony jury trial due to
application of the wrong legal standard, and also, allowing the Cass County State’s Attorney
to present insufficient evidence of “serious bodily injury” or “substantial bodily injury”.
MONTPLAISIR asserts the District Judge’s first major error was to allow the deficient
Information to be used to bind over MONTPLAISIR for jury trial based upon application of
the wrong law, especially concerning the referenced definitions from Title 12.1 prohibited
from use by legislative action.

[147] B. The District Court erred in failing to dismiss the Information as a matter

of law, and also failing to recognize the inherent vagueness and

11



overbreadth of the underlying statute.
[948] After being bound over for jury trial wrongfully, so as prevent miscarriage of justice,
MONTPLAISIR sought a judicial ruling that the underlying statute was either vague or
overbroad. Even if Eisert has an injured leg, such injury will never meet the standard
required of N.D.C.C. § 39-08-01.2(2) - the injury is only to an extremity, and not the “body”
as required by law. Nor was the “bodily injury” either “substantial” or “serious”.
[149] MONTPLAISIR also asserted that the Information should be dismissed because the

offense violates constitutional concepts made clear in State v. Tibor, 373 N.W.2d 877, 880

(N.D. 1985) which were extensively briefed by MONTPLAISIR. App., ps. 63-75.

A law is void for vagueness if it lacks “ascertainable standards of guilt,”
Winters v. New York, 333 U.S. 507, 515, 68 S.Ct. 665, 670, 92 L.Ed. 840
(1948), such that it either forbids or requires “the doing of an act in terms so
vague that men of common intelligence must necessarily guess at its meaning
and differ as to its application.” Connally v. General Constr. Co., 269 U.S.
385,391,46 S.Ct. 126, 127, 70 L.Ed. 322 (1926); see also State v. Carpenter,
supra; State v. Woodworth, 234 N.W.2d 243 (N.D.1975). Vague laws offend
due process because they violate the two essential values of fair warning and
nondiscriminatory enforcement:
“First, because we assume that man is free to steer between
lawful and unlawful conduct, we insist that laws give the
person of ordinary intelligence a reasonable opportunity to
know what is prohibited, so that he may act accordingly.
Vague laws may trap the innocent by not providing fair
wamning.  Secondly, if arbitrary and discriminatory
enforcement is to be prevented, laws must provide explicit
standards for those who apply them. A vague law
impermissibly delegates basic policy matters to policemen,
judges, and juries for resolution on an ad hoc and subjective
basis, with attendant dangers of arbitrary and discriminatory
application.” Grayned v. City of Rockford, 408 U.S. 104,
108-109, 92 S.Ct. 2294, 2298-99, 33 L.Ed.2d 222 (1972).
[Footnotes omitted.]
See also Kolender v. Lawson, 461 U.S. 352, 103 S.Ct. 1855, 75 L.Ed.2d 903
(1983).
The doctrine of overbreadth, on the other hand, prohibits the law from
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criminalizing constitutionally protected activity:
“A governmental purpose to control or prevent activities
constitutionally subject to state regulations may not be
achieved by means which sweep unnecessarily broad and
thereby invade the area of protected freedoms.” Zwickler v.
Koota, 389 U.S. 241, 250, 88 S.Ct. 391, 396, 19 L.Ed.2d 444
(1967).
See also, Village of Hoffman Estates v. Flipside, 455 U.S. 489, 102 S.Ct.
1186, 71 L.Ed.2d 362 (1982); State v. Carpenter, supra.
[950] 1. The charge should be dismissed — there was no “bodily” injury
involved.
[151] Again, even if Eisert has an injured leg, such injury will never meet the standard
required of N.D.C.C. § 39-08-01.2(2) — the injury is only to an extremity, and not the “body”

as required by law.

[152] 2. The Information should have been dismissed because it is
predicated upon a statute that is vague and lacks “ascertainable
standards of guilt”.

[953] Bluntly, the District Court erred when allowing the referenced Title 12.1 definitions

to justify the felony prosecution. Presumptively, the District Court knew the statutory phrase

“substantial bodily or serious bodily injury” was vague so the Court felt compelled, and

blindly followed the lead of the Cass County State’s Attorney, to incorporate another

definition that it was prohibited from using — the magistrate crossed the line and became an
advocate, MONTPLAISIR was denied an impartial protector of rights and jurist at the
preliminary hearing, and later, during the trial.

[954) MONTPLAISIR’S argument as to the meaning of the statutory phrase “substantial

bodily or serious bodily injury” is two-fold. First and foremost, the phrase is not defined
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within N.D.C.C. Title 39, and generally, words used in any statute are to be understood in
their ordinary sense. N.D.C.C. § 1-02-02, as cited in Northern X-Ray Co.. Inc. V. State By
and Through Hanson, 542 N.W.2d 733, 735 (N.D. 1996).

[Y55] Always utilizing The New Lexicon Webster'’s Dictionary of the English Language,

Encyclopedic Edition, 1989, MONTPLAISIR advanced the following applicable definitions:

Definitions found in The New Lexicon Webster’s Dictionary of the English
Language, Encyclopedic Edition, 1989

bodily an adjective - “pertaining to the body”

body a noun - “the physical substance of a man or animal” or “a corpse”
or “the trunk”

substantial an adjective - “having real existence, not imaginary” or “relatively
great in size, value or importance”

serious an adjective - “of great importance” or “alarming, critical”

injury a noun - “physical impairment resulting from violence or accident™
or “an instance of physical or moral hurt”

[156] Should MONTPLAISIR’S suggestion(s) be unacceptable, why not cite Black’s Law
Dictionary, as was done by dissenting Justice Sandstrom in Thompson v. Olson, 2006 ND
54,929,711 N.W.2d 226:
The term also has an established meaning. Black's Law Dictionary defines
“serious bodily injury” to mean “[s]erious physical impairment of the human
body; esp., bodily injury that creates a substantial risk of death or that causes
serious, permanent disfigurement or protracted loss or impairment of the
function of any body part or organ.” Black's Law Dictionary 802 (8th
ed.2004).
[157] In the context of this case, using any of the established meaning(s), there is no

evidence of any injury to the “body” of Jeffrey Eisert, hence it is a foregone conclusion that

there can be no substantial bodily injury, nor serious bodily injury. The State of North
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Dakota was without factual basis for its charges, and no felony can exist as a matter of law.
MONTPLAISIR should not have been bound over for jury trial.

[158] The second aspect of the argument is that the North Dakota Legislative Assembly has
eliminated use of the referenced definition(s) from Title 12.1 by its deletion of earlier
legislative authorization to utilize the Title 12.1 definition(s). The legislative history of
N.D.C.C. § 39-08-01.2 makes clear that, once upon a time and until 2009, it specifically
authorized the incorporated definition for “serious bodily injury” to be taken from N.D.C.C.
§ 12.1-01-04. Session Laws 2009, Chapter 335 — which amends N.D.C.C. § 39-08-01.2 to
delete the possibility of use of Title 12.1 definitions, among other things — is attached hereto
as an Addendum [with yellow highlight added for ease of examination]. Title 12.1
definitions only apply to Title 12.1 offenses, and may not be used for other offenses when
a contrary intent plainly appears. N.D.C.C. § 12.1-01-04. See also, State v. Olson, 356
N.W.2d 110 (N.D. 1984), which did not allow for including culpability requirements from
Title 12.1 into a prosecution under N.D.C.C. § 39-08-07 —the culpability requirement(s) only
apply to Title 12.1 prosecutions as a matter of law. Northern X-Ray Co.. Inc. V. State By
and Through Hanson, 542 N.W.2d 733, 735 (N.D. 1996) would possibly allow it, but not
“when a contrary intent plainly appears.” The 2009 Legislative Assembly specifically
eliminated the possibility of definitional incorporation. In Thompson v. Olson, 2006 ND 54,
711 N.W.2d 226, the issue was discussed in the dissent — “(t)he drafters (contemplating the
definition of *serious bodily injury’ in the context of domestic violence) considered including
the definition (of N.D.C.C. § 12.1-01-04(29)) in the bill but decided not to so the statute

would not be exclusively limited to that definition and the court (could) look to other
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accepted definitions. /d. (testimony of Sherry Mills Moore, State Bar Ass’[nof N.D. Family

Law Task Force, and Lee A. Christofferson, District Judge).”

[159] 3. If possible to accept an ambiguous standard allowing for an
injury to the leg, or even pain based upon Title 12.1 definitions
incorporated without reference, there still is no offense.

[160] Should the Supreme Court accept the notion that Title 12.1 definitions can be legally

incorporated, such argument causes the referenced criminal statute found in Title 39 to be

struck down for vagueness — the State cannot expect that “men of common intelligence” will
know what is lawful and unlawful when lawyers cannot even agree what laws are inherently
intertwined, and especially so, when the law found in Title 12.1 actually says the definitions
are not to be so intertwined. The proof of MONTPLAISIR’S dilemma — vague or overbroad
statute — made broader by including components such as “extreme pain” or “disfigurement”
when such words are not within the words of the statute prosecuted — is displayed when the

Assistant Cass County State’s Attorney argues “(i)t’s open for interpretation what people

believe ‘disfigurement’ is. .. It’s a term (the jury) can conclude.” Tr. of 11/5/2014, p. 337,

1. 21, to 1. 3, p. 338. The possibility of twelve (12) different interpretations — for possibly,

twelve (12) for each of the incorporated descriptive components of the Title 12.1 definitions

—does not a unanimous verdict make. Did five (5) jurors find “extreme pain”, two (2) jurors

find “disfigurement”, and the rest find any of the other incorporated components?

[f61] C. N.D.C.C. § 39-08-01.2 is unconstitutionally vague if a prosecution can be

predicated upon a “bodily injury” being defined as “extreme pain” or

“disfigurement”, as examples.
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[162] City of Fargo v. Salsman, 2009 ND 15, § 21, 760 N.W.2d 123, makes clear:

“All laws must meet two requirements to survive a void-for-vagueness
challenge: (1) the law must create minimum guidelines for the reasonable
police officer, judge, or jury charged with enforcement of the statute; and (2)
the law must provide a reasonable person with adequate and fair warning of
the proscribed conduct.” City of Belfield v. Kilkenny, 2007 ND 44, 4 10, 729
N.W.2d 120. We use the “reasonable person” standard in reviewing a statute
to determine whether these two dictates are satisfied. Id. A law is void for
vagueness if “it either forbids or requires ‘the doing of an act in terms so
vague that men of common intelligence must necessarily guess at its meaning
and differ as to its application.” ” State v. Tibor, 373 N.W.2d 877, 880
(N.D.1985) (quoting Connally v. General Constr. Co., 269 U.S. 385,391, 46
S.Ct. 126, 70 L.Ed. 322 (1926)).

[J63] MONTPLAISIR submits that the use of the phrase “extreme pain” or “disfigurement”
— each a phrase nowhere found in the crime charged — constitutes a per se violation of such
standard readily recognized as to “extreme pain” by mere reference to the well-known story
written by Hans Christian Andersen —“The Princess and the Pea”. A single pea under twenty
mattresses and twenty eider-down beds, may be “extremely painful” to a princess, but I
would not miss a wink. Such a standard is subjective, vague, and meaningless. It cannot
form the basis for a proper prosecution — men and women of common intelligence must
necessarily guess at its meaning, and differ as to its application, and the phrase(s) relied

upon are not in the statute. See also, Swinton v. United States, 902 A.2d 772, 777

(D.C.Circuit, 2006) recognizing “extreme physical pain” as being “regrettably imprecise and
subjective”, and also, demanding probative evidence of the extremity of the victim’s pain
“and not left to the jury’s untethered speculation.”; and In re P.F., 954 A.2d 949, 952
(D.C.Circuit, 2008) requiring “high threshold of injury” for crimes involving serious bodily
injury — “horrific”. App., ps. 74-75.

[164] As to “disfigurement”, if any scar or mar of an individual’s exterior surface that

17



results from a vehicular accident involving alcohol meets the standard “as incorporated by
reference in the mind of the judge”, the Legislative Assembly could have, and would have,
said so. It did not make such an expansive element, and moreover, restricted it significantly
by inserting the word, “bodily” - TWICE! N.D.C.C. § 39-08-01.2(2); Addendum.

[165] D. Coaching is deplorable, if it occurred.

[166) MONTPLAISIR was entitled to reasonable inferences of coaching when the sole
basis becomes “extreme pain” at a time [May 29, 2014; App., p. 14-2] when no medical
records arising out of the events of September 20, 2013, nor any police investigation reports,
had ever disclosed the use of the phrase “extreme pain” prior to said date — May 29, 2014,
as asserted by the Assistant State’s Attorney. Hence, the November 14, 2013, Information
was unfounded, and should be dismissed as a matter of law.

[167] The District Court erred when MONTPLAISIR was denied the opportunity to make
inquiry of the prosecutors, and staff '— where did the statutory phrase come from if it did not
exist in the record prior to May 29, 2014, when relied upon by the Assistant Cass County
State’s Attorney to justify the faulty Information? Would it not be a Brady violation [Brady
v. Maryland, 373 U.S. 83 (1963)] if the prosecution suppresses two (2) of three (3)
possibilities: (1) Eisert was interviewed prior to May 29, 2014, and the phrase “extreme
pain” came from the prosecution with Eisert coached to so testify; or (2) Eisert was never

interviewed prior to May 29, 2014. The third possibility involving Eisert being interviewed,

The “States Reply to Demand for Brady Materials” disclosed nine (9) possible
prosecution-oriented witnesses, none of which would allow for the State to assert Eisert was
the source. App., ps. 77-78. “Extreme pain” is a fabrication to justify the Information, and
Eisert uses the term only after it was inserted into the judicial record by the prosecution’s
pleadings.
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and coming up with the legal phrase on his own — has never been advanced (nor is there any
record of such an interview having occurred). Does the adverse inference rule apply?

Colgate-Palmolive Co. v. Dorgan, 225 N.W.2d 278, 281 (N.D. 1974).

[168] E. N.D.C.C. § 39-08-01.2 is unconstitutionally overbroad if a prosecution
can be predicated upon a “bodily injury” being defined as “extreme
pain” or “disfigurement”.

[169] In Simons v. State. Dept. Of Human Services, 2011 ND 190, 25, 803 N.W.2d 587,

the North Dakota Supreme Court identified its summary of the “overbreadth doctrine”, as

follows:

This Court summarized the overbreadth doctrine in Salsman, 2009 ND 15,
925,760 N.W.2d 123 (quoting City of Fargo v. Stensland, 492 N.W.2d 591,
593 (N.D.1992)): A

The doctrine of overbreadth prohibits the law from criminalizing
constitutionally protected activity. State v. Tibor, 373 N.W.2d 877, 880
(N.D.1985)[.] “A governmental purpose to control or prevent activities
constitutionally subject to state regulations may not be achieved by means
which sweep unnecessarily broad and thereby invade the area of protected
freedoms.” Zwickler v. Koota, 389 U.S. 241, 250 [88 S.Ct. 391, 19 L.Ed.2d
4441 (1967); cited in State v. Tibor, supra. In reviewing overbreadth claims,
we first consider whether the statute infringes upon a “substantial amount of
constitutionally protected conduct.” Village of Hoffman Estates v. Flipside,
455 U.S. 489,494 [102 S.Ct. 1186, 71 L.Ed.2d 362] (1982).

Application of the overbreadth doctrine to invalidate legislation is
“manifestly, strong medicine” which should be used “sparingly and only as
a last resort,” and “the overbreadth of a statute must not only be real, but
substantial as well, judged in relation to the statute's plainly legitimate
sweep.” McCrothers Corp. v. City of Mandan, 2007 ND 28, § 27, 728
N.W.2d 124 (quoting Broadrick v. Oklahoma, 413 U.S. 601, 613, 615, 93
S.Ct. 2908, 37 L.Ed.2d 830 (1973)); accord Brown, 2009 ND 150, § 29, 771
N.W.2d 267; Salsman, at { 25.

[170] MONTPLAISIR asserts that the statute is unconstitutionally overbroad if the statute
can be read to include any of the individual components from Title 12.1 definitions such as
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