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STATEMENT OF THE ISSUES
[1] Whether the Petitioners’ challenges to the Governor's five vetoes present
any justiciable controversies for the Court to consider.
[f2] Whether the budget section provisions in House Bill No. 1020 and Senate
Bill No. 2013 are unconstitutional in violation of the non-delegation doctrine and
the separation of powers doctrine.

STATEMENT OF THE CASE

[113] Petitioners, the North Dakota Legislative Assembly and select leaders of
that body (Legislators), seek to invoke this Court's original jurisdiction to
challenge five vetoes issued by Respondent Governor Burgum (Governor)
following the adjournment of the Regular Session of the Sixty-fifth Legislative
Assembly.
[4] In an opinion requested by the Legislators, the attorney general declared
three of the five vetoes ineffective. See N.D.A.G. 2017-L-04 (concluding the
Governor's veto of the phrase “any portion of” in subsection 3 of Section 18 of
Senate Bill No. 2018, 2017 N.D. Leg. (the Dickinson State veto) was ineffective;
concluding the Governor's veto of a restriction on an appropriation that requires
budget section approval in subsection 2 of Section 5 of House Bill No. 1020,
2017 N.D. Leg. (the Water Commission veto) was ineffective; and concluding the
Governor's veto of a restriction on an appropriation that requires budget section
approval in Section 12 of Senate Bill No. 2013, 2017 N.D. Leg. (the

University/School Lands veto) was ineffective.



[f15] The Governor does not challenge the petition’s contention that those three
vetoes are ineffective. See Affidavit of Governor Doug Burgum 9 6, 10;
Respondent and Cross-Petitioners’ Addendum at 16, 17. Consequently, the
Legislators’ claims regarding those three vetoes do not present an “actual
controversy of justiciable nature” for this Court to consider under its original

jurisdiction. State ex rel. Link v. Olson, 286 N.W.2d 262, 266 (N.D. 1979).

[6] The other two issues in the petition involve a line item veto of a $300,000
appropriation in Section 12 of Senate Bill No. 2018, 2017 N.D. Leg. (the Safety
Council veto); and a veto of a statement of legislative intent regarding future
general fund appropriations in Section 39 of Senate Bill No. 2003, 2017 N.D.
Leg. (the Future Intent veto).

(71 The Legislators’ challenge to the Safety Council veto involves: (1) a non-
substantive bookkeeping oversight by a state agency, the Office of Management
and Budget (OMB), in implementing the veto by initially failing to subtract
$300,000 from a line item on a budget; and (2) an inaccurate assertion regarding
the bill's alleged failure to identify a specific funding source.

[I8] A claim for declaratory relief against the Governor cannot correct a line
item on a state budget, the bookkeeping error did not create any substantive
spending authority on behalf of the Department of Commerce or the Governor,
and, in any event, the non-substantive error has been corrected. Moreover, the
factually inaccurate assertion regarding the appropriation’s funding source does
not provide a substantive legal basis for attacking the veto itself. The Legislators’

challenge to the Safety Council veto does not, therefore, present an “actual



controversy of justiciable nature” for the Court to consider under its original
jurisdiction. Qlson, 286 N.W.2d at 266.

[9] The Legisiators’ challenge to the Future Intent veto is not an issue of
public importance that justifies this Court's review. Whether the veto was valid or
not, the phrase the Governor struck had no legal significance because it was
merely a statement of intent with respect to future appropriations that had no
binding effect on a subsequent legislative assembly.

[1110] Finally, because the Governor's Water Commission and University/School
Lands vetoes were ineffective, those two bills became law in their entirety. See

Olson, 286 N.W.2d at 272-73. Citing Kelsh v. Jaeger, 2002 ND 53, 641 N.W.2d

100, the Governor vetoed the budget section approval provisions in those two
bills because they reflected the unconstitutional delegation of plenary legislative
power to a subset of legislators. Petitioners’ Addendum at 70, 83.

[11] In response to the Legislators’ petition, the Governor and Attorney
General Stenehjem file a cross-petition seeking a declaration that House Bill No.
1020 and Senate Bill No. 2013 are unconstitutional in violation of the non-
delegation doctrine and the separation of powers doctrine. Both bills grant the
Budget Section Committee, a subset of the members of the Legislative
Assembly, unfettered discretion to approve or reject appropriations previously
approved by the full Legislative Assembly. In addition, both bills purport to grant
an executive power -- the authority to administer appropriations -- to a legislative
committee without that conduct being subject to bicameral passage and

gubernatorial approval.



[f112] Unlike the bulk (if not all) of the Legislators’ petition, the cross-petition
presents a true controversy of justiciable nature and is a proper case for this
Court to exercise its original jurisdiction.
JURISDICTIONAL STATEMENT FOR CROSS-PETITION

[f113] This Court’s original jurisdiction gives it the “authority to issue, hear, and
determine such original and remedial writs as may be necessary to properly
exercise its jurisdiction.” N.D. Const. Art. VI, § 2. The “[C]ourt shall exercise its
original jurisdiction . . . in such cases of strictly public concern as involve
questions affecting the sovereign rights of this state or its franchises or
privileges.” N.D.C.C. § 27-02-04.

[14] The ability to enter a judgment that declares a legislative bill
unconstitutional is available to this Court in the exercise of its original jurisdiction.
See QOlson, 286 N.W.2d at 268, 274. Indeed, in Olson this Court exercised its
original jurisdiction and addressed a claim brought by a governor challenging the
constitutionality of a bill. 1d. at 273-74." Just like this case, Olson involved a bill

that became law in its entirety following an ineffective veto, and a claim by a

' In Qlson, the Court noted the attorney general ordinarily institutes proceedings
“in which the question presented is Publici juris,” but nevertheless entertained a
governor-initiated petition because the attorney general was a party to the action
and the petition challenged an allegedly incorrect attorney general opinion. Id. at
266. Although the Legislators did not name the attorney general as a party here,
this petition likewise claims, in part, that an opinion issued by the attorney
general was incorrect. In addition, Attorney General Stenehjem is not only
defending the Governor against the original petition, but has joined the Governor
in bringing the cross-petition. By signing the cross-petition and this brief, the
undersigned represents it is his judgment that the cross-petition is brought in the
best interests of the state. See N.D.C.C. § 54-12-02 (authorizing the attorney
general both to institute and prosecute cases in which the state is a party
“whenever in [his] judgment it would be for the best interests of the state so to
do”).



governor that the resulting bill was unconstitutional because it exceeded the
legislators’ authority. |d. at 266-67 (concluding the governor’s petition “seeking
interpretation of a constitutional provision and . . . challenging the validity of a
legislative act . . . does present an actual controversy of a justiciable character
and warrants our exercise of original jurisdiction”).

[1115] This Court has also exercised its original jurisdiction to address a petition
asserting the legislature was impermissibly attempting to delegate legislative
power to a subset of its members. See Kelsh, 2002 ND 53, { 3, 641 N.W.2d 100
(concluding a claim asserting the legislature was impermissibly attempting to
delegate legislative power “warrants our exercise of original jurisdiction”).

[116] This Court has also exercised its original jurisdiction when a petition
involved “challenges [that] relate to the very foundation upon which

the executive and legislative branches of government rest[.]” State ex rel.

Peterson v. Olson, 307 N.W.2d 528, 531 (N.D. 1981). In the cross-petition, the

Governor and Attorney General Stenehjem seek the application of state
constitutional provisions that divide power among the branches of government
and contend the legislative branch has exceeded the power conferred to it by
those provisions. The cross-petition therefore justifies this Court's exercise of
original jurisdiction.

[1117] Finally, the Governor is permitted to bring the cross-petition in conjunction

with his response to the Legislators’ petition. In State v. Haskell, 2017 ND 252,

902 N.w.2d 772, the respondent embedded a cross-petition for a supervisory

writ within his response to the State’s initial petition. See Doc. No. 6, State v.



Haskell, Supreme Court No. 20170293. Although this Court ultimately declined
to address the cross-petition because it did not satisfy the standards for the
exercise of this Court’s jurisdiction, it nevertheless accepted the petition as
properly before it. See Haskell, 2017 ND 252, | 12, 902 N.W.2d 772 (*Markel
petitions for a supervisory writ to vacate the order dismissing [his] claim [for
constructive and retaliatory discharge]”).

LAW AND ARGUMENT (PETITION)

. Any claims involving the three concededly ineffective vetoes do not
present actual controversies of a justiciable nature.

[f118] The Dickinson State veto, the Water Commission veto, and the
University/School Lands veto were all found to be ineffective by the attorney
general opinion requested by the Legislators on the matter. See N.D.A.G. 2017-
L-04. Opinions issued by the attorney general govern the conduct of state
officials until such time as the question may be decided by the courts. See State

ex rel. Johnson v. Baker, 74 N.D. 244, 276, 21 N.W.2d 355, 372 (1946). The

Governor acknowledges the attorney general opinion is correct and does not
contest the ineffectiveness of the Dickinson State, Water Commission, and
University/School Lands vetoes. See Affidavit of Governor Doug Burgum 1] 6,
10; Respondent and Cross-Petitioners’ Addendum at 16, 17.

[119] “The existence of a justiciable controversy between parties having
adverse legal interests is essential to present a question for judicial

determination[.]” State v. Rosenquist, 78 N.D. 671, 705, 51 NW.2d 767, 787

(1952). The Governor’s concession means the parties in this case do not have

any adverse interests with respect to the Dickinson State, Water Commission,

6



and University/School Lands vetoes. Absent that essential element of a
justiciable controversy, this Court has no basis for the exercise of its original

jurisdiction. See, e.g., Van Sickle v. Hallmark & Assocs., Inc., 2008 ND 12, 1] 28,

744 N.W.2d 532 (“Any opinion we may give on this issue would be advisory only,
and we do not issue advisory opinions.”).

[120] Importantly, however, the absence of a justiciable controversy with respect
to the Water Commission and University/School Lands vetoes themselves does
not mean the issues raised in the cross-petition are not justiciable. Indeed, the
Governor attempted to veto the budget section restrictions in House Bill No. 1020
and Senate Bill No. 2013 precisely because of his grave and justified concerns
about the constitutionality of those provisions.

[21] Because the entire bills become law due to the ineffective partial vetoes,
the direct constitutional challenge set forth in the cross-petition is the necessary
means by which the Governor can request this Court to address that issue. See
Olson, 286 N.W.2d at 273 (addressing a governor's claim challenging the limits
of legislative authority after determining an ineffective veto resulted in an
unconstitutional bill becoming law in its entirety).

. The challenge to the Safety Council veto does not involve a
justiciable controversy between the Legislators and the Governor.

[22] The Legislators’ challenge to the Governor's Safety Council veto is
comprised of two parts. First, the Legislators claim the Governor impermissibly
vetoed a condition on an appropriation without vetoing the appropriation itself
because the “$300,000 . . . was not subtracted from the appropriated funds, so

the Governor left himself that amount to use at his discretion” (i.e., the



Subtraction Claim). Petitioner's Br. § 25. Second, the Legislators claim their bill
did not specify the specific funding source of the $300,000, and “[a]s such, the
$300,000 to the workforce safety organization cannot be deemed an
appropriation” (i.e., the Funding Source Claim). Id. 1 27. Each of these claims
will be addressed in turn.
A. The Subtraction Claim involves a non-substantive
agency error in implementing the veto rather than an
attack on the veto itself, and does not involve a
justiciable controversy between the Legislators and the
Governor.
[123] The Legislators claim that the “Governor's current budget” retains the full
$2.25 million appropriated for the entrepreneurship grants and voucher program,
and that $300,000 was not subtracted from the program’s appropriated funds.
Petitioners' Br. § 25. As part of this claim, the Legislators further contend the
failure to subtract $300,000 from the appropriated funds left the Governor with
the discretion to spend that money however he wished. |d.
[f24] These contentions are inaccurate. OMB has corrected the bookkeeping
entry that initially failed to reflect the subtraction. Furthermore, even if the
bookkeeping entry had not been corrected, the error did not somehow grant the
Governor or the Department of Commerce any substantive spending authority or
discretion over the $300,000 at issue.
[1125] OMB is the state agency charged with the statutory duty to “provide for
expenditures from general and special fund appropriations[.]” N.D.C.C. § 54-44-

04(10). To fulfill this statutory duty, OMB tracks all legislative appropriations for

the purpose of identifying both the funding source of an appropriation, and the



spending authority granted by the legislature to a particular state agency for each
appropriation. See Affidavit of Pam Sharp § 3, Respondent and Cross-
Petitioners’ Addendum at 1-2.

[126] In fulfilling this statutory duty, OMB tracked the appropriations set forth in
Senate Bill No. 2018 through the initial passage of the bill, the Governor’s partial
veto of the $300,000 appropriation for the Safety Council and the attorney
general opinion determining that the Safety Council veto was valid. |d. || 4-19,
Respondent and Cross-Petitioners’ Addendum at 2-6.

[127] During that process, the funding source of the $300,000 appropriation was
identified as the Research North Dakota Fund. OMB made that determination by
examining the unambiguous provisions of the bill itself, as well as the
appropriation committee minutes dated April 17, 2017. 1d. ] 5-10 & Exhibit 1,
Respondent and Cross-Petitioners’ Addendum at 2-4, 9. In addition, OMB
subsequently verified the funding source by contacting the Legislative Council to
confirm that the legislators intended the Research North Dakota Fund to be the
funding source for the $300,000 Safety Council appropriation. Id. § 11 & Exhibit
2; Respondent and Cross-Petitioners’ Addendum at 4, 10.

[1128] Following the passage of the bill, the issuance of the Governor’s veto, and
the issuance of the attorney general opinion determining the veto was valid, the
$300,000 at issue remained in the Research North Dakota Fund. Id. [{] 18-20,
24; Respondent and Cross-Petitioners’ Addendum at 5-7. The $300,000 at issue
was never earmarked for the entrepreneurship grants and voucher program, or

for a grant of $300,000 to the North Dakota Safety Council. Id. f 19-20;



Respondent and Cross-Petitioners’ Addendum at 6. As such, the $300,000
remained subject to any and all limitations and restrictions that had previously
been placed upon the Department of Commerce for the expenditure of funds in
the Research North Dakota Fund. Id. | 24; Respondent and Cross-Petitioners’
Addendum at 7.

[129] At no time did OMB ever recognize that the Department of Commerce or
the Governor had somehow obtained freestanding authority to spend the
$300,000 due to the Governor's veto. Id. | 24; Respondent and Cross-
Petitioners’ Addendum at 7. Nor does the Governor contend he has that
authority.

[1130] As a result of Senate Bill No. 2018, a line item in the Department of
Commerce’s budget initially identified $2,250,000 for the entrepreneurship grants
and voucher program. OMB correctly implemented the Governor's veto from a
substantive standpoint by ensuring that the $300,000 at issue remained in the
Research North Dakota Fund. Initially, however, the $2,250,000 listed in the line
item for the entrepreneurship grants and voucher program was not corrected to
reflect the fact that $300,000 of that amount remained in the Research North
Dakota Fund and could not be earmarked for the program.

[1131] The bookkeeping entry on the line item for the entrepreneurship grants
and voucher program has now been corrected. Id. 1[f] 22-23 & Exhibits 4 & 5;
Respondent and Cross-Petitioners’ Addendum at 7, 12-13. Significantly, even
without correction, the entry never had the substantive effect of granting the

Department of Commerce, or the Governor, with any spending authority that

10



would be recognized by OMB. Id. §| 24; Respondent and Cross-Petitioners’
Addendum at 7.
[132]) Thus, the bookkeeping oversight does not present a justiciable
controversy that can be addressed by the relief the Legislators seek in this
action. Any relief required to fix a state budget line item entry is unnecessary, as
the entry has been corrected. Finally, the bookkeeping entry had no substantive
impact and did not somehow grant the Governor or the Department of
Commerce with any spending authority for the $300,000 at issue.
B. The Funding Source Claim is factually inaccurate and

does not involve a justiciable controversy between the

Legislators and the Governor.
[1133] Second, the Legislators claim that Senate Bill No. 2018 does not specify
the funding source of the $300,000 at issue. Petitioners’ Br. at §[ 27. Curiously,
the Legislators further contend the $300,000 appropriated to the North Dakota
Safety Council “cannot be deemed an appropriation[,]” but do not explain what
the $300,000 appropriation is, if not an appropriation. Id.
[1134] The claim that Senate Bill No. 2018 does not specify the funding source of
the $300,000 at issue is not accurate. Section 14 of Senate Bill No. 2018
expressly identifies the Research North Dakota Fund as the funding source for
the five specific entrepreneurship grants and vouchers set forth in Section 12,
one of which was the $300,000 earmarked for the North Dakota Safety Council.
Section 14 specifically identifies “$3,500,000 from the research North Dakota

fund to the department of commerce for department programs.” Petitioners'’

11



Addendum at 3. Section 14 further states that of that total amount, “$1,500,000
is for entrepreneurship grants and vouchers.” Id.

[T135] The $1.5 million identified in Section 14 for “entrepreneurship grants and
vouchers” corresponds directly with the five specific entrepreneurship grants and
vouchers identified in Section 12: (1) $300,000 to the entrepreneurial center in
Bismarck; (2) $300,000 to the entrepreneurial center in Fargo; (3) $300,000 to
the entrepreneurial center in Grand Forks; (4) $300,000 to an organization that
provides workplace safety, i.e., the North Dakota Safety Council; and (4)
$300,000 for biotechnology grants. Id.

[1136] Sections 12 and 14, when read together, clearly distinguish between the
total amount of $2,250,000 appropriated for the entrepreneurships grants and
voucher program, and the specific $1,500,000 appropriated for the five expressly
delineated grants or vouchers that were a part of the program. See Affidavit of
Pam Sharp, {[Y] 5-8; Respondent and Cross-Petitioners’ Addendum at xx.

[1137] If the plain and unambiguous provisions of Sections 12 and 14 were not
enough, the Standing Committee Minutes of the Appropriations Committee dated
April 17, 2017, confirm that it was the Legislators’ intent “to take a $1.5M from
Research ND’ for “$300,000 grants to each of the Entrepreneurship Centers in
Grand Forks, Bismarck, and Fargo [and] [$]300,000 to ND Safety Council for
training purposes, and $300,000 for Biotech, which would be $1.5M." Affidavit of
Pam Sharp, 1 9 & Exhibit 1; Respondent and Cross-Petitioners’ Addendum at 3-

4, 9 (emphasis added).
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[138] In addition, OMB followed up with the Legislative Council to confirm that
the Legislators’ “intent was $1.5 million to be appropriated out of the
Research North Dakota fund for the designated entrepreneurship grants
(entrepreneurship centers, biotech, and ND Safety Council).” Affidavit of Pam
Sharp, 111 10-11 & Exhibit 2; Respondent and Cross-Petitioners’ Addendum at 4,
10 (emphasis added).

[139] To summarize, the first element of the Legislators’ challenge to the Safety
Council veto involves a non-substantive bookkeeping entry that has been
corrected. The second element of the Legislators’ challenge to the Safety
Council veto is not accurate because Section 14 of Senate Bill No. 2018
specifically identifies the funding source of the $300,000 appropriation at issue.
[f40] Stripped of these two elements, the Legislators’ petition contains no
substantive legal attack against the Governor's veto itself. The Governor
therefore respectfully suggests that the Legislature’s challenge to the Safety
Council veto does not present a justiciable controversy for the Court’s review.

. The Safety Council veto was valid even if the Legislators’ petition
involves a justiciable controversy.

[411 Even if the Court views the Legislators’ petition as setting forth an actual
justiciable controversy with respect to the Safety Council veto, the Court should
deny any requested relief. The Governor's veto was valid for all the reasons
expressed in Section Il, and as explained below.

[f142] First, “[@]n appropriation is the setting apart from the public revenue of a
definite sum of money for the specified object in such a manner that the officials

of the government are authorized to use the amount so set apart, and no more,
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for that object.” Olson, 286 N.W.2d at 268 (internal quotation marks and citation

omitted); see also Brault v. Holleman, 230 S.E.2d 238, 242 (Va. 1976) (“In the

constitutional sense, an item of an appropriation bill is an indivisible sum of
money dedicated to a stated purpose; the term refers to something which may be
eliminated from the bill without affecting the enactment's other purposes or
provisions.”").

[1143] Senate Bill No. 2018 set apart from the public revenue a definite sum of
money ($300,000) for a specified object (an entrepreneurship grant to the North
Dakota Safety Council) such that the officials of the government (the Department
of Commerce) were authorized to use that amount, and no more, for that object
(the entrepreneurship grant). In addition, the $300,000 could be eliminated from
the bill without affecting the bill's other purposes or provisions (i.e., funding the
operational expenses of an entrepreneurship grants and voucher program, and
funding the other four specific grants set forth in the bill).

[f[44] Thus, despite the Legislators’ unexplained claim that “the $300,000 to the
workforce safety organization cannot be deemed an appropriation,” Petitioners’
Br. § 27, the $300,000 at issue here is clearly an appropriation under QOlson’s
definition.

[1145] Second, a governor can veto a condition or restriction on an appropriation
so long as the appropriation itself is vetoed. Olson, 286 N.W.2d at 270. The
resulting bill must “stand as workable legislation which comports with the
fundamental purpose the legislature intended to effect when the whole was

enacted.” Id. at 271.
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[1146] In this case, the Governor vetoed the condition or restriction on the
appropriation (that the funds be given to the North Dakota Safety Council) as well
as the appropriation itself ($300,000). In addition, the line item veto still left the
resulting bill workable and consistent with the fundamental purpose the
legislature intended to effect when the whole was enacted -- to fund the
operational expenses of an entrepreneurship grants and voucher program, and
to fund four other specific grants set forth in the bill.

[1147] In paragraph 25 of their brief, the Legislators cite two cases in support of
their claim that the Governor impermissibly vetoed a condition on an
appropriation without vetoing the appropriation itself. Both are inapposite to the

circumstances involved in this case.

[148] In Colorado General Assembly v. Owens, the governor vetoed certain
definitional headnotes in an appropriation bill through which the legislature had
indicated how the appropriated money should be spent (“capital outlay,” “lease
space,” “operating expenses,” etc.). 136 P.3d 262, 264 (Colo. 2006). At the
same time, the governor left the total appropriations intact, and informed the
legislature through his veto message “that his agencies will comply with the
headnotes to the extent feasible while [still] allowing them to spend outside the
parameters set forth in the line item.” |d. at 267.

[1149] In other words, Owens involved a classic example of a case where a
governor attempted to veto a condition or restriction on an appropriation without
vetoing the appropriation itself. See id. (“The headnotes function as legislative

conditions and so removal of that condition is beyond the Governor's item veto
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